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SUBCHAPTER I

DEFINITIONS

281.01 Definitions.  In this chapter, unless the context re-
quires otherwise:

(3) XDepartmentY means the department of natural resources.
(4) XGarbageY means discarded materials resulting from the 

handling, processing, storage and consumption of food.
(5) XIndustrial wastesY includes liquid or other wastes result-

ing from any process of industry, manufacture, trade or business 
or the development of any natural resource.

(6) XMunicipalityY means any city, town, village, county, 
county utility district, town sanitary district, public inland lake 
protection and rehabilitation district or metropolitan sewage 
district.

(7) XOther wastesY includes all other substances, except in-
dustrial wastes and sewage, which pollute any of the surface wa-
ters of the state.  The term also includes unnecessary siltation re-
sulting from operations such as the washing of vegetables or raw 

food products, gravel washing, stripping of lands for development 
of subdivisions, highways, quarries and gravel pits, mine 
drainage, cleaning of vehicles or barges or gross neglect of land 
erosion.

(8) XOwnerY means the state, county, town, town sanitary dis-
trict, city, village, metropolitan sewerage district, corporation, 
firm, company, institution or individual owning or operating any 
water supply, sewerage or water system or sewage and refuse dis-
posal plant.

(9) XPersonY means an individual, owner, operator, corpora-
tion, limited liability company, partnership, association, munici-
pality, interstate agency, state agency or federal agency.

(10) XPollutionY includes contaminating or rendering unclean 
or impure the waters of the state, or making the same injurious to 
public health, harmful for commercial or recreational use, or 
deleterious to fish, bird, animal or plant life.

(11) XRefuseY means all matters produced from industrial or 
community life, subject to decomposition, not defined as sewage.

(12) XSecretaryY means the secretary of natural resources.
(13) XSewageY means the water-carried wastes created in and 

to be conducted away from residences, industrial establishments, 
and public buildings as defined in s. 101.01 (12), with such sur-
face water or groundwater as may be present.
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 2 281.01 WATER AND SEWAGE

(14) XSewerage systemY means all structures, conduits and 
pipe lines by which sewage is collected and disposed of, except 
plumbing inside and in connection with buildings served, and ser-
vice pipes from building to street main.

(15) XSolid wasteY means any garbage, refuse, sludge from a 
waste treatment plant, water supply treatment plant or air pollu-
tion control facility and other discarded or salvageable materials, 
including solid, liquid, semisolid, or contained gaseous materials 
resulting from industrial, commercial, mining and agricultural 
operations, and from community activities, but does not include 
solids or dissolved material in domestic sewage, or solid or dis-
solved materials in irrigation return flows or industrial discharges 
which are point sources subject to permits under ch. 283, or 
source material, as defined in s. 254.31 (10), special nuclear ma-
terial, as defined in s. 254.31 (11), or by-product material, as de-
fined in s. 254.31 (1).

(16) XSystem or plantY includes water and sewerage systems 
and sewage and refuse disposal plants.

(17) XWastewaterY means all sewage.
(18) XWaters of the stateY includes those portions of Lake 

Michigan and Lake Superior within the boundaries of this state, 
and all lakes, bays, rivers, streams, springs, ponds, wells, im-
pounding reservoirs, marshes, watercourses, drainage systems 
and other surface water or groundwater, natural or artificial, pub-
lic or private, within this state or its jurisdiction.

(19) XWater supplyY means the sources and their surround-
ings from which water is supplied for drinking or domestic 
purposes.

(20) XWaterworksY or Xwater systemY means all structures, 
conduits and appurtenances by means of which water is delivered 
to consumers except piping and fixtures inside buildings served, 
and service pipes from building to street main.

(21) XWetlandY has the meaning given in s. 23.32 (1).
History:  1995 a. 227; 1999 a. 9; 2001 a. 6.

SUBCHAPTER II

WATER RESOURCES
Cross-reference:  See also chs. NR 110 and 121, Wis. adm. code.

281.11 Statement of policy and purpose.  The depart-
ment shall serve as the central unit of state government to protect, 
maintain and improve the quality and management of the waters 
of the state, ground and surface, public and private.  Continued 
pollution of the waters of the state has aroused widespread public 
concern.  It endangers public health and threatens the general 
welfare.  A comprehensive action program directed at all present 
and potential sources of water pollution whether home, farm, 
recreational, municipal, industrial or commercial is needed to 
protect human life and health, fish and aquatic life, scenic and 
ecological values and domestic, municipal, recreational, indus-
trial, agricultural and other uses of water.  The purpose of this 
subchapter is to grant necessary powers and to organize a com-
prehensive program under a single state agency for the enhance-
ment of the quality management and protection of all waters of 
the state, ground and surface, public and private.  To the end that 
these vital purposes may be accomplished, this subchapter and all 
rules and orders promulgated under this subchapter shall be liber-
ally construed in favor of the policy objectives set forth in this 
subchapter.  In order to achieve the policy objectives of this sub-
chapter, it is the express policy of the state to mobilize govern-
mental effort and resources at all levels, state, federal and local, 
allocating such effort and resources to accomplish the greatest re-
sult for the people of the state as a whole.  Because of the impor-
tance of Lakes Superior and Michigan and Green Bay as vast wa-

ter resource reservoirs, water quality standards for those rivers 
emptying into Lakes Superior and Michigan and Green Bay shall 
be as high as is practicable.

History:  1995 a. 227 s. 374.
Cross-reference:  See also s. NR 103.05, Wis. adm. code.
A possessor of land who withdraws ground water for beneficial purposes is not li-

able for interference with another[s water use unless the withdrawal causes unrea-
sonable harm by lowering the water table or artesian pressure, the ground water 
forms an underground stream, or the withdrawal has a substantial effect on a water-
course or lake.  State v. Michels Pipeline Construction, Inc., 63 Wis. 2d 278, 217 
N.W.2d 339 (1974).

A municipality[s supplying of water to its inhabitant is not a proprietary function 
immune from the provisions of ch. 144 [now chs. 280 to 299].  The protection of 
public health is a matter of state-wide concern over which the legislature may exer-
cise its police powers to insure a healthful water supply.  Village of Sussex v. DNR, 
68 Wis. 2d 187, 228 N.W.2d 173 (1975).

The state intended to create a comprehensive program for well construction super-
vision through the Department of Natural Resources (DNR).  Under a liberal con-
struction of its powers, DNR cannot be limited to regulating how groundwater is ob-
tained.  If a municipal body could make well construction contingent upon its own 
permit, based on its own standards, a DNR permit would be wholly insignificant, 
and the legislature[s stated goal of creating a uniform scheme to supervise the ex-
traction of groundwater would be eviscerated.  The state legislature[s explicit grant 
of authority to DNR preempts a municipal ordinance regulating the withdrawal of 
groundwater.  Lake Beulah Management District v. Village of East Troy, 2010 WI 
App 127, 329 Wis. 2d 641, 791 N.W.2d 385, 09-2021.

Through this section and s. 281.12, the legislature has delegated the state[s public 
trust duties to the Department of Natural Resources (DNR) in the context of its reg-
ulation of high capacity wells and their potential effect on navigable waters.  For all 
proposed high capacity wells, the legislature has expressly granted DNR the author-
ity and a general duty to review all permit applications and to decide whether to is-
sue the permit, to issue the permit with conditions, or to deny the application, which 
provides DNR with the discretion to undertake the review it deems necessary for all 
proposed high capacity wells, including the authority and a general duty to consider 
the environmental impact of a proposed high capacity well on waters of the state.  
Lake Beulah Management District v. DNR, 2011 WI 54, 335 Wis. 2d 47, 799 
N.W.2d 73, 08-3170.  See also Clean Wisconsin, Inc. v. DNR, 2021 WI 72, 398 Wis. 
2d 433, 961 N.W.2d 611, 18-0059.

The Public Trust Doctrine.  Dumphy.  59 MLR 787 (1976).
Theories of Water Pollution Litigation.  Davis.  1971 WLR 738.
Carrying Capacity Controls for Recreation Water Uses.  Kusler.  1973 WLR 1.
Groundwater:  Diminishing Resource, Increasing Conflict.  Westerberg.  Wis. 

Law. July/Aug. 2015.

281.12 General department powers and duties.  (1) 
The department shall have general supervision and control over 
the waters of the state.  It shall carry out the planning, manage-
ment and regulatory programs necessary for implementing the 
policy and purpose of this chapter.  The department also shall for-
mulate plans and programs for the prevention and abatement of 
water pollution and for the maintenance and improvement of wa-
ter quality.

(2) The department, on behalf of and at the direction of the 
governor, may submit an application to the federal environmental 
protection agency under 33 USC 1344 (g) seeking the delegation 
of authority to this state to administer its own individual and gen-
eral permit program for the discharge of dredged or fill material 
into the navigable waters of this state.  If the federal environmen-
tal protection agency delegates this authority to this state, the de-
partment may assume that authority.

(3) The department, upon request, shall consult with and ad-
vise owners who have installed or are about to install systems or 
plants, as to the most appropriate water source and the best 
method of providing for its purity, or as to the best method of dis-
posing of wastewater, including operations and maintenance, tak-
ing into consideration the future needs of the community for pro-
tection of its water supply.  The department is not required to pre-
pare plans.

(5) The department may enter into agreements with the re-
sponsible authorities of other states, subject to approval by the 
governor, relative to methods, means and measures to be em-
ployed to control pollution of any interstate streams and other wa-
ters and to carry out such agreement by appropriate general and 
special orders.  This power shall not be deemed to extend to the 
modification of any agreement with any other state concluded by 
direct legislative act, but, unless otherwise expressly provided, 
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the department shall be the agency for the enforcement of any 
such legislative agreement.

History:  1995 a. 227 ss. 376, 383, 385, 987; 1995 a. 378 s. 42; 2017 a. 183.
Cross-reference:  See also chs. NR 809, 811, 812, and 845, and ss. NR 1.50, 

1.95, and 103.05, Wis. adm. code.
The Department of Natural Resources[ general supervision and control over the 

state[s waters is not so sweeping as to authorize the department to ban all activities 
that might adversely affect water quality or to establish limitations for any one spe-
cific industry.  Rusk County Citizen Action Group, Inc. v. DNR, 203 Wis. 2d 1, 552 
N.W.2d 110 (Ct. App. 1996), 95-3125.

Through this section and s. 281.11, the legislature has delegated the state[s public 
trust duties to the Department of Natural Resources (DNR) in the context of its reg-
ulation of high capacity wells and their potential effect on navigable waters.  For all 
proposed high capacity wells, the legislature has expressly granted DNR the author-
ity and a general duty to review all permit applications and to decide whether to is-
sue the permit, to issue the permit with conditions, or to deny the application, which 
provides DNR with the discretion to undertake the review it deems necessary for all 
proposed high capacity wells, including the authority and a general duty to consider 
the environmental impact of a proposed high capacity well on waters of the state.  
Lake Beulah Management District v. DNR, 2011 WI 54, 335 Wis. 2d 47, 799 
N.W.2d 73, 08-3170.  See also Clean Wisconsin, Inc. v. DNR, 2021 WI 72, 398 Wis. 
2d 433, 961 N.W.2d 611, 18-0059.

The legislature has granted the Department of Natural Resources the broad but 
explicit authority to consider the environmental effects of a proposed high capacity 
well under this section.  That its explicit authority to do so is broad does not negate 
that authority.  That authority to consider the environmental effects of all high ca-
pacity wells is consistent with s. 227.10 (2m).  Clean Wisconsin, Inc. v. DNR, 2021 
WI 72, 398 Wis. 2d 433, 961 N.W.2d 611, 18-0059.

281.13 Surveys and research.  (1) (a)  The department is 
authorized to act with the U.S. geological survey in determining 
the sanitary and other conditions and nature of the natural water 
sources in this state, for the following purposes:

1.  To determine the nature and condition of the unpolluted 
natural water sources.

2.  To determine to what extent the natural water sources are 
being contaminated by sewage from cities, villages and towns.

3.  To determine to what extent the natural water sources are 
being polluted by other wastes.

4.  To assist in determining the best sources of water.
(b)  The department is hereby empowered and instructed to 

make the necessary rules and regulations, in conjunction with the 
U.S. geological department, to carry this subsection into effect.

(3) The department may conduct scientific experiments, in-
vestigations, waste treatment demonstrations and research on any 
matter under its jurisdiction.  It may establish pilot plants, proto-
types and facilities in connection therewith and lease or purchase 
land or equipment.

History:  1995 a. 227 ss. 372, 382; 1995 a. 378 s. 40; 1997 a. 35.

281.14 Wisconsin River monitoring and study.  (1) In 
this section:

(a)  XNonpoint sourceY has the meaning given in s. 281.16 (1) 
(e).

(b)  XPoint sourceY has the meaning given in s. 283.01 (12).
(2) The department shall conduct a program to monitor and 

study the introduction of nutrients from point sources and non-
point sources into the Wisconsin River from the headwaters of 
the river to the Castle Rock Flowage dam.  The department shall 
seek to do all of the following under this subsection:

(a)  Identify the amounts of nutrients being introduced into the 
river.

(b)  Characterize and quantify the nutrients, in particular ni-
trogen and phosphorus, introduced into the river from nonpoint 
sources relative to climate, land use, soil type, elevation, and 
drainage.

(c)  Collect water quality information for locations on the river 
itself and for major tributaries and major impoundments to use in 
evaluating the biological, physical, and chemical properties of the 
water and to use as data in watershed and river models.

(d)  Use watershed and river models and the information col-

lected under this subsection and from other sources to forecast 
the effect on water quality of different methods of reducing the 
amounts of nutrients introduced into the river.

(e)  Develop tools to use in selecting and implementing meth-
ods of reducing the amounts of nutrients introduced into the river.

History:  2009 a. 28; 2013 a. 20.

281.145 River and stream monitoring and study.  (1) 
In this section:

(a)  XNonpoint sourceY has the meaning given in s. 281.16 (1) 
(e).

(b)  XPoint sourceY has the meaning given in s. 283.01 (12).
(2) The department shall conduct a program to monitor and 

study the introduction of nutrients from point sources and non-
point sources into the East and West Twin Rivers, the Manitowoc 
River, the Sheboygan River, and the streams that outlet to Lake 
Michigan and that lie in and between the Ahnapee River water-
shed and the Sauk Creek watershed.  The department shall seek 
to do all of the following under this subsection:

(a)  Identify the amounts of nutrients being introduced into 
these waters.

(b)  Characterize and quantify the nutrients, in particular ni-
trogen and phosphorus, introduced into these waters from non-
point sources relative to climate, land use, soil type, elevation, 
and drainage.

(c)  Collect water quality information from locations on these 
waters and from major tributaries and major impoundments to 
use in evaluating the biological, physical, and chemical properties 
of the water and to use as data in watershed and river models.

(d)  Use watershed and river models and the information col-
lected under this subsection and from other sources to forecast 
the effect on water quality of different methods of reducing the 
amounts of nutrients introduced into these waters.

(e)  Develop tools to use in selecting and implementing meth-
ods of reducing the amounts of nutrients introduced into these 
waters.

History:  2017 a. 59.

281.15 Water quality standards.  (1) The department 
shall promulgate rules setting standards of water quality to be ap-
plicable to the waters of the state, recognizing that different stan-
dards may be required for different waters or portions thereof.  
Water quality standards shall consist of the designated uses of the 
waters or portions thereof and the water quality criteria for those 
waters based upon the designated use.  Water quality standards 
shall protect the public interest, which include the protection of 
the public health and welfare and the present and prospective fu-
ture use of such waters for public and private water systems, prop-
agation of fish and aquatic life and wildlife, domestic and recre-
ational purposes and agricultural, commercial, industrial and 
other legitimate uses.  In all cases where the potential uses of wa-
ter are in conflict, water quality standards shall be interpreted to 
protect the general public interest.

(2) In adopting or revising any water quality criteria for the 
waters of the state or any designated portion thereof, the depart-
ment shall do all of the following:

(a)  At least annually publish and provide public notice of wa-
ter quality criteria to be adopted, revised or reviewed in the fol-
lowing year.

(b)  Consider information reasonably available to the depart-
ment on the likely social, economic, energy usage and environ-
mental costs associated with attaining the criteria and provide a 
description of the economic and social considerations used in the 
establishment of the criteria.

(c)  Establish criteria which are no more stringent than reason-
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 4 281.15 WATER AND SEWAGE

ably necessary to assure attainment of the designated use for the 
water bodies in question.

(d)  Employ reasonable statistical techniques, where appropri-
ate, in interpreting the relevant water quality data.

(e)  Develop a technical support document which identifies the 
scientific data utilized, the margin of safety applied and any facts 
and interpretations of those data applied in deriving the water 
quality criteria, including the persistence, degradability and na-
ture and effects of each substance on the designated uses, and 
which provides a summary of the information considered under 
this section.

(3) Subsection (2) does not apply to rules promulgated under 
this section by the department for any substance before Novem-
ber 10, 1987.

(4) By April 1, 1989, the department shall review, in accor-
dance with sub. (2), and as necessary revise all water quality cri-
teria, except those for dissolved oxygen, temperature, pH and am-
monia, adopted under this section before November 10, 1987.

(5) The department shall comply with this section with re-
spect to all water quality criteria adopted or revised after Novem-
ber 10, 1987.

(6) Every 3 years, as part of the review required by 33 USC 
1313 (c) (1), the department shall review the water quality stan-
dards promulgated under this section and determine whether any 
existing standards should be modified or new standards should be 
adopted.  The department shall hold a public hearing to receive 
information and public comment regarding water quality stan-
dards promulgated under this section.  The department shall pub-
lish notice of the hearing on the department[s Internet site at least 
45 days before the hearing date.  The department shall submit the 
results of a review under this subsection to the federal environ-
mental protection agency.

History:  1995 a. 227 s. 377; 1995 a. 378 s. 41; 2015 a. 205.
Cross-reference:  See also chs. NR 102, 103, 104, 105, 106, 207, and 213 Wis. 

adm. code.

281.16 Water quality protection; nonpoint sources.  
(1) DEFINITIONS.  In this section:

(a)  XAgricultural facilityY means a structure associated with 
an agricultural practice.

(b)  XAgricultural practiceY means beekeeping; commercial 
feedlots; dairying; egg production; floriculture; fish or fur farm-
ing; grazing; livestock raising; orchards; poultry raising; raising 
of grain, grass, mint and seed crops; raising of fruits, nuts and 
berries; sod farming; placing land in federal programs in return 
for payments in kind; owning land, at least 35 acres of which is 
enrolled in the conservation reserve program under 16 USC 3831 
to 3836; and vegetable raising.

(bg)  XArtificial water bodyY has the meaning given in s. 30.19 
(1b) (a).

(br)  XCovered municipalityY means a municipality that has 
been issued an individual municipal separate storm sewer permit 
under s. 283.33 or that is covered by a general municipal separate 
storm sewer permit under s. 283.35.

(c)  XLivestock operationY means a feedlot or other facility or 
a pasture where animals are fed, confined, maintained or stabled.

(d)  XNavigable watersY has the meaning given in s. 281.31 (2) 
(d).

(e)  XNonpoint sourceY means a facility or practice that causes, 
or has the potential to cause, nonpoint source water pollution.

(f)  XNonpoint source water pollutionY means pollution of wa-
ters of the state that does not result from a point source, as de-
fined in s. 283.01 (12).

(g)  XWater quality management areaY means any of the 
following:

1.  The area within 1,000 feet from the ordinary high-water 
mark of navigable waters that consist of a lake, pond or flowage, 
except that, for a navigable water that is a glacial pothole lake, 
Xwater quality management areaY means the area within 1,000 
feet from the high-water mark of the lake.

2.  The area within 300 feet from the ordinary high-water 
mark of navigable waters that consist of a river or stream.

3.  A site that is susceptible to groundwater contamination or 
that has the potential to be a direct conduit for contamination to 
reach groundwater.

(h)  Notwithstanding s. 281.01 (18), Xwaters of the stateY has 
the meaning given in s. 283.01 (20).

(2) NONPOINT SOURCES THAT ARE NOT AGRICULTURAL.  (a)  
The department shall, by rule, prescribe performance standards 
for nonpoint sources that are not agricultural facilities or agricul-
tural practices.  The performance standards shall be designed to 
achieve water quality standards by limiting nonpoint source water 
pollution.

(am)  1.  In this paragraph:
c.  XNew developmentY means development resulting from 

the conversion of previously undeveloped land or agricultural 
land.

d.  XRedevelopmentY means development that replaces older 
development.

2.  Except as provided in subd. 3., the department may not en-
force a provision in a rule that establishes a date by which a cov-
ered municipality must implement methods to achieve a specified 
reduction in the level of total suspended solids carried by runoff, 
if the provision requires the covered municipality to achieve a re-
duction of more than 20 percent.  This subdivision does not apply 
to total suspended solids carried by runoff from new development 
or redevelopment in a covered municipality.

3.  If a covered municipality has achieved, on July 1, 2011, a 
reduction of more than 20 percent of total suspended solids car-
ried by runoff, the municipality shall, to the maximum extent 
practicable, maintain all of the best management practices that 
the municipality has implemented on or before July 1, 2011, to 
achieve that reduction.

(b)  The department shall, by rule, specify a process for the de-
velopment and dissemination of technical standards to implement 
the performance standards under par. (a).

(c)  If a covered municipality has obtained all permits required 
for the construction of a storm water management pond in an arti-
ficial water body, whether navigable or nonnavigable, the depart-
ment may not prohibit the construction of the storm water man-
agement pond as a method by which the covered municipality 
may achieve compliance with performance standards under par. 
(a) or with an approved total maximum daily load under 33 USC 
1313 (d) (1) (C).  The department shall give credit to the covered 
municipality for any pollutant reduction achieved by the storm 
water management pond in determining compliance with perfor-
mance standards specified in a permit under s. 283.33 (1) (b), (c), 
(cg), or (cr) or an approved total maximum daily load under 33 
USC 1313 (d).

(3) NONPOINT SOURCES THAT ARE AGRICULTURAL.  (a)  The 
department of natural resources, in consultation with the depart-
ment of agriculture, trade and consumer protection, shall promul-
gate rules prescribing performance standards and prohibitions for 
agricultural facilities and agricultural practices that are nonpoint 
sources.  The performance standards and prohibitions shall be de-
signed to achieve water quality standards by limiting nonpoint 
source water pollution.  At a minimum, the prohibitions shall in-
clude all of the following:

1.  That a livestock operation may have no overflow of ma-
nure storage structures.
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2.  That a livestock operation may have no unconfined ma-
nure pile in a water quality management area.

3.  That a livestock operation may have no direct runoff from 
a feedlot or stored manure into the waters of the state.

4.  That a livestock operation may not allow unlimited access 
by livestock to waters of the state in a location where high con-
centrations of animals prevent the maintenance of adequate sod 
cover.

(b)  The department of agriculture, trade and consumer pro-
tection, in consultation with the department of natural resources, 
shall promulgate rules prescribing conservation practices to im-
plement the performance standards and prohibitions under par. 
(a) and specifying a process for the development and dissemina-
tion of technical standards to implement the performance stan-
dards and prohibitions under par. (a).

(c)  Using the process specified under par. (b), the department 
of agriculture, trade and consumer protection shall develop and 
disseminate technical standards to implement the performance 
standards and prohibitions under par. (a).  The department of 
agriculture, trade and consumer protection shall disseminate al-
ternative technical standards for situations in which more than 
one method exists to implement the performance standards and 
prohibitions.

(d)  The conservation practices and technical standards under 
pars. (b) and (c) shall at a minimum cover animal waste manage-
ment, nutrients applied to the soil and cropland sediment 
delivery.

(e)  An owner or operator of an agricultural facility or practice 
that is in existence before October 14, 1997, may not be required 
by this state or a municipality to comply with the performance 
standards, prohibitions, conservation practices or technical stan-
dards under this subsection unless cost-sharing is available, under 
s. 92.14 or 281.65 or from any other source, to the owner or oper-
ator.  For the purposes of this paragraph, sub. (4) and ss. 92.07 
(2), 92.15 (4) and 823.08 (3) (c) 2., the department of natural re-
sources shall promulgate rules that specify criteria for determin-
ing whether cost-sharing is available under s. 281.65 and the de-
partment of agriculture, trade and consumer protection shall pro-
mulgate rules that specify criteria for determining whether cost-
sharing is available under s. 92.14 or from any other source.  The 
rules may not allow a determination that cost-sharing is available 
to meet local regulations under s. 92.07 (2) or 92.15 that are con-
sistent with or that exceed the performance standards, prohibi-
tions, conservation practices or technical standards under this 
subsection unless the cost-sharing is at least 70 percent of the cost 
of compliance or is from 70 percent to 90 percent of the cost of 
compliance in cases of economic hardship, as defined in the 
rules.

(4) APPLICATION TO ANIMAL FEEDING OPERATIONS.  If the 
department issues a notice of discharge under ch. 283 for an ani-
mal feeding operation, the performance standards, prohibitions, 
conservation practices and technical standards under sub. (3) ap-
ply to the animal feeding operation, except that if the animal feed-
ing operation is in existence before October 14, 1997, the perfor-
mance standards, prohibitions, conservation practices and techni-
cal standards only apply if the department determines that cost-
sharing is available to the owner or operator of the animal feeding 
operation under s. 92.14 or 281.65 or from any other source.

History:  1997 a. 27; 1999 a. 9; 2009 a. 28; 2011 a. 32; 2015 a. 387.
Cross-reference:  See also chs. NR 151 and 243, Wis. adm. code.

281.165 Compliance with water quality standards for 
wetlands.  (1) COMPLIANCE; EXEMPTION.  An activity shall be 
considered to comply with the water quality standards that are ap-
plicable to wetlands and that are promulgated as rules under s. 
281.15 and is exempt from any prohibition, restriction, require-

ment, permit, license, approval, authorization, fee, notice, hear-
ing, procedure or penalty specified under s. 29.601 (3) or chs. 30, 
31, 281, 283, 289 to 292 or 299 or specified under any rule pro-
mulgated, order issued or ordinance adopted under any of those 
sections or chapters, if the activity meets all of the requirements 
under sub. (2), (3), or (4).

(2) TREMPEALEAU COUNTY.  Subsection (1) applies to an ac-
tivity that meets all of the following requirements:

(a)  The wetland area that will be affected by the activity is less 
than 15 acres in size.

(b)  The site of the activity is zoned for industrial use and is in 
the vicinity of a manufacturing facility.

(c)  The site of the activity is within the corporate limits of a 
city on January 1, 1999.

(d)  The governing body of the city adopts a resolution stating 
that the exemption under this section is necessary to protect jobs 
that exist in the city on the date of the adoption of the resolution 
or is necessary to promote job creation.

(e)  The site of the activity is located in Trempealeau County.
(3) DUNN COUNTY.  (a)  Subsection (1) applies to an activity 

that meets the requirements under sub. (2) (c) and (d) and all of 
the following requirements:

1.  The wetland area that will be affected by the activity is no 
more than 4.2 acres in size.

2.  The site of the activity is zoned for technology park use 
and is in the vicinity of a manufacturing facility.

3.  The site of the activity is located in Dunn County.
(b)  Before any person engages in the activity described in par. 

(a), the U.S. army corps of engineers shall have issued a permit 
for the activity that contains a mitigation plan that requires the 
creation of at least 1.5 acres of wetland for each acre of wetland 
affected by the activity.

(4) VILLAGE OF ASHWAUBENON.  (a)  Subsection (1) applies 
to an activity that meets all of the following requirements:

1m.  The wetland area is not subject to federal jurisdiction 
under 33 USC 1344, and the activity will affect less than 3 acres 
of that wetland area.

2.  The site of the activity is zoned for community business 
use and is part of a tax incremental district.

3m.  The site of the activity is located in the village of Ash-
waubenon in the vicinity of a professional football stadium.

4m.  The person who will engage in the activity shall have 
provided wetland mitigation at the ratio of at least 1.5 acres of 
wetland for each acre of wetland affected by the activity.  Evi-
dence of the mitigation can be provided by a written affidavit 
demonstrating a purchase of credits from any of the wetland mit-
igation banks that are located in the state and that are approved by 
the department or by an alternative mitigation project approved 
by the department.

History:  1999 a. 9; 2011 a. 6, 118; 2015 a. 196.

281.17 Water quality and quantity; specific regula-
tions.  (2) The department shall supervise chemical treatment 
of waters for the suppression of nuisance-producing organisms 
that are not regulated by the program established under s. 23.24 
(2).  It may purchase equipment and may make a charge for the 
use of the same and for materials furnished, together with a per 
diem charge for any services performed in such work.  The charge 
shall be sufficient to reimburse the department for the use of the 
equipment, the actual cost of materials furnished, and the actual 
cost of the services rendered.

(2m) In permitting under its authority under sub. (2) the 
chemical treatment of water for the suppression of mosquito lar-
vae in the cities of Brookfield and La Crosse, the department may 
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not impose as a condition to that permission a requirement that 
monitoring or additional testing be conducted as to the effective-
ness or the impact of the treatment.

(3) The department shall promulgate rules establishing an ex-
amining program for the certification of operators of water sys-
tems, wastewater treatment plants and septage servicing vehicles 
operated under a license issued under s. 281.48 (3), setting such 
standards as the department finds necessary to accomplish the 
purposes of this chapter and chs. 285 and 289 to 299, including 
requirements for continuing education.  The department may 
charge applicants a fee for certification, except that the depart-
ment may not require an individual who is eligible for the veter-
ans fee waiver program under s. 45.44 to pay a fee.  All moneys 
collected under this subsection for the certification of operators 
of water systems, wastewater treatment plants and septage servic-
ing vehicles shall be credited to the appropriation under s. 20.370 
(4) (bL).  No person may operate a water systems, wastewater 
treatment plant or septage servicing vehicle without a valid cer-
tificate issued under this subsection.  The department may sus-
pend or revoke a certificate issued under this subsection for a vio-
lation of any statute or rule relating to the operation of a water 
system or wastewater treatment plant or to septage servicing, for 
failure to fulfill the continuing education requirements or as pro-
vided under s. 145.20 (5).  The owner of any wastewater treat-
ment plant shall be, or shall employ, an operator certified under 
this subsection who shall be responsible for plant operations, un-
less the department by rule provides otherwise.  In this subsec-
tion, Xwastewater treatment plantY means a system or plant used 
to treat industrial wastewater, domestic wastewater or any combi-
nation of industrial wastewater and domestic wastewater.

(5) The department may prohibit the installation or use of 
septic tanks in any area of the state where the department finds 
that the use of septic tanks would impair water quality.  The de-
partment shall prescribe alternate methods for waste treatment 
and disposal in such prohibited areas.

(6) On and after December 31, 1965, the sale and use of non-
degradable detergents containing alkyl benzene sulfonate is pro-
hibited in this state.

(7) Discharge of mercury compounds and metallic mercury 
into the waters of this state by any person shall be limited to fif-
teen-hundredths of a pound of mercury per day averaged over a 
30-day period, and not more than one-half pound in any one day.  
The department may establish lower maximum discharge limits 
by rule.

(8) (a)  The department may establish, administer and main-
tain a safe drinking water program no less stringent than the re-
quirements of the safe drinking water act, 42 USC 300f to 300j-
26.

(b)  Notwithstanding par. (a) and s. 280.11 (1), the department 
may not require a municipal water system to provide continuous 
disinfection of the water that it provides, unless one of the follow-
ing applies:

1.  Continuous disinfection is required under federal law.
2.  Water quality data, well construction, or water system con-

struction indicate a potential health hazard.
(9) The department may require owners of water systems to 

demonstrate the technical, managerial and financial capacity to 
comply with national primary drinking water regulations under 
42 USC 300g-1 and may assist owners of water systems to de-
velop that capacity.

(10) (a)  No person may conduct an activity for which the de-
partment denies a water quality certification required by rules 
promulgated under this subchapter to implement 33 USC 1341 
(a).

(b)  No person may violate a condition imposed by the depart-
ment in a water quality certification required by rules promul-
gated under this subchapter to implement 33 USC 1341 (a).

(c)  This subsection does not apply to discharges into wetlands 
that are subject to regulation under s. 281.36.

History:  1995 a. 227 ss. 380, 384, 387, 389, 392, 418, 420; 1995 a. 378 s. 43; 
1997 a. 27, 35; 1999 a. 147; 2001 a. 16, 109; 2003 a. 310; 2005 a. 347; 2011 a. 19, 
118, 209.

Cross-reference:  See also chs. NR 100, 107, 114, 142 and 815, Wis. adm. code.
Madison[s power to forbid chemical treatment of Madison lakes was withdrawn 

by s. 144.025 (2) (i) [now sub. (2)].  Wisconsin[s Environmental Decade, Inc. v. 
DNR, 85 Wis. 2d 518, 271 N.W.2d 69 (1978).

A municipality has no jurisdiction over chemical treatment of waters to suppress 
aquatic nuisances.  The department is granted statewide supervision over aquatic 
nuisance control under s. 144.025 (2) (i) [now sub. (2)].  Applications for permits to 
chemically treat aquatic nuisances under s. 144.025 (2) (i) [now sub. (2)] may be de-
nied even though statutory and regulatory requirements have been met if such chem-
ical treatment would be counter-productive in achieving the goals set out in s. 
144.025 (1).  63 Atty. Gen. 260.

281.19 Orders.  (1) The department may issue general or-
ders, and adopt rules applicable throughout the state for the con-
struction, installation, use and operation of practicable and avail-
able systems, methods and means for preventing and abating pol-
lution of the waters of the state.  Such general orders and rules 
shall be issued only after an opportunity to be heard thereon has 
been afforded to interested parties.

(2) (a)  The department may issue special orders directing 
particular owners to remedy violations of the safe drinking water 
program under s. 281.17 (8) and (9) or to secure such operating 
results toward the control of pollution of the waters of the state as 
the department prescribes, within a specified time.  Pending ef-
forts to comply with any order, the department may permit con-
tinuance of operations on such conditions as it prescribes.  If any 
owner cannot comply with an order within the time specified, the 
owner may, before the date set in the order, petition the depart-
ment to modify the order.  The department may modify the order, 
specifying in writing the reasons therefor.  If any order is not 
complied with within the time period specified, the department 
shall immediately notify the attorney general of this fact.  After 
receiving the notice, the attorney general shall commence an ac-
tion under s. 299.95.

(b)  The department may issue temporary emergency orders 
without prior hearing when the department determines that the 
protection of the public health necessitates such immediate ac-
tion.  Such emergency orders shall take effect at such time as the 
department determines.  As soon as is practicable, the depart-
ment shall hold a public hearing after which it may modify or re-
scind the temporary emergency order or issue a special order un-
der par. (a).

(3) The department shall make investigations and inspections 
to insure compliance with any general or special order or rule 
which it issues.  In the exercise of this power the department may 
require the submission and approval of plans for the installation 
of systems and devices for handling, treating or disposing of any 
wastes.

(4) The department may, under s. 254.59, order or cause the 
abatement of any nuisance affecting the waters of the state.

(5) If the department finds that a system or plant tends to cre-
ate a nuisance or menace to health or comfort, it shall order the 
owner or the person in charge to secure such operating results as 
the department prescribes, within a specified time.  If the order is 
not complied with, the department may order designated changes 
in operation, and if necessary, alterations or extension to the sys-
tem or plant, or a new system or plant.  If the department finds 
that the absence of a municipal system or plant tends to create a 
nuisance or menace to health or comfort, it may order the city, 
village, town or town sanitary district embracing the area where 
such conditions exist to prepare and file complete plans of a cor-
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rective system as provided by s. 281.41, and to construct such sys-
tem within a specified time.

(6) Orders issued by the department shall be signed by the 
person designated by the board.

(7) In cases of noncompliance with any order issued under 
sub. (2) or (5) or s. 281.20 (1), the department may take the action 
directed by the order, and collect the costs thereof from the owner 
to whom the order was directed.  The department shall have all 
the necessary powers needed to carry out this subsection includ-
ing powers granted municipalities under ss. 66.0821 and 200.01 
to 200.15.  It shall also be eligible for financial assistance under 
ss. 281.55, 281.57, 281.58 and 281.59.

(8) Any owner or other person in interest may secure a review 
of the necessity for and reasonableness of any order of the depart-
ment under this section or s. 281.20 in the following manner:

(a)  They shall first file with the department a verified petition 
setting forth specifically the modification or change desired in 
such order.  Such petition must be filed within 60 days of the is-
suance of the orders sought to be reviewed.  Upon receipt of such 
a petition the department shall order a public hearing thereon and 
make such further investigations as it shall deem advisable.  
Pending such review and hearing, the department may suspend 
such orders under terms and conditions to be fixed by the depart-
ment on application of any such petitioner.  The department shall 
affirm, repeal or change the order in question within 60 days after 
the close of the hearing on the petition.

(b)  The determination of the department shall be subject to re-
view as provided in ch. 227.

History:  1995 a. 227 ss. 378, 379, 381, 386, 388, 390, 391, 397, 987; 1997 a. 27, 
193; 1999 a. 32; 1999 a. 150 s. 672.

The Department of Natural Resources is authorized, not required, to set standards 
for sewer extension approvals and may process sewer extension applications on a 
case by case basis under s. 144.025 (2) (c) [now sub. (1)].  Wisconsin[s Environmen-
tal Decade, Inc. v. DNR, 82 Wis. 2d 97, 260 N.W.2d 674 (1978).

The Department of Natural Resources has the authority to order a municipality to 
construct a public water supply upon a finding that the absence of a public water 
supply constitutes a nuisance or menace to health or comfort, even if the electors of 
the municipality vote against construction in a referendum.  60 Atty. Gen. 523.

281.20 Orders; nonpoint source pollution.  (1) Under 
the procedure specified in sub. (3), the department may do any of 
the following:

(a)  Order or cause the abatement of pollution which the de-
partment, in consultation with the department of agriculture, 
trade and consumer protection if the source is agricultural, has 
determined to be significant and caused by a nonpoint source, as 
defined in s. 281.65 (2) (b), including pollution which causes the 
violation of a water quality standard, pollution which signifi-
cantly impairs aquatic habitat or organisms, pollution which re-
stricts navigation due to sedimentation, pollution which is delete-
rious to human health or pollution which otherwise significantly 
impairs water quality, except that under this paragraph the depart-
ment may not order or cause the abatement of any pollution 
caused primarily by animal waste or of pollution from an agricul-
tural source that is located in a priority watershed or priority lake 
area unless the source is designated as a critical site in a priority 
watershed or priority lake plan under s. 281.65 (5m) or a modifi-
cation to such a plan under s. 281.65 (5s).

(b)  If it provided notice under s. 281.65 (5w), order the owner 
or operator of a source that is designated as a critical site in a pri-
ority watershed or priority lake plan under s. 281.65 (5m) or in a 
modification to such a plan under s. 281.65 (5s) to implement 
best management practices, but not with respect to any pollution 
caused primarily by animal waste.

(3) (a)  1.  If the department determines that it is authorized to 
issue an order under sub. (1) (a) to abate pollution caused by a 
nonpoint source, the department shall send a written notice of in-

tent to issue the order to abate the pollution to the person whom 
the department determines to be responsible for the nonpoint 
source.

2.  If the department determines under sub. (1) (b) that an 
owner or operator is required to implement best management 
practices in a priority watershed or priority lake area, the depart-
ment shall send a written notice of intent to issue an order to im-
plement the designated best management practices to the owner 
or operator.

3.  The notice of intent to issue an order shall describe the de-
partment[s findings and intent, and shall include a date by which 
that person is required to abate the pollution or implement the 
best management practices.  That date shall be at least one year 
after the date of the notice unless the department determines that 
the pollution is causing or will cause severe water quality degra-
dation that could be mitigated or prevented by abatement action 
taken in less than one year.  In its determination under this sub-
section, the department shall consider the nature of the actual or 
potential damage caused by the pollution and the feasibility of 
measures to abate that pollution.

(b)  If the nonpoint source that is the subject of a notice under 
par. (a) is agricultural, the department shall send the notice to the 
land conservation committee created under s. 92.06 of any 
county in which the source is located.  If the notice is issued un-
der par. (a) 2., the land conservation committee may disapprove 
issuance of an order within 60 days after the department issues 
the notice of intent to issue the order.

(c)  If the nonpoint source which is the subject of a notice un-
der par. (a) is agricultural, the department shall send the notice to 
the department of agriculture, trade and consumer protection.  
The department of agriculture, trade and consumer protection 
shall do all of the following:

1.  Upon receipt of the notice and in cooperation with the 
land conservation committee, provide to the person whom the de-
partment has determined to be responsible for the nonpoint 
source under sub. (1) (a) a listing of management practices which, 
if followed, would reduce pollution to an amount determined to 
be acceptable by the department, in consultation with either the 
department of agriculture, trade and consumer protection or the 
land conservation committee.  The list shall, with reasonable lim-
its, set forth all of the options which are available to the person to 
reduce pollution to that amount of pollution.  The department of 
agriculture, trade and consumer protection shall provide to each 
person receiving a notice an explanation of financial aids and 
technical assistance which may be available to the person for the 
abatement of pollution or the implementation of best manage-
ment practices from the department of agriculture, trade and con-
sumer protection under s. 92.14 and from other sources.

2.  Issue a report to the department within one year after the 
date of the notice describing the actions taken by the person re-
ceiving the notice and a recommendation as to whether the de-
partment should issue an order to abate the pollution or imple-
ment the best management practices.  Notwithstanding par. (a), 
the department may not issue an order until the department re-
ceives that report unless the department determines that the pol-
lution is causing or will cause severe water quality degradation 
which could be mitigated or prevented by abatement action taken 
in less than one year and unless the department of agriculture, 
trade and consumer protection files a concurring determination in 
writing with the department within 30 days after receiving notice 
of the department[s determination.

(d)  The department may issue a temporary emergency order 
prior to issuing a notice under par. (a) if all of the following apply:

1.  The department determines that the pollution is causing or 
will cause severe water quality degradation.
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2.  The abatement action required by the order does not in-
volve a capital expenditure.

3.  If the nonpoint source is agricultural, the department pro-
vides a copy of the temporary emergency order to the department 
of agriculture, trade and consumer protection and to the land con-
servation committee created under s. 92.06 in every county in 
which the nonpoint source is located.

4.  As soon as practicable after issuing the temporary emer-
gency order, the department issues a written notice of intent to is-
sue an order under pars. (a) and (b) or rescinds the temporary 
emergency order.

(5) (a)  Except as provided in par. (c), if the department issues 
a notice under sub. (3) (a) 2., the source is agricultural and no 
land conservation committee disapproves the proposed order un-
der sub. (3) (b), the owner or operator of the critical site may ob-
tain a review of the proposed order by filing a written request 
with the land and water conservation board within 60 days after 
the expiration of the time limit under sub. (3) (b).  If the land con-
servation committee of any county in which a source is located 
disapproves of a proposed order under sub. (3) (b), the depart-
ment may obtain a review of that disapproval by filing a written 
request with the land and water conservation board within 60 
days after receiving the decision of the land conservation 
committee.

(b)  The owner or operator of a critical site may request a con-
tested case hearing under ch. 227 to review the decision of the 
land and water conservation board under par. (a) by filing a writ-
ten request with the department within 60 days after receiving an 
adverse decision of the land and water conservation board.

(c)  The owner or operator of a critical site who obtains review 
of the critical site determination under any or all of the review 
procedures in s. 281.65 (7) may not obtain review of a proposed 
order under this subsection.

History:  1995 a. 227 ss. 393, 394, 395.
Cross-reference:  See also ch. NR 120, Wis. adm. code.

SUBCHAPTER III

WATER QUALITY AND QUANTITY; 
GENERAL REGULATIONS

281.31 Navigable waters protection law.  (1) To aid in 
the fulfillment of the state[s role as trustee of its navigable waters 
and to promote public health, safety, convenience and general 
welfare, it is declared to be in the public interest to make studies, 
establish policies, make plans and authorize municipal shoreland 
zoning regulations for the efficient use, conservation, develop-
ment and protection of this state[s water resources.  The regula-
tions shall relate to lands under, abutting or lying close to naviga-
ble waters.  The purposes of the regulations shall be to further the 
maintenance of safe and healthful conditions; prevent and control 
water pollution; protect spawning grounds, fish and aquatic life; 
control building sites, placement of structure and land uses and 
reserve shore cover and natural beauty.

(2) In this section, unless the context clearly requires 
otherwise:

(c)  XMunicipalityY or XmunicipalY means a county, village or 
city.

(d)  XNavigable waterY or Xnavigable watersY means Lake Su-
perior, Lake Michigan, all natural inland lakes within this state 
and all streams, ponds, sloughs, flowages and other waters within 
the territorial limits of this state, including the Wisconsin portion 
of boundary waters, which are navigable under the laws of this 
state.

(e)  XRegulationY means ordinances enacted under ss. 59.692, 

61.351, 61.353, 62.23 (7), 62.231, and 62.233 and refers to subdi-
vision and zoning regulations which include control of uses of 
lands under, abutting, or lying close to navigable waters for the 
purposes specified in sub. (1), pursuant to any of the zoning and 
subdivision control powers delegated by law to cities, villages, 
and counties.

(f)  XShorelandsY means the lands specified under par. (e) and 
s. 59.692 (1) (b).

(g)  XWater resources,Y where the term is used in reference to 
studies, plans, collection of publications on water and inquiries 
about water, means all water whether in the air, on the earth[s sur-
face or under the earth[s surface.  XWater resourcesY as used in 
connection with the regulatory functions under this section 
means navigable waters.

(2m) Notwithstanding any other provision of law or adminis-
trative rule, a shoreland zoning ordinance required under s. 
59.692, a construction site erosion control and storm water man-
agement zoning ordinance authorized under s. 59.693, 60.627, 
61.354, or 62.234, or a wetland zoning ordinance required under 
s. 61.351 or 62.231 does not apply to any of the following:

(a)  Lands adjacent to farm drainage ditches if all of the fol-
lowing apply:

1.  The lands are not adjacent to a natural navigable stream or 
river.

2.  Those parts of the drainage ditches adjacent to these lands 
were nonnavigable streams before ditching.

(bg)  Lands adjacent to artificially constructed drainage 
ditches, ponds, or storm water retention basins that are not hydro-
logically connected to a natural navigable water body.

(c)  Lands adjacent to an impoundment described under s. 
30.10 (2) (b) that does not discharge directly into a natural navi-
gable waterway.

(3) (a)  The department shall coordinate the activities of the 
several state agencies in managing and regulating water 
resources.

(b)  The department shall make studies, establish policies and 
make plans for the efficient use, conservation, development and 
protection of the state[s water resources and:

1.  On the basis of these studies and plans make recommen-
dations to existing state agencies relative to their water resource 
activities.

2.  Locate and maintain information relating to the state[s wa-
ter resources.  The department shall collect pertinent data avail-
able from state, regional and federal agencies, the University of 
Wisconsin, local units of government and other sources.

3.  Serve as a clearinghouse for information relating to water 
resources including referring citizens and local units of govern-
ment to the appropriate sources for advice and assistance in con-
nection with particular water use problems.

(5) (a)  The department shall prepare a comprehensive plan as 
a guide for the application of municipal ordinances regulating 
navigable waters and their shorelands as defined in this section 
for the preventive control of pollution.  The plan shall be based on 
a use classification of navigable waters and their shorelands 
throughout the state or within counties and shall be governed by 
the following general standards:

1.  Domestic uses shall be generally preferred.
2.  Uses not inherently a source of pollution within an area 

shall be preferred over uses that are or may be a pollution source.
3.  Areas in which the existing or potential economic value of 

public, recreational or similar uses exceeds the existing or poten-
tial economic value of any other use shall be classified primarily 
on the basis of the higher economic use value.

4.  Use locations within an area tending to minimize the pos-
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sibility of pollution shall be preferred over use locations tending 
to increase that possibility.

5.  Use dispersions within an area shall be preferred over con-
centrations of uses or their undue proximity to each other.

(b)  The department shall apply to the plan the standards and 
criteria set forth in sub. (6).

(6) Within the purposes of sub. (1) the department shall pre-
pare and provide to municipalities general recommended stan-
dards and criteria for navigable water protection studies and plan-
ning and for navigable water protection regulations and their ad-
ministration.  Such standards and criteria shall give particular at-
tention to safe and healthful conditions for the enjoyment of 
aquatic recreation; the demands of water traffic, boating and wa-
ter sports; the capability of the water resource; requirements nec-
essary to assure proper operation of septic tank disposal fields 
near navigable waters; building setbacks from the water; preser-
vation of shore growth and cover; conservancy uses for low lying 
lands; shoreland layout for residential and commercial develop-
ment; suggested regulations and suggestions for the effective ad-
ministration and enforcement of such regulations.

(7) The department, the municipalities and all state agencies 
shall mutually cooperate to accomplish the objective of this sec-
tion.  To that end, the department shall consult with the governing 
bodies of municipalities to secure voluntary uniformity of regula-
tions, so far as practicable, and shall extend all possible assis-
tance therefor.

(8) This section and ss. 59.692, 61.351, 61.353, 62.231, and 
62.233 shall be construed together to accomplish the purposes 
and objective of this section.

(9) Sections 30.50 to 30.80 are not affected or superseded by 
this section.

(10) A person aggrieved by an order or decision of the de-
partment under this section may cause its review under ch. 227.

History:  1975 c. 232; 1977 c. 29; 1981 c. 330, 339; 1983 a. 189, 416; 1993 a. 
246; 1995 a. 201; 1995 a. 227 s. 432; Stats. 1995 s. 281.31; 2013 a. 80; 2013 a. 151 
s. 28; 2015 a. 55; 2017 a. 164.

Cross-reference:  See also chs. NR 115 and 117, Wis. adm. code.
A prohibition against filling in wetlands pursuant to an ordinance adopted under 

ss. 59.971 and 144.26 [now this section and s. 59.692] does not amount to an uncon-
stitutional taking of property.  Discussing police powers and eminent domain.  Just 
v. Marinette County, 56 Wis. 2d 7, 201 N.W.2d 761 (1972).

The concept that an owner of real property can, in all cases, do as the owner 
pleases with the owner[s property is no longer in harmony with the realities of soci-
ety.  The Xreasonable useY rule codified in the second Restatement of the Law of 
Torts is adopted.  State v. Deetz, 66 Wis. 2d 1, 224 N.W.2d 407 (1974).

By enactment of this section and s. 59.692, the legislature intended that towns 
would not have authority to regulate shorelands except where such regulation fell 
within the language of s. 59.692 (2) (b) [now s. 59.692 (2) (b), (bg), and (bm)].  That 
statutory scheme does not distinguish between towns with village powers and those 
without.  Hegwood v. Town of Eagle Zoning Board of Appeals, 2013 WI App 118, 
351 Wis. 2d 196, 839 N.W.2d 111, 12-2058.

A drainage board is subject to shoreland zoning ordinances, as is any other per-
son.  Navigable drainage ditches are within the jurisdiction of the Department of 
Natural Resources under s. 144.26 (2) (d) [now sub. (2) (d)].  63 Atty. Gen. 355.

The Necessity of Zoning Variance or Amendments Notice to the Wisconsin De-
partment of Natural Resources Under the Shoreland Zoning and Navigable Waters 
Protection Acts.  Whipple.  57 MLR 25 (1973).

The Public Trust Doctrine.  Dumphy.  59 MLR 787 (1976).
Water Quality Protection for Inland Lakes in Wisconsin:  A Comprehensive Ap-

proach to Water Pollution.  Kusler.  1970 WLR 35.
This Land Is Whose Land?  Changing Concepts of Land as Property.  Large.  

1973 WLR 1039.
Wisconsin[s Shoreland Management Program:  An Assessment with Implications 

for Effective Natural Resources Management and Protection.  Kuczenski.  1999 
WLR 273.

281.33 Construction site erosion control and storm 
water management.  (1) OBJECTIVES.  To aid in the fulfill-
ment of the state[s role as trustee of its navigable waters, to pro-
mote public health, safety and general welfare and to protect nat-
ural resources, it is declared to be in the public interest to make 
studies, establish policies, make plans, authorize municipal con-
struction site erosion control and storm water management zon-
ing ordinances for the efficient use, conservation, development 

and protection of this state[s groundwater, surface water, soil and 
related resources and establish a state storm water management 
plan for the efficient use, conservation, development and protec-
tion of this state[s groundwater, surface water, soil and related re-
sources while at the same time encouraging sound economic 
growth in this state.  The purposes of the municipal ordinances 
and state plan shall be to further the maintenance of safe and 
healthful conditions; prevent and control water pollution; prevent 
and control soil erosion; prevent and control the adverse effects of 
storm water; protect spawning grounds, fish and aquatic life; con-
trol building sites, placement of structures and land uses; pre-
serve ground cover and scenic beauty; and promote sound eco-
nomic growth.

(2) STATE STORM WATER MANAGEMENT PLAN.  The depart-
ment, in consultation with the department of safety and profes-
sional services, shall promulgate by rule a state storm water man-
agement plan.  This state plan is applicable to activities con-
tracted for or conducted by any agency, as defined under s. 227.01 
(1) but also including the office of district attorney, unless that 
agency enters into a memorandum of understanding with the de-
partment of natural resources in which that agency agrees to reg-
ulate activities related to storm water management.  The depart-
ment shall coordinate the activities of agencies, as defined under 
s. 227.01 (1), in storm water management and make recommen-
dations to these agencies concerning activities related to storm 
water management.

(3) STANDARDS RELATED TO STORM WATER AND CERTAIN 
CONSTRUCTION ACTIVITIES.  (a)  1.  Except as restricted under 
subd. 2., the department shall establish by rule uniform statewide 
standards for all of the following:

a.  Activities related to construction site erosion control at 
sites that have a land disturbance that is one acre or more in area.

b.  Activities related to construction site erosion control at 
sites that have a land disturbance that is less than one acre and to 
which ss. 101.1206 and 101.653 do not apply.

c.  Storm water management.
2.  The department, in cooperation with the department of 

transportation, shall establish by rule uniform statewide stan-
dards for activities related to construction site erosion control and 
storm water management if those activities concern street, high-
way, road or bridge construction, enlargement, relocation or 
reconstruction.

3.  Uniform statewide standards for storm water management 
established under this paragraph are applicable to the state plan 
under sub. (2).  The department shall require a city, village, town, 
or county to comply with uniform statewide standards established 
under this paragraph for any construction site erosion control and 
storm water management zoning ordinance enacted under s. 
59.693, 60.627, 61.354 or 62.234.

4.  The department shall identify low-cost practices which 
would enable a person to comply with these uniform statewide 
standards.

(b)  The uniform statewide standards for construction site ero-
sion control at sites described in par. (a) 1. a. and b. shall provide 
for the regulation of any construction activity, at such a site, that:

1.  Involves the grading, removal of protective ground cover 
or vegetation, excavation, land filling or other land disturbing ac-
tivity which affects an area of 4,000 square feet or more.

2.  Involves the excavation or filling or a combination of exca-
vation and filling which affects 400 cubic yards or more of dirt, 
sand or other excavation or fill material.

3.  Involves street, highway, road or bridge construction, en-
largement, relocation or reconstruction.

4.  Involves the laying, repairing, replacing or enlarging of an 
underground pipe or facility for a distance of 300 feet or more.
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5.  Requires a subdivision plat approval or a certified survey.
(c)  The uniform statewide standards for storm water manage-

ment shall provide for the regulation of any construction activity 
which:

1.  Is a residential development with a gross aggregate area of 
5 acres or more.

2.  Is a residential development with a gross aggregate area of 
3 acres or more with at least 1.5 acres of impervious surfaces.

3.  Is a development other than a residential development 
with a gross aggregate area of 3 acres or more.

4.  Is likely to result in storm water runoff which exceeds the 
safe capacity of the existing drainage facilities or receiving body 
of water, which causes undue channel erosion, which increases 
water pollution by scouring or the transportation of particulate 
matter or which endangers downstream property.

(d)  If the department determines that rules promulgated under 
s. 281.16 (2) prescribe performance standards that meet the re-
quirements for establishing uniform statewide standards under 
this subsection, the department[s rules promulgated under s. 
281.16 (2) satisfy the rule-making requirements under this sub-
section and shall apply as if they were promulgated under this 
subsection.

(3m) REQUIREMENTS FOR ORDINANCES.  A city, village, 
town, or county may enact an ordinance regulating the conduct 
regulated under this section only if the ordinance strictly con-
forms with uniform statewide standards established under sub. 
(3).

(4) MODEL ORDINANCES; STATE PLAN; DISTRIBUTION.  The 
department shall prepare a model zoning ordinance for construc-
tion site erosion control at sites described in sub. (3) (a) 1. a. and 
b. and for storm water management in the form of an administra-
tive rule.  The model ordinance is subject to s. 227.19 and other 
provisions of ch. 227 in the same manner as other administrative 
rules.  Following the promulgation of the model ordinance as a 
rule, the department shall distribute a copy of the model ordi-
nance to any city, village, town or county that submits a request.  
The department shall distribute a copy of the state plan to any 
agency which submits a request.

(5) COOPERATION.  The department, the municipalities, and 
all state agencies shall cooperate to accomplish the objective of 
this section.  To that end, the department shall consult with the 
governing bodies of municipalities to secure uniformity of regu-
lations, shall prepare model ordinances under sub. (4), shall ex-
tend assistance to municipalities under this section, shall prepare 
the plan under sub. (2), shall obtain uniformity through the im-
plementation of this plan and the utilization of memoranda of un-
derstanding which are substantially similar to the plan, and shall 
extend assistance to agencies under this section.

(6) EXCEPTIONS.  (a)  Notwithstanding subs. (3) and (3m), a 
city, village, town, or county may enact and enforce provisions of 
an ordinance that are stricter than the uniform standards for storm 
water management established by the department under this sec-
tion if the stricter provisions are necessary to do any of the 
following:

1.  Control storm water quantity or peak flow to address exist-
ing flooding problems or prevent future flooding problems, ex-
cept that an ordinance under this subdivision may not require 
more than 90 percent of the difference between the pre-develop-
ment annual runoff volume at a site and the post-development an-
nual runoff volume at that site to be retained on site.

2.  Comply with federally approved total maximum daily load 
requirements.

(b)  Subsection (3m) does not apply to provisions of an ordi-
nance enacted by a city, village, town, or county if the provisions 

of the ordinance regulate storm water management relating to ex-
isting development or redevelopment, as defined in NR 151.002, 
Wis. Adm. Code.

History:  1983 a. 416; Stats. 1983 s. 144.265; 1983 a. 538 s. 150; Stats. 1983 s. 
144.266; 1985 a. 182 s. 57; 1987 a. 27; 1989 a. 31; 1993 a. 16, 246; 1995 a. 27 ss. 
4303cm, 9116 (5); 1995 a. 201; 1995 a. 227 s. 434; Stats. 1995 s. 281.33; 2009 a. 28 
ss. 2075d to 2075j, 2576n, 2576p; 2011 a. 32; 2013 a. 20; 2017 a. 243.

Cross-reference:  See also chs. NR 152 and 216, Wis. adm. code.

281.34 Groundwater withdrawals.  (1) DEFINITIONS.  In 
this section:

(ae)  XFire protection wellY means a well used primarily for 
fire protection purposes.

(am)  XGroundwater protection areaY means an area within 
1,200 feet of any of the following:

1.  An outstanding resource water identified under s. 281.15 
that is not a trout stream.

2.  An exceptional resource water identified under s. 281.15 
that is not a trout stream.

3.  A class I, class II, or class III trout stream, other than a 
class I, class II, or class III trout stream that is a farm drainage 
ditch with no prior stream history, as identified under sub. (8) (a).

(b)  XHigh capacity wellY means a well, except for a residential 
well or fire protection well, that, together with all other wells on 
the same property, except for residential wells and fire protection 
wells, has a capacity of more than 100,000 gallons per day.

(c)  XLocal governmental unitY means a city, village, town, 
county, town sanitary district, utility district under s. 66.0827 that 
provides water, public inland lake protection and rehabilitation 
district that has town sanitary district powers under s. 33.22 (3), 
joint local water authority created under s. 66.0823, or municipal 
water district under s. 198.22.

(d)  XOwnerY means a person who owns property on which a 
well is located or proposed to be located or the designated repre-
sentative of such a person.

(e)  XPotentiometric surfaceY means a measure of pressure of 
groundwater in an aquifer based on the level to which groundwa-
ter will rise in a well placed in the aquifer.

(ek)  XReconstructY means to modify original construction in-
cluding deepening, lining, installing or replacing a screen, and 
underreaming.

(em)  XResidential wellY means a well that has a capacity of 
100,000 gallons per day or less and that is used primarily to pro-
vide water to a single-family or multifamily residence.

(f)  XSpringY means an area of concentrated groundwater dis-
charge occurring at the surface of the land that results in a flow of 
at least one cubic foot per second at least 80 percent of the time.

(g)  XWater lossY means a loss of water from the basin from 
which it is withdrawn as a result of interbasin diversion or con-
sumptive use or both.

(h)  XWellY means any drillhole or other excavation or opening 
deeper than it is wide that extends more than 10 feet below the 
ground surface and is constructed for the purpose of obtaining 
groundwater.

(2) APPROVAL REQUIRED FOR HIGH CAPACITY WELLS.  Except 
as provided under sub. (2g), an owner shall apply to the depart-
ment for approval before construction of a high capacity well be-
gins.  Except as provided under sub. (2g), no person may con-
struct or withdraw water from a high capacity well without the 
approval of the department under this section or under s. 281.17 
(1), 2001 stats.  An owner applying for approval under this sub-
section shall pay a fee of $500.

(2g) REPAIR, REPLACEMENT, RECONSTRUCTION, AND TRANS-
FER OF OWNERSHIP OF AN APPROVED HIGH CAPACITY WELL.  (a)  
Except as provided in par. (e), if a high capacity well has been ap-
proved under this section or under s. 281.17 (1), 2001 stats., the 
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owner of that well may take any of the following actions without 
obtaining an additional approval under this section:

1.  Repair and maintain the high capacity well.
2.  Construct a new high capacity well to replace the existing 

high capacity well if the new high capacity well will be con-
structed in accordance with department standards that apply to 
the construction of new high capacity wells on the date that con-
struction of the replacement high capacity well begins, if the ex-
isting high capacity well is filled and sealed as provided in rules 
promulgated by the department, and if any of the following 
applies:

a.  The purpose of replacement is to remedy or prevent con-
tamination.  The owner of the well shall submit documentation of 
the contamination to the department in the manner and form re-
quired by the department.

b.  The replacement high capacity well will be drilled to sub-
stantially the same depth as the existing high capacity well and ei-
ther will be located within a 75-foot radius of the existing high ca-
pacity well or will be located farther from the nearest groundwa-
ter protection area than the existing high capacity well and not be 
located within any other groundwater protection area.

3.  Reconstruct the high capacity well, if the reconstructed 
high capacity well is constructed to substantially the same depth 
and specifications as the existing high capacity well.

4.  Transfer the approval, concurrent with transferring the 
land on which the high capacity well is located, to the person to 
whom the land is transferred.

(b)  The department may not impose a fee for any action taken 
under this subsection.

(c)  No later than 90 days after taking any action under par. (a) 
2., 3., or 4., the owner of the high capacity well shall notify the 
department of the action taken on a form prescribed by the de-
partment.  For any action taken under par. (a) 2., the owner shall, 
on the same form, notify the department of the location of the re-
placement high capacity well and the method by which the exist-
ing well was filled and sealed.

(d)  Except as provided in sub. (7), the conditions included in 
the approval for the high capacity well continue to apply after an 
owner takes any of the actions under par. (a).

(e)  An owner of a well may not take an action under par. (a) if 
the action would be inconsistent with the conditions included in 
the approval for the high capacity well.

(2m) TEMPORARY DEWATERING WELLS.  The department 
shall issue a single approval under sub. (2) for all high capacity 
wells constructed for one project, as determined by the depart-
ment, for temporary dewatering of a construction site, including a 
construction site for a building, road, or utility.  The department 
shall provide for amendments to a project under this subsection.  
A person applying for approval of high capacity wells for a 
project under this subsection is only required to pay one $500 fee.

(3) NOTIFICATION REQUIRED FOR OTHER WELLS.  (a)  An 
owner shall notify the department of the location of a well that is 
not a high capacity well before construction of the well begins.  
An owner notifying the department under this subsection shall 
pay a fee of $50.

(b)  The department may appoint any person who is not an em-
ployee of the department as the department[s agent to accept and 
process notifications and collect the fees under par. (a).

(c)  Any person, including the department, who accepts and 
processes a well notification under par. (a) shall collect in addi-
tion to the fee under par. (a) a processing fee of 50 cents.  An 
agent appointed under par. (b) may retain the processing fee to 
compensate the agent for the agent[s services in accepting and 
processing the notification.

(4) ENVIRONMENTAL REVIEW.  (a)  The department shall re-
view an application for approval of any of the following using the 
environmental review process in its rules promulgated under s. 
1.11:

1.  A high capacity well that is located in a groundwater pro-
tection area.

2.  A high capacity well with a water loss of more than 95 per-
cent of the amount of water withdrawn.

3.  A high capacity well that may have a significant environ-
mental impact on a spring.

(b)  If, under sub. (5) (b), (c), or (d), the department requests 
an environmental impact report under s. 23.11 (5) for a proposed 
high capacity well, the department may only request information 
in that report that relates to the decisions that the department 
makes under this section related to the proposed high capacity 
well.

(5) STANDARDS AND CONDITIONS FOR APPROVAL.  (a)  Public 
water supply.  If the department determines that a proposed high 
capacity well may impair the water supply of a public utility en-
gaged in furnishing water to or for the public, the department may 
not approve the high capacity well unless it is able to include and 
includes in the approval conditions, which may include condi-
tions as to location, depth, pumping capacity, rate of flow, and ul-
timate use, that will ensure that the water supply of the public 
utility will not be impaired.

(b)  Groundwater protection area.  1.  Except as provided in 
subd. 2., if the department determines, under the environmental 
review process in sub. (4), that an environmental impact report 
under s. 23.11 (5) must be prepared for a proposed high capacity 
well located in a groundwater protection area, the department 
may not approve the high capacity well unless it is able to include 
and includes in the approval conditions, which may include con-
ditions as to location, depth, pumping capacity, rate of flow, and 
ultimate use, that ensure that the high capacity well does not 
cause significant environmental impact.

2.  Subdivision 1. does not apply to a proposed high capacity 
well that is located in a groundwater protection area and that is a 
water supply for a public utility engaged in supplying water to or 
for the public, if the department determines that there is no other 
reasonable alternative location for a well and is able to include 
and includes in the approval conditions, which may include con-
ditions as to location, depth, pumping capacity, rate of flow, and 
ultimate use, that ensure that the environmental impact of the 
well is balanced by the public benefit of the well related to public 
health and safety.

(c)  High water loss.  If the department determines, under the 
environmental review process in sub. (4), that an environmental 
impact report under s. 23.11 (5) must be prepared for a proposed 
high capacity well with a water loss of more than 95 percent of 
the amount of water withdrawn, the department may not approve 
the high capacity well unless it is able to include and includes in 
the approval conditions, which may include conditions as to loca-
tion, depth, pumping capacity, rate of flow, and ultimate use, that 
ensure that the high capacity well does not cause significant envi-
ronmental impact.

(d)  Impact on a spring.  1.  Except as provided in subd. 2., if 
the department determines, under the environmental review 
process in sub. (4), that an environmental impact report under s. 
23.11 (5) must be prepared for a proposed high capacity well that 
may have a significant environmental impact on a spring, the de-
partment may not approve the high capacity well unless it is able 
to include and includes in the approval conditions, which may in-
clude conditions as to location, depth, pumping capacity, rate of 
flow, and ultimate use, that ensure that the high capacity well 
does not cause significant environmental impact.
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2.  Subdivision 1. does not apply to a proposed high capacity 
well that may have a significant environmental impact on a spring 
and that is a water supply for a public utility engaged in supplying 
water to or for the public, if the department determines that there 
is no other reasonable alternative location for a well and is able to 
include and includes in the approval conditions, which may in-
clude conditions as to location, depth, pumping capacity, rate of 
flow, and ultimate use, that ensure that the environmental impact 
of the well is balanced by the public benefit of the well related to 
public health and safety.

(dm)  Water supply service area plan.  If a proposed high ca-
pacity well is covered by an approved water supply service area 
plan under s. 281.348, the department may not approve the high 
capacity well unless it is consistent with that plan.

(e)  All high capacity wells.  1.  If s. 281.35 (4) applies to a pro-
posed high capacity well, the department shall include in the ap-
proval conditions that ensure that the high capacity well complies 
with s. 281.35 (4) to (6).

2.  The department shall include in the approval for each high 
capacity well requirements that the owner identify the location of 
the high capacity well and submit an annual pumping report.

(5m) CONSIDERATION OF CUMULATIVE IMPACTS.  No person 
may challenge an approval, or an application for approval, of a 
high capacity well based on the lack of consideration of the cu-
mulative environmental impacts of that high capacity well to-
gether with existing wells.

(6) PREEXISTING HIGH CAPACITY WELLS.  (a)  The owner of a 
high capacity well for which the department issued an approval 
under s. 281.17 (1), 2001 stats., shall provide to the department 
information concerning the location of the well and an annual 
pumping report.

(b)  The department shall promulgate rules specifying the date 
and method by which owners of high capacity wells shall comply 
with par. (a).

(7) MODIFYING AND RESCINDING APPROVALS FOR HIGH CA-
PACITY WELLS.  The approval of a high capacity well issued under 
this section or under s. 281.17 (1), 2001 stats., remains in effect 
unless the department modifies or rescinds the approval because 
the high capacity well or the use of the high capacity well is not in 
conformance with standards or conditions applicable to the ap-
proval of the high capacity well.

(7m) DESIGNATED STUDY AREA.  (a)  In this subsection:
1.  XDesignated study areaY means the area made up of the 

Fourteenmile Creek Watershed, the Ten Mile Creek Watershed, 
and the Lone Rock-Fourteenmile Creek Watershed, located in 
Adams, Portage, Waushara, and Wood counties, as designated by 
the U.S. Geological Survey.

2.  XQualified lake associationY means an association that 
meets the qualifications under s. 281.68 (3m) (a).

(b)  The department shall evaluate and model the hydrology of 
Pleasant Lake in Waushara County, Plainfield Lake and Long 
Lake in the designated study area, and any other navigable stream 
or navigable lake located in the designated study area for which 
the department seeks to determine whether existing and potential 
groundwater withdrawals are causing or are likely to cause a sig-
nificant reduction of the navigable stream[s or navigable lake[s 
rate of flow or water level below its average seasonal levels.  The 
department may request, under s. 13.10, the joint committee on 
finance to provide funding and positions for the evaluation and 
modeling under this paragraph.  The evaluation under this para-
graph shall include all relevant factors that may affect groundwa-
ter and water levels and rates of flow of navigable waters, includ-
ing topography, ground cover, annual and seasonal variations in 
precipitation, and plant life.  The department shall begin the eval-

uation and modeling under this paragraph no later than June 3, 
2018.

(c)  If upon conclusion of the evaluation and modeling of the 
area under par. (b) the department determines that special mea-
sures relating to existing and potential groundwater withdrawal 
are necessary in all or part of that area to prevent or remedy a sig-
nificant reduction of a navigable stream[s or navigable lake[s rate 
of flow or water level below its average seasonal levels, the de-
partment shall issue a decision on whether it recommends that 
the legislature adopt, by statute, special measures relating to 
groundwater withdrawal in all or part of that area.  If the depart-
ment issues a decision recommending that the legislature adopt, 
by statute, special measures relating to groundwater withdrawal 
in all or part of that area, the decision shall contain all of the fol-
lowing information:

1.  A description of the extent to which the department has 
determined that cumulative groundwater withdrawals in all or 
part of the area cause, or are expected to cause, a significant re-
duction of a navigable stream[s or navigable lake[s rate of flow or 
water level below its average seasonal levels.

2.  A description of the concrete scientific information that 
the department used to establish that there is a hydrologic con-
nection between the groundwater in all or part of the area and the 
navigable waters in all or part of the area and a causal relationship 
between groundwater withdrawal in all or part of the area and an 
existing or potential significant reduction of a navigable stream[s 
or navigable lake[s rate of flow or water level below its average 
seasonal levels, and the degree to which the department verified 
the connection and causal relationship by the use of field work or 
field study.

3.  A description of the geographical boundaries of the area to 
which the department recommends special measures relating to 
groundwater withdrawal should apply.  The department shall 
identify in the description the specific navigable water or part of 
the navigable water that is or may be affected by cumulative 
groundwater withdrawals and shall identify the location of the 
groundwater withdrawals that the department has determined are 
causing or may cause a significant reduction of a navigable 
stream[s or navigable lake[s rate of flow or water level below its 
average seasonal levels.

4.  Any proposed special measures in the area described un-
der subd. 3. that the department recommends that the legislature 
adopt, by statute, to prevent or remedy a significant reduction of a 
navigable stream[s or navigable lake[s rate of flow or water level 
below its average seasonal levels.

5.  An economic impact analysis of the economic effect of the 
special measures recommended under subd. 4. on specific busi-
nesses, business sectors, public utility ratepayers, local govern-
mental units, and the state[s economy as a whole.

(d)  The department shall hold a public informational hearing 
to solicit comments on the department[s decision under par. (c).  
The department shall give notice of the hearing to each person 
who owns land in the area that would be affected by the proposed 
special measures under par. (c) 4. and to each owner of a well in 
that area if the well owner has notified the department of the loca-
tion of that well.

(e)  After holding the public hearing under par. (d), the depart-
ment shall prepare a report on whether it recommends that the 
legislature adopt, by statute, special measures relating to ground-
water withdrawal in the area described in its decision under par. 
(c) 3.  No later than 3 years after beginning the evaluation and 
modeling under par. (b), the department shall submit the report to 
the joint committee on finance and to the chief clerk of each 
house of the legislature, for distribution under s. 13.172 (3) to the 
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appropriate legislative standing committees generally responsible 
for legislation related to environmental issues.

(f)  If the department recommends in its report submitted un-
der par. (e) that the legislature adopt, by statute, special measures 
relating to groundwater withdrawal in the area described in its de-
cision under par. (c) 3., the department shall prepare an addi-
tional report specifying the special measures relating to ground-
water withdrawal in that area that the department recommends 
that the legislature adopt, by statute, to prevent or remedy a sig-
nificant reduction of a navigable stream[s or navigable lake[s rate 
of flow or water level below its average seasonal levels.  No later 
than 3 years after beginning the evaluation and modeling under 
par. (b), the department shall submit the report to the joint com-
mittee on finance and to the chief clerk of each house of the legis-
lature, for distribution under s. 13.172 (3) to the appropriate leg-
islative standing committees generally responsible for legislation 
related to environmental issues.

(g)  Neither a decision of the department under par. (c) nor a 
recommendation of the department under par. (e) are final deci-
sions.  Notwithstanding ss. 227.42 (1) and 227.52, no person is 
entitled to administrative or judicial review of a department deci-
sion under par. (c) or a department recommendation under par. 
(e).

(h)  The special measures relating to groundwater withdrawal 
recommended by the department under par. (c) 4. or (f) shall not 
be effective unless adopted by the legislature by statute.  Notwith-
standing par. (j), nothing in this subsection shall affect the depart-
ment[s review of applications and issuance of approvals for high 
capacity wells located in the area studied under par. (b).

(i)  The owner of a high capacity well that is constructed in the 
area studied under par. (b) after June 3, 2017, or who takes any of 
the actions described in sub. (2g) (a) 2. to 4. in the area studied 
under par. (b) after June 3, 2017, shall provide to the department, 
with the owner[s annual pumping report under sub. (5) (e) 2., 
readings of a water meter showing the volume of water usage of 
that high capacity well in gallons.

(j)  1.  The department may issue an approval under this sec-
tion to a qualified lake association or lake district to construct and 
operate a new high capacity well, or to operate an existing ap-
proved high capacity well, for the sole purpose of providing water 
to a lake that is located wholly or partially in the area studied un-
der par. (b) to assist the department in evaluating and modeling 
the hydrology of that area under par. (b), if the department deter-
mines that the lake[s water level has been significantly reduced 
below its average seasonal levels.  For any approval application 
submitted by a qualified lake association or lake district under 
this paragraph, the department shall waive the application fee un-
der sub. (2), expedite the review and approval process to the 
greatest extent possible, and include, as a condition of the ap-
proval, a limit on the water level of the lake that may be reached 
as a result of the water provided by the proposed well.  The de-
partment may not issue an approval to a qualified lake association 
or lake district under this paragraph if it determines that provid-
ing water from the proposed high capacity well to a lake is likely 
to result in a violation of a water quality standard under s. 281.15 
for that lake.

2.  The department shall develop and administer a financial 
assistance program to provide assistance to qualified lake associ-
ations and lake districts for all or part of the cost of constructing 
or operating an approved high capacity well under this paragraph.  
The financial assistance program shall include provisions relating 
to cost-sharing from qualified lake associations and lake districts 
receiving assistance under the program.

3.  The department shall consider, in its evaluation and mod-
eling under par. (b), the effects of the groundwater withdrawal 

and the supply of water to a lake resulting from any high capacity 
well constructed under this paragraph.

(k)  Paragraphs (i) and (j) cease to apply in, and, notwithstand-
ing sub. (7), approvals shall expire that were issued under par. (j) 
in, any part of the area studied under par. (b) to which any of the 
following applies:

1.  The department submits a report under par. (e) recom-
mending that no special measures relating to groundwater with-
drawal in that part of the area be adopted.

2.  The department does not submit the report under par. (e) 
or (f) within 3 years after beginning the evaluation and modeling 
under par. (b).

3.  The legislature does not adopt, by statute, special mea-
sures relating to groundwater withdrawal in that part of the area 
within 12 months after receiving a report from the department 
under par. (f).

4.  The legislature adopts, by statute, special measures relat-
ing to groundwater withdrawal in that part of the area.

(8) GROUNDWATER PROTECTION AREAS.  (a)  The department 
shall promulgate rules identifying class I, class II, and class III 
trout streams for the purposes of this section.  The department 
shall identify as a class I trout stream a stream or portion of a 
stream with a self-sustaining population of trout.  The department 
shall identify as a class II trout stream a stream or portion of a 
stream that contains a population of trout made up of one or more 
age groups, above the age one year, in sufficient numbers to indi-
cate substantial survival from one year to the next but in which 
stocking is necessary to fully utilize the available trout habitat or 
to sustain the fishery.  The department shall identify as a class III 
trout stream a stream or portion of a stream that has marginal 
trout habitat with no natural reproduction of trout occurring, re-
quiring annual stocking of trout to provide trout fishing, and gen-
erally without carryover of trout from one year to the next.  In the 
rules under this paragraph, the department shall identify any 
class I, class II, or class III trout stream that is a farm drainage 
ditch with no prior stream history.

(b)  The department shall create accurate images of groundwa-
ter protection areas.

(c)  A person who proposes to construct a high capacity well 
may request the department to determine whether the proposed 
location of the high capacity well is within a groundwater protec-
tion area.

(d)  The department shall administer a program to mitigate the 
effects of wells constructed before May 7, 2004, that are located 
in groundwater protection areas.  Mitigation may include aban-
donment of wells and replacement of wells, if necessary, and 
management strategies.  Under the mitigation program, the de-
partment may order the owner of a well constructed before May 
7, 2004, that is located in a groundwater protection area to under-
take mitigation but only if the department provides funding for 
the full cost of the mitigation, except that full funding is not re-
quired if the department is authorized under ch. 280 to require the 
well to be abandoned because of issues regarding public health.

(9) GROUNDWATER MANAGEMENT AREAS.  (a)  The depart-
ment shall, by rule, designate 2 groundwater management areas 
including and surrounding Brown County and Waukesha County 
consisting of the entire area of each city, village, and town at least 
a portion of which is within the area in which, on May 7, 2004, 
the groundwater potentiometric surface has been reduced 150 
feet or more from the level at which the potentiometric surface 
would be if no groundwater had been pumped.

(b)  The department shall assist local governmental units and 
regional planning commissions in groundwater management ar-
eas designated under par. (a) by providing advice, incentives, and 
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funding for research and planning related to groundwater 
management.

(c)  If the groundwater advisory committee created under 
2003 Wisconsin Act 310, section 15 (2) (b) does not issue the re-
port under 2003 Wisconsin Act 310, section 15 (2) (e) by January 
1, 2007, the department shall promulgate rules using its authority 
under ss. 281.12 (1) and 281.35 to address the management of 
groundwater in groundwater management areas.

(d)  If the department promulgates rules under par. (c) and the 
rules require mitigation in the same or a similar manner as under 
sub. (8) (d), the department may not require mitigation for a well 
under the rules unless the department provides funding for the 
full cost of the mitigation, except that full funding is not required 
if the department is authorized under ch. 280 to require the well 
to be abandoned because of issues regarding public health.

(10) RESEARCH AND MONITORING.  To aid in the administra-
tion of this section the department shall, with the advice of the 
groundwater coordinating council, conduct monitoring and re-
search related to all of the following:

(a)  Interaction of groundwater and surface water.
(b)  Characterization of groundwater resources.
(c)  Strategies for managing water.

History:  2003 a. 310; 2007 a. 227; 2009 a. 28; 2013 a. 20; 2015 a. 177; 2017 a. 
10.

Cross-reference:  See also ch. NR 820, Wis. adm. code.
Through ss. 281.11 and 281.12, the legislature has delegated the state[s public 

trust duties to the Department of Natural Resources (DNR) in the context of its reg-
ulation of high capacity wells and their potential effect on navigable waters.  For all 
proposed high capacity wells, the legislature has expressly granted DNR the author-
ity and a general duty to review all permit applications and to decide whether to is-
sue the permit, to issue the permit with conditions, or to deny the application, which 
provides DNR with the discretion to undertake the review it deems necessary for all 
proposed high capacity wells, including the authority and a general duty to consider 
the environmental impact of a proposed high capacity well on waters of the state.  
Lake Beulah Management District v. DNR, 2011 WI 54, 335 Wis. 2d 47, 799 
N.W.2d 73, 08-3170.  See also Clean Wisconsin, Inc. v. DNR, 2021 WI 72, 398 Wis. 
2d 433, 961 N.W.2d 611, 18-0059.

There is nothing in either this section or s. 281.35 that limits the Department of 
Natural Resources[ (DNR) authority to consider the environmental impacts of a pro-
posed high capacity well, nor is there any language in subch. II of this chapter that 
requires DNR to issue a permit for a well if the statutory requirements are met and 
no formal review or findings are required.  There being no language expressly revok-
ing or limiting DNR[s authority and general duty to protect and manage waters of 
the state, DNR retains such authority and general duty to consider whether a pro-
posed high capacity well may impact waters of the state.  Lake Beulah Management 
District v. DNR, 2011 WI 54, 335 Wis. 2d 47, 799 N.W.2d 73, 08-3170.  See also 
Clean Wisconsin, Inc. v. DNR, 2021 WI 72, 398 Wis. 2d 433, 961 N.W.2d 611, 18-
0059.

The Department of Natural Resources (DNR) is required to consider the environ-
mental impact of a proposed high capacity well when presented with sufficient con-
crete, scientific evidence of potential harm to waters of the state.  Upon what evi-
dence, and under what circumstances, that duty is triggered is a highly fact-specific 
matter that depends upon the information submitted by the well owner in the well 
permit application and any other information submitted to DNR decision makers.  
DNR should use both its expertise in water resources management and its discretion 
to determine whether its duty as trustee of public trust resources is implicated by a 
proposed high capacity well permit application such that it has an obligation to con-
sider environmental concerns.  Lake Beulah Management District v. DNR, 2011 WI 
54, 335 Wis. 2d 47, 799 N.W.2d 73, 08-3170.

The legislature has granted the Department of Natural Resources the broad but 
explicit authority to consider the environmental effects of a proposed high capacity 
well under s. 281.12.  That its explicit authority to do so is broad does not negate that 
authority.  That authority to consider the environmental effects of all high capacity 
wells is consistent with s. 227.10 (2m).  Clean Wisconsin, Inc. v. DNR, 2021 WI 72, 
398 Wis. 2d 433, 961 N.W.2d 611, 18-0059.

Groundwater:  Diminishing Resource, Increasing Conflict.  Westerberg.  Wis. 
Law. July/Aug. 2015.

281.343 Great Lakes — St. Lawrence River Basin Wa-
ter Resources Compact.  (1) LEGISLATIVE DETERMINA-
TION.  The legislature determines that it is in the interests of this 
state to ratify the Great Lakes — St. Lawrence River Basin Water 
Resources Compact.  Nothing in this section may be interpreted 
to change the application of the public trust doctrine under article 
IX, section 1, of the Wisconsin Constitution or to create any new 
public trust rights.

(1b) RATIFICATION.  The Great Lakes — St. Lawrence River 
Basin Water Resources Compact, contained in subs. (1e) to (9), is 

ratified and approved, as implemented and interpreted in ss. 
14.95, 281.346, and 281.348.

(1e) DEFINITIONS.  In this section, except as otherwise re-
quired by the context:

(a)  XAdaptive managementY means a water resources man-
agement system that provides a systematic process for evaluation, 
monitoring, and learning from the outcomes of operational pro-
grams and adjustment of policies, plans, and programs based on 
experience and the evolution of scientific knowledge concerning 
water resources and water dependent natural resources.

(am)  XAgreementY means the Great Lakes — St. Lawrence 
River Basin Sustainable Water Resources Agreement.

(b)  XApplicantY means a person who is required to submit a 
proposal that is subject to management and regulation under this 
compact.  XApplicationY has a corresponding meaning.

(c)  XBasinY or XGreat Lakes — St. Lawrence River BasinY 
means the watershed of the Great Lakes and the St. Lawrence 
River upstream from Trois-Rivieres, Quebec within the jurisdic-
tion of the parties.

(cm)  XBasin ecosystemY or XGreat Lakes — St. Lawrence 
River Basin ecosystemY means the interacting components of air, 
land, water, and living organisms, including humankind, within 
the basin.

(d)  XCommunity within a straddling countyY means any in-
corporated city, town, or the equivalent thereof, that is located 
outside the basin but wholly within a county that lies partly 
within the basin and that is not a straddling community.

(dm)  XCompactY means this compact.
(e)  XConsumptive useY means that portion of the water with-

drawn or withheld from the basin that is lost or otherwise not re-
turned to the basin due to evaporation, incorporation into prod-
ucts, or other processes.

(em)  XCouncilY means the Great Lakes — St. Lawrence River 
Basin Water Resources Council, created by this compact.

(f)  XCouncil reviewY means the collective review by the coun-
cil members as described in subs. (4) to (4z).

(fm)  XCountyY means the largest territorial division for local 
government in a state.  The county boundaries shall be defined as 
those boundaries that exist as of December 13, 2005.

(g)  XCumulative impactsY means the impact on the basin 
ecosystem that results from incremental effects of all aspects of a 
withdrawal, diversion, or consumptive use in addition to other 
past, present, and reasonably foreseeable future withdrawals, di-
versions, and consumptive uses regardless of who undertakes the 
other withdrawals, diversions, and consumptive uses.  Cumula-
tive impacts can result from individually minor but collectively 
significant withdrawals, diversions, and consumptive uses taking 
place over a period of time.

(gm)  XDecision-making standardY means the decision-mak-
ing standard established by sub. (4r) for proposals subject to man-
agement and regulation in sub. (4p).

(h)  XDiversionY means a transfer of water from the basin into 
another watershed, or from the watershed of one of the Great 
Lakes into that of another by any means of transfer, including but 
not limited to a pipeline, canal, tunnel, aqueduct, channel, modifi-
cation of the direction of a water course, a tanker ship, tanker 
truck, or rail tanker but does not apply to water that is used in the 
basin or a Great Lake watershed to manufacture or produce a 
product that is then transferred out of the basin or watershed.  
XDivertY has a corresponding meaning.

(i)  XEnvironmentally sound and economically feasible water 
conservation measuresY mean those measures, methods, tech-
nologies, or practices for efficient water use and for reduction of 
water loss and waste or for reducing a withdrawal, consumptive 
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use, or diversion that are environmentally sound, reflect best 
practices applicable to the water use sector, are technically feasi-
ble and available, are economically feasible and cost-effective 
based on an analysis that considers direct and avoided economic 
and environmental costs, and consider the particular facilities and 
processes involved, taking into account the environmental im-
pact, age of equipment and facilities involved, the processes em-
ployed, energy impacts, and other appropriate factors.

(im)  XExceptionY means a transfer of water that is excepted 
under sub. (4n) from the prohibition against diversions in sub. 
(4m).

(j)  XException standardY means the standard for exceptions 
established in sub. (4n) (d).

(jm)  XIntrabasin transferY means the transfer of water from 
the watershed of one of the Great Lakes into the watershed of an-
other Great Lake.

(k)  XMeasuresY means any legislation, law, regulation, direc-
tive, requirement, guideline, program, policy, administrative 
practice, or other procedure.

(km)  XNew or increased diversionY means a new diversion, an 
increase in an existing diversion, or the alteration of an existing 
withdrawal so that it becomes a diversion.

(L)  XNew or increased withdrawal or consumptive useY means 
a new withdrawal or consumptive use or an increase in an existing 
withdrawal or consumptive use.

(Lm)  XOriginating partyY means the party within whose juris-
diction an application or registration is made or required.

(n)  XPartyY means a state that is a party to this compact.
(nm)  XPersonY means a human being or a legal person, includ-

ing a government or a nongovernmental organization, including 
any scientific, professional, business, nonprofit, or public interest 
organization or association that is neither affiliated with, nor un-
der the direction of a government.

(o)  1.  XProductY means something produced in the basin by 
human or mechanical effort or through agricultural processes and 
used in manufacturing, commercial, or other processes or in-
tended for intermediate or end use consumers.

2.  Water used as part of the packaging of a product shall be 
considered to be part of the product.

3.  Other than water used as part of the packaging of a prod-
uct, water that is used primarily to transport materials in or out of 
the basin is not a product or part of a product.

4.  Except as provided in subd. 2., water that is transferred as 
part of a public or private supply is not a product or part of a 
product.

5.  Water in its natural state such as in lakes, rivers, reservoirs, 
aquifers, or water basins is not a product.

(om)  XProposalY means a withdrawal, diversion, or consump-
tive use of water that is subject to this compact.

(p)  XProvinceY means Ontario or Quebec.
(pm)  XPublic water supply purposesY means water distributed 

to the public through a physically connected system of treatment, 
storage, and distribution facilities serving a group of largely resi-
dential customers that may also serve industrial, commercial, and 
other institutional operators.  Water withdrawn directly from the 
basin and not through such a system shall not be considered to be 
used for public water supply purposes.

(q)  XRegional bodyY means the members of the council and 
the premiers of Ontario and Quebec or their designee as estab-
lished by the agreement.

(qm)  XRegional reviewY means the collective review by the 
regional body as described in sub. (4h).

(r)  XSource watershedY means the watershed from which a 

withdrawal originates.  If water is withdrawn directly from a 
Great Lake or from the St. Lawrence River, then the source water-
shed shall be considered to be the watershed of that Great Lake or 
the watershed of the St. Lawrence River, respectively.  If water is 
withdrawn from the watershed of a stream that is a direct tribu-
tary to a Great Lake or a direct tributary to the St. Lawrence 
River, then the source watershed shall be considered to be the wa-
tershed of that Great Lake or the watershed of the St. Lawrence 
River, respectively, with a preference to the direct tributary 
stream watershed from which it was withdrawn.

(rm)  XStandard of review and decisionY means the exception 
standard, decision-making standard, and reviews as outlined in 
subs. (4) to (4z).

(s)  XStateY means one of the states of Illinois, Indiana, Michi-
gan, Minnesota, New York, Ohio, or Wisconsin or the Common-
wealth of Pennsylvania.

(t)  XStraddling communityY means any incorporated city, 
town, or the equivalent thereof, wholly within any county that lies 
partly or completely within the basin, whose corporate boundary 
existing as of the effective date of this compact is partly within 
the basin or partly within 2 Great Lakes watersheds.

(u)  XTechnical reviewY means a detailed review conducted to 
determine whether or not a proposal that requires regional review 
under this compact meets the standard of review and decision fol-
lowing procedures and guidelines as set out in this compact.

(v)  XWaterY means groundwater or surface water contained 
within the basin.

(w)  XWater dependent natural resourcesY means the interact-
ing components of land, water, and living organisms affected by 
the waters of the basin.

(x)  XWaters of the basinY or Xbasin waterY means the Great 
Lakes and all streams, rivers, lakes, connecting channels, and 
other bodies of water, including tributary groundwater, within the 
basin.

(y)  XWithdrawalY means the taking of water from surface wa-
ter or groundwater.  XWithdrawY has a corresponding meaning.

(1m) FINDINGS AND PURPOSES.  The legislative bodies of the 
respective parties hereby find and declare:

(a)  Findings:
1.  The waters of the basin are precious public natural re-

sources shared and held in trust by the states;
2.  The waters of the basin are interconnected and part of a 

single hydrologic system;
3.  The waters of the basin can concurrently serve multiple 

uses.  Such multiple uses include municipal, public, industrial, 
commercial, agriculture, mining, navigation, energy development 
and production, recreation, the subsistence, economic, and cul-
tural activities of native peoples, water quality maintenance, and 
the maintenance of fish and wildlife habitat and a balanced 
ecosystem.  And, other purposes are encouraged, recognizing that 
such uses are interdependent and must be balanced;

4.  Future diversions and consumptive uses of basin water re-
sources have the potential to significantly impact the environ-
ment, economy, and welfare of the Great Lakes — St. Lawrence 
River region;

5.  Continued sustainable, accessible, and adequate water 
supplies for the people and economy of the basin are of vital im-
portance; and

6.  The parties have a shared duty to protect, conserve, re-
store, improve, and manage the renewable but finite waters of the 
basin for the use, benefit, and enjoyment of all their citizens, in-
cluding generations yet to come.  The most effective means of 
protecting, conserving, restoring, improving, and managing the 
basin waters is through the joint pursuit of unified and coopera-
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tive principles, policies, and programs mutually agreed upon, en-
acted, and adhered to by all parties.

(b)  Purposes:
1.  To act together to protect, conserve, restore, improve, and 

effectively manage the waters and water dependent natural re-
sources of the basin under appropriate arrangements for intergov-
ernmental cooperation and consultation because current lack of 
full scientific certainty should not be used as a reason for post-
poning measures to protect the basin ecosystem;

2.  To remove causes of present and future controversies;
3.  To provide for cooperative planning and action by the par-

ties with respect to such water resources;
4.  To facilitate consistent approaches to water management 

across the basin while retaining state management authority over 
water management decisions within the basin;

5.  To facilitate the exchange of data, strengthen the scientific 
information base upon which decisions are made, and engage in 
consultation on the potential effects of proposed withdrawals and 
losses on the waters and water dependent natural resources of the 
basin;

6.  To prevent significant adverse impacts of withdrawals and 
losses on the basin[s ecosystems and watersheds;

7.  To promote interstate and state-provincial comity; and
8.  To promote an adaptive management approach to the con-

servation and management of basin water resources that recog-
nizes, considers, and provides adjustments for the uncertainties 
in, and evolution of, scientific knowledge concerning the basin[s 
waters and water dependent natural resources.

(1s) SCIENCE.  (a)  The parties commit to provide leadership 
for the development of a collaborative strategy with other re-
gional partners to strengthen the scientific basis for sound water 
management decision making under this compact.

(b)  The strategy shall guide the collection and application of 
scientific information to support:

1.  An improved understanding of the individual and cumula-
tive impacts of withdrawals from various locations and water 
sources on the basin ecosystem and to develop a mechanism by 
which impacts of withdrawals may be assessed;

2.  The periodic assessment of cumulative impacts of with-
drawals, diversions, and consumptive uses on a Great Lake and 
St. Lawrence River watershed basis;

3.  Improved scientific understanding of the waters of the 
basin;

4.  Improved understanding of the role of groundwater in 
basin water resources management; and

5.  The development, transfer, and application of science and 
research related to water conservation and water use efficiency.

(2) ORGANIZATION.  (a)  Council created.  The Great Lakes 
— St. Lawrence River Basin Water Resources Council is hereby 
created as a body politic and corporate, with succession for the 
duration of this compact, as an agency and instrumentality of the 
governments of the respective parties.

(b)  Council membership.  The council shall consist of the gov-
ernors of the parties, ex officio.

(c)  Alternates.  Each member of the council shall appoint at 
least one alternate who may act in his or her place and stead, with 
authority to attend all meetings of the council and with power to 
vote in the absence of the member.  Unless otherwise provided by 
law of the party for which he or she is appointed, each alternate 
shall serve during the term of the member appointing him or her, 
subject to removal at the pleasure of the member.  In the event of 
a vacancy in the office of alternate, it shall be filled in the same 
manner as an original appointment for the unexpired term only.

(d)  Voting.  1.  Each member is entitled to one vote on all mat-
ters that may come before the council.

2.  Unless otherwise stated, the rule of decision shall be by a 
simple majority.

3.  The council shall annually adopt a budget for each fiscal 
year and the amount required to balance the budget shall be ap-
portioned equitably among the parties by unanimous vote of the 
council.  The appropriation of such amounts shall be subject to 
such review and approval as may be required by the budgetary 
processes of the respective parties.

4.  The participation of council members from a majority of 
the parties shall constitute a quorum for the transaction of busi-
ness at any meeting of the council.

(e)  Organization and procedure.  The council shall provide 
for its own organization and procedure, and may adopt rules and 
regulations governing its meetings and transactions, as well as the 
procedures and timeline for submission, review, and considera-
tion of proposals that come before the council for its review and 
action.  The council shall organize, annually, by the election of a 
chairperson and vice chairperson from among its members.  Each 
member may appoint an advisor, who may attend all meetings of 
the council and its committees, but shall not have voting power.  
The council may employ or appoint professional and administra-
tive personnel, including an executive director, as it may deem ad-
visable, to carry out the purposes of this compact.

(f)  Use of existing offices and agencies.  It is the policy of the 
parties to preserve and utilize the functions, powers, and duties of 
existing offices and agencies of government to the extent consis-
tent with this compact.  Further, the council shall promote and aid 
the coordination of the activities and programs of the parties con-
cerned with water resources management in the basin.  To this 
end, but without limitation, the council may:

1.  Advise, consult, contract, assist, or otherwise cooperate 
with any and all such agencies;

2.  Employ any other agency or instrumentality of any of the 
parties for any purpose; and

3.  Develop and adopt plans consistent with the water re-
sources plans of the parties.

(g)  Jurisdiction.  The council shall have, exercise, and dis-
charge its functions, powers, and duties within the limits of the 
basin.  Outside the basin, it may act in its discretion, but only to 
the extent such action may be necessary or convenient to effectu-
ate or implement its powers or responsibilities within the basin 
and subject to the consent of the jurisdiction wherein it proposes 
to act.

(h)  Status, immunities, and privileges.  1.  The council, its 
members and personnel in their official capacity and when en-
gaged directly in the affairs of the council, its property, and its as-
sets, wherever located and by whomsoever held, shall enjoy the 
same immunity from suit and every form of judicial process as is 
enjoyed by the parties, except to the extent that the council may 
expressly waive its immunity for the purposes of any proceedings 
or by the terms of any contract.

2.  The property and assets of the council, wherever located 
and by whomsoever held, shall be considered public property and 
shall be immune from search, requisition, confiscation, expropri-
ation, or any other form of taking or foreclosure by executive or 
legislative action.

3.  The council, its property and its assets, income, and the 
operations it carries out pursuant to this compact shall be im-
mune from all taxation by or under the authority of any of the 
parties or any political subdivision thereof; provided, however, 
that in lieu of property taxes the council may make reasonable 
payments to local taxing districts in annual amounts that shall ap-
proximate the taxes lawfully assessed upon similar property.
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(i)  Advisory committees.  The council may constitute and em-
power advisory committees, which may be comprised of repre-
sentatives of the public and of federal, state, tribal, county, and 
local governments, water resources agencies, water-using indus-
tries and sectors, water-interest groups, and academic experts in 
related fields.

(3) GENERAL POWERS AND DUTIES.  (a)  General.  1.  The wa-
ters and water dependent natural resources of the basin are sub-
ject to the sovereign right and responsibilities of the parties, and it 
is the purpose of this compact to provide for joint exercise of such 
powers of sovereignty by the council in the common interests of 
the people of the region, in the manner and to the extent provided 
in this compact.  The council and the parties shall use the stan-
dard of review and decision and procedures contained in or 
adopted pursuant to this compact as the means to exercise their 
authority under this compact.

2.  The council may revise the standard of review and deci-
sion, after consultation with the provinces and upon unanimous 
vote of all council members, by regulation duly adopted in accor-
dance with par. (c) and in accordance with each party[s respective 
statutory authorities and applicable procedures.

3.  The council shall identify priorities and develop plans and 
policies relating to basin water resources.  It shall adopt and pro-
mote uniform and coordinated policies for water resources con-
servation and management in the basin.

(b)  Council powers.  The council may plan; conduct research 
and collect, compile, analyze, interpret, report, and disseminate 
data on water resources and uses; forecast water levels; conduct 
investigations; institute court actions; design, acquire, construct, 
reconstruct, own, operate, maintain, control, sell, and convey real 
and personal property and any interest therein as it may deem 
necessary, useful, or convenient to carry out the purposes of this 
compact; make contracts; receive and accept such payments, ap-
propriations, grants, gifts, loans, advances, and other funds, prop-
erties, and services as may be transferred or made available to it 
by any party or by any other public or private agency, corpora-
tion, or individual; and exercise such other and different powers 
as may be delegated to it by this compact or otherwise pursuant to 
law, and have and exercise all powers necessary or convenient to 
carry out its express powers or that may be reasonably implied 
therefrom.

(c)  Rules and regulations.  1.  The council may promulgate 
and enforce such rules and regulations as may be necessary for 
the implementation and enforcement of this compact.  The coun-
cil may adopt by regulation, after public notice and public hear-
ing, reasonable application fees with respect to those proposals 
for exceptions that are subject to council review under sub. (4n).  
Any rule or regulation of the council, other than one that deals 
solely with the internal management of the council or its prop-
erty, shall be adopted only after public notice and hearing.

2.  Each party, in accordance with its respective statutory au-
thorities and applicable procedures, may adopt and enforce rules 
and regulations to implement and enforce this compact and the 
programs adopted by such party to carry out the management 
programs contemplated by this compact.

(d)  Program review and findings.  1.  Each party shall submit 
a report to the council and the regional body detailing its water 
management and conservation and efficiency programs that im-
plement this compact.  The report shall set out the manner in 
which water withdrawals are managed by sector, water source, 
quantity, or any other means, and how the provisions of the stan-
dard of review and decision and conservation and efficiency pro-
grams are implemented.  The first report shall be provided by 
each party one year from the effective date of this compact and 
thereafter every 5 years.

2.  The council, in cooperation with the provinces, shall re-
view its water management and conservation and efficiency pro-
grams and those of the parties that are established in this compact 
and make findings on whether the water management program 
provisions in this compact are being met, and if not, recommend 
options to assist the parties in meeting the provisions of this com-
pact.  Such review shall take place:

a.  Thirty days after the first report is submitted by all parties; 
and

b.  Every 5 years after the effective date of this compact; and
c.  At any other time at the request of one of the parties.
3.  As one of its duties and responsibilities, the council may 

recommend a range of approaches to the parties with respect to 
the development, enhancement, and application of water manage-
ment and conservation and efficiency programs to implement the 
standard of review and decision reflecting improved scientific 
understanding of the waters of the basin, including groundwater, 
and the impacts of withdrawals on the basin ecosystem.

(4) WATER MANAGEMENT AND REGULATION; WATER RE-
SOURCES INVENTORY, REGISTRATION, AND REPORTING.  (a)  
Within 5 years of the effective date of this compact, each party 
shall develop and maintain a water resources inventory for the 
collection, interpretation, storage, retrieval, exchange, and dis-
semination of information concerning the water resources of the 
party, including but not limited to information on the location, 
type, quantity, and use of those resources and the location, type, 
and quantity of withdrawals, diversions, and consumptive uses.  
To the extent feasible, the water resources inventory shall be de-
veloped in cooperation with local, state, federal, tribal, and other 
private agencies and entities, as well as the council.  Each party[s 
agencies shall cooperate with that party in the development and 
maintenance of the inventory.

(b)  The council shall assist each party to develop a common 
base of data regarding the management of the water resources of 
the basin and to establish systematic arrangements for the ex-
change of those data with other states and provinces.

(c)  To develop and maintain a compatible base of water use 
information, within 5 years of the effective date of this compact 
any person who withdraws water in an amount of 100,000 gallons 
per day or greater average in any 30-day period, including con-
sumptive uses, from all sources, or diverts water of any amount, 
shall register the withdrawal or diversion by a date set by the 
council unless the person has previously registered in accordance 
with an existing state program.  The person shall register the 
withdrawal or diversion with the originating party using a form 
prescribed by the originating party that shall include, at a mini-
mum and without limitation:  the name and address of the regis-
trant and date of registration; the locations and sources of the 
withdrawal or diversion; the capacity of the withdrawal or diver-
sion per day and the amount withdrawn or diverted from each 
source; the uses made of the water; places of use and places of 
discharge; and such other information as the originating party 
may require.  All registrations shall include an estimate of the vol-
ume of the withdrawal or diversion in terms of gallons per day av-
erage in any 30-day period.

(d)  All registrants shall annually report the monthly volumes 
of the withdrawal, consumptive use, and diversion in gallons to 
the originating party and any other information requested by the 
originating party.

(e)  Each party shall annually report the information gathered 
pursuant to this subsection to a Great Lakes — St. Lawrence 
River water use data base repository and aggregated information 
shall be made publicly available, consistent with the confidential-
ity requirements in sub. (8) (c).

(f)  Information gathered by the parties pursuant to this sub-
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section shall be used to improve the sources and applications of 
scientific information regarding the waters of the basin and the 
impacts of the withdrawals and diversions from various locations 
and water sources on the basin ecosystem and to better under-
stand the role of groundwater in the basin.  The council and the 
parties shall coordinate the collection and application of scien-
tific information to further develop a mechanism by which indi-
vidual and cumulative impacts of withdrawals, consumptive uses, 
and diversions shall be assessed.

(4b) WATER MANAGEMENT AND REGULATION; WATER CON-
SERVATION AND EFFICIENCY PROGRAMS.  (a)  The council com-
mits to identify, in cooperation with the provinces, basin-wide 
water conservation and efficiency objectives to assist the parties 
in developing their water conservation and efficiency programs.  
These objectives are based on the goals of:

1.  Ensuring improvement of the waters and water dependent 
natural resources;

2.  Protecting and restoring the hydrologic and ecosystem in-
tegrity of the basin;

3.  Retaining the quantity of surface water and groundwater in 
the basin;

4.  Ensuring sustainable use of waters of the basin; and
5.  Promoting the efficiency of use and reducing losses and 

waste of water.
(b)  Within 2 years of the effective date of this compact, each 

party shall develop its own water conservation and efficiency 
goals and objectives consistent with the basin-wide goals and ob-
jectives and shall develop and implement a water conservation 
and efficiency program, either voluntary or mandatory, within its 
jurisdiction based on the party[s goals and objectives.  Each party 
shall annually assess its programs in meeting the party[s goals 
and objectives, report to the council and the regional body, and 
make this annual assessment available to the public.

(c)  Beginning 5 years after the effective date of this compact, 
and every 5 years thereafter, the council, in cooperation with the 
provinces, shall review and modify as appropriate the basin-wide 
objectives, and the parties shall have regard for any such modifi-
cations in implementing their programs.  This assessment will be 
based on examining new technologies, new patterns of water use, 
new resource demands and threats, and cumulative impact assess-
ment under sub. (4z).

(d)  Within 2 years of the effective date of this compact, the 
parties commit to promote environmentally sound and economi-
cally feasible water conservation measures such as:

1.  Measures that promote efficient use of water;
2.  Identification and sharing of best management practices 

and state of the art conservation and efficiency technologies;
3.  Application of sound planning principles;
4.  Demand-side and supply-side measures or incentives; and
5.  Development, transfer, and application of science and 

research.
(e)  Each party shall implement in accordance with par. (b) a 

voluntary or mandatory water conservation program for all, in-
cluding existing, basin water users.  Conservation programs need 
to adjust to new demands and the potential impacts of cumulative 
effects and climate.

(4d) WATER MANAGEMENT AND REGULATION; PARTY POW-
ERS AND DUTIES.  (a)  Each party, within its jurisdiction, shall 
manage and regulate new or increased withdrawals, consumptive 
uses, and diversions, including exceptions, in accordance with 
this compact.

(b)  Each party shall require an applicant to submit an applica-
tion in such manner and with such accompanying information as 
the party shall prescribe.

(c)  No party may approve a proposal if the party determines 
that the proposal is inconsistent with this compact or the standard 
of review and decision or any implementing rules or regulations 
promulgated thereunder.  The party may approve, approve with 
modifications, or disapprove any proposal depending on the pro-
posal[s consistency with this compact and the standard of review 
and decision.

(d)  Each party shall monitor the implementation of any ap-
proved proposal to ensure consistency with the approval and may 
take all necessary enforcement actions.

(e)  No party shall approve a proposal subject to council or re-
gional review, or both, pursuant to this compact unless it shall 
have been first submitted to and reviewed by either the council or 
regional body, or both, and approved by the council, as applica-
ble.  Sufficient opportunity shall be provided for comment on the 
proposal[s consistency with this compact and the standard of re-
view and decision.  All such comments shall become part of the 
party[s formal record of decision, and the party shall take into 
consideration any such comments received.

(4f) WATER MANAGEMENT AND REGULATION; REQUIREMENT 
FOR ORIGINATING PARTY APPROVAL.  No proposal subject to 
management and regulation under this compact shall hereafter be 
undertaken by any person unless it shall have been approved by 
the originating party.

(4h) WATER MANAGEMENT AND REGULATION; REGIONAL RE-
VIEW.  (a)  General.  1.  It is the intention of the parties to partic-
ipate in regional review of proposals with the provinces, as de-
scribed in this compact and the agreement.

2.  Unless the applicant or the originating party otherwise re-
quests, it shall be the goal of the regional body to conclude its re-
view no later than 90 days after notice under par. (b) of such pro-
posal is received from the originating party.

3.  Proposals for exceptions subject to regional review shall 
be submitted by the originating party to the regional body for re-
gional review and, where applicable, to the council for concurrent 
review.

4.  The parties agree that the protection of the integrity of the 
Great Lakes — St. Lawrence River Basin ecosystem shall be the 
overarching principle for reviewing proposals subject to regional 
review, recognizing uncertainties with respect to demands that 
may be placed on basin water, including groundwater, levels and 
flows of the Great Lakes and the St. Lawrence River, future 
changes in environmental conditions, the reliability of existing 
data, and the extent to which diversions may harm the integrity of 
the basin ecosystem.

5.  The originating party shall have lead responsibility for co-
ordinating information for resolution of issues related to evalua-
tion of a proposal and shall consult with the applicant throughout 
the regional review process.

6.  A majority of the members of the regional body may re-
quest regional review of a regionally significant or potentially 
precedent setting proposal.  Such regional review must be con-
ducted, to the extent possible, within the time frames set forth in 
this subsection.  Any such regional review shall be undertaken 
only after consulting the applicant.

(b)  Notice from originating party to the regional body.  1.  
The originating party shall determine if a proposal is subject to 
regional review.  If so, the originating party shall provide timely 
notice to the regional body and the public.

2.  Such notice shall not be given unless and until all informa-
tion, documents, and the originating party[s technical review 
needed to evaluate whether the proposal meets the standard of re-
view and decision have been provided.

3.  An originating party may:
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a.  Provide notice to the regional body of an application, even 
if notification is not required; or

b.  Request regional review of an application, even if regional 
review is not required.  Any such regional review shall be under-
taken only after consulting the applicant.

4.  An originating party may provide preliminary notice of a 
potential proposal.

(c)  Public participation.  1.  To ensure adequate public partic-
ipation, the regional body shall adopt procedures for the review of 
proposals that are subject to regional review in accordance with 
subs. (4) to (4z).

2.  The regional body shall provide notice to the public of a 
proposal undergoing regional review.  Such notice shall indicate 
that the public has an opportunity to comment in writing to the 
regional body on whether the proposal meets the standard of re-
view and decision.

3.  The regional body shall hold a public meeting in the state 
or province of the originating party in order to receive public 
comment on the issue of whether the proposal under considera-
tion meets the standard of review and decision.

4.  The regional body shall consider the comments received 
before issuing a declaration of finding.

5.  The regional body shall forward the comments it receives 
to the originating party.

(d)  Technical review.  1.  The originating party shall provide 
the regional body with its technical review of the proposal under 
consideration.

2.  The originating party[s technical review shall thoroughly 
analyze the proposal and provide an evaluation of the proposal 
sufficient for a determination of whether the proposal meets the 
standard of review and decision.

3.  Any member of the regional body may conduct the mem-
ber[s own technical review of any proposal subject to regional 
review.

4.  At the request of the majority of its members, the regional 
body shall make such arrangements as it considers appropriate 
for an independent technical review of a proposal.

5.  All parties shall exercise their best efforts to ensure that a 
technical review undertaken under subd. 3. or 4. does not unnec-
essarily delay the decision by the originating party on the applica-
tion.  Unless the applicant or the originating party otherwise re-
quests, all technical reviews shall be completed no later than 60 
days after the date the notice of the proposal was given to the re-
gional body.

(e)  Declaration of finding.  1.  The regional body shall meet to 
consider a proposal.  The applicant shall be provided with an op-
portunity to present the proposal to the regional body at such 
time.

2.  The regional body, having considered the notice, the orig-
inating party[s technical review, any other independent technical 
review that is made, any comments or objections including the 
analysis of comments made by the public and first nations and 
federally recognized tribes, and any other information that is pro-
vided under this compact shall issue a declaration of finding that 
the proposal under consideration:

a.  Meets the standard of review and decision;
b.  Does not meet the standard of review and decision; or
c.  Would meet the standard of review and decision if certain 

conditions were met.
3.  An originating party may decline to participate in a decla-

ration of finding made by the regional body.
4.  The parties recognize and affirm that it is preferable for all 

members of the regional body to agree whether the proposal 
meets the standard of review and decision.

5.  If the members of the regional body who participate in the 
declaration of finding all agree, they shall issue a written declara-
tion of finding with consensus.

6.  In the event that the members cannot agree, the regional 
body shall make every reasonable effort to achieve consensus 
within 25 days.

7.  Should consensus not be achieved, the regional body may 
issue a declaration of finding that presents different points of 
view and indicates each party[s conclusions.

8.  The regional body shall release the declarations of finding 
to the public.

9.  The originating party and the council shall consider the 
declaration of finding before making a decision on the proposal.

(4j) WATER MANAGEMENT AND REGULATION; PROPOSALS 
SUBJECT TO PRIOR NOTICE.  (a)  Beginning no later than 5 years 
after the effective date of this compact, the originating party shall 
provide all parties and the provinces with detailed and timely no-
tice and an opportunity to comment within 90 days on any pro-
posal for a new or increased consumptive use of 5,000,000 gal-
lons per day or greater average in any 90-day period.  Comments 
shall address whether or not the proposal is consistent with the 
standard of review and decision.  The originating party shall pro-
vide a response to any such comment received from another 
party.

(b)  A party may provide notice, an opportunity to comment, 
and a response to comments even if this is not required under par. 
(a).  Any provision of such notice and opportunity to comment 
shall be undertaken only after consulting the applicant.

(4L) WATER MANAGEMENT AND REGULATION; COUNCIL AC-
TIONS.  (a)  Proposals for exceptions subject to council review 
shall be submitted by the originating party to the council for 
council review, and where applicable, to the regional body for 
concurrent review.

(b)  The council shall review and take action on proposals in 
accordance with this compact and the standard of review and de-
cision.  The council shall not take action on a proposal subject to 
regional review pursuant to this compact unless the proposal shall 
have been first submitted to and reviewed by the regional body.  
The council shall consider any findings resulting from such 
review.

(4m) WATER MANAGEMENT AND REGULATION; PROHIBITION 
OF NEW OR INCREASED DIVERSIONS.  All new or increased diver-
sions are prohibited, except as provided for in sub. (4n).

(4n) WATER MANAGEMENT AND REGULATION; EXCEPTIONS 
TO THE PROHIBITION OF DIVERSIONS.  (a)  Straddling communi-
ties.  A proposal to transfer water to an area within a straddling 
community but outside the basin or outside the source Great Lake 
watershed shall be excepted from the prohibition against diver-
sions and be managed and regulated by the originating party pro-
vided that, regardless of the volume of water transferred, all of the 
water so transferred shall be used solely for public water supply 
purposes within the straddling community, and:

1.  All water withdrawn from the basin shall be returned, ei-
ther naturally or after use, to the source watershed less an al-
lowance for consumptive use.  No surface water or groundwater 
from outside the basin may be used to satisfy any portion of this 
criterion except if it:

a.  Is part of a water supply or wastewater treatment system 
that combines water from inside and outside of the basin;

b.  Is treated to meet applicable water quality discharge stan-
dards and to prevent the introduction of invasive species into the 
basin;

c.  Maximizes the portion of water returned to the source wa-

2023-24 Wisconsin Statutes updated through 2025 Wis. Act 7 and through all Supreme Court and Controlled Substances 
Board Orders filed before and in effect on June 25, 2025.  Published and certified under s. 35.18.  Changes effective after May 
30, 2025, are designated by NOTES. (Published 6-25-25)

https://docs-preview.legis.wisconsin.gov/document/statutes/281.343(4)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.343(4z)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.343(4h)(d)3.
https://docs-preview.legis.wisconsin.gov/document/statutes/281.343(4h)(d)4.
https://docs-preview.legis.wisconsin.gov/document/statutes/281.343(4j)(a)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.343(4n)


Updated 23-24 Wis. Stats.

Updated 2023-24 Wis. Stats.  Published and certified under s. 35.18.  June 25, 2025.

 20 281.343 WATER AND SEWAGE

tershed as basin water and minimizes the surface water or 
groundwater from outside the basin;

2.  If the proposal results from a new or increased withdrawal 
of 100,000 gallons per day or greater average over any 90-day pe-
riod, the proposal shall also meet the exception standard; and

3.  If the proposal results in a new or increased consumptive 
use of 5,000,000 gallons per day or greater average over any 90-
day period, the proposal shall also undergo regional review.

(b)  Intrabasin transfer.  A proposal for an intrabasin transfer 
that would be considered a diversion under this compact, and not 
already excepted pursuant to par. (a), shall be excepted from the 
prohibition against diversions, provided that:

1.  If the proposal results from a new or increased withdrawal 
of less than 100,000 gallons per day average over any 90-day pe-
riod, the proposal shall be subject to management and regulation 
at the discretion of the originating party.

2.  If the proposal results from a new or increased withdrawal 
of 100,000 gallons per day or greater average over any 90-day pe-
riod and if the consumptive use resulting from the withdrawal is 
less than 5,000,000 gallons per day average over any 90-day 
period:

a.  The proposal shall meet the exception standard and be 
subject to management and regulation by the originating party, 
except that the water may be returned to another Great Lake wa-
tershed rather than the source watershed;

b.  The applicant shall demonstrate that there is no feasible, 
cost-effective, and environmentally sound water supply alterna-
tive within the Great Lake watershed to which the water will be 
transferred, including conservation of existing water supplies; 
and

c.  The originating party shall provide notice to the other par-
ties prior to making any decision with respect to the proposal.

3.  If the proposal results in a new or increased consumptive 
use of 5,000,000 gallons per day or greater average over any 90-
day period:

a.  The proposal shall be subject to management and regula-
tion by the originating party and shall meet the exception stan-
dard, ensuring that water withdrawn shall be returned to the 
source watershed;

b.  The applicant shall demonstrate that there is no feasible, 
cost-effective, and environmentally sound water supply alterna-
tive within the Great Lake watershed to which the water will be 
transferred, including conservation of existing water supplies;

c.  The proposal undergoes regional review; and
d.  The proposal is approved by the council.  Council approval 

shall be given unless one or more council members vote to 
disapprove.

(c)  Straddling counties.  1.  A proposal to transfer water to a 
community within a straddling county that would be considered a 
diversion under this compact shall be excepted from the prohibi-
tion against diversions, provided that it satisfies all of the follow-
ing conditions:

a.  The water shall be used solely for the public water supply 
purposes of the community within a straddling county that is 
without adequate supplies of potable water;

b.  The proposal meets the exception standard, maximizing 
the portion of water returned to the source watershed as basin wa-
ter and minimizing the surface water or groundwater from out-
side the basin;

c.  The proposal shall be subject to management and regula-
tion by the originating party, regardless of its size;

d.  There is no reasonable water supply alternative within the 
basin in which the community is located, including conservation 
of existing water supplies;

e.  Caution shall be used in determining whether or not the 
proposal meets the conditions for this exception.  This exception 
should not be authorized unless it can be shown that it will not 
endanger the integrity of the basin ecosystem;

f.  The proposal undergoes regional review; and
g.  The proposal is approved by the council.  Council approval 

shall be given unless one or more council members vote to 
disapprove.

2.  A proposal must satisfy all of the conditions listed above.  
Further, substantive consideration will also be given to whether 
or not the proposal can provide sufficient scientifically based ev-
idence that the existing water supply is derived from groundwater 
that is hydrologically interconnected to waters of the basin.

(d)  Exception standard.  Proposals subject to management 
and regulation in this subsection shall be declared to meet this ex-
ception standard and may be approved as appropriate only when 
the following criteria are met:

1.  The need for all or part of the proposed exception cannot 
be reasonably avoided through the efficient use and conservation 
of existing water supplies;

2.  The exception will be limited to quantities that are consid-
ered reasonable for the purposes for which it is proposed;

3.  All water withdrawn shall be returned, either naturally or 
after use, to the source watershed less an allowance for consump-
tive use.  No surface water or groundwater from outside the basin 
may be used to satisfy any portion of this criterion except if it:

a.  Is part of a water supply or wastewater treatment system 
that combines water from inside and outside of the basin; and

b.  Is treated to meet applicable water quality discharge stan-
dards and to prevent the introduction of invasive species into the 
basin;

4.  The exception will be implemented so as to ensure that it 
will result in no significant individual or cumulative adverse im-
pacts to the quantity or quality of the waters and water dependent 
natural resources of the basin with consideration given to the po-
tential cumulative impacts of any precedent-setting consequences 
associated with the proposal;

5.  The exception will be implemented so as to incorporate 
environmentally sound and economically feasible water conser-
vation measures to minimize water withdrawals or consumptive 
use;

6.  The exception will be implemented so as to ensure that it 
is in compliance with all applicable municipal, state, and federal 
laws as well as regional interstate and international agreements, 
including the Boundary Waters Treaty of 1909; and

7.  All other applicable criteria in this subsection have also 
been met.

(4p) WATER MANAGEMENT AND REGULATION; MANAGE-
MENT AND REGULATION OF NEW OR INCREASED WITHDRAWALS 
AND CONSUMPTIVE USES.  (a)  Within 5 years of the effective date 
of this compact, each party shall create a program for the man-
agement and regulation of new or increased withdrawals and con-
sumptive uses by adopting and implementing measures consistent 
with the decision-making standard.  Each party, through a con-
sidered process, shall set and may modify threshold levels for the 
regulation of new or increased withdrawals in order to assure an 
effective and efficient water management program that will en-
sure that uses overall are reasonable, that withdrawals overall will 
not result in significant impacts to the waters and water depen-
dent natural resources of the basin, determined on the basis of 
significant impacts to the physical, chemical, and biological in-
tegrity of source watersheds, and that all other objectives of the 
compact are achieved.  Each party may determine the scope and 
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thresholds of its program, including which new or increased with-
drawals and consumptive uses will be subject to the program.

(b)  Any party that fails to set threshold levels that comply 
with par. (a) any time before 10 years after the effective date of 
this compact shall apply a threshold level for management and 
regulation of all new or increased withdrawals of 100,000 gallons 
per day or greater average in any 90-day period.

(c)  The parties intend programs for new or increased with-
drawals and consumptive uses to evolve as may be necessary to 
protect basin waters.  Pursuant to sub. (3) (d), the council, in co-
operation with the provinces, shall periodically assess the water 
management programs of the parties.  Such assessments may pro-
duce recommendations for the strengthening of the programs, in-
cluding, without limitation, establishing lower thresholds for 
management and regulation in accordance with the decision-
making standard.

(4r) WATER MANAGEMENT AND REGULATION; DECISION-
MAKING STANDARD.  Proposals subject to management and regu-
lation in sub. (4p) shall be declared to meet this decision-making 
standard and may be approved as appropriate only when the fol-
lowing criteria are met:

(a)  All water withdrawn shall be returned, either naturally or 
after use, to the source watershed less an allowance for consump-
tive use;

(b)  The withdrawal or consumptive use will be implemented 
so as to ensure that the proposal will result in no significant indi-
vidual or cumulative adverse impacts to the quantity or quality of 
the waters and water dependent natural resources and the applica-
ble source watershed;

(c)  The withdrawal or consumptive use will be implemented 
so as to incorporate environmentally sound and economically 
feasible water conservation measures;

(d)  The withdrawal or consumptive use will be implemented 
so as to ensure that it is in compliance with all applicable munic-
ipal, state, and federal laws as well as regional interstate and inter-
national agreements, including the Boundary Waters Treaty of 
1909; and

(e)  The proposed use is reasonable, based upon a considera-
tion of the following factors:

1.  Whether the proposed withdrawal or consumptive use is 
planned in a fashion that provides for efficient use of the water 
and will avoid or minimize the waste of water;

2.  If the proposal is for an increased withdrawal or consump-
tive use, whether efficient use is made of existing water supplies;

3.  The balance between economic development, social de-
velopment, and environmental protection of the proposed with-
drawal and use and other existing or planned withdrawals and wa-
ter uses sharing the water source;

4.  The supply potential of the water source, considering 
quantity, quality, and reliability and safe yield of hydrologically 
interconnected water sources;

5.  The probable degree and duration of any adverse impacts 
caused or expected to be caused by the proposed withdrawal and 
use, under foreseeable conditions, to other lawful consumptive or 
nonconsumptive uses of water or to the quantity or quality of the 
waters and water dependent natural resources of the basin, and 
the proposed plans and arrangements for avoidance or mitigation 
of such impacts; and

6.  If a proposal includes restoration of hydrologic conditions 
and functions of the source watershed, the party may consider 
that.

(4t) WATER MANAGEMENT AND REGULATION; APPLICABIL-
ITY.  (a)  Minimum standard.  This standard of review and deci-
sion shall be used as a minimum standard.  Parties may impose a 

more restrictive decision-making standard for withdrawals under 
their authority.  It is also acknowledged that although a proposal 
meets the standard of review and decision it may not be approved 
under the laws of the originating party that has implemented 
more restrictive measures.

(b)  Baseline.  1.  To establish a baseline for determining a new 
or increased diversion, consumptive use, or withdrawal, each 
party shall develop either or both of the following lists for the 
party[s jurisdiction:

a.  A list of existing withdrawal approvals as of the effective 
date of the compact.

b.  A list of the capacity of existing systems as of the effective 
date of this compact.  The capacity of the existing systems should 
be presented in terms of withdrawal capacity, treatment capacity, 
distribution capacity, or other capacity limiting factors.  The ca-
pacity of the existing systems must represent the state of the sys-
tems.  Existing capacity determinations shall be based upon ap-
proval limits or the most restrictive capacity information.

2.  For all purposes of this compact, volumes of diversions, 
consumptive uses, or withdrawals of water set forth in the lists 
prepared by each party in accordance with this paragraph shall 
constitute the baseline volume.

3.  The lists shall be furnished to the regional body and the 
council within one year of the effective date of this compact.

(c)  Timing of additional applications.  Applications for new 
or increased withdrawals, consumptive uses, or exceptions shall 
be considered cumulatively within 10 years of any application.

(d)  Change of ownership.  Unless a new owner proposes a 
project that shall result in a proposal for a new or increased diver-
sion or consumptive use subject to regional review or council ap-
proval, the change of ownership in and of itself shall not require 
regional review or council approval.

(e)  Groundwater.  The basin surface water divide shall be 
used for the purpose of managing and regulating new or increased 
diversions, consumptive uses, or withdrawals of surface water 
and groundwater.

(f)  Withdrawal systems.  The total volume of surface water 
and groundwater resources that supply a common distribution 
system shall determine the volume of a withdrawal, consumptive 
use, or diversion.

(g)  Connecting channels.  The watershed of each Great Lake 
shall include its upstream and downstream connecting channels.

(h)  Transmission in water lines.  Transmission of water within 
a line that extends outside the basin as it conveys water from one 
point to another within the basin shall not be considered a diver-
sion if none of the water is used outside the basin.

(i)  Hydrologic units.  The Lake Michigan and Lake Huron wa-
tersheds shall be considered to be a single hydrologic unit and 
watershed.

(j)  Bulk water transfer.  A proposal to withdraw water and to 
remove it from the basin in any container greater than 5.7 gallons 
shall be treated under this compact in the same manner as a pro-
posal for a diversion.  Each party shall have the discretion, within 
its jurisdiction, to determine the treatment of proposals to with-
draw water and to remove it from the basin in any container of 5.7 
gallons or less.

(4v) WATER MANAGEMENT AND REGULATION; EXEMPTIONS.  
Withdrawals from the basin for the following purposes are ex-
empt from the requirements of subs. (4) to (4z):

(a)  To supply vehicles, including vessels and aircraft, whether 
for the needs of the persons or animals being transported or for 
ballast or other needs related to the operation of the vehicles.

(b)  To use in a noncommercial project on a short-term basis 
for fire fighting, humanitarian, or emergency response purposes.
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(4x) WATER MANAGEMENT AND REGULATION; U.S. 
SUPREME COURT DECREE IN WISCONSIN ET AL. V. ILLINOIS ET 
AL.  (a)  Notwithstanding any terms of this compact to the con-
trary, with the exception of par. (e), current, new, or increased 
withdrawals, consumptive uses, and diversions of basin water by 
the state of Illinois shall be governed by the terms of the United 
States Supreme Court decree in Wisconsin et al. v. Illinois et al. 
and shall not be subject to the terms of this compact nor any rules 
or regulations promulgated pursuant to this compact.  This means 
that, with the exception of par. (e), for purposes of this compact, 
current, new, or increased withdrawals, consumptive uses, and di-
versions of basin water within the state of Illinois shall be al-
lowed unless prohibited by the terms of the United States 
Supreme Court decree in Wisconsin et al. v. Illinois et al.

(b)  The parties acknowledge that the United States Supreme 
Court decree in Wisconsin et al. v. Illinois et al. shall continue in 
full force and effect, that this compact shall not modify any terms 
thereof, and that this compact shall grant the parties no additional 
rights, obligations, remedies, or defenses thereto.  The parties 
specifically acknowledge that this compact shall not prohibit or 
limit the state of Illinois in any manner from seeking additional 
basin water as allowed under the terms of the United States 
Supreme Court decree in Wisconsin et al. v. Illinois et al., any 
other party from objecting to any request by the state of Illinois 
for additional basin water under the terms of said decree, or any 
party from seeking any other type of modification to said decree.  
If an application is made by any party to the Supreme Court of 
the United States to modify said decree, the parties to this com-
pact who are also parties to the decree shall seek formal input 
from the Canadian Provinces of Ontario and Quebec with respect 
to the proposed modification, shall use best efforts to facilitate 
the appropriate participation of said provinces in the proceedings 
to modify the decree, and shall not unreasonably impede or re-
strict such participation.

(c)  With the exception of par. (e), because current, new, or in-
creased withdrawals, consumptive uses, and diversions of basin 
water by the state of Illinois are not subject to the terms of this 
compact, the state of Illinois is prohibited from using any term of 
this compact, including sub. (4n), to seek new or increased with-
drawals, consumptive uses, or diversions of basin water.

(d)  With the exception of par. (e), because subs. (4d), (4f), 
(4h), (4j), (4L), (4m), (4n), (4p), (4r), (4t) (a), (b), (c), (d), (f), and 
(j), and (4v) all relate to current, new, or increased withdrawals, 
consumptive uses, and diversions of basin waters, said provisions 
do not apply to the state of Illinois.  All other provisions of this 
compact not listed in the preceding sentence shall apply to the 
state of Illinois, including the water conservation programs provi-
sion of sub. (4b).

(e)  In the event of a proposal for a diversion of basin water for 
use outside the territorial boundaries of the parties to this com-
pact, decisions by the state of Illinois regarding such a proposal 
would be subject to all terms of this compact, except pars. (a), (c), 
and (d).

(f)  For purposes of the state of Illinois[ participation in this 
compact, the entirety of this subsection is necessary for the con-
tinued implementation of this compact and, if severed, this com-
pact shall no longer be binding on or enforceable by or against the 
state of Illinois.

(4z) WATER MANAGEMENT AND REGULATION; ASSESSMENT 
OF CUMULATIVE IMPACTS.  (a)  The parties in cooperation with 
the provinces shall collectively conduct within the basin, on a 
lake watershed and St. Lawrence River basin basis, a periodic as-
sessment of the cumulative impacts of withdrawals, diversions, 
and consumptive uses from the waters of the basin, every 5 years 
or each time the incremental basin water losses reach 50,000,000 
gallons per day average in any 90-day period in excess of the 

quantity at the time of the most recent assessment, whichever 
comes first, or at the request of one or more of the parties.  The 
assessment shall form the basis for a review of the standard of re-
view and decision, council and party regulations, and their appli-
cation.  This assessment shall:

1.  Utilize the most current and appropriate guidelines for 
such a review, which may include but not be limited to council on 
environmental quality and environment Canada guidelines;

2.  Give substantive consideration to climate change or other 
significant threats to basin waters and take into account the cur-
rent state of scientific knowledge, or uncertainty, and appropriate 
measures to exercise caution in cases of uncertainty if serious 
damage may result; and

3.  Consider adaptive management principles and ap-
proaches, recognizing, considering, and providing adjustments 
for the uncertainties in, and evolution of, science concerning the 
basin[s water resources, watersheds, and ecosystems, including 
potential changes to basin-wide processes, such as lake level cy-
cles and climate.

(b)  The parties have the responsibility of conducting this cu-
mulative impact assessment.  Applicants are not required to par-
ticipate in this assessment.

(c)  Unless required by other statutes, applicants are not re-
quired to conduct a separate cumulative impact assessment in 
connection with an application but shall submit information 
about the potential impacts of a proposal to the quantity or qual-
ity of the waters and water dependent natural resources of the ap-
plicable source watershed.  An applicant may, however, provide 
an analysis of how the applicant[s proposal meets the no signifi-
cant adverse cumulative impact provision of the standard of re-
view and decision.

(5) CONSULTATION WITH TRIBES.  (a)  In addition to all other 
opportunities to comment pursuant to sub. (6) (b), appropriate 
consultations shall occur with federally recognized tribes in the 
originating party for all proposals subject to council or regional 
review pursuant to this compact.  Such consultations shall be or-
ganized in the manner suitable to the individual proposal and the 
laws and policies of the originating party.

(b)  All federally recognized tribes within the basin shall re-
ceive reasonable notice indicating that they have an opportunity 
to comment in writing to the council or the regional body, or 
both, and other relevant organizations on whether the proposal 
meets the requirements of the standard of review and decision 
when a proposal is subject to regional review or council approval.  
Any notice from the council shall inform the tribes of any meet-
ing or hearing that is to be held under sub. (6) (b) and invite them 
to attend.  The parties and the council shall consider the com-
ments received under this subsection before approving, approving 
with modifications, or disapproving any proposal subject to coun-
cil or regional review.

(c)  In addition to the specific consultation mechanisms de-
scribed above, the council shall seek to establish mutually agreed 
upon mechanisms or processes to facilitate dialogue with, and in-
put from, federally recognized tribes on matters to be dealt with 
by the council; and the council shall seek to establish mecha-
nisms and processes with federally recognized tribes designed to 
facilitate ongoing scientific and technical interaction and data ex-
change regarding matters falling within the scope of this compact.  
This may include participation of tribal representatives on advi-
sory committees established under this compact or such other 
processes that are mutually agreed upon with federally recog-
nized tribes individually or through duly authorized intertribal 
agencies or bodies.

(6) PUBLIC PARTICIPATION.  (a)  Meetings, public hearings, 
and records.  1.  The parties recognize the importance and neces-
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sity of public participation in promoting management of the wa-
ter resources of the basin.  Consequently, all meetings of the 
council shall be open to the public, except with respect to issues 
of personnel.

2.  The minutes of the council shall be a public record open to 
inspection at its offices during regular business hours.

(b)  Public participation.  It is the intent of the council to con-
duct public participation processes concurrently and jointly with 
processes undertaken by the parties and through regional review.  
To ensure adequate public participation, each party or the council 
shall ensure procedures for the review of proposals subject to the 
standard of review and decision consistent with the following 
requirements:

1.  Provide public notification of receipt of all applications 
and a reasonable opportunity for the public to submit comments 
before applications are acted upon.

2.  Assure public accessibility to all documents relevant to an 
application, including public comment received.

3.  Provide guidance on standards for determining whether to 
conduct a public meeting or hearing for an application, time and 
place of such a meeting or hearing, and procedures for conducting 
of the same.

4.  Provide the record of decision for public inspection in-
cluding comments, objections, responses, and approvals, ap-
provals with conditions, and disapprovals.

(7) DISPUTE RESOLUTION AND ENFORCEMENT; GOOD FAITH 
IMPLEMENTATION.  Each of the parties pledges to support imple-
mentation of all provisions of this compact, and covenants that its 
officers and agencies shall not hinder, impair, or prevent any 
other party carrying out any provision of this compact.

(7g) DISPUTE RESOLUTION AND ENFORCEMENT; ALTERNA-
TIVE DISPUTE RESOLUTION.  (a)  Desiring that this compact be car-
ried out in full, the parties agree that disputes between the parties 
regarding interpretation, application, and implementation of this 
compact shall be settled by alternative dispute resolution.

(b)  The council, in consultation with the provinces, shall pro-
vide by rule procedures for the resolution of disputes pursuant to 
this subsection.

(7r) DISPUTE RESOLUTION AND ENFORCEMENT; ENFORCE-
MENT.  (a)  Any person aggrieved by any action taken by the 
council pursuant to the authorities contained in this compact shall 
be entitled to a hearing before the council.  Any person aggrieved 
by a party action shall be entitled to a hearing pursuant to the rel-
evant party[s administrative procedures and laws.  After exhaus-
tion of such administrative remedies, any aggrieved person shall 
have the right to judicial review of a council action in the United 
States district court for the District of Columbia or the district 
court in which the council maintains offices, provided such ac-
tion is commenced within 90 days; and any aggrieved person 
shall have the right to judicial review of a party[s action in the rel-
evant party[s court of competent jurisdiction, provided that an ac-
tion or proceeding for such review is commenced within the time 
frames provided for by the party[s law.  For the purposes of this 
paragraph, a state or province is deemed to be an aggrieved per-
son with respect to any party action pursuant to this compact.

(b)  1.  Any party or the council may initiate actions to compel 
compliance with the provisions of this compact, and the rules and 
regulations promulgated hereunder by the council.  Jurisdiction 
over such actions is granted to the court of the relevant party, as 
well as the United States district court for the District of Colum-
bia and the district court in which the council maintains offices.  
The remedies available to any such court shall include, but not be 
limited to, equitable relief and civil penalties.

2.  Each party may issue orders within its respective jurisdic-
tion and may initiate actions to compel compliance with the pro-

visions of its respective statutes and regulations adopted to imple-
ment the authorities contemplated by this compact in accordance 
with the provisions of the laws adopted in each party[s 
jurisdiction.

(c)  1.  Any aggrieved person, party, or the council may com-
mence a civil action in the relevant party[s courts and administra-
tive systems to compel any person to comply with this compact 
should any such person, without approval having been given, un-
dertake a new or increased withdrawal, consumptive use, or di-
version that is prohibited or subject to approval pursuant to this 
compact.

2.  No action under this paragraph may be commenced if:
a.  The originating party or council approval for the new or 

increased withdrawal, consumptive use, or diversion has been 
granted; or

b.  The originating party or council has found that the new or 
increased withdrawal, consumptive use, or diversion is not sub-
ject to approval pursuant to this compact.

3.  No action under this paragraph may be commenced 
unless:

a.  A person commencing such action has first given 60 days 
prior notice to the originating party, the council, and person al-
leged to be in noncompliance; and

b.  Neither the originating party nor the council has com-
menced and is diligently prosecuting appropriate enforcement ac-
tions to compel compliance with this compact.

(d)  The available remedies shall include equitable relief, and 
the prevailing or substantially prevailing party may recover the 
costs of litigation, including reasonable attorney and expert wit-
ness fees, whenever the court determines that such an award is 
appropriate.

(e)  Each of the parties may adopt provisions providing addi-
tional enforcement mechanisms and remedies including equitable 
relief and civil penalties applicable within its jurisdiction to assist 
in the implementation of this compact.

(8) ADDITIONAL PROVISIONS.  (a)  Effect on existing rights.  1.  
Nothing in this compact shall be construed to affect, limit, dimin-
ish, or impair any rights validly established and existing as of the 
effective date of this compact under state or federal law governing 
the withdrawal of waters of the basin.

2.  Nothing contained in this compact shall be construed as 
affecting or intending to affect or in any way to interfere with the 
law of the respective parties relating to common law water rights.

3.  Nothing in this compact is intended to abrogate or dero-
gate from treaty rights or rights held by any tribe recognized by 
the federal government of the United States based upon its status 
as a tribe recognized by the federal government of the United 
States.

4.  An approval by a party or the council under this compact 
does not give any property rights, nor any exclusive privileges, 
nor shall it be construed to grant or confer any right, title, ease-
ment, or interest in, to, or over any land belonging to or held in 
trust by a party; neither does it authorize any injury to private 
property or invasion of private rights, nor infringement of federal, 
state, or local laws or regulations; nor does it obviate the neces-
sity of obtaining federal assent when necessary.

(b)  Relationship to agreements concluded by the United States 
of America.  1.  Nothing in this compact is intended to provide 
nor shall be construed to provide, directly or indirectly, to any 
person any right, claim, or remedy under any treaty or interna-
tional agreement nor is it intended to derogate any right, claim, or 
remedy that already exists under any treaty or international 
agreement.

2.  Nothing in this compact is intended to infringe nor shall be 
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construed to infringe upon the treaty power of the United States 
of America, nor shall any term hereof be construed to alter or 
amend any treaty or term thereof that has been or may hereafter 
be executed by the United States of America.

3.  Nothing in this compact is intended to affect nor shall be 
construed to affect the application of the Boundary Waters Treaty 
of 1909 whose requirements continue to apply in addition to the 
requirements of this compact.

(c)  Confidentiality.  1.  Nothing in this compact requires a 
party to breach confidentiality obligations or requirements pro-
hibiting disclosure or to compromise security of commercially 
sensitive or proprietary information.

2.  A party may take measures, including but not limited to 
deletion and redaction, deemed necessary to protect any confi-
dential, proprietary, or commercially sensitive information when 
distributing information to other parties.  The party shall summa-
rize or paraphrase any such information in a manner sufficient for 
the council to exercise its authorities contained in this compact.

(d)  Additional laws.  Nothing in this compact shall be con-
strued to repeal, modify, or qualify the authority of any party to 
enact any legislation or enforce any additional conditions and re-
strictions regarding the management and regulation of waters 
within its jurisdiction.

(e)  Amendments and supplements.  The provisions of this 
compact shall remain in full force and effect until amended by ac-
tion of the governing bodies of the parties and consented to and 
approved by any other necessary authority in the same manner as 
this compact is required to be ratified to become effective.

(f)  Severability.  Should a court of competent jurisdiction 
hold any part of this compact to be void or unenforceable, it shall 
be considered severable from those portions of the compact capa-
ble of continued implementation in the absence of the voided 
provisions.  All other provisions capable of continued implemen-
tation shall continue in full force and effect.

(g)  Duration of compact and termination.  1.  Once effective, 
the compact shall continue in force and remain binding upon each 
and every party unless terminated.

2.  This compact may be terminated at any time by a majority 
vote of the parties.  In the event of such termination, all rights es-
tablished under it shall continue unimpaired.

(9) EFFECTUATION.  (b)  Effectuation by chief executive.  The 
governor is authorized to take such action as may be necessary 
and proper in his or her discretion to effectuate the compact and 
the initial organization and operation thereunder, consistent with 
s. 281.346.

(c)  Entire agreement.  The parties consider this compact to be 
complete and an integral whole.  Each provision of this compact 
is considered material to the entire compact, and failure to imple-
ment or adhere to any provision may be considered a material 
breach.  Unless otherwise noted in this compact, any change or 
amendment made to the compact by any party in its implement-
ing legislation or by the U.S. Congress when giving its consent to 
this compact is not considered effective unless concurred in by all 
parties.

(d)  Effective date and execution.  This compact shall become 
binding and effective when ratified through concurring legisla-
tion by the states of Illinois, Indiana, Michigan, Minnesota, New 
York, Ohio, and Wisconsin and the Commonwealth of Pennsyl-
vania and consented to by the U.S. Congress.

NOTE:  The compact became effective on December 8, 2008.
History:  2007 a. 227.

281.344 Water conservation, reporting, and supply 
regulation; when compact is not in effect.  (1) DEFINI-
TIONS.  In this section:

(d)  XCommunity within a straddling countyY means any city, 
village, or town that is not a straddling community and that is lo-
cated outside the Great Lakes basin but wholly within a county 
that lies partly within the Great Lakes basin.

(dm)  XCompactY means the Great Lakes — St. Lawrence 
River Basin Water Resources Compact under s. 281.343.

(dr)  XCompact[s effective dateY means the effective date of the 
compact under s. 281.343 (9) (d).

(e)  XConsumptive useY means a use of water that results in the 
loss of or failure to return some or all of the water to the basin 
from which the water is withdrawn due to evaporation, incorpora-
tion into products, or other processes.

(g)  XCumulative impactsY means the impacts on the Great 
Lakes basin ecosystem that result from incremental effects of all 
aspects of a withdrawal, interbasin transfer, or consumptive use in 
addition to other past, present, and reasonably foreseeable future 
withdrawals, interbasin transfers, and consumptive uses regard-
less of who undertakes the other withdrawals, interbasin trans-
fers, and consumptive uses, including individually minor but col-
lectively significant withdrawals, interbasin transfers, and con-
sumptive uses taking place over a period of time.

(i)  XEnvironmentally sound and economically feasible water 
conservation measuresY means those measures, methods, or tech-
nologies for efficient water use and for reducing water loss and 
waste or for reducing the amount of a withdrawal, consumptive 
use, or interbasin transfer that are, taking into account environ-
mental impact, the age and nature of equipment and facilities in-
volved, the processes employed, the energy impacts, and other 
appropriate factors, all of the following:

1.  Environmentally sound.
2.  Reflective of best practices applicable to the water use 

sector.
3.  Technically feasible and available.
4.  Economically feasible and cost-effective based on an anal-

ysis that considers direct and avoided economic and environmen-
tal costs.

(j)  XFacilityY means an operating plant or establishment pro-
viding electricity to the public or carrying on any manufacturing 
activity, trade, or business on one site, including similar plants or 
establishments under common ownership or control located on 
contiguous properties.

(je)  XGreat Lakes basinY means the watershed of the Great 
Lakes and the St. Lawrence River upstream from Trois-Rivieres, 
Quebec.

(ji)  XGreat Lakes basin ecosystemY means the interacting 
components of air, land, water, and living organisms, including 
humans, within the Great Lakes basin.

(k)  XInterbasin transferY means a transfer of water from the 
Great Lakes basin into a watershed outside of the Great Lakes 
basin or from the watershed of one of the Great Lakes into that of 
another, except that Xinterbasin transferY does not include any of 
the following:

1.  The transfer of a product produced in the Great Lakes 
basin or in the watershed of one of the Great Lakes, using waters 
of the Great Lakes basin, out of the Great Lakes basin or out of 
that watershed.

2.  The transmission of water within a line that extends out-
side the Great Lakes basin as it conveys water from one point to 
another within the Great Lakes basin if no water is used outside 
the Great Lakes basin.

3.  The transfer of bottled water from the Great Lakes basin in 
containers of 5.7 gallons or less.

(km)  XIntrabasin transferY means the transfer of water from 
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the watershed of one of the Great Lakes into the watershed of an-
other of the Great Lakes.

(o)  XProductY means something produced by human or me-
chanical effort or through agricultural processes and used in man-
ufacturing, commercial, or other processes or intended for inter-
mediate or ultimate consumers, subject to all of the following:

1.  Water used as part of the packaging of a product is part of 
the product.

2.  Other than water used as part of the packaging of a prod-
uct, water that is used primarily to transport materials in or out of 
the Great Lakes basin is not a product or part of a product.

3.  Except as provided in subd. 1., water that is transferred as 
part of a public or private supply is not a product or part of a 
product.

4.  Water in its natural state, such as in lakes, rivers, reser-
voirs, aquifers, or water basins, is not a product.

(pm)  XPublic water supplyY means water distributed to the 
public through a physically connected system of treatment, stor-
age, and distribution facilities that serve a group of largely resi-
dential customers and that may also serve industrial, commercial, 
and other institutional customers.

(ps)  XReasonable water supply alternativeY means a water 
supply alternative that is similar in cost to, and as environmen-
tally sustainable and protective of public health as, the proposed 
new or increased interbasin transfer and that does not have greater 
adverse environmental impacts than the proposed new or in-
creased interbasin transfer.

(q)  XRegional bodyY means the body consisting of the gover-
nors of Illinois, Indiana, Michigan, Minnesota, New York, Ohio, 
Pennsylvania, and Wisconsin and the premiers of Ontario and 
Quebec, Canada, or their designees, as established by the Great 
Lakes — St. Lawrence River Basin Sustainable Water Resources 
Agreement.

(r)  XSource watershedY means the watershed from which a 
withdrawal originates.  If water is withdrawn directly from a 
Great Lake or from the St. Lawrence River, then the source water-
shed is the watershed of that Great Lake or the watershed of the 
St. Lawrence River, respectively.  If water is withdrawn from the 
watershed of a stream that is a direct tributary to a Great Lake or 
a direct tributary to the St. Lawrence River, then the source water-
shed is the watershed of that Great Lake or the watershed of the 
St. Lawrence River, respectively.

(t)  XStraddling communityY means any city, village, or town 
that is partly within the Great Lakes basin or partly within the wa-
tersheds of 2 of the Great Lakes and that is wholly within any 
county that lies partly or completely within the Great Lakes 
basin.

(tm)  XStraddling countyY means a county that lies partly 
within the Great Lakes basin.

(w)  XWater dependent natural resourcesY means the interact-
ing components of land, water, and living organisms affected by 
the waters of the Great Lakes basin.

(wm)  XWater lossY means the amount of water that is with-
held from or not returned to the basin from which it is withdrawn 
as a result of an interbasin transfer or consumptive use or both.

(wp)  XWater supply system,Y when not preceded by Xpublic,Y 
means one of the following:

1.  Except as provided in subd. 2., the equipment handling 
water from the point of intake of the water to the first point at 
which the water is used.

2.  For a system for providing a public water supply, the 
equipment from the point of intake of the water to the first point 
at which the water is distributed.

(wr)  XWater utilityY means a public utility, as defined in s. 
196.01 (5), that furnishes water.

(x)  XWaters of the Great Lakes basinY means the Great Lakes 
and all streams, rivers, lakes, connecting channels, and other bod-
ies of water, including tributary groundwater, within the Great 
Lakes basin.

(y)  XWithdrawY means to take water from surface water or 
groundwater.

(z)  XWithdrawalY means the taking of water from surface wa-
ter or groundwater, including the taking of surface water or 
groundwater for the purpose of bottling the water.

(zm)  XWithout adequate supplies of potable waterY means 
without a water supply that is economically and environmentally 
sustainable in the long term to meet reasonable demands for a 
water supply in the quantity and quality that complies with appli-
cable drinking water standards, is protective of public health, is 
available at a reasonable cost, and does not have adverse environ-
mental impacts greater than those likely to result from the pro-
posed new or increased interbasin transfer.

(2) DETERMINATIONS CONCERNING APPLICABILITY OF RE-
QUIREMENTS.  (a)  Use of surface water divide.  For the purposes 
of this section, the surface water divide is used to determine 
whether a withdrawal or transfer of surface water or groundwater 
is from the Great Lakes basin.

(b)  Transfers and withdrawals from more than one source.  
For the purposes of this section, the interbasin transfer or with-
drawal of water from more than one source within the Great 
Lakes basin to supply a single facility or public water supply sys-
tem is considered one interbasin transfer or withdrawal.

(c)  Water loss.  The department shall promulgate rules for de-
termining the amount of water loss from consumptive uses.

(d)  County boundaries.  For the purposes of sub. (1) (d), (t), 
and (tm), a county[s boundaries as of December 13, 2005, shall 
be used to determine whether a county lies partly within the 
Great Lakes basin.

(e)  Public trust doctrine.  Nothing in this section may be inter-
preted to change the application of the public trust doctrine under 
article IX, section 1, of the Wisconsin Constitution or to create 
any new public trust rights.

(f)  Water resources protection act.  1.  In this paragraph, Xhis-
toricY means made before June 11, 2008.

2.  The department may not change its historic interpretation 
or application of 42 USC 1962d-20 (d) to a public water supply 
for a community in this state until that provision is amended.  The 
department shall evaluate all applications under sub. (4) (b) using 
the requirements in sub. (4) and shall apply those requirements 
uniformly.

(3) STATEWIDE REGISTRATION AND REPORTING.  (a)  1.  Any 
person who, on June 1, 2011, has a water supply system with the 
capacity to make a withdrawal from the waters of the state aver-
aging 100,000 gallons per day or more in any 30-day period or is 
making any interbasin transfer shall register the withdrawal or in-
terbasin transfer with the department by the deadline specified by 
the department by rule.  A person may register a withdrawal or in-
terbasin transfer before June 1, 2011.

2.  Any person who, after June 1, 2011, proposes to begin a 
withdrawal from the waters of the state using a water supply sys-
tem that will have the capacity to withdraw an average of 100,000 
gallons per day or more in any 30-day period, to increase the ca-
pacity of a water supply system that existed on June 1, 2011, so 
that it will have the capacity to withdraw an average of 100,000 
gallons per day or more in any 30-day period, or to begin an inter-
basin transfer shall register the withdrawal or interbasin transfer 
with the department.
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(b)  A person to whom par. (a) applies shall register on a form 
prescribed by the department and provide all of the following 
information:

1.  The name and address of the registrant and the date of 
registration.

2.  The locations and sources of the withdrawal or interbasin 
transfer.

3.  The daily capacity of the withdrawal or interbasin transfer 
and the daily capacity to withdraw or transfer from each source.

4.  An estimate of the volume of the withdrawal or interbasin 
transfer in terms of gallons per day average in any 30-day period.

4m.  For a withdrawal from the Great Lakes basin that aver-
ages 100,000 gallons per day or more in any 30 day period, an es-
timate of the maximum hydraulic capacity of the most restrictive 
component in each water supply system used for the withdrawal.

5.  The uses made of the water.
6.  The places at which the water is used.
7.  The places at which any of the water is discharged.
8.  Whether the water use is continuous or intermittent.
9.  Whether the person holds a permit under s. 283.31.
10.  Other information required by the department by rule.

(c)  The department shall maintain a registry containing the 
information provided under par. (b).

(cm)  The department may consider domestic security con-
cerns when determining whether information regarding locations 
of withdrawals and interbasin transfers contained in the registry 
under par. (c) may be released to the public.

(e)  1.  Each person who makes a withdrawal from the waters 
of the state that averages 100,000 gallons per day or more in any 
30-day period or transfers from the Great Lakes basin any amount 
and who has registered the withdrawal or interbasin transfer un-
der par. (a) shall annually report to the department the monthly 
volumes of withdrawal, whether the person ever withdraws at 
least 1,000,000 gallons per day for 30 consecutive days, and, if 
applicable, the volumes of interbasin transfer and, subject to par. 
(em), water loss from consumptive use.

2.  In addition to the information required under subd. 1., the 
department may, by rule, create different reporting frequencies or 
require additional information from a person who registers a 
withdrawal, or interbasin transfer under par. (a) based upon the 
type or category of water use.

(em)  If a person to whom par. (e) 1. applies provides any of 
the water that the person withdraws to a public water supply sys-
tem, the person who operates the public water supply system, 
rather than the person who withdraws the water, shall annually 
report to the department the volume of water loss from the con-
sumptive use of the water provided to the public water supply 
system.

(f)  The department may require additional information under 
par. (b) 10. or (e) 2. only if the information is necessary to effec-
tuate this section.

(3e) DETERMINING INITIAL INTERBASIN TRANSFER 
AMOUNTS.  (a)  Before issuing an automatic approval under sub. 
(3m) (a) for an interbasin transfer to a person operating a public 
water supply system, the department shall determine the initial 
interbasin transfer amount for the interbasin transfer under par. 
(b).

(b)  The department shall determine the initial interbasin 
transfer amount for a public water supply system to be the amount 
of water necessary to provide water for public water supply pur-
poses in the area in at least part of which the public water supply 
system delivers water to customers before the compact[s effective 
date that is all of the following:

1.  Outside of the Great Lakes basin.

2.  Within a sewer service territory that provides for return of 
wastewater to the Great Lakes basin and that is specified in the 
sewer service area provisions of an areawide water quality man-
agement plan under s. 283.83 approved by the department before 
December 31, 2007.

(c)  The department shall use the population and related ser-
vice projections in the sewer service area provisions described in 
par. (b) 2. in making the determination under par. (b).

(d)  Before issuing an automatic approval under sub. (3m) (b) 
for an interbasin transfer to a person who does not operate a pub-
lic water supply system, the department shall determine the ini-
tial interbasin transfer amount for the interbasin transfer.  The de-
partment shall determine the interbasin transfer amount using the 
process and standards that it uses under sub. (4e) to determine an 
initial withdrawal amount.

(3m) AUTOMATIC APPROVAL FOR EXISTING INTERBASIN 
TRANSFERS.  (a)  Before the compact[s effective date, the depart-
ment shall automatically issue an approval for an interbasin trans-
fer that begins before the compact[s effective date, to a person 
who operates a public water supply system that receives water 
from the interbasin transfer and that delivers water to customers 
in an area that is outside of the Great Lakes basin and that is 
within a sewer service territory that provides for return of waste-
water to the Great Lakes basin as specified in the sewer service 
area provisions of an areawide water quality management plan 
under s. 283.83 approved by the department before December 31, 
2007.  The department may not issue an automatic approval un-
der this subsection before the interbasin transfer begins.  In the 
automatic approval, the department shall specify an interbasin 
transfer amount equal to the amount determined under sub. (3e) 
(b) and an interbasin transfer area that is the area described in 
sub. (3e) (b).

(b)  Before the compact[s effective date, the department shall 
automatically issue an approval for an interbasin transfer that be-
gins before June 11, 2008, and that is not for public water supply 
purposes to the person who makes the interbasin transfer.  In the 
automatic approval, the department shall specify an interbasin 
transfer amount equal to the amount determined under sub. (3e) 
(d).

(4) NEW OR INCREASED INTERBASIN TRANSFERS.  (a)  Prohi-
bition.  Beginning on June 11, 2008, all of the following apply:

1.  No person may begin an interbasin transfer, other than an 
interbasin transfer for which the department is required to issue 
an automatic permit under sub. (3m) (a), unless the interbasin 
transfer is covered by an approval under par. (c), (d), or (e).

2.  No person may increase an interbasin transfer over the in-
terbasin transfer amount in an approval issued under this subsec-
tion unless the department modifies the approval under par. (c), 
(d), or (e) to increase the interbasin transfer amount.

3.  No person may increase an interbasin transfer over the in-
terbasin transfer amount in an approval issued under sub. (3m) (a) 
or expand the interbasin transfer area beyond the area specified in 
an approval under sub. (3m) (a) unless the department modifies 
the approval under par. (c), (d), or (e) to increase the interbasin 
transfer amount or to expand the interbasin transfer area.

4.  No person may increase an interbasin transfer over the in-
terbasin transfer amount in an approval issued under sub. (3m) 
(b).

(b)  Application.  1.  A person who proposes to begin an inter-
basin transfer, increase the amount of an interbasin transfer, or ex-
pand the interbasin transfer area of an interbasin transfer covered 
by an approval issued under sub. (3m) (a) shall apply to the de-
partment for approval.

2.  A person may apply under subd. 1. for approval of a new, 
increased, or expanded interbasin transfer under par. (c) or (e) 
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only if the person operates a public water supply system that re-
ceives or would receive water from the new, increased, or ex-
panded interbasin transfer.

3.  Operators of 2 or more public water supply systems may 
submit a joint application under subd. 1. for a new, increased, or 
expanded interbasin transfer under par. (c) or (e).

4.  A person who applies under subd. 1. shall provide infor-
mation about the potential impacts of the interbasin transfer on 
the waters of the Great Lakes basin and water dependent natural 
resources and any other information required by the department 
by rule.

4m.  If a person who applies under subd. 1. will not directly 
withdraw the water proposed to be transferred, the person shall 
identify any entities that may withdraw the water and provide ev-
idence of support from each of those entities in the form of a let-
ter or resolution.

4p.  If the person who applies under subd. 1. will not directly 
return the water to the Great Lakes basin, the person shall iden-
tify any entities that may return the water and provide evidence of 
support from each of those entities in the form of a letter or 
resolution.

4s.  If the proposal for which a person applies under subd. 1. 
is subject to the exception standard under par. (f), the person shall 
provide documentation of how the physical, chemical, and bio-
logical integrity of the receiving water under par. (f) 3. will be 
protected and sustained as required under ss. 30.12, 281.15, and 
283.31, considering the state of the receiving water before the 
proposal is implemented and considering potential adverse im-
pacts due to changes in temperature and nutrient loadings.  If the 
receiving water is a surface water body that is tributary to one of 
the Great Lakes, the person shall include a description of the flow 
of the receiving water before the proposal is implemented, con-
sidering both low and high flow conditions.

5.  If the proposal for which a person applies under subd. 1. is 
subject to the exception standard under par. (f), the person shall 
provide an assessment of the individual impacts of the proposal 
for the purposes of par. (f) 5.  The person may also include a cu-
mulative impact assessment.

(bg)  Determinations.  1.  The department shall determine 
whether a proposal under par. (b) is subject to par. (c) or (e) as 
follows:

a.  If the proposal is to provide a public water supply within a 
single city, village, or town, the proposal is subject to par. (c) or 
(e) based on the boundaries of that city, village, or town.

b.  If the proposal is to provide a public water supply within 
more than one city, village, or town, any portion of the proposal 
that provides a public water supply within a straddling commu-
nity is subject to par. (c) and any portion of the proposal that pro-
vides a public water supply within a community described in par. 
(e) 1. (intro.) is subject to par. (e).

2.  For the purposes of applying the requirements in pars. (c), 
(e), and (f) to a proposal under par. (b), the department shall use, 
as appropriate, the planned service area of the public water sup-
ply system receiving water under the proposal.  The planned ser-
vice area is the service area of the system at the end of any plan-
ning period authorized by the department in the approved water 
supply service area plan under s. 281.348 that covers the public 
water supply system.

(c)  Straddling communities.  The department may approve a 
proposal under par. (b) to begin an interbasin transfer, increase an 
interbasin transfer, or expand an interbasin transfer area, to an 
area within a straddling community but outside the Great Lakes 
basin or outside the source watershed if the water transferred will 
be used solely for public water supply purposes in the straddling 
community and all of the following apply:

1.  An amount of water equal to the amount of water with-
drawn from the Great Lakes basin, less an allowance for con-
sumptive use, will be returned to the source watershed.

2.  No surface water or groundwater from outside the source 
watershed will be returned to the source watershed unless all of 
the following apply:

a.  The returned water will be from a water supply or waste-
water treatment system that combines water from inside and out-
side the Great Lakes basin.

b.  The returned water will be treated to meet applicable per-
mit requirements under s. 283.31 and to prevent the introduction 
of invasive species into the Great Lakes basin.

c.  The proposal maximizes the amount of water withdrawn 
from the Great Lakes basin that will be returned to the source wa-
tershed and minimizes the amount of water from outside the 
Great Lakes basin that will be returned to the source watershed.

2m.  The proposal is consistent with an approved water sup-
ply service area plan under s. 281.348 that covers the public water 
supply system.

3.  If the proposal would result from a new withdrawal or an 
increase in a withdrawal that would average 100,000 gallons or 
more per day in any 90-day period, the proposal meets the excep-
tion standard under par. (f).

(d)  Intrabasin transfer.  1.  The department may approve a 
proposal under par. (b) for a new intrabasin transfer or an increase 
in an intrabasin transfer to which par. (c) does not apply that 
would average less than 100,000 gallons per day in every 90-day 
period, if the proposal meets the applicable requirements under s. 
30.18, 281.34, or 281.41 or, if those sections do not apply, any re-
quirements specified by the department by rule and, if the water 
will be used for public water supply purposes, the proposal is 
consistent with an approved water supply service area plan under 
s. 281.348 that covers the public water supply system.

2.  The department may approve a proposal under par. (b) for 
a new intrabasin transfer or an increase in or expansion of an in-
trabasin transfer to which par. (c) does not apply that would aver-
age more than 100,000 gallons per day in any 90-day period with 
a new water loss or an increase in water loss that would average 
less than 5,000,000 gallons per day in every 90-day period, if all 
of the following apply:

a.  The proposal meets the exception standard under par. (f), 
except that the water may be returned to a watershed within the 
Great Lakes basin other than the source watershed and par. (f) 
3m. does not apply.

b.  The applicant demonstrates that there is no feasible, cost-
effective, and environmentally sound water supply alternative 
within the watershed to which the water will be transferred, in-
cluding conservation of existing water supplies as determined un-
der par. (g).

c.  If the water will be used for public water supply purposes, 
the proposal is consistent with an approved water supply service 
area plan under s. 281.348 that covers the public water supply 
system.

3.  The department may approve a proposal under par. (b) for 
a new intrabasin transfer or an increase in an intrabasin transfer to 
which par. (c) does not apply with a new water loss or an increase 
in water loss that would average 5,000,000 gallons per day or 
more in any 90-day period, if all of the following apply:

a.  The proposal meets the exception standard under par. (f).
b.  The applicant demonstrates that there is no feasible, cost-

effective, and environmentally sound water supply alternative 
within the watershed to which the water will be transferred, in-
cluding conservation of existing water supplies as determined un-
der par. (g).
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c.  If the water will be used for public water supply purposes, 
the proposal is consistent with an approved water supply service 
area plan under s. 281.348 that covers the public water supply 
system.

(e)  Straddling counties.  1.  The department may approve a 
proposal under par. (b) for a new interbasin transfer or an increase 
in an interbasin transfer if the water transferred will be used 
solely for public water supply purposes in a community within a 
straddling county or, if a community is partly within a straddling 
county and partly within a county that lies entirely outside the 
Great Lakes basin, the water transferred will be used solely for 
public water supply purposes in the portion of the community 
that is within the straddling county and all of the following apply:

a.  The community is without adequate supplies of potable 
water.

b.  The proposal meets the exception standard under par. (f).
c.  The proposal maximizes the amount of water withdrawn 

from the Great Lakes basin that will be returned to the source wa-
tershed and minimizes the amount of water from outside the 
Great Lakes basin that will be returned to the source watershed.

d.  There is no reasonable water supply alternative within the 
watershed in which the community is located, including conser-
vation of existing water supplies as determined under par. (g).

e.  The proposal will not endanger the integrity of the Great 
Lakes basin ecosystem based upon a determination that the pro-
posal will have no significant adverse impact on the Great Lakes 
basin ecosystem.

em.  The proposal is consistent with an approved water sup-
ply service area plan under s. 281.348 that covers the public water 
supply system.

2.  In determining whether to approve a proposal under this 
paragraph, the department shall give substantive consideration to 
whether the applicant provides sufficient scientifically based evi-
dence that the existing water supply is derived from groundwater 
that is hydrologically interconnected to waters of the Great Lakes 
basin.  The department may not use a lack of hydrological con-
nection to the waters of the Great Lakes basin as a reason to dis-
approve a proposal.

(f)  Exception standard.  A proposal to which par. (fm) does 
not apply meets the exception standard if subds. 1. to 7. apply to 
the proposal.  A proposal to which par. (fm) applies meets the ex-
ception standard if the department considers, under par. (fm), 
whether:

1.  The need for the proposed interbasin transfer cannot rea-
sonably be avoided through the efficient use and conservation of 
existing water supplies as determined under par. (g).

2.  The interbasin transfer is limited to quantities that are rea-
sonable for the purposes for which the interbasin transfer is 
proposed.

3.  An amount of water equal to the amount of water with-
drawn from the Great Lakes basin will be returned to the source 
watershed, less an allowance for consumptive use.

3m.  The place at which the water is returned to the source 
watershed is as close as practicable to the place at which the water 
is withdrawn, unless the applicant demonstrates that returning the 
water at that place is one of the following:

a.  Not cost-effective.
b.  Not environmentally sound.
c.  Not in the interest of public health.
4.  No water from outside the Great Lakes basin will be re-

turned to the source watershed unless all of the following apply:
a.  The returned water is from a water supply or wastewater 

treatment system that combines water from inside and outside the 
Great Lakes basin.

b.  The returned water will be treated to meet applicable per-
mit requirements under s. 283.31 and to prevent the introduction 
of invasive species into the Great Lakes basin and the department 
has approved the permit under s. 283.31.

c.  If the water is returned through a structure on the bed of a 
navigable water, the structure is designed and will be operated to 
meet the applicable permit requirements under s. 30.12 and the 
department has approved the permit under s. 30.12.

4m.  If water will be returned to the source watershed through 
a stream tributary to one of the Great Lakes, the physical, chemi-
cal, and biological integrity of the receiving water under subd. 3. 
will be protected and sustained as required under ss. 30.12, 
281.15, and 283.31, considering the state of the receiving water 
before the proposal is implemented and considering both low and 
high flow conditions and potential adverse impacts due to 
changes in temperature and nutrient loadings.

5.  The interbasin transfer will result in no significant adverse 
individual impacts or cumulative impacts to the quantity or qual-
ity of the waters of the Great Lakes basin or to water dependent 
natural resources, including cumulative impacts that might result 
due to the proposed interbasin transfer, based upon a determina-
tion that the proposed interbasin transfer will not have any signif-
icant adverse impacts on the sustainable management of the wa-
ters of the Great Lakes basin.

6.  The applicant commits to implementing the applicable 
water conservation measures under sub. (8) (d) that are environ-
mentally sound and economically feasible for the applicant.

7.  The interbasin transfer will be in compliance with all ap-
plicable local, state, and federal laws and interstate and interna-
tional agreements, including the Boundary Waters Treaty of 
1909.

(fm)  Approval of certain applications.  The department shall 
determine whether to grant an approval under par. (c) or (e) of an 
application under par. (b) 1. through the water supply service area 
planning process under s. 281.348, considering the items in par. 
(f) 1. to 7. as factors in the cost-effectiveness analysis under s. 
281.348 (3) (d) 1.

(g)  Conservation and efficient use of existing water supplies.  
The department shall promulgate rules specifying the require-
ments for an applicant for a new, increased, or expanded inter-
basin transfer subject to par. (f) to demonstrate the efficient use 
and conservation of existing water supplies for the purposes of 
pars. (d) 2. b. and 3. b., (e) 1. d., and (f) 1., including requiring the 
applicant to document the water conservation planning and anal-
ysis used to identify the water conservation and efficiency mea-
sures that the applicant determined were feasible.

(i)  Interbasin transfer amount.  In an approval issued under 
this subsection or a modification granted under this subsection to 
increase the amount of an interbasin transfer, the department 
shall specify an interbasin transfer amount equal to the quantity 
of water that is reasonable for the purposes for which the inter-
basin transfer is proposed.

(4e) DETERMINING INITIAL WITHDRAWAL AMOUNTS FOR 
WITHDRAWALS FROM THE GREAT LAKES BASIN.  (a)  Before issu-
ing automatic notice of coverage under a general permit under 
sub. (4s) or an automatic individual permit under sub. (5) (c) for 
a withdrawal from the Great Lakes basin for which the depart-
ment is required to issue automatic notice of coverage under a 
general permit or an automatic individual permit, the department 
shall determine the initial withdrawal amount for the withdrawal 
under this subsection.

(b)  1.  Except as provided in subds. 2. and 3e. and par. (f), the 
department shall estimate the initial withdrawal amount for a 
withdrawal based on the maximum hydraulic capacity of the 
most restrictive component in the water supply system used for 
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the withdrawal as of the date that the department makes the esti-
mate, based on information available to the department.

2.  Except as provided in subd. 3e., if the department has is-
sued an approval under s. 30.12, 30.18, 281.34, or 281.41, or s. 
281.17, 2001 stats., that is required for a withdrawal and the ap-
proval contains a limit on the amount of water that may be with-
drawn, the department shall provide an estimate of the initial 
withdrawal amount equal to the limit in the approval.

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility, the department shall determine the 
amount under subd. 1. for each of the water supply systems to 
which subd. 2. does not apply and shall determine the amount un-
der subd. 2. for each of the water supply systems to which subd. 2. 
applies and shall provide an estimate of the initial withdrawal 
amount that is equal to the sum of the amounts determined for 
each of the water supply systems.

(c)  The department shall provide the estimate under par. (b) 
for a withdrawal to the person making the withdrawal.

(d)  After receiving an estimate under par. (c), a person making 
a withdrawal may provide the department with information relat-
ing to any of the following:

1.  The components of the water supply system used for the 
withdrawal.

2.  Seasonal variations in the amount of water supplied by the 
water supply system.

3.  Plans for expanding the capacity of the water supply sys-
tem submitted to the department no later than 2 years after June 
11, 2008.

4.  Amounts withdrawn during the 5 years before the year in 
which the person submits the information.

5.  Successful water conservation efforts by persons using the 
water that is withdrawn.

6.  Water loss from consumptive uses of similar types of users 
compared to the water loss from consumptive use of persons us-
ing the water that is withdrawn.

7.  Other relevant information.
(e)  Except as provided in par. (f), the department shall deter-

mine the initial withdrawal amount for a withdrawal based on the 
estimate under par. (b) and the department[s evaluation of any in-
formation provided under par. (d).  The department may not con-
sider information provided by any other person.

(f)  For a public water supply system that, on June 11, 2008, 
has approval under s. 281.41 to provide water from the Great 
Lakes basin for public water supply purposes outside of the Great 
Lakes basin and approval under s. 283.31 to return the associated 
wastewater to the Great Lakes basin, the department shall deter-
mine the initial withdrawal amount to be the amount of water 
necessary to provide water for public water supply purposes in 
the service territory specified in the sewer service area provisions 
of the areawide water quality management plan under s. 283.83 
approved by the department before December 31, 2007, based on 
the population and related service projections in those provisions.

(g)  The department[s determination of an initial withdrawal 
amount under par. (e) or (f) is not subject to administrative review 
under ch. 227 except at the request of the person making the 
withdrawal.

(h)  If 2 or more public water supply systems merge after the 
department determines their initial withdrawal amounts under 
par. (e) and before the department issues the initial individual 
permits under sub. (5) (c) for the systems, the initial withdrawal 
amount for the new system is the sum of the amounts determined 
under par. (e) for the individual systems.

(4m) WATER USE PERMITS REQUIRED IN THE GREAT LAKES 
BASIN.  Beginning on June 1, 2015, except as provided in sub. 

(4s) (bm), a person may not make a withdrawal from the Great 
Lakes basin that averages 100,000 gallons per day or more in any 
30-day period unless the withdrawal is covered under a general 
permit under sub. (4s) or an individual permit under sub. (5).

(4s) GENERAL WATER USE PERMITS FOR GREAT LAKES 
BASIN.  (a)  Department to issue.  The department shall issue one 
or more general permits to cover withdrawals from the Great 
Lakes basin that average 100,000 gallons per day or more in any 
30-day period but that do not equal at least 1,000,000 gallons per 
day for any 30 consecutive days.  The department shall include all 
of the following in a general permit:

1.  Reference to the database of withdrawal amounts under 
par. (i).

2.  Requirements for estimating the amount withdrawn, mon-
itoring the withdrawal, if necessary, and reporting the results of 
the estimating and monitoring, as provided in rules promulgated 
by the department.

3.  Requirements for water conservation, as provided in rules 
promulgated by the department under sub. (8) (d).

(am)  Term of general permit.  The term of a general permit is-
sued under par. (a) is 25 years.

(b)  General requirement.  Beginning on the date under sub. 
(4m), a person who does not hold an individual permit under sub. 
(5) may not make a withdrawal that averages 100,000 gallons per 
day or more in any 30-day period, but that does not equal at least 
1,000,000 gallons per day for any 30 consecutive days, unless the 
withdrawal is covered under a general permit, except as provided 
in par. (bm).  A person to whom the department has issued a no-
tice of coverage under a general permit shall comply with the 
general permit.

(bm)  Waiver.  The department may waive the requirement to 
obtain coverage under a general permit for a person making a 
withdrawal that is covered by a permit under s. 30.18 (2) (a).

(c)  Automatic notice of coverage for existing withdrawals.  
The department shall automatically issue a notice of coverage un-
der a general permit to a person who makes a withdrawal from 
the Great Lakes basin and who reports under sub. (3) (e) before 
the date under sub. (4m), if the withdrawal averages 100,000 gal-
lons per day or more in any 30-day period but does not equal at 
least 1,000,000 gallons per day for any 30 consecutive days.  If 
necessary, the department may request additional information be-
fore issuing a notice under this paragraph.  The department shall 
issue a notice under this paragraph no later than the date under 
sub. (4m).  The department may promulgate a rule under which 
the department issues automatic notices of coverage under a gen-
eral permit on a staggered schedule before the date under sub. 
(4m).  In the notice provided under this paragraph for a with-
drawal, the department shall specify a withdrawal amount equal 
to the initial withdrawal amount determined under sub. (4e) for 
the withdrawal.

(d)  Coverage under general permit for new or increased with-
drawals.  1.  A person who proposes to begin a withdrawal from 
the Great Lakes basin that will average 100,000 gallons per day or 
more in any 30-day period, or to increase an existing withdrawal 
so that it will average 100,000 gallons per day or more in any 30-
day period, after June 1, 2011, and to whom the department is not 
required to issue automatic notice of coverage under a general 
permit under par. (c), but who does not propose to withdraw at 
least 1,000,000 gallons per day for any 30 consecutive days, shall 
apply to the department for coverage under a general permit.  In 
the application, the person shall provide the information required 
by the department by rule.

2.  After receiving an application under subd. 1., the depart-
ment shall, within the time limit established by the department by 
rule, determine whether the withdrawal qualifies for coverage un-
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der a general permit or notify the applicant of any additional in-
formation needed to determine whether the withdrawal qualifies 
for coverage under a general permit.

3.  Except as provided in subd. 3m., if the department deter-
mines that a withdrawal qualifies for coverage under a general 
permit and the department has issued any approvals that are re-
quired for the withdrawal under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., the department shall issue a no-
tice of coverage.  In the notice, the department shall specify a 
withdrawal amount that is, except as provided in subd. 3e., equal 
to the smallest of the following amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component that the person proposes to use 
in the water supply system.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility, the department shall determine the 
smallest amounts under subd. 3. a. or b. for each of the water sup-
ply systems and shall specify a withdrawal amount that is equal to 
the sum of the amounts determined for each of the water supply 
systems.

3m.  a.  The department may not approve an application un-
der subd. 1. for a withdrawal for the purpose of providing water to 
a public water supply system that is covered by an approved water 
supply service area plan under s. 281.348, unless the withdrawal 
is consistent with the water supply service area plan.

b.  If the department approves an application under subd. 1. 
for a withdrawal for the purpose of providing water to a public 
water supply system that is covered by an approved water supply 
service area plan under s. 281.348, the department shall issue a 
notice of coverage.  In the notice of coverage the department shall 
specify a withdrawal amount that is equal to the withdrawal 
amount in the water supply service area plan.

4.  If the department determines that a withdrawal does not 
qualify for coverage under a general permit, the department shall 
notify the applicant in writing of the reason for that 
determination.

(dm)  Requiring individual permit.  The department may re-
quire a person who is making or proposes to make a withdrawal 
that averages 100,000 gallons per day or more in any 30-day pe-
riod, but that does not equal at least 1,000,000 gallons per day for 
any 30 consecutive days, to obtain an individual permit under 
sub. (5) if the withdrawal is located in a groundwater protection 
area, as defined in s. 281.34 (1) (am), or a groundwater manage-
ment area designated under s. 281.34 (9).

(e)  Increase in withdrawal amount.  1.  Before the compact[s 
effective date, if a person making a withdrawal that is covered un-
der a general permit proposes to increase the amount of the with-
drawal over the withdrawal amount specified in the database un-
der par. (i) for the withdrawal, but does not propose to withdraw 
at least 1,000,000 gallons per day for any 30 consecutive days, the 
person shall apply to the department for a modification of the 
withdrawal amount.

3.  Except as provided in subd. 3m., if the department has is-
sued any approvals that are required for modifying the with-
drawal under s. 30.12, 30.18, 281.34, or 281.41 or s. 281.17, 2001 
stats., the department shall modify the withdrawal amount to an 

amount that is, except as provided in subd. 3e., equal to the small-
est of the following amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component that the person proposes to use 
in the water supply system.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility, the department shall determine the 
smallest amount under subd. 3. a. or b. for each of the water sup-
ply systems and shall specify a withdrawal amount that is equal to 
the sum of the amounts determined for each of the water supply 
systems.

3m.  a.  The department may not approve an application un-
der subd. 1. for a withdrawal for the purpose of providing water to 
a public water supply system that is covered by an approved water 
supply service area plan under s. 281.348, unless the withdrawal 
is consistent with the water supply service area plan.

b.  If the department approves an application under subd. 1. 
for a withdrawal for the purpose of providing water to a public 
water supply system that is covered by an approved water supply 
service area plan under s. 281.348, the department shall modify 
the withdrawal amount to an amount equal to the withdrawal 
amount in the water supply service area plan.

(f)  Term of coverage.  Coverage under a general permit ends 
on the date that the term of the general permit under par. (am) 
ends.

(g)  Redetermination.  A person to whom the department has 
issued a notice of coverage under a general permit shall apply to 
the department for redetermination of coverage under a new gen-
eral permit at least 180 days before the end of the term of the cur-
rent general permit if the person intends to continue to withdraw 
from the Great Lakes basin an average of 100,000 gallons per day 
or more in any 30-day period but does not intend to withdraw at 
least 1,000,000 gallons per day for any 30 consecutive days.  If 
the person is in substantial compliance with the current general 
permit and the withdrawal qualifies for coverage under the new 
general permit, the department shall issue a notice of coverage 
under the new general permit.

(h)  Suspension and revocation.  After an opportunity for a 
hearing, the department may suspend or revoke coverage under a 
general permit issued under this subsection for cause, including 
obtaining coverage under the permit by misrepresentation or fail-
ure to disclose material facts or substantially violating the terms 
of the permit.

(i)  Database.  The department shall maintain a database of 
the withdrawal amounts for all withdrawals that are covered un-
der general permits under this subsection.

(5) INDIVIDUAL WATER USE PERMITS FOR GREAT LAKES 
BASIN.  (a)  Requirement.  Beginning on the date under sub. (4m), 
a person may not make a withdrawal from the Great Lakes basin 
that equals at least 1,000,000 gallons per day for any 30 consecu-
tive days unless the withdrawal is covered by an individual per-
mit.  A person to whom the department has issued an individual 
permit shall comply with the individual permit.

(b)  Content of individual permits.  The department shall in-
clude all of the following in an individual permit:

1.  A withdrawal amount as determined under par. (d) 3., 3e., 
or 3m. or (e) 3., 3e., or 3m. or sub. (4e).
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3.  Requirements for estimating the amount withdrawn, mon-
itoring the withdrawal, if necessary, and reporting the results of 
the estimating and monitoring, as provided in rules promulgated 
by the department.

4.  Requirements for water conservation, as provided in rules 
promulgated by the department under sub. (8) (d).

5.  Limits on the location and dates or seasons of the with-
drawal and on the allowable uses of the water, as provided in rules 
promulgated by the department.

6.  Conditions on any interbasin transfer under sub. (4) made 
by the person making the withdrawal.

6m.  If s. 281.35 (4) applies to the withdrawal, the matters un-
der s. 281.35 (6) (a).

(c)  Automatic issuance of individual permits for existing with-
drawals.  The department shall automatically issue an individual 
permit to a person who makes a withdrawal from the Great Lakes 
basin and who reports under sub. (3) (e) before the date under 
sub. (4m), if the withdrawal equals at least 1,000,000 gallons per 
day for any 30 consecutive days.  If necessary, the department 
may request additional information before issuing a permit under 
this paragraph.  The department shall issue a permit under this 
paragraph no later than the date under sub. (4m).  In the permit, 
the department shall specify a withdrawal amount equal to the 
initial withdrawal amount determined under sub. (4e) for the 
withdrawal.  The department may promulgate a rule under which 
the department issues automatic individual permits on a stag-
gered schedule before the date under sub. (4m).

(d)  Individual permit for new or increased unpermitted with-
drawals.  1.  A person who proposes to begin a withdrawal from 
the Great Lakes basin that will equal at least 1,000,000 gallons 
per day for any 30 consecutive days or to modify an existing with-
drawal so that it will equal at least 1,000,000 gallons per day for 
any 30 consecutive days, after June 1, 2011, and to whom the de-
partment is not required to issue an automatic individual permit 
under par. (c), shall apply to the department for an individual per-
mit.  In the application, the person shall provide the information 
required by the department by rule.

2.  After receiving an application under subd. 1., the depart-
ment shall, within the time limit established by the department by 
rule, determine whether to approve the application or notify the 
applicant of any additional information needed to determine 
whether to approve the application.

3.  Except as provided in subd. 3m., if the department ap-
proves an application under subd. 1. and the department has is-
sued any approvals that are required for the withdrawal under s. 
30.12, 30.18, 281.34, or 281.41 or s. 281.17, 2001 stats., the de-
partment shall issue an individual permit.  In the permit, the de-
partment shall specify a withdrawal amount that is, except as pro-
vided in subd. 3e., equal to the smallest of the following amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component that the person proposes to use 
in the water supply system.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility, the department shall determine the 
smaller of the amounts under subd. 3. a. or b. for each of the water 
supply systems and shall specify a withdrawal amount that is 

equal to the sum of the amounts determined for each of the water 
supply systems.

3m.  a.  The department may not approve an application un-
der subd. 1. for a withdrawal for the purpose of providing water to 
a public water supply system that is covered by an approved water 
supply service area plan under s. 281.348, unless the withdrawal 
is consistent with the water supply service area plan.

b.  If the department approves an application under subd. 1. 
for a withdrawal for the purpose of providing water to a public 
water supply system that is covered by an approved water supply 
service area plan under s. 281.348, the department shall issue an 
individual permit.  In the permit, the department shall specify a 
withdrawal amount that is equal to the withdrawal amount in the 
water supply service area plan.

4.  If the department disapproves an application under subd. 
1., the department shall notify the applicant in writing of the rea-
son for the disapproval.

(e)  Increase in withdrawal amount.  1.  Before the compact[s 
effective date, if a person making a withdrawal that is covered un-
der an individual permit proposes to increase the amount of the 
withdrawal over the withdrawal amount specified in the permit, 
the person shall apply to the department for a modification of the 
permit to increase the withdrawal amount.

3.  Except as provided in subd. 3m., if the department has is-
sued any approvals that are required for modifying the with-
drawal under s. 30.12, 30.18, 281.34, or 281.41 or s. 281.17, 2001 
stats., the department shall modify the withdrawal amount to an 
amount that is, except as provided in subd. 3e., equal to the small-
est of the following amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component that the person proposes to use 
in the water supply system.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility, the department shall determine the 
smallest amount under subd. 3. a. or b. for each of the water sup-
ply systems and shall specify a withdrawal amount that is equal to 
the sum of the amounts determined for each of the water supply 
systems.

3m.  a.  The department may not approve an application un-
der subd. 1. for a withdrawal for the purpose of providing water to 
a public water supply system that is covered by an approved water 
supply service area plan under s. 281.348, unless the withdrawal 
is consistent with the water supply service area plan.

b.  If the department approves an application under subd. 1. 
for a withdrawal for the purpose of providing water to a public 
water supply system that is covered by an approved water supply 
service area plan under s. 281.348, the department shall modify 
the withdrawal amount to an amount equal to the withdrawal 
amount in the water supply service area plan.

(f)  Term of coverage.  The term of an individual permit is 10 
years.

(g)  Reissuance.  A person to whom the department has issued 
an individual permit under this subsection shall apply to the de-
partment for reissuance of the individual permit at least 180 days 
before the end of the term of the permit if the person intends to 
continue to withdraw from the Great Lakes basin at least 
1,000,000 gallons per day for any 30 consecutive days.  If the de-
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partment determines that the person is in substantial compliance 
with the individual permit and that the withdrawal continues to 
qualify for an individual permit, the department shall reissue the 
permit.

(h)  Suspension and revocation.  After an opportunity for a 
hearing, the department may suspend or revoke a permit issued 
under this subsection for cause, including obtaining the permit by 
misrepresentation or failure to disclose material facts or substan-
tially violating the terms of the permit.

(i)  Transfer of control.  A permit is not transferable to any per-
son except after notice to the department.  A person who pro-
poses to assume control over a permitted withdrawal shall file 
with the department a permit application and a statement of ac-
ceptance of the permit.  The department may require modifica-
tion or revocation and reissuance of the permit to change the 
name of the permittee.

(5m) INTERIM APPROVAL.  If a person making a withdrawal 
that averages 100,000 gallons per day or more in any 30-day pe-
riod registers the withdrawal under sub. (3) (a) 1. and reports as 
required under sub. (3) (e) and the department does not automati-
cally issue a notice of coverage under sub. (4s) (c) or an individ-
ual permit under sub. (5) (c) for the withdrawal before the com-
pact[s effective date, the registration of the withdrawal constitutes 
an approval for the purposes of s. 281.343 (4t) (b) 1.  The with-
drawal amount is the total amount reported under sub. (3) (b) 
4m., except that if there is a limit in an approval under s. 30.12, 
30.18, 281.34, or 281.41 or s. 281.17, 2001 stats., on the amount 
of water that may be withdrawn by any water supply system used 
for the withdrawal and that limit is less than the amount reported 
under sub. (3) (b) 4m. for that water supply system, the with-
drawal amount is the total amount reported under sub. (3) (b) 4m. 
reduced by the difference between the reported amount for that 
water supply system and the limit in the approval.

(7) EXEMPTIONS.  Subsections (3) to (5) do not apply to with-
drawals or interbasin transfers for any of the following purposes:

(a)  To supply vehicles, including vessels and aircraft, for the 
needs of the persons or animals being transported or for ballast or 
other needs related to the operation of the vehicles.

(b)  To use in a noncommercial project that lasts no more than 
3 months for fire fighting, humanitarian, or emergency response 
purposes.

(7m) EMERGENCY ORDER.  The department may, without a 
prior hearing, order a person to whom the department has issued 
an individual permit or notice of coverage under a general permit 
under this section to immediately stop a withdrawal if the depart-
ment determines that there is a danger of imminent harm to the 
public health, safety, or welfare, to the environment, or to the wa-
ter resources or related land resources of this state.  The order 
shall specify the date on which the withdrawal must be stopped 
and the date, if any, on which it may be resumed.  The order shall 
notify the person that the person may request a contested case 
hearing under ch. 227.  The hearing shall be held as soon as prac-
ticable after receipt of a request for a hearing.  An emergency or-
der remains in effect pending the result of the hearing.

(8) STATEWIDE WATER CONSERVATION AND EFFICIENCY.  (a)  
Goals and objectives.  The department shall specify water con-
servation and efficiency goals and objectives for the waters of the 
state.  The department shall specify goals and objectives for the 
waters of the Great Lakes basin that are consistent with the goals 
under s. 281.343 (4b) (a) and the objectives identified by the re-
gional body under Article 304 (1) of the Great Lakes — St. 
Lawrence River Basin Sustainable Water Resources Agreement.  
In specifying these goals and objectives, the department shall 
consult with the department of safety and professional services 
and the public service commission.

(b)  Statewide program.  In cooperation with the department 
of safety and professional services and the public service com-
mission, the department shall develop and implement a statewide 
water conservation and efficiency program that includes all of the 
following:

1.  Promotion of environmentally sound and economically 
feasible water conservation measures through a voluntary 
statewide program.

1m.  Mandatory and voluntary conservation and efficiency 
measures for the waters of the Great Lakes basin that are neces-
sary to implement subs. (4), (4s), and (5) and s. 281.348.

2.  Water conservation and efficiency measures that the pub-
lic service commission requires or authorizes a water utility to 
implement under ch. 196.

3.  Water conservation and efficiency measures that the de-
partment of safety and professional services requires or autho-
rizes to be implemented under chs. 101 and 145.

(d)  Water conservation and efficiency measures.  The depart-
ment shall promulgate rules specifying water conservation and 
efficiency measures for the purposes of implementing par. (b).  In 
the rules, the department may not require retrofitting of existing 
fixtures, appliances, or equipment.  In specifying the measures, 
the department shall consider the results of any pilot water con-
servation program conducted by the department in cooperation 
with the regional body.

(9) PUBLIC PARTICIPATION.  (b)  Public notice.  1.  The de-
partment shall, by rule, create procedures for circulating to inter-
ested and potentially interested members of the public notices of 
each complete application that the department receives under 
sub. (4).  The department shall include, in the rule, at least the fol-
lowing procedures:

a.  Publication of the notice as a class 1 notice under ch. 985.
b.  Mailing of the notice to any person, group, local govern-

mental unit, or state agency upon request.
2.  The department shall establish the form and content of a 

public notice by rule.  The department shall include in every pub-
lic notice concerning an application under sub. (4) at least the fol-
lowing information:

a.  The name and address of each applicant.
b.  A brief description of the proposal for which the applica-

tion is made under sub. (4), including the amount of the proposed 
interbasin transfer.

c.  A brief description of the procedures for the formulation 
of final determinations on applications, including the 30-day 
comment period required under par. (c).

(c)  Public comment.  The department shall receive public 
comments on a proposal for which it receives an application un-
der sub. (4) for a 30-day period beginning when the department 
gives notice under par. (b) 1.  The department shall retain all writ-
ten comments submitted during the comment period and shall 
consider the comments in making its decisions on the 
application.

(d)  Public hearing.  1.  The department shall provide an op-
portunity for any interested person or group of persons, any af-
fected local governmental unit, or any state agency to request a 
public hearing with respect to a proposal for which the depart-
ment receives an application under sub. (4).  A request for a pub-
lic hearing shall be filed with the department within 30 days after 
the department gives notice under par. (b).  The party filing a re-
quest for a public hearing shall indicate the interest of the party 
and the reasons why a hearing is warranted.  The department 
shall hold a public hearing on a proposal for which the depart-
ment receives an application under sub. (4) if the department de-
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termines that there is a significant public interest in holding a 
hearing.

2.  The department shall promulgate, by rule, procedures for 
the conduct of public hearings held under this paragraph.  A hear-
ing held under this paragraph is not a contested case hearing un-
der ch. 227.

3.  The department shall circulate public notice of any hear-
ing held under this paragraph in the manner provided under par. 
(b) 1.

(e)  Public access to information.  Any record or other infor-
mation provided to or obtained by the department regarding a 
proposal for which an application under sub. (4) is received is a 
public record as provided in subch. II of ch. 19.  The department 
shall make available to and provide facilities for the public to in-
spect and copy any records or other information provided to or 
obtained by the department regarding a proposal for which an ap-
plication for a new or increased interbasin transfer under sub. (4) 
is received, except that any record or other information provided 
to the department may be treated as confidential upon a showing 
to the secretary that the record or information is entitled to pro-
tection as a trade secret, as defined in s. 134.90 (1) (c), or upon a 
determination by the department that domestic security concerns 
warrant confidential treatment.  Nothing in this subsection pre-
vents the use of any confidential records or information obtained 
by the department in the administration of this section in compil-
ing or publishing general analyses or summaries, if the analyses 
or summaries do not identify a specific owner or operator.

(11) WATER USE REPORT.  Beginning no later than 8 years af-
ter June 11, 2008, and every 5 years thereafter, the department, 
using water use data reported under this section, shall publish a 
water use report to summarize water usage, identify related 
trends, identify areas of future water usage concerns, and recom-
mend future actions to promote sustainable water use.  The de-
partment shall also include in the report water resource informa-
tion derived from reporting and data accumulation requirements 
under other water regulatory laws.

(13m) EXCEEDANCES.  It is not a violation of this section to 
withdraw an amount of water that exceeds the withdrawal amount 
specified in a permit issued under sub. (5) or in the database un-
der sub. (4s) (i).

(14) PENALTIES.  (a)  Any person who violates this section or 
any rule promulgated or approval issued under this section shall 
forfeit not less than $10 nor more than $10,000 for each violation.  
Each day of continued violation is a separate offense.

(c)  In addition to the penalties under par. (a), the court may or-
der the defendant to abate any nuisance, restore a natural re-
source, or take, or refrain from taking, any other action as neces-
sary to eliminate or minimize any environmental damage caused 
by the violation.

(15) SUNSET.  This section does not apply after the compact[s 
effective date.

History:  2007 a. 227; 2009 a. 180; 2011 a. 32; 2015 a. 177.

281.346 Water conservation, reporting, and supply 
regulation; after the compact takes effect.  (1) DEFINI-
TIONS.  In this section:

(d)  XCommunity within a straddling countyY means any city, 
village, or town that is not a straddling community and that is lo-
cated outside the Great Lakes basin but wholly within a county 
that lies partly within the Great Lakes basin.

(dm)  XCompactY means the Great Lakes — St. Lawrence 
River Basin Water Resources Compact under s. 281.343.

(dr)  XCompact[s effective dateY means the effective date of the 
compact under s. 281.343 (9) (d).

(e)  XConsumptive useY means a use of water that results in the 

loss of or failure to return some or all of the water to the basin 
from which the water is withdrawn due to evaporation, incorpora-
tion into products, or other processes.

(g)  XCumulative impactsY means the impacts on the Great 
Lakes basin ecosystem that result from incremental effects of all 
aspects of a withdrawal, diversion, or consumptive use in addition 
to other past, present, and reasonably foreseeable future with-
drawals, diversions, and consumptive uses regardless of who un-
dertakes the other withdrawals, diversions, and consumptive 
uses, including individually minor but collectively significant 
withdrawals, diversions, and consumptive uses taking place over 
a period of time.

(h)  XDiversionY means a transfer of water from the Great 
Lakes basin into a watershed outside the Great Lakes basin, or 
from the watershed of one of the Great Lakes into that of another, 
by any means of transfer, including a pipeline, canal, tunnel, 
aqueduct, channel, modification of the direction of a water 
course, tanker ship, tanker truck, or rail tanker except that Xdiver-
sionY does not include any of the following:

1.  The transfer of a product produced in the Great Lakes 
basin or in the watershed of one of the Great Lakes, using waters 
of the Great Lakes basin, out of the Great Lakes basin or out of 
that watershed.

2.  The transmission of water within a line that extends out-
side the Great Lakes basin as it conveys water from one point to 
another within the Great Lakes basin if no water is used outside 
the Great Lakes basin.

3.  The transfer of bottled water from the Great Lakes basin in 
containers of 5.7 gallons or less.

(hm)  XDivertY means to transfer water from the Great Lakes 
basin into a watershed outside the Great Lakes basin, or from the 
watershed of one of the Great Lakes into that of another, by any 
means of transfer, including a pipeline, canal, tunnel, aqueduct, 
channel, modification of the direction of a water course, tanker 
ship, tanker truck, or rail tanker except that XdivertY does not in-
clude any of the following:

1.  To transfer a product produced in the Great Lakes basin or 
in the watershed of one of the Great Lakes, using waters of the 
Great Lakes basin, out of the Great Lakes basin or out of that 
watershed.

2.  To transmit water within a line that extends outside the 
Great Lakes basin as it conveys water from one point to another 
within the Great Lakes basin if no water is used outside the Great 
Lakes basin.

3.  To transfer bottled water from the Great Lakes basin in 
containers of 5.7 gallons or less.

(i)  XEnvironmentally sound and economically feasible water 
conservation measuresY means those measures, methods, or tech-
nologies for efficient water use and for reducing water loss and 
waste or for reducing the amount of a withdrawal, consumptive 
use, or diversion that are, taking into account environmental im-
pact, the age and nature of equipment and facilities involved, the 
processes employed, the energy impacts, and other appropriate 
factors, all of the following:

1.  Environmentally sound.
2.  Reflective of best practices applicable to the water use 

sector.
3.  Technically feasible and available.
4.  Economically feasible and cost-effective based on an anal-

ysis that considers direct and avoided economic and environmen-
tal costs.

(j)  XFacilityY means an operating plant or establishment pro-
viding electricity to the public or carrying on any manufacturing 
activity, trade, or business on one site, including similar plants or 

2023-24 Wisconsin Statutes updated through 2025 Wis. Act 7 and through all Supreme Court and Controlled Substances 
Board Orders filed before and in effect on June 25, 2025.  Published and certified under s. 35.18.  Changes effective after May 
30, 2025, are designated by NOTES. (Published 6-25-25)

https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20227
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344(9)(b)1.
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344(4)
https://docs-preview.legis.wisconsin.gov/document/statutes/subch.%20II%20of%20ch.%2019
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344(4)
https://docs-preview.legis.wisconsin.gov/document/statutes/134.90(1)(c)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344(5)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344(4s)(i)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344(14)(a)
https://docs-preview.legis.wisconsin.gov/document/acts/2007/227
https://docs-preview.legis.wisconsin.gov/document/acts/2009/180
https://docs-preview.legis.wisconsin.gov/document/acts/2011/32
https://docs-preview.legis.wisconsin.gov/document/acts/2015/177
https://docs-preview.legis.wisconsin.gov/document/statutes/281.343
https://docs-preview.legis.wisconsin.gov/document/statutes/281.343(9)(d)


Updated 23-24 Wis. Stats.

Updated 2023-24 Wis. Stats.  Published and certified under s. 35.18.  June 25, 2025.

 34 281.346 WATER AND SEWAGE

establishments under common ownership or control located on 
contiguous properties.

(je)  XGreat Lakes basinY means the watershed of the Great 
Lakes and the St. Lawrence River upstream from Trois-Rivieres, 
Quebec, within the jurisdiction of the parties.

(ji)  XGreat Lakes basin ecosystemY means the interacting 
components of air, land, water, and living organisms, including 
humans, within the Great Lakes basin.

(jj)  XGreat Lakes councilY means the Great Lakes — St. 
Lawrence River Basin Water Resources Council, created under s. 
281.343 (2) (a).

(jm)  XIntrabasin transferY means the transfer of water from 
the watershed of one of the Great Lakes into the watershed of an-
other of the Great Lakes.

(n)  XPartyY means a state that is a party to the compact.
(nm)  Notwithstanding s. 281.01 (9), XpersonY means an indi-

vidual or other entity, including a government or a nongovern-
mental organization, including any scientific, professional, busi-
ness, nonprofit, or public interest organization or association that 
is neither affiliated with nor under the direction of a government.

(o)  XProductY means something produced by human or me-
chanical effort or through agricultural processes and used in man-
ufacturing, commercial, or other processes or intended for inter-
mediate or ultimate consumers, subject to all of the following:

1.  Water used as part of the packaging of a product is part of 
the product.

2.  Other than water used as part of the packaging of a prod-
uct, water that is used primarily to transport materials in or out of 
the Great Lakes basin is not a product or part of a product.

3.  Except as provided in subd. 1., water that is transferred as 
part of a public or private supply is not a product or part of a 
product.

4.  Water in its natural state, such as in lakes, rivers, reser-
voirs, aquifers, or water basins, is not a product.

(pm)  XPublic water supplyY means water distributed to the 
public through a physically connected system of treatment, stor-
age, and distribution facilities that serve a group of largely resi-
dential customers and that may also serve industrial, commercial, 
and other institutional customers.

(ps)  XReasonable water supply alternativeY means a water 
supply alternative that is similar in cost to, and as environmen-
tally sustainable and protective of public health as, the proposed 
new or increased diversion and that does not have greater adverse 
environmental impacts than the proposed new or increased 
diversion.

(q)  XRegional bodyY means the body consisting of the gover-
nors of the parties and the premiers of Ontario and Quebec, 
Canada, or their designees as established by the Great Lakes — 
St. Lawrence River Basin Sustainable Water Resources 
Agreement.

(qd)  XRegional declaration of findingY means a declaration of 
finding issued by the regional body under s. 281.343 (4h) (e).

(qm)  XRegional reviewY means review by the regional body as 
described in s. 281.343 (4h).

(r)  XSource watershedY means the watershed from which a 
withdrawal originates.  If water is withdrawn directly from a 
Great Lake or from the St. Lawrence River, then the source water-
shed is the watershed of that Great Lake or the watershed of the 
St. Lawrence River, respectively.  If water is withdrawn from the 
watershed of a stream that is a direct tributary to a Great Lake or 
a direct tributary to the St. Lawrence River, then the source water-
shed is the watershed of that Great Lake or the watershed of the 
St. Lawrence River, respectively.

(t)  XStraddling communityY means any city, village, or town 

that, based on its boundary existing as of the compact[s effective 
date, is partly within the Great Lakes basin or partly within the 
watersheds of 2 of the Great Lakes and that is wholly within any 
county that lies partly or completely within the Great Lakes 
basin.

(tm)  XStraddling countyY means a county that lies partly 
within the Great Lakes basin.

(u)  XTechnical reviewY means a thorough analysis and evalua-
tion conducted to determine whether a proposal that is subject to 
regional review under this section meets the criteria for approval 
under sub. (4), (5), or (6).

(w)  XWater dependent natural resourcesY means the interact-
ing components of land, water, and living organisms affected by 
the waters of the Great Lakes basin.

(wm)  XWater lossY means the amount of water that is with-
held from or not returned to the basin from which it is withdrawn 
as a result of a diversion or consumptive use or both.

(wp)  XWater supply system,Y when not preceded by Xpublic,Y 
means one of the following:

1.  Except as provided in subd. 2., the equipment handling 
water from the point of intake of the water to the first point at 
which the water is used.

2.  For a system for providing a public water supply, the 
equipment from the point of intake of the water to the first point 
at which the water is distributed.

(wr)  XWater utilityY means a public utility, as defined in s. 
196.01 (5), that furnishes water.

(x)  XWaters of the Great Lakes basinY means the Great Lakes 
and all streams, rivers, lakes, connecting channels, and other bod-
ies of water, including tributary groundwater, within the Great 
Lakes basin.

(y)  XWithdrawY means to take water from surface water or 
groundwater.

(z)  XWithdrawalY means the taking of water from surface wa-
ter or groundwater, including the taking of surface water or 
groundwater for the purpose of bottling the water.

(zm)  XWithout adequate supplies of potable waterY means 
lacking a water supply that is economically and environmentally 
sustainable in the long term to meet reasonable demands for a 
water supply in the quantity and quality that complies with appli-
cable drinking water standards, is protective of public health, is 
available at a reasonable cost, and does not have adverse environ-
mental impacts greater than those likely to result from the pro-
posed new or increased diversion.

(2) DETERMINATIONS CONCERNING APPLICABILITY OF RE-
QUIREMENTS.  (a)  Use of surface water divide.  For the purposes 
of this section, the surface water divide is used to determine 
whether a withdrawal or transfer of surface water or groundwater 
is from the Great Lakes basin.

(b)  Diversions and withdrawals from more than one source.  
For the purposes of this section, the diversion or withdrawal of 
water from more than one source within the Great Lakes basin to 
supply a single facility or public water supply system is consid-
ered one diversion or withdrawal.

(bm)  Subsequent withdrawals for aquacultural purposes.  If a 
fish farm withdraws water and places it in an aquacultural pond 
that is registered with the department of agriculture, trade and 
consumer protection, any subsequent use of that water from that 
pond is not a withdrawal for the purposes of this section, if the 
subsequent use is not, and does not result in, a diversion or an in-
trabasin transfer.

(c)  Water loss.  The department shall promulgate rules for de-
termining the amount of water loss from consumptive uses.

(d)  County boundaries.  For the purposes of sub. (1) (d), (t), 
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and (tm), a county[s boundaries as of December 13, 2005, shall 
be used to determine whether a county lies partly within the 
Great Lakes basin.

(e)  Baseline.  1g.  The baseline for a withdrawal that before 
December 8, 2008, averaged 100,000 gallons per day or more in 
any 30-day period but to which subd. 1m. does not apply is the 
amount determined under sub. (4e).

1m.  If a person making a withdrawal that averages 100,000 
gallons per day or more in any 30-day period registered the with-
drawal under s. 281.344 (3) (a) 1. and reported as required under 
s. 281.344 (3) (e) and the department did not automatically issue 
a notice of coverage under s. 281.344 (4s) (c) or an individual per-
mit under s. 281.344 (5) (c) for the withdrawal, the baseline for 
the withdrawal is the amount determined under s. 281.344 (5m) 
for the withdrawal or, if the department determines a different 
amount under sub. (4e), the amount determined under sub. (4e).

1r.  The baseline for a withdrawal not covered by subd. 1g. or 
1m. is zero.

2.  The baseline water loss for a consumptive use for which 
the department has specified an authorized base level of water 
loss under s. 281.35 (6) (a) 2. is the amount of that authorized 
base level on the compact[s effective date.

4.  The baseline volume for a diversion for which the depart-
ment has issued an approval under s. 281.344 (3m) or (4) before 
the compact[s effective date is the interbasin transfer amount 
specified in the approval on the compact[s effective date.

6.  The department shall provide a list of the baseline vol-
umes determined under this paragraph to the Great Lakes council 
and the regional body no later than 12 months after the compact[s 
effective date.

(em)  Change of ownership.  Regional review or Great Lakes 
council approval is not required when there is a change of owner-
ship of a water supply system that withdraws, diverts, or con-
sumptively uses waters of the Great Lakes basin unless the new 
owner proposes a change that is otherwise subject to regional re-
view or Great Lakes council approval.

(f)  Hydrologic units.  The Lake Michigan and Lake Huron 
watershed shall be considered to be a single hydrologic unit and 
watershed.

(g)  Public trust doctrine.  Nothing in this section may be inter-
preted to change the application of the public trust doctrine under 
article IX, section 1, of the Wisconsin Constitution or to create 
any new public trust rights.

(3) STATEWIDE REGISTRATION AND REPORTING.  (a)  1.  Any 
person who proposes to begin a withdrawal from the waters of the 
state using a water supply system that will have the capacity to 
withdraw an average of 100,000 gallons per day or more in any 
30-day period, to increase the capacity of a water supply system 
so that it will have the capacity to withdraw an average of 100,000 
gallons per day or more in any 30-day period, or to begin a diver-
sion shall register the withdrawal or diversion with the 
department.

2.  Any person who, on July 1, 2009, has a water supply sys-
tem with the capacity to make a withdrawal from the waters of 
this state averaging 100,000 gallons per day or more in any 30-
day period and who has not registered the withdrawal under s. 
281.344 (3) (a) shall register the withdrawal with the department.

(b)  A person to whom par. (a) applies shall register on a form 
prescribed by the department and provide all of the following 
information:

1.  The name and address of the registrant and the date of 
registration.

2.  The locations and sources of the withdrawal or diversion.

3.  The daily capacity of the withdrawal or diversion and the 
daily capacity to withdraw or divert from each source.

4.  An estimate of the volume of the withdrawal or diversion 
in terms of gallons per day average in any 30-day period.

5.  The uses made of the water.
6.  The places at which the water is used.
7.  The places at which any of the water is discharged.
8.  Whether the water use is continuous or intermittent.
9.  Whether the person holds a permit under s. 283.31.
10.  Other information required by the department by rule.

(c)  The department shall maintain a registry containing the 
information provided under par. (b) and s. 281.344 (3) (b).

(cm)  The department may consider domestic security con-
cerns when determining whether information regarding locations 
of withdrawals and diversions contained in the registry under par. 
(c) may be released to the public.

(e)  1.  Each person who makes a withdrawal from the waters 
of the state that averages 100,000 gallons per day or more in any 
30-day period or diverts any amount and who has registered the 
withdrawal or diversion under par. (a) or s. 281.344 (3) (a) shall 
annually report to the department the monthly volumes of with-
drawal, whether the person withdraws at least 1,000,000 gallons 
per day for 30 consecutive days, and, if applicable, the volumes of 
diversion and, subject to par. (em), water loss from consumptive 
use.

2.  In addition to the information required under subd. 1., the 
department may, by rule, create different reporting frequencies or 
require additional information from a person who registers a 
withdrawal, or diversion under par. (a) or s. 281.344 (3) (a) based 
upon the type or category of water use.

(em)  If a person to whom par. (e) 1. applies provides any of 
the water that the person withdraws to a public water supply sys-
tem, the person who operates the public water supply system, 
rather than the person who withdraws the water, shall annually 
report to the department the volume of water loss from the con-
sumptive use of the water provided to the public water supply 
system.

(f)  The department may require additional information under 
par. (b) 10. or (e) 2. only if the information is related to the pur-
poses of the compact.

(4) DIVERSIONS.  (a)  Prohibition.  Beginning on the com-
pact[s effective date, no person may begin a diversion, except as 
authorized under par. (c), (d), or (e) or an approval issued under s. 
281.344 (4), and no person may increase the amount of a diver-
sion over the diversion amount specified in an approval under this 
subsection or over the interbasin transfer amount specified in an 
approval issued under s. 281.344 (3m) or (4), except as autho-
rized under par. (c), (d), or (e).

(b)  Application.  1.  A person who proposes to begin a diver-
sion or to increase the amount of a diversion under par. (c), (d), or 
(e) shall apply to the department for approval.

2.  A person may apply under subd. 1. for approval of a new 
or increased diversion under par. (c) or (e) only if the person oper-
ates a public water supply system that receives or would receive 
water from the new or increased diversion.

3.  Operators of 2 or more public water supply systems may 
submit a joint application under subd. 1. for a new or increased 
diversion under par. (c) or (e).

4.  A person who applies under subd. 1. shall provide infor-
mation about the potential impacts of the diversion on the waters 
of the Great Lakes basin and water dependent natural resources 
and any other information required by the department by rule.

4m.  If a person who applies under subd. 1. will not directly 
withdraw the water proposed to be diverted, the person shall 
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identify any entities that may withdraw the water and provide ev-
idence of support from each of those entities in the form of a let-
ter or resolution.

4p.  If the person who applies under subd. 1. will not directly 
return the water to the Great Lakes basin, the person shall iden-
tify any entities that may return the water and provide evidence of 
support from each of those entities in the form of a letter or 
resolution.

4s.  If the proposal for which a person applies under subd. 1. 
is subject to the exception standard under par. (f), the person shall 
provide documentation of how the physical, chemical, and bio-
logical integrity of the receiving water under par. (f) 3. will be 
protected and sustained as required under ss. 30.12, 281.15, and 
283.31, considering the state of the receiving water before the 
proposal is implemented and considering potential adverse im-
pacts due to changes in temperature and nutrient loadings.  If the 
receiving water is a surface water body that is tributary to one of 
the Great Lakes, the person shall include a description of the flow 
of the receiving water before the proposal is implemented, con-
sidering both low and high flow conditions.

5.  If the proposal for which a person applies under subd. 1. is 
subject to the exception standard under par. (f), the person shall 
provide an assessment of the individual impacts of the proposal 
for the purposes of par. (f) 5.  The person may also include a cu-
mulative impact assessment.

(bg)  Determinations.  1.  The department shall determine 
whether a proposal under par. (b) is subject to par. (c) or (e) as 
follows:

a.  If the proposal is to provide a public water supply within a 
single city, village, or town, the proposal is subject to par. (c) or 
(e) based on the boundaries of that city, village, or town.

b.  If the proposal is to provide a public water supply within 
more than one city, village, or town, any portion of the proposal 
that provides a public water supply within a straddling commu-
nity is subject to par. (c) and any portion of the proposal that pro-
vides a public water supply within a community described in par. 
(e) 1. (intro.) is subject to par. (e).

2.  For the purposes of applying the requirements in pars. (c), 
(e), and (f) to a proposal under par. (b), the department shall use, 
as appropriate, the current or planned service area of the public 
water supply system receiving water under the proposal.  The 
planned service area is the service area of the system at the end of 
any planning period authorized by the department in the ap-
proved water supply service area plan under s. 281.348 that cov-
ers the public water supply system.

(c)  Straddling communities.  The department may approve a 
proposal under par. (b) to begin a diversion, or to increase the 
amount of a diversion, to an area within a straddling community 
but outside the Great Lakes basin or outside the source watershed 
if the water diverted will be used solely for public water supply 
purposes in the straddling community and all of the following 
apply:

1.  An amount of water equal to the amount of water with-
drawn from the Great Lakes basin, less an allowance for con-
sumptive use, will be returned to the source watershed.

2.  No surface water or groundwater from outside the source 
watershed will be returned to the source watershed unless all of 
the following apply:

a.  The returned water will be from a water supply or waste-
water treatment system that combines water from inside and out-
side the Great Lakes basin.

b.  The returned water will be treated to meet applicable per-
mit requirements under s. 283.31 and to prevent the introduction 
of invasive species into the Great Lakes basin.

c.  The proposal maximizes the amount of water withdrawn 

from the Great Lakes basin that will be returned to the source wa-
tershed and minimizes the amount of water from outside the 
Great Lakes basin that will be returned to the source watershed.

2m.  The proposal is consistent with an approved water sup-
ply service area plan under s. 281.348 that covers the public water 
supply system unless the proposal is to provide water to a strad-
dling community that includes an electronics and information 
technology manufacturing zone designated under s. 238.396 
(1m).

3.  If the proposal would result from a new withdrawal or an 
increase in a withdrawal that would average 100,000 gallons or 
more per day in any 90-day period, the proposal meets the excep-
tion standard under par. (f).

4.  If the proposal would result in a new water loss or an in-
crease in a water loss from consumptive use that would average 
5,000,000 gallons or more per day in any 90-day period, all of the 
following apply:

a.  The department conducts a technical review.
b.  The department notifies the regional body as required in s. 

281.343 (4h) (b) 1.
c.  The proposal undergoes regional review.
d.  The department considers the regional declaration of find-

ing in determining whether to approve the proposal.
(d)  Intrabasin transfer.  1.  The department may approve a 

proposal under par. (b) for a new intrabasin transfer or an increase 
in an intrabasin transfer to which par. (c) does not apply that 
would average less than 100,000 gallons per day in every 90-day 
period, if the proposal meets the applicable requirements under s. 
30.18, 281.34, or 281.41 or, if those sections do not apply, any re-
quirements specified by the department by rule and, if the water 
will be used for public water supply purposes, the proposal is 
consistent with an approved water supply service area plan under 
s. 281.348 that covers the public water supply system.

2.  The department may approve a proposal under par. (b) for 
a new intrabasin transfer or an increase in an intrabasin transfer to 
which par. (c) does not apply that would average more than 
100,000 gallons per day in any 90-day period with a new water 
loss or an increase in water loss that would average less than 
5,000,000 gallons per day in every 90-day period, if all of the fol-
lowing apply:

a.  The proposal meets the exception standard under par. (f), 
except that the water may be returned to a watershed within the 
Great Lakes basin other than the source watershed and par. (f) 
3m. does not apply.

b.  The applicant demonstrates that there is no feasible, cost-
effective, and environmentally sound water supply alternative 
within the watershed to which the water will be transferred, in-
cluding conservation of existing water supplies as determined un-
der par. (g).

c.  If the water will be used for public water supply purposes, 
the proposal is consistent with an approved water supply service 
area plan under s. 281.348 that covers the public water supply 
system.

d.  The department provides notice of the proposal to the 
other parties.

3.  The department may approve a proposal under par. (b) for 
a new intrabasin transfer or an increase in an intrabasin transfer to 
which par. (c) does not apply with a new water loss or an increase 
in water loss that would average 5,000,000 gallons per day or 
more in any 90-day period, if all of the following apply:

a.  The proposal meets the exception standard under par. (f).
b.  The applicant demonstrates that there is no feasible, cost-

effective, and environmentally sound water supply alternative 
within the watershed to which the water will be transferred, in-
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cluding conservation of existing water supplies as determined un-
der par. (g).

c.  If the water will be used for public water supply purposes, 
the proposal is consistent with an approved water supply service 
area plan under s. 281.348 that covers the public water supply 
system.

d.  The department conducts a technical review.
e.  The department notifies the regional body as required in s. 

281.343 (4h) (b) 1.
f.  The proposal undergoes regional review.
g.  The department considers the regional declaration of find-

ing in determining whether to approve the proposal.
h.  The proposal is approved by the Great Lakes council.

(e)  Straddling counties.  1.  The department may approve a 
proposal under par. (b) for a new diversion or an increase in a di-
version if the water diverted will be used solely for public water 
supply purposes in a community within a straddling county or, if 
a community is partly within a straddling county and partly 
within a county that lies entirely outside the Great Lakes basin, 
the water diverted will be used solely for public water supply pur-
poses in the portion of the community that is within the strad-
dling county and all of the following apply:

a.  The community is without adequate supplies of potable 
water.

b.  The proposal meets the exception standard under par. (f).
c.  The proposal maximizes the amount of water withdrawn 

from the Great Lakes basin that will be returned to the source wa-
tershed and minimizes the amount of water from outside the 
Great Lakes basin that will be returned to the source watershed.

d.  There is no reasonable water supply alternative within the 
watershed in which the community is located, including conser-
vation of existing water supplies as determined under par. (g).

e.  The proposal will not endanger the integrity of the Great 
Lakes basin ecosystem based upon a determination that the pro-
posal will have no significant adverse impact on the Great Lakes 
basin ecosystem.

em.  The proposal is consistent with an approved water sup-
ply service area plan under s. 281.348 that covers the public water 
supply system.

f.  The department conducts a technical review.
g.  The department notifies the regional body as required in s. 

281.343 (4h) (b) 1.
h.  The proposal undergoes regional review.
i.  The department considers the regional declaration of find-

ing in determining whether to approve the proposal.
j.  The proposal is approved by the Great Lakes council.
2.  In determining whether to approve a proposal under this 

paragraph, the department shall give substantive consideration to 
whether the applicant provides sufficient scientifically based evi-
dence that the existing water supply is derived from groundwater 
that is hydrologically interconnected to waters of the Great Lakes 
basin.  The department may not use a lack of hydrological con-
nection to the waters of the Great Lakes basin as a reason to dis-
approve a proposal.

(f)  Exception standard.  A proposal meets the exception stan-
dard if all of the following apply:

1.  The need for the proposed diversion cannot reasonably be 
avoided through the efficient use and conservation of existing wa-
ter supplies as determined under par. (g).

2.  The diversion is limited to quantities that are reasonable 
for the purposes for which the diversion is proposed.

3.  An amount of water equal to the amount of water with-

drawn from the Great Lakes basin will be returned to the source 
watershed, less an allowance for consumptive use.

3m.  The place at which the water is returned to the source 
watershed is as close as practicable to the place at which the water 
is withdrawn, unless the applicant demonstrates that returning the 
water at that place is one of the following:

a.  Not economically feasible.
b.  Not environmentally sound.
c.  Not in the interest of public health.
4.  No water from outside the Great Lakes basin will be re-

turned to the source watershed unless all of the following apply:
a.  The returned water is from a water supply or wastewater 

treatment system that combines water from inside and outside the 
Great Lakes basin.

b.  The returned water will be treated to meet applicable per-
mit requirements under s. 283.31 and to prevent the introduction 
of invasive species into the Great Lakes basin and the department 
has approved the permit under s. 283.31.

c.  If the water is returned through a structure on the bed of a 
navigable water, the structure is designed and will be operated to 
meet the applicable permit requirements under s. 30.12 and the 
department has approved the permit under s. 30.12.

4m.  If water will be returned to the source watershed through 
a stream tributary to one of the Great Lakes, the physical, chemi-
cal, and biological integrity of the receiving water under subd. 3. 
will be protected and sustained as required under ss. 30.12, 
281.15, and 283.31, considering the state of the receiving water 
before the proposal is implemented and considering both low and 
high flow conditions and potential adverse impacts due to 
changes in temperature and nutrient loadings.

5.  The diversion will result in no significant adverse individ-
ual impacts or cumulative impacts to the quantity or quality of the 
waters of the Great Lakes basin or to water dependent natural re-
sources, including cumulative impacts that might result due to 
any precedent-setting aspects of the proposed diversion, based 
upon a determination that the proposed diversion will not have 
any significant adverse impacts on the sustainable management 
of the waters of the Great Lakes basin.

6.  The applicant commits to implementing the applicable 
water conservation measures under sub. (8) (d) that are environ-
mentally sound and economically feasible for the applicant.

7.  The diversion will be in compliance with all applicable lo-
cal, state, and federal laws and interstate and international agree-
ments, including the Boundary Waters Treaty of 1909.

(g)  Conservation and efficient use of existing water supplies.  
The department shall promulgate rules specifying the require-
ments for an applicant for a new or increased diversion subject to 
par. (f) to demonstrate the efficient use and conservation of exist-
ing water supplies for the purposes of pars. (d) 2. b. and 3. b., (e) 
1. d., and (f) 1., including requiring the applicant to document the 
water conservation planning and analysis used to identify the wa-
ter conservation and efficiency measures that the applicant deter-
mined were feasible.

(i)  Diversion amount.  In an approval issued under this sub-
section or a modification granted under this subsection to in-
crease the amount of a diversion, the department shall specify a 
diversion amount equal to the quantity of water that is reasonable 
for the purposes for which the diversion is proposed.

(4e) DETERMINING BASELINES FOR PREEXISTING WITH-
DRAWALS.  (a)  Before issuing automatic notice of coverage under 
a general permit under sub. (4s) or an automatic individual permit 
under sub. (5) (c) for a withdrawal from the Great Lakes basin for 
which the department is required to issue automatic notice of 
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coverage or an automatic individual permit, the department shall 
determine a baseline for the withdrawal under this subsection.

(b)  1.  Except as provided in subds. 2. and 3e. and par. (f), the 
department shall estimate the baseline for a withdrawal based on 
the maximum hydraulic capacity of the most restrictive compo-
nent in the water supply system used for the withdrawal as of De-
cember 8, 2008, based on information available to the 
department.

2.  Except as provided in subd. 3e., if the department has is-
sued an approval under s. 30.12, 30.18, 281.34, or 281.41, or s. 
281.17, 2001 stats., that is required for a withdrawal and the ap-
proval contains a limit on the amount of water that may be with-
drawn, the department shall provide an estimate of the baseline 
equal to the limit in the approval as of December 8, 2008.

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility, the department shall determine the 
amount under subd. 1. for each of the water supply systems to 
which subd. 2. does not apply and shall determine the amount un-
der subd. 2. for each of the water supply systems to which subd. 2. 
applies and shall provide an estimate of the baseline that is equal 
to the sum of the amounts determined for each of the water sup-
ply systems.

(c)  The department shall provide the estimate under par. (b) 
for a withdrawal to the person making the withdrawal.

(d)  After receiving an estimate under par. (c), a person making 
a withdrawal may provide the department with information relat-
ing to any of the following:

1.  The components of the water supply system used for the 
withdrawal as of December 8, 2008.

2.  Seasonal variations in the amount of water supplied by the 
water supply system.

3.  Plans for expanding the capacity of the water supply sys-
tem submitted to the department before December 8, 2008.

4.  Amounts withdrawn during the 5 years before the year in 
which the person submits the information.

5.  Successful water conservation efforts by persons using the 
water that is withdrawn.

6.  Water loss from consumptive uses of similar types of users 
compared to the water loss from consumptive use of persons us-
ing the water that is withdrawn.

7.  Other relevant information.
(e)  Except as provided in par. (f), the department shall deter-

mine the baseline for a withdrawal based on the estimate under 
par. (b) and the department[s evaluation of any information pro-
vided under par. (d).  The department may not consider informa-
tion provided by any other person.

(f)  For a public water supply system that, on June 11, 2008, 
has approval under s. 281.41 to provide water from the Great 
Lakes basin for public water supply purposes outside of the Great 
Lakes basin and approval under s. 283.31 to return the associated 
wastewater to the Great Lakes basin, the department shall deter-
mine the baseline to be the amount of water necessary to provide 
water for public water supply purposes in the service territory 
specified in the sewer service area provisions of the areawide wa-
ter quality management plan under s. 283.83 approved by the de-
partment before December 31, 2007, based on the population and 
related service projections in those provisions.

(g)  The department[s determination of a baseline under par. 
(e) or (f) is not subject to administrative review under ch. 227 ex-
cept at the request of the person making the withdrawal.

(h)  If 2 or more public water supply systems merge after the 
department determines their baselines under par. (e) and before 
the department issues the initial individual permits under sub. (5) 

(c) for the systems, the baseline for the new system is the sum of 
the amounts determined under par. (e) for the individual systems.

(4g) DETERMINING WITHDRAWAL AMOUNTS FOR PREEXIST-
ING WITHDRAWALS.  (a)  Before issuing automatic notice of cov-
erage under a general permit under sub. (4s) or an automatic indi-
vidual permit under sub. (5) (c) for a withdrawal from the Great 
Lakes basin for which the department is required to issue auto-
matic notice of coverage or an automatic individual permit, the 
department shall determine a withdrawal amount for the with-
drawal under this subsection.

(b)  Except as provided in par. (c), the withdrawal amount for 
a withdrawal under this subsection is the same as the baseline de-
termined under sub. (4e).

(c)  1.  Except as provided in subd. 3., if a person making a 
withdrawal has increased the amount of the withdrawal over the 
baseline before the department issues an automatic notice of cov-
erage under a general permit under sub. (4s) or an automatic indi-
vidual permit under sub. (5) (c), the department shall specify a 
withdrawal amount that is, except as provided in subd. 2., equal to 
the smallest of the following amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component in the water supply system used 
for the withdrawal.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

2.  If water is withdrawn through more than one water supply 
system to serve a facility, the department shall determine the 
smallest amount under subd. 1. a. or b. for each of the water sup-
ply systems and shall specify a withdrawal amount that is equal to 
the sum of the amounts determined for each of the water supply 
systems.

3.  For a withdrawal for the purpose of providing water to a 
public water supply system that is covered by an approved water 
supply service area plan under s. 281.348, the department shall 
specify a withdrawal amount that is equal to the withdrawal 
amount in the water supply service area plan.

(4m) WATER USE PERMITS REQUIRED IN THE GREAT LAKES 
BASIN.  Beginning on December 8, 2011, a person may not make 
a withdrawal from the Great Lakes basin that averages 100,000 
gallons per day or more in any 30-day period unless the with-
drawal is covered under a general permit issued under sub. (4s), 
an individual permit issued under sub. (5), or an interim approval 
under s. 281.344 (5m), except as provided in sub. (4s) (bm).

(4s) GENERAL WATER USE PERMITS FOR GREAT LAKES 
BASIN.  (a)  Department to issue.  The department shall issue one 
or more general permits to cover withdrawals from the Great 
Lakes basin that average 100,000 gallons per day or more in any 
30-day period but that do not equal at least 1,000,000 gallons per 
day for any 30 consecutive days.  The department shall include all 
of the following in a general permit:

1.  Reference to the database under par. (i).
2.  Requirements for estimating the amount withdrawn, mon-

itoring the withdrawal, if necessary, and reporting the results of 
the estimating and monitoring, as provided in rules promulgated 
by the department.

3.  Requirements for water conservation, as provided in rules 
promulgated by the department under sub. (8) (d).
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(am)  Term of general permit.  The term of a general permit is-
sued under par. (a) is 25 years.

(b)  General requirement.  Beginning on December 8, 2011, a 
person who does not hold an individual permit under sub. (5) may 
not make a withdrawal that averages 100,000 gallons per day or 
more in any 30-day period, but that does not equal at least 
1,000,000 gallons per day for any 30 consecutive days, unless the 
withdrawal is covered under a general permit issued under this 
subsection, except as provided in par. (bm).  A person to whom 
the department has issued a notice of coverage under a general 
permit shall comply with the general permit.

(bm)  Waiver.  The department may waive the requirement to 
obtain coverage under a general permit for a person making a 
withdrawal that is covered by a permit under s. 30.18 (2) (a).

(c)  Automatic notice of coverage for preexisting withdrawals.  
The department shall automatically issue a notice of coverage un-
der a general permit to a person who makes a withdrawal that is 
covered by an interim approval under s. 281.344 (5m) and that av-
erages 100,000 gallons per day or more in any 30-day period but 
does not equal at least 1,000,000 gallons per day for any 30 con-
secutive days, or who makes a withdrawal that is not covered by 
an interim approval and that before December 8, 2008, averaged 
100,000 gallons per day or more in any 30-day period but that 
does not equal at least 1,000,000 gallons per day for any 30 con-
secutive days.  If necessary, the department may request addi-
tional information before issuing a notice under this paragraph.  
The department shall issue a notice under this paragraph no later 
than December 8, 2011.  In the notice provided under this para-
graph for a withdrawal, the department shall specify a baseline 
equal to the baseline determined under sub. (4e) for the with-
drawal and a withdrawal amount equal to the withdrawal amount 
determined under sub. (4g) for the withdrawal.

(d)  Coverage under general permit for withdrawals not enti-
tled to automatic notice of coverage.  1.  A person who proposes 
to begin a withdrawal from the Great Lakes basin after December 
7, 2011, that will average 100,000 gallons per day or more in any 
30-day period, or to increase an existing withdrawal so that it will 
average 100,000 gallons per day or more in any 30-day period, 
but who does not propose to withdraw at least 1,000,000 gallons 
per day for any 30 consecutive days, shall apply to the department 
for coverage under a general permit, unless the person applies for 
an individual permit under sub. (5).  In the application, the person 
shall provide the information required by the department by rule.

1m.  A person who makes a withdrawal from the Great Lakes 
basin that, before December 8, 2011, averages at least 100,000 
gallons per day in any 30-day period, but does not equal 
1,000,000 gallons per day for any 30 consecutive days and who is 
not entitled to automatic issuance of notice of coverage under par. 
(c) shall apply to the department for coverage under a general per-
mit, unless the person applies for an individual permit under sub. 
(5).  In the application, the person shall provide the information 
required by the department by rule.

2.  After receiving an application under subd. 1., the depart-
ment shall, within the time limit established by the department by 
rule, determine whether the withdrawal qualifies for coverage un-
der a general permit or notify the applicant of any additional in-
formation needed to determine whether the withdrawal qualifies 
for coverage under a general permit.

3.  Except as provided in subd. 3m., if the department deter-
mines that a withdrawal qualifies for coverage under a general 
permit and the department has issued any approvals that are re-
quired for the withdrawal under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., the department shall issue a no-
tice of coverage.  In the notice, the department shall specify a 

withdrawal amount that is, except as provided in subd. 3e., equal 
to the smallest of the following amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component that the person proposes to use 
in the water supply system.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility, the department shall determine the 
smallest amount under subd. 3. a. or b. for each of the water sup-
ply systems and shall specify a withdrawal amount that is equal to 
the sum of the amounts determined for each of the water supply 
systems.

3m.  a.  The department may not approve an application un-
der subd. 1. or 1m. for a withdrawal for the purpose of providing 
water to a public water supply system that serves a population of 
more than 10,000 unless the withdrawal is covered by an ap-
proved water supply service area plan under s. 281.348.

b.  The department may not approve an application under 
subd. 1. or 1m. for a withdrawal for the purpose of providing wa-
ter to a public water supply system that is covered by an approved 
water supply service area plan under s. 281.348, unless the with-
drawal is consistent with the water supply service area plan.

c.  If the department approves an application under subd. 1. or 
1m. for a withdrawal for the purpose of providing water to a pub-
lic water supply system that is covered by an approved water sup-
ply service area plan under s. 281.348, the department shall issue 
a notice of coverage.  In the notice of coverage the department 
shall specify a withdrawal amount that is equal to the withdrawal 
amount in the water supply service area plan.

4.  If the department determines that a withdrawal does not 
qualify for coverage under a general permit, the department shall 
notify the applicant in writing of the reason for that 
determination.

(dm)  Requiring individual permit.  The department may re-
quire a person who is making or proposes to make a withdrawal 
that averages 100,000 gallons per day or more in any 30-day pe-
riod, but that does not equal at least 1,000,000 gallons per day for 
any 30 consecutive days, to obtain an individual permit under 
sub. (5) if the withdrawal is located in a groundwater protection 
area, as defined in s. 281.34 (1) (am), or a groundwater manage-
ment area designated under s. 281.34 (9).

(e)  Increase in withdrawal amount.  1.  If a person making a 
withdrawal that is covered under a general permit issued under 
this subsection or s. 281.344 (4s) proposes to increase the amount 
of the withdrawal over the withdrawal amount specified in the 
database under par. (i) for the withdrawal, but does not propose to 
withdraw at least 1,000,000 gallons per day for any 30 consecu-
tive days, the person shall apply to the department for a modifica-
tion of the withdrawal amount.

3.  Except as provided in subd. 3m., if the department has is-
sued any approvals that are required for modifying the with-
drawal under s. 30.12, 30.18, 281.34, or 281.41 or s. 281.17, 2001 
stats., the department shall modify the withdrawal amount to an 
amount that is, except as provided in subd. 3e., equal to the small-
est of the following amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
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281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component that the person proposes to use 
in the water supply system.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility, the department shall determine the 
smallest amount under subd. 3. a. or b. for each of the water sup-
ply systems and shall specify a withdrawal amount that is equal to 
the sum of the amounts determined for each of the water supply 
systems.

3m.  a.  The department may not approve an application un-
der subd. 1. for a withdrawal for the purpose of providing water to 
a public water supply system that serves a population of more 
than 10,000 unless the withdrawal is covered by an approved wa-
ter supply service area plan under s. 281.348.

b.  The department may not approve an application under 
subd. 1. for a withdrawal for the purpose of providing water to a 
public water supply system that is covered by an approved water 
supply service area plan under s. 281.348, unless the withdrawal 
is consistent with the water supply service area plan.

c.  If the department approves an application under subd. 1. 
for a withdrawal for the purpose of providing water to a public 
water supply system that is covered by an approved water supply 
service area plan under s. 281.348, the department shall issue a 
notice of coverage.  In the notice of coverage the department shall 
specify a withdrawal amount that is equal to the withdrawal 
amount in the water supply service area plan.

(f)  Term of coverage.  Coverage under a general permit ends 
on the date that the term of the general permit under par. (am) 
ends.

(g)  Redetermination.  A person to whom the department has 
issued a notice of coverage under a general permit issued under 
this subsection or s. 281.344 (4s) shall apply to the department 
for redetermination of coverage under a new general permit is-
sued under this subsection at least 180 days before the end of the 
term of the current general permit if the person intends to con-
tinue to withdraw from the Great Lakes basin an average of 
100,000 gallons per day or more in any 30-day period but does 
not intend to withdraw at least 1,000,000 gallons per day for any 
30 consecutive days.  If the person is in substantial compliance 
with the current general permit and the withdrawal qualifies for 
coverage under the new general permit, the department shall is-
sue a notice of coverage under the new general permit.

(h)  Suspension and revocation.  After an opportunity for a 
hearing, the department may suspend or revoke coverage under a 
general permit issued under this subsection or s. 281.344 (4s) for 
cause, including obtaining coverage under the permit by misrep-
resentation or failure to disclose material facts or substantially vi-
olating the terms of the permit.

(i)  Database.  The department shall maintain a database of 
the withdrawal amounts for all withdrawals that are covered un-
der general permits issued under this subsection.  Until Decem-
ber 8, 2021, the department shall include in the database the 
baselines for all withdrawals that are covered under general per-
mits issued under this subsection.

(5) INDIVIDUAL WATER USE PERMITS FOR GREAT LAKES 
BASIN.  (a)  Requirement.  Beginning on December 8, 2011, a per-
son may not make a withdrawal from the Great Lakes basin that 
equals at least 1,000,000 gallons per day for any 30 consecutive 
days unless the withdrawal is covered by an individual permit is-
sued under this subsection.  A person to whom the department 

has issued an individual permit shall comply with the individual 
permit.

(b)  Content of individual permits.  The department shall in-
clude all of the following in an individual permit:

1.  A withdrawal amount as determined under par. (d) 3., 3e., 
or 3m., (g) 3., 3e., or 3m., or (j) 3., 3e., or 3m., or sub. (4g).

2.  Provisions for estimating and, if necessary, monitoring 
substantial increases in water loss resulting from increases in 
withdrawal amounts during the term of a permit and reporting the 
results of the estimating and monitoring, as provided in rules pro-
mulgated by the department.

3.  Requirements for estimating the amount withdrawn, mon-
itoring the withdrawal, if necessary, and reporting the results of 
the estimating and monitoring, as provided in rules promulgated 
by the department.

4.  Requirements for water conservation, as provided in rules 
promulgated by the department under sub. (8) (d).

5.  Limits on the location and dates or seasons of the with-
drawal and on the allowable uses of the water, as provided in rules 
promulgated by the department.

5m.  If a decision-making standard under sub. (5m) or (6) ap-
plies to the withdrawal, any limit on the amount of the withdrawal 
necessary to ensure compliance with the decision-making 
standard.

6.  Conditions on any diversion approved under sub. (4) made 
by the person making the withdrawal.

6m.  If s. 281.35 (4) applies to the withdrawal, the matters un-
der s. 281.35 (6) (a).

7.  If the withdrawal is from a surface water body tributary to 
one of the Great Lakes and would result in a water loss of more 
than 95 percent of the amount of water withdrawn, conditions 
that ensure that the withdrawal does not cause significant adverse 
environmental impact.

(c)  Automatic issuance of individual permits for preexisting 
withdrawals.  The department shall automatically issue an indi-
vidual permit to a person who makes a withdrawal from the Great 
Lakes basin that is covered by an interim approval under s. 
281.344 (5m) and that equals at least 1,000,000 gallons per day 
for any 30 consecutive days, or who makes a withdrawal that is 
not covered by an interim approval, that equals at least 1,000,000 
gallons per day for any 30 consecutive days, and that before De-
cember 8, 2008, averaged 100,000 gallons per day or more in any 
30-day period.  If necessary, the department may request addi-
tional information before issuing a permit under this paragraph.  
The department shall issue a permit under this paragraph no later 
than December 8, 2011.  In the permit, the department shall spec-
ify a baseline equal to the baseline determined under sub. (4e) for 
the withdrawal and a withdrawal amount equal to the withdrawal 
amount determined under sub. (4g) for the withdrawal.

(cm)  Initial individual permit for existing withdrawals not en-
titled to automatic notice of coverage.  1.  A person who makes a 
withdrawal from the Great Lakes basin that, before December 8, 
2011, equals at least 1,000,000 gallons per day for any 30 consec-
utive days and who is not entitled to automatic issuance of an in-
dividual permit under par. (c) shall apply to the department for an 
individual permit.

2.  After receiving an application under subd. 1., the depart-
ment shall, within the time limit established by the department by 
rule, determine whether to approve the application or notify the 
applicant of any additional information needed to determine 
whether to approve the application.

3.  Except as provided in subd. 5., if the department approves 
an application under subd. 1. and the department has issued any 
approvals that are required for the withdrawal under s. 30.12, 
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30.18, 281.34, or 281.41 or s. 281.17, 2001 stats., the department 
shall issue an individual permit.  In the permit, the department 
shall specify a withdrawal amount that is, except as provided in 
subd. 4., equal to the smallest of the following amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component in the water supply system used 
for the withdrawal.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

4.  If water is withdrawn through more than one water supply 
system to serve a facility, the department shall determine the 
smallest amount under subd. 3. a. or b. for each of the water sup-
ply systems and shall specify a withdrawal amount that is equal to 
the sum of the amounts determined for each of the water supply 
systems.

5.  If the department approves an application under subd. 1. 
for a withdrawal for the purpose of providing water to a public 
water supply system that is covered by an approved water supply 
service area plan under s. 281.348, the department shall specify a 
withdrawal amount that is equal to the withdrawal amount in the 
water supply service area plan.

6.  If the department disapproves an application under subd. 
1., the department shall notify the applicant in writing of the rea-
son for the disapproval.

(d)  Initial individual permit for withdrawal begun or in-
creased after December 7, 2011.  1.  A person who proposes to 
begin a withdrawal from the Great Lakes basin after December 7, 
2011, that will equal at least 1,000,000 gallons per day for any 30 
consecutive days or to modify an existing withdrawal so that it 
will equal at least 1,000,000 gallons per day for any 30 consecu-
tive days shall apply to the department for an individual permit.

2.  After receiving an application under subd. 1., the depart-
ment shall, within the time limit established by the department by 
rule, determine whether to approve the application or notify the 
applicant of any additional information needed to determine 
whether to approve the application.

3.  Except as provided in subd. 3m., if the department ap-
proves an application under subd. 1. and the department has is-
sued any approvals that are required for the withdrawal under s. 
30.12, 30.18, 281.34, or 281.41 or s. 281.17, 2001 stats., the de-
partment shall issue an individual permit.  In the permit, the de-
partment shall specify a withdrawal amount that is, except as pro-
vided in subd. 3e., equal to the smallest of the following amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component that the person proposes to use 
in the water supply system.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

c.  Any limit on the amount of the withdrawal necessary to 
ensure compliance with a decision-making standard applicable 
under par. (e) or (f).

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility and subd. 3. c. does not apply, the 

department shall determine the smallest amount under subd. 3. a. 
or b. for each of the water supply systems and shall specify a 
withdrawal amount that is equal to the sum of the amounts deter-
mined for each of the water supply systems.

3m.  If the department approves an application under subd. 1. 
for a withdrawal for the purpose of providing water to a public 
water supply system that is covered by an approved water supply 
service area plan under s. 281.348, the department shall issue an 
individual permit.  In the permit, the department shall specify a 
withdrawal amount that is equal to the withdrawal amount in the 
water supply service area plan.

4.  If the department disapproves an application under subd. 
1., the department shall notify the applicant in writing of the rea-
son for the disapproval.

(dm)  Consistency with water supply plans.  1.  The depart-
ment may not approve an application under par. (d) 1. for a with-
drawal for the purpose of providing water to a public water supply 
system that serves a population of more than 10,000 unless the 
public water supply system is covered by an approved water sup-
ply service area plan under s. 281.348.

2.  The department may not approve an application under par. 
(d) 1. for the purpose of providing water to a public water supply 
system that is covered by an approved water supply service area 
plan under s. 281.348 unless the withdrawal is consistent with the 
water supply service area plan.

(e)  Standards for approval of certain unpermitted with-
drawals.  1.  Except as provided in par. (dm), the department may 
not approve an application under par. (d) 1. for a new withdrawal 
that will equal at least 1,000,000 gallons per day for any 30 con-
secutive days, or for an existing withdrawal that is not covered by 
a general permit under sub. (4s) and that is proposed to be modi-
fied so that it will equal at least 1,000,000 gallons per day for any 
30 consecutive days, but to which subd. 2. does not apply, unless 
the withdrawal meets the state decision-making standard under 
sub. (5m).

2.  Except as provided in subd. 3. or par. (dm), the department 
may not approve an application under par. (d) 1. for a new with-
drawal that will equal at least 10,000,000 gallons per day for any 
30 consecutive days, or for an existing withdrawal that is not cov-
ered by a general permit under sub. (4s) and that is proposed to be 
modified so that it will equal at least 10,000,000 gallons per day 
for any 30 consecutive days, unless the withdrawal meets the 
compact decision-making standard under sub. (6).

3.  A person who submits an application under par. (d) 1., to 
which subd. 2. would otherwise apply, may choose to demon-
strate, using procedures specified in rules promulgated by the de-
partment, the water loss that will result from the withdrawal.  If 
the person demonstrates that the water loss would average less 
than 5,000,000 gallons per day in every 90-day period, the state 
decision-making standard under sub. (5m), rather than the com-
pact decision-making standard under sub. (6), applies to the 
withdrawal.

(f)  Standards for approval of withdrawals covered by general 
permits.  1.  Except as provided in par. (dm), the department may 
not approve an application under par. (d) 1. for a withdrawal that 
is covered under a general permit under sub. (4s) if the applicant 
proposes to modify the withdrawal before December 8, 2021, so 
that it equals 1,000,000 or more gallons per day for any 30 con-
secutive days over the baseline or if the applicant proposes to 
modify the withdrawal after December 7, 2021, so that it equals 
1,000,000 or more gallons per day for any 30 consecutive days 
over the withdrawal amount as of the date that the department is-
sued the current notice of coverage under the general permit and 
if subd. 2. does not apply, unless the withdrawal meets the state 
decision-making standard under sub. (5m).
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2.  Except as provided in subd. 3. or par. (dm), the department 
may not approve an application under par. (d) 1. for a withdrawal 
that is covered under a general permit under sub. (4s) if the appli-
cant proposes to modify the withdrawal before December 8, 
2021, so that it equals 10,000,000 or more gallons per day for any 
30 consecutive days over the baseline or if the applicant proposes 
to modify the withdrawal after December 7, 2021, so that it 
equals 10,000,000 or more gallons per day for any 30 consecutive 
days over the withdrawal amount as of the date that the depart-
ment issued the current notice of coverage under the general per-
mit, unless the withdrawal meets the compact decision-making 
standard under sub. (6).

3.  A person who submits an application under par. (d) 1., to 
which subd. 2. would otherwise apply, may choose to demon-
strate, using procedures specified in rules promulgated by the de-
partment, the water loss that will result from the increase in the 
withdrawal over the baseline or over the withdrawal amount, 
whichever is applicable under subd. 2.  If the person demon-
strates that the resulting increase in water loss would average less 
than 5,000,000 gallons per day in every 90-day period, the state 
decision-making standard under sub. (5m), rather than the com-
pact decision-making standard under sub. (6), applies to the in-
crease in the withdrawal.

(g)  Modification of individual permit for increased with-
drawal.  1.  If a person making a withdrawal that is covered under 
an individual permit issued under this subsection or s. 281.344 
(5) proposes to increase, during the term of the permit, the 
amount of the withdrawal over the withdrawal amount specified 
in the permit, the person shall apply to the department for a mod-
ification of the permit to increase the withdrawal amount.

2.  After receiving an application under subd. 1., the depart-
ment shall, within the time limit established by the department by 
rule, determine whether to approve the application for modifica-
tion of the permit or notify the applicant of any additional infor-
mation needed to determine whether to approve the application.

3.  Except as provided in subd. 3m., if the department ap-
proves an application under subd. 1. and the department has is-
sued any approvals that are required for modifying the with-
drawal under s. 30.12, 30.18, 281.34, or 281.41 or s. 281.17, 2001 
stats., the department shall modify the individual permit.  In the 
modified permit, the department shall specify a withdrawal 
amount that is, except as provided in subd. 3e., equal to the small-
est of the following amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component that the person proposes to use 
in the water supply system.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

c.  Any limit on the amount of the withdrawal necessary to 
ensure compliance with a decision-making standard applicable 
under par. (e) or (f).

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility and subd. 3. c. does not apply, the 
department shall determine the smallest amount under subd. 3. a. 
or b. for each of the water supply systems and shall specify a 
withdrawal amount that is equal to the sum of the amounts deter-
mined for each of the water supply systems.

3m.  If the department approves an application under subd. 1. 
for a withdrawal for the purpose of providing water to a public 

water supply system that is covered by an approved water supply 
service area plan under s. 281.348, the department shall modify 
the individual permit.  In the modified permit, the department 
shall specify a withdrawal amount that is equal to the withdrawal 
amount in the water supply service area plan.

4.  If the department disapproves an application under subd. 
1., the department shall notify the applicant in writing of the rea-
son for the disapproval.

(gm)  Consistency with water supply plans.  1.  The depart-
ment may not approve an application under par. (g) 1. for a with-
drawal for the purpose of providing water to a public water supply 
system that serves a population of more than 10,000 unless the 
public water supply system is covered by an approved water sup-
ply service area plan under s. 281.348.

2.  The department may not approve an application under par. 
(g) 1. for a withdrawal for the purpose of providing water to a 
public water supply system that is covered by an approved water 
supply service area plan under s. 281.348 unless the withdrawal 
is consistent with the water supply service area plan.

(h)  Standards for approval of certain modifications.  1.  Ex-
cept as provided in par. (gm), the department may not approve an 
application under par. (g) 1., if the person proposes to increase 
the amount of the withdrawal before December 8, 2021, and after 
the increase the withdrawal would equal 1,000,000 or more gal-
lons per day for any 30 consecutive days over the baseline, or, if 
the department issued a modified permit for the withdrawal and 
the modification was subject to the state decision-making stan-
dard under sub. (5m) or the compact decision-making standard 
under sub. (6), the withdrawal would equal 1,000,000 or more 
gallons per day for any 30 consecutive days over the withdrawal 
amount as of the date that the department issued that modified 
permit and if subd. 2. does not apply, unless the increased with-
drawal meets the state decision-making standard under sub. (5m).

1m.  Except as provided in par. (gm), the department may not 
approve an application under par. (g) 1., if the person proposes to 
increase the amount of the withdrawal after December 7, 2021, 
and after the increase the withdrawal would equal 1,000,000 or 
more gallons per day for any 30 consecutive days over the with-
drawal amount as of the beginning of the current permit term or 
the date that the department issued a modified permit for the 
withdrawal if the modification was subject to the state decision-
making standard under sub. (5m) or the compact decision-mak-
ing standard under sub. (6), whichever is later, and if subd. 2m. 
does not apply, unless the increased withdrawal meets the state 
decision-making standard under sub. (5m).

2.  Except as provided in subd. 3. or par. (gm), the department 
may not approve an application under par. (g) 1., if the person 
proposes to increase the amount of the withdrawal before Decem-
ber 8, 2021, and after the increase the withdrawal would equal at 
least 10,000,000 gallons per day for any 30 consecutive days over 
the baseline, or, if the department issued a modified permit for 
the withdrawal and the modification was subject to the compact 
decision-making standard under sub. (6), over the withdrawal 
amount as of the date that the department issued that modified 
permit unless the withdrawal meets the compact decision-making 
standard under sub. (6).

2m.  Except as provided in subd. 3. or par. (gm), the depart-
ment may not approve an application under par. (g) 1., if the per-
son proposes to increase the amount of the withdrawal after De-
cember 7, 2021, and after the increase the withdrawal would 
equal at least 10,000,000 gallons per day for any 30 consecutive 
days over the withdrawal amount as of the beginning of the cur-
rent permit term, or the date that the department issued a modi-
fied permit for the withdrawal if the modification was subject to 
the compact decision-making standard under sub. (6), whichever 
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is later, unless the withdrawal meets the compact decision-mak-
ing standard under sub. (6).

3.  A person who submits an application under par. (g) 1., to 
which subd. 2. or 2m. would otherwise apply, may choose to 
demonstrate, using procedures specified in rules promulgated by 
the department, the water loss that will result from the increase in 
the withdrawal over the baseline or over the applicable with-
drawal amount, whichever applies under subd. 2. or 2m.  If the 
person demonstrates that the resulting increase in water loss 
would average less than 5,000,000 gallons per day in every 90-
day period, the state decision-making standard under sub. (5m), 
rather than the compact decision-making standard under sub. (6), 
applies to the increase in the withdrawal.

(i)  Term of permit.  The term of an individual permit is 10 
years.

(j)  Reissuance.  1.  A person to whom the department has is-
sued an individual permit under this subsection or s. 281.344 (5) 
shall apply to the department for reissuance of the individual per-
mit at least 180 days before the end of the term of the permit if the 
person intends to continue to withdraw from the Great Lakes 
basin at least 1,000,000 gallons per day for any 30 consecutive 
days.

2.  After receiving an application under subd. 1., the depart-
ment shall, within the time limit established by the department by 
rule, determine whether to approve the application or notify the 
applicant of any additional information needed to determine 
whether to approve the application.

3.  Except as provided in subd. 3m., if the department ap-
proves an application under subd. 1., determines that the person 
is in substantial compliance with the current individual permit, 
and has issued any approvals that are required for the withdrawal 
under s. 30.12, 30.18, 281.34, or 281.41 or s. 281.17, 2001 stats., 
the department shall reissue the individual permit.  In the permit, 
the department shall specify a withdrawal amount that is equal to 
the amount in the current permit, except that, if the person pro-
poses in the application to increase the amount of the withdrawal, 
the department shall specify a withdrawal amount that is, except 
as provided in subd. 3e., equal to the smallest of the following 
amounts:

a.  The maximum hydraulic capacity of the most restrictive 
component of the water supply system used for the withdrawal for 
which the person has approval under s. 30.12, 30.18, 281.34, or 
281.41 or s. 281.17, 2001 stats., or, if an approval under one of 
those provisions is not required for the most restrictive compo-
nent of the water supply system, the maximum hydraulic capacity 
of the most restrictive component that the person proposes to use 
in the water supply system.

b.  If an approval under s. 30.12, 30.18, 281.34, or 281.41 or 
s. 281.17, 2001 stats., specifies a maximum amount of water that 
may be withdrawn, that amount.

c.  Any limit on the amount of the withdrawal necessary to 
ensure compliance with a decision-making standard applicable 
under par. (e) or (f).

3e.  If water is withdrawn through more than one water sup-
ply system to serve a facility and subd. 3. c. does not apply, the 
department shall determine the smallest amount under subd. 3. a. 
or b. for each of the water supply systems and shall specify a 
withdrawal amount that is equal to the sum of the amounts deter-
mined for each of the water supply systems.

3m.  If the department approves an application under subd. 1. 
for a withdrawal for the purpose of providing water to a public 
water supply system that is covered by an approved water supply 
service area plan under s. 281.348 and determines that the person 
is in substantial compliance with the current individual permit, 
the department shall reissue the individual permit.  In the permit, 

the department shall specify a withdrawal amount that is equal to 
the withdrawal amount in the water supply service area plan.

4.  If the department disapproves an application under subd. 
1., the department shall notify the applicant in writing of the rea-
son for the disapproval.

(jm)  Consistency with water supply plans; reissuance.  1.  
The department may not approve an application under par. (j) 1. 
for a withdrawal for the purpose of providing water to a public 
water supply system that serves a population of more than 10,000 
if the person proposes to increase the amount of the withdrawal 
over the amount in the current permit, unless the public water 
supply system is covered by an approved water supply service 
area plan under s. 281.348.

2.  The department may not approve an application under par. 
(j) 1. for a withdrawal for the purpose of providing water to a pub-
lic water supply system that is covered by an approved water sup-
ply service area plan under s. 281.348 unless the withdrawal is 
consistent with the water supply service area plan.

(k)  Standards for reissuance in certain cases.  1.  Except as 
provided in par. (jm), the department may not approve an applica-
tion under par. (j) 1., if the person proposes in the application to 
increase the amount of the withdrawal so that it equals 1,000,000 
or more gallons per day for any 30 consecutive days over the 
withdrawal amount as of the beginning of the current permit term 
or the date that the department issued a modified permit for the 
withdrawal if the modification was subject to the state decision-
making standard under sub. (5m) or the compact decision-mak-
ing standard under sub. (6), whichever is later, and if subd. 2. 
does not apply, unless the increased withdrawal meets the state 
decision-making standard under sub. (5m).

2.  Except as provided in subd. 3. or par. (jm), the department 
may not approve an application under par. (j) 1., if the person pro-
poses in the application to increase the amount of the withdrawal 
so that it equals at least 10,000,000 gallons per day for any 30 
consecutive days over the withdrawal amount as of the beginning 
of the current permit term or the date that the department issued 
a modified permit for the withdrawal if the modification was sub-
ject to the compact decision-making standard under sub. (6), 
whichever is later, unless the withdrawal meets the compact deci-
sion-making standard under sub. (6).

3.  A person who submits an application under par. (j) 1., to 
which subd. 2. would otherwise apply, may choose to demon-
strate, using procedures specified in rules promulgated by the de-
partment, the water loss that will result from the increase in the 
withdrawal over the withdrawal amount as of the later of the dates 
under subd. 2.  If the person demonstrates that the resulting in-
crease in water loss would average less than 5,000,000 gallons per 
day in every 90-day period, the state decision-making standard 
under sub. (5m), rather than the compact decision-making stan-
dard under sub. (6), applies to the increase in the withdrawal.

(L)  Prior notice.  Beginning no later than 60 months after the 
compact[s effective date, if a proposal for which approval is re-
quired under this subsection will result in a new water loss or an 
increase in a water loss that will average more than 5,000,000 gal-
lons per day in any 90-day period, the department shall provide 
the other parties and the provinces of Ontario and Quebec, 
Canada, with detailed notice of the proposal and an opportunity 
to comment on the proposal.  The department shall provide a re-
sponse to any comment received under this paragraph.  The de-
partment may not grant an approval under this subsection until at 
least 90 days after the day on which it provided notice under this 
paragraph.

(m)  Regional review.  If a majority of the members of the re-
gional body request regional review of a proposal described in s. 
281.343 (4h) (a) 6. for a withdrawal and the department deter-
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mines under s. 281.343 (4h) (b) 1. that the proposal is subject to 
regional review, the department shall conduct a technical review 
of the proposal and submit the proposal for regional review.  The 
department may not determine under s. 281.343 (4h) (b) 1. that 
the proposal is subject to regional review unless the proposal will 
result in a water loss that will average more than 5,000,000 gal-
lons per day in any 90-day period.  If the department submits the 
proposal for regional review, the department may not act on the 
proposal until the proposal has undergone regional review and the 
department has considered the regional declaration of finding in 
determining whether to approve the proposal or until 90 days af-
ter the department submits the proposal for regional review, 
whichever is sooner.

(n)  Information to be provided.  A person who submits an ap-
plication under par. (d) 1., (g) 1., or (j) 1. shall provide the infor-
mation required by the department by rule.  If a decision-making 
standard under sub. (5m) or (6) applies, the person shall provide 
information about the potential impacts of the withdrawal on the 
waters of the Great Lakes basin and water dependent natural re-
sources.  If the compact decision-making standard under sub. (6) 
applies, the person shall provide an assessment of the individual 
impacts of the proposal for the purposes of sub. (6) (b).  The per-
son may also include a cumulative impact assessment.

(o)  Departmental modifications.  After an opportunity for a 
hearing, the department may modify a permit issued under this 
subsection as necessary to ensure that a withdrawal complies 
with any applicable requirement under sub. (5m) or (6).

(p)  Suspension and revocation.  The department may suspend 
or revoke a permit issued under this subsection for cause, includ-
ing obtaining the permit by misrepresentation or failure to dis-
close material facts or substantially violating the terms of the 
permit.

(q)  Transfer of control.  A permit is not transferable to any 
person except after notice to the department.  A person who pro-
poses to assume control over a permitted withdrawal shall file 
with the department a permit application and a statement of ac-
ceptance of the permit.  The department may require modifica-
tion or revocation and reissuance of the permit to change the 
name of the permittee.

(5e) REQUIREMENTS FOR WATER SUPPLY SERVICE AREA 
PLANS FOR PUBLIC WATER SUPPLY SYSTEMS IN THE GREAT 
LAKES BASIN.  (a)  Unpermitted withdrawals.  1.  Beginning on 
December 8, 2011, the department may not approve a water sup-
ply service area plan under s. 281.348 that provides for a new 
withdrawal from the Great Lakes basin of at least 1,000,000 gal-
lons per day for any 30 consecutive days, or for modification of an 
existing withdrawal that is not covered by a general permit under 
sub. (4s) so that it will equal at least 1,000,000 gallons per day for 
any 30 consecutive days, but to which subd. 2. does not apply, un-
less the withdrawal meets the state decision-making standard un-
der sub. (5m).

2.  Beginning on December 8, 2011, except as provided in 
subd. 3., the department may not approve a water supply service 
area plan under s. 281.348 that provides for a new withdrawal 
from the Great Lakes basin of at least 10,000,000 gallons per day 
for any 30 consecutive days, or for modification of an existing 
withdrawal that is not covered by a general permit under sub. (4s) 
so that it will equal at least 10,000,000 gallons per day for any 30 
consecutive days, unless the withdrawal meets the compact deci-
sion-making standard under sub. (6).

3.  A person who submits a water supply service area plan un-
der s. 281.348, that provides for a new withdrawal to which subd. 
2. would otherwise apply, may choose to demonstrate, using pro-
cedures specified in rules promulgated by the department, the 
water loss that will result from the withdrawal.  If the person 

demonstrates that the water loss would average less than 
5,000,000 gallons per day in every 90-day period, the state deci-
sion-making standard under sub. (5m), rather than the compact 
decision-making standard under sub. (6), applies to the 
withdrawal.

(b)  Increased withdrawals covered by general permits.  1.  
Beginning on December 8, 2011, the department may not ap-
prove a water supply service area plan under s. 281.348 that pro-
vides for modifying a withdrawal that is covered under a general 
permit under sub. (4s) before December 8, 2021, so that the with-
drawal equals 1,000,000 or more gallons per day for any 30 con-
secutive days over the baseline or if the plan provides for modify-
ing the withdrawal after December 7, 2021, so that it equals 
1,000,000 or more gallons per day for any 30 consecutive days 
over the withdrawal amount as of the date that the department is-
sued the current notice of coverage under the general permit and 
if subd. 2. does not apply, unless the withdrawal meets the state 
decision-making standard under sub. (5m).

2.  Beginning on December 8, 2011, except as provided in 
subd. 3., the department may not approve a water supply service 
area plan under s. 281.348 that provides for modifying a with-
drawal that is covered under a general permit under sub. (4s) be-
fore December 8, 2021, so that the withdrawal equals 10,000,000 
or more gallons per day for any 30 consecutive days over the 
baseline or if the plan provides for modifying the withdrawal af-
ter December 7, 2021, so that it equals 10,000,000 or more gal-
lons per day for any 30 consecutive days over the withdrawal 
amount as of the date that the department issued the current no-
tice of coverage under the general permit, unless the withdrawal 
meets the compact decision-making standard under sub. (6).

3.  A person who submits a water supply service area plan un-
der s. 281.348, that provides for an increase in a withdrawal to 
which subd. 2. would otherwise apply, may choose to demon-
strate, using procedures specified in rules promulgated by the de-
partment, the water loss that will result from the increase in the 
withdrawal over the baseline or over the withdrawal amount, 
whichever is applicable under subd. 2.  If the person demon-
strates that the resulting increase in water loss would average less 
than 5,000,000 gallons per day in every 90-day period, the state 
decision-making standard under sub. (5m), rather than the com-
pact decision-making standard under sub. (6), applies to the in-
crease in the withdrawal.

(c)  Increased withdrawals covered by individual permits.  1.  
Beginning on the December 8, 2011, the department may not ap-
prove a water supply service area plan under s. 281.348 that pro-
vides for increasing, before December 8, 2021, the amount of a 
withdrawal that is covered under an individual permit issued un-
der sub. (5) if after the increase the withdrawal would equal 
1,000,000 or more gallons per day for any 30 consecutive days 
over the baseline, or, if the department issued a modified permit 
for the withdrawal and the modification was subject to the state 
decision-making standard under sub. (5m) or the compact deci-
sion-making standard under sub. (6), the withdrawal would equal 
1,000,000 or more gallons per day for any 30 consecutive days 
over the withdrawal amount as of the date that the department is-
sued that modified permit and if subd. 2. does not apply, unless 
the increased withdrawal meets the state decision-making stan-
dard under sub. (5m).

1m.  Beginning on December 8, 2011, the department may 
not approve a water supply service area plan under s. 281.348 that 
provides for increasing, after December 7, 2021, the amount of a 
withdrawal that is covered under an individual permit issued un-
der sub. (5) and after the increase the withdrawal would equal 
1,000,000 or more gallons per day for any 30 consecutive days 
over the withdrawal amount as of the beginning of the current 
permit term or the date that the department issued a modified per-
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mit for the withdrawal if the modification was subject to the state 
decision-making standard under sub. (5m) or the compact deci-
sion-making standard under sub. (6), whichever is later, and if 
subd. 2m. does not apply, unless the increased withdrawal meets 
the state decision-making standard under sub. (5m).

2.  Beginning on December 8, 2011, except as provided in 
subd. 3., the department may not approve a water supply service 
area plan under s. 281.348 that provides for increasing, before 
December 8, 2021, the amount of a withdrawal that is covered 
under an individual permit issued under sub. (5) if after the in-
crease the withdrawal would equal 10,000,000 or more gallons 
per day for any 30 consecutive days over the baseline, or, if the 
department issued a modified permit for the withdrawal and the 
modification was subject to the compact decision-making stan-
dard under sub. (6), the withdrawal would equal 10,000,000 gal-
lons per day for any 30 consecutive days over the withdrawal 
amount as of the date that the department issued that modified 
permit, unless the increased withdrawal meets the compact deci-
sion-making standard under sub. (6).

2m.  Beginning on December 8, 2011, except as provided in 
subd. 3., the department may not approve a water supply service 
area plan under s. 281.348 that provides for increasing, after De-
cember 7, 2021, the amount of a withdrawal that is covered under 
an individual permit issued under sub. (5) and after the increase 
the withdrawal would equal 10,000,000 or more gallons per day 
for any 30 consecutive days over the withdrawal amount as of the 
beginning of the current permit term or the date that the depart-
ment issued a modified permit for the withdrawal if the modifica-
tion was subject to the compact decision-making standard under 
sub. (6), whichever is later, unless the increased withdrawal meets 
the compact decision-making standard under sub. (6).

3.  A person who submits a water supply service area plan un-
der s. 281.348, that provides for an increase in a withdrawal to 
which subd. 2. or 2m. would otherwise apply, may choose to 
demonstrate, using procedures specified in rules promulgated by 
the department, the water loss that will result from the increase in 
the withdrawal over the baseline or over the withdrawal amount, 
whichever is applicable under subd. 2. or 2m.  If the person 
demonstrates that the resulting increase in water loss would aver-
age less than 5,000,000 gallons per day in every 90-day period, 
the state decision-making standard under sub. (5m), rather than 
the compact decision-making standard under sub. (6), applies to 
the increase in the withdrawal.

(d)  Providing prior notice.  The department may not approve 
a water supply service area plan under s. 281.348 that provides 
for a withdrawal described in sub. (5) (L) unless the department 
has provided notice as required under sub. (5) (L) at least 90 days 
before approving the water supply service area plan and has pro-
vided a response to any comment received.

(e)  Regional review.  The department may not approve a water 
supply service area plan under s. 281.348 if a majority of the 
members of the regional body request regional review of a with-
drawal described in s. 281.343 (4h) (a) 6. provided for in the plan 
unless the department complies with sub. (5) (m).

(5m) STATE DECISION-MAKING STANDARD.  A proposal 
meets the state decision-making standard if all of the following 
apply:

(a)  The amount of the withdrawal or increase in the with-
drawal is needed to meet the projected needs of the person who 
will use the water.

(b)  For an increase in a withdrawal, cost-effective conserva-
tion practices have been implemented for existing uses of the wa-
ter, as required under rules promulgated by the department under 
sub. (8) (d).

(c)  The applicant has assessed other potential water sources 
for cost-effectiveness and environmental effects.

(d)  Cost-effective conservation practices will be implemented 
to ensure efficient use of the water, for a new withdrawal, or of 
the increased amount of an existing withdrawal.

(e)  One of the following applies:
1.  No significant adverse environmental impacts to the wa-

ters of the state will result from the new or increased withdrawal.
2.  If the withdrawal is from a surface water body, the appli-

cant demonstrates that the withdrawal will not result in the viola-
tion of water quality standards under s. 281.15 or impair fish 
populations.

3.  The department has issued a permit under s. 30.18 for the 
new or increased withdrawal or has issued a permit under s. 30.12 
for a structure that will be used for the new or increased 
withdrawal.

4.  The department has issued an approval under s. 281.34, or 
s. 281.17, 2001 stats., for the new or increased withdrawal.

(6) COMPACT DECISION-MAKING STANDARD.  A proposal 
meets the compact decision-making standard if all of the follow-
ing apply:

(a)  All of the water withdrawn from the Great Lakes basin 
will be returned to the source watershed, less an allowance for 
consumptive use.

(b)  The withdrawal will result in no significant adverse indi-
vidual impacts or cumulative impacts to the quantity or quality of 
the waters of the Great Lakes basin, to water dependent natural 
resources, to the source watershed, or, if the withdrawal is from a 
stream tributary to one of the Great Lakes, to the watershed of 
that stream.

(c)  The withdrawal will be implemented in a way that incor-
porates environmentally sound and economically feasible water 
conservation measures.

(d)  The withdrawal will be in compliance with all applicable 
local, state, and federal laws and interstate and international 
agreements, including the Boundary Waters Treaty of 1909.

(e)  The proposed use of the water is reasonable, based on a 
consideration of all of the following:

1.  Whether the proposed withdrawal is planned in a way that 
provides for efficient use of the water and will avoid or minimize 
the waste of water.

2.  If the proposal would result in an increased water loss, 
whether efficient use is made of existing water supplies.

3.  The balance of the effects of the proposed withdrawal and 
use, and other existing or planned withdrawals and water uses 
from the water source, on economic development, social develop-
ment, and environmental protection.

4.  The supply potential of the water source, considering 
quantity, quality, reliability, and safe yield of hydrologically inter-
connected water sources.

5.  The probable degree and duration of any adverse impacts 
caused or expected to be caused by the proposed withdrawal and 
use, under foreseeable conditions, to other lawful consumptive 
uses or nonconsumptive uses of water or to the quantity or quality 
of the waters of the Great Lakes basin and water dependent natu-
ral resources, and the proposed plans and arrangements for avoid-
ance or mitigation of those impacts.

6.  Any provisions for restoration of hydrologic conditions 
and functions of the source watershed or, if the withdrawal is 
from the stream tributary to one of the Great Lakes, of the water-
shed of that stream.

(7) EXEMPTIONS.  Subsections (3) to (6) do not apply to with-
drawals from the Great Lakes basin or diversions for any of the 
following purposes:
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(a)  To supply vehicles, including vessels and aircraft, for the 
needs of the persons or animals being transported or for ballast or 
other needs related to the operation of the vehicles.

(b)  To use in a noncommercial project that lasts no more than 
3 months for fire fighting, humanitarian, or emergency response 
purposes.

(7m) EMERGENCY ORDER.  The department may, without a 
prior hearing, order a person to whom the department has issued 
an individual permit or notice of coverage under a general permit 
under this section or s. 281.344 to immediately stop a withdrawal 
if the department determines that there is a danger of imminent 
harm to the public health, safety, or welfare, to the environment, 
or to the water resources or related land resources of this state.  
The order shall specify the date on which the withdrawal must be 
stopped and the date, if any, on which it may be resumed.  The or-
der shall notify the person that the person may request a contested 
case hearing under ch. 227.  The hearing shall be held as soon as 
practicable after receipt of a request for a hearing.  An emergency 
order remains in effect pending the result of the hearing.

(8) STATEWIDE WATER CONSERVATION AND EFFICIENCY.  (a)  
Goals and objectives.  The department shall specify water con-
servation and efficiency goals and objectives for the waters of the 
state and for the waters of the Great Lakes basin.  The department 
shall specify goals and objectives for the waters of the Great 
Lakes basin that are consistent with the goals under s. 281.343 
(4b) (a) and the objectives identified by the Great Lakes council 
under s. 281.343 (4b) (a) and (c).  In specifying these goals and 
objectives, the department shall consult with the department of 
safety and professional services and the public service commis-
sion and consider the water conservation and efficiency goals and 
objectives developed in any pilot program conducted by the de-
partment in cooperation with the regional body.

(b)  Statewide program.  In cooperation with the department 
of safety and professional services and the public service com-
mission, the department shall develop and implement a statewide 
water conservation and efficiency program that includes all of the 
following:

1.  Promotion of environmentally sound and economically 
feasible water conservation measures through a voluntary 
statewide program.

1m.  Mandatory and voluntary conservation and efficiency 
measures for the waters of the Great Lakes basin that are neces-
sary to implement subs. (4), (4s), (5), (5m), and (6) and s. 
281.348.

2.  Water conservation and efficiency measures that the pub-
lic service commission requires or authorizes a water utility to 
implement under ch. 196.

3.  Water conservation and efficiency measures that the de-
partment of safety and professional services requires or autho-
rizes to be implemented under chs. 101 and 145.

(c)  Great Lakes basin program.  No later than the 24th month 
beginning after the compact[s effective date, the department shall 
implement a Great Lakes basin water conservation and efficiency 
program as part of the statewide program under par. (b), for all 
users of the waters of the Great Lakes basin, that is designed to 
achieve the goals and objectives for the waters of the Great Lakes 
basin that are specified under par. (a).  The department shall in-
clude in the Great Lakes basin program the activities in par. (b) 1. 
to 3. applicable in the Great Lakes basin and application of the 
water conservation and efficiency measures specified under par. 
(d) in subs. (4) (f) 6. and (g) and (6) (c).

(d)  Water conservation and efficiency measures.  The depart-
ment shall promulgate rules specifying water conservation and 
efficiency measures for the purposes of implementing par. (b).  In 
the rules, the department may not require retrofitting of existing 

fixtures, appliances, or equipment.  The department shall specify 
measures based on all of the following:

1.  The amount and type of diversion, withdrawal, or con-
sumptive use and whether the diversion, withdrawal, or consump-
tive use exists on December 8, 2008, is expanded, or is new.

2.  The results of any pilot water conservation program con-
ducted by the department in cooperation with the regional body.

3.  The results of any assessments under sub. (11) (d).
(9) TRIBAL CONSULTATION; PUBLIC PARTICIPATION.  (a)  

Tribal consultation.  The department shall consult with a feder-
ally recognized American Indian tribe or band in this state con-
cerning a proposal that may affect the tribe or band and that is 
subject to regional review or Great Lakes council approval under 
sub. (4) or (5).

(b)  Public notice.  1.  The department shall, by rule, create 
procedures for providing to interested members of the public no-
tices of each complete application that the department receives 
under sub. (5) to which the state decision-making standard under 
sub. (5m) or the compact decision-making standard under sub. 
(6) applies, other than an application from a person operating a 
public water supply system that is covered by an approved water 
supply service area plan under s. 281.348, and each complete ap-
plication that the department receives under sub. (4) and of each 
general permit that the department proposes to issue under sub. 
(4s) (a).  The department shall include, in the rule, at least the fol-
lowing procedures:

a.  Publication of the notice as a class 1 notice under ch. 985.
b.  Mailing of the notice to any person, group, local govern-

mental unit, or state agency upon request.
c.  Publication of the notice through an electronic notification 

system established by the department.
d.  Publication of the notice on the department[s Internet 

website.
2.  The department shall establish the form and content of a 

public notice by rule.  The department shall include in every pub-
lic notice concerning an application to which subd. 1. applies at 
least the following information:

a.  The name and address of each applicant.
b.  A brief description of the proposal for which the applica-

tion is made, including the amount of the proposed withdrawal or 
diversion.

c.  A brief description of the procedures for the formulation 
of final determinations on applications, including the 30-day 
comment period required under par. (c).

d.  Information indicating where the complete application 
may be viewed on the department[s Internet website.

(bm)  Notice date.  For the purpose of determining the date on 
which public notice is provided under this subsection, the date on 
which the department first publishes the notice on its Internet 
website shall be considered the date of public notice.

(c)  Public comment.  The department shall receive public 
comments on a proposal for which it receives an application to 
which par. (b) 1. applies or on a proposed general permit under 
sub. (4s) (a) for a 30-day period beginning when the department 
gives notice under par. (b) 1.  The department shall retain all writ-
ten comments submitted during the comment period and shall 
consider the comments in making its decisions on the 
application.

(d)  Public hearing.  1.  The department shall provide an op-
portunity for any interested person or group of persons, any af-
fected local governmental unit, or any state agency to request a 
public hearing with respect to a proposal for which the depart-
ment receives an application to which par. (b) 1. applies or on a 
proposed general permit under sub. (4s) (a).  A request for a pub-
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lic hearing shall be filed with the department within 30 days after 
the department gives notice under par. (b).  The party filing a re-
quest for a public hearing shall indicate the interest of the party 
and the reasons why a hearing is warranted.  The department 
shall hold a public hearing on a proposal for which the depart-
ment receives an application to which par. (b) 1. applies or on a 
proposed general permit under sub. (4s) (a) if the department de-
termines that there is a significant public interest in holding a 
hearing.

2.  The department shall promulgate, by rule, procedures for 
the conduct of public hearings held under this paragraph.  A hear-
ing held under this paragraph is not a contested case hearing un-
der ch. 227.

3.  The department shall provide public notice of any hearing 
held under this paragraph in the manner provided under par. (b) 
1.  The notice shall include the time, date, and location of the 
hearing, a summary of the subject matter of the application or 
proposed general permit, and information indicating where a 
copy of the application or proposed general permit that is the sub-
ject of the hearing may be found on the department[s Internet 
website.  The summary shall contain a brief, precise, easily un-
derstandable, plain language description of the subject matter of 
the application or proposed general permit.  If the hearing con-
cerns an application received by the department, the notice shall 
also include the name and address of the applicant.

(e)  Public access to information.  Any record or other infor-
mation provided to or obtained by the department regarding a 
proposal for which an application under sub. (4) or (5) is received 
is a public record as provided in subch. II of ch. 19.  The depart-
ment shall make available to and provide facilities for the public 
to inspect and copy any records or other information provided to 
or obtained by the department regarding a proposal for which an 
application for a new or increased diversion or withdrawal under 
sub. (4) or (5) is received, except that any record or other informa-
tion provided to the department may be treated as confidential 
upon a showing to the secretary that the record or information is 
entitled to protection as a trade secret, as defined in s. 134.90 (1) 
(c), or upon a determination by the department that domestic se-
curity concerns warrant confidential treatment.  Nothing in this 
subsection prevents the use of any confidential records or infor-
mation obtained by the department in the administration of this 
section in compiling or publishing general analyses or sum-
maries, if the analyses or summaries do not identify a specific 
owner or operator.

(h)  Expediting review.  The department shall take appropriate 
measures to expedite, to the extent feasible, applicable reviews by 
the regional body, Great Lakes council, parties, and the provinces 
of Ontario and Quebec of applications under this section that are 
subject to regional review.

(10m) AMENDMENT OF COASTAL MANAGEMENT PROGRAM.  
(a)  The Wisconsin coastal management council, created under s. 
14.019, shall amend this state[s coastal management program 
submitted to the U.S. secretary of commerce under 16 USC 1455, 
to incorporate the requirements of this section, as they apply to 
the water resources of the Great Lakes basin, and shall formally 
submit the proposed amendments to the U.S. secretary of 
commerce.

(b)  After approval of the amendments submitted to the U.S. 
secretary of commerce under par. (a), the Wisconsin coastal man-
agement council shall, when conducting federal consistency re-
views under 16 USC 1456 (c), consider the requirements speci-
fied under par. (a), if applicable.

(c)  If the department issues a permit for a withdrawal to which 
this section applies, and the withdrawal is subject to a federal 
consistency review under 16 USC 1456 (c), the Wisconsin 

coastal management council shall certify that the withdrawal is 
consistent with this state[s coastal management program.

(11) INFORMATION, REPORTS, AND ASSESSMENTS.  (a)  
Statewide inventory.  1.  The department shall develop and main-
tain a water resources inventory consisting of information about 
the waters of the state including information about the location, 
type, quantity, and uses of water resources and the location, and 
type of diversions, withdrawals, and consumptive uses and quan-
tities of withdrawals and water losses.  The department shall de-
velop the inventory in cooperation with federal and local govern-
mental entities, agencies of this state and of the other parties, 
tribal agencies, and private entities.  The department shall use in-
formation in the registry under sub. (3) (c) in creating the 
inventory.

2.  The department shall create the water resources inventory 
under subd. 1. no later than June 1, 2014, or the first day of the 
60th month beginning after the compact[s effective date, which-
ever is later.

(b)  Annual report on water resources.  Beginning within 60 
months after the compact[s effective date, the department shall 
annually report to the Great Lakes council the information from 
par. (a) regarding withdrawals that average 100,000 gallons per 
day or more over a 30-day period, including consumptive uses, in 
the basin and any diversions, as well as the amounts of the with-
drawals, water losses from consumptive uses, and diversions in 
the basin reported under sub. (3) (e).

(c)  Program report.  No later than 12 months after the com-
pact[s effective date, and every 5 years thereafter, the department 
shall submit a report to the Great Lakes council and the regional 
body describing the implementation of the program under this 
section, including the manner in which withdrawals from the 
Great Lakes basin are managed, how the criteria for approval un-
der subs. (4), (5), and (6) are applied, and how conservation and 
efficiency measures are implemented.

(d)  Assessment of water conservation and efficiency program.  
After the compact[s effective date, the department shall annually 
assess the effectiveness of the water conservation and efficiency 
program under sub. (8) (c) in meeting the Great Lakes basin water 
conservation and efficiency goals under sub. (8) (a).  In each as-
sessment, the department shall consider whether there is a need 
to adjust the Great Lakes basin water conservation and efficiency 
program in response to new demands for water from the basin and 
the potential impacts of the cumulative effects of diversions, 
withdrawals, and consumptive uses and of climate.  The depart-
ment shall provide the assessment to the Great Lakes council and 
the regional body and make it available to the public.

(e)  Assessment of cumulative impacts.  The department shall 
participate in the periodic assessment of the impacts of with-
drawals, diversions, and consumptive uses under s. 281.343 (4z) 
(a).

(f)  Report on threshold.  No later than the 60th month begin-
ning after the compact[s effective date, the department shall sub-
mit to the legislature under s. 13.172 (2) a report analyzing the 
impact of the threshold under sub. (5) (a) and providing any rec-
ommendations to change the threshold.

(g)  Water use report.  Beginning no later than 8 years after 
June 11, 2008, or 5 years after the last report published under s. 
281.344 (11), whichever is earlier, and every 5 years thereafter, 
the department, using water use data reported under this section, 
shall publish a water use report to summarize water usage, iden-
tify related trends, identify areas of future water usage concerns, 
and recommend future actions to promote sustainable water use.  
The department shall also include in the report water resource in-
formation derived from reporting and data accumulation require-
ments under other water regulatory laws.
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(12) FEES.  (a)  Subject to par. (am), a person who has a water 
supply system with the capacity to make a withdrawal from the 
waters of the state averaging 100,000 gallons per day or more in 
any 30-day period shall pay to the department an annual fee of 
$125, except that the department may promulgate a rule specify-
ing a different amount and except that, notwithstanding the de-
partment[s rule-making authority, no person is required to pay 
more than $1,000 per year under this paragraph.

(am)  The following are not considered in determining the ca-
pacity of a water supply system for the purposes of par. (a):

1.  The capacity of a well that has a capacity of less than 
100,000 gallons per day and that is used primarily to provide wa-
ter to a single-family or multifamily residence.

2.  The capacity of a well used primarily for fire protection 
purposes.

(b)  In addition to the fee under par. (a), a person who with-
draws from the Great Lakes basin more than 50,000,000 gallons 
per year shall pay to the department an annual fee in an amount 
specified under par. (c).

(c)  The department shall promulgate a rule specifying the 
amount of the fee under par. (b).

(d)  A person who submits an application under sub. (4) shall 
pay to the department a review fee of $5,000 and shall pay to the 
department an amount equal to any fees imposed on this state re-
lated to review of the proposed diversion by the Great Lakes 
council or the regional body.

(13m) EXCEEDANCES.  It is not a violation of this section to 
withdraw an amount of water that exceeds the withdrawal amount 
specified in a permit issued under sub. (5) or in the database un-
der sub. (4s) (i), unless the amount by which the withdrawal ex-
ceeds the withdrawal amount would result in the application of 
the state decision-making standard under sub. (5m) or the com-
pact decision-making standard under sub. (6).

(14) PENALTIES.  (a)  Any person who violates this section or 
any rule promulgated or approval issued under this section shall 
forfeit not less than $10 nor more than $10,000 for each violation.  
Each day of continued violation is a separate offense.

(c)  In addition to the penalties under par. (a), the court may or-
der the defendant to abate any nuisance, restore a natural re-
source, or take, or refrain from taking, any other action as neces-
sary to eliminate or minimize any environmental damage caused 
by the violation.

History:  2007 a. 227; 2009 a. 28, 180, 276; 2011 a. 32, 167; 2015 a. 177; 2017 
a. 21, 58; 2017 a. 365 s. 112.

Cross-reference:  See also ch. NR 860, Wis. adm. code.
Diversions from the Great Lakes:  Out of the Watershed and in Contravention of 

the Compact.  Wabiszewski.  100 MLR 627 (2016).

281.348 Water supply service area plans for public 
water supply systems.  (1) DEFINITIONS.  In this section:

(a)  XCompact[s effective dateY means the effective date of the 
Great Lakes — St. Lawrence River Basin Water Resources Com-
pact under s. 281.343 (9) (d).

(b)  XCost-effectiveness analysisY means a systematic compar-
ison of alternative means of providing a water supply in order to 
identify alternatives that will minimize total resources costs and 
maximize environmental benefits over a planning period.

(c)  XGreat Lakes basinY means the watershed of the Great 
Lakes and the St. Lawrence River upstream from Trois-Rivieres, 
Quebec.

(cm)  XGreat Lakes councilY means the Great Lakes — St. 
Lawrence River Basin Water Resources Council, created under s. 
281.343 (2) (a).

(d)  XPublic water supplyY means water distributed to the pub-
lic through a physically connected system of treatment, storage, 
and distribution facilities that serve a group of largely residential 

customers and that may also serve industrial, commercial, and 
other institutional customers.

(e)  XTotal resources costsY includes monetary costs and direct 
and indirect environmental as well as other nonmonetary costs.

(f)  XWithdrawY means to take water from surface water or 
groundwater.

(g)  XWithdrawalY means the taking of water from surface wa-
ter or groundwater, including the taking of surface water or 
groundwater for the purpose of bottling the water.

(2) DETERMINATIONS CONCERNING APPLICABILITY OF RE-
QUIREMENTS.  (a)  For the purposes of this section, the surface 
water divide is used to determine whether a withdrawal of surface 
water or groundwater is from the Great Lakes basin.

(b)  For the purposes of this section, the withdrawal of water 
from more than one source within the Great Lakes basin to sup-
ply a common distribution system is considered one withdrawal.

(3) REQUIREMENTS.  (a)  1.  The department shall establish, 
by rule, and administer a continuing water supply planning 
process for the preparation of water supply plans for persons op-
erating public water supply systems.  The period covered by a 
plan under this subsection may not exceed 20 years.  A regional 
planning commission may prepare plans for persons operating 
public water supply systems.

2.  A person operating a public water supply system that 
serves a population of 10,000 or more and that withdraws water 
from the waters of the state shall prepare a plan under this section 
no later than December 31, 2025.

3.  A person operating a public water supply system shall ob-
tain department approval of a water supply service area plan that 
provides for a new or increased diversion that requires approval 
under s. 281.346 (4) or a new or increased withdrawal that re-
quires approval under s. 281.346 (4s) or (5).

4.  Except as provided in subd. 3., a person operating a public 
water supply system is not required to obtain department approval 
of a water supply service area plan.

(b)  The department shall include in the process under par. (a) 
procedures and requirements for all of the following:

1.  Public review and comment on a proposed plan.  For a 
plan prepared after the compact[s effective date covering a public 
water supply system that withdraws water from the Great Lakes 
basin, the procedures and requirements under this subdivision 
shall be consistent with s. 281.343 (6) (b).

2.  Submission of the plan to the governing body of each city, 
village, and town whose public water supply is addressed by the 
plan.

2e.  Submission of the plan to the department if department 
approval is required under par. (a) 3.

2m.  Approval of the plan by the department if department 
approval is required under par. (a) 3.

3.  Ensuring that plans remain current.
5.  Reopening or reconsideration by the department of a pre-

viously approved plan.
(bm)  A person preparing a plan under par. (a) shall consider 

existing regional water needs assessments and other regional wa-
ter supply planning information.

(c)  A person preparing a plan under par. (a) shall include all of 
the following in the plan:

1.  Delineation of the area for which the plan is being 
prepared.

1m.  If department approval is required, delineation of pro-
posed water supply service areas for each public water supply 
system making a withdrawal covered by the plan, except as pro-
vided in par. (cr).
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2.  An inventory of the sources and quantities of the current 
water supplies in the area.

3.  A forecast of the demand for water in the area over the pe-
riod covered by the plan.

3m.  Identification of the existing population and population 
density of the area for which the plan is prepared and forecasts of 
the expected population of the area during the period covered by 
the plan based on growth projections for the area and municipally 
planned population densities.

4.  Identification of options for supplying water in the area for 
the period covered by the plan that are approvable under other ap-
plicable statutes and rules.

4m.  A cost-effectiveness analysis of regional and individual 
water supply and water conservation alternatives if the plan pro-
vides for a new or increased diversion requiring approval under s. 
281.346 (4) or a new or increased withdrawal requiring approval 
under s. 281.346 (4s) or (5).

5.  An assessment of the environmental and economic im-
pacts of carrying out specific significant recommendations of the 
plan.

6.  A demonstration that the plan will effectively utilize exist-
ing water supply storage and distribution facilities and waste-
water infrastructure to the extent practicable.

7.  Identification of the procedures for implementing and up-
dating the plan.

8.  An analysis of how the plan supports and is consistent 
with applicable comprehensive plans, as defined in s. 66.1001 (1) 
(a), and applicable approved areawide water quality management 
plans under s. 283.83.

9.  Other information specified by the department.
(cm)  For the purposes of plans under par. (a), an areawide wa-

ter quality planning agency designated by the governor under ch. 
NR 121, Wis. Adm. Code, may provide regional water needs as-
sessments and other regional water supply planning information.

(cr)  For the purposes of plans under par. (a), if the Great 
Lakes council approves a diversion area for a public water supply 
system proposing to make a diversion from the Great Lakes basin 
under s. 281.346 (4) (e), that diversion area shall be the delin-
eated water supply service area for purposes of this section and 
does not need to be consistent with the approved areawide water 
quality management plan under s. 283.83 for the planning area.

(d)  If department approval of a plan is required, the depart-
ment may not approve a plan unless all of the following apply:

1.  The plan provides for a water supply system that is approv-
able under this section and other applicable statutes and rules 
based on a cost-effectiveness analysis of regional and individual 
water supply and water conservation alternatives.

2.  The plan will effectively utilize existing water supply stor-
age and distribution facilities and wastewater infrastructure to the 
extent practicable.

3.  The plan is consistent with applicable comprehensive 
plans, as defined in s. 66.1001 (1) (a).

5.  Beginning on December 8, 2011, if the plan covers a pub-
lic water supply system that withdraws water from the Great 
Lakes basin, the plan complies with any applicable requirements 
in s. 281.346 (5e).

(e)  The department shall specify in its approval of a plan un-
der this section a water supply service area for each public water 
supply system making a withdrawal covered by the plan.  The de-
partment may not limit water supply service areas based on juris-
dictional boundaries, except as necessary to prevent waters of the 
Great Lakes basin from being transferred from a county that lies 
completely or partly within the Great Lakes basin into a county 
that lies entirely outside the Great Lakes basin, or except where 

the water supply service area is delineated by a diversion area ap-
proved by the Great Lakes council under par. (cr).

(f)  A person applying for an approval under s. 281.344 (4) or 
281.346 (4) may use elements of an approved plan under this sub-
section to show compliance with requirements under s. 281.344 
(4) or 281.346 (4) to which the plan is relevant.

(4) WITHDRAWAL AMOUNT IN CERTAIN PLANS.  If a plan un-
der this section that covers a public water supply system making a 
withdrawal from the Great Lakes basin requires department ap-
proval, the department shall specify a withdrawal amount for the 
public water supply system equal to the greatest of the following:

(a)  The amount needed for the public water supply system to 
provide a public water supply in the water supply service area in 
the plan during the period covered by the plan, as determined us-
ing the population and related service projections in the plan.

(b)  If the withdrawal is covered by an individual permit issued 
under s. 281.344 (5) or 281.346 (5) when the department ap-
proves the plan, the withdrawal amount in that permit when the 
department approves the plan or, if the withdrawal is covered by a 
general permit issued under s. 281.344 (4s) or 281.346 (4s) when 
the department approves the plan, the withdrawal amount for the 
public water supply system in the database under s. 281.346 (4s) 
(i) when the department approves the plan.

(5) WATER SUPPLY SERVICE AREA.  A water supply service 
area plan prepared under this section does not create, establish, or 
evidence an obligation for any water utility to provide service to 
the service area delineated or covered in the plan.  The public ser-
vice commission may not require a water utility to extend or pro-
vide service to an area on the basis of the provisions of a plan.

History:  2007 a. 227; 2009 a. 28; 2017 a. 38; 2021 a. 126.

281.35 Water resources conservation and manage-
ment.  (1) DEFINITIONS.  In this section:

(a)  XApprovalY means a permit issued under s. 30.18, 281.344 
(5), or 281.346 (5) or an approval under s. 281.17 (1), 2001 stats., 
or s. 281.34 or 281.41.

(b)  XAuthorized base level of water lossY means any of the 
following:

1.  The maximum 30-day average water loss authorized as a 
condition of an approval.

2.  If subd. 1. does not apply, the highest average daily water 
loss over any 30-day period that is reported to the department un-
der s. 281.17, 2001 stats., or s. 30.18 (6) (c), 281.34, 281.344 (5), 
281.346 (5), or 281.41.

3.  If there is no water loss from an existing withdrawal, zero 
gallons per day.

(bm)  XCompact[s effective dateY means the effective date of 
the Great Lakes — St. Lawrence River Basin Water Resources 
Compact under s. 281.343.

(c)  XConsumptive useY means a use of waters of the state, 
other than an interbasin diversion, that results in a failure to re-
turn any or all of the water to the basin from which it is with-
drawn.  XConsumptive usesY include, but are not limited to, evap-
oration and incorporation of water into a product or agricultural 
crop.

(cm)  XFacilityY means an operating plant or establishment 
providing electricity to the public or carrying on any manufactur-
ing activity, trade, or business on one site, including similar 
plants or establishments under common ownership or control lo-
cated on contiguous properties.

(d)  XGreat Lakes basinY means the watershed of the Great 
Lakes and the St. Lawrence River upstream from Trois-Rivieres, 
Quebec.

(e)  XGreat Lakes charterY means the document establishing 
the principles for the cooperative management of Great Lakes 
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water resources, signed by the governors and premiers of the 
Great Lakes region on February 11, 1985.

(f)  XGreat Lakes regionY means the geographic region com-
posed of the states of Illinois, Indiana, Michigan, Minnesota, 
New York, Ohio and Wisconsin, the commonwealth of Pennsyl-
vania and the provinces of Ontario and Quebec, Canada.

(g)  XInterbasin diversionY means a transfer of the waters of 
the state from either the Great Lakes basin or the upper Missis-
sippi River basin to any other basin.

(h)  XInternational joint commissionY means the commission 
established by the boundary water agreement of 1909 between 
the United States and Canada.

(i)  XPersonY has the meaning given in s. 281.01 (9) and also 
includes special purpose districts established under s. 66.0827, 
other states and provinces and political subdivisions of other 
states and provinces.

(j)  XUpper Mississippi River basinY means the watershed of 
the Mississippi River upstream from Cairo, Illinois.

(k)  XUpper Mississippi River regionY means the geographic 
region composed of the states of Illinois, Iowa, Minnesota, Mis-
souri and Wisconsin.

(L)  XWater lossY means a loss of water from the basin from 
which it is withdrawn as a result of interbasin diversion or con-
sumptive use or both.

(m)  XWithdrawalY means the removal or taking of water from 
the waters of the state.

(2) AGGREGATION OF MULTIPLE WITHDRAWALS.  In calculat-
ing the total amount of an existing or proposed water loss for pur-
poses of determining the applicability of sub. (4), a person shall 
include all separate interbasin diversions and consumptive uses, 
or combinations thereof, which the person makes or proposes to 
make to supply a single facility or public water supply system.

(4) WATER LOSS APPROVAL REQUIRED.  (a)  This subsection 
applies to all of the following:

1.  A person to whom a permit has been issued under s. 30.18 
or who is required to obtain a permit under that section before be-
ginning or increasing a withdrawal.

2.  A person who is operating a well under an approval issued 
under s. 281.17 (1), 2001 stats.

2m.  A person who is operating a well under an approval is-
sued under s. 281.34 or who is required to obtain an approval un-
der that section before constructing a well.

3.  An owner who is operating a system or plant under plans 
approved under s. 281.41 or who is required to submit plans and 
obtain an approval under that section before construction or ex-
tension of a proposed system or plant.

4.  A person to whom a permit under s. 281.344 (5) or 
281.346 (5) has been issued or who is required to obtain a permit 
under one of those provisions before beginning or increasing a 
withdrawal.

(b)  Before any person specified in par. (a) may begin a new 
withdrawal or increase the amount of an existing withdrawal, the 
person shall apply to the department under s. 30.18, 281.34, 
281.344 (5), 281.346 (5), or 281.41 for a new approval or a mod-
ification of its existing approval if either of the following condi-
tions applies:

1.  The person proposes to begin a new withdrawal that will 
result in a water loss averaging more than 2,000,000 gallons per 
day in any 30-day period.

2.  The person proposes to increase an existing withdrawal 
that will result in a water loss averaging more than 2,000,000 gal-
lons per day in any 30-day period above the person[s authorized 
base level of water loss.

(5) APPLICATION; APPROVAL; DENIAL.  (a)  Application.  An 

application under sub. (4) (b) shall contain a statement of and 
documentation for all of the following:

1.  The current operating capacity of the withdrawal system, 
if the proposed increase requires the expansion of an existing 
system.

2.  The total new or increased operating capacity of the with-
drawal system.

3.  The place and source of the proposed withdrawal.
4.  The place of the proposed discharge or return flow.
5.  The place and nature of the proposed water use.
6.  The estimated average annual and monthly volumes and 

rates of withdrawal.
7.  The estimated average annual and monthly volumes and 

rates of water loss.
8.  The anticipated effects, if any, that the withdrawal will 

have on existing uses of water resources and related land uses 
both within and outside of the Great Lakes basin or the upper 
Mississippi River basin.

9.  Any land acquisition, equipment, energy consumption or 
the relocation or resiting of any existing community, facility, 
right-of-way or structure that will be required.

10.  The total anticipated costs of any proposed construction.
11.  A list of all federal, state, provincial and local approvals, 

permits, licenses and other authorizations required for any pro-
posed construction.

13.  A statement as to whether the proposed withdrawal com-
plies with all applicable plans for the use, management and pro-
tection of the waters of the state and related land resources, in-
cluding plans developed under s. 283.83.

14.  A description of other ways the applicant[s need for water 
may be satisfied if the application is denied or modified.

15.  A description of the conservation practices the applicant 
intends to follow.

16.  Any other information required by the department by 
rule.

(b)  Great Lakes basin; consultation required.  If the depart-
ment receives an application before the compact[s effective date 
that, if approved, will result in a new water loss to the Great Lakes 
basin averaging more than 5,000,000 gallons per day in any 30-
day period, or an increase in an existing withdrawal that will re-
sult in a water loss averaging 5,000,000 gallons per day in any 30-
day period above the applicant[s authorized base level of water 
loss, the department shall notify the office of the governor or pre-
mier and the agency responsible for management of water re-
sources in each state and province of the Great Lakes region and, 
if required under the boundary water agreement of 1909, the in-
ternational joint commission.  The department shall also request 
each state and province that has cooperated in establishing the re-
gional consultation procedure under sub. (11m) to comment on 
the application.  In making its determination on an application, 
the department shall consider any comments that are received 
within the time limit established under par. (c).

(c)  Department response.  Within the time limit established 
by the department by rule, which shall be consistent with the time 
limit, if any, established by the governors and premiers of the 
Great Lakes states and provinces, the department shall do one of 
the following in writing:

1.  Notify the applicant that the application is approved or de-
nied, and if it is denied, the reason for the denial.

2.  Notify the applicant of any modifications necessary to 
qualify the application for approval.

(d)  Grounds for approval.  Before approving an application, 
the department shall determine all of the following:
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1.  That no public water rights in navigable waters will be ad-
versely affected.

2.  That the proposed withdrawal does not conflict with any 
applicable plan for future uses of the waters of the state, including 
plans developed under ss. 281.12 (1) and 283.83.

3.  That both the applicant[s current water use, if any, and the 
applicant[s proposed plans for withdrawal, transportation, devel-
opment and use of water resources incorporate reasonable con-
servation practices.

4.  That the proposed withdrawal and uses will not have a sig-
nificant adverse impact on the environment and ecosystem of the 
Great Lakes basin or the upper Mississippi River basin.

5.  That the proposed withdrawal and uses are consistent with 
the protection of public health, safety and welfare and will not be 
detrimental to the public interest.

6.  That the proposed withdrawal will not have a significant 
detrimental effect on the quantity and quality of the waters of the 
state.

7.  If the proposed withdrawal will result in an interbasin di-
version, all of the following:

a.  That each state or province to which the water will be di-
verted has developed and is implementing a plan to manage and 
conserve its own water quantity resources, and that further devel-
opment of its water resources is impracticable or would have a 
substantial adverse economic, social or environmental impact.

b.  That granting the application will not impair the ability of 
the Great Lakes basin or upper Mississippi River basin to meet its 
own water needs.

c.  That the interbasin diversion alone, or in combination with 
other water losses, will not have a significant adverse impact on 
lake levels, water use, the environment or the ecosystem of the 
Great Lakes basin or upper Mississippi River basin.

d.  That the proposed withdrawal is consistent with all appli-
cable federal, regional and interstate water resources plans.

(e)  Right to hearing.  Any person who receives notice of a de-
nial or modification requirement under par. (c) is entitled to a 
contested case hearing under ch. 227 if the person requests the 
hearing within 30 days after receiving the notice.

(f)  The department shall charge each applicant for an approval 
under this subsection the fee established under sub. (10) (a) 5.  
All moneys collected under this paragraph shall be credited to the 
general fund.

(6) APPROVAL.  (a)  Issuance; contents.  Subject to par. (am), 
if an application is approved under sub. (5), the department shall 
modify the applicant[s existing approval or shall issue a new ap-
proval that specifies all of the following:

1.  The location of the withdrawal.
2.  The authorized base level of water loss from the 

withdrawal.
3.  The dates on which or seasons during which water may be 

withdrawn.
4.  The uses for which water may be withdrawn.
5.  The amount and quality of return flow required and the 

place of discharge.
6.  The requirements for reporting volumes and rates of with-

drawal and any other date specified by the department.
7.  Any other conditions, limitations and restrictions that the 

department determines are necessary to protect the environment 
and the public health, safety and welfare and to ensure the conser-
vation and proper management of the waters of the state.

8.  Any requirements for metering, surveillance and reporting 
that the department determines are necessary to ensure compli-

ance with other conditions, limitations or restrictions of the 
approval.

9.  If the department determines that a time limit is necessary, 
the date on which approval for the withdrawal expires.

(am)  Water loss permit.  If the department approves an appli-
cation under sub. (5) for a withdrawal that is covered by a permit 
under s. 281.344 (5) or s. 281.346 (5) and another approval, the 
department shall modify the permit under s. 281.344 (5) or 
281.346 (5), rather than the other approval, to specify the matters 
under par. (a).

(b)  Review.  The department shall review each approval prior 
to the expiration date specified under par. (a) 9., if any, or within 
5 years from the date of issuance and at least every 5 years 
thereafter.

(c)  Modification by department.  The department may at any 
time propose modifications of the approval or additional condi-
tions, limitations or restrictions determined to be necessary to en-
sure continued compliance with this section or with any other ap-
plicable statute or rule.

(d)  Revocation.  If the department determines that a person to 
whom an approval has been issued would be unable under any 
conditions, limitations or restrictions to comply with this section 
or another applicable statute or rule, it shall revoke the approval.

(e)  Request for modification.  A person to whom an approval 
has been issued or any person adversely affected by a condition, 
limitation or restriction of an approval may request that the de-
partment modify a condition, limitation or restriction of an 
approval.

(f)  Notice; right to hearing.  The department shall notify the 
person to whom the approval has been issued and any other per-
son who has in writing requested notice of the receipt of a request 
to modify an approval or of the department[s intent to modify or 
revoke an approval.  The person to whom the approval is issued is 
entitled to a contested case hearing under ch. 227 before a revoca-
tion or modification takes effect.  Any other person who may be 
adversely affected by a proposed modification is entitled to a con-
tested case hearing under ch. 227.

(g)  Fees.  The department shall periodically collect from each 
person whose application under this subsection is approved the 
fee established under sub. (10) (a) 5.  All moneys collected under 
this paragraph shall be credited to the general fund.

(7) EMERGENCY ORDER.  The department may, without a 
prior hearing, order a person to whom an approval is issued to im-
mediately stop a withdrawal if the department determines that 
there is a danger of imminent harm to the public health, safety or 
welfare, to the environment or to the water resources or related 
land resources of this state.  The order shall specify the date on 
which the withdrawal must be stopped and the date, if any, on 
which it may be resumed.  The order shall notify the person that 
the person may request a contested case hearing under ch. 227.  
The hearing shall be held as soon as practicable after receipt of a 
request for a hearing.  An emergency order remains in effect 
pending the result of the hearing.

(9) AMENDMENT OF COASTAL MANAGEMENT PROGRAM.  (a)  
The Wisconsin coastal management council, established under 
executive order number 62, dated August 2, 1984, shall amend 
this state[s coastal management program submitted to the U.S. 
secretary of commerce under 16 USC 1455, to incorporate the re-
quirements of this section and, before the compact[s effective 
date, s. 281.344 and the findings and purposes specified in 1985 
Wisconsin Act 60, section 1, as they apply to the water resources 
of the Great Lakes basin, and shall formally submit the proposed 
amendments to the U.S. secretary of commerce.

(b)  After approval of the amendments submitted to the U.S. 
secretary of commerce under par. (a), the Wisconsin coastal man-
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agement council shall, when conducting federal consistency re-
views under 16 USC 1456 (c), consider the requirements, find-
ings and purposes specified under par. (a), if applicable.

(c)  If the department issues an approval for a withdrawal to 
which this section applies, and the withdrawal is subject to a fed-
eral consistency review under 16 USC 1456 (c), the Wisconsin 
coastal management council shall certify that the withdrawal is 
consistent with this state[s coastal management program.

(d)  This subsection does not apply after the compact[s effec-
tive date.

(10) RULE MAKING; FEES.  (a)  The department shall promul-
gate rules establishing all of the following:

1.  The procedures for reviewing and acting on applications 
under subs. (4) and (5).

2.  Requirements for reporting volumes and rates of 
withdrawals.

3.  The method for determining what portion of a withdrawal 
constitutes a consumptive use.

5.  A graduated schedule for the fees required under subs. (5) 
(f) and (6) (g) and a schedule for collecting the fees under sub. (6) 
(g) periodically.

(b)  The department may promulgate any other rule necessary 
to implement this section.

(11) COOPERATION WITH OTHER STATES AND PROVINCES.  
Before the compact[s effective date, the department shall do all of 
the following:

(a)  Cooperate with the other Great Lakes states and provinces 
to develop and maintain a common base of information on the 
use and management of the water resources of the Great Lakes 
basin and to establish systematic arrangements for the exchange 
of such information.

(b)  Collect and maintain information regarding the locations, 
types and quantities of water use, including water losses, in a 
form that is comparable to the form used by the other Great Lakes 
states and provinces.

(c)  Collect, maintain and exchange information on current and 
projected future water needs with the other Great Lakes states 
and provinces.

(d)  Cooperate with the other Great Lakes states and provinces 
in developing a long-term plan for developing, conserving and 
managing the water resources of the Great Lakes basin.

(e)  As provided in the Great Lakes charter, participate in the 
development of a regional consultation procedure for use in ex-
changing information on effects of proposed interbasin diversions 
and consumptive uses.

(11m) UPPER MISSISSIPPI RIVER BASIN CONSULTATION.  The 
department shall participate in the development of an upper Mis-
sissippi River basin regional consultation procedure for use in ex-
changing information on the effects of proposed water losses 
from that basin.

(12) MISCELLANEOUS PROVISIONS.  (a)  The enumeration of 
any remedy under this section does not limit the right to any other 
remedy available in an action under the statutory or common law 
of this state or any other state or province, federal law or Cana-
dian law.

(b)  Proof of compliance with this section is not a defense in 
any action not founded on this section.

(c)  This state reserves the right to seek, in any state, federal or 
provincial forum, an adjudication of the equitable apportionment 
of the water resources of the upper Mississippi River basin and, 
before the compact[s effective date, of the Great Lakes basin, and 
the protection and determination of its rights and interests in 
those water resources, in any manner provided by law.

History:  1985 a. 60; 1987 a. 27, 186; 1987 a. 403 s. 256; 1989 a. 31; 1989 a. 56 

s. 259; 1991 a. 32; 1991 a. 39; 1995 a. 227 s. 400; Stats., 1995 s. 281.35; 1999 a. 150 
s. 672; 2003 a. 310; 2007 a. 96, 227; 2009 a. 180; 2017 a. 134.

NOTE:  Section 1 of 1985 Wis. Act 60, which created this section, is entitled 
XLegislative findings; purpose.Y

Cross-reference:  See also ch. NR 142, Wis. adm. code.
Through ss. 281.11 and 281.12, the legislature has delegated the state[s public 

trust duties to the Department of Natural Resources (DNR) in the context of its reg-
ulation of high capacity wells and their potential effect on navigable waters.  For all 
proposed high capacity wells, the legislature has expressly granted DNR the author-
ity and a general duty to review all permit applications and to decide whether to is-
sue the permit, to issue the permit with conditions, or to deny the application, which 
provides DNR with the discretion to undertake the review it deems necessary for all 
proposed high capacity wells, including the authority and a general duty to consider 
the environmental impact of a proposed high capacity well on waters of the state.  
Lake Beulah Management District v. DNR, 2011 WI 54, 335 Wis. 2d 47, 799 
N.W.2d 73, 08-3170.

There is nothing in either this section or s. 281.34 that limits the Department of 
Natural Resources[ (DNR) authority to consider the environmental impacts of a pro-
posed high capacity well, nor is there any language in subch. II of this chapter that 
requires DNR to issue a permit for a well if the statutory requirements are met and 
no formal review or findings are required.  There being no language expressly revok-
ing or limiting DNR[s authority and general duty to protect and manage waters of 
the state, DNR retains such authority and general duty to consider whether a pro-
posed high capacity well may impact waters of the state.  Lake Beulah Management 
District v. DNR, 2011 WI 54, 335 Wis. 2d 47, 799 N.W.2d 73, 08-3170.

The Department of Natural Resources (DNR) is required to consider the environ-
mental impact of a proposed high capacity well when presented with sufficient con-
crete, scientific evidence of potential harm to waters of the state.  Upon what evi-
dence, and under what circumstances, that duty is triggered is a highly fact-specific 
matter that depends upon the information submitted by the well owner in the well 
permit application and any other information submitted to DNR decision makers.  
DNR should use both its expertise in water resources management and its discretion 
to determine whether its duty as trustee of public trust resources is implicated by a 
proposed high capacity well permit application such that it has an obligation to con-
sider environmental concerns.  Lake Beulah Management District v. DNR, 2011 WI 
54, 335 Wis. 2d 47, 799 N.W.2d 73, 08-3170.

281.36 Permits for discharges into wetlands; mitiga-
tion.  (1) DEFINITIONS.  In this section:

(a)  XAdditional federal law or interpretationY means any of 
the following:

1.  An amendment to 33 USC 1344 (f) that becomes effective 
after January 9, 2001.

2.  Any other federal statutory provision that affects the ex-
emptions under 33 USC 1344 (f) and that becomes effective after 
January 9, 2001.

3.  A regulation, rule, memorandum of agreement, guidance 
letter, interpretive document, or other provision established by a 
federal agency that is promulgated or adopted pursuant to 33 USC 
1344 (f) or that is used to interpret or implement 33 USC 1344 
(f), that applies to wetlands located in this state, and that becomes 
effective after January 9, 2001.

4.  A decision issued by a federal district or federal appellate 
court that affects the application of a federal amendment or provi-
sion described in subds. 1. to 3., that applies to wetlands located 
in this state, and that is issued after January 9, 2001.

(ad)  XBank service areaY means the geographic area corre-
sponding to the HUC 6 within which impacts to a wetland from a 
discharge can be mitigated at a specific mitigation bank as deter-
mined in an agreement between the department and the U.S. 
army corps of engineers and referenced in a mitigation banking 
instrument under sub. (3w).

(ae)  XBasinY means the Lake Michigan, Lake Superior, or 
Mississippi River basin.

(am)  XDemonstrable economic public benefitY means an eco-
nomic benefit to the community or region that is measurable, 
such as increased access to natural resources, local spending by 
the proposed project, employment, or community investment.

(b)  XExisting federal law or interpretationY means any of the 
following:

1.  33 USC 1344 (f), as amended to January 8, 2001.
2.  A regulation, rule, memorandum of agreement, guidance 

letter, interpretive document, or other provision established by a 
federal agency that is promulgated or adopted pursuant to 33 USC 
1344 (f) or that is used to interpret or implement 33 USC 1344 
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(f), that applies to wetlands located in this state, and that is in ef-
fect on January 8, 2001.

3.  A decision issued by a federal district or federal appellate 
court that affects the application of a federal statute or provision 
described in subd. 1. or 2., that applies to wetlands located in this 
state, and that is issued on or before January 8, 2001.

(bd)  XFill materialY has the meaning given in 33 CFR 323.2 
(e), as the meaning exists on July 1, 2012.

(bf)  XHUC 6Y means a watershed delineated by the U.S. geo-
logical survey using a nationwide system based on surface hydro-
logic features at the 6-digit basin scale (the hydrologic unit code 
6).

(bg)  XHUC 8Y means a watershed delineated by the U.S. geo-
logical survey using a nationwide system based on surface hydro-
logic features at the 8-digit subbasin scale (the hydrologic unit 
code 8).

(bj)  XMitigationY means the restoration, enhancement, cre-
ation, or preservation of wetlands to compensate for adverse im-
pacts to other wetlands.

(bL)  XMitigation bankY means a system of accounting for wet-
land loss and compensation that includes one or more sites where 
wetlands are restored, enhanced, created, or preserved to provide 
credits to be subsequently applied or purchased in order to com-
pensate for adverse impacts to other wetlands.

(bn)  XMitigation projectY means mitigation of the type speci-
fied in sub. (3r) (a) 3.

(br)  XNonfederal wetlandY means a wetland that is not subject 
to federal jurisdiction under 33 USC 1344.

(cp)  XPracticableY means reasonably available and capable of 
being implemented after taking into consideration cost, site avail-
ability, available technology, logistics, and proximity to the pro-
posed project site, in light of the overall purpose and scope of the 
project.

(ct)  XSmall businessY has the meaning given in s. 227.114 (1).
(d)  XWater quality standardsY means water quality standards 

set under rules promulgated by the department under s. 281.15.
(2m) DELINEATION PROCEDURES.  For purposes of delineat-

ing the boundary of a wetland under this section, the procedures 
contained in the wetlands delineation manual published by the 
U.S. army corps of engineers shall be used.  The edition of the 
manual that shall be used shall be the 1987 edition of the manual 
and any document that the U.S. army corps of engineers issues in-
terpreting that manual, unless the U.S. army corps of engineers 
publishes an edition of the manual after January 9, 2001, and the 
department designates that edition as the one to be used under 
this subsection.

(3b) PERMIT REQUIRED.  (a)  For purposes of this section, a 
wetland general or individual permit issued by the department 
constitutes water quality certification as required by 33 USC 
1341 (a).

(b)  No person may discharge dredged material or fill material 
into a wetland unless the discharge is authorized by a wetland 
general permit or individual permit issued by the department un-
der this section or the discharge is exempt under sub. (4), (4m) 
(a), (4n), or (4r).  No person may violate any condition contained 
in a wetland general or individual permit issued by the depart-
ment under this section.  The department may not issue a wetland 
general or individual permit under this section unless it deter-
mines that the discharge authorized pursuant to the wetland gen-
eral or individual permit will comply with all applicable water 
quality standards.

(3g) WETLAND GENERAL PERMITS.  (a)  Required permits.  
The department shall issue a wetland general permit for each of 
the following types of discharges:

1.  A discharge that is necessary for the treatment or disposal 
of hazardous waste or toxic pollutants, if the discharge does not 
contain hazardous waste or toxic pollutants and does not affect 
more than 2 acres of wetland.

2.  A discharge that is necessary for temporary access and de-
watering, if the discharge does not affect more than 2 acres of 
wetland.

3.  A temporary or permanent discharge for routine utility 
construction and maintenance projects and activities.

4.  A discharge that is part of a development for industrial 
purposes, if the discharge does not affect more than 10,000 
square feet of wetland.  For purposes of this subdivision, the de-
velopment of a waste disposal site is considered to be a develop-
ment for industrial purposes.

5.  A discharge that is part of a development for commercial 
purposes, if the discharge does not affect more than 10,000 
square feet of wetland.

6.  A discharge that is part of a development for residential 
purposes, if the discharge does not affect more than 10,000 
square feet of wetland.

7.  A discharge that is part of a development for agricultural 
or aquacultural purposes, if the discharge does not affect more 
than 10,000 square feet of wetland.

8.  A discharge that is part of a development for municipal 
purposes, if the discharge does not affect more than 10,000 
square feet of wetland.

9.  A discharge that is part of a development for recreational 
purposes, if the discharge does not affect more than 10,000 
square feet of wetland.

10.  A discharge that is necessary for the construction, recon-
struction, or maintenance of a bridge or culvert that is part of a 
transportation project that is being carried out under the direction 
and supervision of a city, village, town, or county.

(b)  Additional required permits.  In addition to the wetland 
general permits required under par. (a), the department shall issue 
wetland general permits that are consistent with, and correspond 
to, any general permits that are issued under 33 USC 1344 (e) and 
that regulate discharges other than those regulated under the re-
quired wetland general permits issued under par. (a).

(c)  Additional permits.  The department may issue wetland 
general permits, in addition to those required under pars. (a) and 
(b), to regulate other discharges that affect wetlands located in 
this state.

(d)  Requirements; conditions; restrictions.  In issuing wetland 
general permits under this subsection, the department shall estab-
lish requirements, conditions, and exceptions to ensure that the 
discharges will cause only minimal adverse environmental ef-
fects, and a general permit may apply only to a single and com-
plete project.  As part of a general permit, the department may 
prohibit discharges into wetlands that are identified by the depart-
ment as being one of the following:

1.  Great Lakes ridge and swale complexes.
2.  Interdunal wetlands.
3.  Coastal plain marshes.
4.  Emergent marshes containing wild rice.
5m.  Sphagnum bogs that are located in the area located south 

of a horizontal line drawn across the state based on the routes of 
STH 16 and STH 21 west of Lake Winnebago and on USH 151 
east of Lake Winnebago.

6.  Boreal rich fens.
7.  Calcareous fens.

(e)  Period of validity; subsequent actions.  A wetland general 
permit issued under this subsection is valid for a period of 5 
years.  Upon compliance with the requirements under pars. (f) to 
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(g), the department may renew, modify, or revoke a wetland gen-
eral permit issued under this subsection.

(f)  Public notice.  The department shall provide to interested 
members of the public notices of its intention to issue, renew, 
modify, or revoke a wetland general permit under this subsection.  
Procedures for providing public notices shall include all of the 
following:

1.  Publication of a class 1 notice under ch. 985.
2.  Providing a copy of the notice to any person or group upon 

request of the person or group.
3.  Publication of the notice on the department[s Internet 

website.
(fg)  Date of notice.  For the purpose of determining the date 

on which public notice is provided under this subsection, the date 
on which the department first publishes the notice on its Internet 
website shall be considered the date of public notice.

(fm)  Written comments.  The department shall provide a pe-
riod of not less than 30 days after the date of the public notice 
during which time interested persons may submit their written 
comments on the department[s intention to issue, renew, modify, 
or revoke a wetland general permit under this subsection.  All 
written comments submitted during the period for comment shall 
be retained by the department and considered by the department 
in acting on the general permit.

(fr)  Description in notice.  Every public notice provided by 
the department under par. (f) shall include a description of the 
discharges to be authorized under the wetland general permit.

(g)  Public informational hearing.  1.  The department shall 
provide an opportunity for any interested state agency or federal 
agency or person or group of persons to request a public informa-
tional hearing with respect to the department[s intention to issue, 
renew, modify, or revoke a wetland general permit under this sub-
section.  The request for the hearing shall be filed with the depart-
ment within 30 days after the provision of the public notice under 
par. (f) and shall indicate the interest of the party filing the re-
quest and the reasons why the hearing is warranted.

2.  The department shall hold a public informational hearing 
upon a request under subd. 1. if the department determines that 
there is a significant public interest in holding such a hearing.  
Hearings held under this subsection are not contested cases under 
s. 227.01 (3).

3.  Public notice of any hearing held under this subsection 
shall be circulated in accordance with the requirements under par. 
(f).  The public notice shall include the time, date, and location of 
the hearing, a summary of the subject matter of the wetland gen-
eral permit, and information indicating where additional infor-
mation about the general permit may be viewed on the depart-
ment[s Internet website.  The summary shall contain a brief, pre-
cise, easily understandable, plain language description of the sub-
ject matter of the general permit.

(h)  Authorizations for discharges under wetland general per-
mits.  1.  A person wishing to proceed with a discharge that may 
be authorized under a wetland general permit shall apply to the 
department, with written notification of the person[s wish to pro-
ceed, not less than 30 days before commencing the discharge au-
thorized by the general permit unless subd. 4. applies.  The appli-
cation shall provide information describing the discharge in order 
to allow the department to determine whether the discharge is au-
thorized by the wetland general permit and shall give the depart-
ment consent to enter and inspect the site, subject to sub. (9).  The 
application shall identify all activities affecting wetlands that will 
be conducted as part of the single and complete project.  The ap-
plication shall include a detailed explanation of why the impact to 
the wetland cannot be avoided and how the impact to the wetland 
will be minimized to the greatest extent practicable.  The applica-

tion shall be accompanied by the fee specified in sub. (12) (a).  If 
the application is for authorization to proceed under a wetland 
general permit that is issued under sub. (3g) (a) 4., 5., or 6., the 
application shall be accompanied by a surcharge fee, as calcu-
lated under sub. (11).  The department may make a request for ad-
ditional information one time during this 30-day period.

2.  If, within 30 days after an application under subd. 1. is re-
ceived by the department, the department does not either request 
additional information or inform the applicant that a wetland in-
dividual permit will be required as provided in par. (i), the dis-
charge shall be considered to be authorized under the wetland 
general permit and the applicant may proceed without further no-
tice, hearing, permit, or approval if the discharge is carried out in 
compliance with all of the conditions of the general permit, ex-
cept as provided in s. 295.60 (3) (b).

2m.  If adverse weather conditions prevent the department 
from conducting an accurate on-site inspection during this 30-day 
period specified in subd. 1., the department shall give notice to 
the person wishing to proceed with the discharge that adverse 
weather conditions will prevent the department from complying 
with the 30-day deadline and shall complete the inspection as 
soon as weather conditions permit.

3.  If the department requests additional information under 
subd. 1., the 30-day period is tolled from the date the person ap-
plying for authorization to proceed receives the request until the 
date on which the department receives all of the additional 
information.

4.  As part of a wetland general permit issued under par. (b) 
or (c), the department may waive the requirement that a person 
wishing to proceed under the general permit apply to the depart-
ment as required under this paragraph so that the person may pro-
ceed with the discharge without specific authorization from the 
department.

5.  Authorization to proceed under a wetland general permit 
is valid for 5 years after the date on which the discharge is consid-
ered to be authorized or until the discharge is completed, which-
ever occurs first.

(i)  Wetland individual permit in lieu of wetland general per-
mit.  For a proposed discharge for which an application has been 
received by the department under par. (h), the department may 
decide to require that a person who submitted the application ap-
ply for a wetland individual permit if the department has in-
spected the site as provided in par. (h) and has determined that 
conditions specific to the site require additional restrictions on 
the discharge in order to provide reasonable assurance that no sig-
nificant adverse impacts to wetland functional values will occur.

(3m) WETLAND INDIVIDUAL PERMITS.  (a)  When permit re-
quired.  Any person wishing to proceed with a discharge into any 
wetland shall submit an application for a wetland individual per-
mit under this subsection unless the discharge has been autho-
rized under a wetland general permit as provided in sub. (3g) or is 
exempt under sub. (4), (4m) (a), (4n), or (4r).  Before submitting 
the application, the department shall hold a meeting with the ap-
plicant to discuss the details of the proposed discharge and the re-
quirements for submitting the application and for delineating the 
wetland.  An applicant may include in the application a request 
for a public informational hearing.  The application shall be ac-
companied by the applicable fee specified in sub. (11) or (12) (a).

(b)  Analysis of practicable alternatives.  An applicant shall 
include in an application submitted under par. (a) an analysis of 
the practicable alternatives that will avoid and minimize the ad-
verse impacts of the discharge on wetland functional values and 
that will not result in any other significant adverse environmental 
consequences, subject to the limitations in sub. (3n) (a).

(c)  Review; no additional information required.  In issuing 
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wetland individual permits under this section, the department 
shall review an application, and within 30 days after the applica-
tion is submitted, the department shall determine that either the 
application is complete or that additional information is needed.  
If the department determines that the application is complete, the 
department shall notify the applicant in writing of that fact within 
the 30-day period, and the date on which the notice under this 
paragraph is sent shall be considered the date of closure for pur-
poses of par. (g) 1.

(d)  Additional information requested.  If the department de-
termines that the application is incomplete, the department shall 
notify the applicant in writing and may make only one request for 
additional information during the 30-day period specified in par. 
(c).  Within 10 days after receiving all of the requested informa-
tion from the applicant, the department shall notify the applicant 
in writing as to whether the application is complete.  The date on 
which the 2nd notice under this paragraph is sent shall be set as 
the date of closure for purposes of par. (g) 1.  The department 
may request additional information from the applicant to supple-
ment the application, but the department may not request items of 
information that are outside the scope of the original request un-
less the applicant and the department both agree.  A request for 
any such additional information may not affect the date of 
closure.

(e)  Specificity of notice; limits on information.  Any notice 
stating that an application has been determined to be incomplete 
or any other request for information that is sent under par. (d) 
shall state the reason for the determination or request and the spe-
cific items of information that are still needed.

(f)  Failure to meet time limits.  If the department fails to meet 
the 30-day time limit under par. (c) or 10-day time limit under 
par. (d), the application shall be considered to have a date of clo-
sure that is the last day of that 30-day or 10-day time period for 
purposes of par. (g) 1.

(g)  Notice of application.  1.  Within 15 days after the date of 
closure, as determined under par. (c) or (d), the department shall 
provide notice of pending application to interested members of 
the public.  If the applicant has requested a public informational 
hearing as part of the submitted application, a notice of the public 
hearing shall be part of the notice of pending application.

2.  If the notice of pending application does not contain a no-
tice of public informational hearing, any person may request a 
public informational hearing in writing or the department may 
decide to hold a public informational hearing with or without a 
request being submitted if the department determines that there is 
a significant public interest in holding a hearing.

(h)  Request for hearing.  A request for a public informational 
hearing under par. (g) 2. must be submitted to the department or 
the department[s decision to hold a public informational hearing 
must occur within 20 days after the department provides the no-
tice of pending application.  The department shall provide notice 
of public informational hearing within 15 days after the request 
for the public hearing is submitted or the department makes its 
decision to hold a public informational hearing.

(i)  Decision.  Within 20 days after the period for public com-
ment under par. (j) has ended or if no public informational hear-
ing is held, within 30 days after the 30-day comment period under 
par. (j) has ended, the department shall render a decision issuing 
or denying the wetland individual permit that is the subject of the 
application submitted under par. (a).  If the decision issued by the 
department under this paragraph is a denial, the department shall 
include in the decision the specific grounds and reasons as to how 
the applicable provisions of this section were not met.  If the de-
nial is based on an incomplete application, the department shall 

inform the applicant of the areas of the application that were 
incomplete.

(j)  Public comment.  1.  The department shall provide a period 
for public comment after the department has provided a notice of 
pending application under par. (g) during which time any person 
may submit written comments with respect to the application for 
a wetland individual permit.  The department shall retain all of 
the written comments submitted during this period and shall con-
sider all of the comments in rendering a decision on the applica-
tion.  The period for public comment shall end on the 30th day 
following the date on which the department provides the notice of 
pending application except as provided in subd. 2.

2.  If a public informational hearing is held, the period for 
public comment shall end on the 10th day following the date on 
which the hearing is completed.

(3n) REVIEW BY DEPARTMENT.  (a)  Review limits.  For the 
purpose of issuing a wetland individual permit, during the period 
between the date on which the application under sub. (3m) (a) is 
submitted and the date on which a decision under sub. (3m) (i) is 
rendered, the department shall conduct its review under this sub-
section.  The department shall review the analysis of practicable 
alternatives presented in the application under sub. (3m) (b).  The 
department shall limit its review of practicable alternatives as 
follows:

1.  The department shall limit its review to those practicable 
alternatives that are located at the site of the discharge and that 
are located adjacent to that site if the applicant has demonstrated 
any of the following:

a.  That the proposed project causing the discharge will result 
in a demonstrable economic public benefit.

b.  That the proposed project is necessary for the expansion of 
an existing industrial, commercial, agricultural, or aquacultural 
facility that is in existence at the time the application is 
submitted.

c.  That the proposed project will occur in an industrial park 
that is in existence at the time the application is submitted.

2.  Except as provided in par. (am), the department shall limit 
its review to those practicable alternatives that are located on the 
property owned by the applicant for a project involving fewer 
than 2 acres of wetland if the project is limited to one of the 
following:

a.  The construction or expansion of a single-family home 
and attendant features.

b.  The construction or expansion of a barn or farm buildings.
c.  The expansion of a small business project.
3.  The department shall limit its review to those practicable 

alternatives that are consistent with the overall purpose and scope 
of the project.  The department shall impose a level of scrutiny 
and require an applicant to provide an amount of information that 
is commensurate with the severity of the environmental impact of 
the project, as determined by the department.

(am)  Exception to review limit.  A lot created as part of a sub-
division, land division, or other development that is initiated after 
July 1, 2012, is not eligible for the limited review under par. (a) 2.

(b)  Factors used in review.  In its review under par. (a), the de-
partment shall consider all of the following factors when it as-
sesses the impacts to wetland functional values:

1.  The direct impacts of the proposed project to wetland 
functional values.

2.  The cumulative impacts attributable to the proposed 
project that may occur to wetland functional values based on past 
impacts or reasonably anticipated impacts caused by similar 
projects in the area affected by the project.
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3.  Potential secondary impacts of the proposed project to 
wetland functional values.

4.  The impact on functional values resulting from the mitiga-
tion that is required under sub. (3r).

5.  The net positive or negative environmental impact of the 
proposed project.

(c)  Standards for issuing permits.  The department shall make 
a finding that a proposed project causing a discharge is in compli-
ance with water quality standards and that a wetland individual 
permit may be issued if the department determines that all of the 
following apply:

1.  The proposed project represents the least environmentally 
damaging practicable alternative taking into consideration practi-
cable alternatives that avoid wetland impacts.

2.  All practicable measures to minimize the adverse impacts 
to wetland functional values will be taken.

3.  The proposed project will not result in significant adverse 
impact to wetland functional values, in significant adverse impact 
to water quality, or in other significant adverse environmental 
consequences.

(d)  Mitigation required.  1.  Except as provided in subd. 2., the 
department shall require mitigation under the program estab-
lished under sub. (3r) for wetland individual permits it issues un-
der this subsection and for a discharge that is exempt from per-
mitting requirements under sub. (4n) (b) that affects more than 
10,000 square feet of wetland or under sub. (4n) (c) that affects 
more than 1.5 acres of wetland.  This subsection does not entitle 
an applicant to a wetland individual permit or any other approval 
in exchange for conducting mitigation.

2.  If the department issues a wetland individual permit under 
sub. (3m) to a public utility, as defined in s. 196.01 (5), or a coop-
erative association organized under ch. 185 for the purpose of 
producing or furnishing heat, light, water, or power to its mem-
bers only, the department may not require mitigation under the 
program established under sub. (3r) unless the discharge autho-
rized by the wetland individual permit will result in a permanent 
fill of more than 10,000 square feet of wetland.

(3p) NOTICE REQUIREMENTS; WETLAND INDIVIDUAL PER-
MITS.  (a)  The department shall establish procedures for provid-
ing notices of pending applications and notices of public informa-
tional hearings to be provided under sub. (3m) and notices of ad-
ministrative hearings under sub. (3q).  The procedures shall re-
quire all of the following:

1.  That the notice be published as a class 1 notice under ch. 
985.

2.  That the notice be provided to any person or group upon 
request of the person or group.

3.  That the notice be published on the department[s Internet 
website.

(b)  The department shall prescribe the form and content of 
notices of pending applications and notices of public informa-
tional hearings to be provided under sub. (3m) and notices of ad-
ministrative hearings under sub. (3q).  Each notice shall include 
all of the following information:

1.  The name and address of the applicant.
2.  A brief description of the discharge that requires the per-

mit and the project that includes the discharge.
3.  For a notice of a public informational hearing, the time, 

date, and location of the hearing.
4.  For a notice of pending application and a notice of a public 

informational hearing, a brief, precise, easily understandable, 
plain-language description of the discharge and information indi-
cating where the pending application may be viewed on the de-
partment[s Internet website.

5.  For a notice of complete application and a notice of a pub-
lic informational hearing, a statement of the tentative determina-
tion of the department on the permit.

6.  For a notice of complete application and a notice of public 
informational hearing, a brief description of the procedures for 
the formulation of final determinations, including a description 
of the comment period required under sub. (3m) (j).

(c)  For the purpose of determining the date on which notice is 
provided under this subsection, the date of the notice shall be the 
date on which the department first publishes the notice on its In-
ternet website.

(d)  1m.  The department may delegate the department[s re-
quirement to provide notice under sub. (3m) in the manner speci-
fied in par. (a) 1. and 2. by doing any of the following:

a.  Requiring that the applicant for the permit provide by pub-
lication, mailing, or other distribution one or more of the notices.

b.  Requiring that the applicant for the permit pay for the pub-
lication, mailing, or any other distribution costs of providing one 
or more of the notices.

2m.  If, under subd. 1m., the department delegates to an ap-
plicant the requirement to provide notice under sub. (3m) by pub-
lishing a class 1 notice under ch. 985, the applicant may in lieu of 
publishing the class 1 notice request that the department publish 
the class 1 notice.  The department shall charge the applicant a 
fee for publishing the class 1 notice in an amount that equals the 
average cost to the department for publishing under this chapter 
class 1 notices under ch. 985.

(3q) ADMINISTRATIVE AND JUDICIAL REVIEW.  (a)  Defini-
tion.  In this subsection, XapplicantY means any person applying 
for a wetland individual permit under this section or any person 
who has been issued such a permit under this section.

(b)  Request for administrative review.  Any interested person 
may file a petition with the department for administrative review 
within 30 days after any of the following decisions given by the 
department:

1.  The issuance, denial, or modification of any wetland indi-
vidual permit issued under this section.

2.  The imposition of, or failure to impose, a condition on any 
wetland individual permit issued under this section.

(c)  Content of the petition.  If the petitioner is not the appli-
cant, the petition shall describe the petitioner[s objection to the 
wetland individual permit and shall contain all of the following:

1.  A description of the objection that is sufficiently specific 
to allow the department to determine which provisions of this 
section may be violated if the proposed discharge under the wet-
land individual permit is allowed to proceed.

2.  A description of the facts supporting the petition that is 
sufficiently specific to determine how the petitioner believes the 
discharge, as proposed, may result in a violation of the provisions 
of this section.

3.  A commitment by the petitioner to appear at the adminis-
trative hearing and present information supporting the peti-
tioner[s objection.

(d)  Stays.  1.  The discharge shall be stayed pending an admin-
istrative hearing under this subsection if the petition contains a 
request for the stay showing that a stay is necessary to prevent sig-
nificant adverse impacts or irreversible harm to the environment.

2.  If a stay is requested under subd. 1., the stay shall be in ef-
fect until either the department denies the request for an adminis-
trative hearing or the hearing examiner determines that the stay is 
not necessary.

(e)  Filings.  The petitioner shall file a copy of the petition 
with the department.  If the petitioner is not the applicant, the pe-
titioner shall simultaneously provide a copy of the petition to the 
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applicant.  The applicant may file a response to the petition with 
the department.  If the applicant files a response under this para-
graph, it shall be filed within 15 days after the petition is filed.

(f)  Action on petition.  1m.  The department shall grant or 
deny the petition within 30 days after the petition is filed.  The 
failure of the department to dispose of the petition within this 30-
day period is a denial.  The department shall deny the petition if 
any of the following applies:

a.  The petitioner is not the applicant, and the petition does 
not comply with the requirements of par. (c).

b.  The objection contained in the petition is not substantive.  
The department shall determine that an objection is substantive if 
the supporting facts contained in the objection appear to be sub-
stantially true and raise reasonable grounds to believe that the 
provisions of this section may be violated if the activity or project 
is undertaken.

3.  If the department denies the petition, the department shall 
send the petitioner the denial in writing, stating the reasons for 
the denial.

4.  If the department grants a petition under this subsection, 
the department shall refer the matter to the division of hearings 
and appeals in the department of administration within 15 days 
after granting the petition unless the petitioner and the applicant 
agree to an extension.

(g)  Administrative hearing.  1.  An administrative hearing un-
der this subsection shall be treated as a contested case under ch. 
227.

2.  If a stay under par. (d) 1. is in effect, the hearing examiner 
shall, within 30 days after receipt of the referral under par. (f) 4., 
determine whether continuation of the stay is necessary to pre-
vent significant adverse impacts or irreversible harm to the envi-
ronment pending completion of the administrative hearing.  The 
hearing examiner shall make the determination based on the re-
quest under par. (d) 1., any response from the applicant under par. 
(e), and any testimony at a public hearing or any public com-
ments.  The determination shall be made without a hearing.

3.  An administrative hearing under this subsection shall be 
completed within 90 days after receipt of the referral of the peti-
tion under par. (f) 4., unless all parties agree to an extension of 
that period.  In addition, a hearing examiner may grant a one-time 
extension for the completion of the hearing of up to 60 days on 
the motion of any party and a showing of good cause demonstrat-
ing extraordinary circumstances justifying an extension.

4.  Notwithstanding s. 227.44 (1), the department shall pro-
vide a notice of the administrative hearing at least 30 days before 
the date of the hearing to all of the following:

a.  The applicant.
b.  Each petitioner, if other than the applicant.
c.  Any other persons required to receive notice as provided 

under sub. (3p).
5.  In an administrative hearing under this subsection, the pe-

titioner shall proceed first with the presentation of evidence and 
shall have the burden of proof.

(h)  Judicial review.  1.  Any person whose substantial interest 
is affected by a decision of the department under par. (b) 1. or 2. 
may commence an action in circuit court to review that decision.

2.  Any party aggrieved by a decision of the hearing examiner 
under par. (g) may commence an action in circuit court to review 
that decision.

(3r) MITIGATION; IN LIEU FEE SUBPROGRAM.  (a)  The depart-
ment shall establish a mitigation program that applies only to the 
issuance of wetland individual permits and, with respect to a dis-
charge that is exempt from permitting requirements under sub. 
(4n) (b) that affects more than 10,000 square feet of wetland or 

under sub. (4n) (c) that affects more than 1.5 acres of wetland, the 
portion of the affected wetland that exceeds 10,000 square feet or 
1.5 acres, respectively.  Under the mitigation program, subject to 
par. (am), the department shall allow mitigation to be accom-
plished by any of the following methods:

1.  a.  Except as provided in subd. 1. b. and par. (ag), purchas-
ing credits from a mitigation bank located in the same HUC 8 as 
the wetland impacted by the discharge.

b.  Except as provided in subd. 1. c. and par. (ag), if credits are 
not available to be purchased as provided under subd. 1. a., cred-
its may be purchased from a mitigation bank within the same 
bank service area as the wetland impacted by the discharge.

c.  Except as provided in par. (ag), if credits are not available 
to be purchased as provided under subd. 1. b., credits may be pur-
chased from a mitigation bank in the same basin as the wetland 
impacted by the discharge.

2.  Participating in the in lieu fee subprogram under par. (e).
3.  Completing mitigation within the same watershed or 

within one-half mile of the site of the discharge.
(ag)  The department may, in consultation with the U.S. army 

corps of engineers, allow credits to be purchased from a different 
mitigation bank than the one prescribed under par. (a) 1. or allow 
mitigation to be done through the in lieu fee subprogram rather 
than by purchasing credits from a mitigation bank if the depart-
ment determines it would better serve natural resource goals, 
such as retaining flood water, improving or restoring wildlife 
habitat, or more closely matching the impacted wetland type.  
The department may also consider economic factors when mak-
ing this determination only if the HUC 8 has one approved miti-
gation bank and that bank is charging a price for credits in that 
watershed that is in excess of 150 percent of the price of a credit 
in that watershed under the in lieu fee subprogram.

(am)  For a discharge that is exempt from permitting require-
ments under sub. (4n) (b) or (c), any off-site mitigation, including 
any mitigation conducted by a mitigation bank or under the in lieu 
fee subprogram, shall be completed within the same compensa-
tion search area, as defined by the department by rule, as the 
discharge.

(b)  Under the mitigation program, mitigation as specified in 
par. (a) 1. and participation in the in lieu fee subprogram shall be 
the preferred types of mitigation.

(c)  The department shall establish a system of service areas 
for the mitigation banks under the mitigation program that is geo-
graphically based on the locations of the major watersheds in the 
state.  The system shall be consistent with federal regulations.

(cm)  Before entering into an agreement with a sponsor of a 
mitigation bank to establish such a bank or before otherwise ap-
proving a mitigation bank, the department shall provide written 
notice that a mitigation bank may be established.  The notice shall 
be given to each city, village, town, and county in which each pro-
posed mitigation bank site will be located.  Each city, village, 
town, and county receiving the notice shall be given an opportu-
nity to submit comments regarding the establishment of the miti-
gation bank.  The notice shall contain all of the following 
information:

1.  The name of the sponsor of the proposed mitigation bank.
2.  A brief description of the mitigation bank and all of its 

bank sites.
3.  A date after which the department will not accept com-

ments from the affected cities, villages, towns, or counties.
4.  An address to which any comments shall be submitted.

(d)  1.  The department shall establish under the mitigation 
program mitigation ratios that are consistent, to the greatest ex-
tent possible, with the federal regulations that apply to mitigation 
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and mitigation banks but, unless subd. 2. applies, the minimum 
ratio shall be at least 1.2 acres for each acre affected by the 
discharge.

2.  For mitigation that occurs within the same watershed in 
which the discharge is located or within one-half mile of the site 
of the discharge, the ratio established by the department shall 
equal 90 percent of the ratio that would apply if the mitigation 
were to occur outside the watershed or were to occur one-half 
mile or more from the site of the discharge, but the ratio estab-
lished under this subdivision may be no less than 1.2 acres for 
each acre affected by the discharge.

(e)  As part of the mitigation program established under par. 
(a), the department shall establish an in lieu fee subprogram, un-
der which payments are made to the department or another entity 
for the purposes of restoring, enhancing, creating, or preserving 
wetlands or other water resource features.  The subprogram must 
be approved by the U.S. army corps of engineers.  The depart-
ment shall establish requirements for calculating the in lieu fee 
payments.  Under the in lieu fee subprogram, the wetlands that 
benefit from the subprogram may be open to the public for hunt-
ing, fishing, trapping, cross-country skiing, or hiking or any com-
bination thereof.  In determining approved mitigation projects 
that benefit from the subprogram, the department shall, to the ex-
tent practicable, ensure that there is no net loss of public access to 
wetlands.  If the wetlands that benefit from the subprogram are 
open to the public, the department may establish reasonable re-
strictions on the use of the land by the public in order to protect 
public safety or to protect a unique plant or animal community.  
The subprogram shall be consistent with federal regulations.

(3t) RULES FOR MITIGATION.  The department shall promul-
gate rules to establish a process for the mitigation program under 
sub. (3r).  The rules shall address all of the following:

(a)  Requirements for the analysis of practicable alternatives 
that is included in an application for a wetland individual permit 
under sub. (3m) (b).

(b)  The conditions under which credits may be purchased 
from a mitigation bank to comply with the mitigation program 
under sub. (3r).

(c)  Enforcement of requirements under the mitigation pro-
gram under sub. (3r) that apply to mitigation projects and mitiga-
tion banks.

(d)  Baseline studies of wetlands that will be affected by the 
discharges and of sites for mitigation projects.

(e)  Plan and design requirements for mitigation projects and 
mitigation bank sites, which shall include requirements for relat-
ing the design of a mitigation project or a mitigation bank site to 
the hydrology of the watershed in which a mitigation project or 
mitigation bank site is located.

(f)  Standards for comparing wetlands that will be restored, en-
hanced, created, or preserved as a mitigation project or at a miti-
gation bank site to the wetlands that will be adversely affected by 
discharges, including all of the following:

1.  Consideration of the size, location, type and quality of the 
wetlands.

2.  Consideration of the functional values performed by the 
wetlands.

(g)  Financial assurance requirements for the construction of 
mitigation projects by mitigation banks.

(h)  Standards for measuring the short-term and long-term suc-
cess of mitigation projects and mitigation bank sites and require-
ments for the short-term and long-term monitoring of mitigation 
projects and mitigation bank sites.

(i)  Remedial actions to be taken by holders of wetland indi-
vidual permits for mitigation projects that are not successful and 

actions to be taken by mitigation banks for mitigation projects 
performed by the mitigation banks that are not successful.

(3w) RELEASE OF CREDITS.  (a)  In this subsection:
1.  XApplicantY means the applicant for a wetland individual 

permit for which wetland mitigation is required under sub. (3n) 
(d) or the proponent of a wetland mitigation project required un-
der sub. (3n) (d).

2.  XBank sponsorY means any public or private entity finan-
cially responsible for establishing or operating a mitigation bank.

3.  XCompensation site planY means a comprehensive docu-
ment prepared by an applicant or bank sponsor that provides a 
thorough description of a proposed wetland mitigation project.

4.  XDeveloping mitigation bankY means a mitigation bank 
that has not completed its mitigation project and that has not yet 
been established under an agreement between the bank sponsor 
and the department or otherwise approved by the department.

5.  XEstimated creditsY means the total number of credits that 
a developing mitigation bank estimates it will have once its miti-
gation project is constructed.

6.  XMitigation banking instrumentY means the legal docu-
ment that governs the establishment, operation, and use of a miti-
gation bank.

(b)  A developing mitigation bank may sell its estimated cred-
its under the mitigation program under sub. (3r) only if the miti-
gation bank has met the financial assurance requirements estab-
lished by the department under sub. (3t) (g) and, except as pro-
vided under par. (c), only in accordance with the following 
schedule:

1.  No more than 20 percent of the estimated credits after the 
department approves and executes the mitigation banking 
instrument.

2.  No more than 65 percent of the estimated credits after the 
department issues a letter of compliance stating that construction 
and all corrective actions are complete.

3.  No more than 85 percent of the estimated credits after the 
department approves a monitoring report for the mitigation bank 
or after 2 years have passed after construction of the mitigation 
project is completed, whichever is later.

4.  One hundred percent of the estimated credits after the de-
partment approves the final monitoring report for the mitigation 
bank and determines that all performance standards identified in 
the compensation site plan are met.

(c)  The department may authorize a developing mitigation 
bank to sell its estimated credits at a faster rate than the schedule 
under par. (b) allows if the bank provides an additional level of fi-
nancial assurance or if the mitigation is of a type that is less prone 
to failure, such as wetland preservation or enhancement.

(d)  After the department approves and executes a mitigation 
banking instrument establishing the specifications for a develop-
ing mitigation bank, the sponsor of the bank may not change the 
mitigation banking instrument without the approval of the depart-
ment.  After the sponsor of a developing mitigation bank submits 
to the department a proposed change to the mitigation banking in-
strument for review, the mitigation bank may not sell any esti-
mated credits under par. (b) until one of the following occurs:

1.  The department approves the change to the mitigation 
banking instrument, and the mitigation bank sponsor and the de-
partment adjust the estimated credits and make any necessary ad-
justments to the credit release schedule under par. (b), if the de-
partment believes these adjustments are necessary based on the 
change to the mitigation banking instrument.

2.  The department rejects the changes submitted by the miti-
gation bank sponsor, in which case the existing mitigation bank-
ing instrument remains effective.
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(4) EXEMPTIONS; CERTAIN ACTIVITIES.  Except as provided in 
sub. (5), the permitting requirement under sub. (3b) does not ap-
ply to any discharge that is the result of any of the following 
activities:

(a)  Normal farming, silviculture, or ranching activities.
(am)  Normal aquaculture activities, if the discharge is to a 

wetland created for aquacultural purposes in an area without any 
prior wetland history.  In this paragraph, Xnormal aquaculture ac-
tivitiesY includes all of the following:

1.  Construction, maintenance, or repair of ponds, raceways, 
or other similar retention structures used in fish farms.

2.  The filling in or drawing down of ponds, raceways, or 
other similar retention structures used in fish farms.

3.  Maintenance or improvement of swales or other drainage 
areas into or out of ponds used in fish farms.

4.  Maintenance, repair, or replacement of drains, pipes, or 
other flowage controls used in fish farms.

(b)  Maintenance, emergency repair, or reconstruction of dam-
aged parts of structures that are in use in a wetland.

(c)  Construction or maintenance of farm ponds, stock ponds, 
or irrigation ditches.

(d)  Maintenance of drainage ditches.
(e)  Construction or maintenance of farm roads, roads used in 

fish farms, forest roads, or temporary mining roads that is per-
formed in accordance with best management practices, as deter-
mined by the department, to ensure all of the following:

1.  That the flow and circulation patterns and chemical and 
biological characteristics of the affected wetland are not 
impaired.

2.  That the reach of the affected wetland is not reduced.
3.  That any adverse effect on the aquatic environment of the 

affected wetland is minimized to the degree required by the 
department.

(f)  Maintenance, operation, or abandonment of a sedimenta-
tion or stormwater detention basin and associated conveyance 
features that were not originally constructed in a wetland.

(4m) EXEMPTION AND WAIVER; ELECTRONICS AND INFORMA-
TION TECHNOLOGY MANUFACTURING ZONE.  (a)  The permitting 
requirement under sub. (3b) does not apply to any discharge into 
a wetland located in an electronics and information technology 
manufacturing zone designated under s. 238.396 (1m) if the dis-
charge is related to the construction, access, or operation of a new 
manufacturing facility in the zone and all adverse impacts to 
functional values of wetlands are compensated at a ratio of 2 
acres per each acre impacted through any of the following meth-
ods, consistent with the rules promulgated under this section:

1.  Purchasing credits from a mitigation bank located in this 
state.

2.  Participating in the in lieu fee subprogram under sub. (3r), 
under which the department shall identify and consider mitiga-
tion that could be conducted within the same watershed and may 
locate mitigation outside the watershed only upon agreement of 
the department and the person exempt from permitting under this 
subsection.

3.  Completing mitigation within this state.
(b)  The department shall waive water quality certification un-

der 33 USC 1341 (a) (1) for a discharge under par. (a).
(4n) EXEMPTIONS; CERTAIN NONFEDERAL WETLANDS AND 

ARTIFICIAL WETLANDS.  (a)  In this subsection:
1.  XArtificial wetlandY means a landscape feature where hy-

drophitic vegetation may be present as a result of human modifi-
cation to the landscape or hydrology and for which the depart-
ment has no definitive evidence showing a prior wetland or 

stream history that existed before August 1, 1991, but does not in-
clude any of the following:

a.  A wetland that serves as a fish spawning area or a passage 
to a fish spawning area.

b.  A wetland created as a result of a mitigation requirement 
under sub. (3r).

2.  XDefinitive evidenceY means documentary evidence such 
as any of the following:

a.  Maps.
b.  Aerial photographs.
c.  Surveys that use a scale of not more than 100 feet per inch.
d.  Wetland delineations.
3.  XRare and high quality wetlandY means a wetland that is 

directly adjacent or contiguous to a class I or class II trout stream 
or that consists of 75 percent or more of any of the following wet-
land types:

a.  Alder thicket.
b.  Calcareous fen.
c.  Coniferous swamp.
d.  Coniferous bog.
e.  Floodplain forest.
f.  Hardwood swamp.
g.  Interdunal wetland.
h.  Open bog.
i.  Ridge and swail complex.
j.  Deep marsh.
k.  Sedge meadow.
4.  XSewerage systemY has the meaning given in s. 281.01 

(14).
5.  XUrban areaY means any of the following:
a.  An incorporated area.
b.  An area within one-half mile of an incorporated area.
c.  An area in a town that is served by a sewerage system.

(b)  Subject to par. (e), the permitting requirement under sub. 
(3b) does not apply to any discharge into a nonfederal wetland 
that occurs in an urban area and to which all of the following 
apply:

1.  The discharge does not affect more than one acre of wet-
land per parcel.

2.  The discharge does not affect a rare and high quality 
wetland.

3.  The development related to the discharge is carried out in 
compliance with any applicable storm water management zoning 
ordinance enacted under s. 59.693, 60.627, 61.354, or 62.234 or 
storm water discharge permit issued under s. 283.33.

(c)  Subject to par. (e), the permitting requirement under sub. 
(3b) does not apply to any discharge into a nonfederal wetland 
that occurs outside an urban area and to which all of the following 
apply:

1.  The discharge does not affect more than 3 acres of wetland 
per parcel.

2.  The discharge does not affect a rare and high quality 
wetland.

3.  The development related to the discharge is a structure, 
such as a building, driveway, or road, with an agricultural 
purpose.

(d)  Subject to par. (e), the permitting requirement under sub. 
(3b) does not apply to any discharge into an artificial wetland.

(e)  1.  A person who proposes a project that may affect a wet-
land or landscape feature under par. (b), (c), or (d) shall notify the 
department no fewer than 15 working days before initiating the 
project.  The notice shall include one of the following to show 

2023-24 Wisconsin Statutes updated through 2025 Wis. Act 7 and through all Supreme Court and Controlled Substances 
Board Orders filed before and in effect on June 25, 2025.  Published and certified under s. 35.18.  Changes effective after May 
30, 2025, are designated by NOTES. (Published 6-25-25)

https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(5)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3b)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3b)
https://docs-preview.legis.wisconsin.gov/document/statutes/238.396(1m)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3r)
https://docs-preview.legis.wisconsin.gov/document/usc/33%20USC%201341
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(4m)(a)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3r)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.01(14)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.01(14)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(4n)(e)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3b)
https://docs-preview.legis.wisconsin.gov/document/statutes/59.693
https://docs-preview.legis.wisconsin.gov/document/statutes/60.627
https://docs-preview.legis.wisconsin.gov/document/statutes/61.354
https://docs-preview.legis.wisconsin.gov/document/statutes/62.234
https://docs-preview.legis.wisconsin.gov/document/statutes/283.33
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(4n)(e)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3b)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(4n)(e)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3b)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(4n)(b)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(4n)(c)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(4n)(d)


Updated 23-24 Wis. Stats.

Updated 2023-24 Wis. Stats.  Published and certified under s. 35.18.  June 25, 2025.

 60 281.36 WATER AND SEWAGE

that the wetland or landscape feature is eligible for the relevant 
exemption:

a.  A statement issued by a professional who has investigated 
the wetland and who is qualified to give such an opinion.

b.  A wetland delineation prepared by a qualified professional 
showing the exact location and boundaries of the wetland.

2.  Except as provided in subd. 3., if the department receives 
the notice and information required under subd. 1., the depart-
ment shall presume that the wetland or landscape feature is eligi-
ble for the exemption unless the department, within 15 working 
days after receiving notification of the proposed project under 
subd. 1., notifies the person that one of the following conditions 
applies:

a.  The eligibility requirements are not met.
b.  The location and boundaries of the wetland identified in a 

wetland delineation included with the notification under subd. 1. 
are not accurate.

c.  With respect to an exemption under par. (d) only, the de-
partment determines that the landscape feature is providing sig-
nificant functions that either protect adjacent or downstream 
property or infrastructure from flooding or significantly improve 
the water quality of an adjacent or downstream water body.

3.  If the department receives the notice and information re-
quired under subd. 1. but is unable to determine based on that in-
formation whether the eligibility requirements are met, the de-
partment may, within 15 working days after the notification un-
der subd. 1., notify the person one time to request additional in-
formation about the parcel of land.  The person shall cooperate 
with the department[s efforts to obtain information about the rel-
evant parcel of land and may proceed with the project only upon 
notification that the department has determined the landscape 
feature to be eligible for the exemption based on the definitive 
evidence.

4.  If, within 15 working days after the notification is deliv-
ered to the department, the department notifies the person that 
subd. 2. a., b., or c. applies, the person may not proceed with the 
project unless authorized by, or otherwise exempted from, a wet-
land general or individual permit under this section.

(4r) DRAINAGE DISTRICT ACTIVITY EXEMPTION.  (a)  The per-
mitting requirement under sub. (3b) does not apply to any dis-
charge that is the result of activity undertaken by a drainage dis-
trict to maintain drainage district drains in accordance with plans 
and specifications approved by the department of agriculture, 
trade and consumer protection.

(b)  The department shall waive any water quality certification 
requested under 33 USC 1341 (a) for a discharge described under 
par. (a).

(5) INAPPLICABILITY OF EXEMPTIONS.  Notwithstanding sub. 
(4), a discharge that would be exempt under sub. (4) is subject to 
the permitting requirement under sub. (3b) if the discharge is in-
cidental to an activity that has as its purpose bringing a wetland, 
or part of a wetland, into a use for which it was not previously 
subject and if the activity may do any of the following:

(a)  Impair the flow or circulation of any wetland.
(b)  Reduce the reach of any wetland.
(6) RULES FOR EXEMPTIONS.  (a)  The department shall pro-

mulgate rules to interpret and implement the provisions under 
subs. (4), (4n), (4r), and (5).  In promulgating these rules, the de-
partment shall do all of the following:

1.  Make the rules consistent with existing federal law or 
interpretation.

2.  Incorporate any applicable additional federal law or inter-
pretation into the rules.

(b)  Whenever an additional federal law or interpretation is 

initially incorporated into the rules, the department may modify 
the additional federal law or interpretation as it determines is nec-
essary, but the department may not otherwise amend or modify 
any of the rules promulgated under this subsection.

(8m) SUBSEQUENT PROTECTION FOR WETLANDS.  (a)  1.  A 
person who is the holder of a wetland individual permit that au-
thorizes a mitigation project shall grant a conservation easement 
under s. 700.40 to the department or shall execute a comparable 
legal instrument to ensure that a wetland that is being restored, 
enhanced, created, or preserved will not be destroyed or substan-
tially degraded by any subsequent proprietor of or holder of inter-
est in the property on which the wetland is located.  The depart-
ment shall revoke the wetland individual permit if the holder of 
the individual permit fails to take these measures.

2.  A person who is restoring, enhancing, creating, or preserv-
ing a wetland to provide transferable credits as part of a wetlands 
mitigation bank shall grant a conservation easement under s. 
700.40 to the department or shall execute a comparable legal in-
strument to ensure that the wetland will not be destroyed or sub-
stantially degraded by any subsequent proprietor of or holder of 
interest in the property on which the wetland is located.

(b)  Notwithstanding par. (a), the department shall modify or 
release a conservation easement granted under par. (a) or shall 
void a comparable legal instrument executed under par. (a) if all 
of the following apply:

1.  The department determines that part or all of the restored, 
enhanced or created wetland ceases to be a wetland.

2.  The person who is required to grant the conservation ease-
ment or execute the legal instrument did not contribute to the loss 
of the wetland specified in subd. 1.

3.  Any subsequent proprietor of or holder of interest in the 
property on which the wetland specified in subd. 1. is located did 
not contribute to the loss of the wetland.

(9) INSPECTION AUTHORITY.  (a)  For purposes of determin-
ing whether to issue a wetland individual permit, whether autho-
rization to proceed as authorized under a wetland general permit 
is appropriate, or whether an exemption under sub. (4), (4n), or 
(4r) is appropriate, and for purposes of enforcing this section, any 
employee or other representative of the department, upon pre-
senting his or her credentials, may do any of the following:

1.  Enter and inspect any property on which is located a wet-
land or part of a wetland, for which an application has been sub-
mitted under sub. (3g) or (3m).

2.  Enter and inspect any property on which is located a wet-
land to investigate a discharge that the department has reason to 
believe is in violation of this section.

3.  Gain access to and inspect any records that a holder of a 
wetland individual permit or a person acting under the authority 
of a wetland general permit is required by the department to keep.

(d)  The department shall provide reasonable advance notice 
to the property owner before entering and inspecting property as 
authorized under par. (a).

(e)  If the owner of the property refuses to give consent for the 
entry and inspection, the department may do any of the 
following:

1.  Apply for, obtain, and execute a special inspection warrant 
under s. 66.0119.

2.  Deny an application for a wetland individual permit or 
deny authorization to proceed under a wetland general permit.

(10) ADDITIONAL REQUIREMENTS.  The requirement of being 
issued a wetland individual permit or proceeding under the au-
thority of a wetland general permit under this section is in addi-
tion to any permit or other approval required by the department 
for a project or activity that involves a discharge into a wetland.  
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This section governs the determination of whether a discharge is 
in compliance with water quality standards but does not affect the 
authority of the department to otherwise regulate the discharge of 
dredged or fill material in a wetland under ss. 59.692, 61.351, 
61.353, 62.231, 62.233, 87.30, 281.11 to 281.35, 281.41 to 
281.47, or 281.49 to 281.85 or ch. 30, 31, 283, 289, 291, 292, 
293, 295, or 299.

(11) RESTORATION; SURCHARGE FEE.  (a)  The department 
shall set a surcharge fee to be charged for each application to pro-
ceed under a wetland general permit that is issued under sub. (3g) 
(a) 4., 5., or 6.  The surcharge fee shall be set on an annual basis 
by the department and may not exceed more than 50 percent of 
the market price, as determined by the department, for the equiv-
alent purchase of credits from a mitigation bank.  These fees shall 
be credited to the appropriation account under s. 20.370 (9) (bm) 
for the restoration and creation of wetlands.  The department may 
enter into agreements with other entities for the restoration and 
creation of such wetlands.

(b)  Any wetland that is restored or created using funding from 
the appropriation under s. 20.370 (9) (bm) shall be open to the 
public for hunting, fishing, trapping, cross-country skiing, or hik-
ing or any combination thereof, but the department may establish 
reasonable restrictions on the use of the land by the public in or-
der to protect public safety or to protect a unique plant or animal 
community.

(12) APPLICATION FEES AND TIME LIMITS.  (a)  Fees required.  
The department shall charge a fee for reviewing, investigating, 
and making decisions on applications to proceed under wetland 
general permits under sub. (3g) and on applications for wetland 
individual permits under sub. (3m).  For an authorization to pro-
ceed under a wetland general permit, the application fee shall be 
$500.  For a wetland individual permit, the application fee shall 
be $800.

(b)  Additional fee.  The department may set and charge a fee 
in the amount necessary to meet the costs incurred by the depart-
ment in reviewing mitigation that is conducted by mitigation 
banks.

(c)  Adjustments in fees.  1.  The department shall refund an 
application fee charged for a wetland individual permit under par. 
(a) if the applicant requests a refund before the department deter-
mines that the application is complete.  The department may not 
refund a fee after the department determines that the application 
is complete unless required to do so under a rule promulgated un-
der s. 299.05.

2.  If the applicant submits an application for authorization to 
proceed under a wetland general or a wetland individual permit 
after the discharge is begun or after it is completed, the depart-
ment shall charge an amount equal to twice the amount of the fee 
that it would have charged under this section.

3.  The department may increase the fee specified in par. (a) 
only if the increase is necessary to meet the costs of the depart-
ment in performing the activities for which the fee is charged.

(d)  Fee for expedited service.  1.  The department, by rule, 
may charge a supplemental fee that is in addition to a fee charged 
under this subsection if all of the following apply:

a.  The applicant requests in writing that the decision on the 
application be issued within a time period that is shorter than the 
time limit promulgated under subd. 2. for the decision.

b.  The department verifies that it will be able to comply with 
the request.

2.  If the department promulgates a rule under subd. 1., the 
rule shall contain a time limit for making decisions on the 
application.

(e)  Exemptions from fees.  Paragraphs (a), (b), (c), and (d) do 
not apply to any federal agency or state agency.

(12m) LOCAL REGULATION OF NONFEDERAL OR ARTIFICIAL 
WETLANDS.  A local government may not enact an ordinance or 
adopt a resolution regulating a matter regulated under sub. (3n) 
(d) 1. or (3r) (a) (intro.) or (am), with respect to a discharge ex-
empt from permitting requirements under sub. (4n) (b) or (c), or a 
matter regulated under sub. (4n).  If a local government has in ef-
fect on March 30, 2018, an ordinance or resolution regulating 
nonfederal wetlands or artificial wetlands, the ordinance or reso-
lution does not apply and may not be enforced.

(13) PARTIES TO A VIOLATION.  (a)  Whoever is concerned in 
the commission of a violation of this section for which a forfei-
ture is imposed is a principal and may be charged and found in vi-
olation although he or she did not directly commit the violation 
and although the person who directly committed it has not been 
found in violation.

(b)  A person is concerned in the commission of the violation 
if the person does any of the following:

1.  Directly commits the violation.
2.  Aids and abets the commission of the violation.
3.  Is a party to a conspiracy with another to commit the vio-

lation or advises, hires, counsels, or otherwise procures any per-
son to commit it.

(13m) REPORT TO LEGISLATURE.  No later than Janu-
ary 31, 2003, and no later than January 31 of each subsequent 
odd-numbered year, the department shall submit to the legisla-
ture under s. 13.172 (2) a report that provides an analysis of the 
impact of the implementation of mitigation on wetland resources 
and on the issuance of permits or other approvals under ss. 
59.692, 61.351, 61.353, 62.231, 62.233, 87.30, 281.11 to 281.47 
or 281.49 to 281.85 or ch. 30, 31, 283, 289, 291, 292, 293, 295, or 
299.  The department shall include in its report a discussion of 
proposals and projects under the property development grant pro-
gram under s. 23.099.

(14) PENALTIES.  (a)  Except as provided in par. (b), any per-
son who violates any provision of this section shall forfeit not less 
than $100 nor more than $10,000 for the first offense and shall 
forfeit not less than $500 nor more than $10,000 upon being 
found in violation of the same offense a 2nd or subsequent time.

(b)  Any person who violates a wetland general permit issued 
under sub. (3g) shall forfeit not less than $10 nor more than $500 
for the first offense and shall forfeit not less than $50 nor more 
than $500 upon being found in violation of the same offense a 
2nd or subsequent time.

(c)  A violation of any condition contained in a wetland gen-
eral permit issued under sub. (3g) is a violation of the statute un-
der which the general permit was issued.

(d)  In addition to the forfeitures specified under pars. (a) and 
(b), a court may order a defendant to abate any nuisance, restore a 
natural resource, or take, or refrain from taking, any other action 
as necessary to eliminate or minimize any environmental damage 
caused by the defendant.

(e)  Each day of a continuing violation is a separate offense.
(f)  The department may follow the procedures for the is-

suance of a citation under ss. 23.50 to 23.99 to collect a forfeiture 
for a violation of this section.

History:  2001 a. 6; 2005 a. 253; 2011 a. 118, ss. 43, 45 to 47, 49 to 55, 57 to 118, 
122, 123, 127 to 137, 141; 2013 a. 1, 20, 69, 80; 2013 a. 151 s. 27; 2013 a. 166 s. 77; 
2013 a. 168, 173; 2015 a. 387; 2017 a. 21, 58, 59, 115, 118, 183; 2017 a. 365 s. 112; 
2019 a. 59; 2023 a. 111.

Cross-reference:  See also chs. NR 300, 351, 352, and 353, Wis. adm. code.
Once a violation of sub. (2) (a) [now sub. (3b) (b)] is proven, Goode, 219 Wis. 2d 

654 (1998), sets forth a rebuttable presumption that the court should grant an injunc-
tion.  The state is not required to prove particular instances of environmental harm to 
obtain an injunction.  Once a violation is proven, it is the defendant who must estab-
lish compelling equitable reasons not to grant injunctive relief.  State v. CGIP Lake 
Partners, LLP, 2013 WI App 122, 351 Wis. 2d 100, 839 N.W.2d 136, 12-2346.

Sub. (3n) (b) 5. requires that the Department of Natural Resources (DNR) con-
sider the net positive or negative environmental impact of a proposed project before 

2023-24 Wisconsin Statutes updated through 2025 Wis. Act 7 and through all Supreme Court and Controlled Substances 
Board Orders filed before and in effect on June 25, 2025.  Published and certified under s. 35.18.  Changes effective after May 
30, 2025, are designated by NOTES. (Published 6-25-25)

https://docs-preview.legis.wisconsin.gov/document/statutes/59.692
https://docs-preview.legis.wisconsin.gov/document/statutes/61.351
https://docs-preview.legis.wisconsin.gov/document/statutes/61.353
https://docs-preview.legis.wisconsin.gov/document/statutes/62.231
https://docs-preview.legis.wisconsin.gov/document/statutes/62.233
https://docs-preview.legis.wisconsin.gov/document/statutes/87.30
https://docs-preview.legis.wisconsin.gov/document/statutes/281.11
https://docs-preview.legis.wisconsin.gov/document/statutes/281.35
https://docs-preview.legis.wisconsin.gov/document/statutes/281.41
https://docs-preview.legis.wisconsin.gov/document/statutes/281.47
https://docs-preview.legis.wisconsin.gov/document/statutes/281.49
https://docs-preview.legis.wisconsin.gov/document/statutes/281.85
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%2030
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%2031
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20283
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20289
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20291
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20292
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20293
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20295
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20299
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3g)(a)4.
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3g)(a)4.
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3g)(a)5.
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3g)(a)6.
https://docs-preview.legis.wisconsin.gov/document/statutes/20.370(9)(bm)
https://docs-preview.legis.wisconsin.gov/document/statutes/20.370(9)(bm)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3g)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3m)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(12)(a)
https://docs-preview.legis.wisconsin.gov/document/statutes/299.05
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(12)(a)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(12)(d)2.
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(12)(d)1.
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(12)(a)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(12)(b)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(12)(c)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(12)(d)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3n)(d)1.
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3n)(d)1.
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3r)(a)(intro.)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3r)(am)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(4n)(b)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(4n)(c)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(4n)
https://docs-preview.legis.wisconsin.gov/document/statutes/13.172(2)
https://docs-preview.legis.wisconsin.gov/document/statutes/59.692
https://docs-preview.legis.wisconsin.gov/document/statutes/61.351
https://docs-preview.legis.wisconsin.gov/document/statutes/61.353
https://docs-preview.legis.wisconsin.gov/document/statutes/62.231
https://docs-preview.legis.wisconsin.gov/document/statutes/62.233
https://docs-preview.legis.wisconsin.gov/document/statutes/87.30
https://docs-preview.legis.wisconsin.gov/document/statutes/281.11
https://docs-preview.legis.wisconsin.gov/document/statutes/281.47
https://docs-preview.legis.wisconsin.gov/document/statutes/281.49
https://docs-preview.legis.wisconsin.gov/document/statutes/281.85
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%2030
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%2031
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20283
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20289
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20291
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20292
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20293
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20295
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20299
https://docs-preview.legis.wisconsin.gov/document/statutes/23.099
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(14)(b)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3g)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(3g)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(14)(a)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.36(14)(b)
https://docs-preview.legis.wisconsin.gov/document/statutes/23.50
https://docs-preview.legis.wisconsin.gov/document/statutes/23.99
https://docs-preview.legis.wisconsin.gov/document/acts/2001/6
https://docs-preview.legis.wisconsin.gov/document/acts/2005/253
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%2043
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%2045
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%2047
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%2049
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%2055
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%2057
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%20118
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%20122
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%20123
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%20127
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%20137
https://docs-preview.legis.wisconsin.gov/document/acts/2011/118%2C%20s.%20141
https://docs-preview.legis.wisconsin.gov/document/acts/2013/1
https://docs-preview.legis.wisconsin.gov/document/acts/2013/20
https://docs-preview.legis.wisconsin.gov/document/acts/2013/69
https://docs-preview.legis.wisconsin.gov/document/acts/2013/80
https://docs-preview.legis.wisconsin.gov/document/acts/2013/151
https://docs-preview.legis.wisconsin.gov/document/acts/2013/151%2C%20s.%2027
https://docs-preview.legis.wisconsin.gov/document/acts/2013/166
https://docs-preview.legis.wisconsin.gov/document/acts/2013/166%2C%20s.%2077
https://docs-preview.legis.wisconsin.gov/document/acts/2013/168
https://docs-preview.legis.wisconsin.gov/document/acts/2013/173
https://docs-preview.legis.wisconsin.gov/document/acts/2015/387
https://docs-preview.legis.wisconsin.gov/document/acts/2017/21
https://docs-preview.legis.wisconsin.gov/document/acts/2017/58
https://docs-preview.legis.wisconsin.gov/document/acts/2017/59
https://docs-preview.legis.wisconsin.gov/document/acts/2017/115
https://docs-preview.legis.wisconsin.gov/document/acts/2017/118
https://docs-preview.legis.wisconsin.gov/document/acts/2017/183
https://docs-preview.legis.wisconsin.gov/document/acts/2017/365
https://docs-preview.legis.wisconsin.gov/document/acts/2017/365%2C%20s.%20112
https://docs-preview.legis.wisconsin.gov/document/acts/2019/59
https://docs-preview.legis.wisconsin.gov/document/acts/2023/111
https://docs-preview.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20300
https://docs-preview.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20351
https://docs-preview.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20352
https://docs-preview.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20353
https://docs-preview.legis.wisconsin.gov/document/courts/219%20Wis.%202d%20654
https://docs-preview.legis.wisconsin.gov/document/courts/219%20Wis.%202d%20654
https://docs-preview.legis.wisconsin.gov/document/courts/2013%20WI%20App%20122
https://docs-preview.legis.wisconsin.gov/document/courts/351%20Wis.%202d%20100
https://docs-preview.legis.wisconsin.gov/document/courts/839%20N.W.2d%20136
https://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/12-2346


Updated 23-24 Wis. Stats.

Updated 2023-24 Wis. Stats.  Published and certified under s. 35.18.  June 25, 2025.

 62 281.36 WATER AND SEWAGE

deciding to issue a wetland-fill permit.  This consideration is necessary for DNR to 
meet the mandate in sub. (3n) (c) 3. that it may issue a wetland-fill permit only if it 
determines that the proposed project will not result in significant adverse environ-
mental impacts.  In this case, the permit stated that DNR lacked sufficient informa-
tion to enable it to assess the proposed project[s net positive or negative environmen-
tal impact.  Accordingly, DNR improperly issued the permit without being able to 
consider the proposed project[s net positive or negative environmental impact, con-
trary to sub. (3n) (b) 5.  Meteor Timber, LLC v. Division of Hearings & Appeals, 
2022 WI App 5, 400 Wis. 2d 451, 969 N.W.2d 746, 20-1869.

The legislature has set a tight timeline for the Department of Natural Resources 
(DNR) to process a wetland-fill permit application, and the legislature has mandated 
that at the end of that timeline DNR must decide to issue or deny the permit and ex-
plain in the case of a denial why the permit does not meet statutory standards or is 
incomplete.  The applicant in this case pointed to no statutory language authorizing 
DNR to issue a permit if it had not received sufficient information within that time-
line.  In that situation, the legislature has provided that DNR must deny the permit as 
incomplete, and the applicant may seek administrative and judicial review of that 
denial or submit a new application with all necessary information.  Meteor Timber, 
LLC v. Division of Hearings & Appeals, 2022 WI App 5, 400 Wis. 2d 451, 969 
N.W.2d 746, 20-1869.

Sub. (3n) (b) and (c) requires the Department of Natural Resources (DNR) to con-
sider the entirety of a proposed project when addressing a wetland individual permit, 
not just the wetlands within the proposed project.  By its plain meaning, sub. (3n) (c) 
instructs DNR to determine whether a proposed project will result in significant ad-
verse impacts to wetland functional values and water quality and whether the pro-
posed project will result in other significant adverse environmental consequences.  
That review necessarily requires DNR to consider impacts beyond the physical foot-
print of directly impacted wetlands.  For example, DNR must consider potential sec-
ondary impacts to wetland functional values and the net positive or negative envi-
ronmental impact of the proposed project.  Kohler Co. v. DNR, 2024 WI App 2, 410 
Wis. 2d 433, 3 N.W.3d 172, 21-1187.

Wisconsin[s Wetland Reform Act.  Kent & Lamb.  Wis. Law. Feb. 2013.

281.37 Wetland mitigation grant program.  (1) In this 
subsection:

(a)  XDepartment landY means land owned by or under ease-
ment to the state that is under the jurisdiction of the department 
and used for one of the purposes specified in s. 23.09 (2) (d).

(b)  XMitigation programY means the wetland mitigation grant 
program established under sub. (2).

(c)  XNonprofit organizationY means an organization that is 
described in section 501 (c) (3) of the Internal Revenue Code and 
that is exempt from federal income tax under section 501 (a) of 
the Internal Revenue Code.

(2) The department shall establish a wetland mitigation grant 
program under which it awards grants to nonprofit organizations 
to conduct projects to create, restore, or enhance wetlands under 
the in lieu fee subprogram in s. 281.36 (3r) (e) on department 
land as provided in this subsection.

(3) No later than 6 months after March 30, 2018, the depart-
ment shall identify department land that is appropriate to include 
in the mitigation program.  The department shall identify no less 
than 25 percent of department land for this purpose.  The land 
identified shall include land in every watershed in the state.

(4) (a)  No later than 3 months after completion of the land 
identification stage under sub. (3) or at the beginning of the fol-
lowing fiscal year, whichever is earlier, and no later than July 1 of 
each subsequent year, the department shall issue a request for 
proposals from nonprofit organizations for grants to conduct wet-
land mitigation projects on department land identified under sub. 
(3).  The issuance of each new request for proposal begins a new 
grant cycle.

(b)  The department shall require applications for grants under 
this section to include all of the following:

1.  The scope of the proposed project.
2.  A project timeline.
3.  If possible, a specification of the functional values or uses 

listed in s. NR 103.03 (1), Wis. Adm. Code, that the project area 
does not provide or only sparsely provides.

4.  A specification of the functional values or uses listed in s. 
NR 103.03 (1), Wis. Adm. Code, that the proposed project would 
create, restore, or enhance.

5.  All information required to be submitted for approval to 

the U.S. army corps of engineers under 33 CFR part 332 and the 
Wisconsin Wetland Conservation Trust program instrument.

(c)  After issuing the request for proposals under par. (a), the 
department shall accept grant applications on a rolling basis over 
the course of a fiscal year.  The department shall select and an-
nounce grant recipients under this subsection at the end of each 
quarter as funds are available.

(5) (a)  If an application under sub. (4) is approved, the 
grantee and the department, in consultation, shall identify all de-
partment permits required for the grantee to conduct the project.  
The department shall waive all permit fees for the grantee in rela-
tion to department permits required to conduct the project.

(b)  Notwithstanding timelines otherwise established for indi-
vidual permits, within 60 days of receiving the grantee[s applica-
tion for an individual permit that is required to conduct the 
project, the department shall render a decision issuing, denying, 
or modifying the permit, and the department shall adjust all other 
deadlines relating to the review of the application accordingly.

(7) (a)  The department shall pay out a grant under the mitiga-
tion program quarterly unless the department determines that 
more frequent payments are necessary to fulfill the objectives of 
the grant program.  The department shall withhold the final pay-
ment until the grantee certifies that the project is complete.

(b)  If the grantee fails to certify that the project is complete by 
the date indicated for completion in its application, the depart-
ment shall use the remaining unpaid grant amount to either com-
plete the project or contract with or issue a grant to another non-
profit organization to complete the project.  An organization that 
fails to certify completion of a project by the date indicated in its 
application for completion is not eligible for a new grant under 
the mitigation program for 2 grant cycles.

(c)  The department may agree to a modified deadline for the 
project if unusual or unforeseen circumstances cause a delay.  If 
the department agrees to a modified deadline, the consequences 
under par. (b) apply only if the grantee fails to certify that a 
project is complete by the date indicated in that agreement.

(8) Before 6 months have elapsed after the 5th anniversary of 
the department[s first issuance of a request for proposals under 
sub. (4), the department shall submit to the legislature under s. 
13.172 (2) a report analyzing the effectiveness of the first 5 years 
of the mitigation program and making recommendations for 
changes to the program.

History:  2017 a. 183.

SUBCHAPTER IV

WATER AND SEWAGE FACILITIES; SEPTAGE DISPOSAL

281.41 Approval of plans.  (1) (a)  Except as provided un-
der sub. (2), every owner within the time prescribed by the de-
partment, shall file with the department a certified copy of com-
plete plans of a proposed system or plant or extension thereof, in 
scope and detail satisfactory to the department, and, if required, 
of existing systems or plants, and any other information concern-
ing maintenance, operation and other details that the department 
requires, including the information specified under s. 281.35 (5) 
(a), if applicable.  Material changes with a statement of the rea-
sons shall be likewise submitted.  Before plans are drawn, a state-
ment concerning the improvement may be made to the depart-
ment and the department may, if requested, outline generally 
what it will require.  Upon receipt of the plans for approval, the 
department or its authorized representative shall notify the owner 
of the date of receipt.

(b)  Within 90 days from the time of receipt of complete plans 
or within the time specified in s. 281.35 (5) (c), if applicable, the 
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department or its authorized representative shall examine and 
take action to approve, approve conditionally or reject the plans 
and shall state in writing any conditions of approval or reasons for 
rejection.  Approval or disapproval of the plans and specifications 
may not be contingent upon eligibility of the proposed project for 
federal aid.  The time period for review may be extended by 
agreement with the owner if the plans and specifications cannot 
be reviewed within the specified time limitation due to circum-
stances beyond the control of the department or in the case of ex-
tensive installation involving expenditures of $350,000 or more.  
The extension may not exceed 6 months.  Failure of the depart-
ment or its authorized representative to act before the expiration 
of the time period allowed for review shall constitute an approval 
of the plans, and upon demand a written certificate of approval 
shall be issued.  Approval may be subject to modification by the 
department upon due notice.

(c)  Construction or material change shall be according to ap-
proved plans only.  The department may disapprove plans that are 
not in conformance with any existing approved areawide waste 
treatment management plan prepared pursuant to the federal wa-
ter pollution control act, P.L. 92-500, as amended, and shall dis-
approve plans that do not meet the grounds for approval specified 
under s. 281.35 (5) (d), if applicable.

(2) The department may, by rule, exempt an owner of a spe-
cific type of system or plant from the requirements of sub. (1) or 
modify the requirements of sub. (1) for a specific type of system 
or plant.

(3) (a)  In this subsection, Xseptage service areaY means the 
area containing private on-site wastewater treatment systems 
served or anticipated to be served by a sewage disposal plant dur-
ing the planning period.

(b)  If an owner proposes a sewage disposal plant or an exten-
sion of an existing sewage disposal plant that increases the capac-
ity of the existing plant by at least 20 percent, the department 
shall require that owner, in preparing a plan under this section, to 
address the need for, and include plans for, the disposal of sep-
tage, as defined in s. 281.48 (2) (d).  The department shall require 
an owner to address all of the following under this paragraph:

1.  The amount of septage produced throughout the septage 
service area and the expected increase in septage production dur-
ing the planning period.

2.  The capacity for the disposal of septage during the plan-
ning period on land within the septage service area, in the sewage 
disposal plant, and by other available methods.

3.  The location of private on-site wastewater treatment sys-
tems within the septage service area, and the distances required 
to haul septage for disposal either on land or in the sewage dis-
posal plant.

4.  The potential for contracts with private on-site wastewater 
treatment system owners, licensed disposers, as defined in s. 
281.49 (1) (b), or municipalities to assure delivery of septage to 
the sewage disposal plant.

(c)  In addressing the need for the disposal of septage and the 
information required under par. (b), the owner is required only to 
use data or other information that has previously been collected, 
whether by the owner or by others, and the owner is not required 
to conduct new research.

(d)  The information required under par. (b) is for the purpose 
of assuring that septage disposal needs are considered in the deci-
sion-making process for sewage disposal plant planning, but par. 
(b) does not require construction of facilities for the handling or 
disposal of septage.

(4) When the department receives for review a plan under 
sub. (1) that would result in returning water transferred from the 
Great Lakes basin to the source watershed through a stream tribu-

tary to one of the Great Lakes, the department shall provide no-
tice of the plan or revision to the governing body of each city, vil-
lage, and town through which the stream flows or that is adjacent 
to the stream downstream from the point at which the water 
would enter the stream.

(5) The department shall establish an expedited procedure for 
approval of plans under this section.  The expedited procedure 
shall apply, in lieu of the procedure under sub. (1) (b), if the de-
partment determines that all of the following are satisfied:

(a)  The plan design is of a common construction and size or is 
for a minor addition to an existing facility.

(b)  The plan design is submitted by a registered professional 
engineer.

(c)  The plan design is submitted by a person who has de-
signed similar facilities and none of those similar facilities has 
caused adverse impacts to the environment.

(d)  The plan design contains no unusual siting requirements 
or other unique design features.

(e)  The plan design is not likely to have an adverse impact on 
the environment.

History:  1977 c. 418; 1985 a. 60; 1991 a. 39; 1995 a. 227 s. 405; Stats., 1995 s. 
281.41; 1999 a. 85; 2005 a. 347; 2007 a. 227; 2011 a. 146, 167; 2021 a. 126.

Cross-reference:  See also chs. NR 108, 110, and 142, Wis. adm. code.
NOTE:  2005 Wis. Act 347, which affected this section, contains extensive ex-

planatory notes.

281.43 Joint sewerage systems.  (1) The department of 
natural resources may require the sewerage system, or sewage or 
refuse disposal plant of any governmental unit including any 
town, village or city, to be so planned and constructed that it may 
be connected with that of any other town, village or city, and may, 
after hearing, upon due notice to the governmental units order the 
proper connections to be made or a group of governmental units 
including cities, villages, town sanitary districts or town utility 
districts may construct and operate a joint sewerage system under 
this statute without being so required by order of the department 
of natural resources but following hearing and approval of the 
department.

(1m) An order by the department for the connection of unin-
corporated territory to a city or village system or plant under this 
section shall not become effective for 30 days following issuance.  
Within 30 days following issuance of the order, the governing 
body of a city or village subject to an order under this section may 
commence an annexation proceeding under s. 66.0219 to annex 
the unincorporated territory subject to the order.  If the result of 
the referendum under s. 66.0219 (4) is in favor of annexation, the 
territory shall be annexed to the city or village for all purposes, 
and sewerage service shall be extended to the territory subject to 
the order.  If an application for an annexation referendum is de-
nied under s. 66.0219 (2) or the referendum under s. 66.0219 (4) 
is against the annexation, the order shall be void.  If an annexation 
proceeding is not commenced within the 30-day period, the order 
shall become effective.

(2) (a)  When one governmental unit renders service to an-
other under this section, reasonable compensation shall be paid.  
The officials in charge of the system, of the governmental unit 
furnishing the service shall determine the reasonable compensa-
tion and report to its clerk who shall, on or before August 1 of 
each year, certify a statement thereof to the clerk of the govern-
mental unit receiving the service.  The clerk of the governmental 
unit receiving the service shall extend the amount shown in the 
statement as a charge on the tax roll, in the following manner:

1.  If the service rendered is available to substantially all im-
proved real estate in the member governmental unit receiving the 
service, the charges shall be placed upon the tax roll of the mem-
ber governmental unit as a general tax.
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2.  If the service rendered is for the benefit of public highways 
in, or real estate owned or operated by, the member governmental 
unit receiving the service, the charges for the service shall be 
placed upon the tax roll of the member governmental unit as a 
general tax.

3.  If the service rendered does not come under the provisions 
of subd. 1. or 2., the charges for the service shall be placed upon 
the tax roll of the member governmental unit as a special tax 
upon each parcel of real estate benefited; and when collected it 
shall be paid to the treasurer of the member governmental unit 
rendering the service.  Where the charges are to be extended on 
the tax roll under the provisions of this subdivision, the clerk of 
the member governmental unit furnishing the service shall item-
ize the statement showing separately the amount charged to each 
parcel of real estate benefited.

(b)  If, due to delay in determination, a charge described in par. 
(a) cannot be extended on the tax roll of any particular year, it 
shall be extended as soon as possible.

(3) If the governing body of any governmental unit deems the 
charge unreasonable, it may by resolution within 20 days after the 
filing of the report with its clerk:

(a)  Submit to arbitration by 3 reputable and experienced engi-
neers, one chosen by each governmental unit, and the 3rd by the 
other 2.  If the engineers are unable to agree, the vote of 2 shall be 
the decision.  They may affirm or modify the report, and shall 
submit their decision in writing to each governmental unit within 
30 days of their appointment unless the time be extended by 
agreement of the governmental units.  The decision shall be bind-
ing.  Election to so arbitrate shall be a waiver of right to proceed 
by action. Two-thirds of the expense of arbitration shall be paid 
by the governmental unit requesting it, and the balance by the 
other.

(b)  Institute a proceeding for judicial review under ch. 227.
(4) (a)  Any 2 or more governmental units, including cities, 

villages, town sanitary districts or town utility districts not wish-
ing to proceed under sub. (2) may jointly construct, operate and 
maintain a joint sewerage system, inclusive of the necessary inter-
cepting sewers and sewerage treatment works.  Such joint action 
by 2 governmental units shall be carried out by a sewerage com-
mission consisting of one member appointed by each of the gov-
erning bodies of such governmental units and a 3rd member to be 
selected by the 2 members so appointed, or in lieu thereof said 
sewerage commission may consist of 2 members appointed by 
the governing body of each governmental unit and a 5th member 
to be selected by the 4 members so appointed or where more than 
2 governmental units act to form the commission, the representa-
tion on the commission shall be in accordance with a resolution 
approved by the member governmental units.

(b)  1.  Where such sewerage commission shall consist of 3 
members, the members chosen by the 2 members first appointed 
shall serve for 2 years, while the members appointed by the gov-
erning bodies of the 2 governmental units shall serve for terms of 
4 and 6 years, respectively, the length of term of each to be deter-
mined by lot.  All subsequent appointments, except for unexpired 
terms, shall be for 6 years.  All such members shall serve until 
their successors shall have been appointed and shall have 
qualified.

2.  Where such sewerage commission shall consist of 5 mem-
bers, the member chosen by the 4 members first appointed shall 
serve for one year, while the members appointed by the governing 
bodies of the 2 governmental units shall serve for terms of 2, 3, 4 
and 5 years respectively, the length of terms of each to be deter-
mined by lot.  All subsequent appointments, except for unexpired 
terms, shall be for 6 years.  All such members shall serve until 

their successors shall have been appointed and shall have 
qualified.

3.  Where such sewerage commission representation shall be 
formed by approval of a resolution, the resolution shall state the 
method of appointing commissioners and the term of office of 
each commissioner.

(c)  The sewerage commissioners shall project, plan, construct 
and maintain in the district comprising the member governmental 
units intercepting and other main sewers for the collection and 
transmission of house, industrial and other sewage to a site or 
sites for disposal selected by them, such sewers to be sufficient, in 
the judgment of the sewerage commissioners, to care for such 
sewage of the territory included in such district.  The sewerage 
commissioners shall project, plan, construct and operate sewage 
disposal works at a site or sites selected by them which may be lo-
cated within or outside of the territory included in the district.  
The sewerage commissioners may also project, plan, construct 
and maintain intercepting and other main sewers for the collec-
tion and disposal of storm water which shall be separate from the 
sanitary sewerage system.  The sewerage commissioners may 
also project, plan, construct and operate solid waste disposal 
works at a site or sites selected by them which may be located 
within or outside of the territory included in the district or by 
contract with counties or municipalities which have solid waste 
disposal facilities.  The sewerage commissioners may employ and 
fix compensation for engineers, assistants, clerks, employees and 
laborers, or do such other things as may be necessary for the due 
and proper execution of their duties.  Such sewage disposal works 
may be used by the sewerage commissioners and by such govern-
mental units for the disposal of garbage, refuse and rubbish.

(d)  Such sewerage commission shall constitute a body corpo-
rate by the name of X(Insert name of governmental units or area) 
Sewerage Commission,Y by which in all proceedings it shall 
thereafter be known.  It may purchase, take and hold real and per-
sonal property for its use and convey and dispose of the same.  
This grant of power shall be retroactive to September 13, 1935 for 
commissions formed prior to January 1, 1972.  Except as pro-
vided in this subsection the sewerage commissioners shall have 
the power and proceed as a common council and board of public 
works in cities in carrying out the provisions of par. (c).  All bor-
rowing under s. 24.61 (3) (a) 5. and all bond issues and appropri-
ations made by said sewerage commission shall be subject to the 
approval of the governing bodies of the respective governmental 
units.

(e)  Each such governmental unit shall pay for its proportion-
ate share of such sewerage system, including additions thereto, 
and also its proportionate share of all operation and maintenance 
costs as may be determined by the sewerage commission.  Each 
governmental unit may borrow money and issue revenue or gen-
eral obligation bonds therefor, for the acquisition, construction, 
erection, enlargement and extension of a joint sewage disposal 
plant or refuse or rubbish or solid waste disposal plant or system 
or any combination of plants provided under this section, and to 
purchase a site or sites for the same.  Each governmental unit 
may, if it so desires, proceed under s. 66.0821 in financing its por-
tion of the cost of the construction, operation and maintenance of 
the joint sewage disposal plant or plants provided for in this sec-
tion, or system.

(f)  Any such governmental unit being aggrieved by the deter-
mination of the sewerage commission on matters within its juris-
diction may appeal to the circuit court as provided in sub. (3) (b).

History:  1971 c. 89, 276; 1977 c. 187; 1979 c. 176; 1985 a. 49; 1995 a. 225; 
1995 a. 227 s. 408; Stats. 1995 s. 281.43; 1997 a. 35; 1999 a. 150 s. 672.

Sub. (1m), which voids a Department of Natural Resources sewerage connection 
order if the electors in the affected town area reject annexation to the city ordered to 
extend sewerage service, represents a valid legislative balancing and accommoda-
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tion of two statewide concerns:  urban development and pollution control.  City of 
Beloit v. Kallas, 76 Wis. 2d 61, 250 N.W.2d 342 (1977).

A joint sewerage commission may enact and enforce regulations required of it un-
der the federal Clean Water Act of 1977, but it cannot make appropriations or issue 
bonds without approval of the governing bodies that established it.  68 Atty. Gen. 83.

281.45 House connections.  To assure preservation of 
public health, comfort and safety, any city, village or town or 
town sanitary district having a system of waterworks or sewerage, 
or both, may by ordinance require buildings used for human habi-
tation and located adjacent to a sewer or water main, or in a block 
through which one or both of these systems extend, to be con-
nected with either or both in the manner prescribed.  If any per-
son fails to comply for more than 10 days after notice in writing 
the municipality may impose a penalty or may cause connection 
to be made, and the expense thereof shall be assessed as a special 
tax against the property.  Except in 1st class cities, the owner may, 
within 30 days after the completion of the work, file a written op-
tion with the municipal clerk stating that he or she cannot pay the 
amount in one sum and asking that it be levied in not to exceed 5 
equal annual installments, and the amount shall be so collected 
with interest at a rate not to exceed 15 percent per year from the 
completion of the work, the unpaid balance to be a special tax 
lien.

History:  1979 c. 110 s. 60 (13); 1979 c. 221; 1983 a. 150; 1995 a. 227 s. 407; 
Stats. 1995 s. 281.45.

281.47 Sewage drains; sewage discharge into certain 
lakes.  (1) (a)  When any city, village, town or owner has con-
structed or constructs a sewage system complying with s. 281.41, 
the outflow or effluent from such system may be discharged into 
any stream or drain constructed pursuant to law, but no such out-
flow of untreated sewage or effluent from a primary or secondary 
treatment plant from a city, village, town, town sanitary district or 
metropolitan sewage district in a county having a population of 
240,000 or more, according to the latest U.S. bureau of census 
figures available including any special census of municipalities 
within the county, any part of which is located within a drainage 
basin which drains into a lake of more than 2 square miles and 
less than 16 square miles in area, shall be discharged directly into, 
or through any stream, or through any drain, into such a lake lo-
cated within 18 miles of the system or plant of such city, village, 
town, town sanitary district or metropolitan sewage district.  All 
necessary construction of plant, system or drains for full compli-
ance with this subsection in the discharge of untreated sewage or 
sewage effluent from all existing primary or secondary plants 
shall be completed by September 1, 1970, and the plans for any 
new system or plant shall include provisions for compliance with 
this subsection.  The department may at any time order and re-
quire any owner of an existing plant to prepare and file with it, 
within a prescribed time, preliminary or final plans or both, for 
proposed construction to comply with this subsection.

(b)  Any municipality, which, on April 30, 1972, has an oper-
ating sewerage collection and treatment system and has an appli-
cation for attachment to a metropolitan sewerage district pending 
in the county court, in such a county, any part of which is located 
within such a drainage basin and which is located within 10 miles 
of a metropolitan sewerage district on September 1, 1967, shall 
be added to the metropolitan sewerage district upon application 
of the governing body of the municipality as provided in s. 
66.205 (1), 1969 stats., if such petitioning municipality pays its 
fair share of the cost of attachment as determined by mutual 
agreement or a court of competent jurisdiction.

(c)  1.  Except as provided in subd. 2., in lieu of construction in 
compliance with par. (a) for diversion from lakes described in 
par. (a), any owner of an existing plant, on or before September 1, 
1967, or any owner of a new system or plant prior to construction 
of the new system or plant, may file with the department plans for 

advanced treatment of effluent from primary or secondary treat-
ment that in the judgment of the department will accomplish sub-
stantially the same results in eliminating nuisance conditions on a 
lake described in par. (a) as would be accomplished by diversion 
of secondary sewage effluent from the lake, without at the same 
time creating other objectionable or damaging results.  The owner 
of the plant or system is exempt from par. (a) for diversion from 
the lakes described in par. (a) upon approval of the plans submit-
ted under this paragraph and installation of advanced treatment 
facilities and procedures in compliance therewith.

2.  Nothing in subd. 1. impairs the authority of the depart-
ment to require at any time preliminary or final plans, or both, for 
diversion construction.

(d)  Any person violating this subsection or any order issued in 
furtherance of compliance therewith shall forfeit to the state not 
less than $100 nor more than $500 for each violation, failure or 
refusal.  Each day of continued violation is deemed a separate of-
fense.  No such penalty shall be invoked during the time that any 
petition for review of an order is pending under s. 281.19 (8) until 
final disposition thereof by the courts, if judicial review is sought 
under ch. 227.

(2) The city, village or town or the owner of land through 
which the drain is constructed may apply to the circuit court of 
the county in which the land is located to determine the damages, 
if any.  No injunction against the use shall be granted until the 
damages are finally determined and payment refused.  Unless 
within 6 months after the system is completed the owner of the 
land institutes such proceedings the owner is barred.  The pro-
ceedings shall be according to ch. 32, so far as applicable.

History:  1971 c. 164, 276; 1979 c. 34 s. 2102 (39) (g); 1979 c. 176; 1981 c. 374 
s. 150; 1993 a. 246; 1995 a. 227 s. 406; Stats. 1995 s. 281.47; 1997 a. 254; 1999 a. 
85.

281.48 Servicing septic tanks, soil absorption fields, 
holding tanks, grease interceptors and privies.  (2) 
DEFINITIONS.  In this section:

(b)  XGrease interceptorY means a receptacle designed to inter-
cept and retain grease or fatty substances.

(bm)  XPrivate on-site wastewater treatment systemY has the 
meaning given in s. 145.01 (12).

(c)  XPrivyY means an enclosed nonportable toilet into which 
human wastes not carried by water are deposited to a subsurface 
storage chamber that may or may not be watertight.

(d)  XSeptageY means the scum, liquid, sludge or other waste in 
a septic tank, soil absorption field, holding tank, grease intercep-
tor, privy, or other component of a private on-site wastewater 
treatment system.

(e)  XSeptic tankY means any watertight enclosure used for 
storage and anaerobic decomposition of human excrement or do-
mestic or industrial wastewater.

(f)  XServicingY means removing septage from a septic tank, 
soil absorption field, holding tank, grease interceptor, privy, or 
other component of a private on-site wastewater treatment system 
and disposing of the septage.

(g)  XSoil absorption fieldY means an area or cavity in the 
ground which receives the liquid discharge of a septic tank or 
similar component of a private on-site wastewater treatment 
system.

(2m) POWERS OF THE DEPARTMENT.  The department has 
general supervision and control of servicing septic tanks, soil ab-
sorption fields, holding tanks, grease interceptors, privies, and 
other components of private on-site wastewater treatment 
systems.

(3) LICENSE; CERTIFICATION.  (a)  License; application.  Ev-
ery person before engaging in servicing in this state shall submit 
an application for a license on forms prepared by the department.  
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Except as provided in ss. 299.07 and 299.08, if the department, 
after investigation, is satisfied that the applicant has the qualifica-
tions, experience, understanding of proper servicing practices, as 
demonstrated by the successful completion of an examination 
given by the department, and equipment to perform the servicing 
in a manner not detrimental to public health it shall issue the li-
cense.  The license fee shall accompany all applications.

(b)  Expiration date of license.  All licenses issued under this 
section for a period beginning before July 1, 1997, are for one 
year.  All licenses issued under this section for a period beginning 
after June 30, 1997, are for 2 years.  All licenses issued under this 
section expire on June 30.  Application for renewal shall be filed 
on or before June 1 and if filed after that date a penalty shall be 
charged.  The department shall promulgate a rule setting the 
amount of the penalty for late filing.

(c)  Wisconsin sanitary licensee.  Any person licensed under 
this section shall paint on the side of any vehicle that is used for 
servicing, the words XWisconsin Sanitary LicenseeY and immedi-
ately under these words XLicense No. ....Y with the number of the 
license in the space so provided with letters and numbers at least 
2 inches high; and all lettering and numbering shall be in distinct 
color contrast to its background.

(d)  License exception.  A farmer who disposes of septage on 
land is exempt from the licensing requirement under par. (a) if all 
of the conditions in sub. (4m) (b) apply.

(e)  Operator certification.  No person, except for a farmer ex-
empted from licensing under par. (d), may service a private on-
site wastewater treatment system or operate a septage servicing 
vehicle unless the person is certified as an operator of a septage 
servicing vehicle under s. 281.17 (3).

(4g) RULES ON SERVICING.  The department shall promulgate 
rules relating to servicing septic tanks, soil absorption fields, 
holding tanks, grease interceptors, privies, and other components 
of private on-site wastewater treatment systems in order to protect 
the public health against unsanitary and unhealthful practices and 
conditions, and to protect the surface waters and groundwaters of 
the state from contamination by septage.  The rules shall comply 
with ch. 160.  The rules shall apply to all septage disposal, 
whether undertaken pursuant to a license or a license exemption 
under sub. (3).  The rules shall require each person with a license 
under sub. (3) to maintain records of the location of private on-
site wastewater treatment systems serviced and the volume of 
septage disposed of and location of that disposal.

(4m) SITE APPROVALS.  (a)  The department may require a 
soil test and shall require a site approval for any location where 
septage is disposed of on land.

(b)  Notwithstanding par. (a), the department may not require 
a site approval for a location where septage is disposed of on land 
if the person who disposes of the septage is a farmer who owns or 
leases that location and if:

1.  The septage is removed from a septic tank which is located 
on the same parcel where the septage is disposed of; and

3.  The person complies with all applicable statutes and rules 
in removing and disposing of the septage.

(c)  If a location is exempt from site approval under par. (b), 
the department may require the person who services the septic 
tank to provide the department with information to show that suf-
ficient land area is available for disposal.

(d)  A person seeking a site approval under par. (a) shall sub-
mit an application to the department at least 7 days prior to using 
the site.  Upon receiving an application for site approval, the de-
partment may enter and inspect the site if the department deter-
mines that an inspection is necessary.  Commencing 7 days after 
submitting the application, the applicant may use the site unless 

the department notifies the applicant that the site may not be 
used.

(4s) FEES.  (a)  The department shall collect the following 
fees:

1.  For a license under sub. (3) (a) to a state resident, for each 
vehicle used for servicing, $25 if the license period begins before 
July 1, 1997, and $50 if the license period begins after June 30, 
1997.

2.  For a license under sub. (3) (a) to a nonresident, for each 
vehicle used for servicing, $50 if the license period begins before 
July 1, 1997, and $100 if the license period begins after June 30, 
1997.

(d)  In addition to the license fee under par. (a) 1. or 2., the de-
partment shall collect from each licensee a groundwater fee of 
$50 if the license period begins before July 1, 1997, and $100 if 
the license period begins after June 30, 1997.  The moneys col-
lected under this paragraph shall be credited to the environmental 
fund for environmental management.

(e)  Notwithstanding pars. (a) and (d), an individual who is el-
igible for the veterans fee waiver program under s. 45.44 is not re-
quired to pay a license fee or groundwater fee.

(5) AUTHORITY TO SUSPEND OR REVOKE LICENSES.  (a)  The 
department may and upon written complaint shall make investi-
gations and conduct hearings and may suspend or revoke any li-
cense if the department finds that the licensee has:

2.  Made a material misstatement in the application for li-
cense or any application for a renewal thereof.

3.  Demonstrated incompetency in conducting servicing.
4.  Violated any provisions of this section or any rule pre-

scribed by the department or falsified information on inspection 
forms under s. 145.20 (5).

(b)  The department may not reissue a license for a period of 
one year after revocation under par. (a).

(c)  The department may promulgate by rule a procedure for 
the temporary suspension of a license.

(5m) COUNTY REGULATION.  (a)  A county may submit to the 
department an application to regulate the disposal of septage on 
land.  The county shall include in its application a complete de-
scription of the proposed county program, including a proposed 
ordinance and forms and information on plans for personnel, 
budget and equipment.  The department shall investigate the ca-
pability of the county to implement a regulatory program under 
this subsection and shall approve or deny the application based 
on the county[s capability.  If the department approves the county 
application, the county may adopt and enforce a septage disposal 
ordinance.

(b)  The county septage disposal ordinance shall apply uni-
formly to the entire area of the county.  No city, village or town 
may adopt or enforce a septage disposal ordinance if the county 
has adopted such an ordinance.  If a city, village or town adopts a 
septage disposal ordinance, the ordinance shall conform with re-
quirements applicable to a county septage disposal ordinance un-
der this section.

(c)  The site criteria and disposal procedures in a county ordi-
nance shall be identical to the corresponding portions of rules 
promulgated by the department under this section.  The county 
shall require the person engaged in septage disposal to submit the 
results of a soil test conducted by a soil tester certified under s. 
145.045 and to obtain a site approval for each location where the 
person disposes of septage on land.  The county shall maintain 
records of soil tests, site approvals, county inspections and en-
forcement actions under this subsection.  A county may not re-
quire licensing or registration for any person or vehicle engaged 
in septage disposal.  The county may establish a schedule of fees 
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for site approvals under this paragraph if the department deter-
mines that the fees are no more than is necessary to fund the 
county program under this paragraph.  The county may require a 
bond or other method of demonstrating the financial ability to 
comply with the septage disposal ordinance.  The county shall 
provide for the enforcement of the septage disposal ordinance by 
penalties identical to those in s. 281.98.

(d)  The department shall monitor and evaluate the perfor-
mance of any county adopting a septage disposal ordinance.  If a 
county fails to comply with the requirements of this subsection or 
fails adequately to enforce the septage disposal ordinance, the de-
partment shall conduct a public hearing in the county seat upon 
30 days[ notice to the county clerk.  As soon as practicable after 
the hearing, the department shall issue a written decision regard-
ing compliance with this subsection.  If the department deter-
mines that there is a violation of this subsection, the department 
shall by order revoke the authority of the county to adopt and en-
force a septage disposal ordinance.  At any time after the depart-
ment issues an order under this paragraph, a county may submit a 
new application under par. (a).  The department may enforce this 
section and rules adopted under this section in any county which 
has adopted a septage disposal ordinance.

(5p) LIMIT ON LOCAL REGULATION.  No city, village, town, or 
county may prohibit or regulate, through zoning or any other 
means, the disposal of septage on land if that disposal complies 
with this section and rules promulgated under this section or with 
an ordinance adopted under sub. (5m) (a) or (b).

(5s) CITATIONS.  (a)  The department may follow the proce-
dures for the issuance of a citation under ss. 23.50 to 23.99 to col-
lect a forfeiture for a violation of subs. (2) to (5).

(b)  Notwithstanding s. 23.66 (4), the department shall pro-
mulgate rules establishing the basic amount of the deposit that 
may be made under s. 23.66 (1) by a person to whom a citation is 
issued under par. (a).  The rules shall specify a different amount 
for each offense under subs. (2) to (5).

History:  1979 c. 34; 1981 c. 1 s. 47; 1983 a. 189, 410, 538; 1989 a. 31; 1991 a. 
39; 1993 a. 344; 1995 a. 227 s. 841, 843; Stats. 1995 s. 281.48; 1997 a. 27, 191, 237; 
2005 a. 347; 2007 a. 97; 2009 a. 180; 2011 a. 146, 209.

Cross-reference:  See also ch. NR 113, Wis. adm. code.
NOTE:  2005 Wis. Act 347, which affected this section, contains extensive ex-

planatory notes.

281.49 Disposal of septage in municipal sewage sys-
tems.  (1) DEFINITIONS.  In this section:

(b)  XLicensed disposerY means a person engaged in servicing, 
as defined in s. 281.48 (2) (f), under a license issued under s. 
281.48 (3) (a).

(m)  XSeptageY means the scum, liquid, sludge or other waste 
from a septic tank, soil absorption field, holding tank or privy.  
This term does not include the waste from a grease interceptor.

(2) REQUIREMENT TO TREAT SEPTAGE.  A municipal sewage 
system shall accept and treat septage from a licensed disposer 
during the period of time commencing on November 15 and end-
ing on April 15.  The sewage system may, but is not required to, 
accept and treat septage at other times during the year.

(3) EXCEPTIONS.  (a)  Notwithstanding sub. (2), a municipal 
sewage system is not required to accept septage from a licensed 
disposer if:

1.  Treatment of the septage would cause the sewage system 
to exceed its operating design capacity or to violate any applica-
ble effluent limitations or standards, water quality standards or 
any other legally applicable requirements, including court orders 
or state or federal statutes, rules, regulations or orders;

2.  The septage is not compatible with the sewage system;
3.  The licensed disposer has not applied for and received ap-

proval under sub. (5) to dispose of septage in the sewage system 
or the licensed disposer fails to comply with the disposal plan; or

4.  The licensed disposer fails to comply with septage dis-
posal rules promulgated by the municipal sewage system.

(b)  The municipal sewage system shall accept that part of the 
total amount of septage offered for disposal which is not within 
the exceptions in par. (a).

(4) PRIORITIES.  If the municipal sewage system can accept 
some, but not all, of the septage offered for disposal, the munici-
pal sewage system may accept septage which is generated within 
the sewage service area before accepting septage which is gener-
ated outside of the sewage service area.

(5) DISPOSAL PLAN.  (a)  Each year a licensed disposer may 
apply to the municipal sewage system, prior to September 1, for 
permission to dispose of septage in the sewage system.

(b)  The municipal sewage system shall approve applications 
for septage disposal, or reject those applications which are within 
the exceptions in sub. (3), no later than October 1 of each year.

(c)  The municipal sewage system may impose reasonable 
terms and conditions for septage disposal including:

1.  Specific quantities, locations, times and methods for dis-
charge of septage into the sewage system.

2.  Requirements to report the source and amount of septage 
placed in the sewage system.

3.  Requirements to analyze septage characteristics under sub. 
(6).

4.  Reasonable disposal fees that meet the requirements in 
sub. (10).

(d)  The municipal sewage system shall prepare a disposal plan 
for each licensed disposer whose application for septage disposal 
is approved.  The disposal plan shall consist of the approved ap-
plication and all terms and conditions imposed on the licensed 
disposer.

(6) ANALYSIS OF SEPTAGE.  The municipal sewage system 
may require the licensed disposer to analyze representative sam-
ples of septage placed in the sewage system in order to determine 
the characteristics of the septage and the compatibility of the sep-
tage with the municipal sewage system.  The municipal sewage 
system may not require the analysis of septage from exclusively 
residential sources.

(7) DISPOSAL FACILITIES.  A municipal sewage system which 
is required to accept and treat septage shall provide adequate fa-
cilities for the introduction of septage into the sewage system.

(8) MODEL REGULATION.  The department shall prepare a 
model septage disposal regulation which may be used by munici-
pal sewage systems in the implementation of this section.

(9) LAND DISPOSAL NOT PROHIBITED.  This section shall not 
be construed as a prohibition of the land disposal of septage.  The 
land disposal of septage is governed by s. 281.48.

(10) SEPTAGE DISPOSAL FEES.  (a)  Disposal fees established 
by a municipal sewage system under sub. (5) (c) 4. for the dis-
posal of septage introduced into the system by a licensed disposer 
may be based on only the following actual costs related to the dis-
posal of the septage, as determined in accordance with a uniform 
cost accounting system applicable to all services provided by the 
system:

1.  The cost of facilities at the system that receive and store 
septage.

2.  The cost of any testing of septage conducted by the 
system.

3.  The cost of treating septage by the system.  This cost may 
vary based on the quantity and type of the septage.

4.  The portion of the system[s additional administrative and 
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personnel costs for accepting the septage not reflected in the costs 
identified in subds. 2. and 3.

(b)  In determining its actual costs under par. (a) 1. to 4., a mu-
nicipal sewage system may include any associated cost of capital, 
debt service, operation, and maintenance, and any other type of 
cost used by a municipal sewage system in establishing fees for 
the treatment and disposal of sewage by its customers connected 
to the system.

(11) REVIEW OF SEPTAGE DISPOSAL FEES.  (a)  Each munici-
pal sewage system shall establish a procedure to review a septage 
disposal fee charged by the system that is disputed by a licensed 
disposer.

(b)  Upon the request of a licensed disposer, a municipal 
sewage system shall use the procedure established by the system 
under par. (a) to review whether a septage disposal fee charged by 
the system for the quantity and type of septage specified by the li-
censed disposer conforms with sub. (5) (c) 4.

(c)  After pursuing the review of a septage disposal fee under 
par. (b), a licensed disposer may request the staff of the public 
service commission to informally review the disputed septage 
disposal fee.  If the staff determine that there is sufficient basis 
for a dispute regarding the fee and that use of the procedure under 
par. (b) is not likely to resolve the dispute, the staff may agree to 
review the disputed septage disposal fee.  Based on its review, the 
staff may recommend a reasonable septage disposal fee that con-
forms with sub. (5) (c) 4.

(d)  If the use of the procedure under par. (c) does not lead to 
resolution of the dispute, the licensed disposer requesting the re-
view under par. (c) may make a written request to the public ser-
vice commission for review of the disputed septage disposal fee 
under s. 66.0821 (5) or 200.59 (5).

(e)  Upon the request of a licensed disposer, or the public ser-
vice commission or its staff, a municipal sewage system shall 
provide information to the requester concerning the basis of its 
septage disposal fees.  A municipal sewage system shall provide 
to the public service commission or its staff any other informa-
tion that the commission or its staff requests related to a review 
under par. (c) or (d).

(12) NOTICE OF SEPTAGE DISPOSAL INCREASES.  Each munic-
ipal sewage system shall notify each licensed disposer currently 
approved under sub. (5) (b) to dispose of septage in the system of 
any increase in a disposal fee applicable to the licensed disposer 
at least 60 days prior to imposing the increased disposal fee.  The 
notice shall include a description of how the system calculated 
the new disposal fee.

History:  1983 a. 410; 1989 a. 31, 359; 1995 a. 227 s. 409; Stats. 1995 s. 281.49; 
2005 a. 347; 2009 a. 180.

NOTE:  2005 Wis. Act 347, which affected this section, contains extensive ex-
planatory notes.

SUBCHAPTER V

FINANCIAL ASSISTANCE

281.51 Financial assistance program; local water 
quality planning.  (1) DEFINITIONS.  As used in this section:

(a)  XDesignated local agencyY means the designated local 
agency under section 208 of the federal act.

(b)  XFederal actY means the federal water pollution control act 
amendments of 1972, P.L. 92-500, 86 Stat. 816.

(c)  XLocal governmental unitY means a political subdivision 
of this state, a special purpose district in this state, an instrumen-
tality or corporation of such a political subdivision or special pur-
pose district, a combination or subunit of any of the foregoing or 
an instrumentality of the state and any of the foregoing.

(2) STATE WATER QUALITY PLANNING ASSISTANCE PRO-
GRAM; DESIGNATED LOCAL AGENCIES.  (a)  The department shall 
administer a program to provide state assistance to designated lo-
cal agencies for water quality planning activities.

(b)  The department shall establish grant eligibility criteria for 
designated planning agencies seeking state assistance for water 
quality planning activities.  The department shall consider the ca-
pacity of an agency to conduct areawide planning activities in es-
tablishing these eligibility criteria.

(c)  A designated planning agency may receive state assistance 
to conduct water quality planning activities if:

1.  The designated planning agency agrees to provide plan-
ning matching funds.  At a minimum, the department shall re-
quire the designated planning agency to agree to provide planning 
matching funds in an amount equal to the state assistance.  The 
department may require the designated planning agency to agree 
to provide local matching funds in a higher amount.

2.  The designated planning agency meets all grant eligibility 
criteria.

(3) STATE WATER QUALITY PLANNING ASSISTANCE; OTHER 
LOCAL GOVERNMENTAL UNITS.  The department may provide fi-
nancial assistance for water quality planning activities to local 
governmental units that are not designated local agencies.

History:  1979 c. 221; 1985 a. 29; 1991 a. 39; 1995 a. 227 s. 423; Stats. 1995 s. 
281.51.

281.53 Municipal clean drinking water grants.  (1) The 
department may award a municipal clean drinking water grant, 
from the appropriation under s. 20.866 (2) (tb), to a municipality 
for capital costs to achieve compliance with standards for con-
taminants established by the department by rule under the safe 
drinking water program under s. 281.17 (8), if the municipality is 
not in compliance with those standards on or after April 1, 1990, 
if the municipality incurs the capital costs after January 1, 1989, 
and if the violation of the standards for contaminants occurs in a 
public water system owned by the municipality.

(2) The department shall approve grants under this section 
equal to 90 percent of the amount by which the reasonable and 
necessary capital costs of achieving compliance with the stan-
dards for contaminants exceed an amount equal to $25 times the 
population that is served by the contaminated public water system 
for which a grant is sought if the reasonable and necessary capital 
costs of achieving compliance with those standards are an 
amount equal to an amount that is greater than $150 times the 
population that is served by the contaminated water system.

(3) The department shall rank applicants for grants under this 
section on the basis of the severity of risk to human health posed 
by each applicant[s violation of the standards for contaminants.  
If insufficient funds are available for providing grants to eligible 
municipalities, the department shall allocate grants based on the 
severity of risk to human health.

(4) The department shall promulgate rules for the administra-
tion of the program under this section that include the establish-
ment of which capital costs are eligible for reimbursement and 
the method for ranking applicants under sub. (3).

History:  1989 a. 366; 1991 a. 32; 1995 a. 227 s. 399; Stats. 1995 s. 281.53; 1995 
a. 378 s. 44; 1997 a. 35.

281.55 Financial assistance program.  (1) The legisla-
ture finds that state financial assistance for the construction and 
financing of pollution prevention and abatement facilities is a 
public purpose and a proper state government function in that the 
state is trustee of the waters of the state and that such financial as-
sistance is necessary to protect the purity of state waters.

(2) In order that the construction of pollution prevention and 
abatement facilities necessary to the protection of state waters be 
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encouraged, a state program of assistance to municipalities and 
school districts for the financing of such facilities is established 
and a program of state advances in anticipation of federal aid re-
imbursement is established to meet the state[s water quality stan-
dards.  These state programs shall be administered by the depart-
ment of natural resources and the department shall make such 
rules as are necessary for the proper execution of the state 
program.

(2m) In this section Xestimated reasonable costsY include the 
costs of preliminary planning to determine the economic and en-
gineering feasibility of pollution prevention and abatement facili-
ties, the engineering, architectural, legal, fiscal and economic in-
vestigations and studies, surveys, designs, plans, working draw-
ings, specifications, procedures and other action necessary to the 
construction of pollution prevention and abatement facilities and 
the erection, building, acquisition, alteration, remodeling, im-
provement or extension of pollution prevention and abatement fa-
cilities and the inspection and supervision of the construction of 
pollution prevention and abatement facilities.

(3) (a)  The department shall establish criteria to determine 
those municipalities and school districts and projects which are 
eligible for the state program and to determine appropriate priori-
ties among the projects.

(c)  All municipalities and school districts are eligible for 
agreements under sub. (6) (b) based on the criteria in this para-
graph.  The criteria shall consider the health hazards of existing 
conditions, the extent and nature of pollution, per capita costs of 
the project, property valuation of the municipalities or school dis-
tricts as equalized by the state, income of the residents in the mu-
nicipalities or school districts, the availability of federal funds for 
the project, soil conditions, the feasibility and practicality of the 
project, the borrowing capacity of the municipality or school dis-
trict and any other factors which the department considers impor-
tant.  Municipalities or school districts commencing projects but 
not completed prior to January 18, 1970, shall be deemed eligible 
for agreements under sub. (6) (b).  School district projects are not 
eligible if the project is located within the corporate limits of a 
city or of a village with an operating municipal sewage system.

(4) Municipalities or school districts which desire to partici-
pate in the state program shall submit application for participa-
tion to the department.  The application shall be in such form and 
include such information as the department prescribes.

(5) The department shall review applications for participation 
in the state program.  It shall determine those applications which 
meet the criteria it established under sub. (3), and shall arrange 
the applications in appropriate priority order.

(6) The department may enter into agreement with munici-
palities and school districts to provide state assistance for the fi-
nancing of those pollution prevention and abatement facilities 
projects it approves under sub. (5).

(b)  The department may enter into agreements with munici-
palities and school districts to make payments to them from the 
appropriations made by s. 20.866 (2) (tm).

1.  These payments shall not exceed 50 percent of the ap-
proved project in conjunction with the state program of advance-
ment in anticipation of federal reimbursement under sub. (2).  To 
provide for the financing of pollution prevention and abatement 
facilities, the natural resources board, with the approval of the 
governor, subject to the limits of s. 20.866 (2) (tm) may direct that 
state debt be contracted as set forth in subd. 2. and subject to the 
limits set therein. Said debts shall be contracted for in the manner 
and form as the legislature hereafter prescribes.

2.  It is the intent of the legislature that state debt not to ex-
ceed $150,850,000 in the 10-year period from 1969 to 1979 may 
be incurred for state water pollution and abatement assistance.

(e)  The department shall review and approve the plans and 
specifications of all facilities designed and constructed by agree-
ment under this section.

(7) This section shall be construed liberally in aid of the pur-
poses declared in sub. (1).

(8) After June 30, 1979, the department may not enter into 
any agreements or contracts under sub. (6) (b), but the depart-
ment shall continue to make payments on existing agreements 
and contracts until the terms of the agreements and contracts are 
fully satisfied.

History:  1971 c. 95; 1975 c. 39 s. 734; 1977 c. 29; 1979 c. 34 ss. 974 to 976, 
2102 (39) (a); 1987 a. 399; 1989 a. 31; 1991 a. 269; 1995 a. 227 s. 421; Stats. 1995 
s. 281.55.

Cross-reference:  See also ch. NR 125, Wis. adm. code.

281.56 Financial assistance program; sewerage sys-
tems.  (1) The financial assistance program established under 
this section is to be used only if the applicant is unable to receive 
assistance in a timely manner from the federal government and 
supplementary funding program established under s. 281.55.  Re-
ceipt of aid under this section makes the applicant ineligible for 
aid under s. 281.55.

(2) There is established a state program of assistance to mu-
nicipalities and unincorporated areas for the purpose of financing 
the construction of water pollution abatement and sewage collec-
tion systems.  The program shall be administered by the depart-
ment which shall make such rules as are necessary for the proper 
execution of the program.

(3) (a)  The department shall establish criteria to determine 
those municipalities and projects which are eligible for the state 
program and to determine appropriate priorities by rule among 
the projects.

(b)  All municipalities having a population of less than 10,000 
are eligible for agreements under sub. (6) based on the criteria in 
this paragraph.  The criteria shall consider the health hazards of 
existing conditions, the adequacy of the existing water pollution 
abatement system, per capita costs of the project, property valua-
tion of the municipalities as equalized by the state, income of the 
residents in the municipalities, the availability of federal funds 
for the project and the borrowing capacity of the municipality.  
Highest priority shall initially be given to projects which have 
completed all necessary planning and engineering and any other 
factors which the department considers important.  Municipali-
ties commencing projects not completed prior to June 29, 1974 
are eligible for agreements under sub. (6).

(4) Municipalities which desire to participate in the state pro-
gram shall submit application for participation to the department.  
The application shall be in such form and include such informa-
tion as the department prescribes.

(5) The department shall review applications for participation 
in the state program.  It shall determine those applications which 
meet the criteria it established under sub. (3) and shall arrange 
the applications in appropriate priority order.

(6) (a)  Upon approval of an application, the department may 
enter into an agreement with the municipality to pay from the ap-
propriation under s. 20.866 (2) (tm) an amount not to exceed 50 
percent of the estimated reasonable costs of the approved project.  
The agreement shall be for such duration and subject to such 
terms as the department may prescribe.  The department shall not 
grant any municipality more than 10 percent of the funds avail-
able under s. 20.866 (2) (tm) for a given year.

(b)  In this subsection Xestimated reasonable costsY include the 
costs of preliminary planning to determine the economic and en-
gineering feasibility of a proposed sewerage system, the engineer-
ing, architectural, legal, fiscal and economic investigations and 
studies, surveys, designs, plans, working drawings, specifica-
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tions, procedures and other action necessary to the construction 
of the project and the erection, building, acquisition, alteration, 
remodeling, improvement or extension of system facilities and 
the inspection and supervision of the construction of such 
facilities.

(7) The department shall review and approve the plans and 
specifications of all facilities designed and constructed by agree-
ment under this section.

(8) After June 30, 1978, the department may not enter into 
any agreements or contracts under this section, but the depart-
ment shall continue to make payments on existing agreements 
and contracts until the terms of the agreements and contracts are 
fully satisfied.

History:  1973 c. 333; 1977 c. 418; 1995 a. 227 s. 422; Stats. 1995 s. 281.56.
Cross-reference:  See also ch. NR 126, Wis. adm. code.

281.57 Financial assistance program; point source 
pollution abatement.  (1) LEGISLATIVE INTENT.  The legisla-
ture finds that state financial assistance for facility planning, en-
gineering design and construction of point source pollution 
abatement facilities is a public purpose and a proper state govern-
ment function in that the state is the trustee of the waters of the 
state and that this financial assistance is necessary to protect the 
purity of state waters.  In order that facility planning, engineering 
design and construction of point source pollution abatement fa-
cilities necessary to the protection of state waters be encouraged, 
a state program of assistance to municipalities for the financing 
of these activities is established.  The legislature further finds that 
in order for the construction of point source pollution abatement 
facilities to proceed in an expeditious manner it is appropriate to 
meet the costs through the issuance of public debt, extending the 
financial obligation incurred over a generation of beneficiaries of 
these facilities.

(2) ADMINISTRATION; RULES.  The state[s point source pollu-
tion abatement program shall be administered by the department.  
The department shall make such rules as are necessary for the 
proper execution of the program.

(3) DEFINITIONS.  In this section:
(a)  XFederal actY means the federal water pollution control act 

P.L. 92-500, as amended.
(b)  XPoint source pollution abatement facilitiesY means those 

facilities eligible for financial assistance under title II of the fed-
eral act.

(c)  XState programY means the program of financial assis-
tance for point source pollution abatement established under this 
section.

(4) ELIGIBILITY.  (a)  The department shall, by rule, specify 
criteria for determining eligible municipalities and projects for 
funding by grants under this section.  Where a municipality is 
serviced by more than one sewerage district for wastewater pollu-
tion abatement, each service area of the municipality shall be 
considered as a separate municipality for purposes of obtaining 
financial assistance under the state program.  Except as provided 
in this subsection, the department shall promulgate rules which 
specify criteria for determining eligible participants and projects 
which comply with the federal act and rules promulgated under 
the federal act.

(b)  1.  Eligible projects relating to collection systems include 
only the following:

a.  A collection system in an unsewered municipality which is 
constructing a new wastewater treatment plant and collection sys-
tem rehabilitation which is necessary to maintain the total in-
tegrity of a sewerage system.

b.  A collection system which the department orders under s. 
281.43 (1) notwithstanding the outcome of the annexation refer-

endum under s. 281.43 (1m).  Notwithstanding sub. (7) (a) and 
any rules promulgated under this section, the department shall 
award funding under this subd. 1. b. in an amount that totals 60 
percent of all costs of the project, rather than of eligible costs of 
the project.

c.  A collection system in an unsewered community which is 
being connected to an existing wastewater treatment plant if the 
municipality applied to the department under sub. (5) for finan-
cial assistance on or after January 1, 1986, and the municipality 
received, before January 1, 1987, a notice under sub. (6) that the 
department was ready to allocate funds to the municipality.

2.  Funding may not be provided for that portion of any 
project related to industrial capacity that is defined under 33 USC 
1284 (b) (1), as amended on May 16, 1978, as subject to indus-
trial cost recovery.  Notwithstanding the federal act and regula-
tions promulgated under that act, the state program does not re-
quire an industrial cost recovery system.

3.  The amount of reserve capacity for treatment works eligi-
ble for grant assistance is limited to that future capacity required 
to serve the users of the treatment works expected to exist within 
the service area of the project 10 years from the time the treat-
ment works are estimated to become operational or, in the case of 
interceptor sewers and associated appurtenances, the estimated 
date of operation.  The department, in consultation with the de-
mographic services center in the department of administration 
under s. 16.96, shall promulgate rules defining procedures for 
projecting population used in determining the amount of reserve 
capacity.

(c)  1.  Every applicant seeking grants for construction pur-
poses under this section shall complete a staged facility planning, 
engineering design and environmental analysis sequence devel-
oped by the department.  The department shall model the re-
quired sequence after the staged planning, design and environ-
mental analysis sequence under title II of the federal act.

2.  If sources of funding for the facility planning prescribed 
under this paragraph are not available for these activities, grants 
provided under this section may pay 50 percent of the cost of fa-
cility planning.

2m.  Amendments or applications for facility planning grants 
received after March 1, 1987, shall be funded at 50 percent of the 
cost of the facility planning.

3.  If sources of funding for the engineering design prescribed 
under this paragraph are not available for these activities, grants 
provided under this section may pay 75 percent of the cost of en-
gineering design activities.

4.  Engineering design cost grants made from the appropria-
tion under s. 20.866 (2) (tn) shall be awarded at the time a con-
struction grant is awarded and may be awarded only if an advance 
commitment for reimbursement is made under sub. (9m).

(d)  If a project funded under this section fails, the department 
may not require the recipient of the grant to reimburse the depart-
ment for costs determined to be eligible under this section if all of 
the following apply:

1.  The applicant initiates legal action and pursues the action 
to completion, unless the department agrees otherwise, to recover 
costs from parties potentially liable for the project[s failure and 
the legal action is not resolved before May 11, 1990.

2.  The applicant agrees in writing to pay to the department, 
for the state-funded portion of the project, funds recovered under 
the legal action in excess of the cost of the legal action.

(5) APPLICATION.  Municipalities which desire to participate 
in the financial assistance program under this section shall sub-
mit an application for participation to the department.  The appli-
cation shall be in such form and include such information as the 
department prescribes.  The department shall review applications 
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for participation in the state program.  It shall determine those ap-
plications which meet the criteria it established under sub. (4).

(6) PRIORITIES.  (a)  Each municipality shall notify the de-
partment of its intent to apply for a grant under this section by 
January 1 of each year.  For those municipalities that notify the 
department by January 1, the department shall annually compile 
a funding list which ranks these municipalities in the same order 
as they appear on the federal priority list, prepared under the fed-
eral act, as of January 1 of each year.  Except as provided in sub. 
(7) (c) 4., if there is not sufficient funding available under this 
section to fund all grant applications in one year, the department 
shall allocate available funding to projects in the order in which 
they appear on the funding list.  The department shall not allocate 
funds to a municipality that is on the funding list in a particular 
year if the municipality is not ready to begin construction within 
3 months of the time when the department is ready to allocate the 
funds, and the municipality can reasonably expect to receive 
funds under the federal program within 12 months of the time 
when the department is ready to allocate the funds.

(b)  For those municipalities that notify the department after 
January 1 but before April 1 of each year of their intent to apply 
for a grant under this section, the department shall compile a 
funding list as of April 1 of each year.  If funding remains from 
the allocation under par. (a), the department shall allocate avail-
able funding to projects in the order in which they appear on the 
funding list compiled under this paragraph.  The department shall 
not allocate funds to a municipality under this paragraph that is 
on the funding list in a particular year if the municipality is not 
ready to begin construction within 3 months after the department 
is ready to allocate the funds and the municipality can reasonably 
expect to receive funds under the federal program within 12 
months after the department is ready to allocate the funds.

(c)  If a municipality receives a notice that the department is 
ready to allocate funds under par. (a) or (b) and, prior to the initi-
ation of construction, the department determines that revisions to 
the proposed project based upon significant newly discovered in-
formation or recent technological innovation will reduce antici-
pated project costs without impeding the achievement of dis-
charge and effluent standards, the department may reserve the 
funds previously committed under par. (a) or (b) for that munici-
pality for a period not to exceed one priority year after the fund-
ing list is compiled under par. (a) or (b).

(7) PAYMENT.  (a)  1.  Upon the completion by an applicant of 
all application requirements, the department may enter into an 
agreement with a municipality for a grant of up to 60 percent of 
the eligible costs of a project, except as provided under sub. (4) 
(c), if the municipality is awarded a grant before July 1, 1989.

2.  Upon the completion by an applicant of all application re-
quirements, the department may enter into an agreement with a 
municipality for a grant of up to 55 percent of the eligible costs of 
the project, except as provided under sub. (4) (c), if the munici-
pality is awarded a grant after June 30, 1989, but before July 1, 
1990.

(b)  No project funded under this section may receive state as-
sistance that, combined with other nonlocal government assis-
tance, exceeds 75 percent of the eligible cost of the project.

(c)  1.  Metropolitan sewerage districts that serve 1st class 
cities are limited in each fiscal year to receiving total grant awards 
not to exceed 33 percent of the amount authorized under sub. (10) 
for that fiscal year plus the unencumbered balance at the end of 
the preceding fiscal year for the amount authorized under sub. 
(10).  This subdivision is not applicable to grant awards provided 
during fiscal years 1985-86, 1986-87, 1988-89 and 1989-90.

2.  Metropolitan sewerage districts that serve 1st class cities 

are limited to new project grant awards of not more than 
$29,900,000 in fiscal year 1985-86, of not more than 
$35,300,000 in fiscal year 1986-87, of not more than 
$70,000,000 in fiscal year 1988-89 and of not more than 
$45,600,000 in fiscal year 1989-90 from the amounts authorized 
under sub. (10), plus any unallocated balances from the previous 
fiscal year as listed in this subdivision which the department de-
termines, in accordance with its rules establishing a priority 
funding list under sub. (6), will be available for obligation during 
the succeeding fiscal year.

3.  Sewerage districts that do not serve 1st class cities are lim-
ited to new project grant awards that, in the aggregate for all those 
sewerage districts, are not more than $70,500,000 in fiscal year 
1988-89 and not more than $48,338,400 in fiscal year 1989-90 
from the amounts authorized under sub. (10), plus any unallo-
cated balances from the previous fiscal year as listed in this sub-
division which the department determines, in accordance with its 
rules establishing a priority funding list under sub. (6), will be 
available for obligation during the succeeding fiscal year.

4.  Of the additional $11,938,400 authorized in subd. 3. by 
1989 Wisconsin Act 366, for fiscal year 1989-90, the department 
shall allocate $5,969,200 to each of the first 2 municipalities, ex-
cept a metropolitan sewerage district that serves a 1st class city, 
whose projects have the highest rankings on the funding list under 
sub. (6) (a).  The department may not release the additional mon-
eys authorized in subd. 3. to such municipalities until the secre-
tary certifies in writing that each municipality has signed an 
agreement with the department under which the municipality 
agrees to waive any further challenge to the order of placement of 
any of its projects on a priority funding list established by the de-
partment under sub. (6).

(8) CONDITIONS OF PAYMENT.  (a)  Water conservation.  Each 
municipality receiving state assistance under this section for the 
construction of a point source pollution abatement facility shall 
develop and adopt a program of water conservation no less strin-
gent than the federal requirements.

(b)  Operation and maintenance.  Each municipality receiving 
state assistance under this section for the construction of a point 
source pollution abatement facility shall develop and adopt a pro-
gram of systemwide operation and maintenance of the waste-
water treatment plant, including the training of personnel, no less 
stringent than the federal requirements.

(c)  User charges; exception.  1.  Except as provided under 
subd. 2., each municipality receiving state assistance under this 
section for the construction of a point source pollution abatement 
facility shall develop and adopt a system of equitable user charges 
to ensure that each recipient of waste treatment services pays its 
proportionate share of the costs of the operation and maintenance 
of the point source pollution abatement facility.  The user fee sys-
tem shall be in compliance with title II of the federal act and the 
rules promulgated under the federal act.

2.  The department may issue an exemption from the require-
ment imposed under subd. 1. if a city or village imposes a system 
of equitable dedicated charges based upon assessed property val-
ues, if the city or village does not operate a wastewater treatment 
plant but is served by a regional wastewater treatment plant oper-
ated by a metropolitan sewerage district created under ss. 200.21 
to 200.65 and if the user charges imposed by that district are ap-
proved by the department and comply with the requirements of ti-
tle II of the federal act.

(d)  Prior approval.  Payment in excess of two-thirds of the 
state assistance provided for the eligible costs of construction 
may not be made until the department approves the programs re-
quired under pars. (a) and (b) and any system required under par. 
(c).
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(e)  Rules.  The department shall promulgate rules consistent 
with this subsection.

(8m) REPAYMENT.  The department may not require a munic-
ipality that received a construction grant under this section for a 
wastewater treatment system that subsequently failed to repay any 
portion of the grant related to the costs of that failed system if all 
of the following apply:

(a)  The municipality received the construction grant during 
fiscal year 1980-81.

(b)  Prior to the construction of the wastewater treatment sys-
tem funded by the grant under par. (a) the municipality was an 
unsewered municipality.

(c)  The department directed the municipality to correct the 
failed wastewater treatment system and the municipality received 
construction grant funding during fiscal year 1987-88 to make 
the corrections.

(9) ADVANCE COMMITMENTS FOR REIMBURSEMENT FROM 
FUTURE APPROPRIATIONS.  (a)  The department shall, by rule, im-
plement and administer reimbursement funding to municipalities 
as part of the financial assistance program under this section to 
encourage the participation of all municipalities.

(b)  The department shall promulgate rules specifying reim-
bursement eligibility and procedures for commitments of finan-
cial assistance.  The rules shall specify that reimbursement shall 
be made or committed:

1.  To communities willing to apply for state assistance condi-
tioned upon legislative appropriation of the amounts needed to 
reimburse municipalities.

2.  To communities successfully completing all facility plan-
ning and engineering design requirements.

3.  For all eligible costs consistent with sub. (4).
4.  Prior to the start of construction of any reimbursable 

project if all required procedures have been complied with.
5.  Subject to a priority determination system consistent with 

sub. (6) for reimbursable projects.
6.  Subject to the same provisions of payment under sub. (7).
7.  Subject to the same conditions of payment under sub. (8).

(c)  The maximum state assistance the department may com-
mit in each fiscal year before fiscal year 1989-90 for future reim-
bursement under this subsection is an amount equal to the 
amount authorized under sub. (7) (c) for the subsequent fiscal 
year.

(9m) ADVANCE COMMITMENTS FOR REIMBURSEMENT OF EN-
GINEERING DESIGN COSTS.  The department may make an ad-
vance commitment to a municipality for the reimbursement of 
engineering design costs from funds appropriated under s. 20.866 
(2) (tn) subject to all of the following requirements:

(a)  For fiscal year 1989-90, the advance commitment shall in-
clude a provision making the reimbursement of engineering de-
sign costs conditional on the award or making of a construction 
grant under this section or a loan under ss. 281.58 and 281.59.  If 
the financial assistance that the municipality receives for con-
struction of a treatment work is a loan, the engineering design 
cost reimbursement shall be a loan.  After June 30, 1990, and be-
fore September 1, 1990, the department may enter into an agree-
ment with a municipality to provide engineering design costs un-
der this subsection if the department makes an advance commit-
ment for the reimbursement of those costs before July 1, 1990, 
and the municipality receives financial assistance under this sec-
tion and s. 281.59 for construction.

(b)  The advance commitment may be made only for engineer-
ing design activities commenced after the department makes the 
advance commitment.

(c)  The advance commitment may be made only if the munic-
ipality has completed all facility planning requirements.

(d)  The advance commitment may be made only for engineer-
ing design projects and costs which are eligible under sub. (4) (a), 
(b) and (c) 3.

(e)  The advance commitment shall be subject to a priority de-
termination system consistent with sub. (6).

(10) EXPENDITURE AUTHORIZATION.  The department may 
expend, from the appropriation under s. 20.866 (2) (tn), the total 
amount which is authorized under that paragraph to be contracted 
for public debt and has not been expended, for new grants under 
this section for engineering design costs, construction costs and 
other costs which can be funded from bond revenue.

(10e) LOAN FOR WATER TOWER IN THE VILLAGE OF ATHENS.  
Notwithstanding subs. (2), (4) to (10), and (12), during the 2001-
03 fiscal biennium, the department shall provide a loan of 
$320,000 to the village of Athens for construction of a water 
tower and related costs, if the village applies for a loan.  The de-
partment may not charge any interest on the loan.

(10f) LOAN FOR WATER TOWER IN THE VILLAGE OF WESTON.  
Notwithstanding subs. (2), (4) to (10), and (12), during the 2001-
03 fiscal biennium, the department shall provide a loan of 
$400,000 to the village of Weston for construction of a water 
tower and related costs, if the village applies for a loan.  The de-
partment may not charge any interest on the loan.

(10m) LOAN FOR MODIFICATION OR REPLACEMENT OF AN IN-
NOVATIVE OR ALTERNATIVE PROJECT.  Notwithstanding subs. (2), 
(4) to (10) and (12), during the 1997-99 fiscal biennium, the de-
partment shall provide a loan of $1,300,000 to a municipality for 
all of the planning, design and construction costs incurred after 
June 30, 1995, for the modification or replacement of a failed in-
novative or alternative point source pollution abatement facility 
for which the department issued written approval of eligibility 
under 40 CFR 35.2032 before December 10, 1996, and which re-
quires additional construction to eliminate discharge of effluent 
to groundwater and to establish a new surface water outfall.  The 
department may not charge any interest on the loan and may not 
require the municipality to repay the loan until the municipality 
receives a grant from the federal environmental protection agency 
for the modification or replacement of the point source pollution 
abatement facility.  If the federal environmental protection 
agency denies the grant, the department shall forgive the loan.

(10r) LOAN FOR REPLACEMENT OF A FAILED SEQUENTIAL 
BATCH REACTOR.  Notwithstanding subs. (2), (4) to (10) and (12), 
during the 1999-2001 biennium, the department shall provide a 
loan of $770,000 to a municipality for all of the administrative, 
planning, design and construction costs incurred after Janu-
ary 1, 1997, for the replacement of a failed sequential batch reac-
tor point source pollution abatement facility for which the depart-
ment has issued written concurrence on or before 
March 26, 1999, that the construction of a new wastewater treat-
ment plant is the most cost-effective option, and for which the 
municipality has on or before March 26, 1999, committed to 
work with the department towards securing reimbursement of the 
loan from the federal environmental protection agency under 40 
CFR 35.2032.  The department may not charge any interest on the 
loan.

(10t) LOAN FOR A DRINKING WATER TREATMENT PLANT.  
Notwithstanding subs. (2), (4) to (10) and (12), during the 1999-
2001 biennium, the department shall provide a loan of 
$1,100,000 to the village of Marathon for the upgrading or re-
placement of a drinking water treatment plant.  The department 
may not charge any interest on the loan.  The department may not 
require the municipality to repay the loan until the municipality 
receives a grant from the federal environmental protection agency 
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for the upgrading or replacement of the drinking water treatment 
plant.  If the federal environmental protection agency denies the 
grant or a portion of the grant, the village of Marathon shall repay 
the amount of the loan that exceeds the amount of the grant.

(11) CONSTRUCTION.  This section shall be liberally con-
strued in aid of the purposes declared in sub. (1).

(12) SUNSET.  (a)  Notwithstanding sub. (6), the department 
may not issue a grant award under the state program for a munic-
ipality that has not submitted to the department by January 2, 
1989, a facility plan which meets the requirements of this section 
and is approvable by the department under this chapter.

(b)  Notwithstanding sub. (6), the department may not issue a 
grant award under the state program for planning or construction 
work after June 30, 1990.

History:  1977 c. 418; 1979 c. 34 ss. 976g to 976wd, 2102 (39) (g); 1979 c. 221 
ss. 626 to 626y, 2200 (20), 2202 (39); 1981 c. 1, 20, 174; 1983 a. 27; 1985 a. 29 ss. 
1935 to 1938, 3202 (39); 1985 a. 120; 1987 a. 27, 399; 1989 a. 31, 336, 366; 1991 a. 
39, 315; 1995 a. 27; 1995 a. 227 s. 424; Stats. 1995 s. 281.57; 1997 a. 27; 1999 a. 9; 
1999 a. 150 s. 672; 2001 a. 16; 2011 a. 32; 2015 a. 55; 2017 a. 59; 2021 a. 67 s. 2; 
2023 a. 19 s. 472g.

281.58 Clean water fund program; financial assis-
tance.  (1) DEFINITIONS.  In this section:

(ai)  XClean water fund programY means the program adminis-
tered under this section with financial management provided un-
der s. 281.59.

(am)  XEffluent limitationY has the meaning designated in s. 
283.01 (6).

(b)  XEnforceable requirementY means any of the following:
1.  Those conditions or limitations of a permit under ch. 283 

which, if violated, could result in the initiation of a civil or crim-
inal action under s. 283.89.

2.  Those provisions of s. 281.19 (5) which, if violated could 
result in a departmental order under s. 281.19 (7).

3.  If a permit under ch. 283 has not been issued, those condi-
tions or limitations which, in the department[s judgment, would 
be included in the permit when issued.

4.  If no permit under ch. 283 applies, any requirement which 
the department determines is necessary for the best practicable 
waste treatment technology to meet applicable criteria.

(c)  XIndustrial userY means any of the following:
1.  Any nongovernmental, nonresidential user of a publicly 

owned treatment work which discharges more than the equivalent 
of 25,000 gallons per day of sanitary wastes, other than domestic 
wastes or discharges from sanitary conveniences, or discharges a 
volume that has the weight of biochemical oxygen demand or sus-
pended solids at least as great as the weight found in 25,000 gal-
lons per day of sanitary waste from residential users, and which is 
identified in the standard industrial classification manual, 1972, 
federal office of management and budget, as amended and sup-
plemented as of October 1, 1978, under one of the following 
divisions:

a.  Division A:  agriculture, forestry, and fishing.
b.  Division B:  mining.
c.  Division D:  manufacturing.
d.  Division E:  transportation, communications, electric, gas, 

and sanitary services.
e.  Division I:  services.
2.  Any nongovernmental user of a publicly owned treatment 

work which discharges wastewater to the treatment work which 
contains toxic pollutants or poisonous solids, liquids or gases in 
sufficient quantity, either singly or by interaction with other 
wastes, to contaminate the sludge of any municipal system, to in-
jure or interfere with any sewage treatment process, to constitute 
a hazard to humans or animals, to create a public nuisance, or to 

create any hazard in or have an adverse effect on the waters re-
ceiving any discharge from the treatment works.

3.  All commercial users of an individual system constructed 
with grant assistance under s. 281.57.

(cg)  XMarket interest rateY has the meaning given in s. 281.59 
(1) (b).

(cm)  XMedian household incomeY means median household 
income determined by the U.S. bureau of the census as adjusted 
by the department to reflect changes in household income since 
the most recent federal census.

(cs)  XResidential userY means a structure or part of a struc-
ture, including a mobile home, that is used primarily as a home, 
residence or sleeping place by one person or 2 or more persons 
maintaining a common household and that uses a publicly owned 
treatment work.  XResidential userY does not include an institu-
tional, commercial, industrial or governmental facility.

(cv)  XSeptageY has the meaning given in s. 281.48 (2) (d).
(d)  XTreatment workY has the meaning designated in s. 283.01 

(18).
(e)  XViolator of an effluent limitationY means a person or mu-

nicipality that after May 17, 1988, is not in substantial compli-
ance with the enforceable requirements of its permit issued under 
ch. 283 for a reason that the department determines is or has been 
within the control of the person or municipality.

(2) RULES.  The department shall promulgate rules that are 
necessary for the proper execution of its responsibilities under 
this section.  Notwithstanding s. 227.10 (1), the department and 
the department of administration are not required to promulgate 
rules for the purposes of providing financial assistance for pilot 
projects under sub. (7) (b) 7.

(2m) GENERAL DUTIES.  The department shall:
(a)  Administer its responsibilities under the clean water fund 

program.
(b)  Have the lead state role with the U.S. environmental pro-

tection agency.
(c)  Cooperate with the department of administration in ad-

ministering the clean water fund program.
(d)  Have the lead state role with municipalities in providing 

clean water fund program information, and cooperate with the 
department of administration in providing such information to 
municipalities.

(e)  Inspect periodically clean water fund project construction 
to determine project compliance with construction plans and 
specifications and the requirements of this section and s. 281.59 
and, if applicable, of 33 USC 1251 to 1376 and 33 USC 1381 to 
1387 and the regulations promulgated thereunder.

(f)  Submit a biennial budget request under s. 16.42 for the 
clean water fund program.

(3) ACCEPTANCE OF FEDERAL CAPITALIZATION GRANTS.  The 
department may enter into an agreement under 33 USC 1382 
with the U.S. environmental protection agency to receive a capi-
talization grant under 33 USC 1381 to 1387.  The agreement may 
contain any provision required by 33 USC 1381 to 1387 and any 
regulation, guideline or policy adopted under 33 USC 1381 to 
1387.

(3m) BIENNIAL NEEDS LIST.  By May 1 of each even-num-
bered year, the department shall prepare and submit to the depart-
ment of administration a biennial needs list that includes all of 
the following information:

(a)  A list of wastewater treatment projects that the department 
estimates will apply for financial assistance under the clean water 
fund program during the next biennium.

(b)  The estimated cost and estimated construction schedule of 
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each project on the list, and the total of the estimated costs of all 
projects on the list.

(c)  The estimated rank of each project on the priority list un-
der sub. (8e).

(6) METHODS OF PROVIDING FINANCIAL ASSISTANCE.  (a)  
The department may determine whether a municipality is eligible 
for financial assistance under the clean water fund program for 
any of the following:

1.  Planning, designing and constructing or replacing a treat-
ment work.

1m.  Activities other than those specified in subd. 1. associ-
ated with achieving and maintaining compliance with a permit is-
sued under ch. 283.

2.  Implementing a management program established under 
33 USC 1329 (b).

3.  Developing and implementing a conservation and man-
agement plan under 33 USC 1330.

(b)  The following methods of providing financial assistance 
may be used under the clean water fund program:

1.  Purchasing or refinancing the obligation of a municipality 
if the obligation was incurred to finance the cost of constructing a 
water pollution control project located in this state.

3.  Guaranteeing, or purchasing insurance for, municipal obli-
gations for the construction or replacement of a treatment work if 
the guarantee or insurance would improve credit market access or 
reduce interest rates.

4.  Making loans at or below the market interest rate.
5.  Providing state financial hardship assistance under sub. 

(13) from the account under s. 25.43 (2) (b).
7.  Making grants under sub. (13m).
8.  Providing payments to the board of commissioners of pub-

lic lands to reduce principal or interest payments, or both, on 
loans made to municipalities under subch. II of ch. 24 by the 
board of commissioners of public lands for projects that are eligi-
ble for financial assistance under the clean water fund program.

9.  Using funds received as federal capitalization grants under 
sub. (3), any other method that is consistent with the federal pro-
gram for state water pollution control revolving funds under 33 
USC 1381 to 1387 or any other federal law providing funding for 
or otherwise relating to that program.

(7) ELIGIBILITY.  (a)  The department shall, by rule, establish 
criteria for determining which applicants and which projects are 
eligible to receive financial assistance under the clean water fund 
program.  The primary criteria for eligibility shall be water qual-
ity and public health.  The rules for clean water fund projects 
funded from the account under s. 25.43 (2) (a) shall be consistent 
with 33 USC 1251 to 1376 and 33 USC 1381 to 1387 and the reg-
ulations promulgated thereunder.  The rules for clean water fund 
projects funded from the account under s. 25.43 (2) (b) may be 
consistent with 33 USC 1251 to 1376 and 33 USC 1381 to 1387 
and the regulations promulgated thereunder.

(b)  The department may determine whether a municipality is 
eligible for financial assistance under the clean water fund pro-
gram for any of the following types of projects:

1.  Projects that the department determines are necessary to 
prevent a municipality from significantly exceeding an effluent 
limitation contained in a permit issued under ch. 283, including 
projects or capacity for the receiving, storage, and treatment of 
septage.

2.  Projects needed to provide treatment to achieve compli-
ance with an enforceable requirement changed or established af-
ter May 17, 1988, if the project is for a municipality that is in sub-
stantial compliance with its permit, issued under ch. 283, in re-
gard to the changed or established enforceable requirements.

4.  Projects for unsewered municipalities.
5.  Projects for the prevention or treatment of nonpoint source 

pollution or urban storm water runoff.
6.  Projects for the planning, design, construction or replace-

ment of treatment works that violate effluent limitations con-
tained in a permit issued under ch. 283.

7.  Pilot projects that are consistent with the federal program 
for state water pollution control revolving funds under 33 USC 
1381 to 1387.

8.  Projects for the reduction of infiltration and inflow in con-
necting laterals and sewer lines.

(8) INELIGIBILITY FOR AND LIMITATIONS ON FINANCIAL AS-
SISTANCE.  (a)  The following are not eligible for financial assis-
tance from the clean water fund program:

1.  A person or municipality that has failed to substantially 
comply, as specified by the rules promulgated under sub. (2), 
with the terms of a federal or state grant or loan used to pay the 
costs of studies, investigations, plans, designs or construction as-
sociated with wastewater collection, transportation, treatment or 
disposal or used to pay the cost of studies, investigations, plans, 
designs or construction associated with implementing a nonpoint 
source control management program.

2.  Except as provided in sub. (7) (b) 8., connecting laterals 
and sewer lines that transport wastewater from structures to mu-
nicipally owned or individually owned wastewater systems.

3.  Public sanitary sewer mains, interceptors and individual 
systems which exclusively serve future development.

4.  A planning, design or construction project which received 
financial assistance under 33 USC 1251 to 1376 or s. 281.57, ex-
cept for any of the following:

a.  The nonlocal share of a project which receives funding un-
der s. 281.59 (13).

b.  The portion of a project funded under s. 281.59 (13) relat-
ing to a collection system, even if the costs relating to the collec-
tion system were not eligible under s. 281.57.

5.  During fiscal years 1989-90 to 1994-95, a person or mu-
nicipality in violation of an effluent limitation contained in a per-
mit issued under ch. 283, unless that person or municipality is el-
igible under s. 281.59 (13).

(b)  1.  Except as provided in subd. 2. and par. (k), the amount 
of reserve capacity for a project eligible for financial assistance 
through a method specified under sub. (6) (b) is limited to that fu-
ture capacity required to serve the users of the project expected to 
exist within the sewer service area of the project and that future 
capacity required to serve the need expected to exist outside of 
the sewer service area of the project for septage that is reasonably 
likely to be disposed of in the project 10 years after the project is 
estimated to become operational.  The department, in consulta-
tion with the demographic services center in the department of 
administration under s. 16.96, shall promulgate rules defining 
procedures for projecting population used in determining the 
amount of reserve capacity.

2.  Except as provided in par. (k), the department may not de-
termine that a municipality is eligible for financial assistance 
through a method specified under sub. (6) (b) for reserve capacity 
for a collection system, interceptors or an individual system 
project in an unsewered municipality.

(c)  Except as provided in par. (k), financial assistance may be 
provided for the design, planning and construction of a collection 
system, interceptor or individual system project in an unsewered 
municipality or an unsewered area of a municipality, only if the 
department finds that at least two-thirds of the initial flow will be 
for wastewater originating from residences in existence for at 
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least 20 years prior to the submission of the application under 
sub. (9) (a).

(d)  An unsewered municipality that is not constructing a treat-
ment work and will be disposing of wastewater in the treatment 
work of another municipality is not eligible for financial assis-
tance under the clean water fund program until it executes an 
agreement under s. 66.0301 with another municipality to receive, 
treat and dispose of the wastewater of the unsewered 
municipality.

(e)  Financial assistance may be provided to a municipality for 
a project only if the financial assistance is used for a project that 
is the most cost-effective alternative for the municipality without 
regard to financial assistance from the federal government and 
this state.

(f)  Except as provided in par. (k), the department may not de-
termine that a municipality is eligible for financial assistance 
through a method specified under sub. (6) (b) for the portion of a 
project that treats wastes from industrial users.

(g)  The sum of all of the financial assistance to a municipality 
approved under the clean water fund program for a project may 
not result in the municipality paying less than 30 percent of the 
cost of the project.

(h)  Except as provided in par. (k), a municipality that is a vio-
lator of an effluent limitation at the time that the application for a 
treatment work project is approved under sub. (9m) may not re-
ceive financial assistance of a method specified under sub. (6) (b) 
1., 3., 4. or 5. for that part of the treatment work project that is 
needed to correct the violation.  This paragraph does not apply to 
a municipality that after May 17, 1988, is in compliance with a 
court or department order to correct a violation of the enforceable 
requirements of its ch. 283 permit, and that is applying for finan-
cial assistance under s. 281.59 (13) to correct that violation.

(i)  After June 30, 1991, no municipality may receive for 
projects in a biennium an amount that exceeds 35.2 percent of the 
amount that the department of administration projects will be 
available to provide financial assistance for projects under this 
section for that biennium.

(j)  The amount of a payment under sub. (6) (b) 8. may not ex-
ceed the amount necessary to reduce the interest rate on the loan 
from market rate to the interest rate that would have been charged 
on a loan to the municipality under sub. (6) (b) 4.

(k)  The restrictions specified under par. (b) 1. and 2., (c), (f) 
or (h) do not apply to any of the following methods of financial 
assistance:

1.  A loan at the market interest rate.
2.  A purchase or refinancing of an obligation at fair market 

value and at the market interest rate.
3.  A guarantee or a purchase of insurance for a municipal 

obligation which will permit the municipality credit market ac-
cess not otherwise available or which will reduce the interest rate 
on the obligation to not less than the market rate.

(8e) PRIORITY.  The department shall establish a priority list 
in accordance with 33 USC 1381 to 1387 which ranks each 
project.  The ranking on the priority list shall be based on all of 
the following:

(a)  The type of project and the order in which it is listed under 
sub. (7) (b) 1. to 6.

(b)  The impact of the project on groundwater and surface wa-
ter quality.

(c)  The impact of the project on public health.
(cm)  A factor that gives higher priority than would otherwise 

be given to a project to serve more than one municipality if all of 
the following apply:

1.  Each municipality to be served by the project has a popu-
lation of 2,500 or less.

2.  At least one of the municipalities to be served by the 
project has a wastewater treatment system that is unusable be-
cause of failures of the system.

3.  The municipalities to be served by the project are submit-
ting an application for a new joint treatment work.

4.  At least one of the municipalities to be served by the treat-
ment work has been ordered to upgrade a current system.

(d)  Any other factor determined by the department.
(8s) FACILITY PLAN.  A municipality seeking financial assis-

tance for a project under this section shall complete a facility plan 
as required by the department by rule.

(9) APPLICATION.  (a)  After the department approves a mu-
nicipality[s facility plan submitted under sub. (8s), the municipal-
ity shall submit an application for participation to the depart-
ment.  The application shall be in such form and include such in-
formation as the department and the department of administra-
tion prescribe and shall include design plans and specifications.  
The department shall review applications for participation in the 
clean water fund program.  The department shall determine 
which applications meet the eligibility requirements and criteria 
under subs. (6), (7), (8), and (13).

(ae)  A municipality that submits an application under par. (a) 
without design plans and specifications may obtain an initial de-
termination of financial eligibility from the department of admin-
istration.  The department of natural resources may not approve a 
municipality[s application until the municipality submits design 
plans and specifications.

(b)  A municipality seeking financial assistance for a project 
under the clean water fund program shall complete an environ-
mental analysis sequence as required by the department by rule.

(c)  If a municipality is serviced by more than one sewerage 
district for wastewater pollution abatement, each service area of 
the municipality shall be considered a separate municipality for 
purposes of obtaining financial assistance under the clean water 
fund program.

(d)  The department of administration and the department 
jointly may charge and collect service fees, established by rule, 
which shall cover the estimated costs of reviewing and acting 
upon the application and servicing the financial assistance agree-
ment.  No service fee established by rule under this paragraph 
may be charged to or collected from an applicant for financial as-
sistance under s. 281.59 (13).

(e)  If the department of natural resources and the department 
of administration determine that the total amount that the depart-
ment of administration projects will be available to provide finan-
cial assistance for projects under this section for a biennium, as 
set forth in the biennial finance plan under s. 281.59 (3) (a) 2. and 
as updated under s. 281.59 (3) (bm) 2., is insufficient to provide 
funding for all projects for which applications will be approved 
during that biennium, the department shall inform municipalities 
that, if the governor[s recommendations are approved, clean wa-
ter fund program assistance during a fiscal year of that biennium 
will be available only to municipalities that submit financial as-
sistance applications by September 30 of that fiscal year.

(f)  The fees collected under par. (d) shall be credited to the en-
vironmental improvement fund.

(9m) ACCEPTANCE OF APPLICATION; ALLOCATION OF FUND-
ING.  (a)  Subject to par. (d), the department shall approve an ap-
plication after all of the following occur:

1.  The department determines that the project meets the eli-
gibility requirements and criteria under subs. (7), (8), and (8s).
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2.  The department of administration initially determines that 
the municipality will meet the requirements of s. 281.59 (9) (b).

(d)  The department may not approve an application under par. 
(a) for a project that is not on the priority list under sub. (8e).

(e)  1.  Except as provided under par. (f) and sub. (13), if a suf-
ficient amount of financial assistance under this section is avail-
able for the municipality[s project when the department approves 
the application under par. (a), the department of administration 
shall allocate that amount to the project.

2.  If a sufficient amount of financial assistance under this 
section is not available for the municipality[s project when the de-
partment approves the application under par. (a), the department 
shall place the project on a list for allocation when additional fi-
nancial assistance becomes available.

(f)  If the department of natural resources and the department 
of administration determine that the amount available to provide 
financial assistance for projects under this section for a biennium 
is insufficient to provide funding for all projects for which appli-
cations will be approved during that biennium, all of the follow-
ing apply:

1.  The department shall establish a funding list for each fis-
cal year of the biennium that ranks projects of municipalities that 
submit financial assistance applications under sub. (9) (a) no later 
than September 30 of the fiscal year in the same order that they 
appear on the priority list under sub. (8e).

2.  The department of administration shall allocate funding to 
projects in the order in which they appear on the funding list un-
der subd. 1.

(fm)  The department, in consultation with the department of 
administration, shall promulgate, by rule, methods to establish 
deadlines for actions that must be taken by a municipality to 
which financial assistance has been allocated.  The methods may 
provide for extending deadlines under specified circumstances.  
If a municipality fails to meet a deadline, including any exten-
sion, the department of administration shall rescind the allocation 
of financial assistance for the municipality[s project.

(11) TYPE OF FINANCIAL ASSISTANCE.  (a)  Except as pro-
vided in par. (b), the department of administration shall specify 
the method by which financial assistance is to be provided for 
each approved application.

(b)  For municipalities meeting the financial hardship assis-
tance requirements under sub. (13), the department of natural re-
sources may approve financial hardship assistance.

(12) LOAN INTEREST RATES.  (a)  1.  Except as modified un-
der par. (f) and except as restricted by sub. (8) (b), (c), (f) or (h), 
the interest rate for projects specified in sub. (7) (b) 1. to 5. is one 
of the following:

a.  For a municipality that has a population of less than 1,000, 
and in which the median household income is 65 percent or less 
of the median household income in this state, zero percent of 
market interest rate.

b.  For a municipality that has a population of less than 
10,000, and in which the median household income is 80 percent 
or less of the median household income in this state, 33 percent 
of market interest rate.

c.  For a municipality that does not meet the requirements 
specified in subd. 1. a. or b., 75 percent of market interest rate for 
projects for which the subsidy was allocated from the amount un-
der s. 281.59 (3e) (b), 2013 stats., for a biennium before the 2015-
17 biennium and 70 percent of market interest rate for projects for 
which the financial assistance is allocated under this section for 
the 2015-17 biennium, and 55 percent of market interest rate for 
projects for which the financial assistance is allocated under this 
section for the 2017-19 biennium or later.

4.  The interest rate for projects specified in sub. (7) (b) 6. and 
for those portions of projects under subd. 1. that are restricted by 
sub. (8) (b), (c), (f) or (h) is market interest rate.

5.  Notwithstanding subd. 1., the interest rate for the portion 
of a project that provides facilities for receiving and storing sep-
tage and capacity for treating septage is zero percent.

(c)  The department and the department of administration 
shall attempt to ensure all of the following:

1.  That increases in all state water pollution abatement gen-
eral obligation debt service costs do not exceed 4 percent 
annually.

2.  That state water pollution abatement general obligation 
debt service costs are not greater than 50 percent of all general 
obligation debt service costs in any fiscal year.

(f)  The department and the department of administration 
jointly may request the joint committee on finance to take action 
under s. 13.101 (11) to modify the percentage of market interest 
rate established in par. (a) 1.

(13) FINANCIAL HARDSHIP ASSISTANCE.  (b)  A municipality 
with an application that is approved under sub. (9m) is eligible for 
state financial hardship assistance for the project costs that are el-
igible under the clean water fund program, except for costs to 
which sub. (8) (b), (c), (f) or (h) applies, if the initial application 
was submitted on or before June 30, 2017, the application, in-
cluding the facility plan and the design plans and specifications, 
was completed on or before June 30, 2018, and the municipality 
meets all of the following criteria:

1.  The median household income in the municipality is 80 
percent or less of the median household income in this state.

2.  The estimated total annual charges per residential user in 
the municipality that relate to wastewater treatment would exceed 
2 percent of the median household income in the municipality 
without assistance under this subsection.

(c)  The department shall provide assistance so that estimated 
total annual charges per residential user in the municipality that 
relate to wastewater treatment do not exceed 2 percent of the me-
dian household income in the municipality, if possible.  The de-
partment may not reduce the amount of financial hardship assis-
tance for a municipality[s project due to the municipality receiv-
ing assistance for the project from another source unless the com-
bination of financial hardship assistance plus the assistance from 
the other source would reduce the estimated total annual charges 
per residential user in the municipality that relate to wastewater 
treatment to less than 2 percent of the median household income 
in the municipality.

(cm)  The amount and type of assistance to be provided to a 
municipality that receives state financial hardship assistance shall 
be determined under rules promulgated by the department.

(d)  The department shall establish a financial hardship assis-
tance funding list for each fiscal year that ranks projects of mu-
nicipalities that are eligible under par. (b), and that submit com-
plete financial assistance applications under sub. (9) (a) no later 
than June 30 of the preceding fiscal year, in the same order that 
they appear on the priority list under sub. (8e).

(e)  In each fiscal year, the department shall allocate financial 
hardship assistance under this subsection in the following order:

2.  Assistance under par. (b) for projects that were on a fund-
ing list under par. (d) for a prior fiscal year, that have not previ-
ously received funding and that were in the top 20 percent of 
projects on the priority list under sub. (8e) for the prior fiscal 
year, starting with projects on the funding list for the earliest fis-
cal year.

3.  Assistance under par. (b) for projects on the current fiscal 
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year[s funding list under par. (d) in the order that they appear on 
the funding list.

(f)  The department shall promulgate, by rule, a formula for es-
timating operating, maintenance and replacement costs for deter-
mining estimated wastewater treatment user charges under this 
subsection.

(13m) MINORITY BUSINESS DEVELOPMENT AND TRAINING 
PROGRAM.  (a)  The department shall make grants to projects that 
are eligible for financial assistance under the clean water fund 
program and that are identified as being part of the minority busi-
ness development and training program under s. 200.49 (2) (b).

(b)  Grants provided under this subsection are not included for 
the purposes of determining under sub. (8) (i) the amount that a 
municipality may receive for projects under the clean water fund 
program.

(14) CONDITIONS OF FINANCIAL ASSISTANCE.  (b)  As a con-
dition of receiving financial assistance under the clean water fund 
program, a municipality shall do all of the following:

1.  Establish a dedicated source of revenue, that is acceptable 
to the department of administration under s. 281.59 (9) (am) and 
(b), for the repayment of any financial assistance.

4.  Comply with those provisions of 33 USC 1381 to 1387, 
this chapter and chs. 283, 285 and 289 to 299 and the regulations 
and rules promulgated thereunder that the department specifies.

5.  Develop and adopt a program of water conservation as re-
quired by the department.

6.  Develop and adopt a program of systemwide operation and 
maintenance of the treatment work, including the training of per-
sonnel, as required by the department.

7.  Develop and adopt a system of equitable user charges to 
ensure that each recipient of treatment work services pays its pro-
portionate share of the costs of the operation and maintenance of 
the treatment work.  The user fee system shall be in compliance 
with 33 USC 1284 (b) and the regulations promulgated thereun-
der.  The department may issue an exemption from the require-
ment imposed under this subdivision if a city or village imposes a 
system of equitable dedicated charges based upon assessed prop-
erty values, if the city or village does not operate a treatment 
work but is served by a regional wastewater treatment plant oper-
ated by a metropolitan sewerage district created under ss. 200.21 
to 200.65 and if the user charges imposed by that district are ap-
proved by the department and comply with 33 USC 1284 (b).  
The department may provide that the system of user charges for a 
project with estimated construction costs of $750,000 or less 
need only cover the costs of debt service and equipment replace-
ment funds.

(15) FINANCIAL ASSISTANCE COMMITMENTS.  (a)  The de-
partment and the department of administration may, at the re-
quest of a municipality, issue a notice of financial assistance 
commitment to the municipality after the department approves 
the municipality[s application under sub. (9m) (a) and the depart-
ment of administration has allocated financial assistance for the 
municipality[s project.

(am)  The notice of financial assistance commitment shall in-
clude the conditions that the municipality must meet to secure the 
financial assistance and shall include the estimated repayment 
schedules and other terms of the financial assistance.

(21) CONSTRUCTION.  This section shall be liberally con-
strued in aid of the purposes of this section.

History:  1987 a. 399; 1989 a. 31, 336, 366; 1991 a. 32, 39, 189; 1993 a. 16; 1995 
a. 27; 1995 a. 227 s. 425; Stats. 1995 s. 281.58; 1997 a. 27, 237; 1999 a. 9; 1999 a. 
150 s. 672; 2001 a. 16, 104; 2005 a. 25, 347; 2009 a. 28; 2011 a. 32, 261; 2013 a. 7; 
2015 a. 55; 2017 a. 59; 2017 a. 365 s. 111; 2021 a. 112; 2023 a. 106.

Cross-reference:  See also ch. NR 162, Wis. adm. code.
NOTE:  2005 Wis. Act 347, which affected this section, contains extensive ex-

planatory notes.

281.59 Environmental improvement fund; financial 
management.  (1) DEFINITIONS.  In this section:

(ag)  XClean water fund programY means the program admin-
istered under s. 281.58, with financial management provided un-
der this section.

(am)  XEffluent limitationY has the meaning given in s. 283.01 
(6).

(b)  XMarket interest rateY means the effective interest rate on 
a fixed-rate revenue obligation issued by the state to fund a loan 
made under this section or, if the department of administration 
determines that there has been a significant change in interest 
rates after the fixed-rate revenue obligation has been issued or if a 
fixed-rate revenue obligation has not been issued by the state to 
fund a loan made under this section, the effective interest rate that 
the department of administration determines would have been 
paid if a fixed-rate revenue obligation had been issued on the date 
financial assistance is allotted.

(c)  XMunicipalityY means any city, town, village, county, 
county utility district, town sanitary district, public inland lake 
protection and rehabilitation district, metropolitan sewerage dis-
trict, joint local water authority created under s. 66.0823, or fed-
erally recognized American Indian tribe or band in this state.

(cm)  XSafe drinking water loan programY means the program 
administered under s. 281.61, with financial management pro-
vided under this section.

(e)  XTreatment workY has the meaning given in s. 283.01 (18).
(f)  XViolator of an effluent limitationY means a person or mu-

nicipality that after May 17, 1988, is not in substantial compli-
ance with the enforceable requirements of its permit issued under 
ch. 283 for a reason that the department determines is or has been 
within the control of the person or municipality.

(1m) ESTABLISHMENT OF PROGRAMS.  (a)  There is estab-
lished a clean water fund program, administered under s. 281.58, 
with financial management provided under this section.

(b)  There is established a safe drinking water loan program, 
administered under s. 281.61, with financial management pro-
vided under this section.

(2) GENERAL DUTIES.  The department of administration 
shall:

(a)  Administer its responsibilities under this section and ss. 
281.58 and 281.61 and s. 281.60, 2021 stats.

(b)  Cooperate with the department in administering the clean 
water fund program and the safe drinking water loan program and 
in servicing any outstanding loans made under s. 281.60, 2021 
stats.

(c)  Accept and hold any letter of credit from the federal gov-
ernment through which the state receives federal capitalization 
grant payments and disbursements to the environmental improve-
ment fund.

(2m) INVESTMENT MANAGEMENT; ENVIRONMENTAL IM-
PROVEMENT FUND.  (a)  The department of administration may:

1.  Subject to par. (b), direct the investment board under s. 
25.17 (2) (d) to make any investment of the environmental im-
provement fund, or in the collection of the principal and interest 
of all moneys loaned or invested from that fund.

2.  Subject to par. (b), purchase or acquire, commit on a 
standby basis to purchase or acquire, sell, discount, assign, nego-
tiate, or otherwise dispose of, or pledge, hypothecate or otherwise 
create a security interest in, loans as the department of adminis-
tration may determine, or portions or portfolios of participations 
in loans, made or purchased under this section.  The disposition 
may be at the price and under the terms that the department of ad-
ministration determines to be reasonable and may be at public or 
private sale.
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(b)  The department of administration shall take an action un-
der par. (a) only if all of the following conditions occur:

1.  The action provides a financial benefit to the environmen-
tal improvement fund.

2.  The action does not contradict or weaken the purposes of 
the environmental improvement fund.

3.  The building commission approves the action before the 
department of administration acts.

(3) FINANCIAL MANAGEMENT; BIENNIAL FINANCE PLAN.  (a)  
By October 1 of each even-numbered year, the department of ad-
ministration and the department jointly shall prepare a biennial 
finance plan that includes all of the following information:

1.  An estimate of the wastewater treatment and safe drinking 
water project needs of the state for the 4 fiscal years of the next 2 
biennia.

2.  The total amount that the department of administration 
projects will be available to provide financial assistance for 
projects under subd. 1. during the next biennium.

4.  The extent to which the funding for the clean water fund 
program and the safe drinking water loan program, in the envi-
ronmental improvement fund, will be maintained in perpetuity.

4m.  A chart showing detailed projected sources and uses of 
funds for projects under subd. 1. during the next biennium.

5.  The most recent available audited financial statements of 
the past operations and activities of the clean water fund program 
and the safe drinking water loan program, the estimated environ-
mental improvement fund capital available in each of the next 4 
fiscal years for the clean water fund program and the safe drink-
ing water loan program, and the projected environmental im-
provement fund balance for the clean water fund program and the 
safe drinking water loan program for each of the next 20 years 
given existing obligations and financial conditions.

5m.  The percentage of market interest rate for the projects 
under subd. 1.

8.  The amount and description of any fee expected to be 
charged during the next biennium under this section.

9.  The impact of the biennial finance plan on the guideline 
under par. (b).

(b)  The department of administration and the department 
shall consider as a guideline in preparing the portion of the bien-
nial finance plan for the clean water fund program that all state 
water pollution abatement general obligation debt service costs 
should not exceed 50 percent of all general obligation debt ser-
vice costs to the state.

(bm)  The department and the department of administration 
jointly shall prepare and submit copies of all of the following to 
the building commission under s. 13.48 (26), to the joint commit-
tee on finance and to the chief clerk of each house of the legisla-
ture, for distribution under s. 13.172 (3) to the appropriate leg-
islative standing committees generally responsible for legislation 
related to environmental issues:

1.  By October 1 of each even-numbered year, the version of 
the biennial finance plan initially prepared as part of the budget 
process.

2.  No later than 30 days after the day on which the biennial 
budget is submitted to the legislature under s. 16.45, amendments 
to the biennial finance plan that update the plan to reflect mate-
rial approved by the governor for inclusion in the budget.

3.  No later than 30 days after the day on which the governor 
signs the biennial budget, a version of the biennial finance plan, 
updated to reflect the adopted biennial budget act.

(br)  The joint committee on finance and each standing com-
mittee may submit to the building commission its recommenda-
tions and comments regarding each version of the biennial fi-

nance plan and amendments to the biennial finance plan, and 
whether the version of the biennial finance plan updated to re-
flect the adopted biennial budget act should be approved or disap-
proved as specified under s. 13.48 (26).  If the building commis-
sion disapproves the version of the biennial finance plan that is 
updated to reflect the adopted biennial budget act, the department 
and the department of administration shall submit a revised bien-
nial finance plan to the building commission.

(j)  No later than November 1 of each odd-numbered year, the 
department of administration and the department jointly shall 
submit a report, to the building commission and committees as 
required under par. (bm), on the operations and activities of the 
clean water fund program and the safe drinking water loan pro-
gram for the previous biennium.

(3e) CLEAN WATER FUND PROGRAM EXPENDITURES.  (d)  The 
department may expend, for financial assistance in a biennium 
other than financial hardship assistance under s. 281.58 (13) (e), 
an amount up to 95 percent of the amount available to provide fi-
nancial assistance for projects under this section for that bien-
nium.  The department may expend such amount only from the 
percentage of the amount that is not available under par. (e) for fi-
nancial hardship assistance.

(e)  The department may expend, for financial hardship assis-
tance in a biennium under s. 281.58 (13) (e), an amount up to 5 
percent of the amount available to provide financial assistance for 
projects under this section for that biennium.  The department 
may expend such amount only from the percentage of the amount 
that is not available under par. (d) for financial assistance.

(4) REVENUE OBLIGATIONS.  (a)  The clean water fund pro-
gram and the safe drinking water loan program are revenue-pro-
ducing enterprises or programs, as defined in s. 18.52 (6).

(am)  Deposits, appropriations or transfers to the environmen-
tal improvement fund for the purposes of the clean water fund 
program or the safe drinking water loan program may be funded 
with the proceeds of revenue obligations issued subject to and in 
accordance with subch. II of ch. 18 or in accordance with subch. 
IV of ch. 18 if designated a higher education bond.

(b)  The department of administration may, under s. 18.561 or 
18.562, deposit in a separate and distinct fund in the state trea-
sury or in an account maintained by a trustee outside the state 
treasury, any portion of the revenues derived under s. 25.43 (1).  
The revenues deposited with a trustee outside the state treasury 
are the trustee[s revenues in accordance with the agreement be-
tween this state and the trustee or in accordance with the resolu-
tion pledging the revenues to the repayment of revenue obliga-
tions issued under this subsection and to make payments under an 
agreement or ancillary arrangement entered into under s. 18.55 
(6) with respect to revenue obligations issued under this 
subsection.

(c)  The building commission may pledge any portion of rev-
enues received or to be received in the fund established in par. (b) 
or the environmental improvement fund to secure revenue obliga-
tions issued under this subsection.  The pledge shall provide for 
the transfer to the environmental improvement fund of all 
pledged revenues, including any interest earned on the revenues, 
which are in excess of the amounts required to be paid under s. 
20.320 (1) (c) and (u) and (2) (c) and (u) for the purposes of the 
clean water fund program and the safe drinking water loan pro-
gram.  The pledge shall provide that the transfers be made at least 
twice yearly, that the transferred amounts be deposited in the en-
vironmental improvement fund and that the transferred amounts 
are free of any prior pledge.

(d)  The department of administration shall have all other 
powers necessary and convenient to distribute the pledged rev-
enues and to distribute the proceeds of the revenue obligations in 
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accordance with subch. II of ch. 18 or in accordance with subch. 
IV of ch. 18 if designated a higher education bond.

(e)  The department of administration may enter into agree-
ments with the federal government or its agencies, political sub-
divisions of this state, individuals or private entities to insure or 
in any other manner provide additional security for the revenue 
obligations issued under this subsection.

(f)  Revenue obligations may be contracted by the building 
commission when it reasonably appears to the building commis-
sion that all obligations incurred under this subsection, and all 
payments under an agreement or ancillary arrangement entered 
into under s. 18.55 (6) with respect to revenue obligations issued 
under this subsection, can be fully paid on a timely basis from 
moneys received or anticipated to be received.  Revenue obliga-
tions issued under this subsection for the clean water fund pro-
gram and safe drinking water loan program shall not exceed 
$2,526,700,000 in principal amount, excluding obligations issued 
to refund outstanding revenue obligation notes.  The building 
commission may contract additional revenue obligations in an 
amount up to $24,700,000.  The building commission may con-
tract additional revenue obligations in an amount up to 
$46,000,000.

(g)  Unless otherwise expressly provided in resolutions autho-
rizing the issuance of revenue obligations or in other agreements 
with the holders of revenue obligations, each issue of revenue 
obligations under this subsection shall be on a parity with every 
other revenue obligation issued under this subsection and in ac-
cordance with subch. II of ch. 18 or with subch. IV of ch. 18 if 
designated a higher education bond.

(9) CONDITIONS OF FINANCIAL ASSISTANCE.  (ad)  A loan ap-
proved under the safe drinking water loan program shall be fully 
amortized not later than 30 years after the expected date of com-
pletion of the project that it funds, as determined by the depart-
ment of administration, and require the repayment of principal 
and interest, if any, to begin not later than 18 months after the ex-
pected date of completion of the project that it funds, as deter-
mined by the department of administration.

(ag)  A loan approved under the clean water fund program 
shall be for no longer than 30 years or the useful life of the 
project, whichever is less, as determined by the department of ad-
ministration.  The loan shall be fully amortized not later than 30 
years after the original date of the financial assistance agreement 
or the end of the useful life of the project, whichever is less, as de-
termined by the department of administration.  Repayment of 
principal and interest, if any, shall begin not later than 12 months 
after the expected date of completion of the project that the loan 
funds, as determined by the department of administration.

(am)  The department of administration, in consultation with 
the department, may establish those terms and conditions of a fi-
nancial assistance agreement that relate to its financial manage-
ment, including what type of municipal obligation, as set forth 
under sub. (13f), if applicable, is required for the repayment of 
the financial assistance.  Any terms and conditions established 
under this paragraph by the department of administration shall 
comply with the requirements of this section and s. 281.58 or 
281.61.  In setting the terms and conditions, the department of 
administration may consider factors that the department of ad-
ministration finds are relevant, including the type of obligation 
evidencing the loan, the pledge of security for the obligation and 
the applicant[s creditworthiness.

(b)  As a condition of receiving financial assistance under the 
clean water fund program or the safe drinking water loan pro-
gram, an applicant shall do all of the following:

1.  Pledge the security, if any, required by the rules promul-

gated by the department of administration under this section and 
s. 281.58 or 281.61.

2.  Demonstrate to the satisfaction of the department of ad-
ministration the financial capacity to assure sufficient revenues to 
operate and maintain the project for its useful life and to pay the 
debt service on the obligations that it issues for the project.

(11) FINANCIAL ASSISTANCE PAYMENTS.  (a)  The depart-
ment of natural resources and the department of administration 
may enter into a financial assistance agreement with an applicant 
for which the department of administration has allocated finan-
cial assistance under s. 281.58 (9m) or 281.61 (8) if the applicant 
meets the conditions under sub. (9) and the other requirements 
under this section and s. 281.58 or 281.61.

(am)  The department of administration shall make the finan-
cial assistance payments to an applicant that has entered into a fi-
nancial assistance agreement under par. (a) or to the applicant[s 
designated agent.

(b)  If a municipality fails to make a principal repayment or in-
terest payment after its due date, the department of administra-
tion shall place on file a certified statement of all amounts due 
under this section and s. 281.58 or 281.61 or s. 281.60, 2021 
stats.  After consulting the department, the department of admin-
istration may collect all amounts due by deducting those amounts 
from any state payments due the municipality or may add a spe-
cial charge to the amount of taxes apportioned to and levied upon 
the county under s. 70.60.  If the department of administration 
collects amounts due, it shall remit those amounts to the fund to 
which they are due and notify the department of that action.

(c)  The department of administration may retain the last pay-
ment under a financial assistance agreement until the department 
of natural resources and the department of administration deter-
mine that the project is completed and meets the applicable re-
quirements of this section and s. 281.58 or 281.61 or s. 281.60, 
2021 stats., and that the conditions of the financial assistance 
agreement are met.

(12) MUNICIPAL OBLIGATIONS.  The department of adminis-
tration may purchase or refinance obligations specified in s. 
281.58 (6) (b) 1. and guarantee or purchase insurance for munici-
pal obligations specified in s. 281.58 (6) (b) 3. if the department 
of administration and the department of natural resources ap-
prove the financial assistance under this section and s. 281.58.

(13) LOANS FOR TRANSITION PROJECTS.  (a)  1.  Notwith-
standing any other provision of this section and s. 281.58, a mu-
nicipality that submits to the department by January 2, 1989, a fa-
cility plan meeting the requirements of s. 281.57 which is approv-
able under this chapter and that does not receive a grant award be-
fore July 1, 1990, only because the municipality is following a 
schedule contained in the facility plan and approved by the de-
partment and the municipality is in compliance with all applica-
ble schedules contained in a permit issued under ch. 283 or be-
cause there are insufficient grant funds under s. 281.57, is eligi-
ble to receive financial assistance under this paragraph.  The form 
of the financial assistance is a loan with an interest rate of 2.5 per-
cent per year except that s. 281.58 (8) (b), (f) and (k) applies to 
projects receiving financial assistance under this paragraph.

2.  Notwithstanding any other provision of this section or s. 
281.58, the department shall make all loans under subd. 1. to mu-
nicipalities ready to construct treatment works before the depart-
ment provides or approves any other financial assistance under 
this section except for loans under par. (b).

(b)  1.  Notwithstanding any other provision of this section or 
s. 281.58, an unsewered municipality is eligible to receive finan-
cial assistance under this paragraph, in the form of a loan with an 
interest rate of 2.5 percent per year, which may be for original fi-
nancing or refinancing for a collection system that is ineligible for 
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financial assistance under s. 281.57 because of s. 281.57 (4) (b) 
1. and that is being connected to an existing wastewater treatment 
plant if all of the following apply:

a.  The municipality applies to the department for financial 
assistance under s. 281.57 (5) for a construction project during 
1988.

b.  Before January 1, 1989, the department issues a notice un-
der s. 281.57 (6) that the department is ready to allocate funds to 
the municipality for the project.

c.  The municipality invites bids for the project in 1989.
d.  The municipality receives a grant under s. 281.57 for the 

construction of the project from the list developed by the depart-
ment under s. 281.57 (6) (a) for applications received in 1988.

1m.  Notwithstanding any other provision of this section or s. 
281.58, a town sanitary district is eligible to receive financial as-
sistance under this paragraph, in the form of a loan with an inter-
est rate of 2.5 percent per year, for the extension of a collection 
system into an unsewered area that is added to the sanitary district 
if all of the following apply:

a.  The department has awarded a grant to the town sanitary 
district under s. 281.57 (4) (b) 1. c. for a collection system.

b.  The department determines that extension of the collec-
tion system into the unsewered area is necessary and cost-
effective.

c.  The sanitary district invites bids for and begins construc-
tion of the extension of the collection system before January 1, 
1990.

2.  Section 281.58 (8) (b), (f) and (k) applies to projects re-
ceiving financial assistance under this paragraph.

3.  Notwithstanding any provision of this section or s. 281.58, 
the department shall annually allocate funds for loans under 
subds. 1. and 1m. before the department provides or approves any 
other financial assistance under this section or s. 281.58.

(e)  The department of administration and the department may 
not make loans under s. 144.241 (20), 1987 stats., as affected by 
1989 Wisconsin Acts 31, 336 and 366, or under this subsection to 
a metropolitan sewerage district that serves a 1st class city that to-
tal more than $230,900,000.

(13f) MUNICIPAL FUNDING OF FINANCIAL ASSISTANCE.  Sub-
ject to the terms and conditions of its financial assistance agree-
ment, a municipality may repay financial assistance costs re-
ceived from the clean water fund program under s. 281.58 and un-
der this section by any lawful method, including any one of the 
following methods or any combination of the methods:

(a)  Payment out of its general funds.
(b)  Payment out of the proceeds of the sale of obligations is-

sued by it under ch. 67.
(c)  Payment out of the proceeds of the sale of public improve-

ment bonds issued by it under s. 66.0619.
(d)  Payment out of the proceeds of revenue obligations issued 

by it under s. 66.0621.
(e)  Payment as provided under s. 66.0709.
(f)  Payment as provided under s. 66.0821 (2) (a) 1.
(13m) LEGISLATIVE MORAL OBLIGATION.  The building com-

mission may, at the time the loan is made, by resolution designate 
a loan made under the clean water fund program as one to which 
this subsection applies.  If at any time the payments received or 
expected to be received from a municipality on any loan so desig-
nated are pledged to secure revenue obligations of the state issued 
pursuant to subch. II of ch. 18 and are insufficient to pay when 
due principal of and interest on such loan, the department of ad-
ministration shall certify the amount of such insufficiency to the 
secretary of administration, the governor and the joint committee 
on finance.  If the certification is received by the secretary of ad-

ministration in an even-numbered year before the completion of 
the budget under s. 16.43, the secretary of administration shall in-
clude the certified amount in the budget compilation.  In any 
event, the joint committee on finance shall introduce in either 
house, in bill form, an appropriation of the amount so requested 
for the purpose of payment of the revenue obligation secured 
thereby.  Recognizing its moral obligation to do so, the legislature 
hereby expresses its expectation and aspiration that, if ever called 
upon to do so, it shall make the appropriation.

(13s) POWERS.  The department of administration may audit, 
or contract for audits of, projects receiving financial assistance 
under the clean water fund program or the safe drinking water 
loan program or projects that received loans under s. 281.60, 
2021 stats.

(14) RULES.  The department of administration shall promul-
gate rules that are necessary for the proper execution of this sec-
tion and of its responsibilities under ss. 281.58 and 281.61 and s. 
281.60, 2021 stats.

(15) CONSTRUCTION.  This section shall be liberally con-
strued in aid of the purposes of this section.

History:  1989 a. 366 ss. 40, 63, 65, 66, 97, 99, 106, 108 to 110, 115; 1991 a. 32, 
39, 189, 315; 1993 a. 16; 1995 a. 27; 1995 a. 227 s. 426; Stats. 1995 s. 281.59; 1995 
a. 452; 1997 a. 27, 237; 1999 a. 9; 1999 a. 150 s. 374, 672; 2001 a. 16; 2003 a. 33; 
2005 a. 25; 2007 a. 20; 2009 a. 28; 2011 a. 32, 146, 261; 2013 a. 12, 20; 2015 a. 55; 
2017 a. 59; 2019 a. 9; 2021 a. 58; 2023 a. 6, 19.

Cross-reference:  See also ch. NR 166, Wis. adm. code.

281.605 Outstanding loans under the former land re-
cycling loan program.  Section 281.60 (8m), 2021 stats., s. 
281.60 (11), 2021 stats., s. 281.60 (11m), 2021 stats., s. 281.60 
(13) (c), 2021 stats., s. 281.60 (13) (d), 2021 stats., s. 281.60 (13) 
(f), 2021 stats., and s. 281.60 (13) (h), 2021 stats., shall continue 
to apply to any outstanding loans made under the former land re-
cycling loan program under s. 281.60, 2021 stats.

History: 2023 a. 6.

281.61 Safe drinking water loan program.  (1) DEFINI-
TIONS.  In this section:

(ag)  XCommunity water systemY means a public water system 
that serves at least 15 service connections used by year-round res-
idents or that regularly serves at least 25 year-round residents.

(am)  XLocal governmental unitY means a city, village, town, 
county, town sanitary district, public inland lake protection and 
rehabilitation district, joint local water authority created under s. 
66.0823, or municipal water district.

(b)  XMarket interest rateY has the meaning given in s. 281.59 
(1) (b).

(c)  XPublic water systemY means a water system providing 
piped water to the public for human consumption if the water sys-
tem has at least 15 service connections or regularly serves an av-
erage of at least 25 individuals daily for at least 60 days each year.

(d)  XSafe drinking water loan programY means the program 
administered under this section, with financial management pro-
vided under s. 281.59.

(2) GENERAL.  The department and the department of admin-
istration shall administer a program to provide financial assis-
tance to local governmental units and to the private owners of 
community water systems that serve local governmental units for 
projects for the planning, designing, construction or modification 
of public water systems, if the projects will facilitate compliance 
with national primary drinking water regulations under 42 USC 
300g-1 or otherwise significantly further the health protection 
objectives of the Safe Drinking Water Act, 42 USC 300f to 300j-
26.

(2g) INELIGIBLE PROJECTS.  A local governmental unit or the 
private owner of a community water system that serves a local 
governmental unit is not eligible for financial assistance under 
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this section if the local governmental unit or the private owner of 
the community water system that serves a local governmental 
unit does not have the technical, managerial or financial capacity 
to ensure compliance with the Safe Drinking Water Act, 42 USC 
300f to 300j-26, or the public water system operated by the local 
governmental unit or private owner of the community water sys-
tem that serves a local governmental unit is in significant non-
compliance with any requirement of a primary drinking water 
regulation or variance under 42 USC 300g-1 unless the financial 
assistance will ensure compliance with the Safe Drinking Water 
Act.

(2r) METHODS OF PROVIDING FINANCIAL ASSISTANCE.  The 
following methods of providing financial assistance may be used 
under the safe drinking water loan program:

(a)  Making loans below the market interest rate for projects 
described in sub. (2).

(b)  Purchasing or refinancing the obligation of a local govern-
mental unit or private owner of a community water system that 
serves a local governmental unit if the obligation was incurred to 
finance the cost of a project described in sub. (2) and the obliga-
tion was initially incurred after July 1, 1993.

(c)  Guaranteeing, or purchasing insurance for, obligations in-
curred to finance the cost of projects described in sub. (2) if the 
guarantee or insurance will provide credit market access or re-
duce interest rates.

(d)  Providing payments to the board of commissioners of pub-
lic lands to reduce principal or interest payments, or both, on 
loans made to local governmental units under subch. II of ch. 24 
by the board of commissioners of public lands for projects that 
are eligible for financial assistance under the safe drinking water 
loan program.

(e)  Using funds received as federal capitalization grants under 
42 USC 300j-12, any other method that is consistent with the fed-
eral program for safe drinking water state loan funds under 42 
USC 300j-12 or any other federal law providing funding for or 
otherwise relating to that program, except that funds received as 
federal capitalization grants may not be used to provide principal 
forgiveness to a private owner of a community water system.

(4) ENGINEERING REPORT.  The department may require a lo-
cal governmental unit or private owner of a community water sys-
tem that serves a local governmental unit seeking financial assis-
tance for a project under this section to submit an engineering re-
port.  If an engineering report is required by the department, the 
local governmental unit or private owner of a community water 
system shall submit the engineering report prior to or concurrent 
with the submission of the application for financial assistance.

(5) APPLICATION.  (a)  A local governmental unit or private 
owner of a community water system that serves a local govern-
mental unit shall submit an application for safe drinking water fi-
nancial assistance and an engineering report, if required, to the 
department.  The t department shall at least annually provide ap-
plication submittal instructions to applicants, including a dead-
line for submitting applications, if any.  The application shall be 
in the form and include the information required by the depart-
ment and the department of administration and shall include 
plans and specifications that are approvable by the department 
under this section.

(b)  The department of administration and the department 
jointly may charge and collect service fees, established by rule, 
which shall cover the estimated costs of reviewing and acting 
upon the application and servicing the financial assistance agree-
ment.  No service fee established by rule under this paragraph 
may be charged to or collected from an applicant for financial as-
sistance under s. 281.59 (13).  The fees collected under this para-
graph shall be credited to the environmental improvement fund.

(6) PRIORITY LIST.  The department shall establish a priority 
list that ranks each safe drinking water loan program project.  The 
department shall promulgate rules for determining project rank-
ings that, to the extent possible, give priority to projects that ad-
dress the most serious risks to human health, that are necessary to 
ensure compliance with the Safe Drinking Water Act, 42 USC 
300f to 300j-26, and that assist applicants that are most in need 
on a per household basis, according to affordability criteria spec-
ified in the rules.  For the purpose of ranking projects under this 
subsection, the department shall treat a project to upgrade a pub-
lic water system to provide continuous disinfection of the water 
that it distributes as if the public water system were a surface wa-
ter system that federal law requires to provide continuous 
disinfection.

(7) APPROVAL OF APPLICATION.  The department shall ap-
prove an application received under sub. (5) after all of the fol-
lowing occur:

(a)  The project is ranked on the priority list under sub. (6).
(b)  The department determines that the project meets the eli-

gibility requirements under this section.
(c)  The department of administration determines that the ap-

plicant will meet the requirements of s. 281.59 (9) (b).
(8) FUNDING LIST; ALLOCATION OF FUNDING.  The depart-

ment shall establish a funding list for each fiscal year that ranks 
projects of applicants that submit approvable applications under 
sub. (5) in the same order that they appear on the priority list un-
der sub. (6).  If sufficient funds are not available to fund all ap-
proved applications for financial assistance, the department of 
administration shall allocate funding to projects that are approved 
under sub. (7) in the order that they appear on the funding list, ex-
cept as follows:

(a)  The department of administration shall allocate to projects 
for public water systems that regularly serve fewer than 10,000 
persons 15 percent of the available funds in each fiscal year or 
such lesser amount that fully funds the eligible projects for those 
public water systems.

(bL)  In any biennium, no applicant may receive more than 25 
percent of the amount of financial assistance planned to be pro-
vided or committed for projects under this section for that 
biennium.

(8m) CONDITIONS OF FINANCIAL ASSISTANCE FOR LOCAL 
GOVERNMENTAL UNITS.  As a condition of receiving financial as-
sistance under the safe drinking water loan program, a local gov-
ernmental unit shall do all of the following:

(a)  Establish a dedicated source of revenue for the repayment 
of the financial assistance.

(b)  Comply with those provisions of 42 USC 300f to 300j-26 
and this chapter and the regulations and rules promulgated under 
those provisions that the department specifies.

(c)  Develop and adopt a program of water conservation as re-
quired by the department.

(d)  Develop and adopt a program of systemwide operation and 
maintenance of the public water system, including the training of 
personnel, as required by the department.

(e)  Develop and adopt a user fee system.
(8p) CONDITIONS OF FINANCIAL ASSISTANCE FOR PRIVATE 

OWNERS.  As a condition of receiving financial assistance under 
the safe drinking water loan program, a private owner of a com-
munity water system that serves a local governmental unit shall 
do all of the following:

(a)  Demonstrate that there is adequate security for the repay-
ment of the financial assistance.

(b)  Comply with those provisions of 42 USC 300f to 300j-26 
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and this chapter and the regulations and rules promulgated under 
those provisions that the department specifies.

(8s) LIMITATION ON FINANCIAL ASSISTANCE.  The amount of 
a payment under sub. (2r) (d) may not exceed the amount neces-
sary to reduce the interest rate on the loan from market rate to the 
interest rate that would have been charged on a loan to the local 
governmental unit under sub. (2r) (a).

(9) FINANCIAL ASSISTANCE COMMITMENTS.  The department 
and the department of administration may, at the request of a lo-
cal governmental unit, issue a notice of financial assistance com-
mitment after the local governmental unit[s application for safe 
drinking water financial assistance has been approved under sub. 
(7) and funding has been allocated under sub. (8) for the local 
governmental unit[s project.  The notice of financial assistance 
commitment shall specify the conditions that the local govern-
mental unit must meet to secure financial assistance and shall in-
clude the estimated repayment schedules and other terms of the 
financial assistance.

(11) LOAN INTEREST RATES.  (a)  Except as provided under 
par. (b), the interest rate on a safe drinking water loan program 
loan shall be as follows:

1.  For an applicant that does not meet financial eligibility 
criteria established by the department by rule, 55 percent of mar-
ket interest rate.

2.  For an applicant that meets financial eligibility criteria es-
tablished by the department by rule, 33 percent of market interest 
rate.

(b)  The department and the department of administration 
jointly may request the joint committee on finance to take action 
under s. 13.101 (11) to modify the percentage of market interest 
rate under par. (a) 1. or 2.

(12) DUTIES OF THE DEPARTMENT.  The department shall do 
all of the following:

(a)  Promulgate rules establishing eligibility criteria for appli-
cants and projects under this section.

(b)  Promulgate rules that are necessary for the execution of its 
responsibilities under the safe drinking water loan program.

(c)  Cooperate with the department of administration in ad-
ministering the safe drinking water loan program.

(d)  By May 1 of each even-numbered year, prepare and sub-
mit to the department of administration a biennial needs list that 
includes all of the following information:

1.  A list of drinking water projects that the department esti-
mates will apply for financial assistance under the safe drinking 
water loan program during the next biennium.

2.  The estimated cost and estimated construction schedule of 
each project on the list, and the total of the estimated costs of all 
projects on the list.

3.  The estimated rank of each project on the priority list un-
der sub. (6).

(e)  Submit a biennial budget request under s. 16.42 for the 
safe drinking water loan program.

(f)  Have the lead state role with the federal environmental 
protection agency concerning the safe drinking water loan 
program.

(g)  Have the lead state role with local governmental units and 
private owners of community water systems that serve a local 
governmental unit in providing safe drinking water loan program 
information, and cooperate with the department of administra-
tion in providing that information.

(h)  Inspect periodically safe drinking water loan program 
project construction to determine project compliance with con-
struction plans and specifications approved by the department 
and the requirements of the safe drinking water loan program.

(13) CAPITALIZATION GRANT.  The department may enter 
into an agreement under 42 USC 300j-12 (a), with the federal en-
vironmental protection agency to receive a capitalization grant 
for the safe drinking water loan program.

History:  1997 a. 27; 1999 a. 9; 2001 a. 16; 2005 a. 25, 159; 2009 a. 217; 2011 a. 
19, 32; 2013 a. 7, 12; 2015 a. 55; 2021 a. 112.

Cross-reference:  See also ch. NR 166, Wis. adm. code.

281.62 Other drinking water quality activities.  (1) In 
this section:

(a)  XCommunity water systemY means a public water system 
that serves at least 15 service connections used by year-round res-
idents of the area served by the public water system or that regu-
larly serves at least 25 year-round residents.

(b)  XNoncommunity water systemY means a public water sys-
tem that is not a community water system.

(c)  XPublic water systemY has the meaning given in s. 281.61 
(1) (c).

(2) (a)  With the approval of the department of administra-
tion, the department may expend funds from the appropriation 
accounts under s. 20.320 (2) (s) and (x) for any of the following:

1.  Providing a loan to the owner of a community water sys-
tem or a nonprofit noncommunity water system to acquire land or 
a conservation easement from a willing seller or grantor to pro-
tect the source water of the water system from contamination and 
to ensure compliance with national primary drinking water regu-
lations under 42 USC 300g-1.

2.  Providing a loan to the owner of a community water sys-
tem to do any of the following:

a.  Implement voluntary source water protection measures in 
areas delineated as provided in 42 USC 300j-13 in order to facili-
tate compliance with national primary drinking water regulations 
under 42 USC 300g-1 or otherwise significantly further the 
health protection objectives of the Safe Drinking Water Act, 42 
USC 300f to 300j-26.

b.  Implement a program for source water quality protection 
partnerships as provided in 42 USC 300j-14.

3.  Assisting the owner of a public water system to develop 
the technical, managerial and financial capacity to comply with 
national primary drinking water regulations under 42 USC 300g-
1.

4.  Delineating or assessing source water protection areas as 
provided under 42 USC 300j-13.

5.  Protecting wellhead areas from contamination as provided 
in 42 USC 300h-7.

(b)  In any fiscal year, the department may not expend under 
par. (a) more than 15 percent of the funds provided under 42 USC 
300j-12 in that fiscal year.  In any fiscal year, the department may 
not expend under par. (a) 1., 2., 3., 4. or 5. more than 10 percent 
of the funds provided under 42 USC 300j-12 in that fiscal year.

(3) (a)  With the approval of the department of administra-
tion, the department may expend funds from the appropriation 
accounts under s. 20.320 (2) (s) and (x) for any of the following:

1.  Public water system supervision as provided in 42 USC 
300j-2 (a).

2.  Technical assistance concerning source water protection.
3.  Developing and implementing a capacity development 

strategy required under 42 USC 300g-9 (c).
4.  Operator certification required under 42 USC 300g-8.

(b)  In any fiscal year, the department may not expend under 
par. (a) more than 10 percent of the funds provided under 42 USC 
300j-12 in that fiscal year.

(4) With the approval of the department of administration, 
the department may expend funds from the appropriation ac-
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counts under s. 20.320 (2) (s) and (x) to provide technical assis-
tance to public water systems serving 10,000 or fewer persons.  In 
any fiscal year, the department may not expend under this subsec-
tion more than 2 percent of the funds provided under 42 USC 
300j-12 in that fiscal year.

History:  1997 a. 27.

281.625 Drinking water loan guarantee program.  (1) 
In this section:

(a)  XCommunity water systemY means a public water system 
that serves at least 15 service connections used by year-round res-
idents or that regularly serves at least 25 year-round residents.

(b)  XLocal governmental unitY has the meaning given in s. 
281.61 (1) (am), except that the term does not include a joint local 
water authority created under s. 66.0823.

(c)  XNoncommunity water systemY means a public water sys-
tem that is not a community water system.

(d)  XPublic water systemY has the meaning given in s. 281.61 
(1) (c).

(2) The department, in consultation with the department of 
administration, shall promulgate rules for determining whether a 
loan is an eligible loan under s. 234.86 (3) for a loan guarantee 
under s. 234.86.  The rules shall be consistent with 42 USC 300j-
12.

(3) The department shall determine whether a loan to the 
owner of a community water system or the nonprofit owner of a 
noncommunity water system is an eligible loan under s. 234.86 
(3) for the purposes of the loan guarantee program under s. 
234.86.

(4) With the approval of the department of administration, 
the department of natural resources may transfer funds from the 
appropriation accounts under s. 20.320 (2) (s) and (x) to the Wis-
consin drinking water reserve fund under s. 234.933 to guarantee 
loans under s. 234.86.

(5) The department may contract with the Wisconsin Hous-
ing and Economic Development Authority for the administration 
of the program under this section and s. 234.86.

History:  1997 a. 27; 2013 a. 12; 2015 a. 55.

281.63 Financial assistance program; combined 
sewer overflow abatement.  (1) LEGISLATIVE FINDINGS.  
The legislature finds that state financial assistance for the elimi-
nation of combined sewer overflow to the waters of the state is a 
public purpose and a proper function of state government.

(2) DEFINITIONS.  As used in this section:
(a)  XCombined sewerY means a sewer intended to serve as a 

sanitary sewer and a storm sewer or as an industrial sewer and a 
storm sewer.

(b)  XCombined sewer overflowY means a discharge of a com-
bination of storm and sanitary wastewater or storm and industrial 
wastewater directly or indirectly to the waters of the state when 
the volume of wastewater flow exceeds the transport, storage or 
treatment capacity of a combined sewer system.

(c)  XFacilities planY means that plan or study which demon-
strates the need for the proposed sewerage system or sewerage 
system component and which demonstrates through a systematic 
evaluation of alternatives that the selected alternative is the most 
cost-effective means of correcting combined sewer overflows.

(d)  XFederal actY means the federal water pollution control 
act, as amended, 33 USC 1251 to 1376.

(3) ADMINISTRATION.  The department shall administer the 
combined sewer overflow abatement financial assistance pro-
gram.  The department shall promulgate rules necessary for the 
proper execution of this program.

(4) ELIGIBILITY.  (a)  Eligible municipalities.  Only a munici-

pality with a sewerage system which is violating ch. 283 or title 
III of the federal act because of combined sewer overflow is eligi-
ble to receive financial assistance under the combined sewer over-
flow abatement financial assistance program.

(b)  Eligible projects.  Only a project for construction neces-
sary to abate combined sewer overflows identified in department-
approved facilities plans as cost-effective and reasonably neces-
sary for water quality improvements is eligible for financial assis-
tance under the combined sewer overflow abatement financial as-
sistance program, except that the department need not determine 
the cost-effectiveness of projects performed under a contract 
awarded under s. 200.49.

(c)  Facility planning; engineering design.  Only a municipal-
ity which has completed facility planning and engineering design 
requirements for a combined sewer overflow abatement project is 
eligible to receive financial assistance under the combined sewer 
overflow abatement financial assistance program.

(5) APPLICATION.  A municipality which seeks financial as-
sistance under the combined sewer overflow abatement financial 
assistance program shall submit an application to the department.  
The application shall be in the form and include the information 
the department prescribes by rule.  The department shall review 
all applications for financial assistance under this program.  The 
department shall determine those applications which meet the el-
igibility requirements of this section.

(6) PRIORITY.  Each municipality shall notify the department 
of its intent to apply for financial assistance under the combined 
sewer overflow abatement financial assistance program.  For 
those municipalities that notify the department of their intention 
to apply for financial assistance under this program by December 
31, the department shall establish annually a priority list which 
ranks these projects in the same order as they appear on the list 
prepared under s. 281.57 (6) (a).

(7) PAYMENT.  Upon the completion by the municipality of 
all application requirements, the department may enter into an 
agreement with the municipality for a grant of up to 50 percent of 
the eligible construction costs of a combined sewer overflow 
abatement project if the municipality can begin construction 
within 3 months after the department is ready to allocate funds.

(8) ADVANCE COMMITMENTS FOR REIMBURSEMENT OF ENGI-
NEERING DESIGN COSTS.  The department may make an advance 
commitment to a municipality for the reimbursement of engi-
neering design costs from funds appropriated under s. 20.866 (2) 
(to) subject to all of the following requirements:

(a)  The advance commitment shall include a provision mak-
ing the reimbursement of engineering design costs conditional on 
the award of a construction grant.

(b)  The advance commitment may be made only for engineer-
ing design activities commenced after the department makes the 
advance commitment.

(c)  The advance commitment may be made only if the munic-
ipality has completed all facility planning requirements.

(d)  The advance commitment may be made only for engineer-
ing design costs related to a project that is eligible for assistance 
under sub. (4).

(e)  The advance commitment shall be subject to a priority de-
termination system consistent with sub. (6).

History:  1981 c. 20, 317; 1983 a. 27; 1985 a. 29; 1995 a. 227 s. 427; Stats. 1995 
s. 281.63; 1999 a. 150 s. 672.

281.65 Financial assistance; nonpoint source water 
pollution abatement.  (1) The purposes of the nonpoint 
source pollution abatement financial assistance program under 
this section are to:

(a)  Provide the necessary administrative framework and fi-
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nancial assistance for the implementation of measures to meet 
nonpoint source water pollution abatement needs identified in 
areawide water quality management plans.

(b)  Provide coordination with all elements of the state[s water 
quality program in order to ensure that all activities and limited 
resources are optimally allocated in the achievement of this 
state[s water quality goals.

(c)  Provide technical and financial assistance for the applica-
tion of necessary nonpoint source water pollution abatement 
measures.

(d)  Focus limited technical and financial resources in critical 
geographic locations where nonpoint source related water quality 
problems and threats are the most severe and control is most 
feasible.

(e)  Provide for program evaluation, subsequent modifications 
and recommendations.

(2) In this section:
(a)  XBest management practicesY means practices, techniques 

or measures, except for dredging, identified in areawide water 
quality management plans, which are determined to be effective 
means of preventing or reducing pollutants generated from non-
point sources, or from the sediments of inland lakes polluted by 
nonpoint sources, to a level compatible with water quality objec-
tives established under this section and which do not have an ad-
verse impact on fish and wildlife habitat.  The practices, tech-
niques or measures include land acquisition, storm sewer rerout-
ing and the removal of structures necessary to install structural 
urban best management practices, facilities for the handling and 
treatment of milkhouse wastewater, repair of fences built using 
grants under this section and measures to prevent or reduce pollu-
tants generated from mine tailings disposal sites for which the de-
partment has not approved a plan of operation under s. 289.30 or 
s. 295.51.

(am)  XGovernmental unitY means any governmental unit in-
cluding, but not limited to, a county, city, village, town, metropol-
itan sewerage district created under ss. 200.01 to 200.15 or 
200.21 to 200.65, town sanitary district, public inland lake pro-
tection and rehabilitation district, regional planning commission 
or drainage district operating under ch. 89, 1961 stats., or ch. 88.  
XGovernmental unitY does not include the state or any state 
agency.

(b)  XNonpoint sourceY means a land management activity 
which contributes to runoff, seepage or percolation which ad-
versely affects or threatens the quality of waters of this state and 
which is not a point source as defined under s. 283.01 (12).

(be)  XPriority lakeY means any lake or group of lakes that are 
identified under sub. (3) (am).

(bs)  XPriority lake areaY means a priority lake and the area 
surrounding the priority lake designated by the department for 
the implementation of the nonpoint source pollution abatement 
project for the priority lake.

(c)  XPriority watershedY means any watershed that is identi-
fied under sub. (3) (am) or (4) (cm) or (co).

(d)  XStructural urban best management practicesY means de-
tention basins, wet basins, infiltration basins and trenches and 
wetland basins.

(3) The land and water conservation board shall do all of the 
following:

(a)  Review the lists submitted under sub. (4) (c) and (cd) and 
reports submitted under sub. (4) (c) and (cg).

(am)  Identify priority watersheds and priority lakes as pro-
vided in sub. (3m).

(ap)  Review and approve priority lake and priority watershed 

plans prepared under sub. (5m) and modifications to those plans 
prepared under sub. (5s).  The board may exempt minor plan 
modifications from the requirement of board approval.

(at)  Review rules drafted under this section and make recom-
mendations regarding the rules before final approval of the rules 
by the natural resources board.

(b)  Before September 1 of each even-numbered year, submit 
to the governor and the department a report that includes all of 
the following:

1.  Recommendations for the amount to be appropriated for 
the program under this section for the following fiscal biennium.

5.  Any changes that the board determines would improve the 
efficiency or effectiveness of the program under this section.

(bm)  Whenever the board determines necessary, submit to the 
governor and the department recommendations concerning 
changes to the amounts appropriated for the program under this 
section or recommendations concerning any changes that would 
improve the efficiency or effectiveness of the program under this 
section.

(c)  Assist counties and the department to resolve concerns 
about the program under this section.

(d)  Establish priorities for the allocation of funds in the event 
that program needs exceed available funding in any fiscal 
biennium.

(e)  After reviewing a plan submitted under sub. (4) (k), re-
quest the building commission to authorize public debt to be con-
tracted in the amount that the board determines to be necessary 
for the purposes of the program under this section.

(f)  Require the department and the department of agriculture, 
trade and consumer protection to conduct or contract for another 
person to conduct any evaluation or audit of the program under 
this section and of individual priority watershed or priority lake 
projects that the board determines is necessary.

(3m) (a)  1.  No later than July 1, 1998, the board shall iden-
tify priority watersheds based on the list submitted under sub. (4) 
(c) and recommendations by the department and the department 
of agriculture, trade and consumer protection without regard to 
any priority watershed designations made before the board acts 
under this subdivision, except for priority watershed designations 
under sub. (4) (cm) or (co).  The department and the department 
of agriculture, trade and consumer protection shall limit the num-
ber of watersheds that they recommend to the board to the num-
ber that they determine will enable the department to comply 
with sub. (4) (g) 9., assuming that the level of funding for the pro-
gram under this section remains the same as on Octo-
ber 14, 1997.

2.  If a watershed is designated as a priority watershed before 
the board acts under subd. 1. and the board does not identify the 
watershed as a priority watershed under subd. 1., the board shall 
terminate the watershed[s designation as a priority watershed.  
This subdivision does not apply to priority watershed designa-
tions made under sub. (4) (cm) or (co).

(b)  1.  No later than July 1, 1998, the board shall identify pri-
ority lakes based on the list submitted under sub. (4) (cd) and rec-
ommendations by the department and the department of agricul-
ture, trade and consumer protection without regard to any priority 
lake designations made before the board acts under this 
subdivision.

2.  If a lake is designated as a priority lake before the board 
acts under subd. 1. and the board does not identify the lake as a 
priority lake under subd. 1., the board shall terminate the lake[s 
designation as a priority lake.

(c)  If the board terminates a priority watershed or priority 
lake designation under this subsection, the board shall direct the 
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department to eliminate funding for the project in the former pri-
ority watershed or priority lake area.

(d)  1.  If a watershed is designated as a priority watershed be-
fore the board acts under par. (a) 1. and the board identifies the 
watershed as a priority watershed under par. (a) 1., the board shall 
direct the department to continue funding for the project in the 
priority watershed.

2.  If a lake is designated as a priority lake before the board 
acts under par. (b) 1. and the board identifies the lake as a priority 
lake under par. (b) 1., the board shall direct the department to 
continue funding for the project in the priority lake area.

(4) The department shall:
(a)  Administer the nonpoint source water pollution program 

under this section.
(am)  Be responsible for the integration of the nonpoint source 

water pollution abatement program into the state[s overall water 
quality management program.

(ar)  Serve as the designated state agency with the federal envi-
ronmental protection agency on all aspects related to the nonpoint 
source program management requirements of P.L. 100-4, includ-
ing the development and submittal of the nonpoint source assess-
ment report and management program required under P.L. 100-4, 
section 316 and preparation of the annual grant application for 
federal funding from the environmental protection agency to im-
plement that program.

(as)  Consult with the department of agriculture, trade and 
consumer protection in developing any federal grant application 
under par. (ar).  Every application is subject to s. 16.54 and shall 
include the proposed expenditures of federal nonpoint source wa-
ter pollution abatement grant moneys and the allocation of such 
moneys between the department and the department of agricul-
ture, trade and consumer protection.

(b)  Identify through the areawide water quality management 
plans provided for under section 208 of the federal water pollu-
tion control act, P.L. 92-500, as amended, the designated local 
management agencies.

(c)  Prepare a list of the watersheds in this state in order of the 
level of impairment of the waters in each watershed caused by 
nonpoint source pollution, taking into consideration the location 
of impaired water bodies that the department has identified to the 
federal environmental protection agency under 33 USC 1313 (d) 
(1) (A), and submit the list to the board no later than January 1, 
1998.

(cd)  Prepare a list of the lakes in this state in order of the level 
of impairment of the waters in the lakes caused by nonpoint 
source pollution, taking into consideration the location of im-
paired water bodies that the department has identified to the fed-
eral environmental protection agency under 33 USC 1313 (d) (1) 
(A), and submit the list to the board no later than January 1, 1998.

(cg)  Before July 1 of each even-numbered year, submit its rec-
ommendations on the matters under sub. (3) (b) 1. and 5. to the 
land and water conservation board.

(cm)  Identify watershed areas in the Milwaukee River basin 
as priority watershed areas, notwithstanding par. (c), and identify 
the best management practices necessary to meet water quality 
objectives in those watershed areas.  For the purposes of this 
paragraph, the Kinnickinnic River shall be treated as being 
within a watershed area in the Milwaukee River basin.  The de-
partment shall appoint an advisory committee which represents 
appropriate local interests to assist it in the planning and imple-
mentation of projects and best management practices in these wa-
tershed areas.  The advisory committee shall include a member of 
the county board from each county with any area in the Milwau-
kee River basin.

(co)  Identify the Root River watershed as a priority 
watershed.

(d)  Review and approve the detailed program for implementa-
tion prepared by the designated local management agencies iden-
tified under par. (b).

(dm)  Establish water quality objectives for each water basin 
and for each priority watershed and priority lake and identify the 
best management practices to achieve the water quality 
objectives.

(dr)  Appoint a committee for each priority watershed and pri-
ority lake, to advise the department, the department of agricul-
ture, trade and consumer protection and the counties, cities and 
villages concerning all aspects of the nonpoint source pollution 
abatement financial assistance program.  Each committee shall 
include at least 2 farmers as members if the priority watershed or 
priority lake area includes property in agricultural use.  Each 
committee shall include at least 2 representatives of a public in-
land lake protection and rehabilitation district that is within the 
priority watershed or priority lake area or, if one does not exist, of 
riparian property owners.  Each committee for a priority water-
shed or priority lake area with any area in the Milwaukee River 
basin shall include a member of the county board from each 
county with any area in that priority watershed or priority lake 
area.

(e)  Promulgate rules, in consultation with the department of 
agriculture, trade and consumer protection, as are necessary for 
the proper execution and administration of the program under 
this section.  Before promulgating rules under this paragraph, the 
department shall submit the rules to the land and water conserva-
tion board for review under sub. (3) (at).  The rules shall include 
standards and specifications concerning best management prac-
tices which are required for eligibility for cost-sharing grants un-
der this section.  The standards and specifications shall be consis-
tent with the performance standards, prohibitions, conservation 
practices and technical standards under s. 281.16.  The depart-
ment may waive the standards and specifications in exceptional 
cases.  The rules shall specify which best management practices 
are cost-effective best management practices.  Only persons in-
volved in the administration of the program under this section, 
persons who are grant recipients or applicants and persons who 
receive notices of intent to issue orders under s. 281.20 (1) (b) are 
subject to the rules promulgated under this paragraph.  Any rule 
promulgated under this paragraph which relates or pertains to 
agricultural practices relating to animal waste handling and treat-
ment is subject to s. 13.565.

(em)  In identifying best management practices under pars. 
(dm) and (g) 4., identify cost-effective best management prac-
tices, as specified under par. (e), except in situations in which the 
use of a cost-effective best management practice will not contrib-
ute to water quality improvement or will cause a water body to 
continue to be impaired as identified to the federal environmental 
protection agency under 33 USC 1313 (d) (1) (A).

(f)  Administer the distribution of grants and aids to govern-
mental units for local administration and implementation of the 
program under this section.  A grant awarded under this section 
may be used for cost-sharing for management practices and capi-
tal improvements, easements, or other activities determined by 
the department to satisfy the requirements of this section.  A 
grant under this section to a lake district for a priority lake identi-
fied under sub. (3m) (b) 1. may be used for plan preparation, 
technical assistance, educational and training assistance, and or-
dinance development and administration.  A grant may not be 
used for promotional items, except for promotional items that are 
used for informational purposes, such as brochures or videos.

(g)  In cooperation with the department of agriculture, trade 
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and consumer protection and the appropriate governmental unit, 
prepare priority watershed and priority lakes plans to implement 
nonpoint source water pollution abatement projects in priority 
watersheds and priority lake areas.  In preparing the plans, the de-
partment shall:

1.  Conduct the planning process in a cost-effective and 
timely manner and scale the planning process in accordance with 
the scale and nature of the pollution problem addressed in the 
plan.

2.  Promote significant participation from the department of 
agriculture, trade and consumer protection and other state agen-
cies, governmental units and other persons located in any priority 
watershed or in any priority lake area that is the subject of the 
plan.

3.  Prepare a water resource assessment, set water quality 
goals and analyze alternative management practices for the area 
which is the subject of the plan.

4.  In cooperation with the department of agriculture, trade 
and consumer protection, incorporate the appropriate best man-
agement practices into the plan.

5.  Determine whether any county, city, village or town 
within the area which is the subject of the plan, as a condition of 
a grant under this section, should be required to develop a con-
struction site erosion control ordinance under s. 59.693, 60.627, 
61.354 or 62.234 or a manure storage ordinance under s. 92.16 in 
order to meet the water quality goals established in the plan.

6.  Determine the specific plan components to be prepared by 
any appropriate governmental units in the watershed or in the 
area of the project affecting the priority lake, after determining 
the technical, financial and staffing capability of that governmen-
tal unit.

7.  Prepare a project funding list.
8.  Establish an implementation plan for each priority water-

shed and priority lake, including all of the following:
a.  A list of the best management practices identified under 

par. (dm) that are most critically needed to achieve water quality 
objectives in the priority watershed or priority lake.

am.  Designation as critical sites those sites that are signifi-
cant sources of nonpoint source pollution upon which best man-
agement practices must be implemented in order to obtain a rea-
sonable likelihood that the water quality objectives established 
under par. (dm) can be achieved.

b.  A procedure for establishing implementation priorities to 
meet the needs identified in subd. 8. a. with the highest priority 
given to significant sources of nonpoint pollution that substan-
tially inhibit the achievement of water quality objectives.

c.  Consultation with the committee appointed under par. (dr) 
concerning the implementation plan.

d.  A requirement to review the implementation plan periodi-
cally and to modify the implementation plan to reflect the agree-
ments entered into by landowners and operators to implement 
best management practices.

e.  Provisions for public notice and education concerning the 
implementation plan in the period during which grants are avail-
able to governmental units and landowners and operators, in or-
der to achieve the greatest level of voluntary participation.

9.  Complete the planning process in all priority watersheds 
by December 31, 2015.

(h)  Designate a governmental unit to perform the inventory 
required under sub. (4m) (a).

(i)  Cooperate with the department of agriculture, trade and 
consumer protection under s. 92.14 (6).

(k)  Before public debt is contracted for projects under this 
section, prepare a plan for the expenditure of the proceeds of that 

debt and submit the plan to the land and water conservation 
board.

(L)  Before September 1 of each year, in consultation with the 
department of agriculture, trade and consumer protection, submit 
a budget report to the board that includes anticipated expendi-
tures for projects under this section during the next year, criteria 
for ending projects under this section and, if anticipated expendi-
tures exceed anticipated funding, a plan for reducing 
expenditures.

(o)  Annually, in cooperation with the department of agricul-
ture, trade and consumer protection, submit a report on the 
progress of the program under this section to the land and water 
conservation board.

(p)  Jointly with the department of agriculture, trade and con-
sumer protection, prepare the plan required under s. 92.14 (13).  
The department shall review and approve or disapprove the plan 
and shall notify the land and water conservation board of its final 
action on the plan.  The department shall implement any part of 
the plan for which the plan gives it responsibility.

(pm)  Jointly with the department of agriculture, trade and 
consumer protection, develop the forms required and implement 
the process under s. 92.14 (14).

(q)  Include the report submitted under sub. (3) (b), along with 
a request for all resources and any changes necessary to imple-
ment each recommendation in the report, in the information that 
it submits to the department of administration under s. 16.42 for 
the program under this section.

(s)  Provide staff services to the land and water conservation 
board.

(4c) (a)  A governmental unit may request funding under this 
subsection for a project that is in a priority watershed or priority 
lake area or a project that is not in a priority watershed or a prior-
ity lake area by submitting an application to the department.  An 
application shall be submitted before July 15 to be considered for 
initial funding in the following year.

(ae)  The department shall administer this subsection in a 
manner that promotes the accelerated implementation of non-
point source water pollution control that cannot be conducted 
with funding under s. 92.14 in target areas described in par. (am) 
1. that are of the highest priority.

(am)  The department may select a project for funding under 
this subsection only if all of the following apply:

1.  The project will implement nonpoint source pollution con-
trol in an area that is a target area based on any of the following:

a.  The need for compliance with performance standards es-
tablished by the department under s. 281.16 (2) and (3).

b.  The existence of impaired water bodies that the depart-
ment has identified to the federal environmental protection 
agency under 33 USC 1313 (d) (1) (A).

c.  The existence of outstanding or exceptional resource wa-
ters, as designated by the department under s. 281.15.

d.  The existence of threats to public health.
e.  The existence of an animal feeding operation that has re-

ceived a notice of discharge under ch. 283 or a notice of intent to 
issue a notice of discharge.

f.  Other water quality concerns of national or statewide 
importance.

2.  The department, in consultation with the department of 
agriculture, trade and consumer protection, determines that fund-
ing provided under s. 92.14 is insufficient to fund the project.

3.  The project is consistent with priorities identified by the 
department on a watershed or other geographic basis.

4.  The project is consistent with approved land and water re-
source management plans under s. 92.10.
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5.  The application for the project specifies the watershed, 
subwatershed or specific site that will be served by the project.

(b)  The department shall use the system under par. (d) to de-
termine the score of each project for which it receives an applica-
tion under par. (a) and shall inform the land and water conserva-
tion board of the scores no later than September 1 of each year.

(c)  After determining project scores under par. (b), the depart-
ment shall notify the land and water conservation board of the 
projects that the department proposes to select for funding in the 
following year.  The board shall review the proposal and make 
recommendations to the department.  Before November 1 of each 
year, the department shall select projects for funding under this 
subsection in the following year.  To the extent practicable, within 
the requirements of this section, the department shall select 
projects so that projects are distributed evenly around this state.

(d)  The department shall adopt a scoring system for ranking 
nonpoint source water pollution abatement projects for which ap-
plications are submitted under par. (a).  The criteria on which the 
scoring system is based shall include all of the following:

1.  The extent to which the application proposes to use the 
cost-effective and appropriate best management practices to 
achieve water quality goals.

2.  The existence in the project area of an impaired water 
body that the department has identified to the federal environ-
mental protection agency under 33 USC 1313 (d) (1) (A).

3.  The extent to which the project will result in the attain-
ment of established water quality objectives.

4.  The local interest in and commitment to the project.
5.  The inclusion of a strategy to evaluate the progress toward 

reaching project goals, including the monitoring of water quality 
improvements resulting from project activities.

6.  The extent to which the application proposes to use avail-
able federal funding.

7.  The extent to which the project is necessary to enable the 
city of Racine to control storm water discharges as required under 
33 USC 1342 (p).

(f)  A project funded under this subsection may be conducted 
over a period of one to 3 years, except that the department may 
approve an extension for one year.

Cross-reference:  See also ch. NR 153, Wis. adm. code.
(4e) (a)  A governmental unit may request funding under this 

subsection for a project to implement best management practices 
for animal waste management at an animal feeding operation for 
which the department has issued a notice of discharge under ch. 
283 or a notice of intent to issue a notice of discharge.

(b)  The department may grant a request under par. (a) if it de-
termines that providing funding under this subsection is neces-
sary to protect the waters of the state.

(bm)  The department may provide a cost-sharing grant under 
this subsection directly to a landowner, or to an operator of an an-
imal feeding operation, for a project to implement best manage-
ment practices for animal waste management at an animal feeding 
operation for which the department has issued a notice of dis-
charge under ch. 283 or a notice of intent to issue a notice of dis-
charge if the department determines that providing funding under 
this subsection is necessary to protect the waters of the state.

(c)  Subsection (8) (d) does not apply to a grant under this 
subsection.

(4g) The department may contract with any person from the 
appropriation account under s. 20.370 (9) (at) for services to ad-
minister or implement this section, including information and ed-
ucation and training services.

(4m) (a)  Any governmental unit or regional planning com-
mission designated by the department under sub. (4) (h) shall pre-

pare an inventory of nonpoint source water pollution in the water-
shed which is the subject of the plan under sub. (4) (g) and submit 
the inventory to the department for incorporation into the plan.

(b)  Every plan prepared for an area under sub. (4) (g) shall in-
clude all of the following:

1.  The inventory for that area prepared under par. (a).
2.  A water resource assessment of that area.
3.  The identification of critical surface water and groundwa-

ter protection management areas within that area and the agricul-
tural and nonagricultural best management practices to be ap-
plied to that area.

4.  A plan implementation schedule developed in cooperation 
with the appropriate governmental unit or designated local man-
agement agency identified under sub. (4) (b).

5.  A grant disbursement and project management schedule.
6.  An integrated resource management strategy to protect or 

enhance fish and wildlife habitat, aesthetics and other natural 
resources.

7.  A comprehensive management strategy to manage agricul-
tural and nonagricultural nonpoint source water pollution affect-
ing surface water or groundwater, including animal waste, fertil-
izer, pesticides, storm water, construction site erosion and other 
nonpoint sources of water pollution.

(c)  The department shall submit a copy of any plan it com-
pletes under this subsection to any county located in or contain-
ing any watershed which is a subject of the plan and to the depart-
ment of agriculture, trade and consumer protection.  The depart-
ment of agriculture, trade and consumer protection shall review 
the plan and notify the department of natural resources of its 
comments on the plan.  A county receiving a plan under this sub-
section shall review the plan, approve or disapprove the plan and 
notify the department of natural resources of its action on the 
plan.

(d)  After the department considers the comments of the de-
partment of agriculture, trade and consumer protection on a plan 
under par. (c) and receives approval of the plan by every county to 
which it was sent and by the land and water conservation board, 
the department shall designate the plan to be an element of the 
appropriate areawide water quality management plan under P.L. 
92-500, section 208.

(5) The department of agriculture, trade and consumer pro-
tection shall:

(b)  Prepare sections of the priority watershed or priority lake 
plan relating to farm-specific implementation schedules, require-
ments under s. 281.16 (3), animal waste management and selec-
tion of agriculturally related best management practices and sub-
mit those sections to the department for inclusion under sub. (4m) 
(b).  The best management practices shall be cost-effective best 
management practices, as specified under sub. (4) (e), except in 
situations in which the use of a cost-effective best management 
practice will not contribute to water quality improvement or will 
cause a water body to continue to be impaired as identified to the 
federal environmental protection agency under 33 USC 1313 (d) 
(1) (A).

(d)  Develop a grant disbursement and project management 
schedule for agriculturally related best management practices to 
be included in a plan established under sub. (4) (g) and identify 
recommendations for implementing activities or projects under 
ss. 92.10 and 281.16 (3).

(e)  Identify areas within a priority watershed or priority lake 
area that are subject to activities required under s. 281.16 (3).

(f)  Provide implementation assistance as identified and ap-
proved in the priority watershed or priority lake plan under sub. 
(4) (g).
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(5m) Upon completion of plans by the department under sub. 
(4) (g), the governmental unit or regional planning commission 
under sub. (4m) and the department of agriculture, trade and con-
sumer protection under sub. (5), and upon receiving the approval 
of the land and water conservation board, the department shall 
prepare and approve the final plan for a priority watershed or pri-
ority lake.

(5q) (a)  Notwithstanding sub. (5s), neither the department 
nor the land and water conservation board may extend funding 
under this section for a priority watershed or priority lake project 
beyond the funding termination date that was in effect for the pri-
ority watershed or priority lake project on January 1, 2001, ex-
cept as provided in par. (b).

(b)  The department may authorize funding to be provided to a 
landowner under a priority watershed or priority lake project for 
up to one year after the funding termination date under par. (a) for 
that project if the department determines that a delay in imple-
mentation of best management practices by the landowner was 
caused by conditions beyond the control of the landowner.

(5s) The department may make modifications, including des-
ignating additional sites as critical sites, in a priority watershed or 
priority lake plan with the approval of every county to which the 
department sent the original plan under sub. (4m) (c) and of the 
land and water conservation board.  If the owner or operator of a 
site prevails in a final review under sub. (7) or the site is not des-
ignated as a critical site in the original plan under sub. (5m) and 
the pollution is from an agricultural source and is not caused by 
animal waste, the department may not make a modification desig-
nating the site as a critical site unless the designation is based on 
a substantial increase in pollution from the site, on information 
about pollution from the site that was not available when the plan 
was prepared or on a substantial change to the criteria for desig-
nating a site as a critical site.  This subsection applies to a priority 
watershed or priority lake plan completed before, on or after Au-
gust 12, 1993.

(5w) After the land and water conservation board approves a 
priority watershed or priority lake plan or a modification to such 
a plan that designates a site to be a critical site, the department 
shall notify the owner or operator of that site of the designation 
and of the provisions in sub. (7) and either s. 281.20 or, if the pol-
lution is caused primarily by animal waste, ss. NR 243.21 to 
243.26, Wis. adm. code.

(5y) If the owner or operator of a critical site installs and 
maintains best management practices as provided under the prior-
ity watershed or priority lake plan, the site is no longer a critical 
site.  The owner or operator may discontinue maintenance of a 
best management practice for a period during which the owner or 
operator changes the use of the site if the best management prac-
tice is not needed for the changed use.

(6) The appropriate governmental unit is responsible for local 
administration and implementation of priority watershed and pri-
ority lakes projects and shall:

(a)  Be responsible for coordination and implementation of ac-
tivities necessary to achieve water quality objectives including the 
development of a detailed program for implementation.

(b)  Utilize, whenever possible, existing staff or contract with 
existing governmental agencies to utilize that agency[s existing 
staff to provide various field, administrative, planning and other 
services.

(d)  Participate in the plan preparation under contract with the 
department.  The department shall determine the specific plan 
components which will be prepared depending upon the techni-
cal, financial and staffing capability of the appropriate govern-
mental unit.

(7) (a)  1.  The owner or operator of a site designated as a crit-

ical site in a priority watershed or priority lake plan under sub. 
(5m) or in a modification to such a plan under sub. (5s) may re-
quest a review of that designation by filing a written request 
within 60 days after receiving notice under sub. (5w) with the 
land conservation committee of the county in which the site is lo-
cated or, if the site is located in more than one county, with the 
land conservation committee of the county in which the largest 
portion of the site is located.

2.  A county land conservation committee receiving a request 
under subd. 1. shall provide the owner or operator with a hearing 
and shall provide reasonable notice of the hearing to the owner or 
operator, the department and the department of agriculture, trade 
and consumer protection.  The county land conservation commit-
tee shall conduct the hearing under this subdivision as an infor-
mal hearing.  Section 68.11 (2) does not apply to the hearing.  The 
land conservation committee shall hold the hearing in a place 
convenient to the owner or operator.  Within 60 days after the 
hearing, the department shall, and the department of agriculture, 
trade and consumer protection may, submit a report and recom-
mendation to the land conservation committee concerning the is-
sues at the hearing.  The land conservation committee may affirm 
or reverse the designation of the site as a critical site.

(b)  The owner or operator of a site designated as a critical site 
in a priority watershed or priority lake plan under sub. (5m) or in 
a modification to such a plan under sub. (5s) or the department of 
natural resources may obtain a review of the decision of a county 
land conservation committee under par. (a) 2. by filing a written 
request with the land and water conservation board within 60 
days after receiving the decision of the county land conservation 
committee.

(c)  The owner or operator of a site designated as a critical site 
in a priority watershed or priority lake plan under sub. (5m) or in 
a modification to such a plan under sub. (5s) may request a con-
tested case hearing under ch. 227 to review the decision of the 
land and water conservation board under par. (b) by filing a writ-
ten request with the department within 60 days after receiving an 
adverse decision of the land and water conservation board.

(7m) The state share of a grant for local administration under 
this section may not exceed 70 percent of the cost of the activities 
for which the grant is provided if the department first provides a 
grant to fund those activities after June 30, 1998.

(8) Eligibility for cost-sharing grants under this section shall 
be determined based on the following:

(a)  Governmental units and individual landowners or opera-
tors are eligible for cost-sharing grants.

(b)  Grants may be provided to applicants in priority water-
shed areas for projects in conformance with approved areawide 
water quality management plans.

(c)  Grants may be provided to applicants in nonpriority water-
sheds for projects which are in conformance with areawide water 
quality management plans and which conform to the purposes 
specified under sub. (1).

(cm)  Grants may be provided to applicants for projects affect-
ing priority lakes if the projects are in conformance with areaw-
ide water quality management plans and the purposes specified 
under sub. (1).

(d)  Each cost-sharing grant shall be approved by the desig-
nated management agency.

(e)  Grants may only be used for implementing best manage-
ment practices.  Grants for implementing best management prac-
tices may only be used for implementing cost-effective best man-
agement practices specified under sub. (4) (e) unless an applicant 
demonstrates that the use of a cost-effective best management 
practice will not contribute to water quality improvement or will 
cause a water body to continue to be impaired as identified to the 
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federal environmental protection agency under 33 USC 1313 (d) 
(1) (A).

(f)  A cost-sharing grant shall equal the percentage of the cost 
of implementing the best management practice that is determined 
by the department in providing a cost-sharing grant under sub. 
(4e) (a) or by the governmental unit submitting the application 
under sub. (4c) (a) or (4e) (a) and is approved by the board, except 
that a cost-sharing grant may not exceed 70 percent of the cost of 
implementing the best management practice unless par. (gm) 
applies.

(gm)  The department in providing a cost-sharing grant under 
sub. (4e) (a) or a governmental unit submitting the application 
under sub. (4c) (a) or (4e) (a) may exceed the limit under par. (f) 
in case of economic hardship, as defined by the department by 
rule.  In providing a grant for a project to achieve compliance with 
a performance standard or prohibition established under s. 
281.16 (3) (a), the department shall provide cost-sharing of 70 
percent of the cost of compliance or 70 percent to 90 percent of 
the cost of compliance in case of economic hardship.

(L)  A grant may not be made to an individual whose name ap-
pears on the statewide support lien docket under s. 49.854 (2) (b), 
unless the individual provides to the department a payment 
agreement that has been approved by the county child support 
agency under s. 59.53 (5) and that is consistent with rules pro-
mulgated under s. 49.858 (2) (a).

(m)  The department may recognize the value of a conserva-
tion easement created under s. 700.40 (2) and donated to the de-
partment, or to any person approved by the department, as consti-
tuting all or a portion of the landowner[s or operator[s share of a 
cost-sharing grant as determined under par. (f).

(n)  The department shall identify by rule the types of cost-
shared practices and the minimum grant amounts for cost-sharing 
grants that require any subsequent owner of the property to main-
tain the cost-shared practice for the life of the cost-shared prac-
tice, as determined by the department.

(o)  The department shall provide grants for animal waste stor-
age facilities in amounts not to exceed an amount specified by the 
department by rule.

(p)  The department may provide a cost-sharing grant to re-
place a structure or facility at a new location, rather than to repair 
or reconstruct the structure or facility, if the relocation reduces 
water pollution and replacement is cost-effective compared to re-
pairing or reconstructing the structure or facility.

(8b) Beginning in 1999, if the department establishes an an-
ticipated cost-share reimbursement amount for a year for a county 
that receives funding under this section and the county enters into 
cost-share agreements with landowners or operators that result in 
reimbursable amounts for the year that exceed the amount estab-
lished by the department, the county shall provide reimburse-
ment to the landowners or operators in the amount by which the 
reimbursable amounts exceed the amount established by the 
department.

(8e) The department may not require a person who received a 
cost-sharing grant to repay the cost-sharing grant on the basis of a 
violation of this section, rules promulgated under this section or 
the grant agreement, if, at the time of the violation, the person 
who received the grant no longer owns or operates the land for 
which the department provided the grant.  This subsection ap-
plies without regard to whether the person received the grant be-
fore, on or after May 16, 1992.

(8m) If the department determines under sub. (4) (g) 5. that a 
county, city, village or town should be required to develop a con-
struction site erosion control ordinance under s. 59.693, 60.627, 
61.354 or 62.234 or a manure storage ordinance under s. 92.16, 

that county, city, village or town shall make a commitment to de-
velop and adopt the ordinance as a condition of receiving a grant 
under this section.

(9) The department may distribute grants and aids to state 
agencies, including itself, for administration and implementation 
of the nonpoint source water pollution abatement program on 
land under state ownership or control for projects affecting prior-
ity lakes or in priority watershed areas.  The department may dis-
tribute grants and aids to itself for the purchase of easements in 
priority watershed areas.

(11) Notwithstanding subs. (3) (am) and (3m), the South 
Fork of the Hay River is a priority watershed for the period end-
ing on June 30, 2005.  Notwithstanding subs. (2) (a), (4) (dm), 
(e), (em) and (g) 4., (4m) (b) 3. and (8) (b) and (e), the depart-
ment, in consultation with the local units of government involved 
with the priority watershed project, shall establish guidelines for 
the types of nonpoint source water pollution abatement practices 
to be eligible for cost-sharing grants in the watershed.  Notwith-
standing sub. (8) (f), the amount of a cost-sharing grant in the wa-
tershed may be based on the amount of pollution reduction 
achieved rather than on the cost of the practices installed, using 
guidelines developed by the department, in consultation with the 
local units of government involved with the priority watershed 
project.  In providing funding under s. 92.14 (3), the department 
of agriculture, trade and consumer protection shall determine the 
amount of matching funds required for staff for the priority wa-
tershed project as though the funding termination date of June 30, 
2005, had been in effect on October 6, 1998.  The department and 
the local governmental staff involved with the priority watershed 
project shall evaluate the cost effectiveness of the project and the 
reduction in nonpoint source water pollution associated with the 
project.

(12) Notwithstanding sub. (8), during fiscal year 2002-03, the 
department shall make a payment under this section to a 
landowner who received a notice of discharge under ch. 283, who 
entered into a cost-share agreement with the department of agri-
culture, trade and consumer protection for a grant under s. 92.14 
(4) (c), 1997 stats., and who complied with the cost-share agree-
ment but who did not receive the grant under s. 92.14 (4) (c), 
1997 stats.  The department shall make a payment under this sub-
section in the amount to which the landowner would have been 
entitled under the cost-share agreement with the department of 
agriculture, trade and consumer protection.  The department may 
not require a landowner to file an application to receive payment 
under this subsection.

History:  1977 c. 418; 1979 c. 34, 221; 1979 c. 355 s. 241; 1981 c. 20; 1981 c. 
346 s. 38; 1983 a. 27; 1983 a. 189 s. 329 (16); 1983 a. 416; 1985 a. 29; 1987 a. 27; 
1989 a. 31, 336, 366; 1991 a. 39, 309; 1993 a. 16, 166, 213, 246, 491; 1995 a. 27, 
201, 225; 1995 a. 227 s. 428; Stats. 1995 s. 281.65; 1995 a. 404 s. 204; 1997 a. 27, 
209, 237; 1999 a. 9; 1999 a. 150 s. 672; 2001 a. 16, 109; 2003 a. 33; 2007 a. 20; 
2009 a. 28; 2013 a. 1; 2017 a. 59.

Cross-reference:  See also chs. NR 120 and 151, Wis. adm. code.

281.66 Urban nonpoint source water pollution abate-
ment and storm water management program.  (1) DEFI-
NITIONS.  In this section:

(a)  XGovernmental unitY has the meaning given in s. 281.65 
(2) (am).

(b)  XNonpoint sourceY has the meaning given in s. 281.65 (2) 
(b).

(c)  XPopulationY means population shown by the last federal 
census or by any subsequent population estimate under s. 16.96.

(d)  XStructural urban best management practicesY has the 
meaning given in s. 281.65 (2) (d).

(e)  XUrban areaY means any of the following:
1.  An area with a population of 1,000 or more per square 

mile.
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2.  An area in which the land is used for industrial or commer-
cial land uses.

3.  An area that is surrounded by an area described in subd. 1. 
or 2.

(2) ADMINISTRATION.  The department shall administer the 
program under this section in a manner that promotes all of the 
following:

(a)  Management of urban storm water and runoff from exist-
ing and developing urban areas to achieve water quality stan-
dards, to minimize flooding and to protect groundwater.

(b)  Coordination of urban nonpoint source management activ-
ities and the municipal storm sewer discharge permit program un-
der s. 283.33.

(c)  Implementation of nonpoint source performance stan-
dards under s. 281.16 (2).

(3) ELIGIBILITY.  (a)  The department may provide a cost-
sharing grant for a project under this section only if all of the fol-
lowing apply:

1.  The project is in an urban area.
2.  The governmental unit with jurisdiction over the project 

area ensures adequate implementation of construction site pollu-
tion control, and of storm water management after development, 
for development and redevelopment of sites of one or more acres.

3.  The project is consistent with nonpoint source perfor-
mance standards under s. 281.16 (2).

4.  The project is consistent with priorities identified by the 
department on a watershed or other geographic basis.

5.  The application for the project specifies the watershed, 
subwatershed or specific site that will be served by the project.

(b)  The department may provide financial assistance under 
this section for a project in a governmental unit either to that gov-
ernmental unit or to another governmental unit that is required to 
control storm water discharges under s. 283.33.

(4) FINANCIAL ASSISTANCE.  (a)  The department may pro-
vide local assistance grants and cost-sharing grants under this 
section.  A local assistance grant or cost-sharing grant may not 
exceed 50 percent of eligible costs.

(b)  The department may award a local assistance grant for any 
of the following:

1.  Storm water management for urban areas and for areas that 
are expected to become urban areas within 20 years.

2.  Informational and educational activities related to non-
point source water pollution control, construction site erosion 
control or storm water management.

3.  Development, administration and enforcement of a con-
struction site erosion control or storm water management 
ordinance.

4.  Training of staff concerning nonpoint source water pollu-
tion control, construction site erosion control or storm water 
management.

5.  Other activities identified by the department by rule.
(c)  The department may award a cost-sharing grant for any of 

the following types of projects:
1.  Structural urban best management practices, including 

necessary land acquisition, storm sewer rerouting and removal of 
structures, and associated flood management, except that the de-
partment may not award a grant for structural urban best manage-
ment practices associated with new construction or new 
development.

2.  Stream bank or shoreland stabilization necessary to con-
trol pollution.

3.  Other nonpoint source water pollution abatement or storm 
water management practices identified by the department by rule.

(5) SCORING SYSTEM.  The department shall use a scoring 
system for ranking nonpoint source water pollution abatement 
and storm water management projects for which applications are 
submitted under this section.  The criteria on which the scoring 
system is based shall include all of the following:

(a)  The extent to which the application proposes to use the 
cost-effective and appropriate practices to achieve water quality 
goals.

(b)  The existence in the project area of an impaired water 
body that the department has identified to the federal environ-
mental protection agency under 33 USC 1313 (d) (1) (A).

(c)  The extent to which the project will result in the attain-
ment of established water quality objectives.

(d)  The local interest in and commitment to the project.
(e)  The inclusion of a strategy to evaluate the progress toward 

reaching project goals, including the monitoring of water quality 
improvements resulting from project activities.

(f)  The extent to which the application proposes to use avail-
able federal funding.

(g)  The extent to which the project is necessary to enable the 
city of Racine to control storm water discharges as required under 
33 USC 1342 (p).

(6) GRANTS FOR CAMPUSES.  Notwithstanding subs. (3) and 
(4), the department may distribute a grant to the board of regents 
of the University of Wisconsin System for practices, techniques 
or measures to control storm water discharges on a University of 
Wisconsin System campus that is located in a municipality that is 
required to obtain a permit under s. 283.33 and that is located in 
a priority watershed, as defined in s. 281.65 (2) (c), a priority lake 
area, as defined in s. 281.65 (2) (bs), or an area that is identified 
as an area of concern by the International Joint Commission, as 
defined in s. 281.35 (1) (h), under the Great Lakes Water Quality 
Agreement.

History:  1999 a. 9 ss. 2525f, 2525g; 2015 a. 55.

281.665 Municipal flood control and riparian restora-
tion program.  (1) DEFINITIONS.  In this section:

(a)  XConservation easementY has the meaning given in s. 
700.40 (1) (a).

(b)  XLocal governmental unitY means a city, village, town or 
metropolitan sewerage district.

(2) ADMINISTRATION.  The department shall administer the 
program under this section to provide financial assistance to local 
governmental units for facilities and structures for the collection 
and transmission of storm water and groundwater, including the 
purchase of perpetual flowage and conservation easement rights 
on land within floodways, and for the floodproofing of public and 
private structures that remain in the 100-year floodplain.

(3) ELIGIBLE APPLICANTS.  (a)  The department may provide 
a cost-sharing grant for a project that affects 2 or more local gov-
ernmental units to one of the following:

1.  One of the affected local governmental units upon applica-
tion by all of the affected local governmental units.

2.  A local governmental unit that has jurisdiction over the 
provision of storm water collection facilities for all of the affected 
local governmental units.

(c)  The department may provide a cost-sharing grant for a 
project that affects one local governmental unit to that local gov-
ernmental unit.

(4) FINANCIAL ASSISTANCE.  (a)  The department may pro-
vide local assistance grants and cost-sharing grants under this 
section.  A local assistance grant may not exceed 50 percent of el-
igible costs, including planning and design costs.  A cost-sharing 
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grant may not exceed 50 percent of eligible costs for construction 
and real estate acquisition.

(b)  In any fiscal year, the department may not provide to any 
applicant more than 20 percent of the funding available under this 
section in the fiscal year.

(c)  1.  Notwithstanding pars. (a) and (b) and subject to subd. 
2., the department shall provide a cost-sharing grant under this 
section for a project described under sub. (5) (d) in an amount 
sufficient to accomplish the flood-control goals of the project as 
proposed in the application, but not to exceed $14,600,000.

2.  The department may not provide a cost-sharing grant un-
der subd. 1. unless the department first notifies the cochairper-
sons of the joint committee on finance, in writing, that it intends 
to award the grant.  The notice shall contain a description of the 
purposes proposed for expenditure of the moneys received as a 
part of the grant.  If the cochairpersons of the committee do not 
notify the department that the committee has scheduled a meet-
ing for the purpose of reviewing the proposed grant within 14 
working days after the date of the department[s notification, the 
moneys may be awarded as proposed by the department.  If, 
within 14 working days after the date of the department[s notifi-
cation, the cochairpersons of the committee notify the depart-
ment that the committee has scheduled a meeting for the purpose 
of reviewing the proposed grant, no moneys may be awarded 
without the approval of the committee.

(5) ELIGIBILITY AND SCORING CRITERIA.  (a)  The department 
shall promulgate rules specifying eligibility criteria for projects 
under this section and for determining which eligible projects will 
receive financial assistance under this section.

(b)  The department may not provide a cost-sharing grant for a 
project under this section if any of the following applies:

1.  The project would transfer flooding downstream.
2.  The project provides for the channelization of a stream or 

for lining a natural stream bed with concrete.
3.  The project would accelerate upstream runoff.

(c)  The department shall include all of the following in the 
criteria for determining which eligible projects will receive cost-
sharing grants under this section:

1.  The extent to which a project minimizes harm to existing 
beneficial functions of water bodies and wetlands.

2.  The extent to which a project maintains aquatic and ripar-
ian environments.

3.  The extent to which a project uses storm water retention 
and detention structures and natural storage.

4.  The extent to which a project provides opportunity for 
public access to water bodies and to the floodway.

(d)  Notwithstanding pars. (a) to (c), during the 2017-19, 
2019-21, and 2023-25 fiscal bienniums, the department shall 
consider an applicant to be eligible for a cost-sharing grant for a 
project under this section if the project is funded, executed, de-
signed, authorized, approved, or supervised in whole or in part by 
the U.S. army corps of engineers under 33 USC 701s.

History:  1999 a. 9; 2015 a. 55; 2017 a. 59, 369; 2023 a. 19.
Cross-reference:  See also ch. NR 199, Wis. adm. code.

281.67 Watershed projects.  The department shall assist 
and advise the department of agriculture, trade and consumer 
protection regarding watershed projects under 16 USC 1001 to 
1008.

History:  1981 c. 346; 1995 a. 227 s. 429; Stats. 1995 s. 281.67.

281.68 Lake management planning grants and lake 
monitoring and protection contracts.  (1) DEFINITIONS.  
In this section:

(ag)  XLakeY includes a flowage.

(ar)  XProducer-led groupY means any group that meets the cri-
teria under s. 93.59 (2).

(b)  XQualified lake associationY means an association that 
meets the qualifications under sub. (3m) (a).

(c)  XQualified school districtY is a school district that meets 
the qualifications under sub. (3m) (c).

(1m) PURPOSES OF GRANTS AND CONTRACTS.  The depart-
ment shall develop and administer a financial assistance program 
to provide lake management planning grants and to award con-
tracts under sub. (1t) for projects to provide information and edu-
cation on the use of lakes and natural lake ecosystems and on the 
quality of water in lakes and the quality of natural lake 
ecosystems.

(1r) USES OF GRANTS.  Lake management planning grants 
shall be used to improve water quality assessment and planning 
and to aid in the selection of activities to do any of the following:

(a)  Prevent pollution from entering into lakes or into natural 
lake ecosystems.

(b)  Protect or improve the quality of water in lakes or the qual-
ity of natural lake ecosystems.

(1t) LAKE MONITORING AND PROTECTION CONTRACTS.  The 
department may award contracts to groups or persons for the cre-
ation and support of a statewide lake monitoring network.  The 
contracts may include payments for the costs of all of the 
following:

(a)  Training, equipment, and supplies necessary for water 
quality sample collection, lake surveys, and watercraft 
inspection.

(b)  Handling, shipping, and laboratory analysis of water 
samples.

(c)  Developing, maintaining, and managing a statewide data-
base system for entering, tracking, evaluating, and reporting water 
quality and lake survey results.

(d)  Producing and distributing water quality and lake survey 
results and reports.

(2) AMOUNT OF GRANTS AND CONTRACTS.  (a)  The depart-
ment may provide a grant of 67 percent of the cost of a lake man-
agement planning project up to a total of $25,000 per grant.  In 
each fiscal year, the total amount of moneys awarded as grants for 
lake management planning projects may not exceed $50,000 for 
any one lake.

(b)  The total amount of lake monitoring and protection con-
tracts for each fiscal year may not exceed 25 percent of the total 
amount appropriated under s. 20.370 (6) (ar), (as), and (av).

(3) RULES FOR GRANTS AND CONTRACTS.  (a)  The depart-
ment shall promulgate rules for the administration of the lake 
management planning grant program which shall include all of 
the following:

1.  Eligible recipients to consist of nonprofit conservation or-
ganizations, as defined in s. 23.0955 (1), producer-led groups 
conducting producer-led group projects, counties, cities, towns, 
villages, qualified lake associations, town sanitary districts, qual-
ified school districts, public inland lake protection and rehabilita-
tion districts, and other local governmental units, as defined in s. 
66.0131 (1) (a), that are established for the purpose of lake man-
agement.  If a producer-led group is not a legal entity, the eligible 
recipient shall be a legal entity on behalf of the producer-led 
group.

2.  Eligible activities, which shall include all of the following 
for lakes and natural lake ecosystems:

a.  Data collection.
b.  Assessments of water quality and of fish and aquatic life 

and their habitat.
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c.  Assessments of the uses of a lake and the uses of the land 
surrounding the lake.

d.  Nonpoint source pollution evaluation.
e.  Informational or educational programs and materials.
f.  Providing programs and materials that promote the moni-

toring of private on-site wastewater treatment systems, the reduc-
tion in the use of environmentally harmful chemicals, water 
safety, and the protection of natural lake ecosystems.

(bg)  The department shall promulgate rules for the adminis-
tration of the lake monitoring and protection contracts program, 
which shall specify the eligible activities and qualifications for 
participation in the statewide lake monitoring and protection net-
work.  Eligible activities shall include providing technical assis-
tance to public or private entities that apply for, or have received, 
a grant under s. 23.22 (2) (c).  Qualified participants shall include 
counties and public or private entities that manage aquatic inva-
sive species under a management plan approved by the 
department.

(3m) QUALIFIED ENTITIES.  (a)  To be a qualified lake associ-
ation, an association shall do all of the following:

1.  Demonstrate that it is incorporated under ch. 181.
2.  Specify in its articles of incorporation or bylaws that a 

substantial purpose of its being incorporated is to support the 
protection or improvement of one or more inland lakes for the 
benefit of the general public.

3.  Demonstrate that the substantial purpose of its past ac-
tions was to support the protection or improvement of one or 
more inland lakes for the benefit of the general public.

4.  Allow to be a member any individual who for at least one 
month each year resides on or within one mile of an inland lake 
for which the association was incorporated.

5.  Allow to be a member any individual who owns real estate 
on or within one mile of an inland lake for which the association 
was incorporated.

6.  Not have articles of incorporation or bylaws which limit or 
deny the right of any member or any class of members to vote as 
permitted under s. 181.0721 (1).

7.  Demonstrate that it has been in existence for at least one 
year.

8.  Demonstrate that it has at least 25 members.
9.  Require payment of an annual membership fee as set by 

the department by rule under par. (b).
(b)  For purposes of par. (a) 9., the department shall set by rule 

the maximum amount and the minimum amount that may be 
charged as an annual membership fee.

(c)  To be a qualified school district, the board of the school 
district shall adopt a resolution to conduct a lake management 
planning project that will do all of the following:

1.  Provide information or education on the use of lakes or 
natural lake ecosystems, on the quality of water in lakes, or on the 
quality of natural lake ecosystems.

2.  Allow another eligible recipient of grants under this sec-
tion to cooperate with the school district in the project.

(4) ELIGIBILITY FOR LAKE MANAGEMENT PLANNING GRANTS.  
At the completion of a lake management planning project, upon 
request of the recipient of a grant under this section, the depart-
ment may approve recommendations made as a result of the 
project as eligible activities for a lake management grant under s. 
281.69.

History:  1989 a. 31; 1989 a. 160 ss. 1, 3, 4; 1989 a. 359; 1991 a. 39, 269; 1995 
a. 27; 1995 a. 227 s. 430; Stats. 1995 s. 281.68; 1997 a. 79; 1999 a. 9; 1999 a. 150 s. 
672; 1999 a. 185; 2001 a. 16; 2003 a. 275; 2009 a. 28; 2011 a. 32, 146; 2015 a. 250; 
2023 a. 5.

Cross-reference:  See also ch. NR 193, Wis. adm. code.

281.69 Lake management and classification grants 
and contracts.  (1b) DEFINITIONS.  In this section:

(ae)  XFloating treatment wetlandY means an artificial, buoy-
ant platform for keeping plants afloat that mimics the function of 
natural wetlands and allows plants to grow in water that is typi-
cally too deep for them and that is placed below the ordinary 
high-water mark in a navigable water.

(ag)  XLakeY includes a flowage.
(bn)  XNonprofit conservation organizationY has the meaning 

given in s. 23.0955 (1).
(br)  XProducer-led groupY means any group that meets the 

criteria under s. 93.59 (2).
(c)  XQualified lake associationY is an association that meets 

the qualifications under s. 281.68 (3m) (a).
(d)  XWetlandY has the meaning given in s. 23.32 (1).
(1m) TYPES OF PROJECTS.  The department shall develop and 

administer a financial assistance program to provide grants for 
the following 2 types of projects:

(a)  Lake management projects that will improve or protect the 
quality of water in lakes or the quality of natural lake ecosystems.

(b)  Lake classification projects that will classify lakes by use 
and implement protection activities for the lakes based on their 
classification.

(1r) CONTRACTS.  The department may award contracts for 
lake classification technical assistance projects to be conducted 
by nonprofit corporations that will provide educational and tech-
nical assistance.

(2) AMOUNTS OF GRANTS AND CONTRACTS.  (a)  A grant for a 
lake management project may be made for up to 75 percent of the 
cost of the project but may not provide more than $200,000 per 
grant.

(b)  A grant for a lake classification project may be made for 
up to 75 percent of the cost of the project but may not exceed 
$50,000 per grant.

(c)  A contract for a lake classification technical assistance 
project may not exceed $200,000.

(3) RULES FOR LAKE MANAGEMENT PROJECT GRANTS.  The 
department shall promulgate rules to administer and to determine 
eligibility for grants for lake management projects.  The rules 
shall include all of the following:

(a)  A designation of eligible recipients, which shall include 
nonprofit conservation organizations, producer-led groups con-
ducting producer-led group projects, counties, cities, towns, vil-
lages, qualified lake associations, town sanitary districts, public 
inland lake protection and rehabilitation districts, and other local 
governmental units, as defined in s. 66.0131 (1) (a), that are es-
tablished for the purpose of lake management.  If a producer-led 
group is not a legal entity, the eligible recipient shall be a legal 
entity on behalf of the producer-led group.

(b)  A designation of eligible activities, which shall include all 
of the following:

1.  The purchase of land or of a conservation easement, as de-
fined in s. 700.40 (1) (a), if the eligible recipient enters into a con-
tract under s. 281.71 and if the purchase will substantially con-
tribute to the protection or improvement of a lake[s water quality 
or its natural ecosystem.

2.  The restoration of a wetland if the restoration will protect 
or improve a lake[s water quality or its natural ecosystem.

2m.  The restoration of habitat in a littoral area of a lake or 
along its shoreline if the restoration will protect or improve the 
lake[s water quality or its natural ecosystem.

3.  The development of local regulations or ordinances that 
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will protect or improve a lake[s water quality or its natural 
ecosystem.

4.  An activity that is approved by the department and that is 
needed to implement a recommendation made as a result of a 
plan to improve or protect the quality of water in a lake or the nat-
ural ecosystem of a lake.

5.  A wetland enhancement or restoration project under sub. 
(3m).

6.  The placement of a floating treatment wetland in a lake.
(3m) GRANTS FOR WETLANDS.  (a)  The department shall 

provide grants of $10,000 each from the appropriation under s. 
20.370 (6) (ar) for lake management projects to eligible recipi-
ents, other than nonprofit conservation organizations, that have 
completed a comprehensive land use plan that includes a wetland 
enhancement or restoration project.  The grant shall be used for 
the implementation of the wetland enhancement or restoration 
project.  The 75 percent limitation under sub. (2) (a) does not ap-
ply to these grants.

(b)  The department shall provide up to 25 grants per fiscal 
year during fiscal years 2001-02 and 2002-03.  The department 
shall award the grants to eligible recipients who qualify for the 
grants in the order in which the grant applications are received by 
the department.

(5) LAKE CLASSIFICATION PROJECT GRANTS.  (a)  The depart-
ment shall promulgate rules to administer and to determine eligi-
bility for grants for lake classification projects.

(b)  The rules under par. (a) shall include guidelines to be used 
for lake classification.  The guidelines shall require that certain 
factors be used in classifying each lake by use.  The factors shall 
include all of the following:

1.  The size, depth and shape of the lake.
2.  The size of the lake[s watershed.
3.  The quality of the water in the lake.
4.  The potential of the lake to be overused for recreational 

purposes.
5.  The potential for the development of land surrounding the 

lake.
6.  The potential of the lake to suffer from nonpoint source 

water pollution.
7.  The type and size of the fish and wildlife population in 

and around the lake.
(c)  The rules under par. (a) shall designate which classifica-

tion and protection activities are eligible for lake classification 
grants.

(d)  The department may award lake classification grants only 
to counties.

(6) LAKE CLASSIFICATION TECHNICAL ASSISTANCE CON-
TRACTS.  A nonprofit corporation receiving a lake classification 
technical assistance contract shall use the money provided under 
the contract to provide educational and technical assistance to lo-
cal units of government and lake management organizations that 
will participate in a lake classification project.

(7) PROHIBITED ACTIVITIES.  The department may not pro-
mulgate a rule designating dam maintenance and repair as an eli-
gible activity for grants under this section.

History:  1991 a. 39; 1993 a. 343; 1995 a. 27; 1995 a. 227 s. 431; Stats. 1995 s. 
281.69; 1997 a. 27; 1999 a. 9; 1999 a. 150 s. 672; 1999 a. 185; 2001 a. 6, 16; 2009 
a. 180; 2019 a. 177; 2023 a. 5.

Cross-reference:  See also ch. NR 193, Wis. adm. code.

281.695 Aids to municipalities for prevention and 
abatement of water pollution.  (1) As used in this section 
XmunicipalityY means any city, town, village, town sanitary dis-
trict, public inland lake protection and rehabilitation district or 
metropolitan sewerage district.

(2) Any municipality is authorized to apply for and accept 
grants or any other aid which the United States Government or 
any agency thereof has authorized or may hereafter authorize to 
be given or made to the several states of the United States or to 
any political subdivisions or agencies thereof within the states for 
the construction of public improvements, including all necessary 
action preliminary thereto, the purpose of which is to aid in the 
prevention or abatement of water pollution.

(3) Any municipality is further authorized to accept contribu-
tions and other aid from commercial, industrial and other estab-
lishments for the purpose of aiding in the prevention or abate-
ment of water pollution and in furtherance of such purpose to en-
ter into contracts and agreements with such commercial, indus-
trial and other establishments covering the following:

(a)  The collection, treatment and disposal of sewage and in-
dustrial wastes from commercial, industrial and other 
establishments;

(b)  The use and operation by such municipality of sewage col-
lection, treatment or disposal facilities owned by any such com-
mercial, industrial and other establishment;

(c)  The coordination of the sewage collection, treatment or 
disposal facilities of the municipality with the sewage collection, 
treatment or disposal facilities of any commercial, industrial and 
other establishment.

(4) When determined by its governing body to be in the pub-
lic interest any municipality is authorized to enter into and per-
form contracts, whether long-term or short-term, with any indus-
trial establishment or establishments providing for sewage or 
other facilities, including the operation thereof, to abate or reduce 
the pollution of waters caused in whole or in part by discharges of 
industrial wastes by the industrial establishment or establish-
ments on such terms as may be reasonable and proper.

(5) Any municipality may participate in the state financial as-
sistance program for soil and water resources protection estab-
lished under s. 281.55, 281.57 or 281.65 and may enter into 
agreements with the department of natural resources for that pur-
pose.  Any municipality may participate in the clean water fund 
program under ss. 281.58 and 281.59 and may enter into agree-
ments with the department of administration and the department 
of natural resources for that purpose.  Any county may participate 
in the state financial assistance program for soil and water re-
sources protection established under s. 92.14 and may enter into 
agreements with the department of agriculture, trade and con-
sumer protection for that purpose.

(6) Any municipality is authorized to enter into contracts 
with a nonprofit-sharing corporation for the municipality to de-
sign and construct the projects it will sublease from the depart-
ment of natural resources pursuant to s. 281.55 (6) (b).

(7) The provisions of this section shall not be construed by 
way of limitation or restriction of the powers otherwise granted 
municipalities but shall be deemed as an addition to and a com-
plete alternative to such powers.

History:  1975 c. 197; 1979 c. 34 s. 2102 (39) (d); 1983 a. 532 s. 36; 1987 a. 27, 
197, 399, 403; 1989 a. 56, 366; 1995 a. 227; 1999 a. 150 s. 370; Stats. 1999 s. 
281.695.

281.70 River protection grants.  (1) DEFINITIONS.  In this 
section:

(a)  XFloating treatment wetlandY means an artificial, buoyant 
platform for keeping plants afloat that mimics the function of nat-
ural wetlands and allows plants to grow in water that is typically 
too deep for them and that is placed below the ordinary high-wa-
ter mark in a navigable water.

(am)  XProducer-led groupY means any group that meets the 
criteria under s. 93.59 (2).

(b)  XRiverY includes a stream or a flowage.
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(2) TYPES OF PROJECTS.  The department shall develop and 
administer a financial assistance program to provide grants for 
planning projects and management projects.

(3) AMOUNTS OF GRANTS.  (a)  A grant for a planning project 
may be made for up to 75 percent of the cost of the project but 
may not exceed $10,000 per grant.

(b)  A grant for a management project may be made for up to 
75 percent of the cost of the project but may not exceed $50,000 
per grant.

(4) ELIGIBLE RECIPIENTS.  (a)  All of the following shall be el-
igible for grants under this section:

1.  Local governmental units, as defined in s. 66.0131 (1) (a).
2.  River management organizations that meet the qualifica-

tions under par. (b).
3.  Nonprofit conservation organizations, as defined in s. 

23.0955 (1).
4.  Producer-led groups conducting producer-led group 

projects.  If a producer-led group is not a legal entity, the eligible 
recipient shall be a legal entity on behalf of the producer-led 
group.

(b)  The department shall promulgate rules to establish the 
qualifications that a river management organization must meet to 
qualify for a grant under this section.

(5) ELIGIBLE ACTIVITIES.  The department shall promulgate 
rules to do all of the following:

(a)  Designate activities that are eligible for grants for planning 
projects.  Eligible activities under the rules for these grants shall 
include all of the following:

1.  Data collection.
2.  Assessments of water quality and of fish and aquatic life 

and their habitat.
3.  Assessments of the uses of a river and the uses of the land 

surrounding the river.
4.  Nonpoint source pollution evaluation.
5.  Informational or educational programs and materials as 

specified in par. (b).
6.  Programs and materials to assist persons in forming river 

management organizations or other groups to protect or improve 
rivers and natural riverine ecosystems.

(b)  For purposes of par. (a) 5., specify informational or educa-
tional materials that may be provided on any of the following:

1.  Protecting or improving the ways in which rivers are used.
2.  Protecting or improving the quality of water in rivers.
3.  Protecting or improving the quality of natural riverine 

ecosystems.
4.  Protecting or improving fish populations, aquatic life or 

fish habitat in rivers.
(c)  Designate activities that are eligible for grants for manage-

ment projects.  Eligible activities under the rules for these grants 
shall include all of the following:

1.  The purchase of land or of a conservation easement, as de-
fined in s. 700.40 (1) (a) if the recipient enters into a contract un-
der s. 281.71 and if the purchase will substantially contribute to 
the protection or improvement of the river[s water quality or its 
natural ecosystem.

2.  The restoration of in-stream or shoreline habitat.
3.  The development of local regulations or ordinances that 

will protect or improve the river[s water quality or its natural 
ecosystem.

4.  An activity that is approved by the department and that is 
needed to implement a recommendation made as a result of a 
plan to protect or improve the river[s water quality or its natural 
ecosystem.

5.  Installation of pollution control practices.
6.  The placement of a floating treatment wetland in a river.

(6) ELIGIBILITY; TYPES OF RIVERS.  The department shall pro-
mulgate rules establishing the types of natural riverine ecosys-
tems that are eligible for grants under this section.

(7) ELIGIBILITY; OTHER.  At the completion of a planning 
project, upon request of the recipient of the grant for the planning 
project, the department may approve as eligible activities for a 
management project grant the recommendations that were made 
as a result of the project.

History:  1999 a. 9; 2001 a. 30; 2019 a. 177; 2021 a. 240 s. 30; 2023 a. 5.
Cross-reference:  See also ch. NR 193, Wis. adm. code.

281.71 Lake management project grants; river pro-
tection grants; purchases.  (1) In order to receive a grant 
for a purchase under s. 281.69 (3) (b) 1. or 281.70 (5) (c) 1., the 
recipient shall enter into a contract with the department that con-
tains all of the following provisions:

(a)  Standards for the management of the property to be 
acquired.

(b)  A prohibition against using the property to be acquired as 
security for any debt unless the department approves the incur-
ring of the debt.

(c)  A prohibition against the property being closed to the pub-
lic unless the department determines it is necessary to protect 
wild animals, plants or other natural features.

(d)  A clause that any subsequent sale or transfer of the prop-
erty to be acquired is subject to subs. (2) and (3).

(2) The recipient of the grant used for a purchase under s. 
281.69 (3) (b) 1. or 281.70 (5) (c) 1. may subsequently sell or 
transfer the acquired property to a 3rd party other than a creditor 
of the recipient if all of the following apply:

(a)  The department approves the subsequent sale or transfer.
(b)  The party to whom the property is sold or transferred en-

ters into a new contract with the department that contains the pro-
visions under sub. (1).

(3) The recipient of the grant used for a purchase under s. 
281.69 (3) (b) 1. or 281.70 (5) (c) 1. may subsequently sell or 
transfer the acquired property to satisfy a debt or other obligation 
if the department approves the sale or transfer.

(4) If the recipient violates any essential provision of the con-
tract, title to the acquired property shall vest in the state.

(5) The instrument conveying the property to the recipient 
shall state the interest of the state under sub. (4).  The contract en-
tered into under sub. (1) and the instrument of conveyance shall 
be recorded in the office of the register of deeds of each county in 
which the property is located.

History:  1999 a. 9 s. 2548.

281.72 River protection; contracts with nonprofit or-
ganizations.  (1) DEFINITION.  In this section, Xnonprofit con-
servation organizationY means a river management organization 
that meets the qualifications under s. 281.70 (4) (b) or a nonprofit 
corporation, a charitable trust or other nonprofit association 
whose purposes include the protection of rivers and that is de-
scribed in section 501 (c) (3) of the Internal Revenue Code and is 
exempt from federal income tax under section 501 (a) of the In-
ternal Revenue Code.

(2) REQUIREMENTS TO RECEIVE CONTRACTS.  The depart-
ment shall provide contracts to nonstock, nonprofit corporations 
that are described under section 501 (c) (3) or (4) of the Internal 
Revenue Code and that are organized in this state.  For a non-
stock, profit corporation to qualify for a contract, the corporation 
shall meet all of the following requirements:
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(a)  The corporation is exempt from taxation under section 501 
(a) of the Internal Revenue Code.

(b)  The corporation provides support to nonprofit conserva-
tion organizations.

(c)  The corporation has a board of directors that has a major-
ity of members who are representatives of nonprofit conservation 
organizations.

(d)  The corporation contributes, to be used with the contract, 
$1 for every $3 it receives under the contract.

(3) REQUIREMENTS UNDER CONTRACTS.  A corporation re-
ceiving a contract under this subsection shall do all of the 
following:

(a)  Assist in the establishment of nonprofit conservation 
organizations.

(b)  Provide technical assistance to nonprofit conservation 
organizations.

(c)  Conduct conferences on topics for which technical assis-
tance is provided under par. (b).

History:  1999 a. 9.

SUBCHAPTER VI

COMPENSATION

281.75 Compensation for well contamination and 
abandonment.  (1) DEFINITIONS.  In this section:

(a)  XAlternate water supplyY means a supply of potable water 
obtained in bottles, by tank truck or by other similar means.

(b)  XContaminated wellY or Xcontaminated private water sup-
plyY means a well or private water supply which:

1.  Produces water containing one or more substances of pub-
lic health concern in excess of a primary maximum contaminant 
level promulgated in the national drinking water standards in 40 
CFR 141 and 143;

2.  Produces water containing one or more substances of pub-
lic health concern in excess of an enforcement standard under ch. 
160; or

3.  Is subject to a written advisory opinion, issued by the de-
partment, containing a specific descriptive reference to the well 
or private water supply and recommending that the well or private 
water supply not be used because of potential human health risks.

(c)  XGroundwaterY means any of the waters of the state occur-
ring in a saturated subsurface geological formation of permeable 
rock or soil.

(d)  XLivestockY has the meaning specified under s. 95.80 (1) 
(b) and includes poultry.

(e)  XLivestock water supplyY means a well which is used as a 
source of potable water only for livestock and which is:

1.  Approved by the department of agriculture, trade and con-
sumer protection for grade A milk production under s. 97.24; or

2.  Constructed by boring or drilling.
(f)  XPrivate water supplyY means a residential water supply or 

a livestock water supply.
(g)  XResidential water supplyY means a well which is used as 

a source of potable water for humans or humans and livestock and 
is connected to 14 or less dwelling units.

(h)  XWell,Y if not followed by the words, Xsubject to abandon-
ment,Y means an excavation or opening in the ground made by 
boring, drilling or driving for the purpose of obtaining a supply of 
groundwater.  XWellY does not include dug wells.

(i)  XWell subject to abandonmentY means a well that is re-
quired to be filled and sealed under s. NR 812.26 (4) (a), Wis. 

Adm. Code, or that the department may require to be filled and 
sealed under s. NR 812.26 (4) (b), Wis. Adm. Code.

(2) DUTIES OF THE DEPARTMENT.  The department shall:
(a)  Establish by rule procedures for the submission, review 

and determination of claims under this section.
(b)  Assist claimants in submitting applications for compensa-

tion under this section.
(c)  Issue awards under this section.
(d)  Establish casing depth and other construction require-

ments for a new or reconstructed private water supply.
(e)  Declare an area of special eligibility for compensation for 

well contamination, based on contamination reported after De-
cember 31, 2005, if all of the following criteria are satisfied:

1.  Results of tests performed by a laboratory certified under 
s. 299.11 establish that wells in the area are contaminated by fecal 
bacteria.

2.  Evidence demonstrates that the bacterial contamination is 
caused by livestock.

(f)  Establish requirements for the filling and sealing of wells 
subject to abandonment.

(3) WELLS FOR WHICH A CLAIM MAY BE SUBMITTED.  A claim 
may be submitted for a private water supply which, at the time of 
submitting the claim, is contaminated or for a well subject to 
abandonment.

(4) WHO MAY SUBMIT A CLAIM.  (a)  Except as provided un-
der par. (b), a landowner or lessee of property on which is located 
a contaminated private water supply or a well subject to abandon-
ment, or the spouse, dependent, heir, assign or legal representa-
tive of the landowner or lessee, may submit a claim under this 
section.

(b)  The following entities may not submit a claim:
1.  The state.
2.  An office, department, independent agency, institution of 

higher education, association, society or other body in state 
government.

3.  An authority created under subch. II of ch. 114 or ch. 231, 
233, 234, 237, or 238.

4.  A city, village, town, county or special purpose district.
5.  A federal agency, department or instrumentality.
6.  An interstate agency.

(4m) INCOME LIMITATION.  (a)  In order to be eligible for an 
award under this section, the annual family income of the 
landowner or lessee of property on which is located a contami-
nated water supply or a well subject to abandonment may not ex-
ceed $65,000.

(b)  Except as provided under par. (d), annual family income 
shall be based upon the adjusted gross income of the landowner 
or lessee and the landowner[s or lessee[s spouse, if any, as com-
puted for Wisconsin income or franchise tax purposes for the tax-
able year prior to the year in which the claim is made.  The county 
median income shall be determined based upon the most recent 
statistics published by the federal department of housing and ur-
ban development for the year prior to the year of the enforcement 
order.

(c)  In order to be eligible for an award under this section, the 
claimant shall submit a copy of the designated income or fran-
chise tax returns for the taxable year prior to the year in which the 
claim is made together with the application under sub. (5).  The 
claimant shall submit a copy of the landowner[s or lessee[s Wis-
consin franchise tax return, joint Wisconsin income tax return or, 
if filing separately, the landowner[s or lessee[s separate Wiscon-
sin income tax return and the separate Wisconsin income tax re-
turn of his or her spouse, if any.
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(d)  The department may disregard the Wisconsin income tax 
return for the taxable year prior to the year in which the claim is 
made and may determine annual family income based upon satis-
factory evidence of adjusted gross income or projected taxable 
income of the landowner or lessee and the landowner[s or lessee[s 
spouse in the current year.

(5) APPLICATION.  (a)  A claimant shall submit a claim on 
forms provided by the department.  The claimant shall verify the 
claim by affidavit.

(b)  The claim shall contain:
1.  Test results which show that the private water supply is 

contaminated, as defined under sub. (1) (b) 1. or 2., information 
to show that the private water supply is contaminated as defined 
under sub. (1) (b) 3., or information to show that the well is a well 
subject to abandonment;

2.  If the claim is based on a contaminated private water sup-
ply, any information available to the claimant regarding possible 
sources of contamination of the private water supply; and

3.  Any other information requested by the department.
(c)  The department shall notify the claimant if the claim is 

complete or specify the additional information which is required 
to be submitted.  If the claimant does not submit a complete 
claim, as determined by the department, the department may not 
proceed under this section until it receives a complete claim.

(d)  A claim constitutes consent by the claimant to:
1.  Enter the property where the private water supply or well 

subject to abandonment is located during normal business hours 
and conduct any investigations or tests necessary to verify the 
claim; and

2.  If the claim is based on a contaminated private water sup-
ply, cooperate with the state in any administrative, civil or crimi-
nal action involving a person or activity alleged to have caused 
the private water supply to become contaminated.

(e)  The department shall consolidate claims if more than one 
claimant submits a claim for the same private water supply or for 
the same well subject to abandonment.

(f)  The department shall allocate money for the payment of 
claims according to the order in which completed claims are re-
ceived.  The department may conditionally approve a completed 
claim even if the appropriation under s. 20.370 (6) (cr) is insuffi-
cient to pay the claim.  The department shall allocate money for 
the payment of a claim which is conditionally approved as soon 
as funds become available.

(6) DETERMINING CONTAMINATION.  (a)  Contamination of a 
private water supply, as defined under sub. (1) (b) 1. or 2., is re-
quired to be established by analysis of at least 2 samples of water, 
taken at least 2 weeks apart, in a manner which assures the valid-
ity of the test results.  The samples shall be tested by a laboratory 
certified under s. 299.11.

(b)  The department may reject test results which are not suffi-
ciently recent.

(c)  The department, at its own expense, may test additional 
samples from any private water supply for which a claim is 
submitted.

(7) PURPOSE AND AMOUNT OF AWARD.  (a)  If the department 
finds that the claimant meets all the requirements of this section 
and rules promulgated under this section and that the private wa-
ter supply is contaminated or that the well is a well subject to 
abandonment, the department shall issue an award.  The award 
may not pay more than 75 percent of the eligible costs.  The 
award may not pay any portion of eligible costs in excess of 
$16,000.

(b)  If the annual family income of the claimant exceeds 
$45,000, the amount of the award is the amount determined un-

der par. (a) less 30 percent of the amount by which the claimant[s 
income exceeds $45,000.

(c)  Eligible costs under this subsection include the following 
items only:

1.  If the claim is based on a contaminated private water sup-
ply, the cost of obtaining an alternate water supply;

2.  If the claim is based on a contaminated private water sup-
ply, the cost of any one of the following:

a.  Equipment used for treating the water;
b.  Reconstructing the private water supply;
c.  Constructing a new private water supply;
d.  Providing for a public water supply to replace the private 

water supply including costs related to connection to the public 
water supply and costs related to special assessments and one-
time municipal charges for capital improvements and services in-
volved in providing the public water supply; or

e.  Providing a connection to an existing private water supply;
3.  The cost of abandoning a contaminated private water sup-

ply, if a new private water supply is constructed, if connection to 
a public or private water supply is provided, or if the claim is 
based on a well subject to abandonment;

4.  The cost of obtaining 2 tests to show that the private water 
supply was contaminated if the claim is based on a contaminated 
private water supply and the cost of those tests was originally 
paid by the claimant;

5.  The cost of purchasing and installing a pump, if the claim 
is based on a contaminated private water supply and a new pump 
is necessary for the new or reconstructed private water supply; 
and

6.  If the claim is based on a contaminated private water sup-
ply, the cost of relocating pipes, as necessary, to connect the re-
placement water supply to the buildings served by it.

7.  If the claim is based on a contaminated water supply that is 
eligible under sub. (11) (ae), the cost of properly abandoning any 
improperly abandoned private water supply located on the prop-
erty owned or leased by the claimant.

(8) COPAYMENT.  The department shall require a copayment 
of $250 unless the claim is solely for well abandonment.

(9) CONTAMINATION STANDARD; NITRATES.  (a)  This sub-
section applies to a private water supply which:

1.  Is a livestock water supply or is a residential water supply 
which is used as a source of potable water for livestock as well as 
for a residence; and

2.  Is used at least 3 months each year and while in use pro-
vides an estimated average of more than 100 gallons per day for 
consumption by livestock.

(b)  Notwithstanding the requirement of contamination under 
sub. (7), if a private water supply meets the criteria under par. (a) 
and the claim is based upon contamination by nitrates and not by 
any other substance, the department may make an award only if 
the private water supply produces water containing nitrates in ex-
cess of 40 parts per million expressed as nitrate-nitrogen.

(10) ISSUANCE OF AWARD.  (a)  The department shall issue 
awards without regard to fault.

(b)  Contributory negligence is not a bar to recovery and no 
award may be diminished as the result of negligence attributable 
to the claimant or to any person who is entitled to submit a claim.

(c)  The department shall pay each claim within 30 days after 
a completed payment request is submitted.  The department shall 
pay eligible costs under sub. (7) based upon cost tables and rules 
promulgated under sub. (11) (c).

(11) DENIAL OF CLAIM; LIMITS ON AWARDS.  (a)  Denial of 
claim.  The department shall deny a claim if:
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1.  The claim is not within the scope of this section.
2.  The claimant submits a fraudulent claim.
3.  The claim is for reimbursement of costs incurred before 

the department determined that the claim was complete under 
sub. (5) (c).

4.  If the claim is based on a contaminated private water sup-
ply, one or more of the contaminants upon which the claim is 
based was introduced into the well through the plumbing con-
nected to the well.

5.  If the claim is based on a contaminated private water sup-
ply, one or more of the contaminants upon which the claim is 
based was introduced into the well intentionally by a claimant or 
a person who would be directly benefited by payment of the 
claim.

6.  If the claim is based on a contaminated private water sup-
ply, all of the contaminants upon which the claim is based are nat-
urally occurring substances and the concentration of the contam-
inants in water produced by the well does not significantly exceed 
the background concentration of the contaminants in groundwa-
ter at that location.

7.  Except as provided in sub. (14), an award has been made 
under this section within the previous 10 years for the parcel of 
land where the private water supply is located and the claim is 
based on a contaminated private water supply.

8.  If the claim is based on a contaminated private water sup-
ply, the contaminated private water supply is a residential water 
supply, is contaminated by bacteria or nitrates or both, and is not 
contaminated by any other substance, except as provided in par. 
(ae).

9.  If the claim is based on a contaminated private water sup-
ply, the contaminated private water supply is a livestock water 
supply, is contaminated by bacteria, and is not contaminated by 
any other substance.

10.  The amount of the award determined under sub. (7) 
would be less than $100.

(ae)  Bacterial contamination.  Paragraph (a) 8. does not apply 
to a residential well that is contaminated by bacteria and is in an 
area of special eligibility for compensation for well contamina-
tion as declared by the department under sub. (2) (e).

(am)  Emergency.  Notwithstanding par. (a) 3., the department 
may authorize expenditures before a claim is submitted if the de-
partment determines that an emergency situation exists.  The de-
partment shall establish standards and procedures for the pay-
ment of claims in emergency situations.

(b)  Limits on awards for contaminated wells; purposes.  1.  
An award may be issued for purchasing and installing a pump if a 
pump is necessary for the new or reconstructed private water 
supply.

2.  An award may be issued for water treatment only if the 
contamination cannot be remedied by reconstruction or replace-
ment of the private water supply, or connection to another water 
supply is not feasible.

3.  An award may not be issued for the replacement of a sand 
point well with a drilled well unless:

a.  The department determines that replacement with another 
sand point well is not feasible; and

b.  The department determines that the person had no knowl-
edge or reason to believe the sand point well would become con-
taminated at the time it was constructed.

4.  An award may not be issued for the reimbursement of 
costs of an alternative water supply incurred before the depart-
ment confirmed that contamination existed.

(c)  Limits on awards; costs determined by rule.  The depart-
ment shall determine by rule the usual and customary costs of 

each item for which an award may be issued under sub. (7).  The 
rule shall reflect the range of costs resulting from differences in 
costs of construction, labor, equipment and supplies throughout 
the state, various soil and bedrock conditions, sizes and depths of 
wells, types of well construction and other factors which may af-
fect the costs.  The department shall determine the amount of all 
awards according to the rules promulgated under this paragraph.

(d)  Limits on awards for contaminated wells; amount.  
Awards shall be issued subject to the following limitations on 
amount:

1.  If the contamination can be remedied by reconstruction of 
the private water supply, construction of a new private water sup-
ply or connection to an existing public or private water supply, the 
department shall issue an award for the least expensive means of 
remedying the contamination.

2.  If the contamination cannot be remedied by a new or re-
constructed private water supply, the maximum award for con-
nection to an existing public or private water supply is 150 per-
cent of the cost of constructing a new private water supply.

3.  An award for an alternate water supply is limited to the 
amount necessary to obtain water for a one-year period, except as 
provided under sub. (13).

(11m) ABANDONMENT OF CERTAIN PRIVATE WATER SUP-
PLIES.  If the department determines that there is an improperly 
abandoned private water supply located on property owned or 
leased by a claimant with a contaminated private water supply 
that is eligible under sub. (11) (ae), the department may issue an 
award only if the claimant properly abandons the improperly 
abandoned private water supply.

(12) RECONSTRUCTION OR REPLACEMENT OF WELLS.  If the 
department determines that the claimant is entitled to compensa-
tion for reconstruction of a private water supply or construction 
of a new private water supply, the department may issue the 
award only if all of the following conditions are satisfied:

(a)  The well complies with casing depth and other construc-
tion requirements established by the department.

(b)  If the well is a drilled well, it is constructed by a well 
driller licensed under ch. 280 or, if the well is a sandpoint well, it 
is constructed by a well driller or pump installer licensed under 
ch. 280.

(13) COORDINATION OF COMPENSATION AND REMEDIAL AC-
TION.  If the secretary determines that the implementation of a re-
sponse to groundwater contamination by a regulatory agency un-
der s. 160.25 can be expected to remedy the contamination in a 
private water supply in 2 years or less, the secretary may order a 
delay in the issuance of an award for up to a 2-year period.  If the 
secretary issues an order under this subsection, the department 
shall issue an award for an alternate water supply while the order 
is in effect or until the well is no longer contaminated, whichever 
is earlier.  If, upon expiration of the order, the department deter-
mines that the private water supply is not contaminated, the de-
partment may not issue an award under this section.

(14) NEW CLAIMS.  (a)  New contamination.  A claimant who 
receives an award for the purpose of constructing or reconstruct-
ing a private water supply or connection to a private water supply 
may submit a new claim if the contamination is from a new 
source and, if the previous award was for a new or reconstructed 
private water supply, the well was constructed properly.

(b)  Failure to eliminate contamination.  1.  A claimant who 
receives an award for the purpose of constructing or reconstruct-
ing a private water supply or connection to a private water supply 
may submit a new claim if the contamination is not eliminated 
and, if the award was for a new or reconstructed private water 
supply, the well was constructed properly.
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2.  Only one additional claim may be submitted under this 
paragraph within 10 years after an award is made.

(15) TOLLING OF STATUTE OF LIMITATIONS.  Any law limiting 
the time for commencement of an action is tolled by the filing of 
a claim.  The law limiting the time for commencement of the ac-
tion is tolled for the period from the first filing of a claim until the 
department issues an award under this section.  If a period of lim-
itation is tolled by the filing of a claim, and the time remaining af-
ter issuance of the final award in which an action may be com-
menced is less than 30 days, the period within which the action 
may be commenced is extended to 30 days from the date of is-
suance of the final award.

(16) RELATION TO OTHER ACTIONS.  (a)  The existence of the 
relief under this section is not a bar to any other statutory or com-
mon law remedy.

(b)  A person is not required to exhaust the remedy available 
under this section before commencing an action seeking any 
other statutory or common law remedy.

(c)  The findings and conclusions under this section are not ad-
missible in any civil action.

(d)  The state is subrogated to the rights of a claimant who ob-
tains an award under this section in an amount equal to the award.  
All moneys recovered under this paragraph shall be credited to 
the environmental fund for environmental management.

(17) APPLICABILITY.  (a)  A claim based on a contaminated 
private water supply may be submitted irrespective of the time 
when the contamination is or could have been discovered in the 
private water supply.  A claim may be submitted for contamina-
tion which commenced before May 11, 1984, and continues at 
the time a claim is submitted under this section.

(b)  This section does not apply to contamination which is 
compensable under subch. II of ch. 107 or s. 293.65 (4) or 295.61 
(8).

(18) SUSPENSION OR REVOCATION OF LICENSES.  The depart-
ment may suspend or revoke a license issued under ch. 280 if the 
department finds that the licensee falsified information submit-
ted under this section.  The department of safety and professional 
services may suspend or revoke the license of a plumber licensed 
under ch. 145 if the department of safety and professional ser-
vices finds that the plumber falsified information submitted un-
der this section.

(19) PENALTIES.  Whoever does any of the following shall 
forfeit not less than $100 nor more than $1,000 and shall be re-
quired to repay an award issued to that person under this section:

(a)  Causes or exacerbates the contamination of a private water 
supply for the purpose of submitting a claim under this section; or

(b)  Submits a fraudulent claim under this section.
History:  1983 a. 410; 1985 a. 22, 29; 1989 a. 31; 1991 a. 39; 1993 a. 413; 1995 

a. 27 ss. 4208 to 4210, 9116 (5); 1995 a. 227 s. 401; Stats. 1995 s. 281.75; 1997 a. 
27; 2001 a. 16; 2005 a. 123, 335; 2007 a. 20; 2009 a. 28; 2011 a. 7, 10, 32; 2013 a. 
1; 2017 a. 69; 2021 a. 240.

Cross-reference:  See also ch. NR 123, Wis. adm. code.

281.77 Damage to water supplies.  (1) In this section:
(a)  XPrivate water supplyY means a well that is used as a water 

supply for humans or a well that is constructed by drilling and is 
used as a water supply for livestock, as defined in s. 95.80 (1) (b), 
or poultry.

(b)  XRegulated activityY means an activity for which the de-
partment may issue an order under chs. 285 or 289 to 299 or this 
chapter, if the activity is conducted in violation of chs. 285 or 289 
to 299 or this chapter or in violation of licenses, permits or spe-
cial orders issued or rules promulgated under chs. 285 or 289 to 
299 or this chapter.

(2) (a)  Except as provided under par. (b), if the department 

finds that a regulated activity has caused a private water supply to 
become contaminated, polluted or unfit for consumption by hu-
mans, livestock or poultry, the department may conduct a hearing 
on the matter.  The department shall conduct a hearing on the 
matter upon request of the owner or operator of the regulated ac-
tivity.  At the close of the hearing, or at any time if no hearing is 
held, the department may order the owner or operator of the regu-
lated activity to treat the water to render it fit for consumption by 
humans, livestock and poultry, repair the private water supply or 
replace the private water supply and to reimburse the town, vil-
lage or city for the cost of providing water under sub. (4).

(b)  If the department finds that a regulated activity caused a 
private water supply to become contaminated, polluted or unfit 
for consumption by humans, livestock or poultry, and if the regu-
lated activity is an approved facility, as defined in s. 289.01 (3), 
the department may conduct a hearing under s. 292.31 (3) (f).  If 
the damage to the private water supply is caused by an occurrence 
not anticipated in the plan of operation which poses a substantial 
hazard to public health or welfare, the department may expend 
moneys in the environmental fund that are available for environ-
mental repair to treat the water to render it drinkable, or to repair 
or replace the private water supply, and to reimburse the town, 
village or city for the cost of providing water under sub. (4).  If the 
damage to the private water supply is not caused by an occurrence 
not anticipated in the plan of operation, if the damage does not 
pose a substantial hazard to public health or welfare, or if moneys 
in the environmental fund that may be used for environmental re-
pair are insufficient, the department may order the owner or oper-
ator of the regulated activity to treat the water to render it fit for 
consumption by humans, livestock and poultry, or to repair or re-
place the private water supply, and to reimburse the town, village 
or city for the cost of providing water under sub. (4).

(3) In any action brought by the department of justice under s. 
299.95, if the court finds that a regulated activity owned or oper-
ated by the defendant has caused a private water supply to be-
come contaminated, polluted or unfit for consumption by hu-
mans, livestock or poultry, the court may order the defendant to 
treat the water to render it fit for consumption by humans, live-
stock and poultry, repair the private water supply or replace the 
private water supply and to reimburse the town, village or city for 
the cost of providing water under sub. (4).

(4) (a)  The owner of land where the private water supply is 
located may submit the following information to the town, village 
or city where the private water supply is located:

1.  Documentation from an action under sub. (2) or (3) show-
ing that the department or the department of justice is seeking to 
obtain treatment, repair or replacement of the damaged private 
water supply.

2.  A declaration of the need for an immediate alternative 
source of water.

(b)  A person who submits information under par. (a) may file 
a claim with the town, village or city where the private water sup-
ply is located.  The town, village or city shall supply necessary 
amounts of water to replace that water formerly obtained from the 
damaged private water supply.  Responsibility to supply water 
commences at the time the claim is filed.  Responsibility to sup-
ply water ends upon notification to the town, village or city that 
an order under sub. (2) or (3) has been complied with or upon a 
finding that the regulated activity is not the cause of the damage.

(c)  If the department or the court does not find that the regu-
lated activity is the cause of the damage to a private water supply, 
reimbursement to the town, village or city for the costs of supply-
ing water under par. (b), if any, is the responsibility of the person 
who filed the claim.  The town, city or village may assess the 
owner of the property where the private water supply is located 
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for the costs of supplying water under this subsection by a special 
assessment under s. 66.0703.

History:  1981 c. 374; 1983 a. 27 s. 2202 (38); 1983 a. 410 ss. 75g to 77g; Stats. 
1983 s. 144.265; 1989 a. 31; 1995 a. 227 s. 433; Stats. 1995 s. 281.77; 1999 a. 150 
s. 672; 2005 a. 347.

NOTE:  2005 Wis. Act 347, which affected this section, contains extensive ex-
planatory notes.

SUBCHAPTER VII

GREAT LAKES REMEDIAL ACTION

281.81 Definitions.  In this subchapter:
(1) XInternational joint commissionY has the meaning given 

in s. 281.35 (1) (h).
(2) XRemedial action planY means a comprehensive plan to 

clean up and restore the environment in a contaminated area that 
is in or adjacent to Lake Michigan or Lake Superior or a tributary 
of Lake Michigan or Lake Superior and that is identified as an 
area of concern by the international joint commission under the 
Great Lakes water quality agreement.

History:  1995 a. 227 s. 412.

281.83 Remedial action in the Great Lakes and their 
tributaries.  (1) The department may perform activities to 
clean up or to restore the environment in an area that is in or adja-
cent to Lake Michigan or Lake Superior or a tributary of Lake 
Michigan or Lake Superior if the activities are included in a re-
medial action plan that is approved by the department.

(2) In selecting projects to perform under this section, the de-
partment shall consider the amount of state funds available, the 
availability of matching funds from federal, private or other 
sources, the willingness and ability of a responsible person to 
fund a project, the willingness and ability of a local governmental 
unit, as defined in s. 281.51 (1) (c), to undertake or assist in a 
project, the severity of the environmental contamination that a 
project will address and the size of the population affected by the 
contamination.

(3) (a)  If a person provides funding for an activity that is part 
of a remedial action plan, that provision of funding is not evi-
dence of liability or an admission of liability for any environmen-
tal contamination.

(b)  The acceptance by the department of funding from a per-
son for an activity that is part of a remedial action plan does not 
limit the ability of the department to take action against that per-
son if the department determines that the person is responsible, in 
whole or in part, for environmental contamination.

History:  1995 a. 227 ss. 411, 413.

281.85 Great Lakes protection fund share.  The depart-
ment may use moneys from the appropriation under s. 20.370 (4) 
(ah) for any of the following purposes:

(1) To implement activities included in a remedial action 
plan.

(2) To restore or protect fish or wildlife habitats in or adjacent 
to Lake Michigan or Lake Superior.

(3) For planning or providing information related to cleaning 
up or protecting the Great Lakes.

History:  1995 a. 227 ss. 414, 416; 1997 a. 27.

281.87 Great Lakes contaminated sediment removal.  
The department may expend funds from the appropriation under 
s. 20.866 (2) (ti) to pay a portion of the costs of a project to re-
move contaminated sediment from Lake Michigan or Lake Supe-
rior or a tributary of Lake Michigan or Lake Superior if the 
project is in an impaired water body that the department has iden-

tified under 33 USC 1313 (d) (1) (A) and the source of the impair-
ment is contaminated sediment.

History:  2007 a. 20; 2009 a. 28.

SUBCHAPTER VIII

GENERAL PROVISIONS; ENFORCEMENT

281.91 State agency personnel to report water pollu-
tion.  Personnel of all state agencies shall report any evidence of 
water pollution found by them to the department.

History:  1995 a. 227 ss. 396, 987.

281.92 Limitation.  Nothing in this chapter affects ss. 196.01 
to 196.79 or ch. 31.

History:  1979 c. 221 s. 624; Stats. 1979 s. 144.27; 1995 a. 227 s. 435; Stats. 1995 
s. 281.92.

The Department of Natural Resources may consider wetland water quality stan-
dards in ch. NR 103, Wis. Adm. Code, when making a water level determination un-
der s. 31.02 (1).  This section does not preclude the department from applying the 
wetland water quality standards in ch. NR 103 or other parts of this chapter, when 
appropriate, after weighing factors under s. 31.02 (1).  Rock-Koshkonong Lake Dis-
trict v. DNR, 2013 WI 74, 350 Wis. 2d 45, 833 N.W.2d 800, 08-1523.

281.93 Hearings on certain water use actions.  (1) 
PERMIT OR APPROVAL HOLDER OR APPLICANT; ORDER RECIPIENT.  
Any permit or approval, part of a permit or approval, condition or 
requirement in a permit or approval, order, decision or determina-
tion by the department under s. 281.344, 281.346, or 281.35 shall 
become effective unless the permit or approval holder or appli-
cant or the order recipient seeks a hearing challenging the action 
in the following manner:

(a)  Petition.  The person seeking a hearing shall file a petition 
with the department within 30 days after the date of the action 
sought to be reviewed.  The petition shall set forth specifically the 
issue sought to be reviewed, the interest of the petitioner, the rea-
sons why a hearing is warranted, and the relief desired.  Upon re-
ceipt of the petition, the department shall hold a hearing after at 
least 10 days[ notice.

(b)  Hearing.  The hearing shall be a contested case under ch. 
227.  At the beginning of the hearing the petitioner shall present 
evidence in support of the allegations made in the petition.  Fol-
lowing the hearing the department[s action may be affirmed, 
modified, or withdrawn.

(1m) EFFECT OF A CHALLENGE.  If a permit or approval 
holder or applicant seeks a hearing challenging part of a permit or 
approval or a condition or requirement in a permit or approval un-
der sub. (1), the remainder of the permit or approval shall become 
effective and the permit or approval holder or applicant may, at its 
discretion, begin the activity for which the application was sub-
mitted or for which the permit or approval was issued.

(2) OTHER PERSONS.  Except as provided in ss. 281.344 (4e) 
(g) and 281.346 (4e) (g), any person who is not entitled to seek a 
hearing under sub. (1) (intro.) and who meets the requirements of 
s. 227.42 (1) or who submitted comments in the public comment 
process under s. 281.344, 281.346, or 281.35 may seek review 
under sub. (1) of any permit or approval, part of a permit or ap-
proval, order, decision, or determination by the department under 
s. 281.344, 281.346, or 281.35.

(3) MINING HEARING.  Subsections (1) and (2) do not apply if 
a hearing on the matter is conducted as a part of a hearing under 
s. 293.43.

History:  2007 a. 227.

281.94 Investigation of alleged water withdrawal vio-
lations.  (1) Any 6 or more residents of this state may petition 
for an investigation of a withdrawal alleged to be in violation of s. 
281.35, 281.344 (3) (a), or 281.346 (3) (a), in violation of a con-

2023-24 Wisconsin Statutes updated through 2025 Wis. Act 7 and through all Supreme Court and Controlled Substances 
Board Orders filed before and in effect on June 25, 2025.  Published and certified under s. 35.18.  Changes effective after May 
30, 2025, are designated by NOTES. (Published 6-25-25)

https://docs-preview.legis.wisconsin.gov/document/statutes/66.0703
https://docs-preview.legis.wisconsin.gov/document/acts/1981/374
https://docs-preview.legis.wisconsin.gov/document/acts/1983/27
https://docs-preview.legis.wisconsin.gov/document/acts/1983/27%2C%20s.%202202
https://docs-preview.legis.wisconsin.gov/document/acts/1983/410
https://docs-preview.legis.wisconsin.gov/document/acts/1983/410%2C%20s.%2075g
https://docs-preview.legis.wisconsin.gov/document/acts/1983/410%2C%20s.%2077g
https://docs-preview.legis.wisconsin.gov/document/acts/1989/31
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227%2C%20s.%20433
https://docs-preview.legis.wisconsin.gov/document/acts/1999/150
https://docs-preview.legis.wisconsin.gov/document/acts/1999/150%2C%20s.%20672
https://docs-preview.legis.wisconsin.gov/document/acts/2005/347
https://docs-preview.legis.wisconsin.gov/document/acts/2005/347
https://docs-preview.legis.wisconsin.gov/document/statutes/281.35(1)(h)
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227%2C%20s.%20412
https://docs-preview.legis.wisconsin.gov/document/statutes/281.51(1)(c)
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227%2C%20s.%20411
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227%2C%20s.%20413
https://docs-preview.legis.wisconsin.gov/document/statutes/20.370(4)(ah)
https://docs-preview.legis.wisconsin.gov/document/statutes/20.370(4)(ah)
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227%2C%20s.%20414
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227%2C%20s.%20416
https://docs-preview.legis.wisconsin.gov/document/acts/1997/27
https://docs-preview.legis.wisconsin.gov/document/statutes/20.866(2)(ti)
https://docs-preview.legis.wisconsin.gov/document/usc/33%20USC%201313
https://docs-preview.legis.wisconsin.gov/document/acts/2007/20
https://docs-preview.legis.wisconsin.gov/document/acts/2009/28
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227%2C%20s.%20396
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227%2C%20s.%20987
https://docs-preview.legis.wisconsin.gov/document/statutes/196.01
https://docs-preview.legis.wisconsin.gov/document/statutes/196.79
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%2031
https://docs-preview.legis.wisconsin.gov/document/acts/1979/221
https://docs-preview.legis.wisconsin.gov/document/acts/1979/221%2C%20s.%20624
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227
https://docs-preview.legis.wisconsin.gov/document/acts/1995/227%2C%20s.%20435
https://docs-preview.legis.wisconsin.gov/document/courts/2013%20WI%2074
https://docs-preview.legis.wisconsin.gov/document/courts/350%20Wis.%202d%2045
https://docs-preview.legis.wisconsin.gov/document/courts/833%20N.W.2d%20800
https://docs-preview.legis.wisconsin.gov/document/wisupremecourt/08-1523
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344
https://docs-preview.legis.wisconsin.gov/document/statutes/281.346
https://docs-preview.legis.wisconsin.gov/document/statutes/281.35
https://docs-preview.legis.wisconsin.gov/document/statutes/ch.%20227
https://docs-preview.legis.wisconsin.gov/document/statutes/281.93(1)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344(4e)(g)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344(4e)(g)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.346(4e)(g)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.93(1)(intro.)
https://docs-preview.legis.wisconsin.gov/document/statutes/227.42(1)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344
https://docs-preview.legis.wisconsin.gov/document/statutes/281.346
https://docs-preview.legis.wisconsin.gov/document/statutes/281.35
https://docs-preview.legis.wisconsin.gov/document/statutes/281.93(1)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344
https://docs-preview.legis.wisconsin.gov/document/statutes/281.346
https://docs-preview.legis.wisconsin.gov/document/statutes/281.35
https://docs-preview.legis.wisconsin.gov/document/statutes/281.93(1)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.93(2)
https://docs-preview.legis.wisconsin.gov/document/statutes/293.43
https://docs-preview.legis.wisconsin.gov/document/acts/2007/227
https://docs-preview.legis.wisconsin.gov/document/statutes/281.35
https://docs-preview.legis.wisconsin.gov/document/statutes/281.344(3)(a)
https://docs-preview.legis.wisconsin.gov/document/statutes/281.346(3)(a)


Updated 23-24 Wis. Stats.

Updated 2023-24 Wis. Stats.  Published and certified under s. 35.18.  June 25, 2025.

 100 281.94 WATER AND SEWAGE

dition, limitation or restriction of a permit or approval issued in 
conformance with s. 281.35 (6) (a) or in violation of any rule pro-
mulgated under s. 281.35 (4) to (6), 281.344 (3) (a), or 281.346 
(3) (a) by submitting to the department a petition identifying the 
alleged violator and setting forth in detail the reasons for believ-
ing a violation occurred.  The petition shall state the name and 
address of a person in this state authorized to receive service of 
answer and other papers on behalf of the petitioners and the name 
and address of a person authorized to appear at a hearing on be-
half of the petitioners.

(2) Upon receipt of a petition, the department shall do one of 
the following:

(a)  If the department determines that the allegations are true, 
order the alleged violator to take whatever action is necessary to 
achieve compliance with the statute, rule, condition, limitation or 
restriction.

(b)  Conduct a contested case hearing on the allegations of the 
petition.  Within 60 days after the hearing, the department shall 
either dismiss the petition or notify the alleged violator of its 
finding that the allegations are true and order the alleged violator 
to take whatever action is necessary to achieve compliance with 
the statute, rule, condition, limitation or restriction.

(d)  If the department determines that the allegations are un-
true or that the petition was filed maliciously or in bad faith, dis-
miss the petition without holding a hearing.

(3) Any person who maliciously or in bad faith files a petition 
under sub. (1) is liable for attorney fees and damages or other ap-
propriate relief to the person that is the subject of the petition.

History:  1985 a. 60; 1995 a. 227 s. 827; Stats. 1995 s. 281.94; 2007 a. 227.

281.95 Remedies; water withdrawal violations.  Any 
person who makes a withdrawal in violation of s. 281.35, 
281.344 (3) (a), or 281.346 (3) (a), in violation of a condition, 
limitation or restriction of a permit or approval issued in confor-
mance with s. 281.35 (6) (a) or in violation of any rule promul-
gated under s. 281.35 (4) to (6), 281.344 (3) (a), or 281.346 (3) 
(a) is liable to any person who is adversely affected by the with-
drawal for damages or other appropriate relief.  Any person who 
is or may be adversely affected by an existing or proposed with-
drawal which is in violation of a condition, limitation or restric-
tion of a permit or approval issued in conformance with s. 281.35 
(6) (a) or in violation of any rule promulgated under s. 281.35 (4) 
to (6) may bring an action in the circuit court to restrain or enjoin 
the withdrawal.

History:  1985 a. 60; 1995 a. 227 s. 828; Stats. 1995 s. 281.95; 2007 a. 227.

281.96 Visitorial powers of department.  Every owner of 
an industrial establishment shall furnish to the department all in-
formation required by it in the discharge of its duties under subch. 
II, except s. 281.17 (6) and (7).  Any member of the natural re-
sources board or any employee of the department may enter any 
industrial establishment for the purpose of collecting such infor-
mation, and no owner of an industrial establishment shall refuse 
to admit such member or employee.  The department shall make 
such inspections at frequent intervals.  The secretary and all 
members of the board shall have power for all purposes falling 
within the department[s jurisdiction to administer oaths, issue 
subpoenas, compel the attendance of witnesses and the produc-
tion of necessary or essential data.

History:  1995 a. 227 ss. 402, 403.

281.97 Records; inspection.  Records required by the de-
partment shall be kept by the owners and the department supplied 
with certified copies and such other information as it may re-
quire.  Agents of the department may enter buildings, structures 
and premises of owners supplying the public or industrial plants 
with water, ice, sewerage systems, sewage or refuse disposal ser-

vice and private properties to collect samples, records and infor-
mation, and to ascertain if the rules and orders of the department 
are complied with.

History:  1995 a. 227 s. 410; Stats. 1995 s. 281.97.

281.98 Penalties.  (1) Except as provided in ss. 281.344 
(14) (a), 281.36, 281.346 (14) (a), 281.47 (1) (d), 281.75 (19), 
and 281.99 (2), any person who violates this chapter or any rule 
promulgated or any plan approval, license, special order, or water 
quality certification issued under this chapter shall forfeit not less 
than $10 nor more than $5,000 for each violation.  Each day of 
continued violation is a separate offense.  While an order is sus-
pended, stayed, or enjoined, this penalty does not accrue.

(2) In addition to the penalties provided under sub. (1) or s. 
281.99 (2), the court may award the department of justice the rea-
sonable and necessary expenses of the investigation and prosecu-
tion of a violation of this chapter, including attorney fees.  The 
department of justice shall deposit in the state treasury for de-
posit into the general fund all moneys that the court awards to the 
department or the state under this subsection.  The costs of inves-
tigation and the expenses of prosecution, including attorney fees, 
shall be credited to the appropriation account under s. 20.455 (1) 
(gh).

(3) In addition to the penalties under sub. (1), the court may 
order the defendant to abate any nuisance, restore a natural re-
source or take, or refrain from taking, any other action as neces-
sary to eliminate or minimize any environmental damage caused 
by the defendant.

History:  1995 a. 227; 1997 a. 27; 1999 a. 147; 2001 a. 6, 109; 2003 a. 309; 2007 
a. 227; 2011 a. 118.

281.99 Administrative forfeitures for safe drinking 
water violations.  (1) (a)  The department may directly assess 
forfeitures in the amounts provided under sub. (2) for violations 
of safe drinking water program rules promulgated under s. 281.17 
(8) or (9).

(b)  1.  Subject to subd. 2., if the department proposes to assess 
a forfeiture for a particular violation, it shall first provide written 
notice of the alleged violation to the water system owner or oper-
ator.  The notice shall state the amount of the proposed forfeiture, 
an explanation of how the amount of the proposed forfeiture was 
determined under sub. (2) (b) and a proposed order under par. (c).  
After providing the notice, the department shall attempt to nego-
tiate with the water system owner or operator to remedy the al-
leged violation.  If the water system owner or operator corrects 
the alleged violation, or if the department and the water system 
owner or operator reach a compliance agreement, before an order 
is issued under par. (c), the department may not assess a forfeiture 
for the alleged violation.

2.  The department may directly assess a forfeiture by issuing 
an order under par. (c) without first providing notice if the alleged 
violation either creates an acute risk to public health or safety or 
is part of a documented pattern of noncompliance with one or 
more rules promulgated under s. 281.17 (8) or (9).

(c)  If the department determines that a forfeiture should be as-
sessed for a particular violation, it shall issue an order under s. 
281.19 (2) (a) to the water system owner or operator alleged to 
have committed the violation.  Except as provided in par. (b) 2., 
the department may not issue the order until at least 60 days after 
the day on which it provided notice under par. (b) 1.  The order 
shall specify the amount of the forfeiture assessed, the violation 
and the rule alleged to have been violated and shall inform the li-
censee of the right to contest the order under sub. (3).

(2) (a)  The amount of forfeitures that the department may as-
sess under this section are as follows:

1.  For water systems that serve a population of more than 
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10,000 persons, not less than $10 nor more than $1,000 for each 
day of each violation, but not more than $25,000 per violation in 
one order.

2.  For water systems that serve a population of 10,000 per-
sons or less, not less than $10 and not more than $500 for each 
day of violation, but not more than $25,000 in one order.

(b)  The department, in determining the amount of forfeiture 
that it assesses under this section, shall consider the following 
factors, as appropriate:

1.  The gravity of the violation, including the probability of 
harm to persons served by the water system.

2.  Good faith exercised by the water system owner or opera-
tor, including past or ongoing efforts to correct problems or 
achieve compliance with the safe drinking water program.

3.  Any previous violations committed by the water system 
owner or operator at the same water system.

4.  The financial benefit to the water system owner or opera-
tor of continuing the violation.

5.  Any other relevant factors.
(c)  While an order issued under this section is contested, sus-

pended, stayed or enjoined, any forfeiture under this section does 
not accrue.

(3) A water system owner or operator may contest the is-
suance of an order and the assessment of a forfeiture under this 
section using the procedure under ch. 227 or s. 281.19 (8).  A wa-
ter system owner or operator that timely requests a hearing under 
ch. 227 is entitled to a contested case hearing.

(4) All forfeitures shall be paid to the department within 60 
days after receipt of the order or according to a schedule agreed to 
by the department and the water system owner or operator or, if 
the forfeiture is contested under sub. (3), within 10 days after re-
ceipt of the final decision after exhaustion of administrative re-
view, unless the final decision is appealed and the order is stayed 
by court order.  The department shall remit all forfeitures paid to 
the secretary of administration for deposit in the school fund.

(5) The attorney general may bring an action as provided in s. 
281.19 (2) (a) in the name of the state to collect any forfeiture im-
posed under this section if the forfeiture has not been paid follow-
ing the exhaustion of all administrative and judicial reviews.

(6) Section 893.80 does not apply to actions commenced un-
der this section.

History:  1997 a. 27, 237; 2003 a. 33.
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