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108.01 Public policy declaration. Without intending that
this section shall supersede, alter or modify the specific provi-
sions hereinafter contained in this chapter, the public policy of
this state is declared as follows:

(1) Unemployment in Wisconsin is recognized as an urgent
public problem, gravely affecting the health, morals and welfare
of the people of this state. The burdens resulting from irregular
employment and reduced annual earnings fall directly on the un-
employed worker and his or her family. The decreased and irreg-
ular purchasing power of wage earners in turn vitally affects the
livelihood of farmers, merchants and manufacturers, results in a
decreased demand for their products, and thus tends partially to
paralyze the economic life of the entire state. In good times and
in bad times unemployment is a heavy social cost, directly affect-
ing many thousands of wage earners. Each employing unit in
Wisconsin should pay at least a part of this social cost, connected
with its own irregular operations, by financing benefits for its
own unemployed workers. Each employer’s contribution rate
should vary in accordance with its own unemployment costs, as
shown by experience under this chapter. Whether or not a given
employing unit can provide steadier work and wages for its own
employees, it can reasonably be required to build up a limited re-
serve for unemployment, out of which benefits shall be paid to its
eligible unemployed workers, as a matter of right, based on their
respective wages and lengths of service.

(2) The economic burdens resulting from unemployment
should not only be shared more fairly, but should also be de-
creased and prevented as far as possible. A sound system of un-
employment reserves, contributions and benefits should induce
and reward steady operations by each employer, since the em-
ployer is in a better position than any other agency to share in and
to reduce the social costs of its own irregular employment. Em-
ployers and employees throughout the state should cooperate, in
advisory committees under government supervision, to promote
and encourage the steadiest possible employment. A more ade-

quate system of free public employment offices should be pro-
vided, at the expense of employers, to place workers more effi-
ciently and to shorten the periods between jobs. Education and
retraining of workers during their unemployment should be en-
couraged. Governmental construction providing emergency re-
lief through work and wages should be stimulated.

(3) A gradual and constructive solution of the unemployment
problem along these lines has become an imperative public need.

History: 1989 a. 77; 1997 a. 39.

Wisconsin courts should not look to other jurisdictions, federal or state, in inter-
preting this chapter. National Labor Relations Board law does not constitute persua-
sive authority within Wisconsin unemployment law. Bernhardt v. LIRC, 207 Wis.
2d 292, 558 N.W.2d 874 (Ct. App. 1996), 95-3549.

Effects of Unemployment Compensation Proceedings on Related Labor Litiga-
tion. Mazurak. 64 MLR 133 (1980).

108.015 Construction. Unless the department otherwise
provides by rule, s. 108.02 (26) shall be interpreted consistently
with 26 USC 3306 (b).

History: 1991 a. 89.
Cross-reference: See also ch. DWD 101, Wis. adm. code.

108.02 Definitions. As used in this chapter:

(1) ADMINISTRATIVE ACCOUNT. “Administrative account”
means the account established in s. 108.20.

(2) AGRICULTURAL LABOR. “Agricultural labor” means ser-
vice performed:

(a) On afarm, in the employ of any person, in connection with
cultivating the soil, or in connection with raising or harvesting
any agricultural or horticultural commodity, including the rais-
ing, shearing, feeding, caring for, training and management of
livestock, bees, poultry, and fur-bearing animals and wildlife.

(b) In the employ of the owner or tenant or other operator of a
farm, in connection with the operation, management, conserva-
tion, improvement, or maintenance of such farm and its tools and
equipment, or in salvaging timber or clearing land of brush and
other debris left by a hurricane, if the major part of such service is
performed on a farm.

(¢) In connection with the production or harvesting of any
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commodity defined as an agricultural commodity under 12 USC
1141j (f), in connection with the ginning of cotton, or in connec-
tion with the operation or maintenance of ditches, canals, reser-
voirs, or waterways, not owned or operated for profit, used exclu-
sively for supplying and storing water for farming purposes.

(d) In the employ of the operator of a farm in handling, plant-
ing, drying, packing, packaging, processing, freezing, grading,
storing, or delivering to storage or to market or to a carrier for
transportation to market, in its unmanufactured state, any agricul-
tural or horticultural commodity; but only if such operator pro-
duced more than one-half of the commodity with respect to
which such service is performed.

(dm) In the employ of a group of operators of farms, or a co-
operative organization or unincorporated cooperative association
of which operators of farms are members, in the performance of
service described in par. (d), but only if such operators produced
more than one-half of the commodity with respect to which such
service is performed.

(dn) The provisions of pars. (d) and (dm) shall not be deemed
to be applicable with respect to service performed in connection
with commercial canning or commercial freezing or in connec-
tion with any agricultural or horticultural commodity after its de-
livery to a terminal market for distribution for consumption.

(e) As used in this subsection, the term “farm” includes stock,
dairy, poultry, fruit, fur-bearing animal, and truck farms, planta-
tions, ranches, nurseries, ranges, greenhouses or other similar
structures used primarily for the raising of agricultural or horti-
cultural commodities, and orchards.

(3) ALCOHOL BEVERAGES.
meaning given in s. 125.02 (1).

(4) BASE PERIOD. “Base period” means the period that is
used to compute an employee’s benefit rights under s. 108.06
consisting of:

(a) The first 4 of the 5 most recently completed quarters pre-
ceding the employee’s benefit year; or

(b) If an employee does not qualify to receive any benefits us-
ing the period described in par. (a), the period consisting of the 4
most recently completed quarters preceding the employee’s bene-
fit year.

(4m) BASE PERIOD WAGES. “Base period wages” means all
of the following:

(a) All earnings for wage-earning service that are paid to an
employee during his or her base period as a result of employment
for an employer except any payment made to or on behalf of an
employee or his or her beneficiary under a cafeteria plan within
the meaning of 26 USC 125, if the payment would not be treated
as wages without regard to that plan and if 26 USC 125 would not
treat the payment as constructively received.

(b) All sick pay that is paid directly by an employer to an em-
ployee at the employee’s usual rate of pay during his or her base
period as a result of employment for an employer.

(c) All holiday, vacation, and termination pay that is paid to an
employee during his or her base period as a result of employment
for an employer.

(d) For an employee who, as a result of employment for an
employer, receives temporary total disability or temporary partial
disability payments under ch. 102 or under any federal law which
provides for payments on account of a work-related injury or ill-
ness analogous to those provided under ch. 102, all payments that
the employee would have been paid during his or her base period
as a result of employment for an employer, but not exceeding the
amount that, when combined with other wages, the employee
would have earned but for the injury or illness.

(e) Back pay that an employee would have been paid during

“Alcohol beverages” has the
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his or her base period as a result of employment for an employer,
if the payment of the back pay is made no later than the end of the
104-week period beginning with the earliest week to which the
back pay applies.

(f) All wages that an employer was legally obligated to pay in
an employee’s base period but failed to pay, or was prohibited
from paying as a result of an insolvency proceeding under ch. 128
or as a result of a bankruptcy proceeding under 11 USC 101 et
seq.

(5) BENEFIT YEAR. “Benefit year” means the 52-week period
beginning with a valid new claim week for which an employee’s
benefit rights are computed under s. 108.06, except that the “ben-
efit year” of an employee who files consecutive claims shall be
extended to 53 weeks whenever necessary to avoid utilizing the
same quarter as a part of the base period for 2 successive benefit
years.

(6) BENEFITS. “Benefits” means the money allowance
payable to an employee as compensation for the employee’s wage
losses due to unemployment as provided in this chapter.

(6m) CHILD. “Child” means a natural child, adopted child,
or stepchild.

(7) CoMMISSION. “Commission” means the labor and indus-
try review commission.

(8) COMPUTATION DATE. “Computation date” means that
date as of the close of which the department computes reserve
percentages and determines contribution rates for the next calen-
dar year. The computation date shall be June 30, starting in 1963.

(9) CONTROLLED SUBSTANCE. “Controlled substance” has
the meaning given in s. 961.01 (4).

(9m) CONTROLLED SUBSTANCE ANALOG. “Controlled sub-
stance analog” has the meaning given in s. 961.01 (4m).

(10) DEPARTMENT. “Department” means the department of
workforce development.

(10e) DEPARTMENTAL ERROR. (am) “Departmental error”
means an error made by the department in computing or paying
benefits which results exclusively from:

1. A mathematical mistake, miscalculation, misapplication
or misinterpretation of the law or mistake of evidentiary fact,
whether by commission or omission; or

2. Misinformation provided to a claimant by the department,
on which the claimant relied.

(bm) “Departmental error” does not include an error made by
the department in computing, paying, or crediting benefits to any
individual, whether or not a claimant, or in crediting contribu-
tions or reimbursements to one or more employers that results
from any of the following:

1. A computer malfunction or programming error.

2. An error in transmitting data to or from a financial
institution.

3. A typographical or keying error.

4. A bookkeeping or other payment processing error.

5. An action by the department resulting from a false state-
ment or representation by an individual, including a statement or
representation relating to the individual’s identity.

6. An action by the department resulting from an unautho-
rized manipulation of an electronic system from within or outside
the department.

(c) “Departmental error” does not include an error made by
an appeal tribunal appointed under s. 108.09 (3).

(10m) EDUCATIONAL SERVICE AGENCY. “Educational ser-
vice agency” means a governmental entity or Indian tribal unit
which is established and operated exclusively for the purpose of
providing services to one or more educational institutions.
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(11) ELIGIBILITY. An employee shall be deemed “eligible”
for benefits for any given week of the employee’s unemployment
unless the employee is disqualified by a specific provision of this
chapter from receiving benefits for such week of unemployment,
and shall be deemed “ineligible” for any week to which such a
disqualification applies.

(12) EMPLOYEE. (a) “Employee” means any individual who
is or has been performing services for pay for an employing unit,
whether or not the individual is paid directly by the employing
unit, except as provided in par. (bm), (c), (d), (dm) or (dn).

(bm) Paragraph (a) does not apply to an individual performing
services for an employing unit other than a government unit or
nonprofit organization in a capacity other than as a logger or
trucker, if the employing unit satisfies the department that the in-
dividual meets the conditions specified in subds. 1. and 2., by
contract and in fact:

1. The services of the individual are performed free from
control or direction by the employing unit over the performance
of his or her services. In determining whether services of an indi-
vidual are performed free from control or direction, the depart-
ment may consider the following nonexclusive factors:

a. Whether the individual is required to comply with instruc-
tions concerning how to perform the services.

b. Whether the individual receives training from the employ-
ing unit with respect to the services performed.

c. Whether the individual is required to personally perform
the services.

d. Whether the services of the individual are required to be
performed at times or in a particular order or sequence estab-
lished by the employing unit.

e. Whether the individual is required to make oral or written
reports to the employing unit on a regular basis.

2. The individual meets 6 or more of the following
conditions:

a. The individual advertises or otherwise affirmatively holds
himself or herself out as being in business.

b. The individual maintains his or her own office or performs
most of the services in a facility or location chosen by the individ-
ual and uses his or her own equipment or materials in performing
the services.

c. The individual operates under multiple contracts with one
or more employing units to perform specific services.

d. The individual incurs the main expenses related to the ser-
vices that he or she performs under contract.

e. The individual is obligated to redo unsatisfactory work for
no additional compensation or is subject to a monetary penalty
for unsatisfactory work.

f. The services performed by the individual do not directly
relate to the employing unit retaining the services.

g. The individual may realize a profit or suffer a loss under
contracts to perform such services.

h. The individual has recurring business liabilities or
obligations.

i. The individual is not economically dependent upon a par-
ticular employing unit with respect to the services being
performed.

(c) Paragraph (a) does not apply to an individual performing
services for a government unit or nonprofit organization, or for
any other employing unit in a capacity as a logger or trucker if the
employing unit satisfies the department:

1. That such individual has been and will continue to be free
from the employing unit’s control or direction over the perfor-
mance of his or her services both under his or her contract and in
fact; and

UNEMPLOYMENT INSURANCE 108.02

2. That such services have been performed in an indepen-
dently established trade, business or profession in which the indi-
vidual is customarily engaged.

(d) Paragraph (a) does not apply to a contractor who, in fulfill-
ment of a contract with an employing unit, employs any individ-
ual in employment for which the contractor is subject to the con-
tribution or reimbursement provisions of this chapter.

(dm) Paragraph (a) does not apply to an individual who owns
a business that operates as a sole proprietorship with respect to
services the individual performs for that business.

(dn) Paragraph (a) does not apply to a partner in a business
that operates as a partnership with respect to services the partner
performs for that business.

(e) This subsection shall be used in determining an employing
unit’s liability under the contribution provisions of this chapter,
and shall likewise be used in determining the status of claimants
under the benefit provisions of this chapter.

(f) The department may promulgate rules to ensure the con-
sistent application of this subsection.

Cross-reference: See also chs. DWD 105 and 107, Wis. adm. code.

(13) EMPLOYER. (a) “Employer” means every government
unit and Indian tribe, and any person, association, corporation,
whether domestic or foreign, or legal representative, debtor in
possession or trustee in bankruptcy or receiver or trustee of a per-
son, partnership, association, or corporation, or guardian of the
estate of a person, or legal representative of a deceased person,
any partnership or partnerships consisting of the same partners,
except as provided in par. (L), any limited liability company, and
any fraternal benefit society as defined in s. 614.01 (1) (a), which
is subject to this chapter under the statutes of 1975, or which has
had employment in this state and becomes subject to this chapter
under this subsection and, notwithstanding any other provisions
of this section, any service insurance corporation organized or
operating under ch. 613, except as provided in s. 108.152 (6) (a)
3.

(b) Any employing unit which is a nonprofit organization
shall become an employer as of the beginning of any calendar
year if it employed as many as 4 individuals in employment for
some portion of a day on at least 20 days, each day being in a dif-
ferent calendar week, whether or not such weeks were consecu-
tive, in either that year or the preceding calendar year.

(¢) 1. Any employing unit which employs an individual in
agricultural labor shall become an employer as of the beginning
of any calendar year if the employing unit paid or incurred a lia-
bility to pay cash wages for agricultural labor which totaled
$20,000 or more during any quarter in either that year or the pre-
ceding calendar year, or if the employing unit employed as many
as 10 individuals in some agricultural labor for some portion of a
day on at least 20 days, each day being in a different calendar
week, whether or not such weeks were consecutive, in either that
year or the preceding calendar year.

2. For the purpose of this paragraph any individual who is a
member of a crew furnished by a crew leader to perform service
in agricultural labor for any other person shall be an employee of
such crew leader if:

a. Such crew leader holds a valid certificate of registration
under 29 USC 1801 to 1872; or substantially all the members of
such crew operate or maintain tractors, mechanized harvesting or
cropdusting equipment, or any other mechanized equipment
which is provided by such crew leader; and

b. If such crew leader is not an employee of such other person
under sub. (12).

3. For the purposes of this paragraph, if any individual who
is furnished by a crew leader to perform service in agricultural la-
bor is not an employee of the crew leader under subd. 2., such
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other person, and not the crew leader, is the employer of that indi-
vidual and the other person shall be considered to have paid or in-
curred liability to pay cash remuneration to the individual in an
amount equal to the amount of cash remuneration paid or payable
to the individual by the crew leader, either on behalf of the crew
leader or such other person, for the service in agricultural labor
performed for such other person.

4. For the purpose of this paragraph, “crew leader” means an
individual who furnishes individuals to perform service in agri-
cultural labor for any other person, pays on behalf of himself or
herself or on behalf of such other person the individuals so fur-
nished to perform such labor, and has not entered into a written
agreement with such other person under which he or she is desig-
nated as an employee of such other person.

(d) Any employing unit of an individual or individuals in do-
mestic service shall become an employer as of the beginning of
any calendar year if the employer paid or incurred liability to pay
cash wages of $1,000 or more during any quarter in either that
year or the preceding calendar year for such domestic service.

(e) Any other employing unit, except a government unit, shall
become an employer as of the beginning of any calendar year if
the employing unit:

1. Paid or incurred liability to pay wages for employment
which totaled $1,500 or more during any quarter in either that
year or the preceding calendar year; or

2. Employed at least one individual in some employment in
each of 20 or more calendar weeks in either that year or the pre-
ceding calendar year, whether or not the same individual was in
employment in each such week and whether or not such weeks
were consecutive; except that

3. Wages and employment for agricultural labor which meets
the conditions of par. (c) shall be counted under this paragraph,
but wages and employment for domestic service shall not be so
counted except as par. (i) applies.

(f) Any employing unit which is subject to the federal unem-
ployment tax act for any calendar year, or which, as a condition
for approval of this chapter for full tax credit against the tax im-
posed by the federal unemployment tax act, is required, pursuant
to such act, the social security act, or any other federal law, to be
an employer, shall become an employer as of the beginning of
such calendar year.

(g) Any employing unit which succeeds to the business of any
employer shall become an employer as provided in s. 108.16 (8).

(h) Any employing unit which files with the department a
written election to become an “employer” for not less than 2 cal-
endar years may become an “employer” if the department ap-
proves the election in writing, as of the date and under the condi-
tions stated in the approved election.

1. The department may refuse to approve any such election in
the interest of the proper administration of this chapter. The de-
partment shall not approve any such election by a nonprofit orga-
nization unless the employing unit also elects reimbursement fi-
nancing in accordance with s. 108.151 (2), and shall terminate
such election under this chapter if the election of reimbursement
financing is terminated under s. 108.151 (3). The department
may at any time by written notice to the employer terminate an
election in the interest of the proper administration of this
chapter.

2. Notwithstanding par. (i), an electing employer may termi-
nate the election no earlier than 2 calendar years after the election
and thereby cease to be an employer at the close of any week
which ends after the month in which the employer files a written
notice to that effect with the department if the employer is not
then subject to this chapter under pars. (b) to (g).

(i) An employer shall cease to be subject to this chapter only
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upon department action terminating coverage of such employer.
The department may terminate an employer’s coverage, on its
own motion or on application by the employer, by electronically
delivering to the employer, or mailing to the employer’s last-
known address, a notice of termination. An employer’s coverage
may be terminated whenever the employer ceased to exist, trans-
ferred its entire business, or would not otherwise be subject under
any one or more of pars. (b) to (g). If any employer of agricul-
tural labor or domestic service work becomes subject to this
chapter under par. (c) or (d), with respect to such employment,
and the employer is otherwise subject to this chapter with respect
to other employment, the employer shall continue to be covered
with respect to agricultural labor or domestic service, or both,
while the employer is otherwise subject to this chapter, without
regard to the employment or wage requirements under par. (c) or
(d). If a termination of coverage is based on an employer’s appli-
cation, it shall be effective as of the close of the quarter in which
the application was filed. Otherwise, it shall be effective as of the
date specified in the notice of termination.
Cross-reference: See also s. DWD 110.09, Wis. adm. code.

(j) “Employer” includes a person who pays wages to an indi-
vidual on account of sickness or accident disability if the person
is classified as an “employer” under rules promulgated by the de-
partment. If the person is so classified, no other person is an
“employer” by reason of making such payments.

Cross-reference: See also s. DWD 110.06, Wis. adm. code.

(k) Except as provided in s. 108.065 (3m), “employer” does
not include a county department, an aging unit, or, under s.
46.2785, a private agency that serves as a fiscal agent or contracts
with a fiscal intermediary to serve as a fiscal agent under s.
46.272 (7) (e) or 47.035 as to any individual performing services
for a person receiving long-term support services under s. 46.272
(7) (b), 46.275, 46.277, 46.278, 46.2785, 46.286, 46.495, 51.42,
or 51.437 or personal assistance services under s. 47.02 (6) (c).

NOTE: Par. (k) is shown as amended by 2021 Wis. Acts 231 and 239 and as
merged by the legislative reference bureau under s. 13.92 (2) (i).

(L) “Employer” means all partnerships consisting of the same
partners except that “employer” means each partnership consist-
ing of the same partners if:

1. Each partnership maintains separate accounting records;

2. Each partnership otherwise qualifies as an “employer” un-
der this subsection;

3. Each partnership files a written request with the depart-
ment to be treated as an “employer”; and

4. The department approves the requests.

(14) EMPLOYER’S ACCOUNT. “Employer’s account” means
an employer’s separate account in the fund maintained as re-
quired under s. 108.16 (2) (a).

(14m) EMPLOYING UNIT. “Employing unit” means any per-
son who employs one or more individuals.

(15) EMPLOYMENT. (a) “Employment”, subject to the other
provisions of this subsection means any service, including ser-
vice in interstate commerce, performed by an individual for pay.

(b) The term “employment” shall include an individual’s en-
tire service performed within, or partly within and partly outside,
Wisconsin, if such service is “localized” in Wisconsin; and shall
also include such service, if it is not “localized” in any state but is
performed partly within Wisconsin, and if:

1. The base of operations, or, if there is no base of opera-
tions, then the place from which such service is directed or con-
trolled, is in Wisconsin; or

2. The base of operations or place from which such service is
directed or controlled is not in any state in which some part of
such service is performed, but the individual’s residence is in
Wisconsin.
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(¢) An individual’s entire service for an employer, whether
performed partly within or entirely outside Wisconsin, shall be
deemed “employment” subject to this chapter, provided both the
following conditions exist:

1. Such service is deemed “employment” covered by this
chapter pursuant to a reciprocal arrangement between the depart-
ment and each agency administering the unemployment insur-
ance law of a jurisdiction in which part of such service is per-
formed; or no contributions are required with respect to any of
such service under any other unemployment insurance law; and

2. The employer so elects with the department’s approval and
with written notice to the individual.

(d) An individual’s entire service shall be deemed “localized”
within a state, if such service is performed entirely within such
state, or if such service is performed partly within and partly out-
side such state but the service performed outside such state is in-
cidental to the individual’s service within such state (for example,
is temporary or transitory in nature or consists of isolated
transactions).

(dm) “Employment” includes an individual’s service, wher-
ever performed within the United States or Canada, if:

1. Such service is not covered under the unemployment in-
surance law of any other state or Canada; and

2. The place from which the service is directed or controlled
is in Wisconsin.

(dn) “Employment” includes the service of an individual who
is a citizen of the United States, performed outside the United
States, except in Canada, in the employ of an American employer,
other than service which is deemed “employment” under par. (b),
(c) or (d) or the parallel provisions of another state’s law, if:

1. The employer’s principal place of business in the United
States is located in Wisconsin; or

2. The employer has no place of business in the United
States, but:

a. The employer is an individual who is a resident of Wiscon-
sin; or

b. The employer is a corporation or a limited liability com-
pany which is organized under the laws of Wisconsin; or

c. The employer is a partnership or a trust and the number of
the partners or trustees who are residents of Wisconsin is greater
than the number who are residents of any one other state; or

3. None of the criteria of subds. 1. and 2. is met but the em-
ployer has elected coverage in Wisconsin or, the employer having
failed to elect coverage in any state, the individual has filed a
claim for benefits, based on such service, under this chapter.

(do) 1. An “American employer”, for purposes of par. (dn),
means a person who is:

a. An individual who is a resident of the United States; or

b. A partnership if two-thirds or more of the partners are res-
idents of the United States; or

c. A trust, if all the trustees are residents of the United States;
or

d. A corporation or limited liability company organized un-
der the laws of the United States or of any state.

2. For the purposes of pars. (dm) to (do), the term “United
States” includes the states, the District of Columbia, common-
wealth of Puerto Rico, and the Virgin Islands.

(e) In determining whether an individual’s entire services
shall be considered “employment” subject to this chapter, under
pars. (b), (c), (d), (dm) and (dn), the department may determine
and redetermine the individual’s status hereunder for such rea-
sonable periods as it considers advisable, and may refund, as paid
by mistake, any contributions that have been paid hereunder with

UNEMPLOYMENT INSURANCE 108.02
respect to services duly covered under any other unemployment
insurance law.

(f) “Employment” as applied to work for a government unit or
Indian tribe, except as such unit or tribe duly elects otherwise
with the department’s approval, does not include service:

1. As an official elected by vote of the public;

2. As an official appointed to fill part or all of the unexpired
term of a vacant position normally otherwise filled by vote of the
public;

3. As a member of a legislative body or the judiciary of a
state or political subdivision, or as a member of an elective leg-
islative body or the judiciary of an Indian tribe;

4. As amember of the Wisconsin national guard in a military
capacity;

5. As an employee serving solely on a temporary basis in
case of fire, storm, snow, earthquake, flood or similar emergency;
or

6. In a position which, under or pursuant to the laws of this
state, or of an Indian tribe, is designated as a major nontenured
policymaking or advisory position, or is designated as a policy-
making or advisory position the performance of the duties of
which does not ordinarily require more than 8 hours per week.

(g) “Employment” as applied to work for a government unit,
an Indian tribe, or a nonprofit organization, except as such unit,
tribe, or organization duly elects otherwise with the department’s
approval, does not include service:

1. By an individual receiving work relief or work training as
part of an unemployment work-relief or work-training program
assisted or financed in whole or in part by any federal agency or
by an agency of a state or political subdivision thereof or by an
Indian tribe, unless otherwise required as a condition for partici-
pation by the unit or organization in such program;

2. In a facility conducted for the purpose of carrying out a
program of rehabilitation for individuals whose earning capacity
is impaired by age or physical or mental deficiency or injury, or
providing remunerative work for individuals who because of their
impaired physical or mental capacity cannot be readily absorbed
in the competitive labor market, by an individual receiving such
rehabilitation or remunerative work; or

3. By an inmate of a custodial or penal institution.

(gm) “Employment,” as applied to work for an Indian tribe,
does not include service performed after the department termi-
nates application of this chapter to the tribe under s. 108.152 (6)
(a) 3.

(h) “Employment” as applied to work for a nonprofit organi-
zation, except as such organization duly elects otherwise with the
department’s approval, does not include service:

1. In the employ of a church or convention or association of
churches;

2. In the employ of an organization operated primarily for re-
ligious purposes and operated, supervised, controlled, or princi-
pally supported by a church or convention or association of
churches; or

3. By a duly ordained, commissioned or licensed minister of
a church in the exercise of his or her ministry or by a member of
a religious order in the exercise of duties required by such order.

(i) “Employment” as applied to work for an educational insti-
tution, except as such institution duly elects otherwise with the
department’s approval, does not include service:

1. By a student who is enrolled and is regularly attending
classes at such institution; or

2. By the spouse of such a student, if given written notice at
the start of such service, that the work is under a program to pro-
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vide financial assistance to the student and that the work will not
be covered by any program of unemployment insurance.

(j) “Employment” as applied to work for a given employer, ex-
cept as such employer duly elects otherwise with the depart-
ment’s approval, does not include service:

1. By an individual who is enrolled at a nonprofit or public
educational institution which normally maintains a regular fac-
ulty and curriculum and normally has a regularly organized body
of students in attendance at the place where its educational activ-
ities are carried on as a student in a full-time program, taken for
credit at such institution, which combines academic instruction
with work experience, if such service is an integral part of such
program and such institution has so certified to the employer, ex-
cept as to a program established by or on behalf of an employer or
group of employers;

2. As a student nurse in the employ of a hospital or a nurses’
training school by an individual who is enrolled and is regularly
attending classes in a nurses’ training school;

3. As an intern in the employ of a hospital by an individual
who has completed a 4-year course in a medical school;

4. In the employ of a hospital by a patient of such hospital;

5. In any quarter in the employ of any organization exempt
from federal income tax under 26 USC 501 (a), other than an or-
ganization described in 26 USC 401 (a) or 501 (c) (3), or under
26 USC 521, if the remuneration for such service is less than $50;

6. By a nonresident alien for the period that he or she is tem-
porarily present in the United States as a nonimmigrant under 8
USC 1101 (a) (15) (F), (), M), or (Q), if the service is per-
formed to carry out the purpose for which the alien is admitted to
the United States, as provided in 8 USC 1101 (a) (15) (F), (J),
(M), or (Q), or by the spouse or minor child of such an alien if the
spouse or child was also admitted to the United States under 8
USC 1101 (a) (15) (F), (J), (M), or (Q) for the same purpose; or

7. By an individual who is a participant in the AmeriCorps
program in a program that is funded under 42 USC 12581 (a) or
(d) (1) or (2), except service performed pursuant to a professional
corps program as described in 42 USC 12572 (a) (8) or service
performed pursuant to an innovative education award only pro-
gram under 42 USC 12653 (b).

(k) “Employment” as applied to work for a given employer
other than a government unit or nonprofit organization, except as
the employer elects otherwise with the department’s approval,
does not include service:

1. In agricultural labor unless performed for an employer
subject to this chapter under sub. (13) (c) or (i);

2. As a domestic in the employ of an individual in the indi-
vidual’s private home, or as a domestic in the employ of a local
college club or of a local chapter of a college fraternity or soror-
ity, unless performed for an individual, club, or chapter that is an
employer subject to this chapter under sub. (13) (d) or (i);

3. As acaddy on a golf course;

4. As an individual selling or distributing newspapers or
magazines on the street or from house to house;

5. With respect to which unemployment insurance is payable
under 45 USC 351 to 369;

6. By an individual for a person as an insurance agent or an
insurance solicitor, if all of the service performed as an insurance
agent or solicitor by the individual for the person is performed for
remuneration solely by way of commissions;

7. By an individual to whom all of the following apply:

a. The individual is a real estate licensee, as defined in s.
452.01 (5).

b. Seventy-five percent or more of the remuneration, whether
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or not paid in cash, for the services performed by the individual
as a real estate licensee is directly related to sales or other output,
including the performance of services, rather than to the number
of hours worked.

c. The services performed by the individual are performed
pursuant to a written contract between the individual and the per-
son for whom the services are performed and the contract pro-
vides that the individual will not be treated as an employee with
respect to the services for federal tax purposes;

8. As an unpaid officer of a corporation or association or as
an unpaid manager of a limited liability company;

9. Covered by any other unemployment insurance law pur-
suant to a reciprocal arrangement made by the department under
s. 108.14 (8m);

10. For an employer who would otherwise be subject to this
chapter solely because of sub. (13) (f), if and while the employer,
with written notice to and approval by the department, covers un-
der the unemployment insurance law of another jurisdiction all
services for such employer that would otherwise be covered un-
der this chapter;

11. By an individual in the employ of the individual’s son,
daughter or spouse, and by an individual under the age of 18 for
his or her parent;

15. By an individual as a court reporter if the individual re-
ceives wages on a per diem basis;

16. By an individual who is engaged, in a home or otherwise
than in a permanent retail establishment, in the service of selling
or soliciting the sale of consumer products for use, sale, or resale
by the buyer, if substantially all of the remuneration therefor is di-
rectly related to the sales or other output related to sales rather
than to hours worked;

17. In any type of maritime service specifically excluded
from coverage under the federal unemployment tax act;

18. By an individual who leases a motor vehicle used for
taxicab purposes or other taxi equipment attached to and becom-
ing a part of the vehicle under a bona fide lease agreement, if:

a. The individual retains the income earned through the use
of the leased motor vehicle or equipment during the lease term;

b. The individual receives no direct compensation from the
lessor during the lease term; and

c. The amount of the lease payment is not contingent upon
the income generated through the use of the motor vehicle or
equipment during the lease term;

19. Performed by an individual for a seasonal employer if the
individual received written notice from the seasonal employer
prior to performing any service for the employer that the service
is potentially excludable under this subdivision unless:

a. The individual is employed by the seasonal employer for a
period of 90 days or more, whether or not service is actually per-
formed on each such day, during any season, as determined under
s. 108.066, that includes any portion of the individual’s base pe-
riod; or

b. The individual has been paid or is treated as having been
paid wages or other remuneration of $500 or more during his or
her base period for services performed for at least one employer
other than the seasonal employer that is subject to the unemploy-
ment insurance law of any state or the federal government; or

20. Provided to a recipient of medical assistance under ch. 49
by an individual who is not an employee of a home health agency,
if the service is:

a. Private duty nursing service or part-time intermittent care
authorized under s. 49.46 (2) (b) 6. g., for which medical assis-
tance reimbursement is available as a covered service, provided
by an individual who is certified by the department of health ser-
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vices under s. 49.45 (2) (a) 11. as a nurse in independent practice
or as an independent nurse practitioner; or

b. Respiratory care service for ventilator-dependent individu-
als authorized under s. 49.46 (2) (b) 6. m., for which medical as-
sistance reimbursement is available as a covered service, pro-
vided by an individual who is certified by the department of
health services under s. 49.45 (2) (a) 11. as a provider of respira-
tory care services in independent practice.

21. Performed by a full-time student, as defined in 26 USC
3306 (q), for less than 13 calendar weeks in a calendar year in the
employ of an organized camp, if one of the following applies:

a. The camp does not operate for more than 7 months in the
calendar year and did not operate for more than 7 months in the
preceding calendar year.

b. The camp had average gross receipts for any 6 months in
the preceding calendar year that were not more than 33 1/3 per-
cent of its average gross receipts for the other 6 months in the pre-
ceding calendar year.

(km) “Employment,” as applied to work for a given employer
other than a government unit or a nonprofit organization, except
as the employer elects otherwise with the department’s approval,
does not include service provided by an individual to an ill or dis-
abled family member who is the employing unit for such service,
if the service is personal care or companionship. For purposes of
this paragraph, “family member” means a spouse, parent, child,
grandparent, or grandchild of an individual, by blood or adoption,
or an individual’s step parent, step child, or domestic partner. In
this paragraph, “domestic partner” has the meaning given in s.
770.01 (1).

(kt) “Employment,” as applied to work for a given employer
other than a government unit, an Indian tribe, or a nonprofit orga-
nization, except as the employer elects otherwise with the depart-
ment’s approval, does not include service performed by an inmate
of a state prison, as defined in s. 302.01, or a federal prison.

(L) “Employment” includes an individual’s service for an em-
ployer organized as a corporation or a limited liability company
that is treated as a corporation under this chapter in which the in-
dividual is a principal officer and has a direct or indirect owner-
ship interest, except as provided in s. 108.025.

(n) If any employment for a government unit, Indian tribe, or
nonprofit organization excluded under other paragraphs of this
subsection is required by the federal unemployment tax act, the
social security act, or any other federal law, to be employment
covered by this chapter as a condition for approval of this chapter
for full tax credit against the tax imposed by the federal unem-
ployment tax act, such exclusion shall not apply under this
chapter.

Cross-reference: See also ch. DWD 103, Wis. adm. code.

(15m) FAMILY CORPORATION. “Family corporation” means:

(a) A corporation or a limited liability company that is treated
as a corporation under this chapter in which 50 percent or more of
the ownership interest, however designated or evidenced, is or
during a claimant’s employment was owned or controlled, di-
rectly or indirectly, by the claimant or by the claimant’s spouse or
child, or by the claimant’s parent if the claimant is under the age
of 18, or by a combination of 2 or more of them; or

(b) Except where par. (a) applies, a corporation or a limited li-
ability company that is treated as a corporation under this chapter
in which 25 percent or more of ownership interest, however des-
ignated or evidenced, is or during a claimant’s employment was
owned or controlled, directly or indirectly, by the claimant.

(15s) FULL-TIME WORK. “Full-time work” means work per-
formed for 32 or more hours per week.

(16) FuND. “Fund” means the unemployment reserve fund
established in s. 108.16.
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(17) GOVERNMENT UNIT. “Government unit” means:

(a) This state, including all of its constitutional offices,
branches of government, agencies, departments, boards, commis-
sions, councils, committees and all other parts and subdivisions
of state government, and all public bodies or instrumentalities of
this state and one or more other states; and

(b) Any school district, county, city, village, town and any
other public corporation or entity, any combination thereof and
any agency of any of the foregoing, and any public body or instru-
mentality of any political subdivision of this state and one or
more other states or one or more political subdivisions of one or
more other states.

(17m) INDIAN TRIBE. “Indian tribe” has the meaning given
in 25 USC 5304 (e), and includes any subdivision, subsidiary, or
business enterprise that is wholly owned by such an entity.

(18) INSTITUTION OF HIGHER EDUCATION. “Institution of
higher education” means a nonprofit or public educational insti-
tution which provides an educational program for which it awards
a bachelor’s or higher degree, or provides a program which is ac-
ceptable for full credit toward such a degree or a program of train-
ing to prepare students for gainful employment in a recognized
occupation, and admits as regular students only individuals hav-
ing a certificate of graduation from a high school, or the recog-
nized equivalent of such a certificate.

(18m) LOGGER. “Logger” means a skidding operator or
piece cutter with a forest products manufacturer or a logging
contractor.

(19) NONPROFIT ORGANIZATIONS. “Nonprofit organization”
means an organization described in 26 USC 501 (c) (3) that is ex-
empt from federal income tax under 26 USC 501 (a).

(20) PARTIAL UNEMPLOYMENT. An employee is “partially
unemployed” in any week for which he or she earns some wages
and is eligible for some benefits under s. 108.05 (3).

(20g) PART-TIME INTERMITTENT CARE. “Part-time intermit-
tent care,” as defined by the department of health services under
s.49.45 (10), means skilled nursing service that is provided in the
home of a recipient of medical assistance under ch. 49 under a
written plan of care that specifies the medical necessity of the
care.

(20m) PART-TIME WORK. “Part-time work” means work per-
formed for less than 32 hours per week.

(20r) PARTNERSHIP. “Partnership” has the meaning given in
s. 178.0102 (11).

(21) PAYROLL. (a) “Payroll” means all wages paid directly
or indirectly by an employer within a certain period to individuals
with respect to their employment by that employer, and includes
all such wages for work which is excluded under sub. (15) (k) if
the wages paid for such work:

1. Are subject to a tax under the federal unemployment tax
act or are exempted from that tax only because the federal unem-
ployment tax act (26 USC 3301 to 3311) applies to a lesser
amount of wages paid to an individual during a calendar year than
the amount specified in par. (b); and

2. Are not subject to contributions under another unemploy-
ment insurance law.

(b) Notwithstanding par. (a), except as provided in ss. 108.151
(7) (a) and 108.155 (1) (a), an employer’s payroll for calendar
years prior to 2009 includes only the first $10,500 of wages paid
by an employer to an individual during each calendar year, for
calendar years 2009 and 2010 includes only the first $12,000 of
such wages, for calendar years 2011 and 2012 includes only the
first $13,000 of such wages, and for calendar years after 2012 in-
cludes only the first $14,000 of such wages, including any wages
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paid for any work covered by the unemployment insurance law of
any other state, except as authorized in s. 108.17 (5).

(c) If the federal unemployment tax is amended to apply to a
higher amount of wages paid to an individual during a calendar
year than the amount specified in par. (b), then the higher amount
shall likewise apply under par. (b), as a substitute for the amount
there specified, starting with the same period to which the federal
amendment first applies.

(21¢) PRIVATE-DUTY NURSING SERVICE. “Private-duty nurs-
ing service” means skilled nursing service under a written plan of
care that specifies the medical necessity of the care, which is pro-
vided to a recipient of medical assistance under ch. 49 whose
medical condition requires more continuous skilled nursing ser-
vice than may be provided as part-time intermittent care.

(21e) PROFESSIONAL EMPLOYER ORGANIZATION. “Profes-
sional employer organization” means any person who is currently
registered as a professional employer organization with the de-
partment of financial institutions in accordance with subch. III of
ch. 202, who contracts to provide the nontemporary, ongoing em-
ployee workforce of more than one client under a written leasing
contract, the majority of whose clients are not under the same
ownership, management, or control as the person other than
through the terms of the contract, and who under contract and in
fact:

(a) Has the right to hire and terminate the employees who per-
form services for the client and to reassign the employees to other
clients;

(b) Sets the rate of pay of the employees, whether or not
through negotiations and whether or not the responsibility to set
the rate of pay is shared with the client;

(c) Has the obligation to and pays the employees from its own
accounts;

(d) Has a general right of direction and control over the em-
ployees, including corporate officers, which right may be shared
with the client to the degree necessary to allow the client to con-
duct its business, meet any fiduciary responsibility, or comply
with any applicable regulatory or statutory requirements;

(e) Assumes responsibility for the unemployment insurance
coverage of the employees, files all required reports, pays all re-
quired contributions or reimbursements due on the wages of the
employees, and otherwise complies with all of the provisions of
this chapter that are applicable to employers on behalf of the
client;

(f) Has the obligation to establish, fund, and administer em-
ployee benefit plans for the employees; and

(g) Provides notice of the employee leasing arrangement to
the employees.

(21m) QUARTER. “Quarter” means a 3-month period ending
on March 31, June 30, September 30 or December 31.

(21s) RELATED CORPORATIONS. “Related corporations”
means 2 or more corporations to which at least one of the follow-
ing conditions applies:

(a) The corporations are members of a controlled group of
corporations, as defined in 26 USC 1563, or would be members if
26 USC 1563 (a) (4) and (b) did not apply and if the phrase “more
than fifty percent” were substituted for the phrase “at least eighty
percent” wherever it appears in 26 USC 1563 (a).

(b) If the corporations do not issue stock, either 50 percent or
more of the members of one corporation’s governing body are
members of the other corporation’s governing body, or the hold-
ers of 50 percent or more of the voting power to select such mem-
bers are concurrently the holders of more than 50 percent of that
power in respect to the other corporation.

Updated 23-24 Wis. Stats. 8

(c) Fifty percent or more of one corporation’s officers are
concurrently officers of the other corporation.

(d) Thirty percent or more of one corporation’s employees are
concurrently employees of the other corporation.

(22) RESERVE PERCENTAGE. “Reserve percentage” shall for
contribution purposes refer to the status of an employer’s ac-
count, as determined by the department as of the applicable
“computation date”. In calculating an employer’s net reserve as
of any computation date, the employer’s account shall be charged
with benefits paid on or before said date, and shall be credited
with contributions, on the employer’s payroll through said date, if
paid by the close of the month which follows said date or if paid
pursuant to s. 108.18 (7) and within the period therein specified.
The employer’s “reserve percentage” means the net reserve of the
employer’s account as of the computation date, stated as a per-
centage of the employer’s “payroll” in the year ending on such
date or in the year applicable under s. 108.18 (6).

(22m) SCHOOL YEAR EMPLOYEE. “School year employee”
means an employee of an educational institution or an educa-
tional service agency, or an employee of a government unit, In-
dian tribe, or nonprofit organization which provides services to or
on behalf of an educational institution, who performs services
under an employment contract which does not require the perfor-
mance of services on a year-round basis.

(23) SEASONAL EMPLOYER. “Seasonal employer” means an
employer designated by the department under s. 108.066.

(23g) SKILLED NURSING SERVICE. “Skilled nursing service”
means professional nursing service that is provided under a
physician’s order, that requires the skills of a licensed registered
nurse or licensed practical nurse, and that is provided directly by
the licensed registered nurse or licensed practical nurse or di-
rectly by the licensed practical nurse under the supervision of the
licensed registered nurse.

(24) STANDARD RATE. As to any calendar year, “standard
rate” means the combined rate of contributions from the applica-
ble schedules of s. 108.18 (4) and (9) which is closest to but not
less than 5.4 percent.

(24m) TEMPORARY HELP COMPANY. “Temporary help com-
pany” means an entity which contracts with a client to supply in-
dividuals to perform services for the client on a temporary basis
to support or supplement the workforce of the client in situations
such as personnel absences, temporary personnel shortages, and
workload changes resulting from seasonal demands or special as-
signments or projects, and which, both under contract and in fact:

(a) Negotiates with clients for such matters as time, place,
type of work, working conditions, quality, and price of the
services;

(b) Determines assignments or reassignments of individuals
to its clients, even if the individuals retain the right to refuse spe-
cific assignments;

(c) Sets the rate of pay of the individuals, whether or not
through negotiation;

(d) Pays the individuals from its account or accounts; and

(e) Hires and terminates individuals who perform services for
the clients.

(25) TOTAL UNEMPLOYMENT. An employee is “totally unem-
ployed” in any week for which he or she earns no wages.

(25e) TRUCKER. “Trucker” means a contract operator with a
trucking carrier.

(25m) VALID NEW CLAIM WEEK. “Valid new claim week”
means the first week of an employee’s benefit year.

(25s) VOCATIONAL TRAINING. “Vocational training” in-
cludes technical, skill-based, or job readiness training intended to
pursue a career.
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(26) WAGES. Unless the department otherwise specifies by
rule:

(a) “Wages” means every form of remuneration payable, di-
rectly or indirectly, for a given period, or payable within a given
period if this basis is permitted or prescribed by the department,
by an employing unit to an individual for personal services.

(b) “Wages” includes:

1. Any payment in kind or other similar advantage received
from an individual’s employing unit for personal services, except
as provided in par. (c).

2. The value of an employee achievement award that is com-
pensation for services.

3. The value of tips that are received while performing ser-
vices which constitute employment, and that are included in a
written statement furnished to an employer under 26 USC 6053
(a).

4. Any payment under a deferred compensation and salary
reduction arrangement which is treated as wages under 26 USC
3306 (1).

5. Any payment made by a corporation electing to be taxed
as a partnership under subchapter S of chapter 1 of the federal in-
ternal revenue code, 26 USC 1361 to 1379, to an officer, which is
reasonable compensation for services performed for the corpora-
tion, or the reasonable value of services performed by an officer
for such a corporation, if the officer receives no payment for the
services or less than the reasonable value of the services, except:

a. A distribution of earnings and profits which is in excess of
any such payment;

b. A loan to an officer evidenced by a promissory note signed
by the officer prior to the payment of the loan proceeds and
recorded in the records of such a corporation as a loan to the
officer;

c. A repayment of a loan or payment of interest on a loan
made by an officer to such a corporation and recorded in the
records of the corporation as a liability of the corporation;

d. A reimbursement by such a corporation of reasonable cor-
porate expenses incurred by an officer which is documented by a
written expense voucher and recorded in the records of the corpo-
ration as corporate expenses; or

e. A reasonable lease or rental payment to an officer who
owns property which is leased or rented to such a corporation.

(c) “Wages” does not include:

1. The amount of any payment, including any amount paid
by an employer for insurance or annuities or into an account to
provide for such payment, made to or on behalf of an employee or
any of his or her dependents under a plan or system established
by an employer which makes provision for its employees gener-
ally, or for its employees generally and their dependents, or for a
class or classes of its employees, or for a class or classes of its em-
ployees and their dependents, on account of:

a. Sickness or accident disability, except that in the case of
payments made to an employee or any of his or her dependents,
“wages” excludes only payments which are received under ch.
102 or under any federal law which provides for payments on ac-
count of a work-related injury or illness analogous to those pro-
vided under ch. 102 as a result of employment for an employer;

b. Medical or hospitalization expenses in connection with
sickness or accident disability; or

c. Death.

2. Any payment for sickness or accident disability, or medi-
cal or hospitalization expenses in connection with sickness or ac-
cident disability, made by an employer to or on behalf of an em-
ployee after the expiration of 6 months following the last month
in which the employee worked for the employer.
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3. Any payment made to or on behalf of an employee or his
or her beneficiary under a cafeteria plan, within the meaning of
26 USC 125, if the payment would not be treated as wages with-
out regard to that plan and if 26 USC 125 would not treat the pay-
ment as constructively received.

4. Except as provided in par. (b) 4., any payment made to, or
on behalf of, an employee or his or her beneficiary:

a. From or to a trust described in 26 USC 401 (a) which is ex-
empt from taxation under 26 USC 501 (a) at the time of the pay-
ment unless the payment is made to an employee of the trust as
remuneration for services rendered as an employee and not as a
beneficiary of the trust;

b. Under or to an annuity plan which, at the time of the pay-
ment, is a plan described in 26 USC 403 (a);

c. Under a simplified employee pension, as defined in 26
USC 408 (k) (1), other than any contributions described in 26
USC 408 (k) (6);

d. Under or to an annuity contract described in 26 USC 403
(b), other than a payment for the purchase of such a contract
which is made by reason of a salary reduction agreement,
whether evidenced by a written instrument or otherwise;

e. Under or to an exempt governmental deferred compensa-
tion plan, as defined in 26 USC 3121 (v) (3); or

f. To supplement pension benefits under a plan or trust de-
scribed in subd. 4. a. to e. to take into account some portion or all
of the increase in the cost of living, as determined by the U.S. sec-
retary of labor, since retirement but only if the payment is under
a plan which is treated as a welfare plan under 29 USC 1002 (2)
(B) ().

5. The payment by an employer, without deduction from the
remuneration of an employee, of the tax imposed on the em-
ployee under 26 USC 3101 with respect to remuneration paid to
the employee for domestic service in a private home of the em-
ployer or for agricultural labor.

6. Remuneration paid in any medium other than cash to an
employee for service not in the course of the employer’s trade or
business.

7. Remuneration paid to or on behalf of an employee if and to
the extent that at the time of the payment it is reasonable to be-
lieve that a corresponding deduction is allowable under 26 USC
217, determined without regard to 26 USC 274 (n).

8. Any payment or series of payments by an employer to an
employee or any of his or her dependents which is paid:

a. Upon or after the termination of an employee’s employ-
ment relationship because of the employee’s death or retirement
for disability; and

b. Under a plan established by the employer which makes
provision for its employees generally or a class or classes of its
employees, or for such employees or class or classes of employees
and their dependents, other than a payment or series of payments
which would have been paid if the employee’s employment rela-
tionship had not been so terminated.

10. Any payment made or benefit furnished to or for the ben-
efit of an employee if, at the time of the payment or furnishing, it
is reasonable to believe that the employee will be able to exclude
the payment or benefit from income under 26 USC 127 or 129.

11. The value of any meals or lodging furnished by or on be-
half of an employer if, at the time of the furnishing, it is reason-
able to believe that the employee will be able to exclude such
items from income under 26 USC 119.

12. Any payment made by an employer to a survivor or the
estate of a former employee after the year in which the employee
died.

13. Any benefit provided to or on behalf of an employee if at
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the time the benefit is provided it is reasonable to believe that the
employee will be able to exclude the benefit from income under
26 USC 117 or 132.

15. Remuneration for services performed in a fishing rights-
related activity of an Indian tribe by a member of that tribe for an-
other member of that tribe or for a qualified Indian entity, as pro-
vided in 26 USC 7873.

16. Any contribution made by an employer into or payment
made from a supplemental unemployment benefit plan for em-
ployees, if the contribution or payment is not considered “wages”
under 26 USC 3306 (b), regardless of whether the plan is part of
an employer profit-sharing plan.

(26m) WAITING PERIOD. “Waiting period” means any period
of time under s. 108.04 (3) for which no benefits are payable to a
claimant as a condition precedent to receipt of benefits.

(27) WEEK. “Week” means calendar week, starting Sunday
and ending Saturday; but, where an employee starts a working
shift on a given Saturday, all of the employee’s hours and pay for
that shift shall be counted in the calendar week which includes
that Saturday.

(28) WEEKLY BENEFIT RATE. An employee’s “weekly benefit
rate” from a given employer means the amount computed in ac-
cordance with s. 108.05.

(29) WORKING DAY. “Working day” has the meaning given
ins. 227.01 (14).

History: 1971 c.53; 1971 c.2135.5; 1973 c. 247; 1975 c. 223, 343; 1975 ¢. 373
s. 40; 1977 c. 29, 133; 1979 c. 52, 221; 1981 c. 36, 353; 1983 a. 8 ss. 4 to 12, 54;
1983 a. 168; 1983 a. 189 ss. 158 to 161, 329 (25), (28); 1983 a. 384, 477, 538; 1985
a. 17,29, 332; 1987 a. 38 ss. 6 to 22, 134; 1987 a. 255; 1989 a. 31; 1989 a. 56 ss.
151, 259; 1989 a. 77, 303; 1991 a. 89; 1993 a. 112, 213, 373, 492; 1995 a. 27 ss.
3777, 9130 (4); 1995 a. 118, 225; 1997 a. 3, 27, 39; 1999 a. 15, 82, 83; 2001 a. 35,
103, 105; 2003 a. 197; 2005 a. 25, 86, 149, 441; 2007 a. 20 s. 9121 (6) (a); 2007 a.
59; 2009 a. 180, 287; 2011 a. 32, 123; 2013 a. 20, 36, 104, 151; 2013 a. 173 s. 33;
2015 a. 55;2015 a. 195 5. 83; 2015 a. 258, 295, 334; 2017 a. 157; 2017 a. 365 ss. 50,
111; 2019 a. 9; 2021 a. 231; 2021 a. 238 ss. 44, 45; 2021 a. 239; 5. 13.92 (2) (i); s.
35.17 correction in (15) (j) 5.

An employee can at the same time be an employer, responsible for unemployment
compensation contributions. Price County Telephone Co. v. Lord, 47 Wis. 2d 704,
177 N.W.2d 904 (1970).

Under sub. (3) [now sub. (12)], the person must first be found to be an employee
under sub. (3) (a) [now sub. (12) (a)]; the second step is to determine whether an ex-
emption applies. Transport Oil, Inc. v. Cummings, 54 Wis. 2d 256, 195 N.W.2d 649
(1972).

Since CETA is a federally funded program designed to provide work to unem-
ployed and underemployed persons, it qualifies as a work-relief or work-training
program under sub. (5) (g) 1. [now sub. (15) (g) 1.], and unemployment compensa-
tion benefits were properly denied to CETA employees. Bliss v. DILHR, 101 Wis.
2d 245, 304 N.W.2d 783 (Ct. App. 1981).

Owner-operators of semitractors who leased services to a trucking company were
considered employees of the trucking company. Stafford Trucking, Inc. v. DILHR,
102 Wis. 2d 256, 306 N.W.2d 79 (Ct. App. 1981).

Corporate owner-operators of trucks were both employers and employees under
this section. Wisconsin Cheese Service, Inc. v. DILHR, 108 Wis. 2d 482, 322
N.W.2d 495 (Ct. App. 1982).

Truck owner-operators who leased trucks to a trucking company were not com-
pany employees. Star Line Trucking Corp. v. DILHR, 109 Wis. 2d 266, 325 N.W.2d
872 (1982).

Coverage under sub. (3) (a) [now sub. (12) (a)] is broad, almost presumptive.
Princess House, Inc. v. DILHR, 111 Wis. 2d 46, 330 N.W.2d 169 (1983).

Graduate students preparing dissertations were “regularly attending classes” un-
der sub. (5) (i) 1. [now sub. (15) (i) 1.] even though they attended no class meetings.
Bachrach v. DILHR, 114 Wis. 2d 131, 336 N.W.2d 698 (Ct. App. 1983).

“Wages” includes salaries and benefits received while taking compensatory time
off. DOT v. LIRC, 122 Wis. 2d 358, 361 N.W.2d 722 (Ct. App. 1984).

When a contractor, in fulfilling a contract with a principal, employs an individual
for whom the contractor is subject to the compensation or reimbursement require-
ments of this chapter, the individual is the employee of the contractor and not of the
principal. Robert Hansen Trucking, Inc. v. LIRC, 126 Wis. 2d 323,377 N.W.2d 151
(1985).

Profit-sharing distributions are includable under the definition of “wages.” La
Crosse Footwear, Inc. v. LIRC, 147 Wis. 2d 419, 434 N.W.2d 392 (Ct. App. 1988).

As the refund of dues to union stewards was not remuneration for services, it did
not constitute “wages” under sub. (26) and was not assessable to the union for con-
tribution purposes. Drivers Local No. 695 v. LIRC, 154 Wis. 2d 75, 452 N.W.2d
368 (1990).

The direct seller exclusion under sub. (15) (k) 16. is not restricted to persons who
actually make sales to consumers in the home, but includes distributors who sell to
dealers engaged in the sale of products for resale in the home whose compensation is
directly related to the amount of sales made. National Safety Associates, Inc. v.
LIRC, 199 Wis. 2d 106, 543 N.W.2d 584 (Ct. App. 1995), 95-1053.
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An employment contract under sub. (22m) need not be in writing. Ashleson v.
LIRC, 216 Wis. 2d 23, 573 N.W.2d 554 (Ct. App. 1997), 97-1346.

The test of whether work is localized under sub. (15) (b) and (d) focuses not on
where the majority of the work is performed, but on whether the work performed
outside of the state is incidental to the work performed within the state. Gilbert v.
LIRC, 2008 WI App 173, 315 Wis. 2d 726, 762 N.W.2d 671, 06-2694.

The test for determining whether an individual is an employee within the meaning
of sub. (12) (bm) follows a two-step analysis. The Department of Workforce Devel-
opment carries the burden of proof on this question. If the department demonstrates
that the individual performed services for pay, the individual is presumed to be an
employee for purposes of unemployment compensation and the burden shifts to the
employer to prove that the individual is exempt under sub. (12) (bm). Gilbert v.
LIRC, 2008 WI App 173, 315 Wis. 2d 726, 762 N.W.2d 671, 06-2694.

For purposes of the religious purposes exemption under sub. (15) (h) 2., focusing
on the stated motivations and the nonprofit organization’s activities allows a review-
ing body to conduct an objective, neutral review that is highly fact-sensitive without
examining religious doctrine or tenets. The first step is not demanding, as it is based
on the organization’s own words and statements, including its mission statement. If
the organization states that it has a religious motive, then the reviewing body must
accept that assertion and move on to the next consideration, which is whether the ac-
tivities of the nonprofit organization are primarily religious. Catholic Charities Bu-
reau, Inc. v. LIRC, 2023 WI App 12, 406 Wis. 2d 586, 987 N.W.2d 778, 20-2007.
Affirmed. 2024 WI 13, 411 Wis. 2d 1, 3 N.W.3d 666, 20-2007.

Discussing the factors under sub. (12) (bm) 2. that determine whether an individ-
ual qualifies as an employee for unemployment insurance taxation purposes. In this
case, individuals who performed package delivery services for the plaintiff qualified
as employees because the plaintiff only satisfied its burden as to five of the nine fac-
tors. Amazon Logistics, Inc. v. LIRC, 2023 WI App 26, 407 Wis. 2d 807, 992
N.W.2d 168, 22-0013.

Under sub. (15) (h) 2., the religious purposes exemption, the reviewing body is to
consider the purpose of the nonprofit organization, not the church’s purpose in oper-
ating the organization. Catholic Charities Bureau, Inc. v. LIRC, 2024 WI 13, 411
Wis. 2d 1, 3 N.W.3d 666, 20-2007.

In determining whether an organization is “operated primarily for religious pur-
poses” within the meaning of sub. (15) (h) 2., a court must examine both the motiva-
tions and the activities of the organization. Accepting an organization’s assertions
of religious motivation does not end the inquiry, as the court also must examine the
organization’s activities to determine whether the activities are “primarily” religious
in nature. Catholic Charities Bureau, Inc. v. LIRC, 2024 WI 13, 411 Wis. 2d 1, 3
N.W.3d 666, 20-2007.

Institutions of higher education, including VTAE [technical college] districts, are
included within the unemployment compensation act by reason of 26 USC 3309 (a)
and (d). 61 Atty. Gen. 18.

Strict compliance with all criteria in sub. (12m) and s. 108.065 is required before
a company will qualify as an employee service company and the employer for unem-
ployment compensation purposes. 80 Atty. Gen. 154.

Sub. (15) (k) 14. does not conflict with federal law or violate the equal protection
clause of the 14th Amendment to the U.S. Constitution. Zambrano v. Reinert, 291
F.3d 964 (2002).

108.025 Coverage of certain corporate officers and
limited liability company members. (1) In this section,
“principal officer” means:

(a) An individual named as a principal officer in a corpora-
tion’s most recent annual report or, if that information is not cur-
rent, an individual holding an office described in the corpora-
tion’s most recent annual report as a principal officer; or

(b) An individual who is a member of a limited liability com-
pany that is treated as a corporation under this chapter as of the
date of an election under this section.

(2) If an employer is organized as a corporation or limited lia-
bility company that is treated as a corporation under this chapter,
the employer has no annual payroll for the calendar year preced-
ing an election or has an annual payroll of less than the amount
specified in s. 108.18 (9) which establishes separate solvency
contribution rates for the calendar year preceding an election, and
the employer files a notice of election, in the manner prescribed
by the department, to exclude the service of all of its principal of-
ficers who have a direct or indirect substantial ownership interest
in the corporation or limited liability company, employment does
not include the service of those officers.

(3) An election of an employer under this section does not ap-
ply in any calendar year if the annual payroll of the employer for
the preceding calendar year equaled or exceeded the amount
specified in s. 108.18 (9) which establishes separate solvency
contribution rates.

(4) An employer which files an election under this section
may reelect coverage of its principal officers under this section by
filing a notice of reelection with the department. An employer
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which reelects coverage of its principal officers is not eligible to
file a notice of election of noncoverage under this section.

(5) To be effective for any calendar year, a notice of election
or reelection must be received by the department no later than
March 31 except that in the case of an employing unit which be-
comes an employer during a calendar year, notice of election
must be received by the department no later than the date on
which the initial contributions of the employer become payable
under s. 108.17 (1m), and except that if the due date for a notice
of election or reelection falls on a Saturday, Sunday or legal holi-
day under state or federal law, the due date is the next following
day which is not a Saturday, Sunday or legal holiday under state
or federal law. If a notice of election or reelection is mailed, it is
timely if it is either postmarked by the due date or received by the
department no later than 3 days after that date. An election is ef-
fective for each calendar year until the employer files a timely no-
tice of reelection.

(6) A principal officer has a direct or indirect substantial
ownership interest in a corporation or limited liability company
that is treated as a corporation under this section if 25 percent or
more of the ownership interest, however designated or evidenced,
in the corporation or limited liability company is owned or con-
trolled, directly or indirectly, by the officer.

History: 1991 a. 89; 2003 a. 197; 2021 a. 258.

108.03 Payment of benefits. (1) Benefits shall be paid to
each unemployed and eligible employee from his or her em-
ployer’s account, under the conditions and in the amounts stated
in, or approved by the department pursuant to, this chapter, and at
such times, at such places, and in such manner as the department
may from time to time approve or prescribe.

(2) The benefit liability of each employer’s account shall be-
gin to accrue under s. 108.07 in the first week completed on or af-
ter the first day of that calendar year within which the employer’s
contributions first began to accrue under this chapter.

History: 1971 c.53; 1975 c. 343; 1985 a. 17; 1987 a. 38 ss. 23, 136; 1993 a. 492;
1999 a. 83.

108.04 Eligibility for benefits. (1) GENERAL DISQUALIFI-
CATIONS AND LIMITATIONS. (a) Except as provided in s. 108.062
(10), if an employee is with due notice called on by his or her cur-
rent employing unit to report for work actually available within a
given week and is unavailable for, or unable to perform:

1. Sixteen or less hours of the work available for the week,
the employee’s eligibility for benefits for that week shall be re-
duced under par. (bm).

2. More than 16 hours of the work available for the week, the
employee is ineligible for benefits for that week.

(b) Except as provided in s. 108.062 (10), if an employee is
absent from work for 16 hours or less in the first week of his or
her leave of absence or in the week in which his or her employ-
ment is suspended or terminated due to the employee’s unavail-
ability for work with the employer or inability to perform suitable
work otherwise available with the employer, the employee’s eligi-
bility for benefits for that week shall be determined under par.
(bm).

(bm) For purposes of pars. (a) 1. and (b), the department shall
treat the amount that the employee would have earned as wages
for a given week in available work as wages earned by the em-
ployee and shall apply the method specified in s. 108.05 (3) (a) to
compute the benefits payable to the employee. The department
shall estimate wages that an employee would have earned if it is
not possible to compute the exact amount of wages that would
have been earned by the employee.

(f) If an employee is required by law to have a license issued
by a governmental agency to perform his or her customary work

UNEMPLOYMENT INSURANCE 108.04
for an employer, and the employee’s employment is suspended or
terminated because the employee’s license has been suspended,
revoked or not renewed due to the employee’s fault, the employee
is not eligible to receive benefits until 5 weeks have elapsed since
the end of the week in which the suspension or termination oc-
curs or until the license is reinstated or renewed, whichever oc-
curs first. The wages paid by the employer with which an em-
ployee’s employment is suspended or terminated shall be ex-
cluded from the employee’s base period wages under s. 108.06
(1) for purposes of benefit entitlement while the suspension, re-
vocation or nonrenewal of the license is in effect. This paragraph
does not preclude an employee from establishing a benefit year
using the wages excluded under this paragraph if the employee
qualifies to establish a benefit year under s. 108.06 (2) (a). The
department shall charge to the fund’s balancing account any ben-
efits paid during a benefit year otherwise chargeable to the ac-
count of an employer that is subject to the contribution require-
ments of ss. 108.17 and 108.18 from which base period wages are
excluded under this paragraph if an employee qualifies to receive
benefits for any week in that benefit year using wages that were
excluded under this paragraph.

(g) Except as provided in par. (gm), the base period wages uti-
lized to compute total benefits payable to an individual under s.
108.06 (1) as a result of the following employment shall not ex-
ceed 10 times the individual’s weekly benefit rate based solely on
that employment under s. 108.05 (1):

1. Employment by a partnership or limited liability company
that is treated as a partnership under this chapter, if a one-half or
greater ownership interest in the partnership or limited liability
company is or during such employment was owned or controlled,
directly or indirectly, by the individual’s spouse, or by the individ-
ual’s parent if the individual is under age 18, or by a combination
of 2 or more of them.

2. Employment by a corporation or limited liability company
that is treated as a corporation under this chapter, if one-half or
more of the ownership interest, however designated or evidenced,
in the corporation or limited liability company is or during such
employment was owned or controlled, directly or indirectly, by
the individual or by the individual’s spouse, or by the individual’s
parent if the individual is under age 18, or by a combination of 2
or more of them.

3. Except where subd. 2. applies, employment by a corpora-
tion or limited liability company that is treated as a corporation
under this chapter, if one-fourth or more of the ownership inter-
est, however designated or evidenced, in the corporation or lim-
ited liability company is or during such employment was owned
or controlled, directly or indirectly, by the individual.

(gm) Paragraph (g) does not apply if the department deter-
mines that the individual whose base period wages are being
computed was employed by an employer which is a family corpo-
ration and the individual’s employment was terminated by the
employer because of involuntary cessation of business of the
family corporation under one or more of the following
circumstances:

1. Dissolution of the family corporation, due to economic in-
viability, under ch. 180 or the analogous applicable laws of the ju-
risdiction in which the corporation is incorporated or organized;

2. Filing of a petition in bankruptcy by the family
corporation;

3. Filing of a petition in bankruptcy by all owners who are
personally liable for any of the debts of the family corporation; or

4. Disposition of a total of 75 percent or more of the assets of
the family corporation using one or more of the following
methods:

a. Assignment for the benefit of creditors.
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b. Surrender to one or more secured creditors or lienholders.

c. Sale, due to economic inviability, if the sale does not result
in ownership or control by substantially the same interests that
owned or controlled the family corporation. It is presumed un-
less shown to the contrary that a sale, in whole or in part, to a
spouse, parent or child of an individual who owned or controlled
the family corporation, or to any combination of 2 or more of
them, is a sale to substantially the same interests that owned or
controlled the family corporation.

(h) Each employer shall inform the department in its report
under s. 108.09 (1) whenever an individual claims benefits based
on employment to which par. (g) applies. Each employee who
claims benefits based on employment to which par. (g) applies
shall so inform the department when claiming benefits.

(hm) The department may require any claimant to appear be-
fore it and to answer truthfully, orally or in writing, any questions
relating to the claimant’s eligibility for benefits. A claimant is in-
eligible to receive benefits for any week about which the claimant
fails to comply with a request by the department to provide the in-
formation required under this paragraph and remains ineligible
until the claimant complies with the request. Except as provided
in sub. (2) (e) and (f), if a claimant later complies with a request
by the department within the period specified in s. 108.09 (2) (¢),
the claimant is eligible to receive benefits as of the week about
which the department questions the claimant’s eligibility, if other-
wise qualified.

(hr) The department may require any claimant to appear be-
fore it and to provide, orally or in writing, demographic informa-
tion that is necessary to permit the department to conduct a statis-
tically valid sample audit of compliance with this chapter. A
claimant is ineligible to receive benefits for any week in which the
claimant fails to comply with a request by the department to pro-
vide the information required under this paragraph and remains
ineligible until the claimant complies with the request. If a
claimant later complies with a request by the department within
the period specified in s. 108.09 (2) (c), the claimant is eligible to
receive benefits as of the week in which the failure occurred, if
otherwise qualified.

(2) GENERAL QUALIFYING REQUIREMENTS. (a) Except as
provided in pars. (b) to (bd), sub. (16) (am) and (b), and s.
108.062 (10) and (10m) and as otherwise expressly provided, a
claimant is eligible for benefits as to any given week only if all of
the following apply:

1. The claimant is able to work and available for work during
that week.

2. The claimant has registered for work in the manner pre-
scribed by the department by rule.

3. The claimant conducts a reasonable search for suitable
work during that week and provides verification of that search to
the department. The search for suitable work must include at
least 4 actions per week that constitute a reasonable search as pre-
scribed by rule of the department. In addition, the department
may, by rule, require a claimant to take more than 4 reasonable
work search actions in any week. The department shall require a
uniform number of reasonable work search actions for similar
types of claimants.

4. If the claimant is claiming benefits for a week other than
an initial week, the claimant provides information or job applica-
tion materials that are requested by the department and partici-
pates in a public employment office workshop or training pro-
gram or in similar reemployment services that are required by the
department under sub. (15) (a) 2.

(ae) A claimant is not available for work under par. (a) 1. in
any week in which he or she is located in a country other than the
United States, as defined in s. 108.02 (15) (do) 2., or Canada for
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more than 48 hours unless the claimant has authorization to work
in that other country and there is a reciprocal agreement concern-
ing the payment of unemployment insurance benefits between
that other country and the United States.

(b) The department shall, except as provided under par. (bd),
waive the registration for work requirement under par. (a) 2. if
any of the following applies:

1. The department determines that the claimant is currently
laid off from employment with an employer but there is a reason-
able expectation of reemployment of the claimant by that em-
ployer within a period of 8 weeks, which may be extended up to
an additional 4 weeks but not to exceed a total of 12 weeks. In de-
termining whether the claimant has a reasonable expectation of
reemployment by an employer, the department shall request the
employer to verify the claimant’s employment status and shall
consider all of the following:

a. The history of layoffs and reemployments by the employer.

b. Any information that the employer furnished to the
claimant or the department concerning the claimant’s anticipated
reemployment date.

c. Whether the claimant has recall rights with the employer
under the terms of any applicable collective bargaining
agreement.

2. The claimant has a reasonable expectation of starting em-
ployment with a new employer within 4 weeks and the employer
has verified the anticipated starting date with the department. A
waiver under this subdivision may not exceed 4 weeks.

3. The claimant has been laid off from work and routinely
obtains work through a labor union referral and all of the follow-
ing apply:

a. The union is the primary method used by workers to ob-
tain employment in the claimant’s customary occupation.

b. The union maintains records of unemployed members and
the referral activities of these members, and the union allows the
department to inspect those records.

c. The union provides, upon the request of the department,
any information regarding a claimant’s registration with the union
or any referrals for employment it has made to the claimant.

d. Prospective employers of the claimant seldom place orders
with the public employment office for jobs requiring occupa-
tional skills similar to those of the claimant.

e. The claimant is registered for work with a union and satis-
fies the requirements of the union relating to job referral proce-
dures, and maintains membership in good standing with the
union.

f. The union enters into an agreement with the department
regarding the requirements of this subdivision.

4. The claimant is summoned to serve as a prospective or im-
paneled juror.

5. The requirements are waived under sub. (16) or s. 108.062
(10m), or the claimant is enrolled in and satisfactorily participat-
ing in a self-employment assistance program or another program
established under state or federal law and the program provides
that claimants who participate in the program shall be waived by
the department from work registration requirements.

6. The claimant is unable to complete registration due to cir-
cumstances that the department determines are beyond the
claimant’s control.

(bb) The department shall, except as provided under par. (bd),
waive the work search requirement under par. (a) 3. if any of the
following applies:

1. A reason specified in par. (b) 1., 2., 3., or 4.

2. The claimant performs any work for his or her customary
employer.
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3. The requirements are waived under sub. (16) or s. 108.062
(10m), or the claimant is enrolled in and satisfactorily participat-
ing in a self-employment assistance program or another program
established under state or federal law and the program provides
that claimants who participate in the program shall be waived by
the department from work search requirements.

4. The claimant has not complied with the requirement be-
cause of an error made by personnel of the department.

5. The claimant’s most recent employer failed to post appro-
priate notice posters as to claiming unemployment benefits as re-
quired by the department by rule, and the claimant was not aware
of the work search requirement.

6. The claimant has been referred for reemployment ser-
vices, is participating in such services, or is not participating in
such services, but has good cause for failure to participate. For
purposes of this subdivision, a claimant has good cause if he or
she is unable to participate due to any of the following:

a. A reason specified in subd. 3. or par. (b) 4.

b. The claimant is employed.

c. The claimant is attending a job interview.

d. Circumstances that the department determines are beyond
the claimant’s control.

(bd) The department may, by rule, do any of the following if
doing so is necessary to comply with a requirement under federal
law or is specifically allowed under federal law:

1. Modify the availability of any waiver under par. (b) or
(bb).

2. Establish additional waivers from the requirements under
par. (a) 2. and 3.

(bm) A claimant is ineligible to receive benefits for any week
for which there is a determination that the claimant failed to com-
ply with the registration for work and work search requirements
under par. (a) 2. or 3. or failed to provide verification to the de-
partment that the claimant complied with those requirements, un-
less the department has waived those requirements under par. (b),
(bb), or (bd) or s. 108.062 (10m). If the department has paid ben-
efits to a claimant for any such week, the department may recover
the overpayment under s. 108.22.

(c) Each employer shall inform his or her employees of the re-
quirements of this subsection in such reasonable manner as the
department may prescribe by rule.

(d) If required under s. 108.07 (5) (bm), each claimant shall
and each employer shall under s. 108.09 (1) or when otherwise
requested by the department, indicate whether a claim for regular
benefits is related to the public health emergency declared on
March 12, 2020, by executive order 72. The department may
specify the information required to be provided under this
paragraph.

(e) Each claimant shall furnish to the department his or her
social security number. If a claimant fails, without good cause, to
provide his or her social security number, the claimant is not eli-
gible to receive benefits for the week in which the failure occurs
or any subsequent week until the week in which he or she pro-
vides the social security number. If the claimant has good cause,
he or she is eligible to receive benefits as of the week in which the
claimant first files a claim for benefits or first requests the depart-
ment to reactivate an existing benefit claim.

(f) A claimant is ineligible to receive benefits for any week for
which benefits are paid or payable because the claimant know-
ingly provided the department with a false social security
number.

Cross-reference: See also chs. DWD 126, 127, and 128, Wis. adm. code.

(g) 1. Each claimant shall create security credentials in order

to engage in transactions with the department, including the filing
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of an initial or continued claim for benefits. The security creden-
tials may consist of a personal identification number, username,
and password, or any other means prescribed by the department.

2. If a claimant’s security credentials are used in the filing of
an initial or continued claim for benefits or any other transaction,
the individual using the security credentials is presumed to have
been the claimant or the claimant’s authorized agent. This pre-
sumption may be rebutted by a preponderance of evidence show-
ing that the claimant who created the security credentials or the
claimant’s authorized agent was not the person who used the cre-
dentials in a given transaction. If a claimant uses an agent to en-
gage in any transaction with the department using the claimant’s
security credentials, the claimant is responsible for the actions of
the agent. If a claimant who created security credentials or the
claimant’s authorized agent divulges the credentials to another
person, or fails to take adequate measures to protect the creden-
tials from being divulged to an unauthorized person, and the de-
partment pays benefits to an unauthorized person because of the
claimant’s action or inaction, the department may recover from
the claimant the benefits that were paid to the unauthorized per-
son in the same manner as provided for overpayments to
claimants under s. 108.22 or under s. 108.245. If a claimant who
created security credentials or the claimant’s authorized agent di-
vulges the credentials to another person, or fails to take adequate
measures to protect the credentials from being divulged to an
unauthorized person, the department is not obligated to pursue
recovery of, or to reimburse the claimant for, benefits payable to
the claimant that were erroneously paid to another person.

(h) A claimant shall, when the claimant first files a claim for
benefits under this chapter and during each subsequent week the
claimant files for benefits under this chapter, inform the depart-
ment whether he or she is receiving social security disability in-
surance payments, as defined in sub. (12) (f) 2m.

(1) 1. There is a rebuttable presumption that a claimant who is
subject to the requirement under par. (a) 3. to conduct a reason-
able search for suitable work has not conducted a reasonable
search for suitable work in a given week if all of the following
apply:

a. The claimant was last employed by a temporary help
company.

b. The temporary help company required the claimant to
contact the temporary help company about available assignments
weekly, or less often as prescribed by the temporary help com-
pany, and the company gave the claimant written notice of that re-
quirement at the time the claimant was initially employed by the
company.

c. During that week, the claimant was required to contact the
temporary help company about available assignments and the
claimant did not contact the temporary help company about avail-
able assignments.

d. The temporary help company submits a written notice to
the department within 10 business days after the end of that week
reporting that the claimant did not contact the company about
available assignments.

2. A claimant may only rebut the presumption under subd. 1.
if the claimant demonstrates one of the following to the depart-
ment for a given week:

a. That the claimant did contact the temporary help company
about available assignments during that week.

b. That the claimant was not informed by the temporary help
company of the requirement to contact the temporary help com-
pany or had other good cause for his or her failure to contact the
temporary help company about available assignments during that
week.

3. If a claimant who was last employed by a temporary help
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company contacts the temporary help company during a given
week about available assignments, that contact constitutes one
action that constitutes a reasonable search for suitable work, for
purposes of par. (a) 3.

(3) WAITING PERIOD. (a) Subject to par. (b), the first week of
a claimant’s benefit year for which the claimant has timely ap-
plied and is otherwise eligible for regular benefits under this
chapter is the claimant’s waiting period for that benefit year.

(b) Paragraph (a) does not apply with respect to benefit years
that begin after March 12, 2020, and before March 14, 2021. The
department shall seek the maximum amount of federal reim-
bursement for benefits that are, during the time period specified
in this paragraph, payable for the first week of a claimant’s bene-
fit year as a result of the application of this paragraph.

(4) QUALIFYING CONDITIONS. (a) A claimant is not eligible
to start a benefit year unless the claimant has combined base pe-
riod wages equal to at least 35 times the claimant’s weekly benefit
rate under s. 108.05 (1), including combined base period wages
equal to at least 4 times the claimant’s weekly benefit rate under s.
108.05 (1) in one or more quarters outside of the quarter within
the claimant’s base period in which the claimant has the highest
base period wages.

(b) There shall be counted toward the wages required by par.
(a) any federal service, within the relevant period, which is as-
signed to Wisconsin under an agreement pursuant to 5 USC 8501
to 8525.

(c) An employee is not eligible to start a new benefit year un-
less, subsequent to the start of the employee’s most recent benefit
year in which benefits were paid to the employee, the employee
has performed services and earned wages for those services equal
to at least 8 times the employee’s latest weekly benefit rate under
s. 108.05 (1) that was payable to the employee in the employee’s
most recent benefit year in employment or other work covered by
the unemployment insurance law of any state or the federal
government.

(5) DISCHARGE FOR MISCONDUCT. An employee whose work
is terminated by an employing unit for misconduct by the em-
ployee connected with the employee’s work is ineligible to re-
ceive benefits until 7 weeks have elapsed since the end of the
week in which the discharge occurs and the employee earns
wages after the week in which the discharge occurs equal to at
least 14 times the employee’s weekly benefit rate under s. 108.05
(1) in employment or other work covered by the unemployment
insurance law of any state or the federal government. For pur-
poses of requalification, the employee’s weekly benefit rate shall
be the rate that would have been paid had the discharge not oc-
curred. The wages paid to an employee by an employer which ter-
minates employment of the employee for misconduct connected
with the employee’s employment shall be excluded from the em-
ployee’s base period wages under s. 108.06 (1) for purposes of
benefit entitlement. This subsection does not preclude an em-
ployee who has employment with an employer other than the em-
ployer which terminated the employee for misconduct from es-
tablishing a benefit year using the base period wages excluded
under this subsection if the employee qualifies to establish a ben-
efit year under s. 108.06 (2) (a). The department shall charge to
the fund’s balancing account any benefits otherwise chargeable to
the account of an employer that is subject to the contribution re-
quirements under ss. 108.17 and 108.18 from which base period
wages are excluded under this subsection. For purposes of this
subsection, “misconduct” means one or more actions or conduct
evincing such willful or wanton disregard of an employer’s inter-
ests as is found in deliberate violations or disregard of standards
of behavior which an employer has a right to expect of his or her
employees, or in carelessness or negligence of such degree or re-
currence as to manifest culpability, wrongful intent, or evil design

Updated 23-24 Wis. Stats. 14

of equal severity to such disregard, or to show an intentional and
substantial disregard of an employer’s interests, or of an em-
ployee’s duties and obligations to his or her employer. In addi-
tion, “misconduct” includes:

(a) A violation by an employee of an employer’s reasonable
written policy concerning the use of alcohol beverages, or use of
a controlled substance or a controlled substance analog, if the
employee:

1. Had knowledge of the alcohol beverage or controlled sub-
stance policy; and

2. Admitted to the use of alcohol beverages or a controlled
substance or controlled substance analog or refused to take a test
or tested positive for the use of alcohol beverages or a controlled
substance or controlled substance analog in a test used by the em-
ployer in accordance with a testing methodology approved by the
department.

(b) Theft of an employer’s property or services with intent to
deprive the employer of the property or services permanently,
theft of currency of any value, felonious conduct connected with
an employee’s employment with his or her employer, or inten-
tional or negligent conduct by an employee that causes substantial
damage to his or her employer’s property.

(c) Conviction of an employee of a crime or other offense sub-
ject to civil forfeiture, while on or off duty, if the conviction
makes it impossible for the employee to perform the duties that
the employee performs for his or her employer.

(d) One or more threats or acts of harassment, assault, or other
physical violence instigated by an employee at the workplace of
his or her employer.

(e) Absenteeism by an employee on more than 2 occasions
within the 120-day period before the date of the employee’s ter-
mination, unless otherwise specified by his or her employer in an
employment manual of which the employee has acknowledged
receipt with his or her signature, or excessive tardiness by an em-
ployee in violation of a policy of the employer that has been com-
municated to the employee, if the employee does not provide to
his or her employer both notice and one or more valid reasons for
the absenteeism or tardiness.

(f) Unless directed by an employee’s employer, falsifying
business records of the employer.

(g) Unless directed by the employer, a willful and deliberate
violation of a written and uniformly applied standard or regula-
tion of the federal government or a state or tribal government by
an employee of an employer that is licensed or certified by a gov-
ernmental agency, which standard or regulation has been commu-
nicated by the employer to the employee and which violation
would cause the employer to be sanctioned or to have its license
or certification suspended by the agency.

(5g) DISCHARGE FOR SUBSTANTIAL FAULT. (a) Anemployee
whose work is terminated by an employing unit for substantial
fault by the employee connected with the employee’s work is inel-
igible to receive benefits until 7 weeks have elapsed since the end
of the week in which the termination occurs and the employee
earns wages after the week in which the termination occurs equal
to at least 14 times the employee’s weekly benefit rate under s.
108.05 (1) in employment or other work covered by the unem-
ployment insurance law of any state or the federal government.
For purposes of requalification, the employee’s benefit rate shall
be the rate that would have been paid had the discharge not oc-
curred. For purposes of this paragraph, “substantial fault” in-
cludes those acts or omissions of an employee over which the em-
ployee exercised reasonable control and which violate reasonable
requirements of the employee’s employer but does not include
any of the following:

1. One or more minor infractions of rules unless an infrac-
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tion is repeated after the employer warns the employee about the
infraction.

2. One or more inadvertent errors made by the employee.

3. Any failure of the employee to perform work because of
insufficient skill, ability, or equipment.

(b) The department shall charge to the fund’s balancing ac-
count the cost of any benefits paid to an employee that are other-
wise chargeable to the account of an employer that is subject to
the contribution requirements under ss. 108.17 and 108.18 if the
employee is discharged by the employer and par. (a) applies.

(6) DISCIPLINARY SUSPENSION. An employee whose work is
suspended by an employing unit for good cause connected with
the employee’s work is ineligible to receive benefits until 3 weeks
have elapsed since the end of the week in which the suspension
occurs or until the suspension is terminated, whichever occurs
first. This subsection does not preclude an employee from estab-
lishing a benefit year during a period in which the employee is in-
eligible to receive benefits under this subsection if the employee
qualifies to establish a benefit year under s. 108.06 (2) (a).

(7) VOLUNTARY TERMINATION OF WORK. (a) If an employee
terminates work with an employing unit, the employee is ineligi-
ble to receive benefits until the employee earns wages after the
week in which the termination occurs equal to at least 6 times the
employee’s weekly benefit rate under s. 108.05 (1) in employ-
ment or other work covered by the unemployment insurance law
of any state or the federal government. For purposes of requalifi-
cation, the employee’s weekly benefit rate shall be that rate which
would have been paid had the termination not occurred. This
paragraph does not preclude an employee from establishing a
benefit year by using the base period wages paid by the employer
from which the employee voluntarily terminated, if the employee
is qualified to establish a benefit year under s. 108.06 (2) (a).

(am) Paragraph (a) does not apply if the department deter-
mines that the suspension or termination of the claimant’s work
was in lieu of a suspension or termination by the employer of an-
other employee’s work. The claimant shall not be deemed un-
available for the claimant’s work with the employer by reason of
such suspension or termination.

(b) Paragraph (a) does not apply if the department determines
that the employee terminated his or her work with good cause at-
tributable to the employing unit. In this paragraph, “good cause”
includes, but is not limited to, a request, suggestion or directive by
the employing unit that the employee violate federal or Wisconsin
law, or sexual harassment, as defined in s. 111.32 (13), by an em-
ploying unit or employing unit’s agent or a co-worker, of which
the employer knew or should have known but failed to take timely
and appropriate corrective action.

(c) Paragraph (a) does not apply if the department determines
that the employee terminated his or her work but had no reason-
able alternative because of the verified illness or disability of the
employee.

(cg) Paragraph (a) does not apply if the department deter-
mines that the employee terminated his or her work because of
the verified illness or disability of a member of his or her imme-
diate family and the verified illness or disability reasonably ne-
cessitates the care of the family member for a period of time that
is longer than the employer is willing to grant leave.

(cm) Paragraph (a) does not apply if an employee is hired to
work a particular shift and if the department determines that the
employee terminated his or her work as the result of a require-
ment by his or her employing unit to transfer his or her working
hours to a shift occurring at a time that would result in a lack of
child care for his or her minor children, provided that the em-
ployee is able to work and available for full-time work during the
same shift that the employee worked in the employee’s most re-
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cent work with that employing unit. For purposes of sub. (2) (a),
such an employee is not deemed unavailable for work solely for
refusing to work a shift other than the one for which the employee
was hired.

(e) Paragraph (a) does not apply if the department determines
that the employee accepted work that the employee could have
failed to accept under sub. (8) and terminated the work on the
same grounds and within the first 30 calendar days after starting
the work, or that the employee accepted work that the employee
could have refused under sub. (9) and terminated the work within
the first 30 calendar days after starting the work. For purposes of
this paragraph, an employee has the same grounds for voluntarily
terminating work if the employee could have failed to accept the
work under sub. (8) (d) to (em) when it was offered, regardless of
the reason articulated by the employee for the termination.

(L) Paragraph (a) does not apply if the department determines
that the employee terminated work to accept employment or other
work covered by the unemployment insurance law of any state or
the federal government if the work:

1. Offered average weekly wages at least equal to the average
weekly wages that the employee earned in the terminated work;

2. Offered the same or a greater number of hours of work
than those performed in the work terminated;

3. Offered the opportunity for significantly longer term
work; or

4. Offered the opportunity to accept a position for which the
duties were primarily discharged at a location significantly closer
to the employee’s domicile than the location of the terminated
work.

(q) Paragraph (a) does not apply if the department determines
that an employee, while serving as a member of the U.S. armed
forces, was engaged concurrently in other work and terminated
that work as a result of the employee’s honorable discharge or dis-
charge under honorable conditions from active duty as a member
of the U.S. armed forces for a reason that would qualify the em-
ployee to receive unemployment compensation under 5 USC
8521.

(s) 1. In this paragraph:

a. “Domestic abuse” means physical abuse, including a vio-
lation of s. 940.225 (1), (2) or (3), or a threat of physical abuse by
an adult family or adult household member against another fam-
ily or household member; by an adult person against his or her
spouse or former spouse; by an adult person against a person with
whom the person has a child in common; or by an adult person
against an unrelated adult person with whom the person has had a
personal relationship.

b. “Family member” means a spouse, parent, child or person
related by blood or adoption to another person.

bn. “Health care professional” has the meaning given in s.
180.1901 (1m).

c. “Household member” means a person who is currently or
formerly residing in a place of abode with another person.

d. “Law enforcement agency” has the meaning given in s.
165.83 (1) (b) and includes a tribal law enforcement agency as
defined in s. 165.83 (1) (e).

e. “Protective order” means a temporary restraining order or
an injunction issued by a court of competent jurisdiction.

2. Paragraph (a) does not apply if the employee:

a. Terminates his or her work due to domestic abuse, con-
cerns about personal safety or harassment, concerns about the
safety or harassment of his or her family members who reside
with the employee or concerns about the safety or harassment of
other household members; and

b. Provides to the department a protective order relating to
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the domestic abuse or concerns about personal safety or harass-
ment issued by a court of competent jurisdiction, a report by a
law enforcement agency documenting the domestic abuse or con-
cerns, or evidence of the domestic abuse or concerns provided by
a health care professional or an employee of a domestic violence
shelter.

(t) Paragraph (a) does not apply if the department determines
that all of the following apply to an employee:

1. The employee’s spouse is a member of the U.S. armed
forces on active duty.

2. The employee’s spouse was required by the U.S. armed
forces to relocate to a place to which it is impractical for the em-
ployee to commute.

3. The employee terminated his or her work to accompany
the spouse to that place.

(u) The department shall charge to the fund’s balancing ac-
count benefits paid to an employee that are otherwise chargeable
to the account of an employer that is subject to the contribution
requirements of ss. 108.17 and 108.18 if the employee voluntarily
terminates employment with that employer and par. (a), (c), (cg),
(e), (L), (q), (s), or (1) applies.

(7m) VOLUNTARY REDUCTION IN HOURS OF EMPLOYMENT.
An employee whose employer grants the employee’s voluntary
request to reduce indefinitely the number of hours of employment
usually worked by the employee voluntarily terminates his or her
employment within the meaning of sub. (7). The wages earned
by the employee from that employer for any week in which the re-
duction requested by the employee is in effect may not be used to
meet the requalification requirement provided in sub. (7) (a) ap-
plicable to that termination if the employer has notified the em-
ployee in writing, prior to the time that the request is granted, of
the effect of this subsection. The department shall charge to the
fund’s balancing account benefits paid to such an employee that
are otherwise chargeable to the account of an employer that
grants an employee’s request under this subsection, for each week
in which this subsection applies, if the employer is subject to the
contribution requirements of ss. 108.17 and 108.18.

(8) SUITABLE WORK. (a) Except as provided in par. (b), if an
employee fails, without good cause, to accept suitable work when
offered, the employee is ineligible to receive benefits until the
employee earns wages after the week in which the failure occurs
equal to at least 6 times the employee’s weekly benefit rate under
s. 108.05 (1) in employment or other work covered by the unem-
ployment insurance law of any state or the federal government.
For purposes of requalification, the employee’s weekly benefit
rate shall be that rate which would have been paid had the failure
not occurred. This paragraph does not preclude an employee
from establishing a benefit year during a period in which the em-
ployee is ineligible to receive benefits under this paragraph if the
employee qualifies to establish a benefit year under s. 108.06 (2)
(a). Except as provided in par. (b), the department shall charge to
the fund’s balancing account any benefits otherwise chargeable to
the account of an employer that is subject to the contribution re-
quirements under ss. 108.17 and 108.18 whenever an employee
of that employer fails, without good cause, to accept suitable
work offered by that employer.

(b) There is a rebuttable presumption that an employee has
failed, without good cause, to accept suitable work when offered
if the department determines, based on a report submitted by an
employing unit in accordance with s. 108.133 (4), that the em-
ploying unit required, as a condition of an offer of employment,
that the employee submit to a test for the unlawful use of con-
trolled substances and withdrew the conditional offer after the
employee either declined to submit to such a test or tested positive
for one or more controlled substances without evidence of a valid
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prescription for each controlled substance for which the em-
ployee tested positive. In the case of the employee declining to
submit to such a test, the employee shall be ineligible for benefits
until the employee again qualifies for benefits in accordance with
the rules promulgated under this paragraph. In the case of the
employee testing positive in such a test without evidence of a
valid prescription, the employee shall be ineligible for benefits
until the employee again qualifies for benefits in accordance with
the rules promulgated under this paragraph, except that the em-
ployee may maintain his or her eligibility for benefits in the same
manner as is provided in s. 108.133 (3) (d). The department shall
promulgate rules identifying a period of ineligibility that must
elapse or a requalification requirement that must be satisfied, or
both, in order for an employee who becomes ineligible for bene-
fits as provided in this paragraph to again qualify for benefits and
specifying how a claimant may overcome the presumption in this
paragraph. The department shall charge to the fund’s balancing
account any benefits otherwise chargeable to the account of an
employer that is subject to the contribution requirements under
ss. 108.17 and 108.18 whenever an employee of that employer
fails, without good cause, to accept suitable work as described in
this paragraph.

NOTE: Par. (b) is shown as affected by 2017 Wis. Acts 157 and 366 and as
merged by the legislative reference bureau under s. 13.92 (2) (i).

(c) If an employee fails, without good cause, to return to work
with a former employer that recalls the employee within 52 weeks
after the employee last worked for that employer, the employee is
ineligible to receive benefits until the employee earns wages after
the week in which the failure occurs equal to at least 6 times the
employee’s weekly benefit rate under s. 108.05 (1) in employ-
ment or other work covered by the unemployment insurance law
of any state or the federal government. For purposes of requalifi-
cation, the employee’s weekly benefit rate shall be that rate which
would have been paid had the failure not occurred. This para-
graph does not preclude an employee from establishing a benefit
year during a period in which the employee is ineligible to receive
benefits under this paragraph if the employee qualifies to estab-
lish a benefit year under s. 108.06 (2) (a). The department shall
charge to the fund’s balancing account any benefits otherwise
chargeable to the account of any employer that is subject to the
contribution requirements under ss. 108.17 and 108.18 whenever
an employee of that employer fails, without good cause, to return
to work with that employer. This paragraph does not apply to an
employee who fails to return to work with a former employer if
the work offered would not be considered suitable work under
par. (d) or (dm), whichever is applicable. If an employee receives
actual notice of a recall to work, par. (a) applies in lieu of this
paragraph.

(d) With respect to the first 6 weeks after the employee be-
came unemployed, “suitable work,” for purposes of par. (a),
means work to which all of the following apply:

1. The work does not involve a lower grade of skill than that
which applied to the employee on one or more of his or her most
recent jobs.

2. The hourly wage for the work is 75 percent or more of
what the employee earned on the highest paying of his or her
most recent jobs.

(dm) With respect to the 7th week after the employee became
unemployed and any week thereafter, “suitable work,” for pur-
poses of par. (a), means any work that the employee is capable of
performing, regardless of whether the employee has any relevant
experience or training, that pays wages that are above the lowest
quartile of wages for similar work in the labor market area in
which the work is located, as determined by the department.

(em) An employee shall have good cause under this subsec-
tion only if the department determines that the failure related to
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the employee’s personal safety, the employee’s sincerely held reli-
gious beliefs, or an unreasonable commuting distance, or if the
employee had another compelling reason that would have made
accepting the offer unreasonable.

(f) This subsection does not apply to an individual claiming
extended benefits if the individual fails to provide sufficient evi-
dence that his or her prospects for obtaining work in his or her
customary occupation within a period of time not exceeding 4
weeks, beginning with the first week of eligibility for extended
benefits, are good.

(9) PROTECTION OF LABOR STANDARDS. Benefits shall not be
denied under this chapter to any otherwise eligible individual for
refusing to accept new work under any of the following
conditions:

(a) If the position offered is vacant due directly to a strike,
lockout or other labor dispute.

(b) If the wages, hours, including arrangement and number, or
other conditions of the work offered are substantially less favor-
able to the individual than those prevailing for similar work in the
locality.

(c) If as a condition of being employed the individual would
be required to join a company union or to resign from or refrain
from joining any bona fide labor organization.

(10) LABOR DISPUTE. (a) An employee who has left or par-
tially or totally lost his or her work with an employing unit be-
cause of a strike or other bona fide labor dispute, other than a
lockout, is not eligible to receive benefits based on wages paid for
employment prior to commencement of the dispute for any week
in which the dispute is in active progress in the establishment in
which the employee is or was employed, except as provided in
par. (b).

(b) An employee who did not establish a benefit year prior to
commencement of a strike or other bona fide labor dispute, other
than a lockout, may establish a benefit year after commencement
of the dispute if the employee qualifies to establish a benefit year
under s. 108.06 (2) (a), but the wages paid to the employee for
employment prior to commencement of the dispute shall be ex-
cluded from the employee’s base period wages under sub. (4) (a)
and ss. 108.05 (1) and 108.06 (1) for any week in which the dis-
pute is in active progress in the establishment in which the em-
ployee is or was employed.

(c) For purposes of this subsection, if the active progress of a
strike or other bona fide labor dispute ends on a Sunday, it is not
in “active progress” in the calendar week beginning on that Sun-
day as to any employee who did not normally work on Sundays in
the establishment in which the labor dispute occurs.

(d) In this subsection, “lockout” means the barring of one or
more employees from their employment in an establishment by
an employer as a part of a labor dispute, which is not directly sub-
sequent to a strike or other job action of a labor union or group of
employees of the employer, or which continues or occurs after the
termination of a strike or other job action of a labor union or
group of employees of the employer.

(11) FRAUDULENT CLAIMS. (a) If a claimant, in filing his or
her application for benefits or claim for any week, conceals any
material fact relating to his or her eligibility for benefits, the
claimant is ineligible for benefits as provided in par. (be).

(b) If a claimant, in filing a claim for any week, conceals any
of his or her wages earned or paid or payable or hours worked in
that week, the claimant is ineligible for benefits as provided in
par. (be).

(be) A claimant is ineligible for benefits for acts of conceal-
ment described in pars. (a) and (b) as follows:

1. For each single act of concealment occurring before the
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date of the first determination of concealment under par. (a) or
(b), the claimant is ineligible for benefits for which he or she
would otherwise be eligible in an amount equivalent to 2 times
the claimant’s weekly benefit rate under s. 108.05 (1) for the
week in which the claim is made.

2. For each single act of concealment occurring after the date
of the first determination of concealment under par. (a) or (b), the
claimant is ineligible for benefits for which he or she would other-
wise be eligible in an amount equivalent to 4 times the claimant’s
weekly benefit rate under s. 108.05 (1) for the week in which the
claim is made.

3. For each single act of concealment occurring after the date
of a 2nd or subsequent determination of concealment under par.
(a) or (b), the claimant is ineligible for benefits for which he or
she would otherwise be eligible in an amount equivalent to 8
times the claimant’s weekly benefit rate under s. 108.05 (1) for
the week in which the claim is made.

(bh) In addition to ineligibility for benefits resulting from
concealment as provided in par. (be), the department shall assess
a penalty against the claimant in an amount equal to 40 percent of
the benefit payments erroneously paid to the claimant as a result
of one or more acts of concealment described in pars. (a) and (b).

(bm) The department shall apply any ineligibility under par.
(be) against benefits and weeks of eligibility for which the
claimant would otherwise be eligible after the week of conceal-
ment and within 6 years after the date of an initial determination
issued under s. 108.09 finding that a concealment occurred. The
claimant shall not receive waiting period credit under sub. (3) for
the period of ineligibility applied under par. (be). If no benefit
rate applies to the week for which the claim is made, the depart-
ment shall use the claimant’s benefit rate for the claimant’s next
benefit year beginning after the week of concealment to deter-
mine the amount of the benefit reduction.

(c) Any employing unit that aids and abets a claimant in com-
mitting or attempts to aid and abet a claimant in committing an
act of concealment described in par. (a) or (b) may, by a determi-
nation issued under s. 108.10, be required, as to each act of con-
cealment the employing unit aids and abets or attempts to aid and
abet, to forfeit an amount equal to the amount of the benefits the
claimant improperly received as a result of the concealment. In
addition, the employing unit shall be penalized as follows:

1. The employing unit shall forfeit $500 for each single act of
concealment that the employing unit aids and abets or attempts to
aid and abet a claimant to commit occurring before the date of the
first determination that the employing unit has so acted.

2. The employing unit shall forfeit $1,000 for each single act
of concealment that the employing unit aids and abets or attempts
to aid and abet a claimant to commit occurring after the date of
the first determination that the employing unit has so acted in
which a penalty is applied under subd. 1. but on or before the date
of the first determination that the employing unit has so acted in
which a penalty is applied under this subdivision.

3. The employing unit shall forfeit $1,500 for each single act
of concealment that the employing unit aids and abets or attempts
to aid and abet a claimant to commit occurring after the date of
the first determination that the employing unit has so acted in
which a penalty is applied under subd. 2.

(cm) If any person makes a false statement or representation
in order to obtain benefits in the name of another person, the ben-
efits received by that person constitute a benefit overpayment.
Such person may, by a determination or decision issued under s.
108.095, be required to repay the amount of the benefits obtained
and be assessed an administrative assessment in an additional
amount equal to the amount of benefits obtained.

(d) In addition to other remedies, the department may, by civil
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action, recover any benefits obtained by means of any false state-
ment or representation or any administrative assessment imposed
under par. (cm). Chapter 778 does not apply to collection of any
benefits or assessment under this paragraph.

(e) This subsection may be applied even when other provi-
sions, including penalty provisions, of this chapter are applied.

(f) All amounts forfeited under par. (c) and all collections
from administrative assessments under par. (cm) shall be credited
to the administrative account.

(g) 1. In this subsection, “conceal” means to intentionally
mislead the department by withholding or hiding information or
making a false statement or misrepresentation.

2. A claimant has a duty of care to provide an accurate and
complete response to each inquiry made by the department in
connection with his or her receipt of benefits. The department
shall consider the following factors in determining whether a
claimant intended to mislead the department as described in
subd. 1.:

a. Whether the claimant failed to read or follow instructions
or other communications of the department related to a claim for
benefits.

b. Whether the claimant relied on the statements or represen-
tations of persons other than an employee of the department who
is authorized to provide advice regarding the claimant’s claim for
benefits.

c. Whether the claimant has a limitation or disability and, if
so, whether the claimant provided evidence to the department of
that limitation or disability.

d. The claimant’s unemployment insurance claims filing
experience.

e. Any instructions or previous determinations of conceal-
ment issued or provided to the claimant.

f. Any other factor that may provide evidence of the
claimant’s intent.

3. Nothing in this subsection requires the department, when
making a finding of concealment, to determine or prove that a
claimant had an intent or design to receive benefits to which the
claimant knows he or she was not entitled.

(12) PREVENTION OF DUPLICATE PAYMENTS. (b) Any indi-
vidual who receives, through the department, any other type of
unemployment benefit or allowance for a given week is ineligible
for benefits for that same week under this chapter, except as
specifically required for conformity with 19 USC 2101 to 2497b.

(c) Any individual who receives unemployment insurance for
a given week under any federal law through any federal agency
shall be ineligible for benefits paid or payable for that same week
under this chapter.

(d) Any individual who receives unemployment insurance for
a given week under the law of any other state, with no use of ben-
efit credits earned under this chapter, shall be ineligible for bene-
fits paid or payable for that same week under this chapter.

(e) Any individual who receives a temporary total disability
payment or a permanent total disability payment for a whole
week under ch. 102 or under any federal law which provides for
payments on account of a work-related injury or illness analogous
to those provided under ch. 102 shall be ineligible for benefits
paid or payable for that same week under this chapter unless oth-
erwise provided by federal law. A temporary total disability pay-
ment, a temporary partial disability payment, or a permanent to-
tal disability payment under those provisions received by an indi-
vidual for part of a week shall be treated as wages for purposes of
eligibility for benefits for partial unemployment under s. 108.05
3).

(f) 1m. The intent of the legislature in enacting this paragraph
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is to prevent the payment of duplicative government benefits for
the replacement of lost earnings or income, regardless of an indi-
vidual’s ability to work.

2m. In this paragraph, “social security disability insurance
payment” means a payment of social security disability insurance
benefits under 42 USC ch. 7 subch. II.

3. a. Except as provided in subd. 3. b. to d., an individual is
ineligible for benefits under this chapter for each week in the en-
tire month in which a social security disability insurance pay-
ment is issued to the individual.

b. In the first month a social security disability insurance
payment is first issued to an individual, the individual is ineligible
for benefits under this chapter for each week beginning with the
week the social security disability insurance payment is issued to
the individual and all subsequent weeks in that month.

c. Following a cessation of social security disability insur-
ance payments to an individual and upon the individual again be-
ing issued a social security disability insurance payment, the in-
dividual is ineligible for benefits under this chapter for each week
beginning with the week the social security disability insurance
payment is issued to the individual and all subsequent weeks in
that month.

d. Following cessation of social security disability insurance
payments, an individual may be eligible for benefits under this
chapter, if otherwise qualified, beginning with the week follow-
ing the last Saturday of the month in which the individual is is-
sued his or her final social security disability insurance payment.

4. Information that the department receives or acquires from
the federal social security administration regarding the issuance
of social security disability insurance payments is considered
conclusive, absent clear and convincing evidence that the infor-
mation was erroneous.

(13) NOTIFICATION AS TO INELIGIBILITY. (a) The depart-
ment shall apply any provision of this chapter which may disqual-
ify a claimant from receiving benefits whether or not the
claimant’s employing unit questions the claimant’s eligibility or
files the report required under s. 108.09 (1).

(b) If an employer fails to file the required wage report under
s. 108.205 for an employee who has claimed benefits from the
employer’s account, the department may compute and proceed to
pay the benefits thus claimed, based on the claimant’s statements
and any other information then available.

(c) If an employer, after notice of a benefit claim, fails to file
an objection to the claim under s. 108.09 (1), any benefits allow-
able under any resulting benefit computation shall, unless the de-
partment applies a provision of this chapter to disqualify the
claimant, be promptly paid. Except as otherwise provided in this
paragraph, any eligibility question in objection to the claim raised
by the employer after benefit payments to the claimant are com-
menced does not affect benefits paid before the end of the week in
which a determination is issued as to the eligibility question un-
less the benefits are erroneously paid without fault on the part of
the employer. Except as otherwise provided in this paragraph, if
an employer fails to provide correct and complete information re-
quested by the department during a fact-finding investigation, but
later provides the requested information, benefits paid before the
end of the week in which a redetermination is issued regarding
the matter or, if no redetermination is issued, before the end of
the week in which an appeal tribunal decision is issued regarding
the matter, are not affected by the redetermination or decision,
unless the benefits are erroneously paid without fault on the part
of the employer as provided in par. (f). If benefits are erroneously
paid because the employer and the employee are at fault, the de-
partment shall charge the employer for the benefits and proceed
to create an overpayment under s. 108.22 (8) (a). If benefits are
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erroneously paid without fault on the part of the employer, re-
gardless of whether the employee is at fault, the department shall
charge the benefits as provided in par. (d), unless par. (e) applies,
and proceed to create an overpayment under s. 108.22 (8) (a). If
benefits are erroneously paid because an employer is at fault and
the department recovers the benefits erroneously paid under s.
108.22, the recovery does not affect benefit charges made under
this paragraph.

(d) 1. If the department finds that any benefits charged to an
employer’s account have been erroneously paid to an employee
without fault by the employer, the department shall notify the em-
ployee and the employer of the erroneous payment.

2. If recovery of an overpayment is permitted under s. 108.22
(8) (c) and benefits are currently payable to the employee from
the employer’s account, the department may correct the error by
adjusting the benefits accordingly.

3. To correct any erroneous payment not so adjusted that was
charged to the account of an employer that is subject to the contri-
bution requirements of ss. 108.17 and 108.18, the department
shall do one of the following:

a. If recovery of an overpayment is permitted under s. 108.22
(8) (c), restore the proper amount to the employer’s account and
charge that amount to the fund’s balancing account, and shall
thereafter reimburse the balancing account by crediting to it ben-
efits which would otherwise be payable to, or cash recovered
from, the employee.

b. If recovery of an overpayment is not permitted under s.
108.22 (8) (c), restore the proper amount to the employer’s ac-
count and charge that amount to the fund’s balancing account un-
less s. 108.07 (5) (am) 3. applies.

4. To correct any erroneous payment not so adjusted from the
account of an employer that is subject to reimbursement financ-
ing, the department shall do one of the following:

a. Ifrecovery of an overpayment is permitted under s. 108.22
(8) (c), credit to the account benefits which would otherwise be
payable to, or cash received from, the employee, unless subd. 4. c.
applies.

b. If recovery of an overpayment is not permitted under s.
108.22 (8) (c), restore the proper amount to the employer’s ac-
count and charge that amount in accordance with s. 108.07 (5)
(am).

c. If the erroneous payment resulted from a false statement or
representation about an individual’s identity and the employer
was not at fault for the erroneous payment, restore the proper
amount to the employer’s account and reimburse the balancing
account by crediting to it benefits that would otherwise be
payable to, or cash recovered from, the individual who caused the
erroneous payment.

(e) If the department erroneously pays benefits from one em-
ployer’s account and a 2nd employer is at fault, the department
shall credit the benefits paid to the first employer’s account and
charge the benefits paid to the 2nd employer’s account. Filing of
a tardy or corrected report or objection does not affect the 2nd
employer’s liability for benefits paid before the end of the week in
which the department makes a recomputation of the benefits al-
lowable or before the end of the week in which the department is-
sues a determination concerning any eligibility question raised by
the report or by the 2nd employer. If the 2nd employer fails to
provide correct and complete information requested by the de-
partment during a fact-finding investigation, but later provides the
requested information, the department shall charge to the account
of the 2nd employer the cost of benefits paid before the end of the
week in which a redetermination is issued regarding the matter or,
if no redetermination is issued, before the end of the week in
which an appeal tribunal decision is issued regarding the matter,
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unless the benefits erroneously are paid without fault on the part
of the employer as provided in par. (f). If the department recovers
the benefits erroneously paid under s. 108.22, the recovery does
not affect benefit charges made under this paragraph.

(f) If benefits are erroneously paid because the employer fails
to file a report required by this chapter, the employer fails to pro-
vide correct and complete information on the report, the em-
ployer fails to object to the benefit claim under s. 108.09 (1), the
employer fails to provide correct and complete information re-
quested by the department during a fact-finding investigation, un-
less an appeal tribunal, the commission, or a court of competent
jurisdiction finds that the employer had good cause for the failure
to provide the information, or the employer aids and abets the
claimant in an act of concealment as provided in sub. (11), the
employer is at fault. If benefits are erroneously paid because an
employee commits an act of concealment as provided in sub. (11)
or fails to provide correct and complete information to the depart-
ment, the employee is at fault.

Cross-reference: See also ch. DWD 123, Wis. adm. code.

(g) 1. In this paragraph:

a. “Combined-wage claim” means a claim for benefits under
this chapter that is filed pursuant to a reciprocal arrangement en-
tered into under s. 108.14 (8n).

b. “Out-of-state employer” means a person that employs an
individual who files a combined-wage claim in which the wages
and employment from that person are covered under the unem-
ployment compensation law of another state.

2. The department may issue a determination that an out-of-
state employer is at fault for the erroneous payment of benefits
under a combined-wage claim in the same manner as the depart-
ment issues determinations under s. 108.10, if the unemployment
insurance account of the out-of-state employer is potentially
chargeable.

3. A determination issued under subd. 2. is subject to s.
108.10 and may be appealed in the same manner as a determina-
tion issued under s. 108.10.

(14) WAR-TIME APPLICATION OF SUBSECTION (7) OR (8). If
the department finds that the official war-time manpower policies
of the United States are or may be materially hampered, in any
clearly definable class of cases, by any application of sub. (7) or
(8), so as to interfere with the effective war-time use of civilian
manpower in Wisconsin, the department may by general rule, af-
ter public hearing, modify or suspend such application
accordingly.

(15) DEPARTMENT POWERS TO ASSIST CLAIMANTS. (a) Ex-
cept as provided in par. (b), the department may do any of the fol-
lowing for the purpose of assisting claimants to find or obtain
work:

1. Use the information or materials provided under sub. (2)
(a) 4. to assess a claimant’s efforts, skills, and ability to find or
obtain work and to develop a list of potential opportunities for a
claimant to obtain suitable work. A claimant who otherwise sat-
isfies the requirement under sub. (2) (a) 3. is not required to apply
for any specific positions on the list in order to satisfy that
requirement.

2. Require a claimant to participate in a public employment
office workshop or training program or in similar reemployment
services that do not charge the claimant a participation fee and
that offer instruction to improve the claimant’s ability to obtain
suitable work.

(b) This subsection does not apply with respect to a claimant
who is exempt from any of the requirements in sub. (2) (a) 2. or 3.
in a given week.

(16) APPROVED TRAINING. (a) In this subsection, “approved
training” means:
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108.04 UNEMPLOYMENT INSURANCE

1. A course of vocational training or basic education which is
a prerequisite to such training in which an individual is enrolled
if:

a. The course is expected to increase the individual’s oppor-
tunities to obtain employment;

b. The course is given by a school established under s. 38.02
or another training institution approved by the department;

c. The individual is enrolled full time as determined by the
training institution;

d. The course does not grant substantial credit leading to a
bachelor’s or higher degree; and

e. The individual is attending regularly and making satisfac-
tory progress in the course.

2. A program administered by the department for the training
of unemployed workers, other than the youth apprenticeship pro-
gram under s. 106.13;

3. The plan of any state for training under the federal trade
act, 19 USC 2296; or

4. A plan for training approved under the federal Workforce
Innovation and Opportunity Act, 29 USC 3101 to 3361, or an-
other federal law that enhances job skills.

(am) The department shall not apply any benefit reduction or
disqualification under sub. (1) (a), (2) (a), or (8), or s. 108.141
(3g) (a) or (c) to any otherwise eligible individual for any week as
a result of the individual’s enrollment in approved training.

(b) The department shall not apply any benefit reduction or
disqualification under sub. (1) (b), (2) (a), or (7) (c) or (cg) or s.
108.141 (3g) (d) that is not the result of approved training while
an individual is enrolled in approved training.

(d) If an individual is enrolled in approved training specified
in par. (a) 3. or 4.

1. The department shall not deny benefits under sub. (7) as a
result of the individual’s leaving unsuitable work to enter or con-
tinue such training, as a result of the individual’s leaving work
that the individual engaged in on a temporary basis during a break
in the training or a delay in the commencement of the training, or
because the individual left on-the-job training not later than 30
days after commencing that training because the individual did
not meet the requirements under 19 USC 2296 (c¢) (1) (B); and

2. The requalifying requirements under subs. (7) and (8) do
not apply while the individual is enrolled in approved training
specified in par. (a) 3. or 4.

(e) The department shall charge to the fund’s balancing ac-
count the cost of benefits paid to an individual that are otherwise
chargeable to the account of an employer that is subject to the
contribution requirements of ss. 108.17 and 108.18 if the individ-
ual receives benefits based on the application of par. (am), (b), or
(d).

(f) As a condition to qualification of a course as approved
training for an individual under this subsection, the department
may require a certification from the training institution showing
the individual’s attendance and progress in the course.

(17) EDUCATIONAL EMPLOYEES. (a) A school year employee
of an educational institution who performs services in an instruc-
tional, research or principal administrative capacity is ineligible
for benefits based on such services for any week of unemploy-
ment which occurs:

1. During the period between 2 successive academic years or
terms, if the school year employee performed such services for
any educational institution in the first such year or term and if
there is reasonable assurance that he or she will perform such ser-
vices for any educational institution in the 2nd such year or term;
or

2. During the period between 2 regular but not successive
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academic terms, when an agreement between an employer and a
school year employee provides for such a period, if the school
year employee performed such services for any educational insti-
tution in the first such term and if there is reasonable assurance
that he or she will perform such services for any educational in-
stitution in the 2nd such term.

(b) A school year employee of a government unit, Indian
tribe, or nonprofit organization which provides services to or on
behalf of an educational institution who performs services in an
instructional, research, or principal administrative capacity is in-
eligible for benefits based on such services for any week of unem-
ployment which occurs:

1. During the period between 2 successive academic years or
terms, if the school year employee performed such services for
any such government unit, Indian tribe, or nonprofit organization
in the first such year or term and if there is reasonable assurance
that he or she will perform such services for any such government
unit, Indian tribe, or nonprofit organization in the 2nd such year
or term; or

2. During the period between 2 regular but not successive
academic terms, when an agreement between an employer and a
school year employee provides for such a period, if the school
year employee performed such services for any such government
unit, Indian tribe, or nonprofit organization in the first such term
and if there is reasonable assurance that he or she will perform
such services for any such government unit, Indian tribe, or non-
profit organization in the 2nd such term.

(c) A school year employee of an educational service agency
who performs services in an instructional, research or principal
administrative capacity, and who provides such services in an ed-
ucational institution or to or on behalf of an educational institu-
tion, is ineligible for benefits based on such services for any week
of unemployment which occurs:

1. During the period between 2 successive academic years or
terms, if the school year employee performed such services for
any educational service agency in the first such year or term and
if there is reasonable assurance that he or she will perform such
services for any educational service agency in the 2nd such year
or term; or

2. During the period between 2 regular but not successive
academic terms, when an agreement between an employer and a
school year employee provides for such a period, if the school
year employee performed such services for any educational ser-
vice agency in the first such term and if there is reasonable assur-
ance that he or she will perform such services for any educational
service agency in the 2nd such term.

(d) A school year employee of an educational institution who
performs services other than in an instructional, research or prin-
cipal administrative capacity is ineligible for benefits based on
such services for any week of unemployment which occurs dur-
ing a period between 2 successive academic years or terms if the
school year employee performed such services for any educa-
tional institution in the first such year or term and there is reason-
able assurance that he or she will perform such services for any
educational institution in the 2nd such year or term.

(e) A school year employee of a government unit, Indian tribe,
or nonprofit organization that provides services to or on behalf of
any educational institution who performs services other than in
an instructional, research, or principal administrative capacity is
ineligible for benefits based on such services for any week of un-
employment which occurs during a period between 2 successive
academic years or terms if the school year employee performed
such services for any such government unit, Indian tribe, or non-
profit organization in the first such year or term and there is rea-
sonable assurance that he or she will perform such services for
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any such government unit, Indian tribe, or nonprofit organization
in the 2nd such year or term.

(f) A school year employee of an educational service agency
who performs services other than in an instructional, research or
principal administrative capacity, and who provides such services
in an educational institution or to or on behalf of an educational
institution, is ineligible for benefits based on such services for
any week of unemployment which occurs during a period be-
tween 2 successive academic years or terms if the school year em-
ployee performed such services for any educational service
agency in the first such year or term and there is reasonable assur-
ance that he or she will perform such services for any educational
service agency in the 2nd such year or term.

(g) A school year employee of an educational institution who
performs services as described in par. (a) or (d) is ineligible for
benefits based on such services for any week of unemployment
which occurs during an established and customary vacation pe-
riod or holiday recess if the school year employee performed such
services for any educational institution in the period immediately
before the vacation period or holiday recess, and there is reason-
able assurance that he or she will perform the services described
in par. (a) or (d) for any educational institution in the period im-
mediately following the vacation period or holiday recess.

(h) A school year employee of a government unit, Indian tribe,
or nonprofit organization which provides services to or on behalf
of an educational institution who performs the services described
in par. (b) or (e) is ineligible for benefits based on such services
for any week of unemployment which occurs during an estab-
lished and customary vacation period or holiday recess if the
school year employee performed such services for any such gov-
ernment unit, Indian tribe, or nonprofit organization in the period
immediately before the vacation period or holiday recess, and
there is reasonable assurance that the school year employee will
perform the services described in par. (b) or (e) for any such gov-
ernment unit, Indian tribe, or nonprofit organization in the period
immediately following the vacation period or holiday recess.

(i) A school year employee of an educational service agency
who performs the services described in par. (c) or (f), and who
provides such services in an educational institution or to or on be-
half of an educational institution, is ineligible for benefits based
on such services for any week of unemployment which occurs
during an established and customary vacation period or holiday
recess if the school year employee performed such services for
any educational service agency in the period immediately before
the vacation period or holiday recess, and there is reasonable as-
surance that the school year employee will perform the services
described in par. (c) or (f) for any educational service agency in
the period immediately following the vacation period or holiday
recess.

(j) A school year employee who did not establish a benefit
year prior to becoming ineligible to receive benefits under pars.
(a) to (i) may establish a benefit year on or after that date if the
school year employee qualifies to establish a benefit year under s.
108.06 (2) (a), but the wages paid the school year employee for
any week during which pars. (a) to (i) apply shall be excluded
from the school year employee’s base period wages under sub. (4)
(a) and ss. 108.05 (1) and 108.06 (1) for any week during which
pars. (a) to (i) apply. A school year employee who established a
benefit year prior to becoming ineligible to receive benefits under
pars. (a) to (i) may receive benefits based on employment with
other employers during the benefit year only if he or she has base
period wages from such employment sufficient to qualify for ben-
efits under sub. (4) (a) and ss. 108.05 (1) and 108.06 (1) for any
week during which pars. (a) to (i) apply.

(k) If benefits are reduced or denied to a school year employee
who performed services other than in an instructional, research or
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principal administrative capacity under pars. (d) to (f), and the
department later determines that the school year employee was
not offered an opportunity to perform such services for an appli-
cable employer under pars. (d) to (f) in the 2nd academic year or
term, the department shall recompute the school year employee’s
base period wages under sub. (4) (a) and ss. 108.05 (1) and
108.06 (1) and shall make retroactive payment of benefits for
each week of such reduction or denial if the school year
employee:

1. Establishes a benefit year for the period for which retroac-
tive payment is to be made, in the manner prescribed by rule of
the department, if the school year employee has not established
such a benefit year;

2. Files a claim under s. 108.08 for each week of reduction or
denial in the manner prescribed by rule of the department; and

3. Was otherwise eligible to receive benefits for those weeks.

(18) ILLEGAL ALIENS. (a) The wages paid to an employee
who performed services while the employee was an alien shall, if
based on such services, be excluded from the employee’s base pe-
riod wages for purposes of sub. (4) (a) and ss. 108.05 (1) and
108.06 (1) unless the employee is an alien who was lawfully ad-
mitted for permanent residence at the time such services were
performed, was lawfully present for the purpose of performing
such services, or was permanently residing in the United States
under color of law at the time such services were performed, in-
cluding an alien who was lawfully present in the United States as
aresult of the application of the provisions of 8 USC 1182 (d) (5).
All claimants shall be uniformly required to provide information
as to whether they are citizens and, if they are not, any determina-
tion denying benefits under this subsection shall not be made ex-
cept upon a preponderance of the evidence.

(am) Paragraph (a) does not preclude an employee from estab-
lishing a benefit year during a period in which the employee is in-
eligible to receive benefits under par. (a) if the employee qualifies
to establish a benefit year under s. 108.06 (2) (a).

(b) Any amendment of 26 USC 3304 (a) (14) specifying con-
ditions other than as stated in par. (a) for denial of benefits based
on services performed by aliens, or changing the effective date for
required implementation of par. (a) or such other conditions, that
is a condition of approval of this chapter for full tax credit against
the tax imposed by the federal unemployment tax act, shall be ap-
plicable to this subsection.

(19) PROFESSIONAL ATHLETES. An employee who performs
services substantially all of which consist of participating in
sports or athletic events, or training or preparing to so participate,
shall be ineligible for benefits based on any employment for any
week of unemployment which occurs during the period between
2 successive sport seasons or similar periods if the employee per-
formed such services in the first such season or period and there
is a reasonable assurance that the employee will perform such
services in the 2nd such season or period.

History: 1971 c. 40,42, 53,211; 1973 ¢. 247; 1975 c. 24, 343; 1977 c. 127, 133,
286, 418; 1979 c. 52, 176; 1981 c. 28, 36, 315, 391; 1983 a. 8, 27, 99, 168; 1983 a.
189 s. 329 (28); 1983 a. 337, 384, 468, 538; 1985 a. 17, 29, 40; 1987 a. 38 ss. 23 to
59, 107, 136; 1987 a. 255, 287, 403; 1989 a. 77; 1991 a. 89; 1993 a. 112, 122, 373,
492; 1995 a. 118, 417, 448; 1997 a. 35, 39; 1999 a. 9, 15, 83; 2001 a. 35; 2003 a.
197; 2005 a. 86; 2007 a. 59; 2009 a. 11, 287; 2011 a. 32, 123, 198, 236; 2013 a. 11,
20, 36; 2013 a. 173 ss. 13, 33; 2013 a. 276; 2015 a. 55, 86, 195; 2015 a. 197 5. 51;
2015 a. 334; 2017 a. 157; 2017 a. 364 s. 49; 2017 a. 366, 370; 2019 a. 185; 2021 a.
4,231;s. 13.92 (2) (i); 5. 35.17 correction in (2) (b) 5., (bb) 3., (11) (bm).

Cross-reference: See also chs. DWD 132 and 133, Wis. adm. code.

Employees at Wisconsin terminals of trucking companies who were laid off as a
result of a strike at a Chicago terminal were eligible for unemployment compensa-
tion because the Chicago terminal was a separate establishment. Liberty Trucking
Co. v. DILHR, 57 Wis. 2d 331, 204 N.W.2d 457 (1973).

“New work” in sub. (9) includes indefinitely laid off employees who are recalled,
as well as new job applicants. The Department of Industry, Labor and Human Rela-
tions must determine whether a laid-off employee had good cause for refusing work
on a different shift with a higher pay scale. Allen-Bradley Co. v. DILHR, 58 Wis. 2d
1,205 N.W.2d 129 (1973).

‘When a union that had given a notice of contract termination withdrew it before a
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108.04 UNEMPLOYMENT INSURANCE

strike began, there was no labor dispute in progress when the employer later closed
its plant. Kansas City Star Co. v. DILHR, 60 Wis. 2d 591, 211 N.W.2d 488 (1973).

Intent is a crucial question in determining misconduct under sub. (5), but it is not
determinative. Carelessness or negligence that manifests equal culpability, wrongful
intent, or evil design is misconduct. McGraw-Edison Co. v. DILHR, 64 Wis. 2d
703, 221 N.W.2d 677 (1974).

A self-employed claimant who was both the employee and the employer could not
disassociate the claimant’s fault or misfortune as an employer so as to become eligi-
ble for unemployment benefits under sub. (7) (b). Fish v. White Equipment Sales &
Service, Inc., 64 Wis. 2d 737, 221 N.W.2d 864 (1974).

Masons, unemployed because their employer locked out masons’ laborers, were
ineligible under sub. (10) for benefits because the masons would have been working
“but for” a bona fide labor dispute. De Leeuw v. DILHR, 71 Wis. 2d 446, 238
N.W.2d 706 (1976).

Refusal to comply with an employer’s grooming code that was not necessary for
safety was not misconduct under sub. (5). If an employee’s grooming choices create
an unreasonable safety hazard in violation of an employer’s reasonable safety rule,
the rule may be justified notwithstanding the right of free expression. Consolidated
Construction Co. v. Casey, 71 Wis. 2d 811, 238 N.W.2d 758 (1976).

Striking employees discharged during a strike are not ineligible for benefits be-
cause of sub. (10). Hiring permanent replacements is not an automatic discharge of
the employees who are replaced. The employer must take some affirmative action to
replace the employees, determined by the conduct of the employer and employees.
Carley Ford, Lincoln, Mercury, Inc. v. Bosquette, 72 Wis. 2d 569, 241 N.W.2d 596
(1976).

“Fault” under sub. (1) (f), in the context of an employee’s failure to pass a licens-
ing examination, means blameworthy or negligent conduct, not incompetence. Mil-
waukee County v. DILHR, 80 Wis. 2d 445, 259 N.-W.2d 118 (1977).

Picketing in violation of a collective bargaining agreement was misconduct under
former sub. (6) (a), 1977 stats. Universal Foundry Co. v. DILHR, 86 Wis. 2d 582,
273 N.W.2d 324 (1979).

Indefinite layoff severs an employment relationship.
DILHR, 88 Wis. 2d 262, 276 N.W.2d 279 (1979).

The decision of a company’s sole shareholders, who were also its sole employees,
to file for voluntary bankruptcy disqualified them for unemployment benefits. Han-
mer v. DILHR, 92 Wis. 2d 90, 284 N.W.2d 587 (1979).

An employee who refused on religious grounds to pay mandatory union dues did
not voluntarily terminate employment under sub. (7) (a). Nottelson v. DILHR, 94
Wis. 2d 106, 287 N.W.2d 763 (1980).

An employee who voluntarily terminated part-time employment, which prior to
termination had not affected eligibility, became ineligible under sub. (7) (a). Elling-
son v. DILHR, 95 Wis. 2d 710, 291 N.W.2d 649 (Ct. App. 1980).

An employee who was transferred to a workplace 25 miles away and did not re-
ceive a pay increase to cover the increased commuting costs had good cause to quit.
Farmers Mill of Athens, Inc. v. DILHR, 97 Wis. 2d 576, 294 N.W.2d 39 (Ct. App.
1980).

Falsification of an employment application with respect to a criminal record con-
stitutes “misconduct” under sub. (5), regardless of materiality to the employee’s par-
ticular job. Miller Brewing Co. v. DILHR, 103 Wis. 2d 496, 308 N.W.2d 922 (Ct.
App. 1981).

Whether leaving work without permission as the result of an alleged safety viola-
tion was misconduct is determined based on whether a reasonable person would rea-
sonably believe that the given working conditions presented a hazard to health or
safety. Wehr Steel Co. v. DILHR, 106 Wis. 2d 111, 315 N.W.2d 357 (1982).

Sub. (10) does not deny equal protection to nonstriking workers laid off because
of a strike. Jenks v. DILHR, 107 Wis. 2d 714, 321 N.W.2d 347 (Ct. App. 1982).

Under sub. (1) or (7), a pregnant employee who could not perform her specific job
but could do other work was eligible for benefits. Rhinelander Paper Co. v. DILHR,
120 Wis. 2d 162, 352 N.W.2d 679 (Ct. App. 1984).

A teacher who forgot to accept an employment offer under s. 118.22 (2) and who
was consequently terminated did not voluntarily terminate employment under sub.
(7). Nelson v. LIRC, 123 Wis. 2d 221, 365 N.W.2d 629 (Ct. App. 1985).

A claimant who was physically able to perform less than 15 percent of the jobs in
the job market was ineligible under sub. (2) (a). Brooks v. LIRC, 138 Wis. 2d 106,
405 N.W.2d 705 (Ct. App. 1987).

“Reasonable assurance” under sub. (17) (b) is a written, implied, or verbal agree-
ment pursuant to which the employee will perform similar services during the fol-
lowing academic term. Farrell v. LIRC, 147 Wis. 2d 476, 433 N.W.2d 269 (Ct. App.
1988).

Under sub. (10) (d), “lockout” requires that the employer physically bar employ-
ees’ entrance into the workplace; there is no inquiry into the cause for the work stop-
page. Trinwith v. LIRC, 149 Wis. 2d 634, 439 N.W.2d 581 (Ct. App. 1989).

The federal immigration act did not retroactively confer permanent resident status
on an alien for compensation purposes under sub. (18). Pickering v. LIRC, 156 Wis.
2d 361, 456 N.W.2d 874 (Ct. App. 1990).

A teacher was entitled to unemployment benefits during the summer break be-
tween academic years when the teacher was permanently employed for all of the
first academic year but was offered employment as a long-term substitute for the
first semester of the second academic year. DILHR v. LIRC, 161 Wis. 2d 231, 467
N.W.2d 545 (1991).

Sub. (17) (c) [now sub. (17) (g)] was not applicable to a teacher who qualified for
benefits although working periodically as a substitute. Wanish v. LIRC, 163 Wis. 2d
901, 472 N.W.2d 596 (Ct. App. 1991).

Employment offers by a temporary employment agency at rates substantially
lower than the prevailing rates for similar work was “good cause” under sub. (7) (b);
sub. (7) (f) does not preclude a finding of “good cause” when the offered wage is
more than two-thirds of the prior wage. Cornwell Personnel Associates v. LIRC,
175 Wis. 2d 537, 499 N.W.2d 705 (Ct. App. 1993).

Discussing the intent of sub. (16) (b). Murphy v. LIRC, 183 Wis. 2d 205, 515
N.W.2d 487 (Ct. App. 1994).

A.O. Smith Corp. v.
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The Labor and Industry Review Commission’s interpretation of “‘suitable work™
in sub. (8) (a) as being work that is reasonable considering the claimant’s training,
experience, and length of unemployment and of “became unemployed” in sub. (8)
(d) as being when the person is no longer performing services for the employer are
reasonable and consistent with the scheme of this chapter. Hubert v. LIRC, 186
Wis. 2d 590, 522 N.W.2d 512 (Ct. App. 1994).

Sub. (8) (d) describes a situation when “good cause” under sub. (8) (a) must be
found. It does not mean there is no “good cause” if its conditions are not met.
DILHR v. LIRC, 193 Wis. 2d 391, 535 N.W.2d 6 (Ct. App. 1995).

Excessive tardiness, which disrupted an office work schedule, rose to the level of
misconduct under sub. (5). Charette v. LIRC, 196 Wis. 2d 956, 540 N.W.2d 239 (Ct.
App. 1995), 94-3238.

A “reasonable assurance” of employment under sub. (17) (a) 1. requires an offer
of employment under similar terms and circumstances, including location. Jobs 180
miles apart are not similar; the offer of such a job does not terminate benefits.
Bunker v. LIRC, 197 Wis. 2d 606, 541 N.W.2d 168 (Ct. App. 1995), 95-0174.

Misconduct under sub. (5) is the intentional and substantial disregard of an em-
ployer’s interests. The crucial question is the employee’s intent or attitude that at-
tends the conduct alleged to be misconduct. Bernhardt v. LIRC, 207 Wis. 2d 292,
558 N.W.2d 874 (Ct. App. 1996), 95-3549.

To be entitled to benefits under sub. (7) (am), there must be an identifiable, threat-
ened suspension or termination of another employee’s work and not just a response
to separation incentives offered by the employer as a cost-cutting measure. Berry v.
LIRC, 213 Wis. 2d 397, 570 N.W.2d 610 (Ct. App. 1997), 97-0260.

The definition of “employer” under sub. (10) (d) does not include an employer
joined or associated with another for the purpose of collective bargaining who is not
subject to a strike against the other employer. Brauneis v. LIRC, 2000 WI 69, 236
Wis. 2d 27, 612 N.-W.2d 635, 98-2212.

Sub. (6) makes no distinction between suspensions with pay or without pay. City
of Kenosha v. LIRC, 2000 WI App 131, 237 Wis. 2d 304, 614 N.W.2d 508, 99-
1456.

The Labor and Industry Review Commission could reasonably decide that an em-
ployee’s physical assault of another employee in reaction to discriminatory, harass-
ing comments of a non-physical nature was misconduct under sub. (5) even though
the employer may have failed to properly respond to the employee’s past complaints.
Lopez v. LIRC, 2002 WI App 63, 252 Wis. 2d 476, 642 N.-W.2d 561, 01-0165.

To demonstrate voluntary termination of employment for good cause under sub.
(7) (b), the employee must show that the termination involved real and substantial
fault on the part of the employer. Moving in violation of residency requirements of
a collective bargaining agreement was inconsistent with continuation of an em-
ployer-employee relationship and constituted voluntarily termination of employ-
ment. That both the employee and the employee’s new spouse were subject to resi-
dency requirements that, if honored, would have prevented their living together was
not “good cause” for termination. Klatt v. LIRC, 2003 WI App 197, 266 Wis. 2d
1038, 669 N.W.2d 752, 02-3218.

The appropriateness of establishing an off-duty work rule is determined at the
time of the creation of the rule and not at the time of the violation of the rule. In this
case, the employer and the union established a last chance agreement process to as-
sist employees with drug and alcohol problems while providing a safe work environ-
ment for all employees. It was not relevant that the precipitating fact of the em-
ployee’s discharge was violating the employee’s last chance agreement without caus-
ing a safety-related incident. Patrick Cudahy Inc. v. LIRC, 2006 WI App 211, 296
Wis. 2d 751, 723 N.W.2d 756, 05-2074.

Although the petitioner stated the petitioner was not quitting, the petitioner none-
theless refused to sign a document, knowing it would cause the petitioner’s termina-
tion. These circumstances are the epitome of conduct inconsistent with continua-
tion of the employment relationship, and it must be held that the employee intended
and did leave employment voluntarily under sub. (7) (a). It was reasonable for the
Labor and Industry Review Commission to determine that a failure to sign an em-
ployee disciplinary form is never an automatic quit without good cause when sign-
ing would not constitute an admission of conduct, and that this situation always re-
quires a good cause inquiry into whether the employee knew signing would not be
an admission. Kierstead v. LIRC, 2012 WI App 57, 341 Wis. 2d 343, 817 N.W.2d
878, 11-0938.

Nothing in sub. (6) suggests that suspensions that are the result of conduct con-
nected with the employee’s work are excluded from the requirements of sub. (6)
while awaiting the conclusion of pending investigations or hearings. Although
“good cause” is not defined in the statute, the term has a commonly understood
meaning, which is “a legally sufficient reason.” Under sub. (6), an employer’s rea-
sons for suspending an employee must involve specific conduct by the employee that
is directly connected to the employee’s work. Milwaukee County v. LIRC, 2014 WI
App 55, 354 Wis. 2d 162, 847 N.W.2d 874, 13-1613.

Under sub. (5g), an employee who has not committed misconduct may neverthe-
less be ineligible for unemployment compensation. When an employee’s conduct
does not rise to the level of misconduct, the employee may be denied unemployment
benefits if the employee is terminated for substantial fault. The burden is on the em-
ployer to show that the termination is due to the employee’s substantial fault. Oper-
ton v. LIRC, 2017 WI 46, 375 Wis. 2d 1, 894 N.W.2d 426, 15-1055.

Sub. (5g) (a) 1. provides that one or more minor infractions do not constitute sub-
stantial fault unless an infraction is repeated and the employer has previously
warned the employee about the infraction. Under sub. (5g) (a) 2., an employee’s ter-
mination is not for substantial fault if the termination results from one or more inad-
vertent errors. Inadvertence is defined as “an accidental oversight; the result of
carelessness.” An employer’s warning is not dispositive of whether errors are inad-
vertent, and multiple inadvertent errors, even if the employee has been warned, do
not necessarily constitute substantial fault. Operton v. LIRC, 2017 W1 46, 375 Wis.
2d 1, 894 N.W.2d 426, 15-1055.

The plain language of sub. (5) (e) allows an employer to adopt its own absen-
teeism policy that differs from the policy set forth in sub. (5) (e). Termination of an
employee for a violation of the employer’s absenteeism policy will result in disqual-
ification from receiving unemployment compensation benefits even if the em-
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ployer’s policy is more restrictive than the absenteeism policy set forth in sub. (5)
(e). DWD v. LIRC, 2018 WI 77, 382 Wis. 2d 611, 914 N.W.2d 625, 16-1365.

The law presumes that an employee is not disqualified from unemployment com-
pensation; thus, it is the employer’s burden to prove that the employee has been dis-
charged for misconduct, substantial fault, or another reason that disqualifies the em-
ployee from receiving compensation. Bevco Precision Manufacturing Co. v. LIRC,
2024 WI App 54, 413 Wis. 2d 668, 12 N.W.3d 552, 23-1057.

An employer can opt out of the statutory definition of “misconduct” by absen-
teeism and set its own absenteeism policy, the violation of which will constitute
statutory “misconduct.” Termination of an employee for the employee’s violation of
an employer’s absenteeism policy that differs from the absenteeism policy under
sub. (5) (e) constitutes termination for misconduct as defined by the statute and
therefore results in denial of unemployment benefits. Bevco Precision Manufactur-
ing Co. v. LIRC, 2024 WI App 54, 413 Wis. 2d 668, 12 N.W.3d 552, 23-1057.

The denial of unemployment compensation to a Jehovah’s Witness who quit a job
due to religious beliefs was a violation of the right to free exercise of religion.
Thomas v. Review Board, 450 U.S. 707, 101 S. Ct. 1425, 67 L. Ed. 2d 624 (1981).

Voluntary Termination Not Found Where There Is Meritorious Excuse for Re-
fusal to Pay Union Dues Based on Religious Grounds. Gray. 64 MLR 203 (1980).

Unemployment Compensation—An Examination of Wisconsin’s “Active Pro-
gress” Labor Dispute Disqualification Provision. McCormick. 1982 WLR 907.

Winning denials of unemployment compensation claims. Thorne. WBB June
1983.

108.05 Amount of benefits. (1) WEEKLY BENEFIT RATE
FOR TOTAL UNEMPLOYMENT. (r) Except as provided in s.
108.062 (6) (a), each eligible employee shall be paid benefits for
each week of total unemployment that commences on or after
January 5, 2014, at the weekly benefit rate specified in this para-
graph. Unless sub. (Im) applies, the weekly benefit rate shall
equal 4 percent of the employee’s base period wages that were
paid during that quarter of the employee’s base period in which
the employee was paid the highest total wages, rounded down to
the nearest whole dollar, except that, if that amount is less than
$54, no benefits are payable to the employee and, if that amount
is more than $370, the employee’s weekly benefit rate shall be
$370 and except that, if the employee’s benefits are exhausted
during any week under s. 108.06 (1), the employee shall be paid
the remaining amount of benefits payable to the employee under
s. 108.06 (1). The department shall publish on its Internet site a
weekly benefit rate schedule of quarterly wages and the corre-
sponding weekly benefit rates as calculated in accordance with
this paragraph.

(1m) FINAL PAYMENTS IN CERTAIN CASES. Whenever, as of
the beginning of any week, the difference between the maximum
amount of benefits potentially payable to an employee, as com-
puted under this section and s. 108.06 (1), and the amount of ben-
efits otherwise payable to the employee for that week is $5 or less,
the benefits payable to the employee for that week shall be that
maximum amount.

(3) BENEFITS FOR PARTIAL UNEMPLOYMENT. (a) Except as
provided in pars. (c), (d) and (dm) and s. 108.062, if an eligible
employee earns wages in a given week, the first $30 of the wages
shall be disregarded and the employee’s applicable weekly bene-
fit payment shall be reduced by 67 percent of the remaining
amount, except that no such employee is eligible for benefits if
the employee’s benefit payment would be less than $5 for any
week. For purposes of this paragraph, “wages” includes any
salary reduction amounts earned that are not wages and that are
deducted from the salary of a claimant by an employer pursuant
to a salary reduction agreement under a cafeteria plan, within the
meaning of 26 USC 125, and any amount that a claimant would
have earned in available work under s. 108.04 (1) (a) which is
treated as wages under s. 108.04 (1) (bm), but excludes any
amount that a claimant earns for services performed as a volun-
teer fire fighter, volunteer emergency medical services practi-
tioner, or volunteer emergency medical responder. In applying
this paragraph, the department shall disregard discrepancies of
less than $2 between wages reported by employees and
employers.

(c) Except when otherwise authorized in an approved work-

UNEMPLOYMENT INSURANCE 108.05
share program under s. 108.062, a claimant is ineligible to receive
any benefits for a week in which one or more of the following ap-
plies to the claimant for 32 or more hours in that week:

1. The claimant performs work; or

2. The claimant has wages ascribed under s. 108.04 (1) (bm);
or

3. The claimant receives holiday pay, vacation pay, termina-
tion pay, or sick pay under circumstances satisfying the require-
ments of subs. (4), (5), or (Sm) for treatment as wages in that
week.

(d) A claimant is ineligible to receive benefits for any week in
which the claimant conceals holiday pay, vacation pay, termina-
tion pay, or sick pay as provided in s. 108.04 (11) (a) or wages or
hours worked as provided in s. 108.04 (11) (b).

(dm) Except when otherwise authorized in an approved work-
share program under s. 108.062, a claimant is ineligible to receive
any benefits for a week if the claimant receives or will receive
from one or more employers wages earned for work performed in
that week, amounts treated as wages under s. 108.04 (1) (bm) for
that week, sick pay, holiday pay, vacation pay, termination pay,
bonus pay, back pay, or payments treated as wages under s.
108.04 (12) (e), or any combination thereof, totalling more than
$500.

(e) For purposes of this subsection, a bonus or profit-sharing
payment is considered to be earned in the week in which the
bonus or payment is paid by the employer. A bonus or profit-
sharing payment is considered to be paid on the date of the check
if payment is made by check, on the date of direct deposit by the
employer at a financial institution if payment is deposited by the
employer to an employee’s account at a financial institution, or on
the date that the bonus or payment is received by the employee if
any other method of payment is used.

(4) HOLIDAY OR VACATION PAY. (a) 1. Except as provided in
subd. 2., the department shall treat as wages an employee’s holi-
day pay for purposes of eligibility for benefits for partial unem-
ployment under sub. (3) for a given week only if it has become
definitely payable to the employee within 4 days after the close of
that week.

2. The department shall treat as wages an employee’s holiday
pay for purposes of eligibility for benefits for partial unemploy-
ment under sub. (3) for the week that includes December 25 only
if it has become definitely payable to the employee within 9 days
after the close of that week.

(b) An employee’s vacation pay shall, for purposes of eligibil-
ity for benefits for partial unemployment under sub. (3), be
treated as wages for a given week only if it has by the close of that
week become definitely allocated and payable to the employee for
that week and the employee has had due notice thereof, and only
if such pay until fully assigned is allocated:

1. At not less than the employee’s approximate full weekly
wage rate; or

2. Pursuant to any other reasonable basis of allocation, in-
cluding any basis commonly used in computing the vacation
rights of employees.

(5) TERMINATION PAY. An employee’s dismissal or termina-
tion pay shall, for purposes of eligibility for benefits for partial
unemployment under sub. (3), be treated as wages for a given
week only if it has by the close of that week become definitely al-
located and payable to the employee for that week, and the em-
ployee has had due notice thereof, and only if such pay, until fully
assigned, is allocated:

(a) At not less than the employee’s approximate full weekly
wage rate; or

(b) Pursuant to any other reasonable basis of allocation, in-
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cluding any basis commonly used in computing the termination
pay of employees.

(5m) SicK PAY. For purposes of eligibility for benefits for
partial unemployment under sub. (3), “wages” includes sick pay
only when paid or payable directly by an employer at the em-
ployee’s usual rate of pay.

(6) BACK PAY. The department shall treat as wages for bene-
fit purposes any payment made to an individual by or on behalf of
his or her employing unit to which that individual is entitled un-
der federal law, the law of any state or a collective bargaining or
other agreement and which is in lieu of pay for personal services
for past weeks, or which is in the nature of back pay, whether
made under an award or decision or otherwise, and which is made
no later than the end of the 104-week period beginning with the
earliest week to which such pay applies.

(7) PENSION PAYMENTS. (a) Definitions. In this subsection:

1. “Pension payment” means a pension, retirement, annuity,
or other similar payment made to a claimant, based on the previ-
ous work of that claimant, whether or not payable on a periodic
basis, from a governmental or other retirement system maintained
or contributed to by an employer from which that claimant has
base period wages, other than a payment received under the fed-
eral Social Security Act (42 USC 301 et seq.) that is based in
whole or in part upon taxes paid by the claimant.

2. “Rollover” means the transfer of all or part of a pension
payment from one retirement plan or account to another retire-
ment plan or account, whether the transfer occurs directly be-
tween plan or account trustees, or from the trustee of a plan or ac-
count to an individual payee and from that payee to the trustee of
another plan or account, regardless of whether the plans or ac-
counts are considered qualified trusts under 26 USC 401.

(b) Pension payment information. Any claimant who re-
ceives, is entitled to receive or has applied for a pension payment,
and any employer by which the claimant was employed in his or
her base period, shall furnish the department with such informa-
tion relating to the payment as the department may request. Upon
request of the department, the governmental or other retirement
system responsible for making the payment shall report the infor-
mation concerning the claimant’s eligibility for and receipt of
payments under that system to the department.

(c) Required benefit reduction. Except as provided in par.
(cm), if a claimant actually or constructively receives a pension
payment, the department shall reduce benefits otherwise payable
to the claimant for a week of partial or total unemployment, but
not below zero, if pars. (d) and (e) or if pars. (d) and (f) apply.

(cm) Payments received under Social Security Act. 1f a
claimant receives a pension payment under the federal Social Se-
curity Act (42 USC 301 et seq.), the department shall not reduce
the benefits otherwise payable to the claimant because the
claimant contributed to a portion of the pension payment re-
ceived by the claimant.

(d) Allocation. 1. If a pension payment is not paid on a
weekly basis, the department shall allocate and attribute the pay-
ment to specific weeks in accordance with subd. 2. if the payment
is actually or constructively received on a periodic basis. If a pen-
sion payment is actually or constructively received on other than
a periodic basis, the department shall allocate the payment to the
week in which it is received.

Im. For purposes of this paragraph, a payment is actually or
constructively received on other than a periodic basis if it has be-
come definitely allocated and payable to the claimant by the close
of a given week, and the department has provided due notice to
the claimant that the payment will be allocated in accordance
with subd. 1.

2. The department shall allocate a pension payment that is
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actually or constructively received on a periodic basis by allocat-
ing to each week the fraction of the payment attributable to that
week.

(e) Total employer funding. If no portion of a pension pay-
ment actually or constructively received by a claimant under this
subsection is funded by the claimant’s contributions, the depart-
ment shall reduce the weekly benefits payable for a week of par-
tial or total unemployment by an amount equal to the weekly pen-
sion amount if:

1. The claimant has base period wages from the employer
from which the pension payment is received; and

2. The claimant has performed work for that employer since
the start of the claimant’s base period and that work or remunera-
tion for that work affirmatively affected the claimant’s eligibility
for or increased the amount of the pension payment.

(f) Partial or total employee funding. If any portion of a pen-
sion payment actually or constructively received by a claimant
under this subsection is funded by the claimant’s contributions,
the department shall compute the benefits payable for a week of
partial or total unemployment as follows:

1. If the pension payment is received under the railroad re-
tirement act (45 USC 231 et seq.), the department shall reduce
the weekly benefits payable for a week of partial or total unem-
ployment by 50 percent of the weekly pension amount.

2. If the pension payment is received under another retire-
ment system, the claimant has base period wages from the em-
ployer from which the pension payment is received, the claimant
has performed work for that employer since the start of the
claimant’s base period, and that work or remuneration for that
work affirmatively affected the claimant’s eligibility for or in-
creased the amount of the pension payment, the department shall
reduce the weekly benefits payable for a week of partial or total
unemployment by 50 percent of the weekly pension amount, or
by the percentage of the employer’s contribution if acceptable ev-
idence of a contribution by the employer other than 50 percent is
furnished to the department.

(g) Constructive receipt. A claimant constructively receives a
pension payment under this subsection only for weeks occurring
after:

1. An application for a pension payment has been filed by or
on behalf of the claimant; and

2. The claimant has been afforded due notice from his or her
retirement system of his or her entitlement to a pension payment
and the amount of the pension payment to which he or she is
entitled.

(h) Rollovers. If a pension payment is received by a claimant
on other than a periodic basis and a rollover of the pension pay-
ment, or any portion thereof, occurs by the end of the 60th day
following receipt of the payment by the claimant, the payment or
any portion thereof affected by the rollover is not actually or con-
structively received by the claimant. If a portion of a pension
payment received on other than a periodic basis is affected by a
rollover, the remaining portion is subject to allocation under par.
(d).

(9) ROUNDING OF BENEFIT AMOUNTS. Notwithstanding sub.
(1), benefits payable for a week of unemployment as a result of
applying sub. (Im), (3) or (7) or s. 108.04 (11) or (12), 108.06
(1), 108.13 (4) or (5) or 108.135 shall be rounded down to the
next lowest dollar.

(10) DEDUCTIONS FROM BENEFIT PAYMENTS. After calculat-
ing the benefit payment due to be paid for a week under subs. (1)
to (7), the department shall make deductions from that payment
to the extent that the payment is sufficient to make the following
payments in the following order:

(a) First, to recover forfeitures assessed under s. 108.04 (11).
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(b) Second, to recover overpayments under s. 108.22 (8) (b).

(c) Third, to pay child support obligations under s. 108.13 (4).
(d) Fourth, to withhold federal income taxes under s. 108.135.
(e) Fifth, to withhold state income taxes under s. 108.135.

(f) Sixth, to deduct amounts for any purpose authorized under
s. 108.13 (5).

History: 1971 c.53; 1973 ¢.247;1975 ¢. 343; 1977 ¢.29; 1979 ¢. 52; 1981 c. 28,
36; 1983 a. 8, 168, 384; 1985 a. 17, 40; 1987 a. 38 ss. 60 to 66, 136; 1987 a. 255;
1989 a. 77; 1991 a. 89; 1993 a. 373; 1995 a. 118; 1997 a. 39; 1999 a. 15, 56, 185,
186; 2001 a. 35, 43, 105; 2003 a. 197; 2005 a. 86, 142; 2007 a. 20, 59, 97; 2009 a.
287;2011 a. 198; 2013 a. 11, 36; 2013 a. 165 s. 115; 2013 a. 173 5. 33; 2015 a. 334;
2017 a. 12, 157; 2017 a. 365 s. 111.

When a claimant had not applied for pension benefits, a document from the pen-
sion fund describing the claimant’s annuity alternatives and estimating monthly pay-
ments did not satisfy the “due notice of eligibility” requirement under sub. (7) (d)
[now sub. (7) (g)]. The claimant was entitled to receive both pension and unemploy-
ment benefits for a limited period. Calumet County v. LIRC, 120 Wis. 2d 297, 354
N.W.2d 216 (Ct. App. 1984).

108.06 Benefit entitiement. (1) Except as provided in sub.
(6) and ss. 108.141 and 108.142, no claimant may receive total
benefits based on employment in a base period greater than 26
times the claimant’s weekly benefit rate under s. 108.05 (1) or 40
percent of the claimant’s base period wages, whichever is lower.
Except as provided in sub. (6) and ss. 108.141 and 108.142, if a
claimant’s base period wages are reduced or canceled under s.
108.04 (5) or (18), or suspended under s. 108.04 (1) (f), (10) (a),
or (17), the claimant may not receive total benefits based on em-
ployment in a base period greater than 26 times the claimant’s
weekly benefit rate under s. 108.05 (1) or 40 percent of the base
period wages not reduced, canceled or suspended which were
paid or payable to the claimant, whichever is lower.

(2) (a) A claimant may establish a benefit year in the manner
prescribed by the department by rule, whenever the claimant
qualifies to start a benefit year under s. 108.04 (4) (a) and:

1. The employee is eligible to receive benefits;

2. The employee has experienced a reduction in hours of em-
ployment of at least 25 percent in one week as compared to his or
her average number of hours of employment for the preceding 13
weeks; or

3. The employee reasonably expects to be eligible to receive
benefits during the next 13 weeks.

(b) No employee is eligible to receive benefits before the em-
ployee establishes a benefit year.

(bm) An employee’s benefit year begins on the Sunday of the
week in which the employee files a valid request to establish a
benefit year with the department, except that the department may
permit an employee to begin a benefit year prior to that time un-
der circumstances prescribed by rule of the department.

(c) No benefits are payable to a claimant for any week of un-
employment not occurring during the claimant’s benefit year ex-
cept under ss. 108.141 and 108.142.

(cm) If an employee qualifies to receive benefits using the
base period described in s. 108.02 (4) (b), the wages used to com-
pute the employee’s benefit entitlement are not available for use
in any subsequent benefit computation for the same employee,
except under s. 108.141 or 108.142.

(d) A claimant may request that the department set aside a
benefit year by filing a written, verbal or electronic request in the
manner that the department prescribes by rule. The department
shall grant the request and cancel the benefit year if the request is
voluntary, benefits have not been paid to the claimant and at the
time the department acts upon the request for that benefit year the
claimant’s benefit eligibility is not suspended. If the claimant
does not meet these requirements, the department shall not set
aside the benefit year unless the department defines by rule ex-
ceptional circumstances in which a claimant may be permitted to
set aside a request to establish a benefit year and the claimant

UNEMPLOYMENT INSURANCE 108.062
qualifies to make such a request under the circumstances de-
scribed in the rule.

Cross-reference: See also s. DWD 129.04, Wis. adm. code.

(2m) Wisconsin supplemental benefits are only available to
claimants during a Wisconsin supplemental benefit period. If an
extended benefit period ends prior to the end of a claimant’s pre-
viously established benefit year, any remaining Wisconsin sup-
plemental benefit entitlement, reduced by the amount of ex-
tended benefits paid to him or her, shall again be available to the
claimant within the remainder of the benefit year only if there is a
Wisconsin supplemental benefit period in effect. In this subsec-
tion, “extended benefits”, “extended benefit period”, “Wisconsin
supplemental benefits” and “Wisconsin supplemental benefit pe-
riod” have the meanings given in ss. 108.141 and 108.142.

(3) There shall be payable to an employee, for weeks ending
within the employee’s benefit year, only those benefits computed
for that benefit year based on the wages paid to the employee in
the immediately preceding base period. Wages used in a given
benefit computation are not available for use in any subsequent
benefit computation except under s. 108.141.

(5) An employee has a valid new claim week starting a new
benefit year if all the following conditions are met:

(a) The week is not within an unexpired benefit year or simi-
lar period of eligibility for unemployment insurance in another
state unless the employee’s eligibility for unemployment insur-
ance in the other state is exhausted, terminated, indefinitely post-
poned or affected by application of a seasonal restriction.

(b) The employee has claimed benefits for that week under s.
108.08 (1).

(c) The employee has met the general qualifying requirements
provided in s. 108.04 (2) applicable to the employee for that
week.

(d) As of the start of that week, the employee has base period
wages under s. 108.04 (4) which have not been canceled under s.
108.04 (5) or excluded under s. 108.04 (10), (17) or (18).

(6) If a claimant has established a benefit year prior to the ef-
fective date of any increase in the maximum weekly benefit rate
provided under s. 108.05 (1), the claimant has not exhausted his
or her total benefit entitlement under sub. (1) for that benefit year
on that effective date, and the claimant was entitled to receive the
maximum weekly benefit rate under s. 108.05 (1) that was in ef-
fect prior to that effective date, the limitation on the total benefits
authorized to be paid to a claimant under sub. (1) does not apply
to that claimant in that benefit year. Unless s. 108.141 or 108.142
applies, the claimant’s remaining benefit entitlement in that bene-
fit year for the period beginning on that effective date shall be
computed by:

(a) Subtracting the total benefits received by the claimant
prior to that effective date from the claimant’s maximum benefit
entitlement established prior to that effective date under sub. (1);

(b) Dividing the result obtained under par. (a) by the maxi-
mum weekly benefit rate that was in effect prior to that effective
date; and

(c) Multiplying the result obtained under par. (b) by the
weekly benefit rate which is payable to the claimant under s.
108.05 (1) after that effective date.

History: 1971 c. 53; 1975 c. 343; 1981 c. 36; 1983 a. 8 ss. 23 to 27, 53, 55 (3),
(4), (12), (13) and (14) and 56; 1983 a. 27 s. 1807m; 1983 a. 337; 1985 a. 17; 1987
a.38,255; 1989 a. 77; 1991 a. 89; 1993 a. 373; 1995 a. 118; 1997 a. 39; 1999 a. 15;
2001 a. 43; 2009 a. 11, 287; 2013 a. 36.

108.062 Work-share programs; benefit payments. (1)
DEFINITIONS. In this section:

(a) “Regular benefits” means benefits payable to an individ-
ual under this chapter or any other state law, including benefits
payable to federal civilian employees and to former military per-
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sonnel pursuant to 5 USC ch. 85, other than Wisconsin supple-
mental benefits, extended benefits, and additional benefits as de-
fined in P.L. 91-373.

(b) “Work-share program” means a program approved by the
department under which the hours of work of employees are re-
duced in lieu of the layoffs of 2 or more employees.

(2) ELEMENTS OF PLAN. Any employer may create a work-
share program. Prior to implementing a work-share program, an
employer shall submit a work-share plan for the approval of the
department. In its submittal, the employer shall certify that its
plan is in compliance with all requirements under this section.
Each plan shall:

(a) Specify the affected positions and the names of the em-
ployees filling those positions on the date of submittal.

(c) Provide for initial coverage under the plan of at least 2 po-
sitions that are filled on the effective date of the work-share
program.

(d) Specify the period or periods when the plan will be in ef-
fect, which may not exceed a total of 12 months in any 5-year
period.

(f) Exclude participation by employees who are employed on
a seasonal, temporary, or intermittent basis.

(g) Apply only to employees who have been engaged in em-
ployment with the employer for a period of at least 3 months on
the effective date of the work-share program and who are regu-
larly employed by the employer in that employment.

(h) Specify the normal average hours per week worked by
each employee and the percentage reduction in the average hours
of work per week worked by that employee, exclusive of overtime
hours, which shall be applied in a uniform manner and which
shall be at least 10 percent but not more than 60 percent of the
normal hours per week of that employee.

(1) Describe the manner in which requirements for maximum
federal financial participation in the plan will be implemented,
including a plan for giving notice, where feasible, to participating
employees of changes in work schedules.

(j) Provide an estimate of the number of layoffs that would oc-
cur without implementation of the plan.

(k) Specify the effect on any fringe benefits provided by the
employer to the employees who are included in the work-share
program other than fringe benefits required by law.

(L) Include a statement affirming that the plan is in compli-
ance with all employer obligations under applicable federal and
state laws.

(m) Indicate whether the plan includes employer-sponsored
training to enhance job skills and acknowledge that the employ-
ees in the work-share program may participate in training funded
under the federal Workforce Innovation and Opportunity Act, 29
USC 3101 to 3361, or another federal law that enhances job skills
without affecting availability for work, subject to department
approval.

(2m) APPLICATIONS; DEPARTMENT ASSISTANCE. The depart-
ment shall allow employers to submit applications under this sec-
tion using an online form. The department shall provide assis-
tance to employers with submitting applications and developing
work-share plans.

(3) APPROVAL OF PLANS. The department shall approve a
plan if the plan includes all of the elements specified in sub. (2).
The approval is effective for the effective period of the plan un-
less modified under sub. (3m).

(3m) MODIFICATION OF PLANS. Upon application of an em-
ployer that created a plan, the department may approve a modifi-
cation to the plan. An approved modification is effective begin-
ning on the date that the modification is approved by the depart-
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ment and is effective for the remaining effective period of the
plan.

(3r) APPLICABILITY OF LAWS. A work-share program shall be
governed by the law that was in effect when the plan or modifica-
tion was last approved under sub. (3) or (3m), until the program
ends as provided in sub. (4), but an employer may apply for a
modification under sub. (3m), and that modification application
shall be governed by the law in effect when the modification is
approved.

(4) EFFECTIVE PERIOD. (a) A work-share program becomes
effective on the later of the Sunday of or after approval of a work-
share plan under sub. (3) or any Sunday after that day specified in
the plan.

(b) A work-share program ends on the earlier of the last Sun-
day that precedes the end of the 12-month period beginning on
the effective date of the program or any Sunday before that day
specified in the plan unless the program terminates on an earlier
date under sub. (5), (14), or (15).

(5) REVOCATION OF APPROVAL. The department may revoke
its approval of a work-share plan for good cause, including con-
duct that tends to defeat the purpose and effective operation of the
plan, failure to comply with the requirements of this section or
the work-share plan, or an unreasonable change to the productiv-
ity standards of the employees included under the work-share
program. Any revocation is effective on the Sunday of the 2nd
week beginning after revocation of approval of the plan under this
subsection.

(6) BENEFIT AMOUNT. (a) Except as provided in par. (b), an
employee who is included under a work-share program and who
qualifies to receive regular benefits for any week during the effec-
tive period of the program shall receive a benefit payment for
each week that the employee is included under the program in an
amount equal to the employee’s regular benefit amount under s.
108.05 (1) multiplied by the employee’s proportionate reduction
in hours worked for that week as a result of the work-share pro-
gram. Such an employee shall receive benefits as calculated un-
der this paragraph and not as provided under s. 108.05 (3). For
purposes of this paragraph, the department shall treat holiday
pay, vacation pay, termination pay, and sick pay paid by the em-
ployer that sponsors the plan as hours worked. In applying this
paragraph, the department shall disregard discrepancies of less
than 15 minutes between hours reported by employees and
employers.

(b) No employee who is included under a work-share program
is eligible to receive any benefits for a week in which the plan is in
effect in which the employee is engaged in work for the employer
that sponsors the plan that, when combined with work performed
by the employee for any other employer for the same week, ex-
ceeds 90 percent of the employee’s average hours of work per
week for the employer that creates the plan, as identified in the
plan.

(8) BENEFIT YEAR. An employee may be paid a benefit under
sub. (6) (a) only for weeks beginning in the employee’s benefit
year in an amount not exceeding the employee’s total benefit enti-
tlement under s. 108.06 (1). Benefits paid under sub. (6) (a) may
begin after the first week of the employee’s benefit year or may
terminate earlier than the last week of the employee’s benefit
year.

(9) OTHER BENEFITS. An employee who receives benefits un-
der sub. (6) (a) remains eligible for any benefits other than regular
benefits for which the employee may qualify and the amount of
those benefits is not affected by the employee’s receipt of benefits
under sub. (6) (a).

(10) AVAILABILITY FOR WORK. An employee who receives
benefits under sub. (6) (a) for any week need not be available for
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work in that week other than for the normal hours of work that the
employee worked for the employer that creates the work-share
program immediately before the week in which the work-share
program began and any additional hours in which the employee is
engaged in training to enhance job skills sponsored by the em-
ployer that creates the plan or department-approved training
funded under the federal Workforce Innovation and Opportunity
Act, 29 USC 3101 to 3361, or another federal law that enhances
job skills. Unless an employee receives holiday pay, vacation pay,
termination pay, or sick pay for missed work available under a
work-share program, the department shall treat the missed work
that an employee would have worked in a given week as hours ac-
tually worked by the employee for the purpose of calculating ben-
efits under sub. (6).

(10m) REGISTRATION FOR WORK AND WORK SEARCH. The
department shall waive the requirements to register for work un-
der s. 108.04 (2) (a) 2. and to conduct a search for work under s.
108.04 (2) (a) 3. for an employee during each week that the em-
ployee is receiving benefits under a work-share agreement under
sub. (6) (a).

(11) OTHER EMPLOYMENT. An employee who is included in
a work-share program during a benefit year may be paid wages
during the same benefit year by an employer other than the em-
ployer who creates the work-share program. An employee’s ben-
efit eligibility for such work is subject to the limitation under sub.
(6) (b).

(12) RETIREMENT PLAN AND HEALTH INSURANCE COVERAGE.
An employer that creates a work-share program shall maintain
coverage under any defined benefit or defined contribution retire-
ment plan and any health insurance coverage that the employer
provides to the employees who are included in a work-share pro-
gram, including any particulars of coverage and percentages con-
tributed by the employer for the costs of that coverage, during the
effective period of the program under the same terms and condi-
tions as if the employees were not included in the program.

(14) TERMINATION BY EMPLOYER. An employer that creates a
work-share program may terminate the program before the end of
the effective period as provided in the work-share plan by filing
notice of termination with the department. The program is then
terminated on the 2nd Sunday following the date that the notice
of termination is filed unless the notice specifies that the program
is terminated at the beginning of a later week in which case the
program terminates at the beginning of that week.

(15) INVOLUNTARY TERMINATION. If in any week there are
fewer than 2 employees who are included in a work-share pro-
gram of any employer, the program terminates on the 2nd Sunday
following the end of that week.

(16) SUCCESSORSHIP. If all or any part of the business of an
employer that creates a work-share program is transferred as pro-
vided in s. 108.16 (8), the successor employer may continue the
work-share program as provided in the work-share plan or may
terminate the program by filing notice of termination under sub.
(14). Termination by a successor employer does not affect any
employees of the transferring employer who continue their em-
ployment with the transferring employer.

(17) TERMINATION OF EMPLOYMENT. An employee who is
included in a work-share program may be terminated or may vol-
untarily terminate his or her employment during the effective pe-
riod of the program and the employee’s eligibility or ineligibility
for benefits for any weeks beginning after the date of termination
is not affected solely as a result of the employee’s inclusion in the
program.

(18) FEDERAL FINANCIAL PARTICIPATION. The department
shall seek to qualify this state for full federal participation in the
cost of administration of this section and financing of benefits to
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employees participating in work-share programs under this
section.

(19) SECRETARY MAY WAIVE COMPLIANCE. The secretary
may waive compliance with any requirement under this section if
the secretary determines that doing so is necessary to permit con-
tinued certification of this chapter for grants to this state under
Title III of the federal Social Security Act, for maximum credit
allowances to employers under the federal Unemployment Tax
Act, or for this state to qualify for full federal financial participa-
tion in the cost of administration of this section and financing of
benefits to employees participating in work-share programs under
this section.

History: 2013 a. 11;2013 a. 173 s.33;2015 a. 86, 197; 2017 a. 157; 2019 a. 185;
2021 a. 4, 231; s. 35.17 correction in (19).

108.065 Determination of employer. (1e) Except as pro-
vided in subs. (2) to (3m), if there is more than one employing
unit that has a relationship to an employee, the department shall
determine which of the employing units is the employer of the
employee by doing the following:

(a) Considering an employing unit’s right by contract and in
fact to:

1. Determine a prospective employee’s qualifications to per-
form the services in question and to hire or discharge the
employee.

2. Determine the details of the employee’s pay including the
amount of, method of, and frequency of changes in that pay.

3. Train the employee and exercise direction and control over
the performance of services by the employee and when and how
they are to be performed.

4. Impose discipline upon the employee for rule or policy in-
fractions or unsatisfactory performance.

5. Remove the employee from one job or assign the employee
to a different job.

6. Require oral or written reports from the employee.

7. Evaluate the quantity and quality of the services provided
by the employee.

8. Assign a substitute employee to perform the services of an
employee if the employee is unavailable for work or is terminated
from work.

9. Assign alternative work to the employee if the employee is
removed from a particular job.

(b) Considering which employing unit:

1. Benefits directly or indirectly from the services performed
by the employee.

2. Maintains a pool of workers who are available to perform
the services in question.

3. Is responsible for employee compliance with applicable
regulatory laws and for enforcement of such compliance.

(c) If, after the application of pars. (a) and (b), a franchisor, as
defined in 16 CFR 436.1 (k), is determined to be the employer of
a franchisee, as defined in 16 CFR 436.1 (i), or of an employee of
a franchisee, applying sub. (4). The department shall apply sub.
(4) only as provided in this paragraph.

(2) (a) A temporary help company is the employer of an indi-
vidual who the company engages in employment to perform ser-
vices for a client or customer of the company.

(b) A professional employer organization is the employer of
the employees who it engages to perform services for its client,
including a corporate officer if the officer’s position is included
in the employee leasing agreement with the client.

(c) A corporation which pays wages to an employee who is
concurrently employed by that corporation and one or more re-
lated corporations for work performed for the corporation which
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pays the wages and the related corporation or corporations is the
employer of that employee. For purposes of this subsection, if 2
or more corporations are related corporations at any time during
a quarter, they are related corporations during that entire quarter.

(3) A provider of home health care and personal care services
for medical assistance recipients under ch. 49 may elect to be the
employer of one or more employees providing those services. As
a condition of eligibility for election to be the employer of one or
more employees providing those services, the provider shall no-
tify in writing the recipient of any such services of its election, for
purposes of the unemployment insurance law, to be the employer
of any worker providing such services to the recipient, and must
be treated as the employer by the federal internal revenue service
for purposes of federal unemployment taxes on the worker’s
services.

(83m) A private agency that serves as a fiscal agent or con-
tracts with a fiscal intermediary to serve as a fiscal agent to recip-
ients of services under ch. 46, 47, or 51 may elect to be the em-
ployer of one or more employees providing those services. As a
condition of eligibility for election to be the employer of one or
more employees providing those services, the private agency
shall notify in writing the recipient of any such services of its
election, for purposes of the unemployment insurance law, to be
the employer of any worker providing such services to the recipi-
ent, and must be treated as the employer under 26 USC 3301 to
3311 for purposes of federal unemployment taxes on the worker’s
services.

(4) (a) A franchisor, as defined in 16 CFR 436.1 (k), is not
considered to be an employer of a franchisee, as defined in 16
CFR 436.1 (i), or of an employee of a franchisee, unless any of
the following applies:

1. The franchisor has agreed in writing to assume that role.

2. The franchisor has been found by the department to have
exercised a type or degree of control over the franchisee or the
franchisee’s employees that is not customarily exercised by a
franchisor for the purpose of protecting the franchisor’s trade-
marks and brand.

(b) This subsection shall be applied only as provided in sub.
(Ie) (c).

History: 1987 a. 255; 1993 a. 373; 1997 a. 39; 2001 a. 35; 2011 a. 198; 2013 a.
165 s. 114; 2015 a. 203; 2021 a. 231.

108.066 Seasonal employers and seasons. (1) Any
employer may apply to the department between January 1 and
May 31 of any year to be designated a seasonal employer. If
mailed, an application shall be postmarked no later than May 31
or received by the department no later than June 3. If June 3 falls
on a Saturday, Sunday or legal holiday under state or federal law,
a mailed application shall be received by the department no later
than the next following day which is not a Saturday, Sunday or le-
gal holiday under state or federal law.

(2) By June 30 of each year the department shall examine
each application timely submitted under sub. (1) and issue a de-
termination as to whether the employer is a seasonal employer. If
the department designates an employer as a seasonal employer,
the department shall determine the applicable season of the em-
ployer under sub. (4).

(3) The department shall designate an employer a seasonal
employer if:

(a) The employer:

1. Isin a tourism, recreational, or tourist service industry, in-
cluding operation of a hotel, inn, camp, tourism attraction, restau-
rant, ice cream or soft drink stand, drive-in theater, racetrack,
park, carnival, country club, golf course, swimming pool, chair
lift or ski resort; or
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2. Has been classified by the department as primarily en-
gaged in agricultural production, agricultural services, forestry or
commercial fishing, hunting or trapping;

(b) The employer customarily operates primarily during 2 cal-
endar quarters within a year;

(c) Atleast 75 percent of the wages paid by the employer dur-
ing the year immediately preceding the date of the proposed des-
ignation were paid for work performed during the 2 calendar
quarters under par. (b); and

(d) The employer is not delinquent, at the time of designation,
in making any contribution report or payment required under this
chapter.

(4) A seasonal employer’s season, for purposes of this sec-
tion, is the 2 calendar quarters under sub. (3) (b) which include 75
percent or more of the employer’s payroll for the year preceding
the date of the proposed designation.

(5) The department shall, by June 30 of each year, examine
and redetermine whether any employer which it has designated a
seasonal employer continues to qualify for designation as a sea-
sonal employer under sub. (3).

(6) Any determination or redetermination made under this
section is effective on January 1 of the succeeding year.

History: 1991 a. 89; 1993 a. 373.
Cross-reference: See also ch. DWD 147, Wis. adm. code.

108.067 Professional employer organizations and
leasing agreements. (1) Each professional employer organi-
zation that enters into an employee leasing agreement with a
client during any calendar quarter shall submit to the department,
no later than the due date for payment of contributions under s.
108.17 (2) relating to that quarter, in the form prescribed by the
department, a report disclosing the identity of that client and such
other information as the department prescribes.

(2) If a professional employer organization and client termi-
nate an employee leasing agreement, the professional employer
organization and client shall notify the department within 10
working days of the termination.

(3) Notwithstanding s. 108.02 (13) (i), if an employer that is a
client of a professional employer organization enters into an em-
ployee leasing agreement with the organization that results in the
discontinuance of all employees of the employer who are engaged
in employment, the department shall maintain the employer ac-
count of the client for a period of 5 full calendar years after the
beginning of the agreement. If the employee leasing agreement is
terminated prior to the end of the 5-year period, the client shall so
notify the department and resume all responsibilities as the em-
ployer of its employees under this chapter as of the date of termi-
nation. Section 108.02 (13) (i) applies if the employee leasing
agreement is terminated before the end of the 5-year period and
the conditions for termination of coverage set forth in s. 108.02
(13) (i) exist.

History: 2001 a. 35; 2007 a. 59.

108.068 Treatment of limited liability companies and
members. (1) Subject to subs. (2) to (6) and (8), the depart-
ment shall treat a multimember limited liability company as a
partnership and shall treat a single-member limited liability com-
pany as a sole proprietorship under this chapter unless the com-
pany has filed an election with the federal internal revenue ser-
vice to be treated as a corporation for federal tax purposes and
files proof with the department that the internal revenue service
has agreed to treat the company as a corporation for such
purposes.

(2) The department shall treat a limited liability company that
files proof under sub. (1) as a corporation under this chapter be-
ginning on the same date that the federal internal revenue service
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treats the company as a corporation for federal tax purposes, ex-
cept that for benefit purposes the treatment shall apply to benefit
years in existence on or beginning on or after the date that the fed-
eral internal revenue service treats the company as a corporation
for federal tax purposes if the benefit year to which the treatment
is to be applied has not ended on the date that the department first
has notice of a benefit eligibility issue that relates to treatment of
that limited liability company.

(3) Subject to subs. (1), (2), and (6) to (8), a limited liability
company that is treated as a corporation for federal tax purposes
shall be treated as a corporation under this chapter, and each
member of the limited liability company shall be treated as a cor-
porate officer for contribution and benefit purposes.

(4) Subject to subs. (2) and (6) to (8), a multimember limited
liability company that is not treated as a corporation for federal
tax purposes shall be treated as a partnership under this chapter,
and the members of the limited liability company shall be treated
for contribution and benefit purposes as partners of that
partnership.

(5) Subject to subs. (2) and (6) to (8), a single-member lim-
ited liability company that is not treated as a corporation for fed-
eral tax purposes shall be treated as a sole proprietorship under
this chapter, and the member shall be treated as a sole proprietor
for contribution and benefit purposes.

(6) The department may, in the interests of justice or to pre-
vent fraud upon the unemployment insurance program, deter-
mine that a member of a limited liability company is an employee
of that company.

(7) Subject to subs. (2) to (6), if a limited liability company is
treated as a corporation under this chapter the department shall
treat the company as a partnership under this chapter, if the com-
pany has multiple members or shall treat the company as a sole
proprietorship under this chapter if the company has a single
member if the company files proof with the department that the
internal revenue service has agreed to treat the company as a part-
nership or sole proprietorship for federal tax purposes.

(8) The department shall treat a limited liability company that
files proof under sub. (7) as a partnership or sole proprietorship
under this chapter beginning on the same date that the federal in-
ternal revenue service treats the company as a partnership or sole
proprietorship for federal tax purposes, except that for benefit
purposes the treatment shall apply to benefit years in existence on
or beginning on or after the date that the federal internal revenue
service treats the company as a partnership or sole proprietorship
for federal tax purposes if the benefit year to which the treatment
is to be applied has not ended on the date that the department first
has notice of a benefit eligibility issue that relates to treatment of
that limited liability company.

History: 2003 a. 197; 2005 a. 86; 2007 a. 97.

108.07 Liability of employers. (1) Except as otherwise
provided in subs. (4), (5) and (5Sm) and s. 108.04 (13), the depart-
ment shall charge benefits payable to a claimant who has been
paid or is treated as having been paid base period wages with re-
spect to work performed for one employer only to the account of
that employer.

(2) Except as provided in subs. (3) to (5), if a claimant has
been paid or is treated as having been paid base period wages
with respect to work performed for more than one employer, the
department shall charge the account of each employer for all ben-
efits paid to the claimant for weeks ending within the employee’s
benefit year in the same proportion that the base period wages
paid or treated as having been paid to the claimant with respect to
work performed for that employer bear to the total base period
wages paid or treated as having been paid to the claimant.

UNEMPLOYMENT INSURANCE 108.07

(3) Except as provided in sub. (7), if a claimant earns wages
during his or her benefit year for work performed for an employer
from which the claimant has base period wages, if a claimant re-
ceives sick pay, holiday pay, vacation pay or termination pay that
is treated as wages under s. 108.05, if any amount that the
claimant would have earned from that employer is treated as
wages under s. 108.05 (3) (a) or if any combination of wages and
such pay or amount is received or treated as received during the
claimant’s benefit year from such an employer, the department
shall charge benefits otherwise chargeable to the account of that
employer to the fund’s balancing account for each week in which
the claimant earns, receives or is treated as receiving such remu-
neration equal to at least 6.4 percent of the wages paid by that em-
ployer to the claimant during the same quarter of the prior calen-
dar year as the quarter which includes that week.

(3m) If a claimant has base period wages with an employer
constituting less than 5 percent of the claimant’s total base period
wages, the department shall not charge the benefits to the account
of that employer. If benefits are otherwise chargeable to the ac-
count of any employer whose share of a claimant’s total base pe-
riod wages is less than 5 percent, the department shall charge the
benefits to the remaining employers with which the claimant has
base period wages. The department shall distribute such charges
in the same proportion that the claimant’s base period wages from
such employers bear to the claimant’s total base period wages
from all such employers. This subsection does not apply to
claims for benefits based in whole or in part on employment as
federal civilian employees or former military personnel under 5
USC ch. 85, or work covered by the unemployment insurance
laws of 2 or more jurisdictions under s. 108.14 (8n).

(3r) Except as otherwise provided in sub. (7), if a claimant
has been paid or is treated as having been paid base period wages
with respect to work performed for an employer that is subject to
the contribution requirements of ss. 108.17 and 108.18 and
whose account has been charged for benefits paid to that claimant
for an immediately preceding benefit year, the department shall
not charge the benefits payable in the subsequent benefit year to
the account of that employer if the claimant has not had employ-
ment with that employer since the start of the immediately pre-
ceding benefit year. The department shall charge benefits other-
wise chargeable to the account of that employer to the fund’s bal-
ancing account.

(4) If benefits based on any employment are chargeable to the
fund’s balancing account, the department shall not charge the ac-
count of the employer who engaged the employee in that employ-
ment for those benefits.

(5) (am) Except as provided in sub. (7), whenever benefits
which would otherwise be chargeable to the fund’s balancing ac-
count are paid based on wages paid by an employer that is not
subject to the contribution requirements of ss. 108.17 and 108.18,
and the benefits are so chargeable under sub. (3) or s. 108.04 (1)
(f) or (5) or 108.14 (8n) (e), or under s. 108.16 (6m) (e) for bene-
fits specified in s. 108.16 (3) (b), the department shall charge the
benefits as follows:

1. If no employer from which the claimant has base period
wages is subject to the contribution requirements of ss. 108.17
and 108.18, the benefits shall be charged to the administrative ac-
count and paid from the appropriation under s. 20.445 (1) (gd).

2. If one employer from which the claimant has base period
wages is not subject to the contribution requirements of ss.
108.17 and 108.18, and one or more employers from which the
claimant has base period wages is subject to the contribution re-
quirements of ss. 108.17 and 108.18, the benefits shall be charged
to the fund’s balancing account.

3. If 2 or more employers from which the claimant has base
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period wages are not subject to the contribution requirements of
ss. 108.17 and 108.18, and one or more employers from which
the claimant has base period wages are subject to the contribution
requirements of ss. 108.17 and 108.18, that percentage of the em-
ployee’s benefits which would otherwise be chargeable to the
fund’s balancing account under sub. (3) or s. 108.04 (1) (f) or (5),
or under s. 108.16 (6m) (e) for benefits specified in s. 108.16 (3)
(b), shall be charged to the administrative account and paid from
the appropriation under s. 20.445 (1) (gd).

(bm) 1. Subject to subd. 1m., the department shall, when pro-
cessing initial claims for regular benefits, determine whether a
claim or plan is related to the public health emergency declared
on March 12, 2020, by executive order 72. If a claim is so related,
the regular benefits for that claim shall, except as provided in
subd. 2., be paid as provided in subd. 3.

Im. For purposes of this paragraph, the department shall
presume that an initial claim for benefit years beginning on or af-
ter March 15, 2020, through March 13, 2021, relates to the public
health emergency declared on March 12, 2020, by Executive Or-
der 72 unless the claimant’s most recent separation from employ-
ment is due to a labor dispute, voluntary termination of work, dis-
charge for misconduct, or discharge for substantial fault. An em-
ployer is not required to submit a request for charging relief under
this paragraph for initial claims described in this subdivision.

2. a. Subdivision 1. applies only with respect to benefits
payable for weeks beginning after March 12, 2020, and beginning
before March 14, 2021.

b. Subdivision 1. does not apply if the employer fails to
timely and adequately provide any information required by the
department under s. 108.04 (2) (d).

c. Subdivision 1. does not apply with respect to any benefits
paid or reimbursed by the federal government, or any portion
thereof, including the portion of any benefits reimbursed by the
federal government for reimbursable employers, as defined in s.
108.155 (1) (b).

d. In the case of a claim for regular benefits that is a com-
bined wage claim, as defined in s. 108.04 (13) (g) 1. a., subd. 1.
applies only with respect to this state’s share of benefits.

e. Subdivision 1. does not apply with respect to work-share
benefits under s. 108.062 (6).

f. Subdivision 1. does not apply to benefits chargeable as
provided in sub. (7).

3. Charges for benefits to which subd. 1. applies shall, not-
withstanding any other provision of this chapter, be paid or reim-
bursed as follows:

a. For employers subject to the contribution requirements of
ss. 108.17 and 108.18, the benefits shall be charged to the fund’s
balancing account.

b. For reimbursable employers, as defined in s. 108.155 (1)
(b), the benefits shall be paid in the manner provided under par.
(am) 1.

(5m) Whenever benefits are paid to a claimant based in part
on employment by a seasonal employer by which the claimant
was employed for a period of less than 90 days during the season
of the seasonal employer, as determined under s. 108.066 (4), and
that season includes any portion of the claimant’s base period,
and the claimant has been paid or is treated as having been paid
base period wages or other remuneration of $500 or more during
his or her base period for services performed for at least one em-
ployer other than the seasonal employer which is subject to the
unemployment insurance law of any state or the federal govern-
ment, the department shall charge to the fund’s balancing account
the benefits which would otherwise be chargeable to the account
of the seasonal employer.

(6) The department may initially charge benefits otherwise
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chargeable to the administrative account under this section to the
fund’s balancing account, and periodically reimburse the charges
to the balancing account from the administrative account.

(7) Whenever benefits are chargeable under sub. (1) or (2)
based on federal employment, the department shall charge the

benefits to the federal government.

History: 1971 c. 53; 1975 ¢. 343; 1979 ¢. 110s. 60 (11); 1983 a. 17; 1987 a. 38,
255; 1989 a. 77; 1991 a. 89; 1993 a. 373; 1995 a. 118; 1997 a. 39; 2013 a. 36; 2019
a. 185; 2021 a. 4.

108.08 Notification. (1) To receive benefits for any given
week of unemployment, a claimant shall give notice to the depart-
ment with respect to such week of unemployment within such
time and in such manner as the department may by rule prescribe.

(2) The department may require from any or each employer
notification of the partial or total unemployment of the em-
ployer’s employees, within such time, in such form, and in accor-
dance with such rules as the department may prescribe.

History: 1985 a. 17; 1993 a. 492.
Cross-reference: See also ch. DWD 129, Wis. adm. code.

108.09 Settlement of benefit claims. (1) FILING. Claims
for benefits shall be filed pursuant to department rules. Each em-
ployer that is notified of a benefit claim shall promptly inform the
department in writing as to any eligibility question in objection to
such claim together with the reasons for the objection. The de-
partment may also obtain information from the employee con-
cerning the employee’s eligibility, employment or wages.

(2) COMPUTATION AND DETERMINATION. (a) The depart-
ment shall promptly issue a computation setting forth the em-
ployee’s potential benefit rights based on reports filed by an em-
ployer or employers under s. 108.205, or on the employee’s state-
ment and any other information then available. The results of the
computation, a recomputation, or pertinent portion of either,
shall be delivered electronically to, or mailed to the last-known
address of, each party. The department may recompute an em-
ployee’s potential benefit rights at any time on the basis of subse-
quent information or to correct a mistake, including an error of
law, except that a party’s failure to make specific written objec-
tion, received by the department within 14 days after the elec-
tronic delivery or mailing, as to a computation or recomputation
is a waiver by such party of any objection thereto. Any objections
to a computation that are not satisfactorily resolved by recompu-
tation shall be resolved by a determination under par. (b).

(b) The department shall issue determinations whenever nec-
essary to resolve any matters that may bar, suspend, terminate or
otherwise affect the employee’s eligibility for benefits or to re-
solve any liability for penalties under s. 108.04 (11) (bh).

(bm) In determining whether an individual meets the condi-
tions specified in s. 108.02 (12) (bm) 2. b. or c. or (c) 1., the de-
partment shall not consider documents granting operating author-
ity or licenses, or any state or federal laws or federal regulations
granting such authority or licenses.

(c) Unless a party has filed a timely request for hearing as to
the determination, the department may set aside or amend a de-
termination within 2 years of the date of the determination on the
basis of subsequent information or to correct a mistake, including
an error of law. Unless a party has filed a timely request for hear-
ing as to the determination, the department may set aside or
amend a determination at any time if the department finds that:

1. Fraud or concealment occurred; or

2. The benefits paid or payable to a claimant have been af-
fected by wages earned by the claimant which have not been paid,
and the department is provided with notice from the appropriate
state or federal court or agency that a wage claim for those wages
will not be paid in whole or in part.

(d) A copy of each determination shall be delivered electroni-
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cally to, or mailed to the last-known address of, each party, except
that a party’s copy of any determination may be given to such
party instead of being electronically delivered or mailed.

(2r) HEARING REQUEST. Any party to a determination may
request a hearing as to any matter in that determination if the re-
quest is made in accordance with the procedure prescribed by the
department and is received by an appeal tribunal or postmarked
within 14 days after a copy of the determination was delivered
electronically, mailed, or given to the party, whichever first
occurs.

(3) APPEAL TRIBUNALS. (a) 1. To hear and decide disputed
claims or to resolve liabilities under sub. (2) (b), the department
shall establish appeal tribunals. Except as authorized in this
paragraph, each tribunal shall consist of an individual who is a
permanent employee of the department.

2. The department may appoint an individual who is not a
permanent employee of the department to serve as a temporary
reserve appeal tribunal. An individual who is appointed to serve
as a temporary reserve appeal tribunal shall be an attorney who is
licensed to practice in this state.

3. Upon request of a party to an appeal or upon its own mo-
tion, the department may appoint an individual who is not a per-
manent employee of the department to hear an appeal in which
the department or an employee or former employee of the depart-
ment is an interested party. No individual may hear any appeal in
which the individual is a directly interested party.

(b) Consistently with applicable state and federal law, the ap-
peal tribunal may affirm, reverse or modify the initial determina-
tion of the department or set aside the determination and remand
the matter to the department for further proceedings, or may re-
mand to the department for consideration of any issue not previ-
ously investigated by the department.

(4) ApPPEALS. (a) Opportunity to be heard. Unless the re-
quest for a hearing is withdrawn, each of the parties shall be af-
forded reasonable opportunity to be heard, and the claim thus dis-
puted shall be promptly decided by such appeal tribunal as the
department designates or establishes for this purpose.

(b) Scheduling of hearing. At the discretion of the department
or the appeal tribunal the hearing may be held in more than one
location and may be continued, adjourned or postponed from
time to time.

(c) Late appeal. If a party files an appeal that is not timely, an
appeal tribunal shall review the appellant’s written reasons for
filing the late appeal. If those reasons, when taken as true and
construed most favorably to the appellant, do not constitute a rea-
son beyond the appellant’s control, the appeal tribunal may dis-
miss the appeal without a hearing and issue a decision accord-
ingly. Otherwise, the department may schedule a hearing con-
cerning the question of whether the appeal was filed late for a rea-
son that was beyond the appellant’s control. The department may
also provisionally schedule a hearing concerning any matter in
the determination being appealed. After hearing testimony on
the late appeal question, the appeal tribunal shall issue a decision
that makes ultimate findings of fact and conclusions of law con-
cerning whether the appellant’s appeal was filed late for a reason
that was beyond the appellant’s control and that, in accordance
with those findings and conclusions, either dismisses the appeal
or determines that the appeal was filed late for a reason that was
beyond the appellant’s control. If the appeal is not dismissed, the
same or another appeal tribunal established by the department for
this purpose, after conducting a hearing, shall then issue a deci-
sion under sub. (3) (b) concerning any matter in the
determination.

(d) Appellant’s failure to appear. 1. If the appellant fails to
appear at a hearing held under this section and due notice of the

UNEMPLOYMENT INSURANCE 108.09
hearing was electronically delivered to the appellant or mailed to
the appellant’s last-known address, the appeal tribunal shall issue
a decision dismissing the request for hearing unless subd. 2.
applies.

2. If the appellant submits to the appeal tribunal a written ex-
planation for failing to appear at the hearing that is received be-
fore a decision is electronically delivered or mailed under subd.
1., an appeal tribunal shall review the appellant’s explanation.
The appeal tribunal shall electronically deliver or mail to the re-
spondent a copy of the appellant’s explanation. The respondent
may, within 7 days after the appeal tribunal electronically delivers
or mails the appellant’s explanation to the respondent, submit to
the appeal tribunal a written response to the appellant’s explana-
tion. If the appeal tribunal finds that the appellant’s explanation
does not establish good cause for failing to appear, the appeal tri-
bunal shall issue a decision containing this finding and dismiss-
ing the appeal. Such a decision may be issued without a hearing.
If the appeal tribunal finds that the appellant’s explanation estab-
lishes good cause for failing to appear, the appeal tribunal shall
issue a decision containing this finding, and such a decision may
be issued without a hearing. The same or another appeal tribunal
established by the department for this purpose shall then issue a
decision under sub. (3) (b) after conducting a hearing concerning
any matter in the determination. If such a hearing is held con-
cerning any matter in the determination, the appeal tribunal shall
only consider testimony and other evidence admitted at that hear-
ing in making a decision.

3. If the appellant submits to the appeal tribunal a written ex-
planation for failing to appear at the hearing that is received
within 21 days after a decision is electronically delivered or
mailed under subd. 1., an appeal tribunal shall review the appel-
lant’s explanation. The appeal tribunal shall electronically de-
liver or mail to the respondent a copy of the appellant’s explana-
tion. The respondent may, within 7 days after the appeal tribunal
electronically delivers or mails the appellant’s explanation to the
respondent, submit to the appeal tribunal a written response to
the appellant’s explanation. If the appeal tribunal finds that the
appellant’s explanation does not establish good cause for failing
to appear, the appeal tribunal shall issue a decision containing
this finding, and such a decision may be issued without a hearing.
If the appeal tribunal finds that the appellant’s explanation estab-
lishes good cause for failing to appear, the appeal tribunal shall
issue a decision containing this finding, and the decision may be
issued without a hearing. The appeal tribunal shall then set aside
the original decision and schedule a hearing concerning any mat-
ter in the determination. The same or another appeal tribunal es-
tablished by the department for this purpose shall then issue a de-
cision under sub. (3) (b) after conducting a hearing concerning
any matter in the determination. If such a hearing is held con-
cerning any matter in the determination, the appeal tribunal shall
only consider the testimony and other evidence admitted at that
hearing in making a decision.

(e) Respondent’s failure to appear. 1. If the respondent fails
to appear at a hearing held under this section but the appellant is
present, and due notice of the hearing was electronically deliv-
ered to the respondent or mailed to the respondent’s last-known
address, the appeal tribunal shall hold the hearing. The appeal
tribunal shall consider records and information already submitted
to the department by the appellant and the respondent regarding
the determination or the appeal, take the testimony of the appel-
lant and any witnesses, and issue a decision under sub. (3) (b) un-
less subd. 2. applies.

2. If the respondent submits to the appeal tribunal a written
explanation for failing to appear at the hearing that is received be-
fore a decision favorable to the respondent is electronically deliv-
ered or mailed under subd. 1., the appeal tribunal shall acknowl-
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edge receipt of the explanation in its decision but shall take no
further action concerning the explanation at that time. If the re-
spondent submits to the appeal tribunal a written explanation for
failing to appear that is received before a decision unfavorable to
the respondent is electronically delivered or mailed under subd.
1., an appeal tribunal shall review the respondent’s explanation.
The appeal tribunal shall electronically deliver or mail to the ap-
pellant a copy of the respondent’s explanation. The appellant
may, within 7 days after the appeal tribunal electronically delivers
or mails the respondent’s explanation to the appellant, submit to
the appeal tribunal a written response to the respondent’s expla-
nation. If the appeal tribunal finds that the respondent’s explana-
tion does not establish good cause for failing to appear, the appeal
tribunal shall issue a decision containing this finding, and such a
decision may be issued without a hearing. The same or another
appeal tribunal established by the department for this purpose
shall also issue a decision based on the testimony and other evi-
dence presented at the hearing at which the respondent failed to
appear. If the appeal tribunal finds that the respondent’s explana-
tion establishes good cause for failing to appear, the appeal tri-
bunal shall issue a decision containing this finding, and such a
decision may be issued without a hearing. The same or another
appeal tribunal established by the department for this purpose
shall then issue a decision under sub. (3) (b) after conducting a
hearing concerning any matter in the determination. If such a
hearing is held concerning any matter in the determination, the
appeal tribunal shall only consider testimony and other evidence
admitted at that hearing in making a decision.

3. If the respondent submits to the appeal tribunal a written
explanation for failing to appear at the hearing that is received
within 21 days after a decision favorable to the respondent is elec-
tronically delivered or mailed under subd. 1., the appeal tribunal
shall notify the respondent of receipt of the explanation and that
since the decision was favorable to the respondent no further ac-
tion concerning the explanation will be taken at that time. If the
respondent submits to the appeal tribunal a written explanation
for failing to appear that is received within 21 days after a deci-
sion unfavorable to the respondent is electronically delivered or
mailed under subd. 1., an appeal tribunal shall review the respon-
dent’s explanation. The appeal tribunal shall electronically de-
liver or mail to the appellant a copy of the respondent’s explana-
tion. The appellant may, within 7 days after the appeal tribunal
electronically delivers or mails the respondent’s explanation to
the appellant, submit to the appeal tribunal a written response to
the respondent’s explanation. If the appeal tribunal finds that the
respondent’s explanation does not establish good cause for failing
to appear, the appeal tribunal shall issue a decision containing
this finding, and such a decision may be issued without a hearing.
If the appeal tribunal finds that the respondent’s explanation es-
tablishes good cause for failing to appear, the appeal tribunal
shall issue a decision containing this finding, and such a decision
may be issued without a hearing. The appeal tribunal shall then
set aside the original decision and schedule a hearing concerning
any matter in the determination. The same or another appeal tri-
bunal established by the department for this purpose shall then is-
sue a decision under sub. (3) (b) after conducting a hearing con-
cerning any matter in the determination. If such a hearing is held
concerning any matter in the determination, the appeal tribunal
shall only consider the testimony and other evidence admitted at
that hearing in making a decision.

(f) Postdecision changes. 1. Within 21 days after its decision
was electronically delivered or mailed to the parties, the appeal
tribunal may, on its own motion, amend or set aside its decision
and may thereafter make new findings and issue a decision on the
basis of evidence previously submitted in such case, or the same
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or another appeal tribunal may make new findings and issue a de-
cision after taking additional testimony.

2. Unless a party or the department has filed a timely petition
for review of the appeal tribunal decision by the commission, the
appeal tribunal may set aside or amend an appeal tribunal deci-
sion, or portion thereof, at any time if the appeal tribunal finds
that:

a. A technical or clerical mistake has occurred; or

b. The benefits paid or payable to a claimant have been af-
fected by wages earned by the claimant which have not been paid,
and the appeal tribunal is provided with notice from the appropri-
ate state or federal court or agency that a wage claim for those
wages will not be paid in whole or in part.

3. Unless a party or the department has filed a timely petition
for review of the appeal tribunal decision by the commission, the
appeal tribunal may, within 2 years after the date of the decision,
reopen its decision if it has reason to believe that a party offered
false evidence or a witness gave false testimony on an issue mate-
rial to its decision. Thereafter, and after receiving additional evi-
dence or taking additional testimony, the same or another appeal
tribunal may set aside its original decision, make new findings,
and issue a decision.

Cross-reference: See also ch. DWD 140, Wis. adm. code.

(4m) REPORTS BY EXPERTS. The contents of verified or cer-
tified reports by qualified experts presented by a party or the de-
partment constitute prima facie evidence as to the matter con-
tained in the reports in any proceeding under this section, insofar
as the reports are otherwise competent and relevant, subject to
such rules and limitations as the department prescribes.

(4n) EMPLOYMENT DATA SYSTEM REPORTS. If the depart-
ment maintains a database system consisting of occupational in-
formation and employment conditions data, and an employee of
the department, including an individual who serves as an appeal
tribunal, creates a report from the system, the report constitutes
prima facie evidence as to the matters contained in the report in
any proceeding under this section if:

(a) The department has provided to the parties an explanation
of the system and the reports created from the system prior to ad-
mission of the report.

(b) The parties have been given the opportunity to review and
object to the report, including the accuracy of any information
used in creating the report, prior to its admission into evidence.

(c) The report sets forth all of the information used in creating
the report.

(40) DEPARTMENTAL RECORDS RELATING TO BENEFIT
CLAIMS. In any hearing before an appeal tribunal under this sec-
tion, a departmental record relating to a claim for benefits, other
than a report specified in sub. (4m), constitutes prima facie evi-
dence, and shall be admissible to prove, that an employer pro-
vided or failed to provide to the department complete and correct
information in a fact-finding investigation of the claim, notwith-
standing that the record or a statement contained in the record
may be uncorroborated hearsay and may constitute the sole basis
upon which issue of the employer’s failure is decided, if the par-
ties appearing at the hearing have been given an opportunity to
review the record at or before the hearing and to rebut the infor-
mation contained in the record. A record of the department that
is admissible under this subsection shall be regarded as self au-
thenticating and shall require no foundational or other testimony
for its admissibility, unless the circumstances affirmatively indi-
cate a lack of trustworthiness in the record. If such a record is ad-
mitted and made the basis of a decision, the record may constitute
substantial evidence under sub. (7) (f). For purposes of this sub-
section, “departmental record” means a memorandum, report,
record, document, or data compilation that has been made or
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maintained by employees of the department in the regular course
of the department’s fact-finding investigation of a benefit claim,
is contained in the department’s paper or electronic files of the
benefit claim, and relates to the department’s investigative in-
quiries to an employer or statements or other matters submitted
by the employer or its agent in connection with the fact-finding
investigation of a benefit claim. A departmental record may not
be admitted into evidence under this subsection or otherwise
used under this subsection for any purpose other than to prove
whether an employer provided or failed to provide to the depart-
ment complete and correct information in a fact-finding investi-
gation of a claim.

(4s) EMPLOYEE STATUS. In determining whether an individ-
ual meets the conditions specified in s. 108.02 (12) (bm) 2. b. or
c. or (¢) 1., the appeal tribunal shall not take administrative notice
of or admit into evidence documents granting operating authority
or licenses, or any state or federal laws or federal regulations
granting such authority or licenses.

(5) PROCEDURE. (a) Except as provided in s. 901.05, the
manner in which claims shall be presented, the reports thereon
required from the employee and from employers, and the conduct
of hearings and appeals shall be governed by general department
rules, whether or not they conform to common law or statutory
rules of evidence and other technical rules of procedure, for de-
termining the rights of the parties.

(b) All testimony at any hearing under this section shall be
recorded by electronic means, but need not be transcribed unless
either of the parties requests a transcript before expiration of that
party’s right to further appeal under this section and pays a fee to
the commission in advance, the amount of which shall be estab-
lished by rule of the commission. When the commission pro-
vides a transcript to one of the parties upon request, the commis-
sion shall also provide a copy of the transcript to all other parties
free of charge. The transcript fee collected shall be paid to the ad-
ministrative account.

(c) The department shall furnish a copy of the electronic
recording to the parties upon payment of any fee required by the
department by rule.

(d) In its review of the decision of an appeal tribunal, the
commission shall use the electronic recording of the hearing or a
written synopsis of the testimony or shall use a transcript of the
hearing prepared under the direction of the department or com-
mission and shall also use any other evidence taken at the
hearing.

(6) COMMISSION REVIEW. (a) The department or any party
may petition the commission for review of an appeal tribunal de-
cision, pursuant to rules promulgated by the commission, if the
petition is received by the commission or postmarked within 21
days after the appeal tribunal decision was electronically deliv-
ered to the party or mailed to the party’s last-known address. The
commission shall dismiss any petition if not timely filed unless
the petitioner shows good cause that the reason for having failed
to file the petition timely was beyond the control of the petitioner.
If the petition is not dismissed, the commission may take action
under par. (d).

(b) Within 28 days after a decision of the commission is elec-
tronically delivered or mailed to the parties, the commission may,
on its own motion, set aside the decision for further consideration
and take action under par. (d).

(¢) On its own motion, for reasons it deems sufficient, the
commission may set aside any final determination of the depart-
ment or appeal tribunal or commission decision within 2 years af-
ter the date thereof upon grounds of mistake or newly discovered
evidence, and take action under par. (d). The commission may
set aside any final determination of the department or any deci-
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sion of an appeal tribunal or of the commission at any time, and
take action under par. (d), if the benefits paid or payable to a
claimant have been affected by wages earned by the claimant that
have not been paid, and the commission is provided with notice
from the appropriate state or federal court or agency that a wage
claim for those wages will not be paid in whole or in part.

(d) In any case before the commission for action under this
subsection, the commission may affirm, reverse, modify, or set
aside the decision on the basis of the evidence previously submit-
ted; order the taking of additional evidence as to such matters as
it may direct; or remand the matter to the department for further
proceedings.

Cross-reference: See also LIRC, Wis. adm. code.

(7) JUDICIAL REVIEW. (a) Any party that is not the depart-
ment may commence an action for the judicial review of a deci-
sion of the commission under this chapter after exhausting the
remedies provided under this section. The department may com-
mence an action for the judicial review of a commission decision
under this section, but the department is not required to have been
a party to the proceedings before the commission or to have ex-
hausted the remedies provided under this section. In an action
commenced under this section by a party that is not the depart-
ment, the department shall be a defendant and shall be named as
a party in the complaint commencing the action. If a plaintiff
fails to name either the department or the commission as defen-
dants and serve the commission as required by this subsection,
the court shall dismiss the action.

(b) Any judicial review under this chapter shall be confined to
questions of law and shall be in accordance with this subsection.
In any such judicial action, the commission may appear by any li-
censed attorney who is a salaried employee of the commission
and has been designated by it for that purpose, or, at the commis-
sion’s request, by the department of justice. In any such judicial
action, the department may appear by any licensed attorney who
is a salaried employee of the department and has been designated
by it for that purpose.

(c) 1. The findings of fact made by the commission acting
within its powers shall, in the absence of fraud, be conclusive.
The order of the commission is subject to review only as provided
in this subsection and not under ch. 227 or s. 801.02. Within 30
days after the date of an order made by the commission, any party
or the department may, by serving a complaint as provided in
subd. 3. and filing the summons and complaint with the clerk of
the circuit court, commence an action against the commission for
judicial review of the order. In an action for judicial review of a
commission order, every other party to the proceedings before the
commission shall be made a defendant. The department shall
also be made a defendant if the department is not the plaintiff. If
the circuit court is satisfied that a party in interest has been preju-
diced because of an exceptional delay in the receipt of a copy of
any order, the circuit court may extend the time in which an ac-
tion may be commenced by an additional 30 days.

2. Except as provided in this subdivision, the proceedings
shall be in the circuit court of the county where the plaintiff re-
sides, except that if the plaintiff is the department, the proceed-
ings shall be in the circuit court of the county where a defendant
other than the commission resides. The proceedings may be
brought in any circuit court if all parties appearing in the case
agree or if the court, after notice and a hearing, so orders. Com-
mencing an action in a county in which no defendant resides does
not deprive the court of competency to proceed to judgment on
the merits of the case.

3. In such an action, a complaint shall be served with an au-
thenticated copy of the summons. The complaint need not be
verified, but shall state the grounds upon which a review is
sought. Service upon the commission or an agent authorized by
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the commission to accept service constitutes complete service on
all parties, but there shall be left with the person so served as
many copies of the summons and complaint as there are defen-
dants, and the commission shall mail one copy to each other
defendant.

4. Each defendant shall serve its answer within 20 days after
the service upon the commission under subd. 3., which answer
may, by way of counterclaim or cross complaint, ask for the re-
view of the order referred to in the complaint, with the same ef-
fect as if the defendant had commenced a separate action for the
review of the order.

5. Within 60 days after appearing in an action for judicial re-
view, the commission shall make return to the court of all docu-
ments and materials on file in the matter, all testimony that has
been taken, and the commission’s order and findings. Such re-
turn of the commission, when filed in the office of the clerk of
the circuit court, shall constitute a judgment roll in the action, and
it shall not be necessary to have a transcript approved. After the
commission makes return of the judgment roll to the court, the
court shall schedule briefing by the parties. Any party may re-
quest oral argument before the court, subject to the provisions of
law for a change of the place of trial or the calling in of another
judge.

6. The court may confirm or set aside the commission’s or-
der, but may set aside the order only upon one or more of the fol-
lowing grounds:

a. That the commission acted without or in excess of its
powers.

b. That the order was procured by fraud.

c. That the findings of fact by the commission do not support
the order.

(dm) The court shall disregard any irregularity or error of the
commission or the department unless it is made to affirmatively
appear that a party was damaged by that irregularity or error.

(e) The record in any case shall be transmitted to the commis-
sion within 5 days after expiration of the time for appeal from the
order or judgment of the court, unless an appeal is taken from the
order or judgment.

(f) If the commission’s order depends on any fact found by the
commission, the court shall not substitute its judgment for that of
the commission as to the weight or credibility of the evidence on
any finding of fact. The court may, however, set aside the com-
mission’s order and remand the case to the commission if the
commission’s order depends on any material and controverted
finding of fact that is not supported by credible and substantial
evidence.

(g) Any party aggrieved by a judgment entered upon the re-
view of any circuit court order under this subsection may appeal
as provided in ch. 808.

(h) The clerk of any court rendering a decision affecting a de-
cision of the commission shall promptly furnish all parties a copy
of the decision without charge.

(1) No fees may be charged by the clerk of any circuit court for
the performance of any service required by this chapter, except
for the entry of judgments and for certified transcripts of judg-
ments. In proceedings to review an order under this section, costs
as between the parties shall be in the discretion of the court. Not-
withstanding s. 814.245, no costs may be taxed against the com-
mission or the department.

(8) REPRESENTATION AND LIMITATION OF FEES. (a) No em-
ployee may be charged fees by the department or its representa-
tives in any proceeding under this chapter.

(b) Any party in a dispute concerning benefit eligibility or lia-
bility for overpayment of benefits or a penalty imposed under s.
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108.04 (11) (bh), or in any administrative proceeding under this
chapter concerning such a dispute, may be represented by counsel
or another agent; but no such counsel or agent may together
charge or receive from an employee for all such representation in
connection with such a dispute a fee which, in the aggregate, ex-
ceeds 10 percent of the maximum benefits at issue unless the de-
partment has first approved a specified higher fee. This para-
graph does not apply to any fee charged for representation before
a court of law.

(9) PAYMENT OF BENEFITS. (a) Benefits shall be paid
promptly in accordance with the department’s determination or
the decision of an appeal tribunal, the commission or a reviewing
court, notwithstanding the pendency of the period to request a
hearing, to file a petition for commission review or to commence
judicial action or the pendency of any such hearing, review or
action.

(b) Where such determination or decision is subsequently
amended, modified or reversed by a more recently issued deter-
mination or decision, benefits shall be paid or denied in accor-
dance with the most recently issued determination or decision.

(c) If any determination or decision awarding benefits is fi-
nally amended, modified, or reversed, any benefits paid to the
claimant that would not have been paid under the final determina-
tion or decision shall be deemed an erroneous payment. Sections
108.04 (13) (c) and (d), 108.16 (3), and 108.22 shall apply to the
charging and recovery of the erroneous payment.

History: 1971 c. 147; 1973 ¢. 247; 1975 ¢. 343; 1977 ¢. 29, 418; 1979 ¢. 52, 221;
1981 c. 36; 1985 a. 17,29; 1987 a. 38 ss. 81 to 86, 136; 1989 a. 56 5. 259; 1989 a. 77;
1991 a. 89, 269; 1993 a. 373; 1995 a. 118; 1997 a. 35, 39; 1999 a. 15; 2001 a. 35;
2003 a. 197; 2005 a. 86, 253; 2007 a. 59; 2009 a. 287; 2011 a. 32, 198, 236; 2015 a.
334;2017 a. 157.

The findings of the appeal tribunal were conclusive and could not be enlarged
upon by the circuit court. McGraw-Edison Co. v. DILHR, 64 Wis. 2d 703, 221
N.W.2d 677 (1974).

An employer whose unemployment compensation account is not affected by the
Labor and Industry Review Commission’s determination has no standing to seek ju-
dicial review. Cornwell Personnel Associates v. DILHR, 92 Wis. 2d 53, 284 N.W.2d
706 (Ct. App. 1979).

The failure to disclose a memorandum from the hearing examiner to the Labor
and Industry Review Commission that related to the claimant’s credibility did not
deny due process. Rucker v. DILHR, 101 Wis. 2d 285, 304 N.W.2d 169 (Ct. App.
1981).

Judicial review procedures under this section are exclusive. Schiller v. DILHR,
103 Wis. 2d 353, 309 N.W.2d 5 (Ct. App. 1981).

The Labor and Industry Review Commission has authority under sub. (6) (c) to
act upon grounds of mistake of fact or law. La Crosse Footwear, Inc. v. LIRC, 147
Wis. 2d 419, 434 N.W.2d 392 (Ct. App. 1988).

Courts should accord deference to the findings of the Labor and Industry Review
Commission, rather than those of the Department of Industry, Labor and Human
Relations, when deference to an agency’s decision is appropriate. DILHR v. LIRC,
161 Wis. 2d 231, 467 N.W.2d 545 (1991).

The limit on attorney fees under sub. (8) only applies to the filing of claims under
this section. It does not restrict fees in cases under this chapter not governed by this
section. Witkin v. McMahon, 173 Wis. 2d 763, 496 N.W.2d 688 (Ct. App. 1993).

Under sub. (7) (c) 6., the Labor and Industry Review Commission (LIRC) acts
outside of its power when it incorrectly interprets a statute. A court will uphold
LIRC’s findings of fact as long as there is substantial and credible evidence to sup-
port them. A court reviews LIRC’s legal conclusions, i.e., questions of law, indepen-
dently of the decisions rendered by lower courts and LIRC. Catholic Charities Bu-
reau, Inc. v. LIRC, 2024 WI 13, 411 Wis. 2d 1, 3 N.W.3d 666, 20-2007.

The department may not reopen and reconsider a decision after the time under
sub. (6). 67 Atty. Gen. 226.

Hearsay Problems at Unemployment Insurance Hearings. Schaefer. Wis. Law.
Apr. 2017.

108.095 False statements or representations to ob-
tain benefits payable to other persons. (1) The proce-
dures under this section apply to any issue arising under this
chapter concerning any alleged false statement or representation
of a person to obtain benefits that are payable to another person,
and are in addition to any determination, decision or other proce-
dure provided under s. 108.09. The procedures under this section
apply whether or not a penalty for an offense is provided under s.
108.24.

(2) The department shall investigate whether any person has
obtained benefits that were payable to another person by means
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of any false statement or representation, and may issue an initial
determination concerning its findings. The department shall
electronically deliver a copy of the determination to, or mail a
copy of the determination to the last-known address of, each
party affected thereby. Unless designated by a determination un-
der this section, an employing unit is not a party to the determina-
tion. The department may set aside or amend the determination
at any time prior to a hearing concerning the determination under
sub. (5) on the basis of subsequent information or to correct a
mistake, including an error of law.

(3) Any party to a determination may appeal that determina-
tion by requesting a hearing concerning any matter in that deter-
mination if the request is received by the department or post-
marked within 14 days after the electronic delivery or mailing.

(4) Upon issuance of a determination, the department is a
party to the determination.

(5) Any hearing shall be held before an appeal tribunal ap-
pointed under s. 108.09 (3). Section 108.09 (4) and (5) applies to
the proceeding before the tribunal.

(6) Any party may petition the commission for review of the
decision of the appeal tribunal under s. 108.09 (6). The commis-
sion’s authority to take action concerning any issue or proceeding
under this section is the same as that provided in s. 108.09 (6).

(7) Any party may commence an action for judicial review of
a decision of the commission under this section, after exhausting
the remedies provided under this section, by commencing the ac-
tion within 30 days after the decision of the commission is deliv-
ered electronically or mailed to the department and is delivered
electronically to, or mailed to the last-known address of, each
other party. The scope and manner of judicial review is the same
as that provided in s. 108.09 (7).

(8) The issuance of determinations and decisions under this
section shall be by electronic delivery or 1st class mail and may
include the use of services performed by the U.S. postal service
requiring the payment of extra fees.

History: 1999 a. 15; 2015 a. 334; 2017 a. 157.

108.10 Settlement of issues other than benefit
claims. Except as provided in s. 108.245 (3), in connection with
any issue arising under this chapter as to the status or liability of
an employing unit, for which no review is provided under s.
108.09, 108.095, or 108.227 (5) and whether or not a penalty is
provided in s. 108.24, the following procedure shall apply:

(1) The department shall investigate the status, and the exis-
tence and extent of liability of an employing unit, and may issue
an initial determination accordingly. The department may set
aside or amend the determination at any time before a hearing on
the determination on the basis of subsequent information or to
correct a mistake, including an error of law. The department shall
electronically deliver a copy of each determination to, or mail a
copy of each determination to the last-known address of, the em-
ploying unit affected thereby. The employing unit may request a
hearing as to any matter in that determination if the request is re-
ceived by the department or postmarked within 21 days after the
department issues the initial determination and in accordance
with procedures prescribed by the department by rule.

(2) Any hearing duly requested shall be held before an appeal
tribunal established as provided by s. 108.09 (3), and s. 108.09
(4) and (5) shall be applicable to the proceedings before such tri-
bunal. The department may be a party in any proceedings before
an appeal tribunal. The employing unit or the department may
petition the commission for review of the appeal tribunal’s deci-
sion under s. 108.09 (6).

(3) The commission’s authority to take action as to any issue
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or proceeding under this section is the same as that specified in s.
108.09 (6).

(4) The employing unit may commence an action for the judi-
cial review of a commission decision under this section, provided
the employing unit has exhausted the remedies provided under
this section. The department may commence an action for the ju-
dicial review of a commission decision under this section, but the
department is not required to have been a party to the proceedings
before the commission or to have exhausted the remedies pro-
vided under this section. In an action commenced under this sec-
tion by a party that is not the department, the department shall be
a defendant and shall be named as a party in the complaint com-
mencing the action. If a plaintiff fails to name either the depart-
ment or the commission as defendants and serve them as required
under s. 108.09 (7), the court shall dismiss the action. The scope
of judicial review, and the manner thereof insofar as applicable,
shall be the same as that provided in s. 108.09 (7).

(5) The issuance of determinations and decisions provided in
subs. (1) to (4) shall be by electronic delivery or 1st class mail and
may include the use of services performed by the U.S. postal ser-
vice requiring the payment of extra fees.

(6) Any determination by the department or any decision by
an appeal tribunal or by the commission is conclusive with re-
spect to an employing unit unless the department or the employ-
ing unit files a timely request for a hearing or petition for review
as provided in this section. A determination or decision is bind-
ing upon the department only insofar as the relevant facts were in-
cluded in the record that was before the department at the time
the determination was issued, or before the appeal tribunal or
commission at the time the decision was issued.

(7) The decision of the commission shall become final and
shall be binding upon the employer and upon the department for
that case as provided in sub. (6) unless the employer or the de-
partment petitions for judicial review under sub. (4). If the com-
mission construes a statute adversely to the department:

(a) Except as provided in par. (b), the department is deemed to
acquiesce in the construction so adopted unless the department
seeks review of the decision of the commission construing the
statute. The construction so acquiesced in shall thereafter be fol-
lowed by the department.

(b) The department may choose not to appeal and to nonac-
quiesce in the decision by sending a notice of nonacquiescence to
the commission, to the legislative reference bureau for publica-
tion in the Wisconsin administrative register and to the employer
before the time expires for seeking a judicial review of the deci-
sion under sub. (4). The effect of this action is that, although the
decision is binding on the parties to the case, the commission’s
conclusions of law, the rationale and construction of statutes in
the case are not binding on the department in other cases.

(8) The department may settle any determination, decision or
action involving a determination or decision issued under this
section. The department may compromise any liability for con-
tributions or reimbursement of benefits or interest or penalties as-
sessed under this chapter. The department shall promulgate rules
setting forth factors to be considered by the department in settling
actions or proposed actions or making compromises under this
subsection.

History: 1973 c. 247; 1975 c. 343; 1977 ¢. 29; 1981 c. 36; 1985 a. 17 s. 66; 1987
a. 38 ss. 87, 88, 134; 1989 a. 77; 2007 a. 20; 2009 a. 287; 2013 a. 36; 2015 a. 180,
334; 2017 a. 157, 365; 2021 a. 231.

Cross-reference: See also LIRC and chs. DWD 113 and 140, Wis. adm. code.

108.101 Effect of finding, determination, decision or
judgment. (1) No finding of fact or law, determination, deci-
sion or judgment made with respect to rights or liabilities under
this chapter is admissible or binding in any action or administra-
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108.101 UNEMPLOYMENT INSURANCE

tive or judicial proceeding in law or in equity not arising under
this chapter, unless the department is a party or has an interest in
the action or proceeding because of the discharge of its duties un-
der this chapter.

(2) No finding of fact or law, determination, decision or judg-
ment made with respect to rights or liabilities under s. 108.09 is
binding in an action or proceeding under s. 108.10.

(3) No finding of fact or law, determination, decision or judg-
ment made with respect to rights or liabilities under s. 108.10 is
binding in an action or proceeding under s. 108.09.

(4) No finding of fact or law, determination, decision or judg-
ment in any action or administrative or judicial proceeding in law
or equity not arising under this chapter made with respect to the
rights or liabilities of a party to an action or proceeding under this
chapter is binding in an action or proceeding under this chapter.

(5) Notwithstanding sub. (4), a final order or judgment of
conviction for a crime entered by a court is binding on the con-
victed person in an action or proceeding under this chapter that
relates to the criminal conviction. A person convicted of a crime
is precluded from denying the essential allegations of the crimi-
nal offense that is the basis for the conviction in an action or pro-
ceeding under this chapter.

History: 1989 a. 77; 1991 a. 89; 2021 a. 231.

No administrative decision made under a chapter other than this chapter is bind-
ing on an unemployment insurance claim. A worker’s compensation decision does
not bind an administrative hearing on an unemployment insurance claim or the com-
mission reviewing it. Goetsch v. DWD, 2002 WI App 128, 254 Wis. 2d 807, 646
N.W.2d 389, 01-2777.

108.105 Suspension of agents. (1) The department may
suspend the privilege of any agent to appear before the depart-
ment at hearings under this chapter for a specified period if the
department finds that the agent has engaged in an act of fraud or
misrepresentation, has repeatedly failed to comply with depart-
mental rules, or has engaged in the solicitation of a claimant
solely for the purpose of appearing at a hearing as the claimant’s
representative for pay.

(2) The department may suspend the privilege of an agent to
act as an employer’s representative under this chapter for up to
one year if, during any 12-month period, in 5 percent or more of
all appeal tribunal hearings held in which employers represented
by the agent are appellants there is a final appeal tribunal deci-
sion finding that the employer represented by the agent failed to
provide correct and complete information requested by the de-
partment during a fact-finding investigation and there is no find-
ing that the employer had good cause for that failure.

(8) Prior to imposing a suspension under this section, the sec-
retary of workforce development or the secretary’s designee shall
conduct a hearing concerning the proposed suspension. The
hearing shall be conducted under ch. 227 and the decision of the
department may be appealed under s. 227.52.

History: 1985 a.17; 1985 a. 182s.57; 1987 a. 38; 1995 a. 27 ss. 3778, 9130 (4);
1997 a. 3; 2005 a. 86.

108.11 Agreement to contribute by employees void.
(1) No agreement by an employee or by employees to pay any
portion of the contributions or payments in lieu of contributions
required under this chapter from employers shall be valid. No
employer shall make a deduction for such purpose from wages.
Any employee claiming a violation of this provision may, to re-
cover wage deductions wrongfully made, have recourse to the
method set up in s. 108.09 for settling disputed benefit claims.

(2) But nothing in this chapter shall affect the validity of vol-
untary arrangements whereby employees freely agree to make
contributions to a fund for the purpose of securing unemploy-
ment compensation additional to the benefits provided in this
chapter.

History: 1973 c. 247.

Updated 23-24 Wis. Stats. 36

108.12 Waiver of benefit void. No agreement by an em-
ployee to waive the employee’s right to benefits or any other
rights under this chapter shall be valid. No employee shall, in any
proceeding involving benefits under this chapter, be prevented
from asserting all facts relevant to the employee’s eligibility, re-
gardless of any prior erroneous representation with respect to
such facts.
History: 1993 a. 492.

108.13 Deductions from benefit payments. (1) As-
SIGNMENT BEFORE PAYMENT. Except as provided in subs. (4) and
(5) and s. 108.135, no claim for benefits under this chapter nor
any interest in the fund is assignable before payment. This sub-
section does not affect the survival of such a claim or interest.

(2) LIABILITY OF CLAIMANT. Except as provided in subs. (4)
and (5), no claim for benefits awarded, adjudged or paid or any in-
terest in the fund may be taken on account of any liability in-
curred by the party entitled thereto. This subsection does not ap-
ply to liability incurred as the result of an overpayment of unem-
ployment insurance benefits under the law of any state or the fed-
eral government.

(3) DEATH OF CLAIMANT. If a claimant dies during or after a
week of unemployment in which the claimant was otherwise eli-
gible to receive benefits and for which benefits are payable, the
department may designate any person who in its judgment should
properly receive the benefits in lieu of the claimant. A receipt or
an endorsement from the person so designated fully discharges
the fund from liability for the benefits.

(4) DEDUCTIONS FOR CHILD SUPPORT OBLIGATIONS. (a) As
used in this subsection:

1. “Child support obligations” includes only those obliga-
tions which are being enforced pursuant to a plan described in 42
USC 654 which has been approved by the U.S. secretary of health
and human services under part D of title IV of the social security
act or which is otherwise authorized by federal law.

2. “Legal process” has the meaning given under 42 USC 659
® 5.

3. “State or local child support enforcement agency” means
any agency of a state or political subdivision of a state operating
pursuant to a plan described in subd. 1.

4. “Unemployment insurance” means any compensation
payable under this chapter, including amounts payable by the de-
partment pursuant to an agreement under any federal law provid-
ing for compensation, assistance or allowances with respect to
unemployment.

(b) A claimant filing a new claim for unemployment insur-
ance shall, at the time of filing the claim, disclose whether or not
he or she owes child support obligations. If any such claimant
discloses that he or she owes child support obligations and is de-
termined to be eligible for unemployment insurance, the depart-
ment of workforce development shall notify the local child sup-
port enforcement agency enforcing the obligations that the
claimant has been determined to be eligible for unemployment
insurance.

(c) The department shall deduct and withhold from any un-
employment insurance payable to a claimant who owes child sup-
port obligations:

1. Any amount determined pursuant to an agreement under
42 USC 654 (19) (B) (i) between the claimant and the state or lo-
cal child support enforcement agency which is submitted to the
department by the state or local child support enforcement
agency;

2. Any amount required to be so deducted and withheld pur-
suant to legal process brought by the state or local child support
enforcement agency; or
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3. Any amount directed by the claimant to be deducted and
withheld under this paragraph.

(d) Any amount deducted and withheld under par. (c) shall be
paid by the department to the appropriate state or local child sup-
port enforcement agency.

(e) Any amount deducted and withheld under par. (c) shall,
for all purposes, be treated as if it were paid to the claimant as un-
employment insurance and paid by the claimant to the state or lo-
cal child support enforcement agency in satisfaction of his or her
child support obligations.

(f) This subsection applies only if appropriate arrangements
are made for the local child support enforcement agency to reim-
burse the department for administrative costs incurred by the de-
partment that are attributable to the interception of unemploy-
ment insurance for child support obligations.

(5) OTHER DEDUCTIONS. The department may make a deduc-
tion from a claimant’s benefit payments for any purpose that is
permitted by federal law.

History: 1981 c. 20, 36, 315; 1983 a. 27, 384; 1987 a. 38, 255; 1993 a. 492; 1995
a.27ss. 9126 (19), 9130 (4); 1995 a. 118, 404; 1997 a. 3, 39; 2021 a. 231.

108.133 Testing for controlled substances. (1) DEFI-
NITIONS. In this section:

(ag) “Applicant” means an individual who files an initial
claim in order to establish a benefit year under this chapter.

(ar) Notwithstanding s. 108.02 (9), “controlled substance”
has the meaning given in 21 USC 802.

(b) “Job skills assessment” means an assessment conducted
by the department under sub. (2) (d).

(c) “Occupation that regularly conducts drug testing” means
an occupation identified in the regulations issued by the federal
secretary of labor under 42 USC 503 (1) (1) (A) (ii).

(d) “Screening” means the screening process created by the
department under sub. (2) (a) 3.

(e) “Substance abuse treatment program” means the program
provided under sub. (2) (c).

(f) “Valid prescription” means a prescription, as defined in s.
450.01 (19), for a controlled substance that has not expired.

(2) DRUG TESTING PROGRAM. The department shall establish
a program to test applicants for the unlawful use of controlled
substances in accordance with this section and shall, under the
program, do all of the following:

(a) Promulgate rules to establish the program. The depart-
ment shall do all of the following in the rules promulgated under
this paragraph:

1. Identify a process for testing applicants for the unlawful
use of controlled substances. The department shall ensure that
the process adheres to any applicable federal requirements re-
garding drug testing. The department shall pay the reasonable
costs of controlled substances testing.

2. Identify the parameters for a substance abuse treatment
program for applicants who engage in the unlawful use of con-
trolled substances and specify criteria that an applicant must sat-
isfy in order to be considered in full compliance with require-
ments of the substance abuse treatment program. If the rules re-
quire that an applicant enrolled in the substance abuse treatment
program submit to additional tests for the unlawful use of con-
trolled substances following the initial test conducted under sub.
(3) (c), the rules shall allow the applicant to have at least one
more positive test result following the initial test without, on that
basis, being considered not to be in full compliance with the re-
quirements of the substance abuse treatment program.

3. Create a screening process for determining whether there
is a reasonable suspicion that an applicant has engaged in the un-
lawful use of controlled substances.

UNEMPLOYMENT INSURANCE 108.133

4. Identify the parameters for a job skills assessment for ap-
plicants who engage in the unlawful use of controlled substances
and specify criteria that an applicant must satisfy in order to be
considered in full compliance with the requirements of the job
skills assessment.

5. Identify a period of ineligibility that must elapse or a re-
qualification requirement that must be satisfied, or both, in order
for an applicant to again qualify for benefits after becoming inel-
igible for benefits under sub. (3) (a) or (c).

(am) Promulgate rules identifying occupations for which drug
testing is regularly conducted in this state. The department shall
notify the U.S. department of labor of any rules promulgated un-
der this paragraph.

(b) When an applicant applies for regular benefits under this
chapter, do all of the following:

1. Determine whether the applicant is an individual for
whom suitable work is only available in an occupation that regu-
larly conducts drug testing.

2. Determine whether the applicant is an individual for
whom suitable work is only available in an occupation identified
in the rules promulgated under par. (am), unless the department
has already determined that the applicant is an individual for
whom suitable work is only available in an occupation that regu-
larly conducts drug testing under subd. 1.

3. If the department determines under subd. 1. that the appli-
cant is an individual for whom suitable work is only available in
an occupation that regularly conducts drug testing, conduct a
screening on the applicant.

4. If the department determines under subd. 2. that the appli-
cant is an individual for whom suitable work is only available in
an occupation identified in the rules promulgated under par.
(am), conduct a screening on the applicant.

5. If a screening conducted as required under subd. 3. or 4.
indicates a reasonable suspicion that the applicant has engaged in
the unlawful use of controlled substances, require that the appli-
cant submit to a test for the unlawful use of controlled substances.

(c) Create and provide, or contract with an entity or another
agency to provide, a substance abuse treatment program in accor-
dance with the rules promulgated under par. (a) 2.

(d) Create and conduct job skills assessments in accordance
with the rules promulgated under par. (a) 4.

(3) DRUG TESTING; SUBSTANCE ABUSE TREATMENT. (a) If an
applicant is required under sub. (2) (b) 5. to submit to a test for
the unlawful use of controlled substances and the applicant de-
clines to submit to such a test, the applicant is ineligible for bene-
fits under this chapter until the applicant is again eligible for ben-
efits as provided in the rules promulgated under sub. (2) (a) 5.

(b) If an applicant who is required under sub. (2) (b) 5. to sub-
mit to a test for the unlawful use of controlled substances submits
to the test and does not test positive for any controlled substance
or the applicant presents evidence satisfactory to the department
that the applicant possesses a valid prescription for each con-
trolled substance for which the applicant tests positive, the appli-
cant may receive benefits under this chapter if otherwise eligible
and may not be required to submit to any further test for the un-
lawful use of controlled substances until a subsequent benefit
year.

(c) If an applicant who is required under sub. (2) (b) 5. to sub-
mit to a test for the unlawful use of controlled substances submits
to the test and tests positive for one or more controlled substances
without presenting evidence satisfactory to the department that
the applicant possesses a valid prescription for each controlled
substance for which the applicant tested positive, the applicant is
ineligible for benefits under this chapter until the applicant is
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again eligible for benefits as provided in the rules promulgated
under sub. (2) (a) 5., except as provided in par. (d).

(d) An applicant who tests positive for one or more controlled
substances without presenting evidence of a valid prescription as
described in par. (c) may maintain his or her eligibility for bene-
fits under this chapter by enrolling in the substance abuse treat-
ment program and undergoing a job skills assessment. Such an
applicant remains eligible for benefits under this chapter, if other-
wise eligible, for each week the applicant fully complies with any
requirements of the substance abuse treatment program and job
skills assessment, as determined by the department in accordance
with the rules promulgated under sub. (2) (a) 2. and 4.

(e) All information relating to an individual’s declining to take
a test for the unlawful use of controlled substances, testing posi-
tive for the unlawful use of controlled substances, prescription
medications, medical records, and enrollment and participation
in the substance abuse treatment program under this chapter
shall, subject to and in accordance with any rules promulgated by
the department, be confidential and not subject to the right of in-
spection or copying under s. 19.35 (1).

(f) The department shall charge to the fund’s balancing ac-
count the cost of benefits paid to an individual that are otherwise
chargeable to the account of an employer that is subject to the
contribution requirements of ss. 108.17 and 108.18 if the individ-
ual receives benefits based on the application of par. (d).

(4) PREEMPLOYMENT DRUG TESTING. (a) An employing unit
may, in accordance with the rules promulgated by the department
under par. (b), voluntarily submit to the department the results of
a test for the unlawful use of controlled substances that was con-
ducted on an individual as a condition of an offer of employment
or notify the department that an individual declined to submit to
such a test, along with information necessary to identify the indi-
vidual. Upon receipt of any such results of a test conducted and
certified in a manner approved by the department or notification
that an individual declined to submit to such a test, the depart-
ment shall determine whether the individual is a claimant receiv-
ing benefits. If the individual is a claimant receiving benefits, the
department shall, in accordance with rules promulgated by the
department under par. (b), use that information for purposes of
determining eligibility for benefits under s. 108.04 (8) (b).

(b) The department shall promulgate rules necessary to im-
plement par. (a).

(c) Any employing unit that, in good faith, submits the results
of a positive test or notifies the department that an individual de-
clined to submit to a test under par. (a) is immune from civil lia-
bility for its acts or omissions with respect to the submission of
the positive test results or the notification that the individual de-
clined to submit to the test.

Cross-reference: See also ch. DWD 131, Wis. adm. code.

(5) APPLICATION OF THIS SECTION. (a) Notwithstanding
subs. (2) (b) 1., 3., and 5., (¢), and (d) and (3), subs. (2) (b) 1., 3.,
and 5., (¢), and (d) and (3) do not apply until the rules required
under sub. (2) (a) take effect. The department shall submit to the
legislative reference bureau for publication in the Wisconsin ad-
ministrative register a notice identifying the date on which subs.
(2) (b) 1., 3., and 5., (¢), and (d) and (3) will be implemented.

(b) Notwithstanding sub. (2) (b) 2. and 4., sub. (2) (b) 2. and
4. do not apply until the rules required under sub. (2) (am) take
effect. The department shall submit to the legislative reference
bureau for publication in the Wisconsin administrative register a
notice identifying the date on which sub. (2) (b) 2. and 4. will be
implemented.

(c) Notwithstanding sub. (4) (a) and s. 108.04 (8) (b), sub. (4)
(a) and s. 108.04 (8) (b) do not apply until the rules required un-
der sub. (4) (b) take effect. The department shall submit to the
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legislative reference bureau for publication in the Wisconsin ad-
ministrative register a notice identifying the date on which sub.
(4) (a) and s. 108.04 (8) (b) will be implemented.

(d) The secretary may waive compliance with any provision
under this section and s. 108.04 (8) (b) if the secretary determines
that waiver of the provision is necessary to permit continued cer-
tification of this chapter for grants to this state under Title III of
the federal Social Security Act or for maximum credit allowances
to employers under the federal Unemployment Tax Act.

History: 2015 a. 55;2017 a. 157.
Cross-reference: See also ch. DWD 131, Wis. adm. code.

108.135 Income tax withholding. (1) The department
shall advise each claimant filing a new claim for unemployment
insurance, at the time of filing the claim, that:

(a) Unemployment insurance is subject to federal and Wis-
consin income taxes.

(b) Requirements exist under federal law pertaining to esti-
mated tax payments.

(c) The claimant may elect to have federal income taxes and,
if permitted under sub. (3), Wisconsin income taxes withheld and
to change each election once during a benefit year.

(2) The department shall permit a claimant to elect to have
federal income tax deducted and withheld from the claimant’s
benefit payments. Except as provided in sub. (5), if a claimant
elects federal income tax withholding, the department shall
deduct and withhold federal income tax at the rate specified in 26
USC 3402 (p) (2).

(3) The department may permit a claimant to elect to have
state income tax deducted and withheld from the claimant’s bene-
fit payments. Except as provided in sub. (5), if the department
permits and a claimant elects state income tax withholding, the
department shall deduct and withhold state income tax at the rate
specified by the department.

(4) The department shall permit a claimant to change each
previously elected withholding status under sub. (2) or (3) one
time within a benefit year.

(5) If any benefit payment due for a week under s. 108.05 (1)
to (7), after making any deductions under s. 108.05 (10), is insuf-
ficient to equal the amounts required to be withheld under sub.
(2) or (3), the department shall deduct and withhold the entire re-
maining benefit payment for that week.

(6) Upon making a deduction under this section, the depart-
ment shall transfer the amount deducted from the fund to the fed-
eral internal revenue service or to the department of revenue.

(7) The department shall follow all procedures specified by
the U.S. department of labor and the federal internal revenue ser-
vice pertaining to the deducting and withholding of income tax.

History: 1995 a. 118; 1997 a. 39.

108.14 Administration. (1) This chapter shall be adminis-
tered by the department.

(2) The department may adopt and enforce all rules which it
finds necessary or suitable to carry out this chapter. The depart-
ment shall make a copy of such rules available to any person upon
request. The department may require from any employing unit
which employs one or more individuals to perform work in this
state any reports on employment, wages, hours and related mat-
ters which it deems necessary to carry out this chapter.

Cross-reference: See also ch. DWD 123, Wis. adm. code.

(2e) The department may provide a secure means of elec-
tronic interchange between itself and employing units, claimants,
and other persons that, upon request to and with prior approval by
the department, may be used for departmental transmission or re-
ceipt of any document specified by the department that is related
to the administration of this chapter in lieu of any other means of
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submission or receipt specified in this chapter. If a due date is es-
tablished by statute for the receipt of any document that is sub-
mitted electronically to the department under this subsection,
then that submission is timely only if the document is submitted
by midnight of the statutory due date.

(2m) In the discharge of their duties under this chapter an ap-
peal tribunal, commissioner or other authorized representative of
the department or commission may administer oaths to persons
appearing before them, take depositions, certify to official acts,
and by subpoenas, served in the manner in which circuit court
subpoenas are served, compel attendance of witnesses and the
production of books, papers, documents and records necessary or
convenient to be used by them in connection with any investiga-
tion, hearing or other proceeding under this chapter. A party’s at-
torney of record may issue a subpoena to compel the attendance
of a witness or the production of evidence. A subpoena issued by
an attorney must be in substantially the same form as provided in
s. 805.07 (4) and must be served in the manner provided in s.
805.07 (5). The attorney shall, at the time of issuance, send a
copy of the subpoena to the appeal tribunal or other representa-
tive of the department responsible for conducting the proceeding.
However, in any investigation, hearing or other proceeding in-
volving the administration of oaths or the use of subpoenas under
this subsection due notice shall be given to any interested party
involved, who shall be given an opportunity to appear and be
heard at any such proceeding and to examine witnesses and other-
wise participate therein. Witness fees and travel expenses in-
volved in proceedings under this chapter may be allowed by the
appeal tribunal or representative of the department at rates speci-
fied by department rules, and shall be paid from the administra-
tive account.

(3) The department may appoint, employ and pay as many
persons as it deems necessary to administer and to carry out the
purposes of this chapter, and may make all other expenditures of
any kind and take any other action consistent herewith which it
deems necessary or suitable to this end.

(83m) In any court action to enforce this chapter the depart-
ment, the commission, and the state may be represented by any li-
censed attorney who is an employee of the department or the
commission and is designated by either of them for this purpose
or at the request of either of them by the department of justice. If
the governor designates special counsel to defend, in behalf of the
state, the validity of this chapter or of any provision of Title IX of
the social security act, the expenses and compensation of the spe-
cial counsel and of any experts employed by the department in
connection with that proceeding may be charged to the adminis-
trative account. If the compensation is being determined on a
contingent fee basis, the contract is subject to s. 20.9305.

(4) The department may create as many employment districts
and district appeal boards and may establish and maintain as
many free public employment offices as it deems necessary to
carry out the provisions of this chapter. The department shall
have power to finance either partly or completely such public em-
ployment offices as it deems necessary under this chapter, from
the funds appropriated to the department for its expenses under
this chapter, whether or not the political subdivision in which
such office is located agrees to pay or does pay any part of the ex-
penses of such office.

(5) (a) The council on unemployment insurance shall advise
the department in carrying out the purposes of this chapter. The
council shall submit its recommendations with respect to amend-
ments of this chapter to each regular session of the legislature,
and shall report its views on any pending bill relating to this chap-
ter to the proper legislative committee.

(ag) The vote of 7 of the voting members of the council on un-
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employment insurance is required for the council to act on a mat-
ter before it.

(ar) The department shall present to the council on unemploy-
ment insurance every proposal initiated by the department for
changes in this chapter and shall seek the council’s concurrence
with the proposal. The department shall give careful considera-
tion to every proposal submitted by the council for legislative or
administrative action and shall review each legislative proposal
for possible incorporation into departmental recommendations.

(b) Under its authority in s. 15.04 (1) (c), the department may
appoint employment councils for industries and local districts.
Each such council shall be subject to the membership require-
ments of s. 15.227 (3).

(6) It shall be one of the purposes of this chapter to promote
the regularization of employment in enterprises, localities, indus-
tries and the state. The department, with the advice and aid of
any employment councils appointed under sub. (5) (b) and the
council on unemployment insurance, shall take all appropriate
steps within its means to reduce and prevent unemployment. The
department shall also conduct continuing research relating to the
current and anticipated condition of the fund to ensure the contin-
ued availability of benefits to unemployed individuals under this
chapter. To these ends the department may employ experts, and
may carry on and publish the results of any investigations and re-
search which it deems relevant, whether or not directly related to
the other purposes and specific provisions of this chapter. At
least once a year the department shall compile and publish a sum-
mary report stating the experience of employer accounts, without
naming any employer, and covering such other material as it
deems significant in connection with the operations and purposes
of this chapter.

(7) (a) The records made or maintained by the department or
commission in connection with the administration of this chapter
are confidential and shall be open to public inspection or disclo-
sure only to the extent that the department or commission permits
in the interest of the unemployment insurance program. No per-
son may permit inspection or disclosure of any record provided to
it by the department or commission unless the department or
commission authorizes the inspection or disclosure.

(b) The department may provide records made or maintained
by the department in connection with the administration of this
chapter to any government unit, corresponding unit in the govern-
ment of another state or any unit of the federal government. No
such unit may permit inspection or disclosure of any record pro-
vided to it by the department unless the department authorizes
the inspection or disclosure.

(bm) Upon request of the department of revenue, the depart-
ment may provide information, including social security num-
bers, concerning claimants to the department of revenue for the
purpose of administering state taxes, identifying fraudulent tax
returns, providing information for tax-related prosecutions, or lo-
cating persons or the assets of persons who have failed to file tax
returns, who have underreported their taxable income, or who are
delinquent debtors. The department of revenue shall adhere to
the limitation on inspection and disclosure of the information un-
der par. (b).

(c) The department may provide for the printing and distribu-
tion of such number of copies of any forms, records, decisions,
regulations, rules, pamphlets or reports, related to the operation
of this chapter, as it deems advisable for the effective operation
thereof.

Cross-reference: See also ch. DWD 149, Wis. adm. code.

(8) (a) The department may enter into administrative ar-
rangements with any agency similarly charged with the adminis-
tration of any other unemployment insurance law, for the purpose
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of assisting the department and such agencies in paying benefits
under the several laws to employees while outside their territorial
jurisdictions. Such arrangements may provide that the respective
agencies shall, for and on behalf of each other, act as agents in ef-
fecting registration for work, notices of unemployment, and any
other certifications or statements relating to an employee’s claim
for benefits, in making investigations, taking depositions, holding
hearings, or otherwise securing information relating to coverage
or contribution liability or benefit eligibility and payments; and
in such other matters as the department may consider suitable in
effecting the purpose of these administrative arrangements.

(b) An employee’s eligibility to receive benefits based on
wages earned in employment in this state may be established
through arrangements authorized in this subsection, and the em-
ployee shall then be paid the benefits due him or her under this
chapter.

(c) Any person who willfully makes a false statement or mis-
representation regarding a benefit claim, to the employment secu-
rity agency of another state acting under any administrative ar-
rangement authorized in this subsection, shall be punished in the
manner provided in s. 108.24.

(8m) (a) The department may enter into reciprocal arrange-
ments, with any agency administering another unemployment in-
surance law, whereby all the services performed by an individual
for a single employing unit, which services are customarily per-
formed in more than one state or jurisdiction, shall be deemed to
be employment covered by the law of a specified state or jurisdic-
tion in which a part of such services are performed, or in which
such individual has residence, or in which such employing unit
maintains a place of business; provided there is in effect, as to
such services, an election by such employing unit, approved by
the agency administering the specified law, pursuant to which all
the services performed by such individual for such employing
unit are deemed to be employment covered by such law.

(b) If the federal unemployment tax act is so amended as to
make subject thereto remuneration paid for any maritime employ-
ment excluded under s. 108.02 (15) (k) 17., such exclusion under
this chapter shall cease if the department enters into a reciprocal
arrangement with respect to such employment pursuant to this
paragraph, as of the effective date of such arrangement. The de-
partment may enter into reciprocal arrangements with the appro-
priate agencies of other states with respect to such maritime ser-
vices, whereby all such services by an individual for a single em-
ployer, wherever performed, shall be deemed performed wholly
within this state or within any such other state. Any such services
thus deemed performed in Wisconsin shall also be deemed “em-
ployment” covered by this chapter, and the election requirement
of s. 108.02 (15) (c) 2. shall not apply.

(8n) (a) The department shall enter into a reciprocal arrange-
ment approved by the U.S. secretary of labor under 26 USC 3304
(a) (9) (B), to provide more equitable benefit coverage for indi-
viduals whose recent work has been covered by the unemploy-
ment insurance laws of 2 or more jurisdictions.

(b) Arrangements under par. (a) may provide, as to any indi-
vidual whose employment has been covered by this chapter and
by the unemployment insurance law of one or more other partici-
pating jurisdictions, for transfer by the department to another
agency of relevant records or information, and the acceptance and
use of the records and information, in combination with similar
data from other jurisdictions, by the other agency, as a basis for
computing and paying benefits under the law administered by the
other agency. Reciprocally, arrangements under par. (a) may pro-
vide for similar acceptance, combination and use by the depart-
ment of data received from other jurisdictions to compute and
pay benefits under this chapter.

Updated 23-24 Wis. Stats. 40

(c) Arrangements under par. (a) shall provide for mutual ac-
ceptance by the participating agencies of data supplied under par.
(b), including reasonable estimates of relevant data not otherwise
available in the transferring agency.

(d) Arrangements under par. (a) shall specify an equitable ba-
sis for reimbursing the unemployment fund of each participating
jurisdiction for any benefits paid therefrom on the basis of cov-
ered employment in, and data supplied by the agency of, another
participating jurisdiction, out of the unemployment fund of the
other jurisdiction.

(e) The department shall charge this state’s share of any bene-
fits paid under this subsection to the account of each employer by
which the employee claiming benefits was employed in the appli-
cable base period, in proportion to the total amount of wages he
or she earned from each employer in the base period, except that
if's. 108.04 (1) (D), (5), (59), (7) (@), (), (cg), (e), (L), (), (s), or
(t), (7Tm) or (8) (a) to (c), 108.07 (3), (3r), or (5) (am) 2., or
108.133 (3) (f) would have applied to employment by such an
employer who is subject to the contribution requirements of ss.
108.17 and 108.18, the department shall charge the share of ben-
efits based on employment with that employer to the fund’s bal-
ancing account, or, if s. 108.04 (1) (f), (5), or (5g) or 108.07 (3)
would have applied to an employer that is not subject to the con-
tribution requirements of ss. 108.17 and 108.18, the department
shall charge the share of benefits based on that employment in ac-
cordance with s. 108.07 (5) (am) 1. and 2. The department shall
also charge the fund’s balancing account with any other state’s
share of such benefits pending reimbursement by that state.

(f) To facilitate the application of arrangements under par. (a)
to this chapter, the department may, from data received by it un-
der such arrangements, make reasonable estimates of quarterly
wages and may compute and pay benefits accordingly.

(8s) Notwithstanding s. 108.16 (10), the department may en-
ter into or cooperate in arrangements or reciprocal agreements
with authorized agencies of other states or the U.S. secretary of
labor, or both, whereby:

(a) Overpayments of unemployment insurance benefits as de-
termined under this chapter may be recouped from unemploy-
ment insurance benefits otherwise payable under the unemploy-
ment insurance law of another state, and overpayments of unem-
ployment insurance benefits as determined under the unemploy-
ment insurance law of that other state may be recouped from un-
employment insurance benefits otherwise payable under this
chapter; and

(b) Overpayments of unemployment insurance benefits as de-
termined under applicable federal law, with respect to benefits or
allowances for unemployment provided under a federal program
administered by this state under an agreement with the U.S. sec-
retary of labor, may be recouped from unemployment insurance
benefits otherwise payable under that program, or under the un-
employment insurance law of this state or of another state or any
such federal unemployment benefit or allowance program admin-
istered by the other state under an agreement with the U.S. secre-
tary of labor if the other state has in effect a reciprocal agreement
with the U.S. secretary of labor as authorized by 42 USC 503 (g)
(2), if the United States agrees, as provided in the reciprocal
agreement with this state entered into under 42 USC 503 (g) (2),
that overpayments of unemployment insurance benefits as deter-
mined under this chapter, and overpayments as determined under
the unemployment insurance law of another state which has in ef-
fect a reciprocal agreement with the U.S. secretary of labor as au-
thorized by 42 USC 503 (g) (2), may be recouped from benefits
or allowances for unemployment otherwise payable under a fed-
eral program administered by this state or the other state under an
agreement with the U.S. secretary of labor.
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(8t) If the agency administering another unemployment in-
surance law has overpaid benefits to an individual located in Wis-
consin, and certifies to the department the facts involved and that
the individual is liable, under such law, to repay such benefits,
and requests the department to recover such overpayment, and
agrees to reimburse the department for any court costs incurred
by it in such recovery efforts, the department may in its own
name, but acting as agent for such other agency, collect such over-
payment by civil action, and shall pay the net amount recovered to
such other agency.

(9) The department may make its records relating to the ad-
ministration of this chapter available to the Railroad Retirement
Board, and may furnish the Railroad Retirement Board, at the ex-
pense of said board, such copies thereof as said board deems nec-
essary for its purposes. The department may afford reasonable
cooperation with every agency of the United States charged with
the administration of any unemployment insurance law. The de-
partment may make arrangements or agreements with the Rail-
road Retirement Board, or any other agency of the United States
charged with the administration of an unemployment insurance
law, with respect to the establishment, maintenance and use of
free employment service facilities, the taking and certifying of
claims, the making of investigations, and the supplying of other
information or services related to unemployment insurance, but
the department may not make or renew any such arrangement or
agreement unless it finds that its resulting administrative costs are
approximately covered or offset by the facilities, services and
payments to be made available thereunder by such federal agency.
Any moneys received by the department under this subsection
shall be paid into the federal administrative financing account un-
ders. 108.161.

(9m) The department may afford reasonable cooperation
with any government agency charged with war-effort or post-war
planning responsibilities or with the administration of any system
of unemployment allowances or unemployment assistance or of
any other program designed to prevent or relieve unemployment.
All moneys payable to or received by this state for any program of
allowances pursuant to an agreement with any government or
nonprofit agency, whereby moneys are made available to the state
solely for that purpose, shall be paid to the state and shall
promptly be deposited by the department to the credit of a sepa-
rate account therefor, with such custodians as the state may from
time to time select, who shall hold, release and transfer the cash
in any such account in a manner approved by the department of
administration. Payments from any such account shall be made
upon vouchers or drafts authorized by the department, in such
manner as the department of administration may from time to
time approve or prescribe. The treasurer of the unemployment
reserve fund shall serve as treasurer of any account under this
subsection. The bond of the treasurer, as required under ss. 19.01
(2) and 108.16 (4), shall likewise be conditioned upon the faithful
performance of the duties under this subsection by the treasurer
and the treasurer’s subordinates, in such additional amount as
may be fixed by the department. The treasurer shall report annu-
ally to the department of administration regarding receipts and
disbursements under this subsection.

(10) The department shall comply with requirements of the
U.S. secretary of labor to determine the degree of accuracy and
timeliness in the administration of this chapter with respect to
benefit payments, benefit determinations and revenue
collections.

(11) The department may require any employing unit which
employs one or more individuals to perform work in this state to
make such arrangements as will reasonably assure the depart-
ment that the employing unit will keep such records, make such
reports, and pay such contributions as are required under this
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chapter. Any employing unit which the department has notified,
through notice served on it or sent by registered mail to its last-
known address or served by publishing a notice under s.
180.1510 (4) (b), that it is required to make such arrangements
and which fails to do so within 20 days after such notification
may, through proceedings instituted by the department in the cir-
cuit court for Dane County, be restrained from doing business in
this state until it has made such arrangements.

(12) (a) Consistently with the provisions of pars. (8) and (9)
of section 303 (a) of Title III of the federal social security act, all
moneys received in the federal administrative financing account
from any federal agency under said Title III shall be expended
solely for the purposes and in the amounts found necessary by
said agency for the proper and efficient administration of this
chapter.

(b) Consistently with said provisions of said Title III, any such
moneys, received prior to July 1, 1941, and remaining unencum-
bered on said date or received on or after said date, which, be-
cause of any action or contingency, have been lost or have been
expended for purposes other than, or in amounts in excess of,
those found necessary by said agency for the proper administra-
tion of this chapter, shall be replaced within a reasonable time.
This paragraph is the declared policy of this state, as enunciated
by the 1941 legislature, and shall be implemented as further pro-
vided in this subsection.

(c) If it is believed that any amount of money thus received
has been thus lost or improperly expended, the department on its
own motion or on notice from said agency shall promptly investi-
gate and determine the matter and shall, depending on the nature
of its determination, take such steps as it may deem necessary to
protect the interests of the state.

(d) Ifitis finally determined that moneys thus received have
been thus lost or improperly expended, then the department shall
either make the necessary replacement from those moneys in the
administrative account specified in s. 108.20 (2m) or shall sub-
mit, at the next budget hearings conducted by the governor and at
the budget hearings conducted by the next legislature convened in
regular session, a request that the necessary replacement be made
by an appropriation from the general fund.

(e) This subsection shall not be construed to relieve this state
of any obligation existing prior to its enactment with respect to
moneys received prior to July 1, 1941, pursuant to said Title II1.

(13) The department may, with the advice of the council on
unemployment insurance, by general rule modify or suspend any
provision of this chapter if and to the extent necessary to permit
continued certification of this chapter for grants to this state un-
der Title III of the federal social security act and for maximum
credit allowances to employers under the federal unemployment
tax act.

(14) The department shall fully cooperate with the agencies
of other states, and shall make every proper effort within its
means, to oppose and prevent any further action which would in
its judgment tend to effect complete or substantial federalization
of state unemployment insurance funds or state employment se-
curity programs.

(15) The department may make, and may cooperate with
other appropriate agencies in making, studies as to the practical-
ity and probable cost of possible new state-administered social
security programs, and the relative desirability of state, rather
than national, action in any such field.

(16) The department shall have duplicated or printed, and
shall distribute without charge, such employment security re-
ports, studies and other materials, including the text of this chap-
ter and instructional or explanatory pamphlets for employers or
workers, as it deems necessary for public information or for the
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proper administration of this chapter; but the department may
collect a reasonable charge, which shall be credited to the admin-
istrative account, for any such item the cost of which is not fully
covered by federal administrative grants.

(17) To help provide suitable quarters for the administration
of this chapter at the lowest practicable long-run cost, the depart-
ment may, with the governor’s approval and subject to all relevant
statutory requirements, use part of the moneys available for such
administration under s. 20.445 (1) (n) to buy suitable real prop-
erty, or to help construct suitable quarters on any state-owned
land, or for the long-term rental or rental-purchase of suitable
land and quarters. In each such case full and proper use shall be
made of any federal grants available for the administration of this
chapter.

(18) No later than the end of the month following each quar-
ter in which the department expends moneys derived from assess-
ments levied under s. 108.19 (1e), the department shall submit a
report to the council on unemployment insurance describing the
use of the moneys expended and the status at the end of the quar-
ter of any project for which moneys were expended.

(19) No later than March 15 annually, the department shall
prepare and furnish to the council on unemployment insurance a
report summarizing the department’s activities related to detec-
tion and prosecution of unemployment insurance fraud in the pre-
ceding year. The department shall include in the report informa-
tion about audits conducted by the department under sub. (20),
including the number and results of audits performed, in the pre-
vious year.

(20) The department shall conduct random audits on
claimants for benefits under this chapter to assess compliance
with the work search requirements under s. 108.04 (2) (a) 3.

(21) The department shall maintain a portal on the Internet
that allows employers to log in and file with the department com-
plaints related to the administration of this chapter.

(22) The commission shall maintain a searchable, electronic
database of significant decisions made by the commission on
matters under this chapter for the use of attorneys employed by
the department and the commission and other individuals em-
ployed by the department and the commission whose duties ne-
cessitate use of the database.

(23) (a) The department shall create and periodically update
a handbook for the purpose of informing employers that are or
may be subject to this chapter about the provisions and require-
ments of this chapter.

(b) The department shall include all of the following in the
handbook:

1. Information about the function and purpose of unemploy-
ment insurance under this chapter.

2. A description of the rights and responsibilities of employ-
ers under this chapter, including the rights and responsibilities as-
sociated with hearings to determine whether claimants are eligi-
ble for benefits under this chapter.

3. A description of the circumstances under which workers
are generally eligible and ineligible for benefits under this
chapter.

4. Disclaimers explaining that the contents of the handbook
may not be relied upon as legally enforceable and that adherence
to the content does not guarantee a particular result for a decision
under this chapter.

5. A line to allow an individual employed by an employer to
sign to acknowledge that the individual is aware of the contents of
the handbook.

(c) The department shall make the handbook available on the
Internet.
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(d) The department shall distribute printed copies of the
handbook to persons who request a copy and may charge a fee as
provided in s. 20.908 for the costs of printing and distribution.

(24) The department shall provide information to employers
concerning the financing of the unemployment insurance system,
including the computation of reserve percentages and their effect
upon the contribution and solvency rates of employers, and shall
post this information on the Internet. If the department provided
a statement of account to any employer, the department shall in-
clude the same information on the statement. In addition, the de-
partment shall provide the same information in writing to each
employer who becomes newly subject to a requirement to pay
contributions or reimbursements under this chapter.

(25) (a) In this section, “appeal tribunal” includes appeal tri-
bunals under s. 108.09 (3) (a) 1., 2., and 3.

(b) The department shall conduct an initial training for all in-
dividuals who serve as appeal tribunals to prepare them to be able
to perform the duties of appeal tribunals established under this
chapter.

(c) The department shall require each individual who serves
as an appeal tribunal to satisfy continuing education require-
ments, as prescribed by the department.

(26) The department shall prescribe by rule a standard affi-
davit form that may be used by parties to appeals under ss.
108.09, 108.095, and 108.10 and shall make the form available to
employers and claimants. The form shall be sufficient to qualify
as admissible evidence in a hearing under this chapter if the au-
thentication is sufficient and the information set forth by the affi-
ant is admissible, but its use by a party does not eliminate the
right of an opposing party to cross examine the affiant concern-
ing the facts asserted in the affidavit.

(27) (a) 1. The department of workforce development shall,
in cooperation with the department of administration as required
under subch. VII of ch. 16, undertake a project to update its infor-
mation technology systems used for processing and paying claims
for benefits. The department shall seek and exhaust any federal
funding available to use for the project, including any funding
made available by federal COVID-19 relief legislation.

2. The project under this paragraph shall be undertaken no
later than June 30, 2021, except that if the departments are unable
to undertake the project by that date, the department may request
from the joint committee on finance an extension not to exceed
90 days in a written submission that includes a report on the
progress on the project and the reason an extension is needed. If
the cochairpersons of the joint committee on finance do not no-
tify the department within 14 working days after the date of the
request for an extension under this subdivision that the committee
has scheduled a meeting for the purpose of reviewing the exten-
sion request, the extension is considered granted. If, within 14
working days after the date of the request for an extension under
this subdivision, the cochairpersons of the committee notify the
department that the committee has scheduled a meeting for the
purpose of reviewing the extension request, the department may
consider the extension granted only upon approval by the
committee.

(b) A request for proposals for the project under par. (a) shall
be issued no later than March 29, 2021. The department of work-
force development and the department of administration shall re-
port to the joint committee on finance and the joint committee on
information policy and technology on the results of the request
for proposals.

(c) The department may submit to the joint committee on fi-
nance one or more requests to make supplementations or trans-
fers under s. 13.101 (3) or (4) for the purpose of obtaining fund-
ing for the project under par. (a). If the joint committee on fi-
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nance approves a request in whole or in part, the committee may
transfer moneys without making any of the findings required un-
ders. 13.101 (3) or (4).

(d) The department may finance the project under par. (a) un-
der a master lease entered into as provided in s. 16.76 (4).

(e) 1. The department of workforce development and the de-
partment of administration shall report to the joint committee on
finance and the joint committee on information policy and tech-
nology on the project under par. (a) as provided in subd. 2. Each
report prepared under this paragraph shall include all of the
following:

a. An overview of the project.

b. The status of the project, including targeted implementa-
tion dates.

c. An analysis of the cost of the project, how the project is be-
ing funded, and all resources being used to implement the project.

2. The department shall submit an initial report under subd.
1. no later than April 28, 2021. The department shall make addi-
tional reports each quarter, which shall be submitted no later than
the end of the month following each such quarter, for each suc-
ceeding quarter ending after the date of the initial report.

3. Subdivision 1. does not apply beginning on the date that
the project is considered complete, as determined by the joint
committee on finance.

History: 1971 c¢.53; 1973 ¢. 90s.559; 1973 ¢. 247; 1975 ¢. 343; 1977 ¢. 29, 133;
1977 ¢. 196 s. 1315 1977 ¢. 272 5. 98; 1979 c. 34 5. 2102 (25) (a); 1979 c. 110 5. 60
(11); 1979 c. 221; 1981 c. 36 ss. 18, 45; 1983 a. 8 s. 54; 1983 a. 189 s. 329 (28);
1983 a. 388; 1985 a. 17; 1985 a. 29 ss. 1664 to 1668, 3202 (29); 1985 a. 332; 1987
a.38,255; 1989 a. 77, 139, 303, 359; 1991 a. 89; 1993 a. 373, 490, 492; 1995 a. 27,
118, 225; 1997 a. 39; 1999 a. 83; 2001 a. 35, 105; 2003 a. 197; 2009 a. 11; 2011 a.
234;2013 a. 20, 36, 105, 173; 2015 a. 55, 334; 2019 a. 185; 2021 a. 4, 231.

Cross-reference: See also ch. DWD 100 to ch. DWD 150, Wis. adm. code.

Provisions for aggregation of multi-jurisdictional employment and wages do not
affect eligibility except when the state’s disqualification of a claimant is based on a
change in jurisdiction. Wisconsin Vocational, Technical & Adult Educational Ser-
vices District Consortium v. LIRC, 125 Wis. 2d 285, 371 N.W.2d 811 (Ct. App.
1985).

108.141 Extended benefits. (1) DEFINITIONS. As used in
this section, unless the context clearly requires otherwise:

(a) “Eligibility period” of an individual means the period con-
sisting of each week in the individual’s benefit year which begins
in an extended benefit period and, if the individual’s benefit year
ends within that extended benefit period, each week thereafter
which begins in such a period. For weeks of unemployment be-
ginning on or after February 17, 2009, and ending before June 1,
2010, or the last week for which federal sharing is authorized by
section 2005 (a) of P.L. 111-5 and any amendments thereto,
whichever is later, “eligibility period” also means the period con-
sisting of each week during which an individual is eligible for
emergency unemployment compensation under P.L. 110-252 and
P.L. 110-449, or any amendments thereto, and if that week begins
in an extended benefit period or if an individual’s eligibility for
benefits under P.L. 110-252 and P.L.. 110-449, or any amendment
thereto, ends within an extended benefit period, each week there-
after which begins in that extended benefit period.

(b) “Exhaustee” means an individual who, with respect to any
week of unemployment in the individual’s eligibility period:

1. Has received, prior to that week, all of the regular benefits
that were available to the individual under this chapter or any
other state law, including dependents’ allowances and benefits
payable to federal civilian employees and former military person-
nel under 5 USC ch. 85, in the individual’s current benefit year
that includes that week or is precluded from receiving regular
benefits by reason of the law of another state which meets the re-
quirement of section 3304 (a) (7) of the internal revenue code or
is precluded from receiving regular benefits by reason of a sea-
sonal limitation in the law of another state. An individual is con-
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sidered to have received all of the regular benefits that were avail-
able to the individual although as a result of a pending appeal un-
ders. 108.09 or 108.10 the individual may subsequently be deter-
mined to be entitled to added regular benefits; or

2. His or her benefit year having expired in the extended ben-
efit period and prior to such week, lacks base period wages on the
basis of which he or she could establish a benefit year under s.
108.06; or

2m. For weeks of unemployment beginning after February
17, 2009, and ending before June 1, 2010, or with the last week
for which federal sharing is authorized by section 2005 (a) of P.L.
111-5 and any amendments thereto, whichever is later, has ex-
hausted federal emergency unemployment compensation under
PL. 110-252 and P.L. 110-449, and any amendments thereto,
within an extended benefit period that began in a week during or
before which the individual has exhausted that emergency unem-
ployment compensation; and

3. Has no right to unemployment benefits or allowances, as
the case may be, under the railroad unemployment insurance act
or such other federal laws as are specified in regulations issued by
the U.S. secretary of labor, and has not received and is not seek-
ing unemployment benefits under the unemployment insurance
law of Canada, but if the individual is seeking such benefits and
the appropriate agency finally determines that he or she is not en-
titled to benefits under such law he or she is an exhaustee.

(c) “Extended benefit period” means a period which:

1. Begins with the 3rd week after whichever of the following
weeks occurs first:

a. A week for which there is a national “on” indicator; or

b. A week for which there is a Wisconsin “on” indicator, pro-
vided that no extended benefit period may begin by reason of a
Wisconsin “on” indicator before the 14th week following the end
of a prior extended benefit period which was in effect with re-
spect to Wisconsin; and

2. Ends with either of the following weeks, whichever occurs
later:

a. The 3rd week after the first week for which there is both a
national “off” indicator and a Wisconsin “off” indicator; or

b. The 13th consecutive week of such period.

(d) “Extended benefits” means benefits, including benefits
payable to federal civilian employees and former military person-
nel under 5 USC ch. 85, payable to an individual under this sec-
tion for weeks of unemployment in that individual’s eligibility
period.

(dm) “High unemployment period” means a period during
which an extended benefit period would be in effect if par. (f) 3.
a. were applied by substituting an average rate of total unemploy-
ment that equals or exceeds 8 percent.

(e) There is a Wisconsin “off” indicator for a week if, for the
period consisting of that week and the immediately preceding 12
weeks, there is not a Wisconsin “on” indicator.

(f) There is a Wisconsin “on” indicator for a week if:

1. The rate of insured unemployment for the period consist-
ing of that week and the immediately preceding 12 weeks equaled
or exceeded 120 percent of the average of such rates for the corre-
sponding 13-week period ending in each of the preceding 2 calen-
dar years, and equaled or exceeded 5 percent; or

2. The rate of insured unemployment for the period consist-
ing of that week and the immediately preceding 12 weeks equaled
or exceeded 6 percent, regardless of the rate of insured unemploy-
ment in the 2 preceding calendar years; or

3. With respect to weeks of unemployment beginning on or
after February 17, 2009, and ending with the week ending 3
weeks prior to the last week in which federal sharing is autho-
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108.141 UNEMPLOYMENT INSURANCE
rized by section 2005 (a) of PL. 111-5 and any amendments
thereto:

a. The average rate of total unemployment, seasonally ad-
justed, as determined by the U.S. secretary of labor, for the period
consisting of the most recent 3 months for which data for all
states are published before the close of that week equals or ex-
ceeds 6.5 percent; and

b. The average rate of total unemployment in this state, sea-
sonally adjusted, as determined by the U.S. secretary of labor for
the period consisting of the most recent 3 months for which data
for all states are published before the close of that week equals or
exceeds 110 percent of the average for either or both of the corre-
sponding 3-month periods ending in the 2 preceding calendar
years; or

4. With respect to weeks of unemployment beginning on or
after the date of enactment of P.L. 111-312 and ending on or be-
fore the earlier of the latest date permitted under federal law or
the end of the 4th week prior to the last week in which federal
sharing is provided as authorized by section 2005 (a) of P.L. 111-
5 and any amendments to such federal laws:

a. The rate of insured unemployment for the period consist-
ing of that week and the immediately preceding 12 weeks equaled
or exceeded 120 percent of the average of such rates for the corre-
sponding 13-week periods ending in each of the preceding 3 cal-
endar years, and equaled or exceeded 5 percent; or

b. The average rate of total unemployment, seasonally ad-
justed, as determined by the U.S. secretary of labor, for the period
consisting of the most recent 3 months for which data for all
states are published before the close of that week equals or ex-
ceeds 6.5 percent and equals or exceeds 110 percent of the aver-
age for any of the corresponding 3-month periods ending in the
preceding 3 calendar years.

(g) “Regular benefits” means benefits payable to an individ-
ual under this chapter or under any other state law, including ben-
efits payable to federal civilian employees and to former military
personnel pursuant to 5 USC ch. 85, other than extended benefits
and additional benefits as defined in P.L. 91-373.

(h) “State law” means the unemployment insurance law of
any state that has been approved by the U.S. secretary of labor un-
der 26 USC 3304.

(i) “Wisconsin rate of insured unemployment” means the per-
centage determined by the department on the basis of its reports
to the U.S. secretary of labor and according to the method or
methods prescribed by applicable federal law or regulation.

(1m) SUSPENSION OF EXTENDED BENEFITS. Notwithstanding
sub. (1), no extended benefits may be paid for any week of unem-
ployment ending after January 27, 2009, unless benefits are
payable for that week under P.L. 91-373, as amended, in this
state. The governor may, by executive order, suspend the applica-
tion of this subsection in order to allow for the payment of ex-
tended benefits as provided in this section during a period speci-
fied in the order. Any such suspension shall be effective at the be-
ginning of the week specified by the governor in the order and
may be rescinded by similar order, which shall be effective at the
beginning of the week specified by the governor in that order.

(2) EFFECT OF OTHER PROVISIONS OF THIS CHAPTER. Except
when the result would be inconsistent with the other provisions of
this section, the provisions of this chapter which apply to claims
for, or the payment of, regular benefits shall apply to claims for,
and the payment of, extended benefits.

(3) ELIGIBILITY REQUIREMENTS FOR EXTENDED BENEFITS.
An individual shall be eligible to receive extended benefits with
respect to any week of unemployment in his or her eligibility pe-
riod only if:
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(a) The individual had base period wages equaling at least 40
times the individual’s most recent weekly benefit rate;

(b) The individual is an “exhaustee”; and

(c) The individual is not disqualified and has satisfied those
other requirements of this chapter for the payment of regular ben-
efits that apply to individuals claiming extended benefits.

(3g) ADDITIONAL REQUIREMENTS FOR EXTENDED BENEFITS.
(a) 1. If a claimant fails to provide sufficient evidence that his or
her prospects for obtaining work in his or her customary occupa-
tion within a period of time not exceeding 4 weeks, beginning
with the first week of eligibility for extended benefits, are good,
this paragraph, rather than s. 108.04 (8), applies.

2. A claimant who, during or after the first week following
the week that the department notifies the claimant in writing of
the requirements to apply for and accept suitable work, fails ei-
ther to apply for suitable work when notified by a public employ-
ment office or to accept suitable work when offered is ineligible
to receive extended benefits for the week in which the failure oc-
curs and for each week thereafter until the claimant has again
been employed during at least 4 subsequent weeks in employment
or other work covered by the unemployment insurance law of any
state or the federal government and earned wages for such work
equal to at least 4 times his or her extended weekly benefit rate.

3. Work is suitable within the meaning of subd. 2. if:

a. Itis any work within the claimant’s capabilities;

b. The gross average weekly remuneration for the work ex-
ceeds the claimant’s weekly benefit rate plus any supplemental
unemployment benefits, as defined in 26 USC 501 (c) (17) (D),
then payable to the claimant;

c. Wages for the work equal or exceed the higher of either the
minimum wage provided by 29 USC 206, without regard to any
exemption, or any state or local minimum wage; and

d. The offer of work to the claimant was in writing or the po-
sition was listed with a public employment office.

(b) The department’s public employment offices shall refer
extended benefit claimants to suitable work meeting the condi-
tions prescribed in par. (a).

(c) A claimant shall make a systematic and sustained effort to
obtain work and provide tangible evidence thereof to the depart-
ment for each week for which the claimant files a claim for ex-
tended benefits. If a claimant fails to make the required effort to
obtain work or to provide tangible evidence thereof, on a weekly
basis, he or she is ineligible to receive extended benefits for the
week in which the failure occurs and for each week thereafter un-
til he or she has again been employed during at least 4 subsequent
weeks in employment or other work covered by the unemploy-
ment insurance law of any state or the federal government and has
earned wages for such work equal to at least 4 times his or her
weekly extended benefit rate.

(d) Notwithstanding s. 108.04 (6) and (7), a claimant who was
disqualified from receipt of benefits because of voluntarily termi-
nating employment or incurring a disciplinary suspension for
good cause is ineligible to receive extended benefits for the week
in which the termination occurs or the suspension begins and for
each week thereafter until he or she has again been employed dur-
ing at least 4 subsequent weeks in employment or other work cov-
ered by the unemployment insurance law of any state or the fed-
eral government and earned wages for such work equal to at least
4 times his or her weekly extended benefit rate.

(e) Extended benefits shall not be denied under par. (a) 2. to a
claimant for any week if the failure would not result in a denial of
benefits under the law of the state governing eligibility for such
benefits to the extent that the law is not inconsistent with this
subsection.
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(3r) LIMITATION ON INTERSTATE EXTENDED BENEFITS. (a)
Extended benefits shall not be paid to any individual for a given
week if the claim for such benefits is filed outside this state, un-
der interstate claiming arrangements under s. 108.14 (8), unless
an extended benefit period is in effect during that week in the
state where the claim is filed.

(b) Paragraph (a) does not apply with respect to the first 2
weeks for which extended benefits would be payable except for
that paragraph.

(4) WEEKLY EXTENDED BENEFIT RATE. The weekly extended
benefit rate payable to an individual for a week of total unemploy-
ment is the same as the rate payable to the individual for regular
benefits during his or her most recent benefit year as determined
under s. 108.05 (1).

(5) TOTAL EXTENDED BENEFIT AMOUNT. (a) Except as pro-
vided in pars. (b) and (c), the total extended benefit amount
payable to an eligible individual in his or her benefit year is the
least of the following amounts:

1. Fifty percent of the total amount of regular benefits that
were payable to the individual in the individual’s most recent ben-
efit year rounded down to the nearest dollar, including benefits
canceled under s. 108.04 (5); or

2. Thirteen times the individual’s weekly benefit amount.

(b) The total extended benefit amount payable to an individ-
ual in his or her benefit year shall be reduced by the total amount
of additional benefits paid or treated as paid under s. 108.142 for
weeks of unemployment in the individual’s benefit year that be-
gan prior to the beginning of the extended benefit period that is in
effect in the week in which the individual first claims extended
benefits.

(c) Except as provided in par. (b), effective with respect to
weeks beginning in a high unemployment period, the total ex-
tended benefit amount payable to an individual in his or her bene-
fit year is the least of the following amounts:

1. Eighty percent of the total amount of regular benefits that
were payable to the individual in the individual’s most recent ben-
efit year rounded down to the nearest dollar, including benefits
canceled under s. 108.04 (5); or

2. Twenty times the individual’s weekly benefit amount.

(6) PUBLISH INDICATORS. (a) Whenever an extended benefit
period is to become effective as a result of a Wisconsin “on” indi-
cator, or an extended benefit period is to be terminated as a result
of a Wisconsin “off” indicator, the secretary of workforce devel-
opment shall publish it as a class 1 notice under ch. 985.

(b) Computations required by sub. (1) (i) shall be made in ac-
cordance with regulations prescribed by the U.S. secretary of
labor.

(7) CHARGES OF BENEFITS. (a) The department shall charge
the state’s share of each week of extended benefits to each em-
ployer’s account in proportion to the employer’s share of the total
wages of the employee receiving the benefits in the employee’s
base period, except that if the employer is subject to the contribu-
tion requirements of ss. 108.17 and 108.18 the department shall
charge the share of extended benefits to which s. 108.04 (1) (f),
(%), 58). (7) (a), (¢), (cg), (e), (L), (q), (), or (1), (Tm) or (8) (a) to
(c), 108.07 (3), (3r), or (5) (am) 2., or 108.133 (3) (f) applies to
the fund’s balancing account.

(b) The department shall charge the full amount of extended
benefits based on employment for a government unit to the ac-
count of the government unit, except that if' s. 108.04 (5), (5g), or
(7) applies and the government unit has elected contribution fi-
nancing the department shall charge one-half of the government
unit’s share of the benefits to the fund’s balancing account.

(c) The department shall charge the full amount of extended

UNEMPLOYMENT INSURANCE 108.142
benefits based upon employment for an Indian tribe to the ac-
count of the Indian tribe.

History: 1971 c. 53; 1973 ¢. 247; 1975 c. 1, 343; 1977 c. 29, 133, 418; 1979 c.
52; 1981 c. 36 ss. 19 to 32, 45; 1981 c. 315, 390; 1983 a. 8 ss. 28 to 33, 53, 55 (3),
(14) and (15) and 56; 1983 a. 27 ss. 1400g and 1807m; 1983 a. 189 ss. 162, 329
(28); 1985 a. 17; 1987 a. 38; 1991 a. 39, 89, 189, 269; 1993 a. 184, 373, 492; 1995
a. 27 ss. 3780, 9130 (4); 1995 a. 118, 225; 1997 a. 3, 35, 39; 2001 a. 35; 2009 a. 1,
11;2011 a. 42; 2013 a. 20, 36, 173; 2015 a. 55, 334; 2019 a. 185; 2021 a. 231.

108.142 Wisconsin supplemental benefits. (1) DEFI-
NITIONS. As used in this section, unless the context clearly re-
quires otherwise:

(a) “Wisconsin supplemental benefit period” means a period
which:

1. Begins with the 3rd week after which there is a Wisconsin
“on” indicator under this section, except that no Wisconsin sup-
plemental benefit period may begin with any week during which
there is an extended benefit period under s. 108.141 in effect, and
that no Wisconsin supplemental benefit period may begin before
the 14th week following the end of a prior Wisconsin supplemen-
tal benefit period; and

2. Ends with the week before any extended benefit period be-
gins under s. 108.141, or with either of the following weeks,
whichever occurs later:

a. The 3rd week after the first week for which there is a Wis-
consin “off” indicator under this section; or

b. The 13th consecutive week of any period during which ex-
tended benefits under s. 108.141 or Wisconsin supplemental ben-
efits in any combination have been payable.

(b) There is a Wisconsin “on” indicator under this section for
a week if the department determines that, for the period consist-
ing of that week and the immediately preceding 12 weeks, the
Wisconsin rate of insured unemployment (not seasonally
adjusted):

1. Equaled or exceeded 120 percent of the average of such
rates for the corresponding 13-week period ending in each of the
preceding 2 calendar years, and equaled or exceeded one percent-
age point below the percentage specified in s. 108.141 (1) (f) 1; or

2. Equaled or exceeded one percentage point below the per-
centage specified in s. 108.141 (1) (f) 2.

(¢) There is a Wisconsin “off” indicator under this section for
a week if the department determines that, for the period consist-
ing of that week and the immediately preceding 12 weeks, the
Wisconsin rate of insured unemployment (not seasonally
adjusted):

1. Was less than one percentage point below the percentage
specified in s. 108.141 (1) (f) 1. and less than 120 percent of the
average of such rates for the corresponding 13-week period end-
ing in each of the preceding 2 calendar years; and

2. Was less than one percentage point below the percentage
specified in s. 108.141 (1) (f) 2.

(d) “Wisconsin rate of insured unemployment” means the
percentage of unemployment determined by the department on
the basis of its reports to the U.S. secretary of labor and according
to the method or methods prescribed by applicable federal law or
regulation.

(e) “Regular benefits” means benefits payable to an individ-
ual under this chapter or under any other state law, including ben-
efits payable to federal civilian employees and to former military
personnel pursuant to 5 USC ch. 85, other than extended benefits
under s. 108.141 and federal supplemental compensation.

(f) “Wisconsin supplemental benefits” means benefits
payable to an individual under this section for weeks of unem-
ployment in his or her eligibility period.

(g) “Eligibility period” of an individual means the period
consisting of the weeks in his or her benefit year which begin in a
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108.142 UNEMPLOYMENT INSURANCE
Wisconsin supplemental benefit period and, if the individual’s
benefit year ends within that Wisconsin supplemental benefit pe-
riod, any weeks thereafter which begin in that period.

(h) “Exhaustee” means an individual who, with respect to any
week of unemployment in his or her eligibility period:

1. Has received, prior to that week, all of the regular benefits
that were available to the individual under this chapter or any
other state law, including dependents’ allowances and benefits
payable to federal civilian employees and former military person-
nel under 5 USC ch. 85, in the individual’s current benefit year
that includes that week or is precluded from receiving regular
benefits by reason of the law of another state which meets the re-
quirement of section 3304 (a) (7) of the internal revenue code or
is precluded from receiving regular benefits by reason of a sea-
sonal limitation in the law of another state. An individual is con-
sidered to have received all of the regular benefits that were avail-
able to the individual although as a result of a pending appeal un-
ders. 108.09 or 108.10 the individual may subsequently be deter-
mined to be entitled to added regular benefits; or

2. His or her benefit year having expired in the Wisconsin
supplemental benefit period and prior to that week, lacks base pe-
riod wages on the basis of which he or she could establish a ben-
efit year under s. 108.06; and

3. Has no right to unemployment benefits or allowances un-
der the railroad unemployment insurance act or such other federal
laws as are specified in regulations issued by the U.S. secretary of
labor, and has not received and is not seeking unemployment ben-
efits under the unemployment insurance law of Canada, but if the
individual is seeking such benefits and the appropriate agency fi-
nally determines that he or she is not entitled to benefits under
that law, the individual is an “exhaustee”.

(i) “State law” means the unemployment insurance law of any
state, approved by the U.S. secretary of labor under section 3304
of the internal revenue code.

(1m) SUSPENSION OF WISCONSIN SUPPLEMENTAL BENEFITS.
Notwithstanding sub. (1), no Wisconsin supplemental benefits
may be paid for any week of unemployment ending after January
27, 2009, during which additional federally funded benefits are
payable in this state, unless the governor, by executive order, sus-
pends the application of this subsection to allow payment of Wis-
consin supplemental benefits as provided in this section during a
period specified in the order. Any such suspension shall be effec-
tive at the beginning of the week specified by the governor in the
order and may be rescinded by similar order, which shall be effec-
tive at the beginning of the week specified by the governor in that
order.

(2) EFFECT OF OTHER PROVISIONS OF THIS CHAPTER. Except
when the result would be inconsistent with the other provisions of
this section, the provisions of this chapter which apply to claims
for, or the payment of, regular benefits apply to claims for, and the
payment of, Wisconsin supplemental benefits.

(3) WEEKLY WISCONSIN SUPPLEMENTAL BENEFIT RATE. The
weekly Wisconsin supplemental benefit rate payable to an indi-
vidual for a week of total unemployment is an amount equal to
the amount determined under s. 108.05 (1).

(4) DURATION OF WISCONSIN SUPPLEMENTAL BENEFITS.
During a Wisconsin supplemental benefit period, no claimant
may receive total benefits based on employment in a base period
greater than 34 times the claimant’s weekly benefit rate under s.
108.05 (1) or 40 percent of wages paid or payable to the claimant
in his or her base period under s. 108.04 (4) (a), whichever is
lower.

(5) PUBLISH INDICATORS. Whenever a Wisconsin supple-
mental benefit period is to become effective as a result of a Wis-
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consin “on” indicator under this section, or a Wisconsin supple-
mental benefit period is to be terminated as a result of a Wiscon-
sin “off” indicator under this section, the secretary of workforce
development shall publish it as a class 1 notice under ch. 985.

(6) CHARGES OF BENEFITS. Wisconsin supplemental benefits
shall be charged in the same manner as provided for charging of
regular benefits under s. 108.16 (2).

History: 1983 a. 8,27; 1983 a. 189 s. 329 (28); 1983 a. 384; 1987 a. 38; 1991 a.
39, 189, 269; 1995 a. 27, ss. 3781, 9130 (4); 1997 a. 3, 39; 2001 a. 43; 2009 a. 1.

108.145 Disaster unemployment assistance. The de-
partment shall administer under s. 108.14 (9m) the distribution of
disaster unemployment assistance to workers in this state who are
not eligible for benefits whenever such assistance is made avail-
able by the president of the United States under 42 USC 5177 (a).
In determining eligibility for assistance and the amount of assis-
tance payable to any worker who was totally self-employed dur-
ing the first 4 of the last 5 most recently completed quarters pre-
ceding the date on which the worker claims assistance, the de-
partment shall not reduce the assistance otherwise payable to the
worker because the worker receives one or more payments under
the social security act, 42 USC ch. 7, for the same week that the
worker qualifies for such assistance.
History: 1993 a. 373; 2021 a. 231.

108.15 Benefits for public employees. (1g) DEFINI-
TION. In this section, “state” includes all state constitutional of-
fices, all branches of state government, all agencies, departments,
boards, commissions, councils, committees, and all other parts or
subdivisions of state government however organized or
designated.

(1r) BENEFIT PAYMENTS. Benefits shall be payable from the
fund to any public employee, if unemployed and otherwise eligi-
ble, based on employment by any government unit that is an em-
ployer covered by this chapter.

(2) REIMBURSEMENT FINANCING. The state and every other
government unit which is an employer subject to this chapter shall
be subject to all its provisions except that, in lieu of contributions
under ss. 108.17 and 108.18, it shall reimburse the fund for bene-
fits charged to its account.

(3) ELECTION OF CONTRIBUTION FINANCING. Any govern-
ment unit other than the state may, in lieu of the reimbursement
requirement of sub. (2), elect contribution financing under ss.
108.17 and 108.18 as of the beginning of any calendar year, sub-
ject to the following requirements:

(a) The government unit shall file a written notice of election
with the department before the beginning of that year or within
30 days after the department issues a determination that the gov-
ernment unit is subject to this chapter, whichever is later. An
election under this subsection shall remain in effect for not less
than 3 calendar years.

(b) A government unit may thereafter terminate its election of
contribution financing effective at the end of any calendar year by
filing a written notice to that effect with the department before
the close of such year.

(c) No election or termination of election of contribution fi-
nancing is effective if the government unit, at the time of filing
notice of such election or termination of election, is delinquent
under s. 108.22.

(d) If a government unit elects contribution financing for any
calendar year after the first calendar year it becomes newly sub-
ject to this chapter, it shall be liable to reimburse the fund for any
benefits based on prior employment. If a government unit termi-
nates its election of contribution financing, ss. 108.17 and 108.18
shall apply to employment in the prior calendar year, but after all
benefits based on such prior employment have been charged to its
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contribution account any balance remaining in such account shall
be transferred to the fund’s balancing account.

(e) Each time a government unit elects or reelects contribution
financing its initial contribution rate shall be 2.5 percent on its
payroll for each of the first 3 calendar years in which such elec-
tion or reelection is in effect. If a government unit terminates its
election of contribution financing it may not reelect contribution
financing within a period of 3 calendar years thereafter.

(4) REIMBURSEMENT ACCOUNTS FOR GOVERNMENT UNITS.
(a) For each government unit covered by this chapter which is li-
able for reimbursement to the fund, the fund’s treasurer shall
maintain a reimbursement “employer account”, as a subaccount
of the fund’s balancing account.

(b) Each government unit’s reimbursement account shall be
duly charged with any benefits based on work for such unit, and
shall be duly credited with any reimbursement paid by or for it to
the fund, and with any benefit overpayment from the account re-
covered by the department. Whenever the account of a govern-
ment unit is credited with an overpayment under this paragraph,
the department shall, at the close of any month, refund that
amount to the government unit upon request, after deducting the
amount of any reimbursements to the account of such govern-
ment unit which have been billed but not paid.

(c) Any government unit may at any time make payments into
its reimbursement account in the fund.

(d) Whenever a government unit’s reimbursement account has
a positive net balance, no reimbursement of the benefits charged
to that account is required under this section.

(e) Whenever a government unit’s reimbursement account has
a negative balance, any benefits chargeable to such account shall
be duly paid and charged thereto; and reimbursements covering
the total negative balance thus resulting shall become due pur-
suant to this section.

(f) The write-off provisions of s. 108.16 (7) (c) do not apply
to the reimbursement account of any government unit.

(g) If any government unit covered by this chapter requests the
department to maintain separate accounts for parts of such unit
which are separately operated or financed, the department may
do so for such periods and under such conditions as it may from
time to time determine.

(5) REIMBURSEMENTS AND CONTRIBUTIONS. (a) Each gov-
ernment unit which is an “employer” shall include in its budget
for each budgetary period an estimated amount for payment of
the contributions required by ss. 108.17 and 108.18 or reimburse-
ments required by this section, including in each case any contri-
bution or reimbursement remaining unpaid for the current or any
prior period.

(b) The department shall monthly bill each government unit
for any reimbursements required under this section, which shall
be due within 20 days after the date the department issues the bill.

(c) Reimbursements due hereunder from budget subdivisions
of the state shall be paid pursuant to sub. (7).

(d) Reimbursements due under this section or contributions
due under ss. 108.17 and 108.18 from government units shall, if
they remain unpaid after their due date, be collected under sub.
(6) or under any other applicable provision of law.

(6) DELINQUENT PAYMENTS. (a) Any reimbursement duly
billed under this section, or contribution payable under s. 108.17
or 108.18, which remains unpaid after its applicable due date is a
“delinquent payment” under s. 108.22 (1) (a).

(b) Whenever a government unit’s “delinquent payments”, in-
cluding interest and penalties thereon, total more than the bene-
fits charged to such unit’s reimbursement account for the 6 most
recent months, or contributions, including interest and penalties
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thereon, are delinquent for at least 2 quarters, the department
shall so determine under s. 108.10.

(c) If such delinquency is finally established under s. 108.10,
the fund’s treasurer shall, in case such unit receives a share of any
state tax or any type of state aid, certify to the secretary of admin-
istration the existence and amount of such delinquency.

(d) Upon receipt of such certification, the secretary of admin-
istration shall withhold, from each sum of any such tax or aid
thereafter payable to the government unit, until the delinquency is
satisfied, the lesser of the following amounts:

1. The delinquent amount thus certified; or
2. One-half the sum otherwise payable to such government
unit.

(e) Any amount withheld by the secretary of administration
under par. (d) shall be paid by the secretary of administration to
the fund’s treasurer, who shall duly credit such payment toward
satisfying the delinquency.

(7) STATE COMPLIANCE AND APPROPRIATIONS. (b) Each re-
imbursement payable by the state under this section shall be duly
paid to the fund, upon filing by the fund’s treasurer of a certifi-
cate to the department of administration specifying the amount of
reimbursement due and the appropriation apparently chargeable.

(c) Each of the state’s budget subdivisions shall have each
such reimbursement amount charged to and deducted from its
proper appropriation, unless payment is authorized under ss.
20.865 and 20.928.

(8) NOTICE AND REPORTS. Each government unit which is an
employer shall give such suitable benefit notices to its employees
as the department may direct, and shall make employment and
wage reports to the department under the same conditions as ap-
ply to other employers.

(9) GROUP REIMBURSEMENT ACCOUNTS. If any group of gov-
ernment units which have not elected contribution financing file
a joint request, they shall be treated as one employer for the pur-
poses of this chapter under the conditions of this subsection.

(a) The group will be treated as one employer for at least 3
calendar years and the group may be discontinued or dissolved at
the beginning of any subsequent calendar year by filing advance
written notice thereof with the department before the beginning
of such subsequent calendar year.

(b) The members of the group are jointly and severally liable
for any required reimbursements together with any interest
thereon and any tardy filing fees.

(c) The group shall be dissolved at the beginning of any calen-
dar year after the required 3 calendar years of participation if any
member of the group files written notice with the department in
advance of such calendar year of its intended withdrawal from the
group.

History: 1971 c. 53; 1973 c. 247; 1975 c. 343; 1977 c. 133; 1981 c. 36 s. 45;

1983 a. 8,27; 1985 a. 17; 1987 a. 38; 1993 a. 492; 1995 a. 118; 1999 a. 15; 2003 a.
33;2007 a. 59; 2015 a. 196; 2017 a. 157; 2021 a. 231.

108.151 Financing benefits for employees of non-
profit organizations. (1) EMPLOYER’S CONTRIBUTION RATE.
Each nonprofit organization which is or becomes an employer
subject to this chapter shall be subject to all its provisions except
as it may elect reimbursement financing in accordance with sub.
(2). If such an approved election is terminated, the employer’s
contribution rate shall be 2.5 percent on its payroll for each of the
next 3 calendar years.

(2) ELECTION OF REIMBURSEMENT FINANCING. Any non-
profit organization may, in lieu of the contribution requirements
of ss. 108.17 and 108.18, elect reimbursement financing, as of the
beginning of any calendar year, subject to the following
requirements:
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(a) It shall file a written notice to that effect with the depart-
ment before the beginning of such year except that if the employer
became newly subject to this section as of the beginning of such
year, it shall file the notice within 30 days after the date of the de-
termination that it is subject to this chapter.

(b) An employer whose prior election of reimbursement fi-
nancing has been terminated pursuant to sub. (3) may not there-
after reelect reimbursement financing unless it has been subject
to the contribution requirements of ss. 108.17 and 108.18 for at
least 3 calendar years thereafter and is not, at the time of filing
such reelection, delinquent under s. 108.22.

(c) No election of reimbursement financing shall be valid un-
less the employer has satisfied the requirements of sub. (4) within
60 days after it filed the notice of election.

(d) Sections 108.17 and 108.18 shall apply to all prior em-
ployment, but after all benefits based on prior employment have
been charged to any account it has had under s. 108.16 (2) any
balance remaining therein shall be transferred to the fund’s bal-
ancing account as if s. 108.16 (6) (c) or (6m) (d) applied.

(3) TERMINATION OF ELECTION. (a) An employer who
elected reimbursement financing may terminate its election as of
the close of the 2nd calendar year to which such election applies,
or at the close of any subsequent calendar year, by filing a written
notice to that effect with the department before the close of such
calendar year;

(b) The department may terminate any election as of the close
of any calendar year if the department determines that any of the
following applies.

1. The employer has failed to make the required reimburse-
ment payments.

2. The employer has failed to pay the required assessments
authorized by sub. (7) or s. 108.155.

3. The employer no longer satisfies the requirements of sub.
(G

4. Section 108.16 (8) applies with respect to the employer.

(4) ASSURANCE OF REIMBURSEMENT. (a) An employer elect-
ing reimbursement financing shall file an assurance of reim-
bursement with the fund’s treasurer, payable to the unemploy-
ment reserve fund, guaranteeing payment of the required reim-
bursement together with any interest and any tardy filing fees.
The assurance shall be a surety bond, letter of credit, certificate
of deposit or any other nonnegotiable instrument of fixed value.

1. The amount of assurance shall be equal to 4 percent of the
employer’s payroll for the year immediately preceding the effec-
tive date of the election, or the employer’s anticipated payroll for
the current year, whichever is greater as determined by the de-
partment, but the assurance may be in a greater amount at the op-
tion of the employer. The amount of the assurance shall be simi-
larly redetermined prior to the beginning of the 3rd year com-
mencing after the year in which it is filed and prior to the begin-
ning of every other year thereafter.

2. Prior to the beginning of each year, an employer electing
reimbursement financing shall file an assurance for the 4-year pe-
riod beginning on January 1 of that year in the amount deter-
mined under subd. 1. An assurance shall remain in force until the
liability is released by the fund’s treasurer.

3. No assurance may be approved unless the fund’s treasurer
finds that it gives reasonable assurances that it guarantees pay-
ment of reimbursements.

4. Failure of any employer covered by the assurance to pay
the full amount of its reimbursement payments when due to-
gether with any interest and any tardy filing fees shall render the
assurance liable on said assurance to the extent of the assurance,
as though the assurance was the employer.
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(b) The fund’s treasurer shall issue a receipt to the employer
for its deposit of assurance. Any assurances shall be retained by
the fund’s treasurer in escrow, for the fund, until the employer’s
liability under its election is terminated, at which time they shall
be returned to the employer, less any deductions made under this
paragraph. The employer may at any time substitute assurances
of equal or greater value. The treasurer may, with 10 days’ notice
to the employer, liquidate the assurances deposited to the extent
necessary to satisfy any delinquent reimbursements or assess-
ments due under this section or s. 108.155 together with any in-
terest and any tardy filing fees due. The treasurer shall hold in es-
crow any cash remaining from the sale of the assurances, without
interest. The fund’s treasurer shall require the employer within
30 days following any liquidation of deposited assurances to de-
posit sufficient additional assurances to make whole the em-
ployer’s deposit at the prior level. Any income from assurances
held in escrow shall inure to and be the property of the employer.

(5) REIMBURSEMENT ACCOUNT. (a) For each nonprofit orga-
nization which has elected reimbursement financing, pursuant to
sub. (2), the fund’s treasurer shall maintain a reimbursement ac-
count, as a subaccount of the fund’s balancing account.

(b) The department shall charge the employer’s reimburse-
ment account with all regular benefits, and with its share of any
extended benefits under s. 108.141, based on wages paid within
each quarter ended while its election is in effect.

(c) The employer’s reimbursement account shall be credited
with any reimbursement paid by or for it to the fund, and with any
benefit overpayment from the account recovered by the
department.

(d) The employer may at any time make other payments to be
credited into its reimbursement account, in anticipation of future
benefit charges.

(e) Whenever the employer’s reimbursement account has a
positive net balance no reimbursement of the benefits charged
thereto shall be required.

(f) Whenever an employer’s reimbursement account has a
negative balance as of the close of any calendar month, the fund’s
treasurer shall promptly electronically deliver to the employer, or
mail to the employer’s last-known address, a bill for that portion
of its negative balance which has resulted from the net benefits
charged to the account within that month. Reimbursement pay-
ment shall be due within 20 days after the date the department is-
sues the bill. Any required payment that remains unpaid after its
applicable due date is a delinquent payment. Section 108.22 shall
apply for collecting delinquent payments.

(6) GROUP REIMBURSEMENT ACCOUNTS. If any group of
nonprofit organizations who have elected reimbursement financ-
ing file a joint request, they shall be treated as if they were one
employer for the purposes of this chapter, provided that:

(a) They shall be so treated for at least the 3 calendar years
following their request, unless their election of reimbursement fi-
nancing is terminated under sub. (3), but they may discontinue
their group arrangement as of the beginning of any subsequent
calendar year by filing advance notice with the department. A
member of such a group may discontinue its participation in the
group and the group shall be dissolved at the beginning of any
calendar year after the 3rd year.

(b) They shall be jointly and severally liable for any required
reimbursements together with any interest thereon and any tardy
filing fees.

(c) They shall designate one or more individuals as agent for
all members of the group for all fiscal and reporting purposes un-
der this chapter.

(d) If such a group is discontinued, par. (a) shall apply to each
of its members.
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(7) UNCOLLECTIBLE REIMBURSEMENTS. (a) In this subsec-
tion, “payroll” has the meaning given in s. 108.02 (21) (a).

(b) Except as provided in par. (f), each employer that has
elected reimbursement financing under this section and that is
subject to this chapter as of the date that a rate of assessment is es-
tablished under this subsection shall pay an assessment to the
fund at a rate determined by the fund’s treasurer under par. (c).

(c) The fund’s treasurer shall determine the total amount due
from employers electing reimbursement financing under this sec-
tion that is uncollectible as of June 30 of each year, but not in-
cluding any amount that the department determined to be uncol-
lectible before January 1, 2004. No amount may be treated as un-
collectible under this paragraph unless the department has ex-
hausted all reasonable remedies for collection of the amount, in-
cluding liquidation of the assurance required under sub. (4). The
department shall charge the total amounts so determined to the
uncollectible reimbursable benefits account under s. 108.16
(6w). Whenever, as of June 30 of any year, that account has a
negative balance of $5,000 or more, the treasurer shall, except as
provided in par. (i), determine the rate of an assessment to be
levied under par. (b) for that year, which shall then become
payable by all employers that have elected reimbursement financ-
ing under this section as of that date.

(d) The rate of assessment under this subsection for each cal-
endar year shall be a rate, when applied to the payrolls of all em-
ployers electing reimbursement financing under this section for
the preceding calendar year, that will generate an amount that
equals the total amount determined to be uncollectible under par.
(c), but not more than $200,000 for any year.

(e) Except as provided in par. (f), the rate of each employer’s
assessment under this subsection for any calendar year is the
product of the rate determined under par. (d) multiplied by the
employer’s payroll for the preceding calendar year, as reported by
the employer under sub. (8) ors. 108.15 (8), 108.152 (7), 108.17
(2) or 108.205 (1) or, in the absence of reports, as estimated by
the department.

(f) If any employer would otherwise be assessed an amount
less than $20 for a calendar year, the department shall, in lieu of
requiring that employer to pay an assessment for that calendar
year, apply the amount that the employer would have been re-
quired to pay to the other employers on a pro rata basis.

(g) The department shall bill assessments to employers under
this subsection in the same manner as provided in sub. (5) (f) for
the month of September in each year, and the assessment is due
for payment in the same manner as other payments under sub. (5)
(f). If any assessment is past due, the department shall assess in-
terest on the balance due under s. 108.22. If any employer is
delinquent in paying an assessment under this subsection, the de-
partment may terminate the employer’s election of reimburse-
ment financing under this section as of the close of any calendar
year in which the employer remains delinquent.

(h) If the payroll of an employer for any quarter is adjusted to
decrease the amount of the payroll after an employment and wage
report for the employer is filed under s. 108.205 (1), the depart-
ment shall refund any assessment that is overpaid by the em-
ployer under this subsection as a result of the adjustment.

(1) Inlieu of or in addition to assessing employers as provided
in par. (b), the fund’s treasurer may apply amounts set aside in the
fund’s balancing account under s. 108.155 (2) (a) to amounts de-
termined to be uncollectible under par. (c) by transferring those
amounts to the account under s. 108.16 (6w). The fund’s trea-
surer may not act under this paragraph whenever the balance re-
maining of the amount set aside under s. 108.155 (2) (a) is less
than $1,750,000 and may not act to reduce the amount set aside
below that amount.

UNEMPLOYMENT INSURANCE 108.152
(8) REPORTS. Each nonprofit organization that is an em-

ployer shall make employment and wage reports to the depart-

ment under the same conditions that apply to other employers.

History: 1971 c. 53; 1973 c. 247; 1975 ¢. 343; 1979 ¢. 52; 1983 a. 8; 1985 a. 17;
1987 a. 38; 1989 a. 77; 1991 a. 89; 1995 a. 118; 1999 a. 15; 2005 a. 86; 2007 a. 59;
2009 a. 180; 2015 a. 334; 2017 a. 157; 2021 a. 231.

108.152 Financing benefits for employees of Indian
tribes. (1) ELECTION OF REIMBURSEMENT FINANCING. Each
Indian tribe that is an employer may, in lieu of paying contribu-
tions under ss. 108.17 and 108.18, elect reimbursement financing
for itself as a whole or for any tribal units or combinations of
tribal units that are wholly owned subdivisions, subsidiaries, or
business enterprises, as of the beginning of any calendar year,
subject to the following conditions:

(a) The Indian tribe or tribal unit shall file a written notice of
the election with the department before the beginning of that year
except that, if the Indian tribe or tribal unit became an employer
as of the beginning of that year, it shall file the notice within 30
days after the date of the determination that it is an employer.

(b) An Indian tribe or tribal unit whose election of reimburse-
ment financing is terminated under sub. (2) (a) may not thereafter
reelect reimbursement financing unless it has been subject to the
contribution requirements of ss. 108.17 and 108.18 for at least 3
calendar years thereafter and is not, at the time of filing such re-
election, delinquent under s. 108.22.

(d) If the Indian tribe or tribal unit is an employer before the
effective date of an election, ss. 108.17 and 108.18 shall apply to
all employment before the effective date of the election, but after
all benefits based on prior employment have been charged to any
account that it has had under s. 108.16 (2), the department shall
transfer any positive balance or charge any negative balance re-
maining therein to the fund’s balancing account as if s. 108.16 (6)
(c) and (6m) (d) applied.

(2) TERMINATION OF ELECTION. (a) An Indian tribe or tribal
unit that elected reimbursement financing may terminate its elec-
tion as of the close of the 2nd calendar year to which the election
applies, or at the close of any subsequent calendar year, by filing
a written notice of termination with the department before the
close of that year.

(b) If an Indian tribe or tribal unit terminates an election un-
der this subsection, the employer’s contribution rate is 2.5 percent
on its payroll for each of the next 3 calendar years.

(4) REIMBURSEMENT ACCOUNT. The department shall main-
tain a reimbursement account, as a subaccount of the fund’s bal-
ancing account, for each Indian tribe, tribal unit, or combination
of tribal units in accordance with any valid election made under
subs. (1) and (5) and subject to the procedures and conditions
provided for other employers under s. 108.151 (5).

(5) GROUP REIMBURSEMENT ACCOUNT. An Indian tribe that
has elected reimbursement financing for tribal units or one or
more combinations of tribal units may request to have specified
tribal units treated as one employer for purposes of this chapter.
The department shall approve any such request subject to the fol-
lowing conditions:

(a) The tribal units shall be so treated for a period of at least
the 3 calendar years following their request, unless their election
of reimbursement financing is terminated under sub. (2) or (6),
but the Indian tribe may discontinue the treatment as of the be-
ginning of any calendar year following that period by filing notice
with the department prior to the beginning of that calendar year.

(b) The tribal units shall be jointly and severally liable for any
required reimbursements, together with any interest thereon and
any penalties or tardy filing fees.

(c) The Indian tribe shall designate one or more individuals to
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108.152 UNEMPLOYMENT INSURANCE
act as an agent for all members of the group for all fiscal and re-
porting purposes under this chapter.

(6) FAILURE TO MAKE REQUIRED PAYMENTS. (a) If an Indian
tribe or tribal unit fails to pay required contributions, reimburse-
ments in lieu of contributions, penalties, interest, fees, or assess-
ments within 90 days of the time that the department transmits to
the tribe a final notice of delinquency:

1. The department shall immediately notify the federal inter-
nal revenue service and the federal department of labor of that
failure.

2. Any valid election of reimbursement financing is termi-
nated as of the end of the current calendar year.

3. The department may consider the Indian tribe not to be an
employer and may consider services performed for the tribe not
to be employment for purposes of this chapter.

(b) An Indian tribe whose prior election of reimbursement fi-
nancing has been terminated under par. (a) may not thereafter re-
elect reimbursement financing unless it has been subject to the
contribution requirements of ss. 108.17 and 108.18 for at least
one calendar year thereafter and is not delinquent under s. 108.22
at the time that it files a request for reelection.

(c) The final notice of delinquency specified in par. (a) shall
include information that failure to make full payment within the
prescribed time will cause the Indian tribe to be liable for taxes
under the federal Unemployment Tax Act (26 USC 3301, et seq.),
will cause the tribe to be precluded from electing reimbursement
financing, and may cause the department to determine that the
tribe is not an employer and that services performed for the tribe
are not employment for purposes of this chapter.

(7) REPORTS. Each Indian tribe that is an employer shall
make employment and wage reports to the department under the
same conditions that apply to other employers.

History: 2001 a. 35, 105; 2005 a. 86; 2007 a. 59; 2009 a. 287; 2015 a. 334; 2021
a.231.

108.155 Liability of reimbursable employers for iden-
tity theft. (1) In this section:

(a) “Payroll” has the meaning given in s. 108.02 (21) (a).

(b) “Reimbursable employer” means an employer under s.

108.02 (13) (a) that is subject to reimbursement financing under
s. 108.15, 108.151, or 108.152.

(2) (a) On October 2, 2016, the fund’s treasurer shall set
aside $2,000,000 in the fund’s balancing account for accounting
purposes. On an ongoing basis, the fund’s treasurer shall tally the
amounts allocated to reimbursable employers’ accounts under s.
108.04 (13) (d) 4. c. and all amounts transferred to the account
under s. 108.16 (6w) as provided in s. 108.151 (7) (i) and shall
deduct those amounts from the amount set aside plus any interest
calculated thereon.

(b) On each June 30, beginning with June 30, 2016, the fund’s
treasurer shall do all of the following:

1. Determine the current result of the calculations described
in par. (a).

2. Determine the amount that was allocated to reimbursable
employers’ accounts under s. 108.04 (13) (d) 4. c. in the preced-
ing calendar year.

(c) Annually, beginning with the first year in which the
amount determined under par. (b) 1. is less than $100,000, the de-
partment shall proceed as follows:

1. If the sum of the amount determined under par. (b) 2. in
the current year and any amount carried over under subd. 2. or 3.
from the preceding year is $20,000 or more, the department shall,
subject to subd. 3., assess reimbursable employers for that sum.

2. If the sum of the amount determined under par. (b) 2. in
the current year and any amount carried over under this subdivi-
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sion or subd. 3. from the preceding year is less than $20,000 the
department shall, subject to subd. 4., postpone the current year’s
assessment by carrying that sum over to the following year.

3. If the sum of the amount determined under par. (b) 2. in
the current year and any amount carried over under this subdivi-
sion or subd. 2. from the preceding year is more than $200,000,
the department shall postpone the amount of the assessment that
exceeds $200,000 by carrying that amount over to the following
year.

4. If the department postponed assessments under subd. 2. in
each of the 4 previous years, the department shall, subject to
subd. 3., assess reimbursable employers for the sum of the
amount determined under par. (b) 2. in the current year and the
amount carried over under subd. 2. from the preceding year.

(d) If the department assesses reimbursable employers under
par. (c), the department shall determine the amount of assess-
ments to be levied as provided in sub. (3), and the fund’s treasurer
shall notify reimbursable employers that the assessment will be
imposed. Except as provided in sub. (3) (c), the assessment shall
be payable by each reimbursable employer that is subject to this
chapter as of the date the assessment is imposed. Assessments
imposed under this section shall be credited to the fund’s balanc-
ing account.

(3) (a) The rate of an assessment imposed under sub. (2) (c)
for a given calendar year shall be a rate that, when applied to the
payrolls of all reimbursable employers for the preceding calendar
year, will generate an amount equal to the total amount to be as-
sessed in that year as determined under sub. (2) (c).

(b) Except as provided in par. (c), the amount of a reim-
bursable employer’s assessment imposed under sub. (2) (c) for a
given calendar year is the product of the rate determined under
par. (a) and the reimbursable employer’s payroll for the preceding
calendar year, as reported by the reimbursable employer under s.
108.15 (8), 108.151 (8), 108.152 (7), or 108.205 (1), or, in the ab-
sence of reports, as estimated by the department.

(c) If a reimbursable employer would otherwise be assessed
an amount less than $10 for a calendar year, the department shall,
in lieu of requiring that reimbursable employer to pay an assess-
ment for that calendar year, apply the amount that the reim-
bursable employer would have been required to pay to the other
reimbursable employers subject to an assessment on a pro rata
basis.

(4) The department shall bill an assessment under this section
to a reimbursable employer, by electronically delivering the as-
sessment to the employer or mailing the assessment to the em-
ployer’s last known address, in the month of September of each
year, and the assessment shall be due to the department within 20
days after the date the department issues the assessment. Any as-
sessment that remains unpaid after its due date is a delinquent
payment. If a reimbursable employer is delinquent in paying an
assessment under this section, in addition to pursuing action un-
der the provisions of ss. 108.22 and 108.225, the department may
do any of the following:

(a) Pursue action authorized under s. 108.15 (6), if the reim-
bursable employer is subject to reimbursement financing under s.
108.15.

(b) Terminate the reimbursable employer’s election of reim-
bursement financing under s. 108.151 (3) (b) or liquidate the em-
ployer’s assurance under s. 108.151 (4) (b), if the reimbursable
employer elected reimbursement financing under s. 108.151 (2).

(¢) Pursue action authorized under s. 108.152 (6), if the reim-
bursable employer elected reimbursement financing under s.
108.152 (1).

(5) If the payroll of a reimbursable employer for any quarter
is adjusted to decrease the amount of the payroll after an employ-
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ment and wage report for the reimbursable employer is filed un-
ders. 108.205 (1), the department shall refund the amount of any
assessment that was overpaid by the reimbursable employer un-
der this section as a result of the adjustment.

(6) The department shall annually report to the council on un-
employment insurance the balance remaining of the amount set
aside under sub. (2) (a) and the amount of charges restored to re-
imbursable employers’ accounts under s. 108.04 (13) (d) 4. c.

History: 2015 a. 334;2017 a. 157; 2021 a. 231.

108.16 Unemployment reserve fund. (1) For the pur-
pose of carrying out the provisions of this chapter there is estab-
lished a fund to be known as the “Unemployment Reserve Fund,”
to be administered by the department without liability on the part
of the state beyond the amount of the fund. This fund shall con-
sist of all contributions and moneys paid into and received by the
fund pursuant to this chapter and of properties and securities ac-
quired by and through the use of moneys belonging to the fund.

(2) (a) A separate employer’s account shall be maintained by
the department as to each employer contributing to said fund.

(b) Each employer’s account shall be credited with all its con-
tributions paid into the fund, and shall be charged with all bene-
fits duly paid from the fund to its employees based on their past
employment by it, except as otherwise specified in this chapter.

(c) Any reference in this chapter to eligibility for, or to pay-
ment of, benefits “from an employer’s account”, or any similar
reference, shall mean benefits payable or paid from the fund
based on past employment by the employer in question.

(d) The fund shall be mingled and undivided, and nothing in
this chapter shall be construed to grant to any employer or em-
ployee any prior claim or right to any part of the fund.

(e) Except as provided in par. (em), benefits shall be charged
against a given employer’s account as of the date that the depart-
ment issues the payment covering such benefits. Each benefit
payment shall be promptly issued and shall, in determining the
experience or status of the account for contribution purposes, be
deemed paid on the date the payment is issued.

(em) Benefits improperly charged or credited to an employer’s
account for any reason other than adjustment of payroll amounts
between 2 or more employers’ accounts shall, when so identified,
be credited to or debited from that employer’s account and, where
appropriate, recharged to the correct employer’s account as of the
date of correction. Benefits improperly charged or credited to an
employer’s account as a result of adjustment of payroll amounts
between 2 or more employers’ accounts shall be so charged or
credited and, where appropriate, recharged as of the date on
which the department issues the benefit payment. This paragraph
shall be used solely in determining the experience or status of ac-
counts for contribution purposes.

(f) The department shall promptly advise the employer as to
benefits charged to its account.

(g) Whenever the department receives a request of 2 or more
partnerships consisting of the same partners to be treated as sepa-
rate employers prior to October 1 of any year, the department
shall apportion the balance in any existing account of the partner-
ships among the separate employers on January 1 following the
date of receipt of the request in proportion to the payrolls in-
curred in the businesses operated by each of the employers in the
4 completed calendar quarters ending on the computation date
preceding the date of receipt of the request and shall calculate the
reserve percentage of each separate employer in accordance with
the proportion of the payroll attributable to that employer. Sec-
tion 108.18 (2) is not made applicable to the separate employers
by reason of such treatment. For purposes of s. 108.18 (7), the
department shall treat the partnerships as separate employers on
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November 1 preceding that January 1. For purposes of s. 108.18
(7) (b) and (c), the department shall treat the separate employers
as existing employers on that January 1.

(h) Whenever, prior to October 1 of any year, the department
receives a written request by all partnerships consisting of the
same partners which have elected to be treated as separate em-
ployers for the partnerships to be treated as a single employer, the
department shall combine the balances in the existing accounts of
the separate employers into a new account on January 1 following
the date of receipt of the request and shall calculate the reserve
percentage of the single employer in accordance with the com-
bined payroll attributable to each of the separate employers in the
4 completed calendar quarters ending on the computation date
preceding that January 1. Section 108.18 (2) is not made applica-
ble to the single employer by reason of such treatment. For pur-
poses of s. 108.18 (7), the department shall treat the partnerships
as a single employer on November 1 preceding that January 1.
For purposes of s. 108.18 (7) (b) and (c), the department shall
treat the single employer as an existing employer on that January
1.

(3) The fund’s treasurer shall write off:

(a) Any overpayment for which the claimant’s liability to re-
imburse the fund is established under s. 108.22 (8) or any assess-
ment under s. 108.04 (11) (cm) for which a final determination
has been issued under s. 108.09 upon receipt of certification by
the department that reasonable efforts have been made to recover
the overpayment or the amount of the assessment and that the
amount due is uncollectible.

(b) Any overpayment of benefits that was made under the cir-
cumstances described in s. 108.22 (8) (c), upon certification by
the department to that effect.

(c) Any nonrecoverable payment made without fault on the
part of the intended payee.

(4) (a) Consistently with sub. (5), all contributions payable to
the fund shall be paid to the department, and shall promptly be
deposited by the department to the credit of the fund, with custo-
dians that the department may from time to time select, who shall
hold, release and transfer the fund’s cash in a manner approved by
the department. Payments from the fund shall be made upon
vouchers or drafts authorized by the department, in the manner
that the department may from time to time approve or prescribe.
Any procedure thus approved or prescribed shall be considered to
satisfy, and shall be in lieu of, any and all statutory requirements,
for specific appropriation or other formal release by state officers
of state moneys prior to their expenditure, which might otherwise
be applicable to withdrawals from the fund.

(b) The department shall designate a treasurer of the unem-
ployment reserve fund, who shall be either a regular salaried em-
ployee of the department or the state treasurer and shall serve as
treasurer of the fund until a successor designated by the depart-
ment has assumed the duties of this office.

(c) The treasurer of the fund shall give a separate bond condi-
tioned upon the faithful performance of these duties pursuant to
s. 19.01 (2), which bond shall be considered likewise conditioned
upon the faithful performance by his or her subordinates of their
duties, in such amount as may be fixed by the department. All
premiums upon the bond required pursuant to this section when
furnished by an authorized surety company or by a duly consti-
tuted governmental bonding fund shall, except as otherwise pro-
vided in this section, be paid from the interest earnings of the
fund, but shall not exceed one-fourth of one percent, per year, of
the amount of the bond.

(5) (a) All money received for the fund shall promptly upon
receipt be deposited to the fund’s credit in the “Unemployment
Trust Fund” of the United States, in the manner that the secretary
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of the treasury of the United States, or other authorized custodian
of the U.S. unemployment trust fund, may approve, so long as the
U.S. unemployment trust fund exists and maintains for this state
a separate book account, for the purposes of this chapter, from
which no other state or agency can make withdrawals, any other
statutory provision to the contrary notwithstanding.

(b) The department shall requisition from this state’s account
in the “Unemployment Trust Fund” necessary amounts from time
to time, shall hold such amounts consistently with any applicable
federal regulations, and shall make withdrawals therefrom solely
for benefits and for such other unemployment insurance pay-
ments or employment security expenditures as are expressly au-
thorized by this chapter and consistent with any relevant federal
requirements.

(¢) While the state has an account in the “Unemployment
Trust Fund”, public deposit insurance charges on the fund’s bal-
ances held in banks, savings banks, savings and loan associations
and credit unions in this state, the premiums on surety bonds re-
quired of the fund’s treasurer under this section, and any other ex-
pense of administration otherwise payable from the fund’s inter-
est earnings, shall be paid from the administrative account.

(6) The department shall maintain within the fund a “balanc-
ing account,” to which shall be credited:

(a) All interest earnings, on moneys belonging to the fund, re-
ceived by, or duly apportioned to, the fund, as of the close of the
quarter in which the interest accrued.

(b) Any reimbursement made pursuant to s. 108.04 (13) (d).

(c) Any balance credited to an employer’s account, if and
when the employer ceases to be subject to this chapter, except as
provided in sub. (8).

(d) Any reimbursement made under s. 108.07 (6).

(e) The amount of any benefit check duly issued and delivered
or mailed to an employee, if the benefit check has not been pre-
sented for payment within one year after its date of issue.

(f) Any amount available for such crediting under s. 108.14
(8n) (e) or 108.141.

(g) Any payment or other amount received for the balancing
account under s. 108.15, 108.151, 108.152, or 108.155.

(h) Any amount of solvency contribution or special contribu-
tion received for or transferred to the balancing account pursuant
to s. 108.18 (8) to (9m).

(1) Any federal reimbursement of benefits paid under any fed-
eral unemployment benefit program administered by the
department.

(j) Any federal reimbursement of benefits paid under this
chapter, except as this chapter or a federal agreement requires
otherwise.

(k) All payments to the fund from the administrative account
as authorized under s. 108.20 (2m).

(L) The amount of any overpayments that are recovered by the
department by setoff pursuant to s. 71.93 or the amount of any
overpayments resulting from fraud or failure to report earnings
that are recovered by the department by offset pursuant to 26
USC 6402 (f).

(m) Any amounts transferred to the balancing account from
the unemployment interest payment fund.

(n) The amount of any penalty collected under s. 108.04 (11)
(bh) that accounts for the minimum penalty required to be as-
sessed and deposited into the fund under 42 USC 503 (a) (11).

(0) Any erroneous payment recovered under s. 108.22 (8e).

(p) Any amount transferred from the federal employment se-
curity administration account under 42 USC 1101 (d) (1) (B).

(6m) There shall be charged against the fund’s balancing
account:
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(a) The benefits thus chargeable under sub. (7) (a) or (b) or s.
108.04 (1) (), (5), (52), (7) (w), (Tm), (8) (a) to (c), (13) (¢) or (d)
or (16) (e), 108.07 (3), (3r), (5) (am) 2. and (bm) 3. a., (5m), and
(6), 108.133 (3) (f), 108.14 (8n) (e), 108.141, 108.15, 108.151, or
108.152.

(b) Any benefits paid under any federal unemployment bene-
fit program administered by the department, pending their
reimbursement.

(¢) The overdraft write-offs thus chargeable under subs. (7)
(c) and (7m).

(d) Any negative balance of a closed employer account, except
as provided in sub. (8).

(e) Any overpayment of benefits or assessment that is written
off under sub. (3), except, in the case of an overpayment, if it is
chargeable to an employer’s account under s. 108.04 (13).

(f) The amount of any substitute check issued under sub. (11).

(g) Any payments of fees or expenses assessed by the U.S.
secretary of the treasury and charged to the department under 26
USC 6402 (f).

(h) Any amount paid to correct a payment under s. 108.22
(8e) that is not recovered or recoverable.

(i) Any amount restored to the account of an employer subject
to reimbursement financing under s. 108.04 (13) (d) 4.

(j) Any amount transferred to the account under sub. (6w) as
provided in s. 108.151 (7) (i).

(6w) The department shall maintain within the fund an un-
collectible reimbursable benefits account to which the depart-
ment shall credit all amounts received from employers under s.
108.151 (7) and all amounts transferred from the fund’s balanc-
ing account as provided in s. 108.151 (7) (i).

(6x) The department shall charge to the uncollectible reim-
bursable benefits account the amount of any benefits paid from
the fund’s balancing account that are reimbursable under s.
108.151 but for which the department does not receive reim-
bursement after the department exhausts all reasonable remedies
for collection of the amount.

(7) (a) All benefits shall be paid from the fund. Benefits
chargeable to an employer’s account shall be so charged, whether
or not such account is overdrawn. All other benefits shall be
charged to the fund’s balancing account.

(b) Benefit payments made with respect to an employer’s ac-
count shall be charged directly against the fund’s balancing ac-
count only when such payments cannot under this chapter be or
remain charged against the account of any employer.

(c) Whenever, as of any computation date, the net overdrafts
then charged against an employer’s account would, even if re-
duced by any contributions known or subsequently discovered to
be then payable but unpaid to the account, exceed 10 percent of
the employer’s annual payroll amount used in determining the
employer’s reserve percentage as of that computation date, the
department shall write off, by charging directly to the fund’s bal-
ancing account, the amount by which such overdrafts would if
thus reduced exceed 10 percent of the employer’s payroll.

(7m) The fund’s treasurer may write off, by charging to the
fund’s balancing account, any delinquent contribution, reim-
bursement in lieu of contribution, assessment, tardy payment or
filing fee, or interest for which the employer’s liability to the fund
was established under s. 108.10, upon receipt of certification by
the department that reasonable efforts have been made to recover
the delinquency and that the delinquency is uncollectible.

(8) (a) For purposes of this subsection a business is deemed
transferred if any asset or any activity of an employer, whether or-
ganized or carried on for profit, nonprofit or governmental pur-
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poses, is transferred in whole or in part by any means, other than
in the ordinary course of business.

(b) If the business of any employer is transferred, the trans-
feree is deemed a successor for purposes of this chapter if the de-
partment determines that all of the following conditions have
been satisfied:

1. The transferee has continued or resumed the business of
the transferor, in the same establishment or elsewhere; or the
transferee has employed substantially the same employees as
those employed by the transferor in connection with the business
transferred.

2. The transfer included at least 25 percent of the transferor’s
total business as measured by comparing the payroll experience
assignable to the portion of the business transferred with the
transferor’s total payroll experience for the last 4 completed quar-
ters immediately preceding the date of the transfer.

3. The same financing provisions under s. 108.15, 108.151,
108.152, or 108.18 apply to the transferee as applied to the trans-
feror on the date of the transfer.

4. The department has received a written application from
the transferee requesting that it be deemed a successor. Unless
the transferee satisfies the department that the application was
late as a result of excusable neglect, the application must be re-
ceived by the department on or before the contribution payment
due date for the first full quarter following the date of transfer.
The department shall not accept a late application under this sub-
division more than 90 days after its due date.

(c) Notwithstanding par. (b), if the business of an employer is
transferred, the transferee is deemed a successor for purposes of
this chapter if the department determines that all of the following
conditions have been satisfied:

1. The transferee is a legal representative or trustee in bank-
ruptcy or receiver or trustee of a person, partnership, limited lia-
bility company, association or corporation, or guardian of the es-
tate of a person, or legal representative of a deceased person.

2. The transferee has continued or resumed the business of
the transferor, either in the same establishment or elsewhere, or
the transferee has employed substantially the same employees as
those the transferor had employed in connection with the busi-
ness transferred.

3. The same financing provisions under s. 108.15, 108.151,
108.152, or 108.18 apply to the transferee as applied to the trans-
feror on the date of transfer.

(cm) The filing of a voluntary petition in bankruptcy by an
employer or the filing of an involuntary petition in bankruptcy
against an employer under 11 USC 1101 to 1330 or the confirma-
tion of a plan under 11 USC 1101 to 1330 does not render the em-
ployer filing the petition or against whom the petition is filed a
successor under par. (c).

(d) Notwithstanding par. (b), if the business of an employer of
a kind specified in par. (c) 1. is transferred, the transferee is
deemed a successor for purposes of this chapter if the transferee
would have been a successor under par. (e) but for the intervening
existence of the successor employer under par. (c).

(e) Notwithstanding par. (b), a transferee is deemed a succes-
sor for purposes of this chapter, if the department determines that
all of the following conditions are satisfied:

1. At the time of business transfer, the transferor and the
transferee are owned, managed, or controlled in whole or in sub-
stantial part, either directly or indirectly by legally enforceable
means or otherwise, by the same interest or interests. Without
limitation by reason of enumeration, it is presumed unless shown
to the contrary that the “same interest or interests” includes the
spouse, child, or parent of the individual who owned, managed or
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controlled the business, or any combination of more than one of
them.

2. The transferee has continued or resumed the business of
the transferor, either in the same establishment or elsewhere; or
the transferee has employed substantially the same employees as
those the transferor had employed in connection with the busi-
ness transferred.

3. The same financing provisions under s. 108.15, 108.151,
108.152, or 108.18 apply to the transferee as applied to the trans-
feror on the date of the transfer.

(em) If, after the transferee of a business has been deemed a
successor under par. (e), the department determines that a sub-
stantial purpose of the transfer of the business was to obtain a re-
duced contribution rate, then the department shall treat the trans-
fer as having no effect for purposes of this chapter and shall,
retroactively to the date of the transfer, reassign to the transferor
all aspects of the transferor’s account experience and liability that
had been assigned to the transferee, together with all aspects of
the transferee’s account experience related to the transferred busi-
ness, and shall recompute the transferor’s contribution rate as
provided in par. (h).

(f) The successor shall take over and continue the transferor’s
account, including its positive or negative balance and all other
aspects of its experience under this chapter in proportion to the
payroll assignable to the transferred business and the liability of
the successor shall be proportioned to the extent of the trans-
ferred business. The transferor and the successor shall be jointly
and severally liable for any amounts owed by the transferor to the
fund and to the administrative account at the time of the transfer,
but a successor under par. (c) is not liable for the debts of the
transferor except in the case of fraud or malfeasance.

(g) If not already subject to this chapter, a successor shall be-
come an employer subject to this chapter on the date of the trans-
fer and shall become liable for contributions or payments in lieu
of contributions, whichever is applicable, from and after that
date, using the contribution rate assigned or assignable to the
transferor on the date of transfer.

(h) The department shall redetermine the contribution rate of
a successor that is subject to this chapter immediately prior to the
effective date of a transfer as of the applicable computation date
effective for contributions payable beginning in the first calendar
year following the date of the transfer of the business. The de-
partment shall thereafter redetermine the contribution rate when-
ever required by s. 108.18. For the purposes of s. 108.18, the de-
partment shall determine the experience under this chapter of the
successor’s account by allocating to the successor’s account for
each period in question the respective proportions of the trans-
feror’s payroll and benefits which the department determines to
be properly assignable to the business transferred.

(1) The account taken over by the successor shall remain liable
with respect to accrued benefit and related rights based on em-
ployment in the transferred business, and all such employment is
deemed employment performed for the successor.

(im) Notwithstanding pars. (b) to (i), a transferee who is not
subject to this chapter on the date of transfer of a business shall
not be deemed a successor to the transferor if the department de-
termines that the transfer occurred solely or primarily for the pur-
pose of obtaining a lower contribution rate for the transferee than
the rate that would otherwise apply if the transferee were deemed
a new employer. In determining whether a business was trans-
ferred solely or primarily for the purpose of obtaining a lower
contribution rate for the transferee than the rate that would other-
wise apply, the department shall use objective factors, which may
include the cost of acquiring the business, whether the transferee
continued the business enterprise of the transferred business, the
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length of time that the business enterprise was continued, or
whether a substantial number of new employees were hired for
the performance of duties unrelated to the business activity con-
ducted by the transferor prior to the transfer.

(j) If not already subject to this chapter, a transferee that is not
a successor shall become an employer subject to this chapter on
the date of the transfer and shall become liable for contributions
or payments in lieu of contributions, whichever is applicable,
from and after that date.

(k) Any time a business is transferred, as provided in par. (a),
both the transferor and the transferee shall notify the department
in writing of the transfer, within 30 days after the date of transfer;
and both shall promptly submit to the department in writing such
information as the department may request relating to the
transfer.

(L) A professional employer organization is not considered to
be the successor to the employer account of its client under this
section by virtue of engaging the prior employees of the client to
perform services for the client under an employee leasing
agreement.

Cross-reference: See also ch. DWD 115, Wis. adm. code.

(m) If any person knowingly makes or attempts to make a
false statement or representation to the department in connection
with any investigation to determine whether an employer quali-
fies to be deemed a successor under par. (e) or (im) or any other
provision of this chapter for the purpose of determining the as-
signment of a contribution rate, or if any person knowingly ad-
vises another person to do so, including by willful evasion,
nondisclosure, or misrepresentation, the person is subject to the
following penalties:

1. If the person is an employer, then the department shall as-
sign the employer the highest contribution rate assignable under
this chapter for the year, during which the violation or attempted
violation occurs and the 3 succeeding years, except that if the de-
partment assigns the employer the highest contribution rate for
any such year under other provisions of this chapter or if the in-
crease in the employer’s contribution rate under this subdivision
would be less than 2 percent on its payroll for any year, then the
department shall increase the employer’s contribution rate by 2
percent on its payroll for each year in which a penalty applies un-
der this subdivision.

2. If the person is not an employer, the person may be re-
quired to forfeit not more than $5,000.

3. The person is guilty of a Class A misdemeanor.

(n) The department shall utilize uniform procedures to iden-
tify businesses that are transferred under this subsection.

(o) Paragraphs (e) 1., (em), (h), (im), and (m) shall be inter-
preted and applied, insofar as possible, to meet the minimum re-
quirements of any guidance issued by or regulations promulgated
by the U.S. department of labor.

(9) (a) Consistently with 26 USC 3305, relating to federal in-
strumentalities that are neither wholly nor partially owned by the
United States nor otherwise specifically exempt from the tax im-
posed under 26 USC 3301:

1. Any contributions required and paid under this chapter for
any year by any such instrumentality, including any national
bank, shall be refunded to that instrumentality in case this chapter
is not certified with respect to such year under 26 USC 3304.

2. No national banking association is required to comply
with any provisions or requirements under this chapter, to the ex-
tent that such compliance would be contrary to 26 USC 3305.

(10) All money withdrawn from the fund shall be used solely
in the payment of benefits, exclusive of expenses of administra-
tion, and for refunds of sums erroneously paid into the fund, for
refund of a positive net balance in an employer’s reimbursement
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account under ss. 108.15 (4), 108.151 (5), and 108.152 (4) on re-
quest by the employer, for expenditures made pursuant to s.
108.161 and consistently with the federal limitations applicable
to s. 108.161, and for payment of fees and expenses for collection
of overpayments resulting from fraud or failure to report earnings
that are assessed by the U.S. secretary of the treasury and charged
to the department under 26 USC 6402 (f).

(10m) Except as provided in s. 108.17 (3m), the department
shall not pay any interest on any benefit payment or any refund, or
collect any interest on any benefit overpayment.

(11) The fund’s treasurer may issue a substitute check to an
employee to replace a check that is canceled under sub. (6) (e), if
the employee makes application therefor within 6 years after the
date of issue of the original check.

(12) The fund’s treasurer shall estimate at the end of each cal-
endar quarter the earnings rate payable on the fund’s bank bal-
ances and the earnings rate payable by the federal unemployment
account under title XII of the Social Security Act (42 USC 1321
to 1324) for the following quarter. Based on these estimates, the
treasurer shall pay for the cost of banking services incurred by the
fund in the following quarter either by maintaining compensating
bank balances or by payment for the services from the appropria-
tion under s. 20.445 (1) (ne), whichever payment method is esti-
mated to yield the highest net earnings for the fund.

(13) If the secretary determines that employers in this state
that are subject to a requirement to pay a federal unemployment
tax might experience a lower tax rate if this state were to loan
moneys to the fund under s. 20.002 (11) (b) 3m., the secretary
shall request the secretary of administration to make one or more
transfers to the fund in the amount required to maintain a favor-
able federal tax experience for employers. The secretary shall not
request a transfer under this subsection if the outstanding balance
of such transfers at the time of the request would exceed
$50,000,000. Whenever the secretary determines that the bal-
ance of the fund permits repayment of a transfer, in whole or in
part, without jeopardizing the ability of the department to con-
tinue to pay other liabilities and costs chargeable to the fund, the
secretary shall repay the department of administration for the
amount that the secretary determines is available for repayment.
The secretary shall ensure that the timing of any repayment ac-
cords with federal requirements for ensuring a favorable tax expe-
rience for employers in this state.

History: 1971 c. 53; 1973 c. 247; 1975 ¢. 343; 1977 ¢. 133; 1979 ¢. 52; 1979 c.
1105.60 (13); 1981 c. 36; 1983 a. 8,99, 368; 1985 a. 17 ss. 39 to 56, 66; 1985 a. 29;
1987 a. 27; 1987 a. 38 ss. 107 to 111, 134; 1987 a. 255; 1989 a. 56 s. 259; 1989 a.
77,359; 1991 a. 89, 221; 1993 a. 112, 373, 490, 492; 1995 a. 118, 225; 1997 a. 39;
1999 a. 15, 83; 2001 a. 35; 2003 a. 197; 2005 a. 86, 253; 2007 a. 59; 2009 a. 287;
2011 a. 198, 236; 2013 a. 20, 36; 2015 a. 55, 86, 334; 2017 a. 157; 2019 a. 185; 2021
a.231;s.35.17 correction in (9) (a) 1.

Whether an employee is potentially eligible for unemployment compensation
benefits is immaterial in determining contribution or tax liability based on that em-
ployee’s services. Hanmer v. DILHR, 92 Wis. 2d 90, 284 N.W.2d 587 (1979).

In the case of a merger, the “time of business transfer” under sub. (8) (e) 1. refers
to that point in time immediately prior to the effective date of the merger. First Fed-
eral Savings Bank v. LIRC, 200 Wis. 2d 786, 547 N.W.2d 796 (Ct. App. 1996), 93-
2158.

Assuming, without deciding, that a Chapter 11 bankruptcy reorganization re-
sulted in a “transfer” under sub. (8) (a), the reorganized company in this case was
mandatory successor under sub. (8) (¢) 1. Sub. (8) (e) 1. broadly refers to whether
an employer is “owned, managed, or controlled in whole or in substantial part, either
directly or indirectly by legally enforceable means or otherwise, by the same interest
or interests.” Given this broad language and a company’s retention of six of its eight
officers, including its chief operating officer and corporate controller, the Labor and
Industry Review Commission reasonably determined that the company was “man-
aged ... in substantial part ... directly ... by the same ... interests” as before its reorga-
nization. Neenah Foundry Co. v. LIRC, 2015 WI App 18, 360 Wis. 2d 459, 860
N.W.2d 524, 14-1113.

The interests-of-justice factors are not part of the excusable-neglect analysis un-
der sub. (8) (b) 4. Friendly Village Nursing & Rehab, LLC v. DWD, 2022 W1 4, 400
Wis. 2d 277, 969 N.W.2d 245, 20-0520.

Excusable neglect is the only justification for accepting a late successorship appli-
cation under sub. (8) (b) 4. Excusable neglect means an error that a reasonably pru-
dent person would have committed under the same circumstances. The inquiry is
context dependent and requires a showing of something more than ordinary neglect
or carelessness. A party seeking relief under an excusable-neglect provision must
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offer a persuasive explanation for its mistake by pointing to specific incidents that
occurred at the time of the mistake. When the record is silent, or contains only spec-
ulation about the reasons for an applicant’s mistake or its failure to take reasonably
prudent precautions, there is no basis on which to excuse the neglect. Friendly Vil-
lage Nursing & Rehab, LLC v. DWD, 2022 WI 4, 400 Wis. 2d 277, 969 N.W.2d 245,
20-0520.

There is no statutory requirement for the Department of Workforce Development
to contact a business and alert it to a report regarding business transfer. The statutes
place compliance with all registration and application requirements squarely on
businesses. Friendly Village Nursing & Rehab, LLC v. DWD, 2022 WI 4, 400 Wis.
2d 277, 969 N.W.2d 245, 20-0520.

108.161 Federal administrative financing account.
(1) The fund’s treasurer shall maintain within the fund an em-
ployment security “federal administrative financing account”,
and shall credit thereto all amounts credited to the fund pursuant
to the federal employment security administrative financing act
(of 1954) and section 903 of the federal social security act, as
amended.

(1m) The treasurer of the fund shall also credit to said ac-
count all federal moneys credited to the fund pursuant to sub. (8).

(2) The requirements of said section 903 shall control any ap-
propriation, withdrawal and use of any moneys in said account.

(3) Consistently with this chapter and said section 903, such
moneys shall be used solely for benefits or employment security
administration by the department, including unemployment in-
surance, employment service, apprenticeship programs, and re-
lated statistical operations.

(3e) Notwithstanding sub. (3), any moneys allocated under
section 903 of the federal Social Security Act, as amended, for
federal fiscal years 2000 and 2001 and the first $2,389,107 of any
distribution received by this state under section 903 of that act in
federal fiscal year 2002 shall be used solely for unemployment in-
surance administration.

(83m) The fund’s treasurer shall request restoration from the
U.S. secretary of labor of amounts credited to the account under
this section which have been used to pay benefits, unless these
amounts do not exceed the balance in the account, and unless the
state does not have a balance of advances outstanding from the
federal unemployment account under title XII of the social secu-
rity act.

(4) Such moneys shall be encumbered and spent for employ-
ment security administrative purposes only pursuant to, and after
the effective date of, a specific legislative appropriation
enactment:

(a) Stating for which such purposes and in what amounts the
appropriation is being made to the administrative account created
by s. 108.20.

(b) Directing the fund’s treasurer to transfer the appropriated
amounts to the administrative account only as and to the extent
that they are currently needed for such expenditures, and direct-
ing that there shall be restored to the account created by sub. (1)
any amount thus transferred which has ceased to be needed or
available for such expenditures.

(c) Specifying that the appropriated amounts are available for
obligation solely within the 2 years beginning on the appropria-
tion law’s date of enactment. This paragraph does not apply to
the appropriations under s. 20.445 (1) (nd) and (ne) or to any
amounts expended from the appropriation under s. 20.445 (1)
(nb) from moneys transferred to this state on March 13, 2002,
pursuant to section 903 (d) of the federal Social Security Act.

(d) Limiting the total amount which may be obligated during
any fiscal year to the aggregate of all amounts credited under sub.
(1), including amounts credited pursuant to sub. (8), reduced at
the time of any obligation by the sum of the moneys obligated and
charged against any of the amounts credited.

(5) The total of the amounts thus appropriated for use in any
fiscal year shall in no event exceed the moneys available for such
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use hereunder, considering the timing of credits hereunder and
the sums already spent or appropriated or transferred or other-
wise encumbered hereunder.

(6) The fund’s treasurer shall keep a record of all such times
and amounts; shall charge each sum against the earliest credits
duly available therefor; shall include any sum thus appropriated
but not yet spent hereunder in computing the fund’s net balance
as of the close of any month, in line with the federal requirement
that any such sum shall, until spent, be considered part of the
fund; and shall certify the relevant facts whenever necessary
hereunder.

(7) If any moneys appropriated hereunder are used to buy and
hold suitable land, with a view to the future construction of an
employment security building thereon, and if such land is later
sold or transferred to other use, the proceeds of such sale (or the
value of such land when transferred) shall be credited to the ac-
count created by sub. (1) except as otherwise provided in ss.
13.48 (14) and 16.848.

(8) If any sums are appropriated and spent hereunder to buy
land and to build a suitable employment security building
thereon, or to purchase information technology hardware and
software, then any federal moneys thereafter credited to the fund
or paid to the department by way of gradual reimbursement of
such employment security capital expenditures, or in lieu of the
estimated periodic amounts which would otherwise (in the ab-
sence of such expenditures) be federally granted for the rental of
substantially equivalent quarters, shall be credited to the account
created by sub. (1), consistently with any federal requirements ap-
plicable to the handling and crediting of such moneys.

(8m) To the extent that employment security moneys finance
the capital cost of acquiring office quarters, either in a separate
employment security building project or in a larger state building,
no rental for the quarters thus financed, or for equivalent substi-
tute quarters, shall be charged the department or its employment
security functions at any time. The department shall so certify, in
applying for the federal moneys specified in sub. (8).

(9) Any land and building or office quarters acquired under
this section shall continue to be used for employment security
purposes. Realty or quarters may not be sold or transferred to
other use if prior action is taken under s. 13.48 (14) (am) or
16.848 (1) and may not be sold or transferred without the gover-
nor’s approval. The proceeds from the sale, or the value of realty
or quarters upon transfer, shall be credited to the account estab-
lished in sub. (1) or credited to the fund established in s. 108.20,
or both in accordance with federal requirements. Equivalent sub-
stitute rent-free quarters may be provided, as federally approved.
Amounts credited under this subsection shall be used solely to fi-
nance employment security quarters according to federal
requirements.

History: 1971 c. 259; 1983 a. 8,27; 1985 a. 29; 1991 a. 39; 1993 a. 492; 1995 a.
225; 1997 a. 39; 1999 a. 15; 2001 a. 43; 2003 a. 33, 197; 2013 a. 20.

108.162 Employment security buildings and equip-
ment. (1) The amounts appropriated under s. 20.445 (1) (na)
shall be used for employment security administration, including
unemployment insurance, employment service and related statis-
tical operations; for capital outlay to buy suitable parcels of land
for buildings designed for employment security operations; and
to finance the designing and construction of such buildings, and
for such equipment, facilities, paving, landscaping and other im-
provements as are required for the proper use and operation of
buildings occupied by the department for employment security
administration.

(2) The treasurer of the fund shall transfer the amounts ap-
propriated under s. 20.445 (1) (na) from the federal administra-
tive financing account under s. 20.445 (1) (n) only as and to the
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extent that they are currently needed for expenditures under this
section. Any amount thus transferred which has ceased to be
needed or available for such expenditures shall be restored to that
account.

(3) The amount obligated under this section during any fiscal
year may not exceed the aggregate of all amounts credited under
s. 108.161 (1), including amounts credited under s. 108.161 (8),
reduced by the amount obligated under s. 20.445 (1) (nb), (nd)
and (ne) and further reduced at the time of any obligation by the
sum of the moneys obligated and charged against any of the
amounts thus credited.

(4) As to any building project to be financed under this sec-
tion, the department shall secure advance assurance that the fed-
eral bureau of employment security will apply to that project, af-
ter its completion and occupancy, the bureau’s policy of gradually
reimbursing the fund for the necessary capital costs of any suit-
able employment security building project thus financed by fed-
eral grants covering the amounts which would otherwise be
payable during the reimbursement or amortization period for the
rental of substantially equivalent office quarters.

(5) The governor, before approving any land purchase or
transfer or building project to be financed under this section, shall
consult with the building commission as to those cities and sites
where early construction of a combined state office building is
under active consideration with a view to determining where em-
ployment security building projects thus financed would be
desirable.

(6) If the building commission with the approval of the gover-
nor determines as to any city or site that employment security of-
fices should be part of a combined state office building project, or
should be built on state-owned land or on land owned by a Wis-
consin state public building corporation, the amounts appropri-
ated under s. 20.445 (1) (na) shall be available to finance such of-
fices or a proper employment security share of such combined
project.

(7) Any amount appropriated under s. 20.445 (1) (na) which
has not been obligated shall be available for employment security
local office building projects, consistent with this section and ss.
108.161 and 108.20.

History: 1985 a. 29 ss. 490, 1674; 1991 a. 39; 1997 a. 39; 2003 a. 33, 197.

108.17 Payment of contributions. (1) Contributions
shall accrue and become payable by each employer then subject
to this chapter on the first day of July, 1934, and shall be paid
thenceforth in accordance with this chapter. Thereafter contribu-
tions shall accrue and become payable by any employer on and
after the date on which the employer becomes newly subject to
this chapter.

(1m) In the case of an employer who becomes newly subject
to this chapter based on employment during a given year, contri-
butions based on payrolls through the quarter which includes the
date the employer became subject to this chapter shall not be con-
sidered as payable for the purposes of s. 108.22 until the close of
the month next following the first full quarter occurring after the
quarter during which the liability was incurred. In no case may
such due date be later than January 31 of the succeeding year.

(2) (a) Except as provided in par. (b), every employer that is
subject to a contribution requirement shall file quarterly reports
of contributions required under this chapter with the department,
and pay contributions to the department, in such manner as the
department prescribes. Each contribution report and payment is
due at the close of the month next following the end of the appli-
cable calendar quarter, except as authorized in sub. (2c) or as the
department may assign a later due date pursuant to sub. (1m) or
general department rules.
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(b) The department may electronically provide a means
whereby an employer that files its employment and wage reports
electronically may determine the amount of contributions due for
payment by the employer under s. 108.18 for each quarter. If an
employer that is subject to a contribution requirement files its
employment and wage reports under s. 108.205 (1) electronically,
in the manner prescribed by the department for purposes of this
paragraph, the department may require the employer to determine
electronically the amount of contributions due for payment by the
employer under s. 108.18 for each quarter. In such case, the em-
ployer is excused from filing contribution reports under par. (a).
The employer shall pay the amount due for each quarter by the
due date specified in par. (a).

(2b) The department shall prescribe a form and methodology
for filing contribution reports under sub. (2) electronically. Each
employer of 25 or more employees, as determined under s.
108.22 (1) (ae), that does not use an employer agent to file its
contribution reports under this section shall file its contribution
reports electronically in the manner and form prescribed by the
department. Each employer that becomes subject to an electronic
reporting requirement under this subsection shall file its initial
report under this subsection for the quarter during which the em-
ployer becomes subject to the reporting requirement. Once an
employer becomes subject to a reporting requirement under this
subsection, it shall continue to file its reports under this subsec-
tion unless that requirement is waived by the department.

(2c) (a) Except as provided in pars. (d) and (e), an employer
that has a first quarter contribution liability of $1,000 or more
may elect to defer payment to later due dates beyond the due date
established under sub. (1m) or (2) of not more than 60 percent of
its first quarter contribution liability, without payment of interest,
as follows:

1. The employer shall pay at least 30 percent of the first quar-
ter contribution liability on or before July 31 of the year in which
the liability accrues.

2. The employer shall pay at least an additional 20 percent of
the first quarter contribution liability on or before October 31 of
the year in which the liability accrues.

3. The employer shall pay any remaining balance of the first
quarter contribution liability on or before January 31 of the year
after the year in which the liability accrues.

(b) An employer that elects to defer a payment under par. (a)
may pay more than the specified minimum deferred amount or all
of the deferred amount at any time before the due date under par.
(a).

(c) If an employer fails to pay at least the specified minimum
deferred amount for the first quarter, together with the full
amount of contributions payable for any subsequent quarter, or
fails to file its employment and wage report in the format pre-
scribed under par. (f), by a specified due date, then all unpaid
contribution liability of that employer for the first quarter is
delinquent under s. 108.22 and interest thereon is payable from
April 30 of the year in which the liability accrues.

(d) If an employer fails to pay at least 40 percent of its first
quarter contribution liability on or before April 30 of the year in
which the liability accrues, the employer is not permitted to defer
the balance of the liability under this subsection.

(e) An employer is not permitted to defer its first quarter con-
tribution liability under this subsection for any year unless the
employer pays all delinquent contributions, together with any in-
terest, penalties, and fees assessed under this chapter, prior to
April 30 of the year in which the liability accrues.

(f) An employer that elects to defer payment of its first quarter
contributions under this subsection shall file the election elec-
tronically, shall file its contribution reports under sub. (2) (a) un-
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less excused from filing under sub. (2) (b), and shall file its em-
ployment and wage reports under s. 108.205 electronically in the
manner and form prescribed by the department.

(2g) An employer agent that prepares reports on behalf of
employers under sub. (2) shall file contribution reports electroni-
cally in the manner and form prescribed by the department under
sub. (2b) unless that requirement is waived by the department.

(2m) When a written statement of account is issued to an em-
ployer by the department, showing as duly credited a specified
amount received from the employer under this chapter, no other
form of state receipt therefor is required.

(3) If an employing unit makes application to the department
to adjust an alleged overpayment by the employer of contribu-
tions or interest under this chapter, and files such an application
within 3 years after the close of the calendar year in which such
payment was made, the department shall make a determination
under s. 108.10 as to the existence and extent of any such over-
payment, and said section shall apply to such determination. Ex-
cept as provided in sub. (3m), the department shall allow an em-
ployer a credit for any amount determined under s. 108.10 to have
been erroneously paid by the employer, without interest, against
its future contribution payments; or, if the department finds it im-
practicable to allow the employer such a credit, it shall refund
such overpayment to the employer, without interest, from the
fund or the administrative account, as the case may be.

(8m) If an appeal tribunal or the commission issues a deci-
sion under s. 108.10 (2), or a court issues a decision on review
under s. 108.10 (4), in which it is determined that an amount has
been erroneously paid by an employer, the department shall, from
the administrative account, credit the employer with interest at
the rate of 0.75 percent per month or fraction thereof on the
amount of the erroneous payment. Interest shall accrue from the
month which the erroneous payment was made until the month in
which it is either used as a credit against future contributions or
refunded to the employer.

(4) An employer’s contribution rate for any year, once deter-
mined by the department, shall not be redetermined after the last
day of February in the year for which the rate was determined un-
less the rate was determined based on payroll which should have
been reported under a different employer’s account, in which case
the department may redetermine the rates with respect to all af-
fected employers’ accounts.

(5) Upon application of an employer, the department may
permit employers which are component members of a controlled
group of corporations under 26 USC 1563 to combine wages of a
single employee for purposes of determining the employers’ pay-
roll under s. 108.02 (21) (b) if the employee is subject to transfer
between the employers under the terms of a single collective bar-
gaining agreement. The application shall specify the calendar
year in which the combination is proposed to occur. This subsec-
tion does not apply to any employer for which the department has
written off overdrafts under s. 108.16 (7) (c) within the 2 calen-
dar years preceding the year in which the combination is pro-
posed to occur, nor to any employer whose account is overdrawn
by 6 percent or more on the computation date for the calendar
year preceding the year in which the combination is proposed to
occur. If the department approves the application, the depart-
ment shall specify the calendar year in which the combination is
effective and the method by which the component members will
report the payroll of the employee to the department.

(6) If the department determines that a trustee paying wage
claims for an employer in a state or federal liquidation proceeding
in which priority is given to specified wage claims has insuffi-
cient funds to pay all wage claims given priority, and contribu-
tions on the wage claims given priority, in full, the department

UNEMPLOYMENT INSURANCE 108.18
may accept less than the full amount of contributions owed by the
employer on those wage claims.

(7) (a) Each employer whose net total contributions paid or
payable under this section for any 12-month period ending on
June 30 are at least $10,000 shall pay all contributions under this
section by means of electronic funds transfer beginning with the
next calendar year. Once an employer becomes subject to an elec-
tronic payment requirement under this paragraph, the employer
shall continue to make payment of all contributions by means of
electronic funds transfer unless that requirement is waived by the
department.

(b) Each employer agent shall pay all contributions under this
section on behalf of each employer that is represented by the
agent by means of electronic funds transfer.

History: 1973 c.247; 1981 c. 36; 1985 a. 29; 1987 a. 38 ss. 112, 134; 1989 a. 77;
1991 a. 89; 1993 a. 492; 2001 a. 35; 2005 a. 86; 2007 a. 59; 2015 a. 197 5. 51; 2021
a. 238 s. 45.

Cross-reference: See also ss. DWD 110.07 and 110.08, Wis. adm. code.

108.18 Contributions to the fund. (1) TOTAL RATE. (a)
Unless a penalty applies under s. 108.16 (8) (m), each employer
shall pay contributions to the fund for each calendar year at what-
ever rate on the employer’s payroll for that year duly applies to the
employer pursuant to this section.

(b) An employer’s contributions shall be credited to the em-
ployer’s account in the fund, but only after any solvency contribu-
tion or special contribution paid or payable by the employer un-
der subs. (8) to (9m) has been credited to the fund’s balancing
account.

(2) INITIAL RATES. (a) Except as provided in pars. (c¢) and
(d), an employer’s contribution rate shall be 2.5 percent on its
payroll for each of the first 3 calendar years with respect to which
contributions are credited to its account, except as additional con-
tributions apply under this section.

(c) An employer engaged in the construction of roads,
bridges, highways, sewers, water mains, utilities, public build-
ings, factories, housing, or similar construction projects shall pay
contributions for each of the first 3 calendar years at the average
rate for construction industry employers as determined by the de-
partment on each computation date, rounded up to the next high-
estrate. This rate may in no case be more than the maximum rate
specified in the schedule in effect for the year of the computation
under sub. (4).

Cross-reference: See also ch. DWD 102, Wis. adm. code.

(d) No later than 90 days after the department issues an initial
determination that a person is an employer, any employer other
than an employer specified in par. (c), having a payroll exceeding
$10,000,000 in a calendar year may elect that its contribution rate
shall be one percent on its payroll for the first 3 calendar years
with respect to which contributions are credited to its account. In
such case, the department shall credit the amount collected in ex-
cess of this amount against liability of the employer for future
contributions after the close of each calendar year in which an
election applies. If an employer qualifies for and makes an elec-
tion under this paragraph, the employer shall, upon notification
by the department, make a special contribution after the close of
each quarter equivalent to the amount by which its account is
overdrawn, if any, for the preceding quarter. The department
shall credit any timely payment of contributions to the employer’s
account before making a determination of liability for a special
contribution under this paragraph. An employer does not qualify
for an alternate contribution rate under this paragraph at any time
during which the employer’s special contribution payment is
delinquent. An employer that is the transferee of a business enter-
prise but does not qualify to be treated as a successor under s.
108.16 (8) (im) does not qualify for an alternate contribution rate
under this paragraph.
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(3) REQUIREMENTS FOR REDUCED RATE. As to any calendar 24, Overdrawn by at least 7.0 percent
year, an employer shall be permitted to pay contributions to the but under 8.0 percent.................... 9.25
fund at a rate lower than the standard rate on its payroll for that ~ 25.  Overdrawn by at least 8.0 percent
year only when, as of the applicable computation date: but under 9.0 percent.................... 10.00
(a) Benefits have been chargeable to the employer’s account 26. Overdrawn by 9.0 percent or more............... 10.70
during the 18 months preceding such date; and Schedule B
(b) Such lower rate applies under this section; and Line Reserve Percentage Contribution Rate
(c) Permitting the employer to pay such lower rate is consis- 1. 15.0 percent Or MOTe.......c.ccervmeereuererureerenennen 0.00
tent with the relevant conditions then applicable to additional 2. At least 10.0 percent but under 15.0 percent 0.00
credit allowance for such year under 26 USC 3303 (a), any other 3. Atleast 9.5 percent but under 10.0 percent.. 0.15
provision to the contrary notwithstanding. 4. At least 9.0 percent but under 9.5 percent.... 0.25
(3m) APPLICATION OF SCHEDULES. For purposes of subs. (4) 5. At least 8.5 percent but under 9.0 percent.... 0.45
and (9): 6. At least 8.0 percent but under 8.5 percent.... 0.60
« e 7. At least 7.5 percent but under 8.0 percent.... 0.70
(a) Schedul.e A” is in effect for any calendar year whenever, g At least 7.0 percent but under 7.5 percent.... 0.85
as of the preceding June 30, the fund has a cash balance of less 9. At least 6.5 percent but under 7.0 percent.... 1.10
than $300,000,000. 10. At least 6.0 percent but under 6.5 percent.... 1.40
(b) “Schedule B” is in effect for any calendar year whenever, 11. At least 5.5 percent but under 6.0 percent.... 1.75
as of the preceding June 30, the fund has a cash balance of at least 12. At least 5.0 percent but under 5.5 percent.... 2.10
$300,000,000 but less than $900,000,000. 13.  Atleast 4.5 percent but under 5.0 percent.... 2.45
(c) “Schedule C” is in effect for any calendar year whenever, 14. At least 4.0 percent but under 4.5 percent.... 2.80
as of the preceding June 30, the fund has a cash balance of at least 15. At least 3.5 but under 4.0 percent................ 3.25
$900,000,000 but less than $1,200,000,000. 16. At least O but under 3.5 percent................... 3.80
(d) “Schedule D” is in effect for any calendar year whenever, 17. Overdrawn by less than 1.0 percent............. 5.30
as of the preceding June 30, the fund has a cash balance of at least 18 Overdrawn by at least 1.0 percent
$1.200.000,000. but under 2.0 percent.................... 5.80
. e g 19. Overdrawn by at least 2.0 percent
(4) EXPERIENCE RATES. .Exc.ept as otherwise specified in this but under 3.0 percent.................... 6.30
section, an employer’s contribution rate on the employer’s payroll 20. Overdrawn by at least 3.0 percent
for a given calendar year shall be based on the reserve percentage but under 4.0 percent................... 6.80
of the employer’s account as of the applicable computation date, 21. Overdrawn by at least 4.0 percent
as follows: [See Figure 108.18 (4) following] but under 5.0 percent.................... 7.30
. 22. Overdrawn by at least 5.0 percent
Figure 108.18 (4): but under 6.0 percent.................... 7.80
Schedule A 23. Overdrawn by at least 6.0 percent
Line Reserve Percentage _Contribution Rate but under 7.0 percent.................... 8.50
1. 15.0 percent O MOTE........cceuevvereevereeneenennene 0.07 24 Overdrawn by at least 7.0 percent
P but under 8.0 percent 9.25
2. At least 10.0 percent but under 15.0 percent 0.07 25 Overd by at 1 SI()) """"""""""
3. At least 9.5 percent but under 10.0 percent.. 0.25 ’ verdrawn by at jeast 8.0) percent
but under 9.0 percent....................
4. At least 9.0 percent but under 9.5 percent.... 0.33 26. Overdrawn by 9.0 percent or more
5. At least 8.5 percent but under 9.0 percent.... 0.52
6. At least 8.0 percent but under 8.5 percent.... 0.59 Schedule C
7. At least 7.5 percent but under 8.0 percent.... 0.66 Line Reserve Percentage _Contribution Rate
8. At least 7.0 percent but under 7.5 percent.... 0.77
9. At least 6.5 percent but under 7.0 percent.... 1.03 1. 15.0 percent Or MOTE........ccueueeeuereeneerenee e 0.00
10. At least 6.0 percent but under 6.5 percent.... 1.28 2. At least 10.0 percent but under 15.0 percent. 0.00
11. At least 5.5 percent but under 6.0 percent.... 1.62 3. At least 9.5 percent but under 10.0 percent... 0.15
12. At least 5.0 percent but under 5.5 percent.... 1.96 4. At least 9.0 percent but under 9.5 percent..... 0.25
13. At least 4.5 percent but under 5.0 percent.... 2.30 5. At least 8.5 percent but under 9.0 percent..... 0.45
14. At least 4.0 percent but under 4.5 percent.... 2.64 6. At least 8.0 percent but under 8.5 percent..... 0.60
15. At least 3.5 but under 4.0 percent................ 298 7. At least 7.5 percent but under 8.0 percent..... 0.70
16. At least O but under 3.5 percent................... 3.37 8. At least 7.0 percent but under 7.5 percent..... 0.85
17. Overdrawn by less than 1.0 percent............. 5.30 9. Atleast 6.5 percent but under 7.0 percent..... 1.10
18. Overdrawn by at least 1.0 percent }(1) :: }east 2(5) percen: Eu: unger 28 percen: """ }‘712
. east 5.5 percent but under 6.0 percent..... .
19. Overdrawrlljlll)tyu;dlzl;jtg.I())e;r)ceigct‘,’r;t """"""""""" >80 g :t }east Zg percent Eut unger 2(5) percent..... 341;(5)
but under 3.0 percent.................... 6.30 . t least 4.5 percent but under 5.0 percent..... -
20. Overdrawn by at least 3_1()) percent 14. At least 4.0 percent but under 4.5 percent..... 2.80
but under 4.0 percent.................... 6.80 15. At least 3.5 but under 4.0 percent.......... ....... 3.25
21. Overdrawn by at least 4.0 percent 16. At least O but under 3.5 percent............. ....... 3.80
but under 5.0 percent.................... 7.30 17. Overdrawn by less than 1.0 percent....... ....... 5.30
22. Overdrawn by at least 5.0 percent 18. Overdrawn by at least 1.0 percent
but under 6.0 percent.................... 7.80 but under 2.0 percent..................... 5.80
23. Overdrawn by at least 6.0 percent 19. Overdrawn by at least 2.0 percent
but under 7.0 percent.................... 8.50 but under 3.0 percent..................... 6.30
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20. Overdrawn by at least 3.0 percent

but under 4.0 percent..................... 6.80
21. Overdrawn by at least 4.0 percent
but under 5.0 percent..................... 7.30
22. Overdrawn by at least 5.0 percent
but under 6.0 percent..................... 7.80
23. Overdrawn by at least 6.0 percent
but under 7.0 percent.................... 8.50
24. Overdrawn by at least 7.0 percent
but under 8.0 percent.................... 9.25
25. Overdrawn by at least 8.0 percent
but under 9.0 percent.................... 10.00
26. Overdrawn by 9.0 percent or more............... 10.70
Schedule D
Line Reserve Percentage Contribution Rate
1. 15.0 percent Or MOTE.......ccceevevveeereereveiennenns 0.00
2. At least 10.0 percent but under 15.0 percent 0.00
3. At least 9.5 percent but under 10.0 percent.. 0.05
4. At least 9.0 percent but under 9.5 percent.... 0.15
5. At least 8.5 percent but under 9.0 percent.... 0.35
6. At least 8.0 percent but under 8.5 percent.... 0.50
7. At least 7.5 percent but under 8.0 percent.... 0.60
8. At least 7.0 percent but under 7.5 percent.... 0.75
9. At least 6.5 percent but under 7.0 percent.... 1.00
10. At least 6.0 percent but under 6.5 percent.... 1.30
11. At least 5.5 percent but under 6.0 percent.... 1.65
12. At least 5.0 percent but under 5.5 percent.... 2.00
13. At least 4.5 percent but under 5.0 percent.... 2.35
14. At least 4.0 percent but under 4.5 percent.... 2.70
15. At least 3.5 but under 4.0 percent................ 3.15
16. At least O but under 3.5 percent .
17. Overdrawn by less than 1.0 percent............. 5.30
18. Overdrawn by at least 1.0 percent
but under 2.0 percent.................... 5.80
19. Overdrawn by at least 2.0 percent
but under 3.0 percent.................... 6.30
20. Overdrawn by at least 3.0 percent
but under 4.0 percent.................... 6.80
21. Overdrawn by at least 4.0 percent
but under 5.0 percent.................... 7.30
22. Overdrawn by at least 5.0 percent
but under 6.0 percent.................... 7.80
23. Overdrawn by at least 6.0 percent
but under 7.0 percent.................... 8.50
24. Overdrawn by at least 7.0 percent
but under 8.0 percent.................... 9.25

25. Overdrawn by at least 8.0 percent
but under 9.0 percent........
26. Overdrawn by 9.0 percent or more

(5) LIMITATION. Except as provided in subs. (2) and (8), the
contribution rate for any calendar year of an employer whose re-
serve percentage equals or exceeds zero may in no case exceed by
more than one percent on the employer’s payroll the rate which
applied to the employer at the close of the preceding calendar
year, and the contribution rate for any calendar year of an em-
ployer whose reserve percentage is less than zero may in no case
exceed by more than 2 percent on the employer’s payroll the rate
which applied to the employer at the close of the preceding calen-
dar year.

(5m) LIMITATION, COMPUTATION. The limitation of sub. (5)
shall be computed from the employer’s experience rate assigned
to it under subs. (4), (5) and (6), rounded to the next highest rate.

(6) COMPUTATION IN SPECIAL CASES. If during the year end-
ing on a computation date an employer has been liable for contri-
butions but has had no payroll, the employer’s reserve percentage
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as of that computation date shall be computed on the basis of the
employer’s most recent year (ending on a computation date which
applied to the employer) of some payroll; but the employer’s con-
tribution rate for the calendar year following the computation
date shall in no case be less than one percent.

(7) VOLUNTARY CONTRIBUTIONS. (a) 1. Except as provided
in pars. (b) to (i), any employer may make payments to the fund
during the month of November in excess of those required by this
section and s. 108.19 (1), (1e), and (1f). Each payment shall be
credited to the employer’s account for the purpose of computing
the employer’s reserve percentage as of the immediately preced-
ing computation date.

2. Each payment shall be treated as a contribution required
and irrevocably paid under this chapter with respect to payrolls
preceding the date it is credited except as a refund or credit is au-
thorized under par. (b), (e), (h), or (i).

(b) Except as provided in par. (i), no employer may, by means
of a voluntary contribution under par. (a), reduce the employer’s
contribution rate to a rate lower than the next lower rate which
would have applied to the employer for the following calendar
year. Any contributions in excess of the amount required to re-
duce an employer’s rate to the extent permitted under this para-
graph shall be applied against any outstanding liability of the em-
ployer, or if there is no such liability shall be refunded to the em-
ployer or established as a credit, without interest, against future
contributions payable by the employer, at the employer’s option.

(¢) No employer whose overdrafts have been charged to the
fund’s balancing account under s. 108.16 (7) (c) may make a vol-
untary contribution under par. (a) prior to the 5th calendar year
commencing after the date of the most recent such charge. Any
voluntary contribution made prior to that year shall be treated as
an excess contribution under par. (b).

(d) A payment under this subsection is timely if it is received
by the department no later than November 30 following the com-
putation date for the calendar year to which it applies.

(e) The department may refund a voluntary contribution
made under par. (a) if, due to an error of the department or an em-
ployer, the department makes an adjustment after the computa-
tion date or the November voluntary contribution period to the
employer’s account or payroll used to calculate the employer’s re-
serve percentage that nullifies the rate reduction obtained by the
voluntary payment. No refund may be authorized after the close
of the calendar year for which the rate changed by the voluntary
contribution applied.

(f) Notwithstanding par. (a), the department shall authorize
an employer to make a voluntary contribution for the purpose of
computing the employer’s reserve percentage as of the immedi-
ately preceding computation date after the month of November,
but in no case later than 120 days after the beginning of the calen-
dar year to which the reserve percentage applies, in an amount
sufficient to obtain a contribution rate that was:

1. Nullified by an erroneous charge or credit to the em-
ployer’s account made by the department; or

2. Increased to a higher contribution rate by an erroneous
charge or credit to the employer’s account made by the
department.

(g) Any payment under par. (f) must be received by the de-
partment within 30 days after the date of notice of the rate change
caused by the adjustment and within 120 days after the beginning
of the year to which the rate applies.

(h) The department shall establish contributions other than
those required by this section and s. 108.19 (1), (1e), and (1f) and
contributions other than those submitted during the month of No-
vember or authorized under par. (f) or (i) 2. as a credit, without
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interest, against future contributions payable by the employer or
shall refund the contributions at the employer’s option.

(1) 1. Anemployer that suffers physical damage to its business
caused by a catastrophic event for which the employer is not pri-
marily responsible, and incurs benefit charges to its account for
layoffs due to that damage may, by means of a voluntary contri-
bution under par. (a), increase the employer’s reserve percentage
to no greater than the reserve percentage that would have applied
to the employer as of the next computation date had that damage
not caused the employer to lay off its employees. An employer
that makes a voluntary contribution under this subdivision shall
notify the department of its election to have its contribution
treated in the manner provided in this paragraph and shall submit

proof, in the form and manner prescribed by the department, to Schedule B
establish that its employees were laid off due to the catastrophic Employers Employers
event. - R

2. If an employer makes a payment under subd. 1. after No- :":2" a“:'lct)n of
vember 30 and before November 1 of the succeeding year, the de- FL: der 25‘60 000
partment shall establish the payment as a credit and apply the $500,000 or m’ore

payment as a voluntary contribution to the employer’s account

when the next rate computation occurs. Any amount paid to the Contribution Solvency Solvency
department in excess of the amount that may be applied under Rate Rate Rate

subd. 1 in any year may continue to be held as a credit, without
interest, against future required or voluntary contributions for a
calendar year or refunded to the employer, at the employer’s
option.

(8) SOLVENCY CONTRIBUTIONS. Each employer’s solvency
contribution for each calendar quarter of any year shall be figured
by applying the solvency rate determined for that year under sub.
(9) to the employer’s payroll for that quarter, and shall be payable
to the fund’s balancing account by the due date for payment of
contributions by the employer for that quarter.

(9) SOLVENCY RATES. Except as provided in subs. (9c) and
(9e), an employer’s solvency rate on its payroll for a given calen-
dar year shall be based solely on the contribution rate of its ac-
count for the calendar year under this section. For purposes of
rate determination under this subsection, an employer’s payroll
shall be calculated for the 12-month period ending with the com-
putation date preceding the calendar year to which the rate ap-
plies. [See Figure 108.18 (9) following]

Figure 108.18 (9):
Schedule A
Employers  Employers
with with
payroll payroll of
under $500,000
$500,000 or more
Contribution Solvency Solvency
Rate Rate Rate Schedule C
0.07 oo, 0.20. e, 0.63 Employers  Employers
0.07...... 0.20...... 0.63 with with
0.25...... 0.20...... 0.80 payroll payroll of
0.33...... 0.20...... 0.90 under $500,000
0.52...... 0.40...... 0.90 $500,000 or more
0.59...... 0.50...... 1.00 Contribution Solvency Solvency
0.66...... 0.60...... 1.10 Rate Rate Rate
0.77...... 0.70...... 1.20 0.00 0.00 0.05
1.03...... 0.80...... 1.20 0.00... . 0.22.... 0.25
1.28...... 0.90...... 1.30 0.15... 0.22.... 0.25
1.62...... 1.00...... 1.40 0.25... 0.22.... 0.25
1.96...... 1.10...... 1.50 0.45... 0.30.... 0.35
2.30...... v 110...... . 1,60 0.60... 0.30.... 0.40
250, | 8 O 1.60 0.70 0.30 0.45
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Schedule D
Employers = Employers
with with
payroll payroll of
under $500,000
$500,000 or more
Contribution Solvency Solvency
Rate Rate
.................. 0.00.................. 0.05
.................. 0.12...cccecvveeee. 0.15
.................. 0.22..cccceeieee. 025
.................. 0.22...ccocvveeeee. 025
.................. 0.30...cccceceenene. 0.35
.................. 0.30.....ccceevenene. 0.40
.................. 0.30...ccceveveee. 045
0.35.. 0.50
0.35.. 0.55
0.40.. 0.60
045... 0.65
0.50.. 0.70
0.55.. 0.75
0.55.. 0.75
.................. 0.60..........ceeee... 0.75
.................. 0.60.................. 0.75
.................. 0.60.......c.ceeeee.. 0.75
.................. 1.10...ccccceveeee. 1110
.................. 1.10......cceeueee.. 110
.................. 1.10....cccceeeeeee. 1,10
.................. 1.10.....ccceveeene. 1.10
.................. 1.20...cccccveveee. 1.20
.................. 1.25. i 125
.................. 1.25 i 1.25
.................. 1.30...ccceveeee. 130
................ 1.30.ccciceieene. 130
................ 1.30..ccccecevvveeee. 130

(9¢) REDUCTION OF SOLVENCY RATE. The department shall
reduce the solvency rate payable under sub. (9) by each employer
for each year by the rates payable by that employer under s.
108.19 (1e) (a) and (1f) (a) for that year.

(9e) SEASONAL EMPLOYER SOLVENCY RATE. A seasonal em-
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ployer shall pay an additional solvency contribution of 2 percent
on its payroll for each calendar year unless that rate would result
in the employer paying more than the maximum total contribu-
tion and solvency rate applicable to any employer in the same
year in which the rate applies, in which case the employer shall
pay that solvency rate which, when combined with its contribu-
tion rate, equals that maximum total rate.

(9m) SOLVENCY CONTRIBUTION EXEMPTION. No solvency
contribution is required of any employer which qualifies for and
elects an alternate contribution rate under sub. (2) (d).

History: 1971 c.42,53,211; 1973 c. 247; 1975 ¢. 343; 1977 ¢. 133; 1979 c. 12,
52; 1983 a.8,27,99; 1983 a. 189 s. 329 (28); 1983 a. 384; 1985 a. 17, 40, 332; 1987
a.38ss. 113to 121, 134; 1989 a. 56 5. 259; 1989 a. 77, 359; 1991 a. 89; 1993 a. 373,
492; 1995 a. 118, 225, 417; 1997 a. 39; 1999 a. 15; 2001 a. 43; 2005 a. 86; 2007 a.
59; 2009 a. 287; 2011 a. 260; 2013 a. 20; 2015 a. 334; 2021 a. 231.

108.19 Contributions to the administrative account
and unemployment interest payment and program in-
tegrity funds. (1) Each employer subject to this chapter shall
regularly contribute to the administrative account at the rate of
two-tenths of one percent per year on its payroll, except that the
department may prescribe at the close of any fiscal year such
lower rates of contribution under this section, to apply to classes
of employers throughout the ensuing fiscal year, as will in the de-
partment’s judgment adequately finance the administration of
this chapter, and as will in the department’s judgment fairly rep-
resent the relative cost of the services rendered by the department
to each such class.

(1e) (a) Except as provided in par. (b), each employer, other
than an employer that finances benefits by reimbursement in lieu
of contributions under s. 108.15, 108.151, or 108.152 shall, in
addition to other contributions payable under s. 108.18 and this
section, pay an assessment to the administrative account for each
year prior to the year 2010 equal to the lesser of 0.01 percent of
its payroll for that year or the solvency contribution that would
otherwise be payable by the employer under s. 108.18 (9) for that
year.

(b) The levy prescribed under par. (a) is not effective for any
year unless the department, no later than the November 30 pre-
ceding that year, publishes a class 1 notice under ch. 985 giving
notice that the levy is in effect for the ensuing year.

(c) Notwithstanding par. (a), the department may, if it finds
that the full amount of the levy is not required to effect the pur-
poses specified in par. (d) for any year, prescribe a reduced levy
for that year and in such case shall publish in the notice under par.
(b) the rate of the reduced levy.

(d) The department may expend the moneys received from as-
sessments levied under this subsection in the amounts authorized
under s. 20.445 (1) (gh) for the renovation and modernization of
unemployment insurance information technology systems,
specifically including development and implementation of a new
system and reengineering of automated processes and manual
business functions.

(1f) (a) Except as provided in par. (b), each employer, other
than an employer that finances benefits by reimbursement in lieu
of contributions under s. 108.15, 108.151, or 108.152 shall, in
addition to other contributions payable under s. 108.18 and this
section, pay an assessment for each year equal to the lesser of
0.01 percent of its payroll for that year or the solvency contribu-
tion that would otherwise be payable by the employer under s.
108.18 (9) for that year. Assessments under this paragraph shall
be deposited in the unemployment program integrity fund.

(b) The levy prescribed under par. (a) is not effective for any
year unless the department, no later than the November 30 pre-
ceding that year, publishes a class 1 notice under ch. 985 giving
notice that the levy is in effect for the ensuing year. The depart-
ment shall consider the balance of the unemployment reserve
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108.19 UNEMPLOYMENT INSURANCE

fund before prescribing the levy under par. (a). The secretary of
workforce development shall consult with the council on unem-
ployment insurance before the department prescribes the levy un-
der par. (a).

(c) Notwithstanding par. (a), the department may, if it finds
that the full amount of the levy is not required to effect the pur-
poses specified in sub. (1s) (b) for any year, prescribe a reduced
levy for that year and in such case shall publish in the notice un-
der par. (b) the rate of the reduced levy.

(1m) Each employer subject to this chapter as of the date a
rate is established under this subsection shall pay an assessment
to the unemployment interest payment fund at a rate established
by the department sufficient to pay interest due on advances from
the federal unemployment account under Title XII of the federal
social security act, 42 USC 1321 to 1324. The rate established by
the department for employers who finance benefits under s.
108.15 (2), 108.151 (2), or 108.152 (1) shall be 75 percent of the
rate established for other employers. The amount of any em-
ployer’s assessment shall be the product of the rate established for
that employer multiplied by the employer’s payroll of the previ-
ous calendar year as taken from quarterly employment and wage
reports filed by the employer under s. 108.205 (1) or, in the ab-
sence of the filing of such reports, estimates made by the depart-
ment. Each assessment made under this subsection is due within
30 days after the date the department issues the assessment. If
the amounts collected from employers under this subsection ex-
ceed the amounts needed to pay interest due, the department shall
use any excess to pay interest owed in subsequent years on ad-
vances from the federal unemployment account. If the depart-
ment determines that additional interest obligations are unlikely,
the department shall transfer the excess to the balancing account
of the fund, the unemployment program integrity fund, or both in
amounts determined by the department.

(1n) The department shall publish as a class 1 notice under
ch. 985 any rate established under sub. (1m) within 10 days of the
date that the rate is established.

(1p) Notwithstanding sub. (1m), an employer having a pay-
roll of $25,000 or less for the preceding calendar year is exempt
from any assessment under sub. (1m).

(1q) There is created a separate, nonlapsible trust fund desig-
nated as the unemployment interest payment fund consisting of
all amounts collected under sub. (1m) and all interest and penal-
ties on those amounts collected under s. 108.22.

(1s) (a) There is created a separate, nonlapsible trust fund
designated as the unemployment program integrity fund consist-
ing of all of the following:

1. All amounts collected under s. 108.04 (11) (bh) other than
the amounts required to be deposited in the fund under s. 108.16
(6) ().

2. Assessments levied and deposited into the unemployment
program integrity fund under sub. (1f).

3. Amounts transferred under sub. (1m).

4. Assessments under s. 108.221 (1) and (2).

5. Amounts transferred from the appropriation account un-
der s. 20.445 (1) (aL).

6. Assessments under s. 108.225 (4) (b).

(b) The department shall use the moneys in the unemploy-
ment program integrity fund for payment of costs associated with
program integrity activities.

(2) If the department finds, at any time within a fiscal year for
which it has prescribed lower contribution rates to the adminis-
trative account than the maximum rate permitted under sub. (1),
that such lower rates will not adequately finance the administra-
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tion of this chapter or are excessive for that purpose, the depart-
ment may by general rule prescribe a new schedule of rates in no
case exceeding the specified maximum to apply under this sec-
tion for the balance of the fiscal year.

(2m) Within the limit specified by sub. (1), the department
may by rule prescribe at any time as to any period any such rate or
rates or schedule as it deems necessary and proper hereunder.
Unless thus prescribed, no such rate or rates or schedule shall ap-
ply under sub. (1) or (2).

(4) If section 303 (a) (5) of title IIT of the social security act
and section 3304 (a) (4) of the internal revenue code are amended
to permit a state agency to use, in financing administrative expen-
ditures incurred in carrying out its employment security func-
tions, some part of the moneys collected or to be collected under
the state unemployment insurance law, in partial or complete sub-
stitution for grants under title III, then this chapter shall, by rule
of the department, be modified in the manner and to the extent
and within the limits necessary to permit such use by the depart-
ment under this chapter; and the modifications shall become ef-
fective on the same date as such use becomes permissible under
the federal amendments.

History: 1979 ¢.34;1979¢c. 110s. 60 (13); 1981 c. 315; 1983 a. 8, 27, 384; 1985
a. 29, 332; 1987 a. 27, 38, 403; 1991 a. 315; 1993 a. 490; 1997 a. 39; 1999 a. 15;
2001 a. 35;2003 a. 197; 2007 a. 59; 2009 a. 177,287; 2011 a. 198; 2013 a. 20; 2013
a. 36 s. 236m; 2015 a. 55; 2015 a. 334 ss. 81 to 87, 98, 100; 2017 a. 157; 2021 a.
231.

Cross-reference: See also ch. DWD 150, Wis. adm. code.

108.20 Administrative account. (1) To finance the ad-
ministration of this chapter and to carry out its provisions and
purposes there is established the “administrative account”. This
account shall consist of all contributions and moneys not other-
wise appropriated paid to or transferred by the department for the
account under s. 108.19, and of all moneys received for the ac-
count by the state or by the department from any source, includ-
ing all federal moneys allotted or apportioned to the state or the
department for the employment service or for administration of
this chapter, or for services, facilities or records supplied to any
federal agency from the appropriation under s. 20.445 (1) (n).
The department shall make to federal agencies such reports as are
necessary in connection with or because of such federal aid.

(2) All amounts received by the department for the adminis-
trative account shall be paid over to the secretary of administra-
tion and credited to that account for the administration of this
chapter and the employment service, for the payment of benefits
chargeable to the account under s. 108.07 (5) and for the purposes
specified in sub. (2m).

(2m) From the moneys not appropriated under s. 20.445 (1)
(gg) that are received by the administrative account as interest and
penalties under this chapter, the department shall pay the benefits
chargeable to the administrative account under s. 108.07 (5) and
the interest payable to employers under s. 108.17 (3m), and may
expend the remainder to pay interest due on advances to the un-
employment reserve fund from the federal unemployment ac-
count under title XII of the social security act, 42 USC 1321 to
1324, to conduct research relating to the condition of the unem-
ployment reserve fund under s. 108.14 (6), to administer the un-
employment insurance program and federal or state unemploy-
ment insurance programs authorized by the governor under s.
16.54, to assist the department of justice in the enforcement of
this chapter, to make payments to satisfy a federal audit exception
concerning a payment from the fund or any federal aid disal-
lowance involving the unemployment insurance program, or to
make payments to the fund if such action is necessary to obtain a
lower interest rate or deferral of interest payments on advances
from the federal unemployment account under title XII of the so-
cial security act, except that any interest earned pending disburse-
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ment of federal employment security grants under s. 20.445 (1)
(n) shall be credited to the general fund.

(8) There shall be included in the moneys governed by sub.
(2m) any amounts collected by the department under ss. 108.04
(11) (c) and (cm) and 108.22 (1) (a), (ac), (ad), and (af) as tardy
filing fees, forfeitures, interest on delinquent payments, or other
penalties.

(4) Any moneys transferred to the administrative account
from the federal administrative financing account pursuant to s.
108.161 shall be expended or restored to that account in accor-
dance with s. 108.161.

History: 1973 c. 90 s. 559; 1981 c. 36 ss. 38, 39, 45; 1983 a. 8, 388; 1985 a. 17,
29, 40; 1987 a. 27, 38, 403; 1989 a. 77; 1991 a. 89; 1997 a. 27, 39, 252; 1999 a. 15;
2001 a. 35; 2003 a. 33; 2005 a. 86; 2007 a. 20, 59; 2009 a. 287.

108.205 AQuarterly wage reports. (1) Each employer
shall file with the department, in such form as the department by
rule requires, a quarterly report showing the name, social security
number and wages paid to each employee who is employed by the
employer in employment with the employer during the quarter.
The employer shall file the report no later than the last day of the
month following the completion of each quarter.

(1m) (a) The department shall prescribe the manner and
form for filing reports under sub. (1) electronically.

(b) Each employer agent shall file its reports electronically in
the manner and form prescribed by the department.

(2) Each employer of 25 or more employees, as determined
under s. 108.22 (1) (ae), that does not use an employer agent to
file its reports under this section shall file the quarterly report un-
der sub. (1) electronically in the manner and form prescribed by
the department. An employer that becomes subject to an elec-
tronic reporting requirement under this subsection shall file its
initial report under this subsection for the quarter during which
the employer becomes subject to the reporting requirement.
Once an employer becomes subject to the reporting requirement
under this subsection, the employer shall continue to file its quar-
terly reports under this subsection unless that requirement is
waived by the department.

History: 1987 a. 38; 1991 a. 89; 1997 a. 39; 1999 a. 15; 2005 a. 86; 2007 a. 59;
2013 a. 36.
Cross-reference: See also ch. DWD 111, Wis. adm. code.

108.21 Record and audit of payrolls. (1) Every employ-
ing unit which employs one or more individuals to perform work
in this state shall keep an accurate work record for each individual
employed by it, including full name, address and social security
number, which will permit determination of the weekly wages
earned by each such individual, the wages paid within each quar-
ter to that individual and the salary reduction amounts that are not
wages and that would have been paid by the employing unit to
that individual as salary but for a salary reduction agreement un-
der a cafeteria plan, within the meaning of 26 USC 125. Each
such employing unit shall permit any authorized representative of
the department to examine, at any reasonable time, the work
record and any other records which may show any wages paid by
the employing unit, or any salary reduction amounts that are not
wages and that would have been paid by the employing unit as
salary but for a salary reduction agreement under a cafeteria plan,
within the meaning of 26 USC 125, regardless of the format in
which such a record is maintained. If such a record is maintained
by an employing unit in machine-readable format, the employing
unit shall provide the department with information necessary to
retrieve the record. If the department determines that the employ-
ing unit is unable to provide access to such a record or that the re-
trieval capability at the site where the record is maintained is not
adequate for efficient examination, the employing unit shall pro-
vide a copy of the record to the department and shall allow the
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department to remove the copy from that site for such period as
will permit examination at another location. Each such employ-
ing unit shall furnish to the department upon demand a sworn
statement of the information contained in any such record.

(2) The findings of an authorized representative of the depart-
ment, based on examination of the records of any such employing
unit under sub. (1) and embodied in an audit report issued to the
employing unit, are a determination under s. 108.10.

(3) If any such employing unit fails to keep adequate work
records under this section or fails to file the reports required by
this chapter or required by the department under this chapter, the
employing unit’s contribution liability with respect to the period
for which such records are lacking or deficient or for which such
reports have not been filed may be estimated by the department in
a determination made under s. 108.10.

History: 1987 a. 38; 1993 a. 373; 1997 a. 39; 2017 a. 157.
Cross-reference: See also ch. DWD 110, Wis. adm. code.

108.22 Timely reports, notices and payments. (1) (a)
Except as provided in par. (cm), if any employer, other than an
employer which has ceased business and has not paid or incurred
a liability to pay wages in any quarter following the cessation of
business, is delinquent in making by the assigned due date any
payment to the department required of it under this chapter, the
employer shall pay interest on the delinquent payment at that
monthly rate that annualized is equal to 9 percent or to 2 percent
more than the prime rate as published in the Wall Street Journal
as of September 30 of the preceding year, whichever is greater,
for each month or fraction thereof that the employer is delinquent
from the date such payment became due. If any such employer is
delinquent in filing any quarterly report under s. 108.205 (1) by
the assigned due date, the department may assess a tardy filing
fee to the employer for each delinquent quarterly report in the
amount of $100 or $20 per employee, as reported on the em-
ployer’s most recent quarterly report, whichever is greater, or, if
the report is filed within 30 days after the date that the depart-
ment assesses a tardy filing fee, in the amount of $50. If the de-
partment cannot determine the number of the employer’s employ-
ees from the employer’s most recent quarterly report, the depart-
ment may reasonably estimate the number of the employer’s em-
ployees for purposes of this paragraph.

(ac) In addition to any fee assessed under par. (a), the depart-
ment may assess an employer or employer agent that is subject to
the reporting requirement under s. 108.205 (2) and that fails to
file its report in the manner and form prescribed under that sub-
section a penalty of $20 for each employee whose information is
not reported in the manner and form prescribed under s. 108.205
(Im) (b) or (2).

(ad) 1. An employer agent that is subject to the reporting re-
quirements under s. 108.17 (2g) and that fails to file a contribu-
tion report in accordance with s. 108.17 (2g) may be assessed a
penalty by the department in the amount of $25 for each em-
ployer whose report is not filed electronically in the manner and
form prescribed by the department.

2. An employer that is subject to the reporting requirements
under s. 108.17 (2b) and that fails to file a contribution report in
accordance with s. 108.17 (2b) may be assessed a penalty by the
department in the amount of $25 for each report that is not filed
in accordance with s. 108.17 (2b).

(ae) For purposes of par. (ac), the number of employees em-
ployed by an employer is the total number of employees em-
ployed by the employer at any time during the reporting period.

(af) In addition to the fee assessed under par. (a), the depart-
ment may assess an employer or employer agent that is subject to
a requirement to make contributions by means of an electronic
funds transfer under s. 108.17 (7) and that pays contributions by
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any method inconsistent with s. 108.17 (7) a penalty of the
greater of $50 or an amount equal to one-half of one percent of
the total contributions paid by the employer or employer agent for
the quarter in which the violation occurs.

(am) The interest, penalties, and tardy filing fees levied under
pars. (a), (ac), (ad), and (af) shall be paid to the department and
credited to the administrative account.

(b) If the due date of a report or payment under s. 108.15 (5)
(b), 108.151 (5) (f) or (7), 108.155, 108.16 (8), 108.17, or
108.205 would otherwise be a Saturday, Sunday, or legal holiday
under state or federal law, the due date is the next following day
which is not a Saturday, Sunday, or legal holiday under state or
federal law.

(c) Any report or payment, except a payment required by s.
108.15 (5) (b), 108.151 (5) (f) or (7), or 108.155, to which this
subsection applies is delinquent, within the meaning of par. (a),
unless it is received by the department, in the form prescribed by
law or rule of the department, no later than its due date as deter-
mined under par. (b). Any payment required by s. 108.15 (5) (b),
108.151 (5) (f) or (7), or 108.155 is delinquent, within the mean-
ing of par. (a), unless it is received by the department, in the form
prescribed by law, no later than the last day of the month in which
it is due.

(cm) In limited circumstances as prescribed by rule of the de-
partment, the department may waive or decrease the interest
charged under par. (a) or s. 108.17 (2¢) (c).

(d) The tardy payment fee or filing fee may be waived by the
department if the employer later files the required report or
makes the required payment and satisfies the department that the
report or payment was tardy due to circumstances beyond the em-
ployer’s control.

(e) Any notice filed under s. 108.15 (3) (a) or (b), 108.151 (3)
(a), or 108.152 (2) (a) or assurance filed under s. 108.151 (2) (a)
or (4) (a) 2. is timely if it is received by the department by De-
cember 31 or, if mailed, is either postmarked no later than that
due date or is received by the department no later than 3 days af-
ter that due date.

(f) Any notice of assurance filed under s. 108.151 (2) (c) is
timely if it is received by the department by its due date or, if
mailed, is either postmarked no later than that due date or is re-
ceived by the department no later than 3 days after that due date.

(1m) If any person owes any contributions, reimbursements
or assessments under s. 108.15, 108.151, 108.155, or 108.19
(1m), benefit overpayments, interest, fees, payments for forfei-
tures, other penalties, or any other amount to the department un-
der this chapter and fails to pay the amount owed, the department
has a perfected lien upon the right, title, and interest in all of the
person’s real and personal property located in this state in the
amount finally determined to be owed, plus costs. Except where
creation of a lien is barred or stayed by bankruptcy or other insol-
vency law, the lien is effective upon the earlier of the date on
which the amount is first due or the date on which the department
issues a determination of the amount owed under this chapter and
shall continue until the amount owed, plus costs and interest to
the date of payment, is paid, except as provided in sub. (8) (d). If
a lien is initially barred or stayed by bankruptcy or other insol-
vency law, it shall become effective immediately upon expiration
or removal of such bar or stay. The perfected lien does not give
the department priority over lienholders, mortgagees, purchasers
for value, judgment creditors, and pledges whose interests have
been recorded before the department’s lien is recorded.

(1r) If any person fails to pay to the department a covered un-
employment compensation debt, as defined in 26 USC 6402 (f)
(4), provided that no appeal or review permitted under this chap-
ter is pending and that the time for taking an appeal or review has
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expired, the department or any authorized representative of the
department may set off the amount against a federal overpayment
under 26 USC 6402 (f).

(1t) If any person fails to pay to the department any amount
under this chapter, provided that no appeal or review permitted
under this chapter is pending and that the time for taking an ap-
peal or review has expired, the department or any authorized rep-
resentative of the department may set off the amount against a re-
fund, overpayment, or disbursement under s. 71.93.

(2) (a) 1. If any person fails to pay to the department any
amount due or determined to be owed under this chapter, the de-
partment or any authorized representative of the department may
record the lien created under sub. (1m) by issuing a warrant di-
rected to the clerk of circuit court for any county of the state.

2. The clerk of circuit court shall enter in the judgment and
lien docket the name of the person mentioned in the warrant, the
amount owed, and the date on which the warrant is entered.

3. A warrant entered under subd. 2. shall be considered in all
respects as a final judgment.

4. The department or any authorized representative of the
department may thereafter file an execution with the clerk of cir-
cuit court for filing by the clerk of circuit court with the sheriff of
any county where real or personal property of the person is lo-
cated, commanding the sheriff to levy upon and sell sufficient
real and personal property of the person located in that county to
pay the amount stated in the warrant in the same manner as upon
an execution against property issued upon the judgment of a court
of record, and to return the warrant to the department and pay to
it the money collected by virtue thereof within 60 days after re-
ceipt of the warrant.

(b) The clerk of circuit court shall accept, file, and enter each
warrant under par. (a) and each satisfaction, release, or with-
drawal under subs. (5), (6), and (8m) in the judgment and lien
docket without prepayment of any fee, but the clerk of circuit
court shall submit a statement of the proper fee semiannually to
the department covering the periods from January 1 to June 30
and July 1 to December 31 unless a different billing period is
agreed to between the clerk of circuit court and the department.
The fees shall then be paid by the department, but the fees pro-
vided by s. 814.61 (5) for entering the warrants shall be added to
the amount of the warrant and collected from the person when
satisfaction or release is presented for entry.

(c) Atleast 15 days before issuing any warrant to a person un-
der par. (a), the department shall issue a demand to the person for
payment of the amounts owed and give written or electronic no-
tice that the department may issue a warrant. The refusal or fail-
ure of the person to receive the notice does not prevent the depart-
ment from issuing the warrant. The department is only required
to give the notice required under this paragraph to a person the
first time the department issues a warrant to the person, and not
for any subsequent warrant issued to that person.

(3) (a) The department may issue a warrant of like terms,
force, and effect to any employee or other agent of the depart-
ment, who may file a copy of such warrant with the clerk of cir-
cuit court of any county in the state, and thereupon the clerk shall
enter the warrant in the judgment and lien docket and the warrant
shall have the same force and effect as is provided in sub. (2). In
the execution of the warrant, the employee or other agent shall
have all the powers conferred by law upon a sheriff, but shall not
be entitled to collect from the person any fee or charge for the ex-
ecution of the warrant in excess of the actual expenses paid in the
performance of his or her duty.

(b) In executing a warrant under par. (a), the employee or
agent may conduct, or may engage a 3rd party to conduct, an exe-
cution sale of property in any county of this state and may sell, or
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may engage a 3rd party to sell, the property in any manner that, in
the discretion of the department, will bring the highest net bid or
price, including an Internet-based auction or sale. The cost of
conducting each auction or sale shall be reimbursed to the depart-
ment out of the proceeds of the auction or sale.

(4) If a warrant is returned not satisfied in full, the depart-
ment shall have the same remedies to enforce the amount due as
if the department had recovered judgment against the person for
the same and an execution is returned wholly or partially not
satisfied.

(5) When the amounts set forth in a warrant together with in-
terest and other fees to the date of payment and all costs due the
department have been paid, the department shall issue a satisfac-
tion of the warrant and file it with the clerk of circuit court. The
clerk of circuit court shall immediately enter a satisfaction of the
judgment on the judgment and lien docket. The department shall
send a copy of the satisfaction to the person.

(6) The department, if it finds that the interests of the state
will not thereby be jeopardized, and upon such conditions as it
may exact, may issue a release of any warrant with respect to any
real or personal property upon which the warrant is a lien or
cloud upon title, and such release shall be entered of record by the
clerk upon presentation to the clerk and payment of the fee for fil-
ing said release and the same shall be held conclusive that the lien
or cloud upon the title of the property covered by the release is
extinguished.

(7) At any time after the filing of a warrant, the department
may commence and maintain a garnishee action as provided by
ch. 812 or may use the remedy of attachment as provided by ch.
811 for actions to enforce a judgment. The place of trial of such
an action may be either in Dane County or the county where the
debtor resides and shall not be changed from the county in which
such action is commenced, except upon consent of the parties.

(8) (a) If benefits are erroneously paid to an individual, the
individual’s liability to reimburse the fund for the overpayment
may be set forth in a determination or decision issued under s.
108.09. Any determination which establishes or increases an
overpayment shall include a finding concerning whether waiver
of benefit recovery is required under par. (c). If any decision of
an appeal tribunal, the commission or any court establishes or in-
creases an overpayment and the decision does not include a find-
ing concerning whether waiver of benefit recovery is required un-
der par. (c), the tribunal, commission or court shall remand the is-
sue to the department for a determination.

(b) To recover any overpayment to an individual that is not
otherwise repaid or recovery of which has not been waived, the
department may recoup the amount of the overpayment by, in ad-
dition to its other remedies in this chapter, deducting the amount
of the overpayment from benefits the individual would otherwise
be eligible to receive.

(c) 1. The department shall waive recovery of benefits that
were erroneously paid if:

a. The overpayment was the result of a departmental error;
and

b. The overpayment did not result from the fault of an em-
ployee as provided in s. 108.04 (13) (f), or because of a claimant’s
false statement or misrepresentation.

2. If a determination or decision issued under s. 108.09 is
amended, modified or reversed by an appeal tribunal, the com-
mission or any court, that action shall not be treated as establish-
ing a departmental error for purposes of subd. 1. a.

(d) The department may not collect any interest on any benefit
overpayment.

(8e) If the department determines a payment has been made
to an unintended recipient erroneously without fault on the part

UNEMPLOYMENT INSURANCE 108.221
of the intended payee or payee’s authorized agent, the department
may issue the correct payment to the intended payee if necessary,
and may recover the amount of the erroneous payment from the
recipient under this section or s. 108.225 or 108.245. Any
amount so recovered shall be credited to the fund’s balancing
account.

(8m) If the department issues an erroneous warrant, the de-
partment shall issue a notice of withdrawal of the warrant to the
clerk of circuit court for the county in which the warrant is filed.
The clerk shall void the warrant and any liens attached by it.

(9) Any person who is an officer, employee, member, man-
ager, partner, or other responsible person of an employer, and
who has control or supervision of or responsibility for filing any
required contribution reports or making payment of amounts due
under this chapter, and who willfully fails to file such reports or
to make such payments to the department, or to ensure that such
reports are filed or that such payments are made, may be found
personally liable for those amounts in the event that after proper
proceedings for the collection of those amounts, as provided in
this chapter, the employer is unable to pay those amounts to the
department. Personal liability as provided in this subsection sur-
vives dissolution, reorganization, bankruptcy, receivership, as-
signment for the benefit of creditors, judicially confirmed exten-
sion or composition, or any analogous situation of the employer
and shall be set forth in a determination or decision issued under
s. 108.10. An appeal or review of a determination under this sub-
section shall not include an appeal or review of determinations of
amounts owed by the employer.

(10) A private agency that serves as a fiscal agent under s.
46.2785 or contracts with a fiscal intermediary to serve as a fiscal
agent under s. 46.272 (7) (e) or 47.035 as to any individual per-
forming services for a person receiving long-term support ser-
vices under s. 46.272 (7) (b), 46.275, 46.277, 46.278, 46.2785,
46.286, 46.495, 51.42, or 51.437 or personal assistance services
under s. 47.02 (6) (c) may be found jointly and severally liable for
the amounts owed by the person under this chapter, if, at the time
the person’s quarterly report is due under this chapter, the private
agency served as a fiscal agent for the person. The liability of the
agency as provided in this subsection survives dissolution, reor-
ganization, bankruptcy, receivership, assignment for the benefit
of creditors, judicially confirmed extension or composition, or
any analogous situation of the person and shall be set forth in a
determination or decision issued under s. 108.10. An appeal or
review of a determination under this subsection shall not include
an appeal or review of determinations of amounts owed by the
person. This subsection does not apply with respect to a private
agency that has made an election under s. 108.065 (3m).

(11) (a) The department may recover its actual costs, dis-
bursements, expenses, and fees incurred in recovering any

amount due under this chapter.

(b) The department may charge and recover the costs related
to payments made to the department by debit card, credit card, or
another payment method.

History: 1973 c. 247; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 343;
1979 c. 52; 1981 c. 36; 1985 a. 17, 29; 1987 a. 38; 1989 a. 77; 1991 a. 89; 1993 a.
112, 373; 1995 a. 224; 1997 a. 39; 1999 a. 15; 2001 a. 35; 2003 a. 197; 2005 a. 86;
2007 a. 59; 2009 a. 287; 2011 a. 198, 236; 2013 a. 36, 276; 2015 a. 86, 334; 2017 a.
157;2019 a. 9; 2021 a. 231.

Cross-reference: See also chs. DWD 110 and 111, Wis. adm. code.

Only the Department of Industry, Labor and Human Relations may waive collec-
tion of an overpayment. Topp v. LIRC, 133 Wis. 2d 422, 395 N.W.2d 815 (Ct. App.
1986).

Unemployment compensation warrants may be docketed by a clerk of circuit
court prior to issuance of the warrants to the sheriff for levy purposes. 61 Atty. Gen.
148.

The department has discretion whether to seek recovery of overpayments due to
the department’s error. 67 Atty. Gen. 228.

108.221 Misclassification; administrative assess-
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108.221 UNEMPLOYMENT INSURANCE

ments. (1) (a) Any employer described in s. 108.18 (2) (c) or
engaged in the painting or drywall finishing of buildings or other
structures who knowingly and intentionally provides false infor-
mation to the department for the purpose of misclassifying or at-
tempting to misclassify an individual who is an employee of the
employer as a nonemployee shall, for each incident, be assessed a
penalty by the department in the amount of $500 for each em-
ployee who is misclassified, but not to exceed $7,500 per
incident.

(b) The department shall consider the following nonexclusive
factors in determining whether an employer described under par.
(a) knowingly and intentionally provided false information to the
department for the purpose of misclassifying or attempting to
misclassify an individual who is an employee of the employer as
a nonemployee:

1. Whether the employer was previously found to have mis-
classified an employee in the same or a substantially similar
position.

2. Whether the employer was the subject of litigation or a
governmental investigation relating to worker misclassification
and the employer, as a result of that litigation or investigation, re-
ceived an opinion or decision from a federal or state court or
agency that the subject position or a substantially similar position
should be classified as an employee.

(2) Any employer described in s. 108.18 (2) (c) or engaged in
the painting or drywall finishing of buildings or other structures
who, through coercion, requires an individual to adopt the status
of a nonemployee shall be assessed a penalty by the department
in the amount of $1,000 for each individual so coerced, but not to
exceed $10,000 per calendar year.

(3) Assessments under subs. (1) and (2) shall be deposited in
the unemployment program integrity fund.
History: 2015 a. 334.

108.223 Financial record matching program. (1) DEF-
INITIONS. In this section:

(a) “Account” means a demand deposit account, checking ac-
count, negotiable withdrawal order account, savings account,
time deposit account, or money market mutual fund account.

(bg) “Debt” has the meaning given in s. 108.225 (1) (b).

(br) “Debtor” means a debtor, as defined in s. 108.225 (1) (c),
whose debt has been finally determined under this chapter and is
not subject to further appeal and for whom, with respect to a debt,
a warrant has been issued under s. 108.22 (2) or (3).

(c) “Financial institution” has the meaning given in 12 USC
3401 (1).

(2) MATCHING PROGRAM AND AGREEMENTS. (a) The depart-
ment shall operate a financial record matching program under
this section for the purpose of identifying the assets of debtors.

(b) The department shall enter into agreements with financial
institutions doing business in this state to operate the financial
record matching program under this section. An agreement shall
require the financial institution to participate in the financial
record matching program by electing either the financial institu-
tion matching option under sub. (3) or the state matching option
under sub. (4). The financial institution and the department may
by mutual agreement amend the agreement. A financial institu-
tion that wishes to choose a different matching option shall pro-
vide the department with at least 60 days’ notice. The department
shall furnish the financial institution with a signed copy of the
agreement.

(c) The department shall reimburse a financial institution up
to $125 per calendar quarter for participating in the financial
record matching program under this section. The department
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shall make reimbursements under this paragraph from the appro-
priation under s. 20.445 (1) (n).

(d) To the extent feasible, the information to be exchanged un-
der the matching program shall be provided by electronic data ex-
change as prescribed by the department in the agreement under
par. (b).

(3) FINANCIAL INSTITUTION MATCHING OPTION. If a finan-
cial institution with which the department has an agreement un-
der sub. (2) elects the financial institution matching option under
this subsection, all of the following apply:

(a) At least once each calendar quarter, the department shall
provide to the financial institution, in the manner specified in the
agreement under sub. (2) (b), information regarding debtors. The
information shall include names and social security or other tax-
payer identification numbers.

(b) Based on the information received under par. (a), the fi-
nancial institution shall take actions necessary to determine
whether any debtor has an ownership interest in an account main-
tained at the financial institution. If the financial institution de-
termines that a debtor has an ownership interest in an account at
the financial institution, the financial institution shall provide the
department with a notice containing the debtor’s name, address
of record, social security number or other taxpayer identification
number, and account information. The account information shall
include the account number, the account type, the nature of the
ownership interest in the account, and the balance of the account
at the time that the record match is made. The notice under this
paragraph shall be provided in the manner specified in the agree-
ment under sub. (2) (b) and, to the extent feasible, by an elec-
tronic data exchange.

(4) STATE MATCHING OPTION. If a financial institution with
which the department has an agreement under sub. (2) elects the
state matching option under this subsection, all of the following
apply:

(a) At least once each calendar quarter, the financial institu-
tion shall provide the department with information concerning all
accounts maintained at the financial institution. For each account
maintained at the financial institution, the financial institution
shall notify the department of the name and social security num-
ber or other tax identification number of each person having an
ownership interest in the account, together with a description of
each person’s interest. The information required under this para-
graph shall be provided in the manner specified in the agreement
under sub. (2) (b) and, to the extent feasible, by an electronic data
exchange.

(b) The department shall take actions necessary to determine
whether any debtor has an ownership interest in an account main-
tained at the financial institution providing information under
par. (a). Upon the request of the department, the financial institu-
tion shall provide to the department, for each debtor who matches
information provided by the financial institution under par. (a),
the address of record, the account number and account type, and
the balance of the account.

(5) USE OF INFORMATION BY FINANCIAL INSTITUTION;
PENALTY. A financial institution participating in the financial
record matching program under this section, and the employees,
agents, officers, and directors of the financial institution, may use
information received from the department under sub. (3) only for
the purpose of matching records and may use information pro-
vided by the department in requesting additional information un-
der sub. (4) only for the purpose of providing the additional infor-
mation. Neither the financial institution nor any employee, agent,
officer, or director of the financial institution may disclose or re-
tain information received from the department concerning
debtors. Any person who violates this subsection may be fined
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not less than $50 nor more than $1,000 or imprisoned in the
county jail for not less than 10 days or more than one year or both.

(6) USE OF INFORMATION BY DEPARTMENT. The department
may use information provided by a financial institution under this
section only for matching records under sub. (4), for administer-
ing the financial record matching program under this section, and
for pursuing the collection of amounts owed to the department by
debtors. The department may not disclose or retain information
received from a financial institution under this section concern-
ing account holders who are not debtors.

(7) FINANCIAL INSTITUTION LIABILITY. A financial institu-
tion is not liable to any person for disclosing information to the
department in accordance with an agreement under this section
or for any other action that the financial institution takes in good
faith to comply with this section.

History: 2013 a. 36; 2017 a. 157; 2021 a. 231.

108.225 Levy for delinquent contributions or benefit
overpayments. (1) DEFINITIONS. In this section:

(a) “Contribution” includes a reimbursement or assessment
under s. 108.15, 108.151, 108.152, or 108.155, interest for a non-
timely payment, fees, and any payment due for a forfeiture im-
posed upon an employing unit under s. 108.04 (11) (c) or other
penalty assessed by the department under this chapter.

(b) “Debt” means any amount due under this chapter.

(c) “Debtor” means a person who owes the department a debt.

(d) “Disposable earnings” means that part of the earnings of
any individual after the deduction from those earnings of any
amounts required by law to be withheld, any life, health, dental or
similar type of insurance premiums, union dues, any amount nec-
essary to comply with a court order to contribute to the support of
minor children, and any levy, wage assignment or garnishment
executed prior to the date of a levy under this section.

(e) “Federal minimum hourly wage” means that wage pre-
scribed by 29 USC 206 (a) (1).

(f) “Levy” means all powers of distraint and seizure.

(g) “Property” includes all tangible and intangible personal
property and rights to such property, including compensation
paid or payable for personal services, whether denominated as
wages, salary, commission, bonus or otherwise, periodic pay-
ments received pursuant to a pension or retirement program,
rents, proceeds of insurance and contract payments.

(2) POWERS OF LEVY AND DISTRAINT. If any debtor who is li-
able for any debt neglects or refuses to pay that debt after the de-
partment has made demand for payment, the department may
collect that debt and the expenses of the levy by levy upon any
property belonging to the debtor. Whenever the value of any
property that has been levied upon under this section is not suffi-
cient to satisfy the claim of the department, the department may
levy upon any additional property of the debtor until the debt and
expenses of the levy are fully paid.

(3) DUTIES TO SURRENDER. Any person in possession of or
obligated with respect to property or rights to property that is sub-
ject to levy and upon which a levy has been made shall, upon de-
mand of the department, surrender the property or rights or dis-
charge the obligation to the department, except that part of the
property or rights which is, at the time of the demand, subject to
any prior attachment or execution under any judicial process.

(4) FAILURE TO SURRENDER; ENFORCEMENT OF LEVY. (a)
Any debtor who fails or refuses to surrender any property or
rights to property that is subject to levy, upon demand by the de-
partment, is subject to proceedings to enforce the amount of the
levy.

(b) The department may assess a person who fails to comply
with sub. (3) a penalty in the amount of 50 percent of the debt.

UNEMPLOYMENT INSURANCE 108.225
The department shall serve a final demand as provided under sub.
(13) on any person who fails to comply with sub. (3). The depart-
ment shall issue a determination under s. 108.10 to the person for
the amount of the assessment under this subsection no sooner
than 7 days after service of the final demand. Assessments under
this subsection shall be deposited in the unemployment program
integrity fund.

(c) When a 3rd party surrenders the property or rights to the
property on demand of the department or discharges the obliga-
tion to the department for which the levy is made, the 3rd party is
discharged from any obligation or liability to the debtor with re-
spect to the property or rights to the property arising from the sur-
render or payment to the department.

(5) ACTIONS AGAINST THIS STATE. (a) If the department has
levied upon property, any person, other than the debtor who is li-
able to pay the debt out of which the levy arose, who claims an in-
terest in or lien on that property and claims that that property was
wrongfully levied upon may bring a civil action against the state
in the circuit court for Dane County. That action may be brought
whether or not that property has been surrendered to the depart-
ment. The court may grant only the relief under par. (b). No
other action to question the validity of or restrain or enjoin a levy
by the department may be maintained.

(b) In an action under par. (a), if a levy would irreparably in-
jure rights to property, the court may enjoin the enforcement of
that levy. If the court determines that the property has been
wrongfully levied upon, it may grant a judgment for the amount
of money obtained by levy.

(c) For purposes of an adjudication under this subsection, the
determination of the debt upon which the interest or lien of the
department is based is conclusively presumed to be valid.

(6) DETERMINATION OF EXPENSES. The department shall de-
termine its costs and expenses to be paid in all cases of levy.

(7) USE OF PROCEEDS. (a) The department shall apply all
money obtained under this section first against the expenses of
the proceedings and then against the liability in respect to which
the levy was made and any other liability owed to the department
by the debtor.

(b) The department may refund or credit any amount left after
the applications under par. (a), upon submission of a claim there-
for and satisfactory proof of the claim, to the person entitled to
that amount.

(8) RELEASE OF LEVY. The department may release the levy
upon all or part of property levied upon to facilitate the collection
of the liability or to grant relief from a wrongful levy, but that re-
lease does not prevent any later levy.

(9) WRONGFUL LEVY. If the department determines that
property has been wrongfully levied upon, the department may
return the property at any time, or may return an amount of
money equal to the amount of money levied upon.

(10) PRESERVATION OF REMEDIES. The availability of the
remedy under this section does not abridge the right of the de-
partment to pursue other remedies.

(11) EVASION. Any person who removes, deposits or con-
ceals or aids in removing, depositing or concealing any property
upon which a levy is authorized under this section with intent to
evade or defeat the assessment or collection of any debt is guilty
of a Class I felony and shall be liable to the state for the costs of
prosecution.

(12) NOTICE BEFORE LEVY. If no appeal or other proceeding
for review permitted by law is pending and the time for taking an
appeal or petitioning for review has expired, the department shall
make a demand to the debtor for payment of the debt which is
subject to levy and give notice that the department may pursue le-
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gal action for collection of the debt against the debtor. The de-
partment shall make the demand for payment and give the notice
at least 10 days prior to the levy, personally or by any type of mail
service which requires a signature of acceptance, at the address of
the debtor as it appears on the records of the department. The de-
mand for payment and notice shall include a statement of the
amount of the debt, including interest and penalties, and the name
of the debtor who is liable for the debt. The debtor’s refusal or
failure to accept or receive the notice does not prevent the depart-
ment from making the levy. Notice prior to levy is not required
for a subsequent levy on any debt of the same debtor within one
year of the date of service of the original levy.

(13) SERVICE OF LEVY. (a) The department shall serve the
levy upon the debtor and 3rd party by personal service or by any
type of mail service which requires a signature of acceptance.

(b) Personal service shall be made upon an individual, other
than a minor or incapacitated person, by delivering a copy of the
levy to the debtor or 3rd party personally; by leaving a copy of the
levy at the debtor’s dwelling or usual place of abode with some
person of suitable age and discretion residing there; by leaving a
copy of the levy at the business establishment with an officer or
employee of the establishment; or by delivering a copy of the levy
to an agent authorized by law to receive service of process.

(c) The department representative who serves the levy shall
certify service of process on the notice of levy form and the per-
son served shall acknowledge receipt of the certification by sign-
ing and dating it. If service is made by mail, the return receipt is
the certificate of service of the levy.

(d) The debtor’s or 3rd party’s failure to accept or receive ser-
vice of the levy does not invalidate the levy.

(14) ANSWER BY 3RD PARTY. Within 20 days after the ser-
vice of the levy upon a 3rd party, the 3rd party shall file an an-
swer with the department stating whether the 3rd party is in pos-
session of or obligated with respect to property or rights to prop-
erty of the debtor, including a description of the property or the
rights to property and the nature and dollar amount of any such
obligation. If the 3rd party is an insurance company, the insur-
ance company shall file an answer with the department within 45
days after the service of the levy.

(15) DURATION OF LEVY. A levy is effective from the date on
which the levy is first served on the 3rd party until the liability
out of which the levy arose is satisfied, or until the levy is re-
leased, whichever occurs first.

(16) WAGES EXEMPT FROM LEVY. (a) In the case of forfei-
tures imposed upon an employing unit under s. 108.04 (11) (c),
an individual debtor is entitled to an exemption from levy of the
greater of the following:

1. A subsistence allowance of 75 percent of the debtor’s dis-
posable earnings;

2. An amount equal to 30 times the federal minimum hourly
wage for each full week of the debtor’s pay period; or

3. In the case of earnings for a period other than a week, a
subsistence allowance computed so that it is equivalent to that
provided in subd. 2. using a multiple of the federal minimum
hourly wage prescribed by rule of the department.

(am) 1. In the case of benefit overpayments or a penalty im-
posed under s. 108.04 (11) (bh), an individual debtor is entitled to
an exemption from levy of 80 percent of the debtor’s disposable
earnings, except that:

a. A debtor’s disposable earnings are totally exempt from
levy if the debtor’s wages are below the federal income guideline
established under 42 USC 9902 (2) for a household of the
debtor’s size or the levy would cause that result.

b. Upon petition by a debtor demonstrating hardship, the de-
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partment may increase the portion of the debtor’s disposable
earnings that are exempt from levy.

c. The department may decrease or eliminate the exemption
from levy under this paragraph if a final determination has been
issued under s. 108.09 or a judgment has been entered under s.
108.24 (1) in which the debtor has been found guilty of making a
false statement or representation to obtain benefits and the bene-
fits and any assessment under s. 108.04 (11) (cm) have not been
paid or reimbursed at the time that the levy is issued, unless the
fund’s treasurer has written off the debt under s. 108.16 (3) (a).

2. The department shall by rule prescribe a methodology for
application of the exemption applicable to a levy under subd. 1. a.
at the time that the levy is issued.

(17) ExEMPTIONS. The first $1,000 of an account in a depos-
itory institution is exempt from any levy to recover a benefit over-
payment or penalty imposed under s. 108.04 (11) (bh). No other
property is exempt from levy except as provided in sub. (16).

(18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASON
OF LEVY. No employer may discharge or otherwise discriminate
with respect to the terms and conditions of employment against
any employee by reason of the fact that his or her earnings have
been subject to levy for any one levy or because of compliance
with any provision of this section. Whoever willfully violates
this subsection may be fined not more than $10,000 or impris-
oned for not more than 9 months or both.

(19) APPEAL. Any debtor who is subject to a levy proceeding
made by the department has the right to appeal the levy proceed-
ing under s. 108.10. The appeal is limited to questions of prior
payment of the debt that the department is proceeding against,
and mistaken identity of the debtor. The levy is not stayed pend-
ing an appeal in any case where property is secured through the
levy.

(20) CosT OF LEVY. Whenever property is secured by means
of a levy, any 3rd party in possession of the debtor’s property is
entitled to collect from the debtor a levy fee of $5 for each levy in
which a debt is satisfied by means of a single payment and $15 for
each levy in which a debt is satisfied by means of more than one
payment. The fee is payable from the property levied against and
is in addition to the amount of the levy. The 3rd party may charge
the fee to the debtor at the time the party transfers the proceeds of
the levy to the department.

History: 1989 a. 77; 1997 a. 187, 283; 2001 a. 35, 109; 2003 a. 197; 2005 a. 86,
442; 2011 a. 198, 236; 2013 a. 36; 2013 a. 165 s. 115; 2015 a. 334; 2017 a. 157.

108.227 License denial, nonrenewal, discontinuation,
suspension and revocation based on delinquent un-
employment insurance contributions. (1) DEFINITIONS.
In this section:

(a) “Contribution” includes contributions under ss. 108.17
and 108.18, interest for a nontimely payment or a fee assessed on
an employer, an assessment under s. 108.19, any payment due for
a forfeiture imposed upon an employing unit under s. 108.04 (11)
(c), and any other penalty assessed by the department under this
chapter against an employing unit.

(b) “Credential” has the meaning given in s. 440.01 (2) (a).

(c) “Credentialing board” means a board, examining board or
affiliated credentialing board in the department of safety and pro-
fessional services that grants a credential.

(d) “Liable for delinquent contributions” means that a person
has exhausted all of the person’s remedies under s. 108.10 to
challenge the assertion that the person owes the department any
contributions and the person is delinquent in the payment of
those contributions.

(e) “License” means any of the following:
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1. An approval specified in s. 29.024 (2r) or a license speci-
fied in s. 169.35.

2. A license issued by the department of children and fami-
lies under s. 48.66 (1) (a) to a child welfare agency, group home,
shelter care facility, or child care center, as required by s. 48.60,
48.625, 48.65, or 938.22 (7).

3. Alicense, certificate of approval, provisional license, con-
ditional license, certification, certification card, registration, per-
mit, training permit or approval specified in s. 50.35, 50.49 (6)
(a) or (10), 51.038,51.04, 51.42 (7) (b) 11.,51.421 (3) (a), 51.45
(8), 146.40 (3), (3g), or (3m), 254.176, 254.20 (3), 256.15 (5) (a)
or (b), (6g) (a), (7), or (8) (a) or (f) or 343.305 (6) (a) or a license
for operation of a campground specified in s. 97.67 (1).

5. An occupational license, as defined in s. 101.02 (1) (a) 2.

6. A license or certificate of registration issued by the depart-
ment of financial institutions, or a division of it, under ss. 138.09,
138.12, 138.14, 202.12 to 202.14, 202.22, 203.03, 217.05,
218.0101 to 218.0163, 218.02, 218.04, 218.05, 224.72, 224.725,
224.93 or under subch. IV of ch. 551.

6m. A certificate or registration issued under s. 168.23 (3).

7. A license described in s. 218.0114 (14) (a) and (g), a li-
cense described in s. 218.0114 (14) (b), (c) or (e), a license issued
under s. 218.11, 218.12, 218.22, 218.32, 218.41, 343.61 or
343.62, a buyer identification card issued under s. 218.51 or a
certificate of registration issued under s. 341.51.

7m. A license issued under s. 562.05 or 563.24.

8. A license, registration or certification specified in s.
299.07 (1) (a).

9. A credential.

10. A license or permit granted by the department of public
instruction.

11. A license to practice law.

12. A license issued under s. 628.04, 628.92 (1), 632.69 (2),
or 633.14, a registration under s. 628.92 (2), or a temporary li-
cense issued under s. 628.09.

13. Alicense issued by the ethics commission under s. 13.63
(1.

14. A permit under s. 170.12.

15. A certification under s. 73.09.

16. A license issued by the division of hearings and appeals
under s. 102.17 (1) (¢).

(f) “Licensing department” means the department of admin-
istration; the division of hearings and appeals; the department of
agriculture, trade and consumer protection; the board of commis-
sioners of public lands; the department of children and families;
the ethics commission; the department of financial institutions;
the department of health services; the department of natural re-
sources; the department of public instruction; the department of
revenue; the department of safety and professional services; the
office of the commissioner of insurance; or the department of
transportation.

(g) “Nondelinquency certificate” means a certificate that the
department of workforce development issues to a person and that
states that the person is not liable for delinquent contributions.

(1m) GENERAL PROVISIONS. The department shall promul-
gate rules specifying procedures to be used before taking action
under sub. (3) (b) or s. 103.275 (2) (bt), 103.34 (10) (d), 103.91
(4) (d), 103.92 (8), 104.07 (7), or 105.13 (4) with respect to a per-
son whose license or credential is to be denied, not renewed, dis-
continued, suspended, or revoked, including rules with respect to
all of the following:

(a) Permitting the department to take action only when all of
the remedies available to the department under this chapter have
been exhausted.

UNEMPLOYMENT INSURANCE 108.227

(b) Providing persons with a certified notice of liability for
delinquent contributions.

(c) Allowing persons to make full payment of contributions
owed or to negotiate with the department for a payment plan to
pay the delinquent contributions. The rules shall include provi-
sions to consider the ability of persons to pay and provisions to
allow persons sufficient time and payment terms for paying
delinquent contributions.

Cross-reference: See also ch. DWD 114, Wis. adm. code.

(2) DUTIES AND POWERS OF LICENSING DEPARTMENTS. (a)
Each licensing department and the supreme court, if the supreme
court agrees, shall enter into a memorandum of understanding
with the department of workforce development under sub. (4) (a)
that requires the licensing department or supreme court to do all
of the following:

1. Request the department of workforce development to cer-
tify whether an applicant for a license or license renewal or con-
tinuation is liable for delinquent contributions. With respect to
an applicant for a license granted by a credentialing board, the de-
partment of safety and professional services shall make a request
under this subdivision. This subdivision does not apply to the de-
partment of transportation with respect to licenses described in
sub. (1) (e) 7.

2. Request the department of workforce development to cer-
tify whether a license holder is liable for delinquent contribu-
tions. With respect to a holder of a license granted by a creden-
tialing board, the department of safety and professional services
shall make a request under this subdivision.

(b) Each licensing department and the supreme court, if the
supreme court agrees, shall do all of the following:

1. a. If, after a request is made under par. (a) 1. or 2., the de-
partment of workforce development certifies that the license
holder or applicant for a license or license renewal or continua-
tion is liable for delinquent contributions, revoke the license or
deny the application for the license or license renewal or continu-
ation. The department of transportation may suspend licenses
described in sub. (1) (e) 7. in lieu of revoking those licenses. A
suspension, revocation, or denial under this subd. 1. a. is not sub-
ject to administrative review or, except as provided in sub. (6), ju-
dicial review. With respect to a license granted by a credentialing
board, the department of safety and professional services shall
make a revocation or denial under this subd. 1. a. With respect to
a license to practice law, the department of workforce develop-
ment shall not submit a certification under this subd. 1. a. to the
supreme court until after the license holder or applicant has ex-
hausted his or her remedies under subs. (5) (a) and (6) or has
failed to make use of such remedies.

b. Mail a notice of suspension, revocation, or denial under
subd. 1. a. to the license holder or applicant. The notice shall in-
clude a statement of the facts that warrant the suspension, revoca-
tion, or denial and a statement that the license holder or applicant
may, within 30 days after the date on which the notice of suspen-
sion, revocation, or denial is mailed, file a written request with
the department of workforce development to have the certifica-
tion of contribution delinquency on which the suspension, revo-
cation, or denial is based reviewed at a hearing under sub. (5) (a)
and that the license holder or applicant may seek judicial review
under sub. (6) of an affirmation under sub. (5) (b) 2. that the per-
son is liable for delinquent contributions. With respect to a li-
cense granted by a credentialing board, the department of safety
and professional services shall mail a notice under this subd. 1. b.
With respect to a license to practice law, the department of work-
force development shall mail a notice under this subd. 1. b. and
the notice shall indicate that the license holder or applicant may
request a hearing under sub. (5) (a) and may request judicial re-
view under sub. (6) and that the department of workforce devel-
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opment will submit a certificate of delinquency to suspend, re-
voke, or deny a license to practice law to the supreme court after
the license holder or applicant has exhausted his or her remedies
under subs. (5) (a) and (6) or has failed to make use of such reme-
dies. A notice sent to a person who holds a license to practice law
or who is an applicant for a license to practice law shall also indi-
cate that the department of workforce development may not sub-
mit a certificate of delinquency to the supreme court if the license
holder or applicant pays the delinquent contributions in full or
enters into an agreement with the department of workforce devel-
opment to satisfy the delinquency.

2. Except as provided in subd. 2m., if notified by the depart-
ment of workforce development that the department of workforce
development has affirmed a certification of contribution delin-
quency after a hearing under sub. (5) (a), affirm a suspension, re-
vocation, or denial under subd. 1. a. With respect to a license
granted by a credentialing board, the department of safety and
professional services shall make an affirmation under this
subdivision.

2m. With respect to a license to practice law, if notified by
the department of workforce development that the department of
workforce development has affirmed a certification of contribu-
tion delinquency after any requested review under subs. (5) (a)
and (6), decide whether to suspend, revoke, or deny a license to
practice law.

3. If a person submits a nondelinquency certificate issued
under sub. (5) (b) 1., reinstate the license or grant the application
for the license or license renewal or continuation, unless there are
other grounds for suspending or revoking the license or for deny-
ing the application for the license or license renewal or continua-
tion. If reinstatement is required under this subdivision, a person
is not required to submit a new application or other material or to
take a new test. No separate fee may be charged for reinstatement
of a license under this subdivision. With respect to a license
granted by a credentialing board, the department of safety and
professional services shall reinstate a license or grant an applica-
tion under this subdivision.

4. If a person whose license has been suspended or revoked
or whose application for a license or license renewal or continua-
tion has been denied under subd. 1. a. submits a nondelinquency
certificate issued under sub. (3) (a) 2., reinstate the license or
grant the person’s application for the license or license renewal or
continuation, unless there are other grounds for not reinstating
the license or for denying the application for the license or license
renewal or continuation. With respect to a license granted by a
credentialing board, the department of safety and professional
services shall reinstate a license or grant an application under this
subdivision.

(c) 1. Each licensing department and the supreme court may
require a license holder or an applicant for a license or license re-
newal or continuation to provide the following information upon
request:

a. If the license holder or applicant is an individual and has a
social security number, the license holder’s or applicant’s social
security number.

am. If the license holder or applicant is an individual and
does not have a social security number, a statement made or sub-
scribed under oath or affirmation that the license holder or appli-
cant does not have a social security number. The form of the
statement shall be prescribed by the department of children and
families. A license issued in reliance upon a false statement sub-
mitted under this subd. 1. am. is invalid.

b. If the license holder or applicant is not an individual, the
license holder’s or applicant’s federal employer identification
number.
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2. A licensing department may not disclose any information
received under subd. 1. a. or b. to any person except to the depart-
ment of workforce development for the purpose of requesting cer-
tifications under par. (a) 1. or 2. in accordance with the memoran-
dum of understanding under sub. (4) and administering the un-
employment insurance program, to the department of revenue for
the purpose of requesting certifications under s. 73.0301 (2) (a) 1.
or 2. in accordance with the memorandum of understanding un-
der s. 73.0301 (4) and administering state taxes, and to the de-
partment of children and families for the purpose of administer-
ing s. 49.22.

(3) DUTIES AND POWERS OF DEPARTMENT OF WORKFORCE
DEVELOPMENT. (a) The department of workforce development
shall do all of the following:

1. Enter into a memorandum of understanding with each li-
censing department and the supreme court, if the supreme court
agrees, under sub. (4) (a).

2. Upon the request of any applicant for issuance, renewal,
continuation, or reinstatement of a license whose license has
been previously revoked or suspended or whose application for a
license or license renewal or continuation has been previously de-
nied under sub. (2) (b) 1. a., issue a nondelinquency certificate to
the applicant if the applicant is not liable for delinquent
contributions.

3. Upon the request of any person whose license or certifi-
cate has been previously revoked or denied under s. 103.275 (2)
(bt), 103.34 (10) (d), 103.91 (4) (d), 103.92 (8), 104.07 (7), or
105.13 (4), reinstate the license or certificate if the applicant is
not liable for delinquent contributions.

(b) If arequest for certification is made under sub. (2) (a) 1. or
2., the department of workforce development may, in accordance
with a memorandum of understanding entered into under par. (a)
1., certify to the licensing department or the supreme court that
the applicant or license holder is liable for delinquent
contributions.

(4) MEMORANDUM OF UNDERSTANDING. (a) Each memoran-
dum of understanding shall include procedures that do all of the
following:

1. Establish requirements for making requests under sub. (2)
(a) 1. and 2., including specifying the time when a licensing de-
partment or the supreme court shall make requests under sub. (2)
(a) 1. and 2., and for making certifications under sub. (3) (b).

2. Implement the requirements specified in sub. (2) (b) 3.
and 4.

(b) The department of workforce development and the licens-
ing department shall consider all of the following factors in estab-
lishing requirements under par. (a) 1.:

1. The need to issue licenses in a timely manner.

2. The convenience of applicants.

3. The impact on collecting delinquent contributions.

4. The effects on program administration.

5. Whether a suspension, revocation, or denial under sub. (2)
(b) 1. a. will have an impact on public health, safety, or welfare or
the environment.

(5) HEARING. (a) The department of workforce development
shall conduct a hearing requested by a license holder or applicant
for a license or license renewal or continuation under sub. (2) (b)
1. b, or as requested under s. 103.275 (2) (bt), 103.34 (10) (d),
103.91 (4) (d), 103.92 (8), 104.07 (7), or 105.13 (4), to review a
certification or determination of contribution delinquency that is
the basis of a denial, suspension, or revocation of a license or cer-
tificate in accordance with this section or an action taken under s.
103.275 (2) (bt), 103.34 (10) (d), 103.91 (4) (d), 103.92 (8),
104.07 (7), or 105.13 (4). A hearing under this paragraph is lim-
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ited to questions of mistaken identity of the license or certificate
holder or applicant and of prior payment of the contributions that
the department of workforce development certified or deter-
mined the license or certificate holder or applicant owes the de-
partment. At a hearing under this paragraph, any statement filed
by the department of workforce development, the licensing de-
partment, or the supreme court, if the supreme court agrees, may
be admitted into evidence and is prima facie evidence of the facts
that it contains. Notwithstanding ch. 227, a person entitled to a
hearing under this paragraph is not entitled to any other notice,
hearing, or review, except as provided in sub. (6).

(b) After a hearing conducted under par. (a) or, in the case of
a determination related to a license to practice law, after a hearing
under par. (a) or, if the hearing is appealed, after judicial review
under sub. (6), the department of workforce development shall do
one of the following:

1. Issue a nondelinquency certificate to a license holder or an
applicant for a license or license renewal or continuation if the
department determines that the license holder or applicant is not
liable for delinquent contributions. For a hearing requested in re-
sponse to an action taken under s. 103.275 (2) (bt), 103.34 (10)
(d), 103.91 (4) (d), 103.92 (8), 104.07 (7), or 105.13 (4), the de-
partment shall grant a license or certificate or reinstate a license
or certificate if the department determines that the applicant for
or the holder of the license or certificate is not liable for delin-
quent contributions, unless there are other grounds for denying
the application or revoking the license or certificate.

2. Provide notice that the department of workforce develop-
ment has affirmed its certification of contribution delinquency to
a license holder; to an applicant for a license, a license renewal, or
a license continuation; and to the licensing department or the
supreme court, if the supreme court agrees. For a hearing re-
quested in response to an action taken under s. 103.275 (2) (bt),
103.34 (10) (d), 103.91 (4) (d), 103.92 (8), 104.07 (7), or 105.13
(4), the department of workforce development shall provide no-
tice to the license or certificate holder or applicant that the de-
partment of workforce development has affirmed its determina-
tion of contribution delinquency.

(6) JUDICIAL REVIEW. A license holder or applicant may seek
judicial review under ss. 227.52 to 227.60 of an affirmation under
sub. (5) (b) 2. that the person is liable for delinquent contribu-
tions, except that the review shall be in the circuit court for Dane
County.

History: 2013 a. 36, 276, 357; 2015 a. 55, 118, 258; 2017 a. 331; 2021 a. 232;
2023 a. 131, 267.

108.23 Preference of required payments. In the event
of an employer’s dissolution, reorganization, bankruptcy, re-
ceivership, assignment for benefit of creditors, judicially con-
firmed extension proposal or composition, or any analogous situ-
ation including the administration of estates in circuit courts, the
payments required of the employer under this chapter shall have
preference over all claims of general creditors and shall be paid
next after the payment of preferred claims for wages. If the em-
ployer is indebted to the federal government for taxes due under
the federal unemployment tax act and a claim for the taxes has
been duly filed, the amount of contributions which should be
paid to allow the employer the maximum offset against the taxes
shall have preference over preferred claims for wages and shall be
on a par with debts due the United States, if by establishing the
preference the offset against the federal tax can be secured under
26 USC 3302 (a) (3).
History: 1977 c. 449; 2021 a. 231.

108.24 Penalties. (1) (a) Any person who knowingly
makes a false statement or representation to obtain any benefit
payment under this chapter, either for himself or herself or for any
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other person, may be penalized as provided in par. (b). Any
penalty imposed under par. (b) is in addition to any penalty im-
posed under s. 108.04 (11) (bh).

(b) Whoever violates par. (a):

1. If the value of any benefits obtained does not exceed
$2,500, is subject to a fine not to exceed $10,000 or imprison-
ment not to exceed 9 months, or both.

2. If the value of any benefits obtained exceeds $2,500 but
does not exceed $5,000, is guilty of a Class I felony.

3. If the value of any benefits obtained exceeds $5,000 but
does not exceed $10,000, is guilty of a Class H felony.

4. If the value of any benefits obtained exceeds $10,000, is
guilty of a Class G felony.

(c) In any case involving more than one violation of par. (a),
all such violations may be prosecuted as a single crime.

(2) Except as provided in sub. (2m) and s. 108.16 (8) (m), any
person who knowingly makes a false statement or representation
in connection with any report or as to any information duly re-
quired by the department under this chapter, or who knowingly
refuses or fails to keep any records or to furnish any reports or in-
formation duly required by the department under this chapter,
shall be fined not less than $100 nor more than $500, or impris-
oned not more than 90 days or both; and each such false statement
or representation and every day of such refusal or failure consti-
tutes a separate offense.

(2m) Any employer described in s. 108.18 (2) (c) or engaged
in the painting or drywall finishing of buildings or other struc-
tures who, after having previously been assessed an administra-
tive penalty by the department under s. 108.221 (1), knowingly
and intentionally provides false information to the department for
the purpose of misclassifying or attempting to misclassify an in-
dividual who is an employee of the employer as a nonemployee
shall be fined $1,000 for each employee who is misclassified,
subject to a maximum fine of $25,000 for each violation. The de-
partment may refer violations of this subsection for prosecution
by the department of justice or the district attorney for the county
in which the violation occurred.

(3) (a) Whoever does any of the following shall be fined not
less than $100 nor more than $1,000 or imprisoned for not more
than 90 days or both:

1. Makes a deduction from the wages of an employee be-
cause of liability for contributions or payments in lieu of contri-
butions under this chapter or because of the employee’s potential
right to benefits.

2. Knowingly refuses or fails to furnish to an employee any
notice, report or information duly required under this chapter by
the department to be furnished to such employee.

3. Directly or indirectly, by promise of reemployment or by
threat not to employ, to terminate, or not to reemploy or by any
other means, attempts to induce an employee to:

a. Refrain from claiming or accepting benefits, participating
in an audit or investigation by the department, or testifying in a
hearing held under s. 108.09, 108.095, or 108.10.

b. Waive any right under this chapter.

4. Discriminates or retaliates against an individual because
the individual claims benefits, participates in an audit or investi-
gation by the department under this chapter, testifies in a hearing
under s. 108.09, 108.095, or 108.10, or exercises any other right
under this chapter.

(b) Each violation of this subsection constitutes a separate
offense.

(4) Any person who, without authorization of the depart-
ment, permits inspection or disclosure of any record relating to
the administration of this chapter that is provided to the person by
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the department under s. 108.14 (7) (a), (b), or (bm) and any per-
son who, without authorization of the commission, permits in-
spection or disclosure of any record relating to the administration
of this chapter that is provided to the person by the commission
under s. 108.14 (7) (a), shall be fined not less than $25 nor more
than $500 or may be imprisoned in the county jail for not more
than one year or both. Each such unauthorized inspection or dis-
closure constitutes a separate offense.

History: 1973 c. 247; 1983 a. 8; 1991 a. 89; 2005 a. 86; 2009 a. 28, 287, 288;
2011 a. 236; 2013 a. 20; 2015 a. 334; 2017 a. 147; 2017 a. 365 s. 111; 2021 a. 231.

108.245 Recovery of erroneous payments from fund.
(1) Except as provided in sub. (2m), the department may com-
mence an action to preserve and recover the proceeds of any pay-
ment from the fund not resulting from a departmental error, in-
cluding any payment to which the recipient is not entitled, from
any transferee or other person that receives, possesses, or retains
such a payment or from any account, including an account at any
financial institution, resulting from the transfer, use, or disburse-
ment of such a payment. The department may also commence an
action to recover from a claimant the amount of any benefits that
were erroneously paid to another person who was not entitled to
receive the benefits because the claimant or the claimant’s autho-
rized agent divulged the claimant’s security credentials to another
person or failed to take adequate measures to protect the creden-
tials from being divulged to an unauthorized person.

(2) The department may sue for injunctive relief to require the
payee, transferee, or other person, including a financial institu-
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tion, in possession of the proceeds from any payment from the
fund to preserve the proceeds and to prevent the transfer or use of
the proceeds upon showing that the payee, transferee, or other
person that receives, possesses, or retains the proceeds is not enti-
tled to receive, possess, or retain the proceeds pending the final
order of the court directing disposition of the proceeds. Upon en-
try of a final order of the court directing the proceeds to be trans-
ferred to the department, the payee, transferee, or other person in
possession of the proceeds shall transfer the proceeds to the
department.

(2m) No action may be commenced under this section assert-
ing any claim against a claimant unless the claimant has first been
afforded his or her rights to contest the claim under s. 108.09.

(3) Except as provided in sub. (2m), the existence of an ad-
ministrative or other legal remedy for recovery of a payment un-
der sub. (1) or the failure of the department to exhaust any such
remedy is not a defense to an action under sub. (1). A judgment
entered by a court under this section may be recovered and satis-
fied under s. 108.225.

History: 2013 a. 36; 2013 a. 173 5. 33; 2013 a. 276.

108.26 Saving clause. The legislature reserves the right to
amend or repeal all or any part of this chapter at any time; and
there shall be no vested private right of any kind against such
amendment or repeal. All the rights, privileges or immunities
conferred by this chapter or by acts done pursuant thereto shall
exist subject to the power of the legislature to amend or repeal
this chapter at any time.
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