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EXECUTIVE SUMMARY 
Since 1990, district attorneys (DA), deputy district attorneys (DDA), and assistant district 
attorneys (ADA) (collectively, “prosecutors”) have been state employees, funded primarily by 
general purpose revenue. Each year, the State Prosecutors Office (SPO) within the Department of 
Administration (DOA) calculates prosecutorial staffing needs in each county using a weighted 
caseload formula that considers current staffing levels and the number and types of cases 
prosecuted by each county. The 2019-21 biennial budget act allocated 64.95 new prosecutor 
positions throughout the state. Nonetheless, stakeholders continue to express concern regarding 
the ability of prosecutors to handle growing, and increasingly complex, caseloads and the difficulty 
in attracting and retaining prosecutors. Stakeholders also express concerns over the current the 
weighted caseload formula and its usefulness for determining how prosecutor positions are 
allocated.   

At the direction of the Joint Legislative Council co-chairs, this legislative interim research report 
provides background information and describes current law on how prosecutors are funded by 
the state, how caseloads are measured to determine whether a DA’s office is adequately staffed, 
and how positions are allocated based on the weighted caseload formula and other considerations. 
The report describes stakeholders’ concerns with the current weighted caseload formula and 
position allocation, and sets forth alternatives for revising or replacing the formula.  

Specifically, this report includes the following parts:  

• Part I provides certain background information on how DAs’ offices are organized, staffed, and 
funded, and includes a discussion of the weighted caseload formula.  

• Parts II and III discuss concerns raised by stakeholders and sets forth their recommendations 
for legislative consideration. Specifically, these parts include the following sections:  
o A discussion of the challenges faced by DAs’ offices in recruiting and retaining prosecutors 

and a recommendation for increased funding for these positions. 
o A discussion of the potential for the weighted caseload formula, in its current form, to 

create incentives to overcharge in criminal cases and to discourage alternatives to 
prosecution and other policy initiatives created by the Legislature. These sections describe 
and analyze two legislative alternatives to: revise the weighted caseload formula or replace 
it. 

o An explanation of stakeholders’ concern that the weighted caseload formula does not 
accurately reflect their workload and recommendations for revising the formula so as to 
maximize its usefulness in determining staffing needs. 

o A recommendation that the Legislature rely more heavily on the weighted caseload 
formula and less heavily on other considerations when allocating positions. 

This report was prepared by Emily Hicks and Peggy Hurley, Staff Attorneys. 
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PART I 
BACKGROUND AND CURRENT LAW 

Before 1990, prosecutors in Wisconsin were employees of the counties they served. Because 
prosecutors were county employees, there was no statewide uniformity in their salaries and 
benefits. 1989 Wisconsin Act 31 was enacted to remedy this lack of uniformity by establishing 
prosecutors as state employees and creating a centralized statewide prosecution system 
administered by the SPO within the DOA. In 2001, in order to fulfill its duty to prepare the biennial 
budget request for the prosecution system, the SPO began utilizing a weighted caseload formula to 
quantify the staffing needs of prosecutors’ offices throughout the state. Later, in an effort to 
increase prosecutor retention, 2011 Wisconsin Act 238 and 2013 Wisconsin Act 20 established a 
merit-based pay progression plan for DDAs and ADAs.  

STATEWIDE PROSECUTION SYSTEM 

1989 Wisconsin Act 31 created a centralized, statewide prosecution system overseen and 
administered by DOA. Additionally, effective January 1, 1990, Act 31 established DAs, DDAs, and 
ADAs (collectively, “prosecutors”) as state, rather than county, employees.  

The goal of Act 31 was to increase uniformity in compensation of prosecutors, reduce prosecutor 
turnover, and ease the tax burden of counties by centralizing the financing and administration of 
prosecutors’ offices.1 Prior to Act 31, the individual counties, rather than the state, were 
responsible for the financing and administration of prosecutors’ offices. County funding for 
prosecutors’ offices came primarily from property taxes; therefore, a prosecutor’s salary and a 
prosecutor’s office’s available resources could vary drastically across the state. 

Pursuant to Act 31, the statewide prosecution system is made up of 71 prosecutorial units: one for 
each county, with the exception of Shawano and Menominee counties, which are combined to 
form a single, two-county prosecutorial unit. Each prosecutorial unit is headed by an elected DA 

                                                        
1 https://legis.wisconsin.gov/lab/media/1743/07-9full.pdf.  

https://legis.wisconsin.gov/lab/media/1743/07-9full.pdf
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whose salary and benefits are paid by the state. A DA’s salary depends on the population size of 
the jurisdiction the DA serves:  

Size of 
County by 
Population 

Prosecutorial Unit (Population according to DOA’s 2020 estimates2) 

DAs’ FTE 
Salaries (as 
of January 3, 

2021)3 
750,001+  Milwaukee (944,009)  $148,200 
250,001 – 
750,000 

Brown (264,821) 
 

Waukesha (406,785) Dane (543,408) $134,098 

75,001 – 
250,000 

Dodge (90,005) 
Eau Claire (103,959) 

Fond du Lac (104,370) 
Jefferson (84,692) 
Kenosha (170,514) 
La Crosse (120,447) 

 

Manitowoc (81,349) 
Marathon (137,237) 
Outagamie (187,661) 

Ozaukee (90,630) 
Racine (195,766) 
Rock (160,120) 

St. Croix (90,949) 
Sheboygan (116,924) 
Walworth (104,086) 

Washington (138,268) 
Winnebago (169,861) 

Wood (75,381) 

$127,359 

35,001 – 
75,000 

Barron (46,522) 
Calumet (53,338) 

Chippewa (65,339) 
Columbia(57,134) 
Douglas(44,246) 

Dunn(44,788) 

Grant (52,572) 
Green (36,967) 

Marinette (41,255) 
Menominee/Shawano (46,006) 

Monroe (46,882) 
Oconto (38,853) 

Oneida (36,268) 
Pierce (42,413) 
Polk (44,628) 

Portage (71,670) 
Sauk (63,343) 

Waupaca (52,155) 

$121,264 

35,000 or 
less 

Adams (20,701) 
Ashland (15,871) 
Bayfield (15,014) 
Buffalo (13,671) 
Burnett (15,486) 

Clark (34,725) 
Crawford (16,679) 

Door (28,770) 
Florence (4,467) 

Forest (9,183) 

Green Lake (19,178) 
Iowa (23,915) 
Iron (5,909) 

Jackson (20,828) 
Juneau (27,250) 

Kewaunee (20,746) 
Lafayette (17,007) 
Langlade (20,063) 
Lincoln (28,800) 

Marquette (15,387) 
Pepin (7,393) 

Price (14,170) 
Richland (18,034) 

Rusk (14,879) 
Sawyer (16,903) 
Taylor (20,793) 

Trempealeau (30,047) 
Vernon (30,496) 

Vilas (21,769) 
Washburn (15,993) 
Waushara (24,436) 

$108,431 

The DA is authorized to appoint a specified number DDAs and ADAs, whose salaries and benefits 
are also paid by the state. 2011 Wisconsin Act 238 and 2013 Wisconsin Act 20 established a merit-
based pay progression plan for ADAs and DDAs. The merit-based pay progression plan consists of 
17 hourly salary steps, with each step equal to 1/17th of the difference between an attorney’s 
lowest hourly salary and the attorney’s highest possible annual salary. ADAs and DDAs receive pay 
increases at the discretion of their supervising DAs. In other words, pay progression for ADAs and 
DDAs is authorized but not required. Additionally, in order to be eligible for pay progression, 
individuals must have served the State as an ADA or DDA for a continuous period of 12 months or 
more. [s. 230.12 (10) (a), Stats.] 

The SPO in DOA is responsible for preparing the biennial budget request for the prosecution 
system and administering the salaries and benefits of the state’s prosecutors. [ss. 978.11 and 

                                                        
2 https://doa.wi.gov/DIR/Final_Ests_Co_2020.pdf.  
3 https://dpm.wi.gov/Documents/BCER/Compensation/Section_B_19-21.pdf.  

https://doa.wi.gov/DIR/Final_Ests_Co_2020.pdf
https://dpm.wi.gov/Documents/BCER/Compensation/Section_B_19-21.pdf
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978.13, Stats.] Currently, the SPO bases its biennial budget request on the prosecutor weighted 
caseload formula, discussed in further detail below. [ss. 978.11 and 978.13, Stats.] 

WEIGHTED CASELOAD FORMULA 

In 2001, the SPO began using the weighted caseload formula to assess prosecutorial staffing needs 
in order to create its biennial budget request for the prosecution system.4 The weighted caseload 
formula was developed cooperatively by the SPO and Wisconsin District Attorneys Association 
(WDAA). The formula calculates prosecutorial staffing needs for each prosecutorial unit using 
each unit’s charging data from the previous calendar year. 

In its current form, the weighted caseload formula assumes that a full-time prosecutor position is 
2,088 hours per year. The formula also assumes 300 hours of authorized leave per year and 561 
hours of noncase specific activities.5 As a result, the formula assumes that a full-time prosecutor 
spends 1,277 hours per year to prosecute individual cases. 

Currently, the weighted caseload formula utilizes data from the PROTECT Case Management 
system. PROTECT is a digital case management program that provides prosecutors with 
comprehensive tracking of defendants and case information from the time a referral is received 
from law enforcement to final case disposition. Through PROTECT, the SPO obtains a count of each 
case type that each prosecutorial unit charged during the previous calendar year. 

Under the formula, each type of case is assigned a weight that represents the average number of 
hours a prosecutor is expected to spend on a single case of that type. The different case types and 
their respective weights are as follows: 

Case Type Allocated Hours per 
Case 

Class A or Class B Homicide 100 

All Other Homicides 50 

Persistent Felony Repeaters6 50 

                                                        
4https://docs.legis.wisconsin.gov/misc/lfb/budget/2001_03_biennial_budget/103_budget_papers/381_district_attor
neys_additional_prosecutors.pdf.  
5 The weighted caseload formula assumes that a full-time prosecutor spends 561 hours per year on noncase specific 
activities as follows: 50 hours for administrative and personnel duties; 55 hours for community service work and 
serving on board and commissions; 124 hours for investigative work with and training law enforcement; 50 hours for 
preparing search warrants and subpoenas; 40 hours for attending trainings and conferences; 35 hours for reviewing 
case referrals that are not prosecuted; 25 hours for attending post-conviction hearings; 100 hours for prosecuting 
traffic and forfeiture cases; 50 hours for prosecuting criminal case appeals; and 32 hours for prosecuting probation 
revocation and other cases. 
6 If a person charged with a felony has previously been convicted of two or more serious felonies or at least one 
serious child sex offense, that person is considered a “persistent repeater” under s. 939.62 (2m) (b), Stats. A person 
convicted as a persistent repeater may be penalized in excess of the statutory maximum penalty. If a felony 

https://docs.legis.wisconsin.gov/misc/lfb/budget/2001_03_biennial_budget/103_budget_papers/381_district_attorneys_additional_prosecutors.pdf
https://docs.legis.wisconsin.gov/misc/lfb/budget/2001_03_biennial_budget/103_budget_papers/381_district_attorneys_additional_prosecutors.pdf
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Case Type Allocated Hours per 
Case 

Security Fraud 30 

All other Felonies 8.49 

Misdemeanors 2.17 

Criminal Traffic 1.68 

Juvenile Delinquency 3.32 

Children in Need of Protection or 
Services (CHIPS) 

2.61 

CHIPS Extensions 3.5 

Guardianships 3.5 

Termination of Parental Rights 
(TPR) 

35 

Writs of Habeas Corpus 2 

Inquests 64 

Sexual Predator7 100 

[Legislative Audit Bureau Report 07-9, “Allocation of Prosecutor Positions” (2007).] 

To assess the total annual hours each prosecutorial unit needs to prosecute cases, SPO multiplies 
the case weight for each case type by the number of cases of that type a prosecutorial unit charged 
in the previous calendar year.  

To determine the number of full-time prosecutors a prosecutorial unit needs to address its 
caseload, the total annual hours needed to prosecute cases is divided by the annual hours 
available per prosecutor (1,227). 

For example, assume that a prosecutorial unit’s entire charging history for the previous calendar 
year included two Class A or B homicides, 200 other felonies, and 256 misdemeanors. That 
prosecutorial unit’s total annual hours needed to prosecute cases would equal 2,454. Therefore, 
                                                        
prosecution is of a person considered a persistent repeater, the prosecutor is allocated 50 hours for that case under 
the weighted caseload formula. 
7 Court hearings to consider original commitments of sexually violent persons, as defined in ch. 980, Stats. Hearing for 
periodic re-examination and supervised release petitions are not included in case counts. 
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under the current formula, that prosecutorial unit would need two full-time prosecutors to 
address its workload needs determined by the formula. 

The first step in developing the state budget is the state agencies submitting to DOA their budget 
requests. Upon reviewing these requests, the Governor submits a proposed budget to the 
Legislature. Once the Legislature passes a budget, the Governor may veto portions and sign the 
remainder into law. 

In the fall of even-numbered years, the state agencies submit their budget requests to DOA. DOA 
compiles all state agency budget requests for the Governor’s review. After reviewing the budget 
requests, the Governor creates a proposed budget which is submitted to the Joint Committee on 
Finance (JCF) of the Legislature. JCF revises the budget and votes to send it to the Assembly or 
Senate. After both houses have passed the budget, it returns to the Governor’s desk; the Governor 
may veto portions of the budget and sign the remainder into law. 

In developing its budget request, SPO relies on the weighted caseload formula to determine the 
staffing needs of each prosecutorial office. Though neither the Governor nor the Legislature is 
required to adhere to the specifics of any state agency’s budget request, the information they 
receive from SPO, which they review in creating their budgets, is based upon the weighted 
caseload formula.  
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PART II 
SUMMARY OF STAKEHOLDERS’ CONCERNS  

The following stakeholders were contacted for input and recommendations regarding how district 
attorneys are currently funded by the legislature:  

• The Wisconsin District Attorneys Association. 
• SPO. 
• The Office of the State Public Defender. 
• The Badger Institute. 
• Individual district attorneys. 

These stakeholders expressed some concerns with the current system, and many offered solutions 
or suggestions for improvement.   

The most frequently cited concerns were: (a) the current salary and merit-based pay progression 
are insufficient to attract and retain prosecutors; (b) the weighted caseload formula may work to 
incentivize certain charging decisions and de-incentivize others, to the detriment of the criminal 
justice system; (c) the weighted caseload formula insufficiently reflects the real-world caseload 
managed by prosecutors; and (d) factors other than the weighted caseload formula are used by 
the Legislature to determine position allocation.  

DA OFFICE SALARIES ARE INSUFFICIENT FOR RECRUITMENT AND RETENTION 

In order to be minimally qualified to serve as an ADA, candidates must hold an undergraduate 
degree, a law degree, and, unless they graduated from either the Marquette Law School or the 
University of Wisconsin School of Law, must pass a bar examination in order to practice law in 
Wisconsin. DAs must additionally run for four-year terms of elected office (unless they are 
appointed by the Governor to fill a vacancy).  

Several stakeholders express concern that the current compensation plan for prosecutors affects 
offices’ ability to recruit and retain qualified attorneys. In its response to the Division of Personnel 
Management’s 2021-23 Compensation Reserve Planning Survey, [Appendix 4], the SPO notes that 
despite the stringent requirements for the position, the starting salary for prosecutors is lower 
than many other government positions that do not require an advanced degree. Comparing 
prosecutors’ salaries to those offered to other governmental attorneys, stakeholders note that the 
starting salary is lower for ADAs than for other attorneys in state civil service, lower than for city 
or county attorneys, and quite a bit lower than most attorneys could earn in the private sector.   

The SPO cites a recent study it conducted that found that the average educational debt burden 
carried among the 145 respondents to the study is $135,000 [Appendix 4]. Several respondents to 
the study indicated that they are serving as ADAs out of a deep commitment to public service, but 
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expressed significant concern over their ability to pay down their academic debt or achieve goals, 
such as purchasing a home, due to the low pay the position offers.   

Several respondents indicated that a very significant factor in remaining with the DA’s office is the 
potential to have student loans forgiven through the federal Public Service Loan Forgiveness 
program (PSLF) after 10 years of wage-based payments.8 Many respondents stated that the PSLF 
is so important to their financial security that, if the program was eliminated or narrowed, they 
would be compelled to seek more lucrative employment immediately or that, if the PSLF hadn’t 
been available when they were seeking employment, they would not have applied for an ADA 
position, despite their desire for public service. Moreover, many ADAs indicated that, although 
they are committed to their jobs and would like to continue serving the public, they intend to leave 
the DA’s office in order to find a better paying position when the remainder of their loans are 
forgiven through the PSLF.  

According to the SPO, the financial incentives to serve the public as an ADA are even weaker for 
attorneys who may be recruited to make mid-career transfers. In a similar vein, the SPO notes that 
for ADAs with a few years of experience, the pay increase associated with becoming a DDA is often 
too low to create an incentive to assume the additional responsibilities of the position.  

Additionally, stakeholders assert that it is increasingly difficult to find qualified ADAs or other 
experienced attorneys to accept an appointment as, or run for the office of, DA. This is particularly 
true in smaller counties. Currently, there are five different base salaries for DAs, depending on the 
size of the county served.9 Because the DA’s salary is tied to the county’s population size, an ADA 
in a smaller county may earn as much as, or even more than, the DA in that same county. The SPO 
describes the problem as so significant that in several counties, the position of DA stayed vacant 
for an inordinate length of time, with highly qualified ADAs unwilling to accept the position 
because it would result in a salary cut; in other counties, DAs have opted to move to a larger 
county to become an ADA for a higher salary.  

The SPO and other stakeholders have offered suggestions, discussed in Part III, for legislative 
consideration that they assert would improve the state’s ability to attract and retain prosecutors.  

Weighted Caseload Formula Risks Incentivizes Felony Charges and Discourages 
Lower Level Charges and Alternatives to Prosecution 
Several stakeholders expressed concern that the weighted caseload formula, whether by design or 
accident, serves to encourage prosecutors to pursue higher level charges than are necessarily 
warranted, in order to produce a higher showing of need for their offices under the formula. The 

                                                        
8 The Public Service Loan Forgiveness program is a federal program under which a person may have the remainder of 
his or her student loans forgiven if all of the following apply: (a) the person is employed full-time by a U.S. federal, 
state, local, or tribal government or not-for-profit organization; (b) the person has Direct Loans (or consolidates other 
federal student loans into a Direct Loan); and (c) the person makes 120 payments toward his or her loans under an 
income-driven repayment plan.  
9 The salary for highest paid DAs, serving a county with a population greater than 500,000, is $148,200. The salary for 
the lowest paid DAs, serving counties with populations of 35,000 or less, is $108,431. 

https://studentaid.gov/manage-loans/forgiveness-cancellation/public-service
https://studentaid.gov/manage-loans/forgiveness-cancellation/public-service#qualifying-employment
https://studentaid.gov/manage-loans/forgiveness-cancellation/public-service#qualifying-employment
https://studentaid.gov/manage-loans/forgiveness-cancellation/public-service#eligible-loans
https://studentaid.gov/manage-loans/forgiveness-cancellation/public-service#eligible-loans
https://studentaid.gov/manage-loans/forgiveness-cancellation/public-service#qualifying-payments
https://studentaid.gov/manage-loans/forgiveness-cancellation/public-service#qualifying-payments
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weighted caseload formula counts cases and case types using information from cases that are filed 
in court after a referral through the PROTECT Case Management system.  

The formula counts separate cases as they are initiated by each prosecutor; that is, each individual 
case that contains a felony charge is counted as a single prosecuted felony for the purposes of the 
formula, regardless of whether the charge results in a felony conviction, a misdemeanor 
conviction, or a dismissal or acquittal. Similarly, if a prosecutor opens a single case for the purpose 
of prosecuting multiple felony charges or felony and misdemeanor charges, only one felony is 
counted for the purposes of the weighted caseload formula.  

Criminal matters that are referred to DA offices by law enforcement but that are not prosecuted, 
that are returned to law enforcement for further investigation, or that are managed through a 
precharge diversion program are not included in the data measured for the weighted caseload 
formula. Thus charging decisions made by prosecutors are reflected in weighted caseload formula 
and relied upon to determine prosecutorial needs for each county. 

Prosecutors’ Discretion in Charges to File 
When a law enforcement officer believes a person has committed one or more crimes, the officer 
refers the matter to the DA’s office, where the DA reviews the relevant information and 
determines whether to bring charges against the person. The DA may also, at his or her discretion, 
send the case back to law enforcement for additional investigation, decide that the matter does not 
warrant further investigation or prosecution, or enter into a deferred prosecution agreement or a 
precharge diversion agreement, with the person. In a precharge diversion agreement, also called 
an alternative to prosecution agreement, charges are not filed against the offender and, if the 
offender completes required programming, such as substance abuse counseling or anger 
management classes, no charges will be filed. In a deferred prosecution agreement, charges are 
filed against the defendant, the defendant accepts responsibility for the charged crimes but, if the 
defendant completes the required programming, the charges are ultimately dismissed.  

If the DA decides to bring charges, he or she must then determine whether to bring multiple 
charges under a single case or whether to separate the criminal charges and open multiple cases 
against the person. For incidents of alleged criminal conduct, the DA often must exercise 
discretion in deciding what to charge. While many crimes do not lend themselves to prosecutorial 
discretion and must clearly be charged as a felony or a misdemeanor, a significant number of 
crimes could be charged as either a felony or a misdemeanor, and a significant number may be 
charged as either a misdemeanor or a civil violation. Concerns surrounding the use of the 
weighted caseload formula have focused on the influence of the formula on these “discretionary” 
charges [Appendix 2 and 3]. 

To illustrate, consider a case in which a person with no prior criminal record intentionally took a 
$550 cell phone from a mall kiosk without paying for it and, in attempting to elude mall security, 
shoved to the ground a 15-year-old boy, causing abrasions to the boy’s knees. The DA could decide 
that this crime is not worth the resources to prosecute, or could decide to agree not to prosecute if 
the accused agrees to complete a diversion program that requires him to pay restitution, perform 
community service, and obtain counseling.  
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If the DA decides to file criminal charges against the accused, there are several more discretionary 
choices to make in this case: the DA could charge the accused with a Class I felony for retail theft 
or with a Class A misdemeanor for theft.10 Similarly, the DA could plausibly charge the accused 
with a Class I felony for recklessly causing injury to a child, with a Class A misdemeanor for 
intentionally causing bodily harm to another person without that person’s consent, or both.11    

Additionally, the DA must decide whether to file each charge as a separate case or whether to 
combine the charges into one criminal case. The implications for the accused are clear: a Class I 
felony carries a maximum penalty of 3.5 years in prison, a fine up to $10,000, or both; a Class A 
misdemeanor carries a maximum penalty of 9 months in jail, a fine up to $10,000, or both;12 
collateral consequences of a criminal conviction, especially a felony conviction, ranging from loss 
of professional licensing to inability to own a firearm, are extensive and well documented.13 
Moreover, a decision to prosecute or to file charges to pursue a diversion agreement will appear in 
a search of the public courts database commonly referred to as CCAP; each case filed in the matter 
will appear separately in a search of CCAP. Therefore, the prosecutor’s decision could result in no 
CCAP “footprint,” or in as many as three separate “hits” on CCAP if the prosecutor decides to bring 
two felony charges and one misdemeanor charge as separate cases.14  

In addition to the direct consequences for the accused and the associated costs of incarceration 
and supervision for each person convicted of a felony or misdemeanor, each decision determines 
how the prosecutor’s actions will be weighted for purposes of determining whether the DA’s office 
is sufficiently staffed under the weighted caseload formula. A decision not to prosecute or to enter 
into a precharge diversion agreement will not be weighed at all for purposes of the formula. If the 
DA decides to enter felony charges for the theft and the shove and a misdemeanor charge for the 
shove, the DA’s office may be credited for one felony (if all charges are entered in one case), two 
felonies (if the two felonies are entered in separate cases and the misdemeanor charge is entered 
within one of those cases), or two felonies and a misdemeanor (if separate cases are entered for 
each). Recall that for each Class I felony case that is filed, the prosecutorial unit will get credit for 
8.49 hours the next time the weighted caseload formula is calculated. Alternatively, if the 
prosecutor decides to charge the case as a Class A misdemeanor, the prosecutorial unit will only 
get credit for 2.17 hours toward the next calculation for prosecutorial need for that unit. 

                                                        
10 Under s. 943.50 (4) (bf), Stats., it is a Class I felony to: (a) intentionally take and carry away merchandise held for 
resale by a merchant; (b) with the intention of depriving the merchant permanently of the possession or full purchase 
price of the merchandise; and (c) the value of the merchandise is between $500 to $5,000. Under s. 943.20 (3) (a), 
Stats., it is a Class A misdemeanor to: (a) intentionally take and carry away the movable property of another; (b) 
without the owner’s consent; (c) with the intent to deprive the owner permanently of possession of the property; and 
(d) the value of the property does not exceed $2,500. 
11 Under s. 948.03 (3) (b), it is a Class I felony to recklessly cause bodily harm to a child. Conduct is “reckless” when it 
creates a situation of unreasonable risk of harm to, and demonstrates a conscious disregard for, the safety of the child.  
12 ss. 939.50 and 939.51, Stats. 
13 See the State Public Defender’s Index of Collateral Consequences. 
14 Even in cases where all charges are dismissed or result in acquittal, criminal case information remains viewable on 
CCAP for two years. If there is a conviction on any single charge in a case, the case information remains viewable for 
20 to 75 years, depending on the severity of the charge. For a discussion of concerns raised regarding public access to 
criminal case information and recommendations to mitigate harms caused by misuse of information found thereon, 
see the Wisconsin Circuit Court Access Oversight Committee’s Final Report (November 2017).  

https://www.wispd.org/index.php/sexualassault/collateral-consequences
https://www.wicourts.gov/courts/committees/docs/wccafinalreport2017.pdf
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Several stakeholders identified concerns that the formula, as crafted, creates an incentive for 
prosecutors to exercise their discretion to charge criminal acts as felonies rather than 
misdemeanors and to file charges as separate cases rather than consolidate several charges into 
one case.  

Alternatives to Prosecution 
Stakeholders raised the related concern that, at the same time the weighted caseload formula may 
be creating an incentive to charge incidents as more serious crimes than necessary, it may also 
create a disincentive to enter into diversion agreements and referrals for noncriminal civil or 
ordinance violations. Diversion agreements are designed to offer an alternative to criminal 
prosecution, thus sparing the offender a criminal record, and the general public the significant 
costs associated with prosecution, incarceration, and supervision. The offender is generally 
required to complete rehabilitative or restorative actions, such as substance abuse treatment, 
community service, counseling, or education and job training. Diversion programs are generally 
viewed as a valuable and effective prosecutorial tool, but if a prosecutor does not open a criminal 
case in order to pursue a diversion agreement, his or her prosecutorial unit receives no credits 
under the weighted caseload formula when the offender enters or completes a program.  

In a report   entitled “Government Funding Incentives and Felony Charge Rates researchers found 
significant differences among counties in whether discretionary cases tend to be filed as felony or 
as misdemeanor cases [Appendix 3]. The authors examined prosecutorial discretion as exercised 
before and after the weighted caseload formula was adjusted, compared “set” criminal charges 
with those that require discretionary decision-making. They concluded that prosecutors’ decisions 
are affected by the manner in which resources are allocated according to the weighted caseload 
formula. Several stakeholders have expressed concern that, as currently designed, the potential 
exists for resource-strapped DAs’ offices to design a greater showing of “need” for their 
prosecutorial units by filing more cases, at higher levels, to the detriment of more effective and 
less costly alternatives.  

Stakeholders generally agree that a weighted caseload formula can be a useful tool to determine 
counties’ needs for prosecutorial resources. Stakeholders also generally agree that the weighted 
caseload formula should be revised in order to reduce its potential to influence DAs in a manner 
that promotes overcharging and discourages lower-level charges, precharge diversion 
agreements, or deferred prosecution agreements. Stakeholders have identified two separate 
means of accomplishing this goal: one revises the current formula and another replaces it 
altogether. Those alternatives are discussed in Part III and offer legislators distinct options for 
addressing the weighted case formula. 

WEIGHTED CASELOAD FORMULA INSUFFICIENTLY REFLECTS PROSECUTOR CASELOADS  

Several stakeholders support updating the weighted caseload formula in a manner that more 
accurately measures the actual caseloads managed by prosecutors. As described in Part I, the 
weighted caseload formula assigns an average number of hours to each of several categories of 
cases. Felony Class A and Class B homicides are in a separate category, as are all other homicides, 
persistent felony repeaters (called 2nd and 3rd strike nonhomicides in the formula), and security 
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fraud; all other felonies are assigned to a single category. All misdemeanors are assigned to a 
single category, as are all criminal traffic and juvenile delinquency adjudications. Services related 
to children, such as children in need of protection or services (CHIPS), CHIPS extensions, and 
termination of parental rights (TPR) are each assigned their own category, as are guardianships, 
writs of habeas corpus, inquests, and court hearings to consider original commitments of sexually 
violent persons.   

Although the weighted caseload formula has been modified to more accurately reflect the number 
of hours that a prosecutor has available to prosecute cases, the categories employed, and the 
hours assigned to them, have not changed since the Legislative Audit Bureau (LAB) reviewed the 
formula in 2007. Even at that time, the LAB report noted that, “Although the formula’s basic 
methodology is sound, most of its specific elements are more than ten years old, and fully 
addressing the formula’s limitations will require more accurate data.”   

Additionally, several stakeholders have expressed concern that even if the data was updated and 
entirely accurate in each category, several categories of cases or prosecutorial activities are 
missing, others should be discarded, and the broad categories of “felony,” “misdemeanor,” and 
“juvenile delinquency” should be further delineated.   

In order to provide useful information to the Legislature, stakeholders agree that the weighted 
caseload formula should be as reflective as possible of the actual caseloads of DAs’ offices. Several 
stakeholders note that the weighted caseload formula does not measure prosecutors’ caseloads in 
a uniform manner across the state, taking into account differences among counties in the types of 
cases that prosecutors handle.15 Additionally, several stakeholders expressed concerns that the 
formula does not accurately reflect a prosecutor’s caseload because the categories of cases, and 
the assigned number of hours for each category, are outdated. In addition, the stakeholders assert 
that the formula does not account for, or undercounts, several categories of cases on which 
prosecutors spend a great deal of time and resources. 

Stakeholders point to the 2006 LAB report, in which LAB endorsed the use of PROTECT data 
generally,16 but also noted that:   

The weighted caseload methodology is generally consistent with 
nationally accepted practices for measuring prosecutorial workloads, 
and most of the prosecutors with whom we spoke believed it was 
generally an appropriate method for measuring staffing needs. 
However, prosecutors expressed a number of concerns with how the 
formula measures caseload and how it weights different factors. We 
found that most of these concerns arise from the fact that the formula 
uses incomplete data and out-of-date measures of the time required 
to prosecute cases. In the short term, limited changes to the formula 

                                                        
15 In some counties, for example, prosecutors handle CHIPS and TPR proceedings, while corporation counsel handles 
those cases in other counties. 
16 When the LAB report was published, PROTECT was used in 66 counties; the report recommended statewide 
implementation of the program, training for its consistent usage, and using its data to inform the weighted caseload 
formula in the future.  
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could improve consistency and accuracy. However, effectively 
updating the formula would require a new time study to measure 
prosecutors’ work[.] 

While stakeholders may desire a new time study in order to improve the weighted caseload 
formula, they acknowledge that such an undertaking is unlikely to be feasible at this time. Instead, 
their recommendations for improving the accuracy and completeness of the weighted caseload 
formula are set forth in Part III.  

POSITION ALLOCATIONS SHOULD BE BASED ON THE WEIGHTED CASE WORKLOAD 
FORMULA 

The weighted caseload formula was designed in part to inform legislative decision-making on 
position allocation and funding for DAs’ offices across the state. However, as noted in Appendix 1, 
stakeholders have expressed concerns that positions are often allocated with little regard to need 
as determined by the weighted caseload formula.  

Stakeholders express the opinion that prosecutor position allocations often appear to be based on 
political influence or other factors outside of the weighted caseload formula. Stakeholders indicate 
that this appears to be due, in part, to the lack of credibility of the formula and the impression that 
the formula is insufficient to assess county workload and county need accurately. In addition, 
rather than rely on the need shown by the weighted caseload formula, DAs often submit their 
funding requests with explanations as to why the formula does not accurately reflect their offices’ 
workload or the needs they truly face. When the SPO, the Legislature, and the Governor are 
determining whether, and where, to create new prosecutorial positions, they are unable to rely as 
heavily as may be desired on the weighted case formula, given its limitations. Stakeholders urge 
the reformation of the formula in a manner that promotes reliance on its assessment of 
prosecutorial needs; their suggestions for legislation are discussed in Part III.  
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PART III 
RECOMMENDATIONS FOR LEGISLATIVE CONSIDERATION 

PROSECUTOR SALARIES AND CLASSIFICATIONS 

Proponents of increasing funding for DAs’ offices point to the crucial functions of DAs and their 
importance to public safety. Stakeholders stress that prosecutors have long operated with 
understaffed offices, limited pay progression, and a reliance on federal debt forgiveness programs 
that threatens to drive more experienced prosecutors from public service; they argue that changes 
are due in order to preserve the ability of prosecutors to serve the public good.  

Accordingly, the SPO and several DAs propose raising the starting salary for ADAs, increasing each 
pay progression step, or both. Additionally, the SPO notes that the pay increase for a DDA is not 
commensurate with the increased workload and responsibilities associated with that position. 
The SPO recommends establishing a larger pay increase to incentivize more ADAs to assume the 
responsibilities of the DDA and to abolish as redundant one of the two classifications of DDA.17    

The SPO further proposes that the state pay all or a portion of annual Wisconsin bar fees to help 
with recruitment and retention, noting that bar membership is required for any attorney to 
practice in the state and its annual cost is higher than for most other occupations. 

Finally, in light of the difficulty recruiting qualified attorneys to serve as DAs, stakeholders offer 
two possible options. The first option is to amend the compensation plan and pay all DAs the same 
salary, regardless of the population of the counties they serve. Proponents of this option note that 
judges across the state are paid the same amount, regardless of county size or the cost of living in 
each county, and that the job duties and core functions of DAs are very similar in counties of all 
sizes.  

The second option is to retain the compensation plan that weds DAs’ salaries to the population of 
the counties they serve, but to reduce the number of salary levels from five to three. Proponents of 
this option note that while the job duties and core functions of DAs are similar across the state, 
significant differences in the cost of living among smaller, medium-sized, and larger counties 
justify varying salaries. In addition, reducing the number of pay grades would narrow the pay gap 
among counties, which proponents argue would reduce the financial disincentive to serve as a DA 
and reduce the incentive for some DAs to move to a county that offers ADAs a higher salary than a 
DA could earn in his or her county.  

                                                        
17 Under current law, there is a classification for DDA and deputy district attorney supervisor. According to the SPO, all 
DDAs perform as supervisors so it is unnecessary to have two different classifications.  
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WEIGHTED CASELOAD FORMULA 

Revise Formula for Greater Accuracy and Completeness  
Several stakeholders recommend revising the weighted caseload formula in a manner that better 
reflects the actual caseload handled by prosecutors, is sensitive to the differences between case 
types within charging classifications, and includes case categories that the formula does not 
currently consider.  

The LAB report found, and the SPO and others agree, that the following categories of cases were 
underutilized and should be removed from the formula:  security fraud, habeas corpus, inquest, 
and second and third strike nonhomicide cases.  

Additionally, within the existing categories, stakeholders recommend that several types of cases 
be disaggregated, given their own categories, and weighted appropriately. Suggestions for this 
include: 

• Separate sexual assault and child sexual assault from “general non-homicide felony,” because 
cases involving sexual assault tend to be much more time-intensive than other cases charged 
at the same level. 

• Separate domestic violence cases from “general misdemeanor.”  
• Separate drug offenses into a new category (and potentially create subcategories of drug 

offenses, such as methamphetamine or opioid prosecutions). 
• Separate cases involving violations of probation, extended supervision, or parole into a new 

category.  
• Weigh cases that were resolved by a trial more heavily than cases that are resolved without a 

trial, because of the time-intensive nature of a trial.   
Additionally, stakeholders recommend that the weighted caseload formula be revised to include 
several categories of cases that currently receive no weight, but that often take a large amount of 
prosecutorial time and resources. The most commonly cited types of cases include precharge 
diversion programs, post-conviction proceedings, and reviews of referrals from law enforcement 
agencies that do not result in prosecution. Further, stakeholders recommend adding additional 
weight for the use of treatment courts, deferred prosecutions, and rehabilitative justice programs, 
as prosecutors devote significant additional resources in processing cases through these 
programs.  

Some stakeholders suggest that, in addition to modifying the weighted caseload formula to track 
case types more accurately and completely, the Legislature consider modifying the formula to 
weigh referrals to prosecution, rather than opened case types, to obtain data on how many cases 
prosecutors are handling (either through diversion, nonprosecution decisions, or charging) per 
year. The PROTECT Case Management system provides this data and is used in each county across 
the state. However, stakeholders caution that it is important to ensure that, to the extent possible, 
users across the state enter data in the PROTECT system in a consistent manner to provide 
reliable comparisons among counties.  



 
- 16 - 

 

If the weighted caseload formula is to be used to determine the allocation of resources by the 
Legislature, stakeholders emphasize that revisions to the formula should endeavor to make the 
formula as inclusive, precise, and consistent as possible. To that end, stakeholders recommend 
that the formula be modified to reflect a complete and accurate list of case types, account for 
differences among counties in the types of cases handled by the DAs’ offices, use PROTECT data to 
measure accurately the cases referred to each county, and use an updated time study to accurately 
assign weight to each case type.   

Revise Formula to Incentivize More Appropriate Charging Decisions 
The discussion in the previous subsections are pertinent to stakeholders’ recommendations 
related to prosecutorial discretion, as well. Using a more detailed, accurate, and complete formula 
that assigns weight to cases considered by prosecutors, but declined or diverted into a deferred 
prosecution agreement, could remove any financial disincentive for those discretionary choices 
that are potentially inherent in the current formula. Assigning a more finely attuned weight to 
different types of cases within the felony or misdemeanor categories would result in a more 
accurate reflection of the work performed by prosecutors and narrow the difference in weights 
afforded to felonies and misdemeanors under the current formula. Assigning additional weight to 
cases that are charged with a deferral agreement would acknowledge that prosecutors expend 
significant time and resources following through on these agreements to ensure compliance over 
time. 

Several stakeholders support revising the weighted caseload formula to recognize the additional 
work required for certain types of cases, such as sexual assault cases or crimes against children, 
and for processing cases through specialty courts. As pointed out in Appendix 1: “Drug, veteran 
and domestic violence courts require additional work on the part of all participants, including 
prosecutors, but are left out of the calculation. If Wisconsin continues to expand these options, the 
formula should be updated to provide accurate workload information.” 

Additionally, the Legislature could consider revising the formula in a manner that assigns greater 
weight to prosecutorial decisions the Legislature wishes to encourage, such as alternatives to 
prosecution, deferred prosecution agreements, or the use of specialty courts. Stakeholders point 
out that the Legislature may consider, as it determines how to revise the weighted caseload 
formula, that the charging decisions of a DA’s office often reflect the values and fiscal realities of 
the community that elected that person. For example, a DA who consistently seeks higher-level 
charges and minimizes participation in diversion programs or treatment courts may be 
responding to a demand for harsher punishment of criminals, or the DA’s county may not have the 
resources for treatment courts, rehabilitative services, and social services associated with 
deferred prosecution agreements, diversion programs, and specialized prosecutions. When 
assessing need according to a revised formula, stakeholders state it may be advisable to take into 
account local practices and fiscal constraints.  

Replace Formula With an Allocation Formula That Relies on Objective Data 
There is significant support among stakeholders for revising the weighted caseload formula, but 
proponents of replacing the formula point out that, even if the formula is revised to be more 
accurate and complete, DAs, through their discretionary acts, could still determine how to use the 
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formula to meet their offices’ needs. These stakeholders propose, instead, a weighted caseload 
formula that does not rely on prosecutorial discretion at all, but instead relies on historical, 
objective data to assess each county’s prosecutorial needs.   

This alternative divorces needs determinations from discretionary charging decisions entirely and 
focuses instead on objective measures. Proponents of this option urge the Legislature to replace 
the weighted caseload formula with a formula that determines workload based on each county’s 
population, population density, median income, and owner occupied housing [Appendix 2].  

According to the stakeholders who support this alternative, county population, population 
density, median income, and owner occupied housing are appropriate variables on which to rely 
for two reasons. First, these variables are consistent with a large study connecting crime to 
community demographics,18 and second, these variables are not easily manipulated. While there 
are other variables that could be utilized in a prosecutor allocation formula, such as reported 
crime statistics, stakeholders warn against using any variable that would be susceptible to 
manipulation.  

Proponents of replacing the weighted caseload formula cite the negative effects of overcharging 
and point out that under this alternative, needs are assessed without taking into account charging 
decisions at all. These stakeholders assert that this will eliminate any temptation to charge cases 
separately or to file higher charges than may be warranted in order to generate a higher need 
assessment. Instead, this approach reflects the needs of the community, and adjusts automatically 
with changing demographics within each county. Proponents also point out that separating need 
assessments from prosecutorial decisions will promote uniformity in charging decisions across 
counties, as counties will be neither compensated for higher level charges nor penalized for lower 
level charges or alternatives to prosecution.  

If the Legislature proposes adopting this alternative, it may wish to consider that divorcing the 
assessment of need from prosecutorial decisions may mean that DAs whose charging decisions are 
intended to reflect the desires of their constituents for higher level charges that require more 
prosecutor time could find their offices understaffed for those purposes, if the formula was the 
only means of determining need. Additionally, using any formula based solely on objective criteria 
does not lend itself to promoting alternatives to prosecution, treatment courts, or any other 
prosecutorial decisions that the Legislature may wish to emphasize. If the Legislature wishes to 
encourage or discourage certain prosecutorial behavior, it would need to find means outside the 
use of the needs assessment formula to do so.  

The stakeholders who promote this alternative do not believe past or current prosecutor 
allocations are incorrect, but believe that future prosecutor allocations should be made using a 
formula that does not encourage overcharging. The proponents do not propose any prosecutor 

                                                        
18 Galle, O.R., Gove, W.R. & McPherson, J.M. (1972) Population density and pathology: What are the relations for man? 
Science, 176 (4030), 23-30 (regarding population density and its relationship to crime); Sampson, Robert J., and W. 
Byron Groves. (1989) Community structure and crime: Testing social-disorganization theory. American Journal of 
Sociology 94, no. 4: 774-802 (regarding stable housing and its relationship with crime); and Machin, S., and Meghir, C. 
(2004) Crime and economic incentives. The Journal of Human Resources 39, no. 4 (regarding income and its 
relationship to crime). 
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positions be abolished or transferred between counties, only that future prosecutor positions be 
allocated by need as demonstrated by a formula based on variables that do not encourage 
overcharging. 

PROCESS FOR ALLOCATING PROSECUTOR RESOURCES 

Stakeholders recommend the Legislature remove, to the extent possible, the appearance of 
unfairness or political bias in the allocation of prosecutorial resources. To that end, stakeholders 
recommend investing in revising or replacing the weighted caseload formula, as discussed in the 
subsections above, so that the Legislature may rely on the formula to assess workload and 
determine the needs for each county in the state. Stakeholders recognize that, even with a 
modified weighted caseload formula, resources may continue to be scarce generally and a county’s 
needs may, at times, exceed its allocation of resources.  

To ensure that each county is as fully staffed as possible, some proponents suggest the Legislature 
assign “floating prosecutors” to a region, judicial district, or other combination of counties in 
which there has been an identified shortage of ADAs. The floating prosecutors would be 
authorized to prosecute or otherwise manage cases in any county in the identified region or group 
of counties. It is likely that the DAs for the counties or regions to which a floating prosecutor may 
be assigned would need to enter into a memorandum of understanding to determine how cases 
would be assigned and how the floating prosecutor would be supervised. 
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