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EXECUTIVE SUMMARY 
In a series of decisions issued over the last decade and a half, the U.S. Supreme Court has held that 
juveniles are constitutionally different from adults for the purposes of sentencing and that 
imposing certain severe punishments on juveniles violates the Eighth Amendment to the U.S. 
Constitution. These decisions articulated three ways juvenile offenders are inherently different 
than adult offenders. According to the Court: (1) juveniles are less mature than adults and have an 
underdeveloped sense of responsibility; (2) juveniles are more vulnerable or susceptible to 
negative influences and outside pressures; and (3) the character of a juvenile is not as well formed 
as that of an adult.   

The Court’s decisions in these cases specifically prohibit states from sentencing a juvenile to death 
for any crime and to life imprisonment without parole or release for a nonhomicide crime. They 
also prohibit a state from applying laws to juveniles that mandate a judge impose a sentence of life 
imprisonment without parole or release. A number of states have subsequently enacted legislation 
related to the sentencing of juvenile offenders. 

To date, no court has invalidated a Wisconsin law as violating the U.S. Supreme Court’s recent 
decisions regarding the sentencing of juvenile offenders. Various organizations and advocates, 
however, have encouraged legislatures, including the Wisconsin Legislature, to modify various 
laws as they apply to juveniles to comport with the Supreme Court’s recognition that there are 
inherent and constitutionally significant differences between juveniles and adults. The Joint 
Legislative Council co-chairs directed Legislative Council staff to prepare this report to review 
issues related to sentencing Wisconsin juvenile offenders in adult court, with a specific focus on 
sentences to life imprisonment.     

• Part I explains current law regarding when juveniles may be subject to an adult criminal 
court’s jurisdiction in Wisconsin. 

• Part II describes Wisconsin law regarding sentencing and highlights provisions related to life 
sentences.  

• Part III contains statistics on Wisconsin juveniles serving life sentences. 
• Part IV summarizes case law from the U.S. Supreme Court and Wisconsin courts addressing 

constitutional limitations on sentencing juvenile offenders.  
• Part V provides an overview of legislation enacted by other states related to sentencing 

juvenile offenders. 
• Part VI outlines the options for legislation that were submitted by various stakeholders.  

The report appendices list the agencies, organizations, and individuals who were contacted in 
connection with preparing this report and provide a compilation of the submitted letters.   
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PART I 
BACKGROUND: JUVENILES IN ADULT COURT 

MEANING OF “JUVENILE” FOR CRIMINAL PROSECUTION 

The term “juvenile” is generally understood to mean a person 17 years old or younger, and the 
term “adult” to mean a person 18 years or older. These terms do not have these meanings, 
however, for the purposes of criminal prosecution in Wisconsin. Under Wisconsin law, all 17-year-
olds are treated as adults for the purposes of criminal law and are prosecuted and sentenced in 
adult criminal courts.1 A person may be subject to the juvenile justice system, rather than the 
adult criminal system, only if he or she is 16 years old or younger. A juvenile who is 16 years old 
or younger may still be prosecuted and sentenced in adult criminal court, however, under certain 
circumstances. This part describes these circumstances. 

ADULT COURT JURISDICTION OVER JUVENILES 

A juvenile who is 16 or younger may be prosecuted in adult criminal court under two scenarios. A 
juvenile’s case may begin in adult court when the court has “original jurisdiction” over the 
juvenile. Alternatively, a case may begin in juvenile court and be transferred to adult court 
because the juvenile court waived its jurisdiction to hear the case. When this happens, the juvenile 
is “waived” into adult court. 

Original Jurisdiction – Juveniles Whose Cases Begin in Adult Court 
A juvenile case begins in adult court when the juvenile meets certain criteria relating to offense or 
prior record. The following types of juveniles have their cases addressed in adult court based on 
the court’s original jurisdiction: 

• Juveniles with a prior adjudication who commit a corrections-related battery. A juvenile who 
was previously adjudicated delinquent and is either: (a) alleged to have committed battery or 
assault while placed in a secured correctional facility, secured detention facility, or secured 
residential care center for children and youth; or (b) alleged to have committed battery to a 
probation and parole agent or aftercare agent.2  

                                                        
1 The Juvenile Justice Code defines “juvenile,” when used without further qualification, to mean “a person who is less 
than 18 years of age, except that for purposes of investigating or prosecuting a person who is alleged to have violated 
a state or federal criminal law or any civil law or municipal ordinance, ‘juvenile’ does not include a person who has 
attained 17 years of age.” [s. 938.02 (10m), Stats.] 
2 An adult court has original jurisdiction over a juvenile who has been adjudicated delinquent and who is alleged to 
have violated s. 940.20 (1), Stats., Battery by Prisoners, or s. 946.43, Stats., Assaults by Prisoners, while placed in a 
juvenile correctional facility, a juvenile detention facility, or a secured residential care center for children and youth. 
Additionally, a court has original jurisdiction over a juvenile who has been adjudicated delinquent and is alleged to 



 
- 5 - 

 

• Juveniles aged 10 or older who commit homicide. A juvenile who is alleged to have done one of 
the following on or after the juvenile’s 10th birthday: (a) attempted or committed first-degree 
intentional homicide; (b) committed first-degree reckless homicide; or (c) committed second-
degree intentional homicide.3 

• Juveniles with a prior adult court case. A juvenile who is alleged to have committed a crime and 
who was previously convicted in adult court or has a case pending in adult court.4 

Reverse Waiver – Juveniles Who Begin in Adult Court but are Transferred to Juvenile 
Court 
A juvenile whose case begins in adult court may have his or her case “reverse waived” to the 
juvenile court. This happens when the adult court waives its original jurisdiction to hear the case 
and transfers the case to juvenile court. Although it is not unusual for juvenile defendants to file 
reverse waiver motions, these motions are rarely successful. 

Before a court may reverse waive the juvenile’s case, a juvenile must prove the following by a 
preponderance of the evidence: (a) that the juvenile could not receive adequate treatment in the 
criminal justice system; (b) that transferring the juvenile would not depreciate the seriousness of 
the offense; and (c) that it is not necessary to keep the case in adult court in order to deter 
juveniles from committing a similar violation.5 

Waiver of Juveniles to Adult Court – Juveniles Whose Cases Begin in Juvenile Court  
A juvenile case may begin in juvenile court and then be waived into adult court if the juvenile 
meets certain conditions. The prosecutor, the juvenile, or the court itself may initiate a petition for 
waiver to adult court.6 The following are circumstances under which a court may waive a juvenile 
case to adult court:  

• Commission of any crime after age 15. The juvenile is alleged to have violated any state criminal 
law on or after the juvenile’s 15th birthday.7 

                                                        
have committed a violation of s. 940.20 (2m), Stats., Battery to Probation, Extended Supervision and Parole Agents, 
Community Supervision Agents, and Aftercare Agents. [s. 938.183 (1) (a), Stats.] 
3 s. 938.183 (1) (am), Stats. 
4 An adult court has original jurisdiction over a juvenile previously “waived” from juvenile court into adult court, as 
well as a juvenile over whom an adult court previously had original jurisdiction. [s. 938.183 (1) (b) and (c), Stats.] 
5 s. 970.032 (2), Stats. A juvenile may also make a motion before trial to transfer jurisdiction to the juvenile court if the 
following apply: (a) the juvenile is currently facing a misdemeanor action; and (b) the juvenile is in adult court 
because of a previous adult court conviction or pending adult court case (rather than because of the immediate 
offense). A juvenile who makes this motion before trial must prove that he or she does not qualify for adult court 
jurisdiction, or that he or she meets the three criteria already noted in the section. [s. 971.31 (13), Stats.] 
6 s. 938.18 (2), Stats. If the court initiates a waiver petition, the judge must disqualify himself or herself from further 
proceedings on the case. 
7 s. 938.18 (1) (c), Stats. 
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• Commission of particular serious crimes after age 14. The juvenile is alleged to have committed 
one of the following on or after the juvenile’s 14th birthday:8 
o Felony murder. 
o Second-degree reckless homicide. 
o First-degree sexual assault. 
o Second-degree sexual assault. 
o Taking hostages. 
o Kidnapping. 
o Armed burglary.  
o Armed robbery. 
o Robbery of a financial institution. 
o Manufacture, delivery, or distribution of a controlled substance. 

• Commission of a gang-related felony after age 14. The juvenile is alleged to have committed a 
felony under the Criminal Code or the Uniform Controlled Substances Act, for a criminal gang, 
on or after the juvenile’s 14th birthday.9  

Waiver of juvenile court jurisdiction is a two-step process. First, the court must determine 
whether the matter has prosecutive merit, meaning the record establishes to a reasonable 
probability that the alleged violation was committed and that the juvenile committed it.10  

Second, the juvenile court must decide whether to waive its jurisdiction. A court determines 
whether to waive a juvenile into adult court based on the following statutory criteria:11  

• Personality of the juvenile. This includes whether the juvenile has a mental illness or 
developmental disability, the juvenile’s physical and mental maturity, and the juvenile’s 
pattern of living, prior treatment history, and apparent potential for responding to future 
treatment. 

• Prior record of the juvenile. This includes whether the juvenile was previously waived into 
adult court, previously convicted following a waiver of the court’s jurisdiction, or previously 
found delinquent, whether such conviction or delinquency involved infliction of serious bodily 
injury, the juvenile’s motives and attitudes, and the juvenile’s prior offenses. 

• Type and seriousness of offense. This includes whether the offense was against persons or 
property or committed in a violent, aggressive, premeditated, or willful manner. 

                                                        
8 A court may waive a juvenile for allegedly violating ss. 940.03, 940.06, 940.225 (1) or (2), 940.305, 940.31, 943.10 
(2) 943.32 (2), 943.87, or 961.41, on or after the juvenile's 14th birthday. [s. 938.18 (1) (a), Stats.] 
9 A court may waive a juvenile for allegedly committing a violation at the request of or for the benefit of a criminal 
gang, as defined in s. 939.22 (9), Stats., that would constitute a felony under chs. 939 to 948 (Criminal Code) or 961 
(Uniform Controlled Substances Act) if committed by an adult. [s. 938.18 (1) (b), Stats.] 
10 s. 938.18 (4), Stats. In the Interest of T.R.B., 109 Wis. 2d 179, 192 (1982). 
11 s. 938.18 (5), Stats. 
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• Availability of treatment and services. This includes the adequacy and suitability of facilities, 
services and procedures within the juvenile justice system or mental health system for 
treatment of the juvenile and protection of the public, and suitability of the juvenile for 
placement in the serious juvenile offender program or the adult intensive sanctions program. 

• Efficiency of handling multiple offenses in one court. The desirability of trial and disposition of 
the entire offense in one court, if the juvenile was allegedly associated in the offense with 
persons who will be charged in adult criminal jurisdiction. 

The court must state its findings regarding the criteria on the record. The court must also 
determine that there is clear and convincing evidence that hearing the case in juvenile court is 
contrary to the best interests of the juvenile or the public. If it does so, the court enters an order 
waiving jurisdiction and referring the case to the district attorney for proceedings in the adult 
criminal court.12 

CONSEQUENCES FOR A JUVENILE 

A juvenile who remains under juvenile court jurisdiction is adjudicated delinquent and receives a 
disposition. A disposition differs from an adult sentence in the variety of potential consequences 
that a juvenile court may impose. Among other options, potential dispositions include supervision 
by a suitable adult, electronic monitoring, placement in a relative’s home, restrictions on driving 
privileges, counseling, and vocational training.13 

A juvenile prosecuted in adult criminal court is convicted of a crime and receives a sentence, 
similar to any other adult offender. State law establishes a statutory framework for sentencing and 
release consideration that applies to all offenders convicted in adult court, regardless of age. This 
sentencing scheme is described in the following part.  

  

                                                        
12 s. 938.18 (6), Stats. 
13 The full list of available juvenile dispositions can be found at s. 938.34, Stats. 
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PART II 
BACKGROUND: SENTENCING  

When a person is convicted of a crime, the court may impose a sentence consisting of a term of 
imprisonment, a fine, or both. Although a sentencing court may consider an offender’s age as one 
factor relevant to its decision,14 a juvenile who is prosecuted in adult court is subject to the same 
sentencing framework that applies to adult offenders.  

An offender’s eligibility for release depends on when he or she committed the crime. An offender 
who committed crimes prior to December 31, 1999, is sentenced under an “indeterminate” 
sentencing framework in which eligibility for release is governed by a parole system. Under this 
system, the Wisconsin Parole Commission makes a discretionary decision about whether to 
release an offender who has reached a certain point in his or her sentence.  

The Legislature replaced this indeterminate sentencing structure, in the late 1990s, with a 
“determinate” sentencing structure, so called because the actual length of time the person will 
serve in confinement is determined at the time of sentencing. The new sentencing system is 
commonly known as “truth in sentencing.”   

SENTENCING GENERALLY 

The parameters for criminal sentences are prescribed by statute. With respect to felonies, these 
parameters are generally provided by reference to the specific felony class to which the crime is 
assigned. Under current law, there are nine classes of felonies in Wisconsin. Each class 
corresponds with one of the first nine letters of the alphabet, with Class A constituting the felonies 
with the most severe punishment and Class I constituting the felonies with the least.   

                                                        
14 State v. Barnes, 203 Wis. 2d 132, 145-146 (Ct. App. 1996).   
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Maximum Penalties by Felony Class 
The penalty range for a felony depends on whether the felony was committed prior to December 
31, 1999; on December 31, 1999, but before February 1, 2003; or on February 1, 2003, or after.15 
The classes of felonies and their maximum sentences are shown below: 

Maximum Sentence for Felonies16 
(Confinement in Prison Plus Parole or Extended Supervision) 

 

 

 

 
 
 
 
 

Sentencing Factors 
While the statutes establish parameters for criminal sentences, the sentencing judge has 
discretion to determine the sentence an offender actually receives, unless a mandatory minimum 
applies. A judge’s sentencing discretion, however, is not unlimited. “An exercise of discretion 
contemplates a process of reasoning. This process must depend on facts that are of record or that 
are reasonably derived by inference from the record and a conclusion based on a logical rationale 
founded upon proper legal standards.”17 
To that end, a court must consider certain statutory factors when making a sentencing decision 
and state the reasons for its sentencing decision in open court and on the record.18 The statutory 
factors a court must consider under current law are: 

• The protection of the public. 
• The gravity of the offense. 
• The rehabilitative needs of the defendant. 

                                                        
15 The Legislature made changes to the felony classifications in connection with enacting “truth in sentencing.” 
16 s. 939.50, Stats.; and s. 939.50, 1997 and 2001, Stats. 
17 State v. Gayton, 2016 WI 58 ¶ 19 (Internal punctuation and citations omitted).   
18 ss. 973.017 (2) and (10) (m), Stats. If the court determines that it is not in the interest of the defendant for it to 
state the reasons for its sentencing decision in the defendant’s presence, the court shall state the reasons for its 
sentencing in writing and include the written statement in the record.   

 

Crimes Committed 
2/1/03 and After 

 

Class Sentence 

Class A Life 
Class B 60 years 
Class C 40 years 
Class D 25 years 
Class E 15 years 
Class F 12.5 years 
Class G 10 years 
Class H 6 years 
Class I 3.5 years 

 

Crimes Committed 
12/31/99 to 1/31/03 

 Crimes Committed 
Before 12/31/99 

Class Sentence Class Sentence 

Class A Life Class A Life 

Class B 60 years Class B 40 years 

Class BC 30 years Class BC 20 years 

Class C 15 years Class C 10 years 

Class D 10 years Class D 5 years 

Class E 5 years Class E 2 years 
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• Any applicable mitigating factors and any applicable aggravating factors, including the 
aggravating factors specified by statute. 

Case law has established that courts may also consider various other nonstatutory factors, 
including the defendant’s age.19 While a court must consider certain factors and may consider 
others, the “significance of each factor ... in the total sentencing process lies solely within the 
sentencing court’s discretion as demonstrated by the record.”20   

TYPES OF SENTENCES 

An offender sentenced to imprisonment in the Wisconsin state prisons for a felony committed on 
or after December 31, 1999, is sentenced to a determinate sentence that consists of a term of 
confinement in prison followed by a term of extended supervision. An offender sentenced to 
imprisonment in the Wisconsin state prisons for a felony committed before that date is sentenced 
to an “indeterminate” sentence, and if eligible for parole, is released under the parole system.    

Determinate Sentences – “Truth in Sentencing” System 
As noted above, an offender who commits an offense on or after December 31, 1999, is sentenced 
under the determinate sentencing structure known as “truth in sentencing.” When a person is 
sentenced to a determinate sentence, the sentence is bifurcated between a period of confinement 
and a period of extended supervision (ES), unless the person is sentenced for a felony that is 
punishable by life imprisonment. The total length of the sentence is the period of confinement plus 
the period of ES. A person who has been released to ES is subject to revocation of ES and may be 
returned to prison for a period of time that does not exceed the time remaining on the bifurcated 
sentence if he or she violates a condition of supervision.21   

The portion of the bifurcated sentence that imposes a term of confinement in prison may not be 
less than one year and is subject to any minimum sentence prescribed for the felony. The 
maximum length of confinement for each felony class is shown in the following table. 

 

                                                        
19 The Wisconsin Supreme Court has observed that its cases have detailed various factors courts may consider when 
sentencing a defendant including: “(1) past record of criminal offenses; (2) history of undesirable behavior pattern; 
(3) the defendant's personality, character, and social traits; (4) result of presentence investigation; (5) vicious or 
aggravated nature of the crime; (6) degree of the defendant's culpability; (7) defendant's demeanor at trial; (8) 
defendant's age, educational background, and employment record; (9) defendant's remorse, repentance, and 
cooperativeness; (10) defendant's need for close rehabilitative control; (11) the rights of the public; and (12) the 
length of pretrial detention.” State v. Gayton, ¶ 22. 
20 State v. Barnes, 203 Wis. 2d 132, 145 (Ct. App. 1996).   
21 s. 302.113 (9), Stats. 
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Maximum Term of Confinement in Prison22 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

A term of extended supervision follows the person’s term of imprisonment. A person who has 
been released to extended supervision remains in the legal custody of the Department of 
Corrections (DOC). The portion of the sentence that imposes a term of extended supervision may 
not be less than 25 percent of the length of the term of confinement in prison imposed, and is 
subject to the following maximum terms: 

Maximum Term of Extended Supervision23 

Felony 
Class 

Maximum Term of 
Extended Release 

Class B 20 years 
Class C 15 years 
Class D 10 years 
Class E 5 years 
Class F 5 years 
Class G 5 years 
Class H 3 years 
Class I 2 years 

                                                        
22 s. 973.01, Stats. 
23 s. 973.01, Stats.   

 

Felony 
Class 

Release to ES for 
Crimes Committed  
2/1/03 and After 

 

Class A ES eligibility date set 
by sentencing court* 

Class B 40 years 

Class C 25 years 

Class D 15 years 

Class E 10 years 

Class F 7.5 years 

Class G 5 years 

Class H 3 years 

Class I 1.5 years 

Felony 
Class 

Release to ES for 
Crimes Committed  

12/31/99 to 1/31/03 

Class A ES eligibility date set 
by sentencing court* 

Class B 40 years 

Class BC 20 years 

Class C 10 years 

Class D 5 years 

Class E 2 years 

 * The person must serve at least 20 years in prison. The court may also 
order that the person is not eligible for release on ES. 
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Indeterminate Sentence – “Parole System” 
A person who committed an offense prior to December 31, 1999, receives an indeterminate 
sentence from the court. An indeterminate sentence is so called because it is unknown at the time 
of sentencing how much of the offender’s sentence he or she will actually serve in prison before 
being released. The specific time at which the offender will be released from imprisonment is 
governed by the parole system. Parole is release of an inmate prior to the end of the inmate’s full 
sentence. 

Other than those persons serving a sentence of life in prison, a person serving an indeterminate 
sentence in a state prison is usually released from confinement in one of the following ways: 

• Discretionary parole after parole eligibility date. An offender is generally eligible for parole 
after serving 25 percent of the court-imposed sentence or six months, whichever is greater. 
The Parole Commission determines whether the offender is released on discretionary parole. 
After release, an offender is placed on parole supervision for the remainder of his or her 
sentence.24  

• Mandatory release. Unless subject to additional time for misconduct, and subject to the 
exceptions described below, an offender is required to be released after serving two-thirds of 
his or her sentence. This is termed the offender’s mandatory release, or MR, date. After release, 
an offender is placed on parole supervision.25 

For indeterminate sentences, eligibility for parole and MR are as follows if a person is sentenced to 
the maximum term of imprisonment:  

Felony 
Class Eligible for Parole Mandatory 

Release 
Class A Set by sentencing court N/A 
Class B 10 years 26.6 years 
Class BC 5 years 13.3 years 
Class C 2.5 years 6.6 years 
Class D 1.25 years 3.3 years 
Class E 0.5 years 1.3 years 

An offender who has committed a serious felony26 may be subject to different parole eligibility 
provisions than are outlined above. A person who has committed a serious felony may have his or 
her parole eligibility date changed in the following ways: 

• Later discretionary parole date. If a serious felony offender has one or more prior convictions 
for a serious felony, a judge may set a discretionary parole eligibility date for the offender that 

                                                        
24 s. 304.06, Stats. 
25 s. 302.11, Stats. 
26 Serious felonies include certain drug offenses that are punishable by a maximum prison term of 30 years or more; 
first- or second-degree intentional homicide; first-degree reckless homicide; felony murder; homicide by intoxicated 
use of a vehicle; performing partial-birth abortion; substantial battery; substantial battery to an unborn child; 
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is later than 25 percent of the sentence or six months, but that is not later than the MR date of 
two-thirds of the sentence.27 

• No automatic release on MR date. Certain felony offenders need not be automatically released 
when they reach their MR dates. Instead, the Parole Commission may deny MR to such an 
offender in order to protect the public or because the offender refused to participate in 
counseling or treatment.28 

Parole Hearings 

A parole commissioner conducts the first release consideration of an inmate the month before his 
or her initial parole eligibility date. The commissioner generally conducts a recorded interview 
with the inmate at the correctional institution where the inmate is held.29 At the interview, the 
inmate has the opportunity to provide relevant information and material and to comment on 
perceived errors in the record. The parole interview is not open to the public, but a victim is 
permitted to attend and provide input. An offender is not allowed to be represented by legal 
counsel at the interview.30 

A commissioner then makes a release decision based on available information, including material 
in the file, applicable victim statements, and any other relevant information. The commissioner 
must allow any person or office to submit a written statement for consideration as part of the 
decision-making process.31 A commissioner, or the commission if the commissioner refers the 
case to the full commission, may either recommend release or deny release and defer 
consideration of parole for a specific period of time. A commissioner may recommend release only 
after considering certain criteria prescribed by rule.32  

LIFE SENTENCES 

A sentence of life imprisonment corresponds to felonies classified as Class A felonies. There are 
currently seven Class A felonies under Wisconsin law.33 They are: 

• First-degree intentional homicide. 
• Intentionally performing a partial-birth abortion. 

                                                        
mayhem; first- or second-degree sexual assault; taking hostages; kidnapping; causing death by tampering with a 
household product; arson; armed burglary; carjacking; armed robbery; assault by a prisoner; first- or second-degree 
sexual assault of a child; substantial physical abuse of a child; sexual exploitation of a child; incest; child enticement; 
soliciting a child for prostitution; child abduction; soliciting a child to commit a Class A or B felony; use of a child to 
commit a Class A felony; or solicitation, conspiracy, or attempt to commit a Class A felony. [s. 973.0135 (1) (b), Stats.] 
27 s. 973.0135, Stats. 
28 s. 302.11 (1g), Stats. 
29Release consideration can happen without the inmate being present under certain circumstances, including that the 
inmate is in segregation or the inmate had an interview within the past 12 months. [s. PAC 1.06 (11), Wis. Adm. Code.] 
30 s. PAC 1.06 (4), (5), (10), (13), (15), and (17), Wis. Adm. Code. 
31 s. PAC 1.06 (8) and (18), Wis. Adm. Code.   
32 s. PAC 1.06 (16), Wis. Adm. Code. 
33 ss. 940.01, 940.16, 946.01, 946.50 (1), 948.02 (1) (am), 948.025 (1) (a), and 948.03 (5) (a) 1., Stats. 
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• Treason. 
• Absconding after being adjudicated delinquent for a Class A felony. 
• Sexual contact or intercourse with a person under 13 years of age if the sexual contact or 

intercourse resulted in great bodily harm to the person. 
• Engaging in repeated sexual contact or intercourse with a person under 13 years of age if at 

least three of the offenses resulted in great bodily harm to the person. 
• Engaging in repeated acts of physical abuse of the same child if at least one violation caused 

the death of the child.   

Life Sentences Under Determinate “Truth-in-Sentencing” Structure 
When a court sentences a person to life imprisonment for a crime committed on or after 
December 31, 1999, the court specifies whether the offender will be eligible for extended 
supervision and when. The court may either specify the person is eligible for release to extended 
supervision after serving 20 years, or the person is eligible for release on a date set by the court. 
When the court sets a date the person is eligible for release, the date set must be after the person 
has served at least 20 years. The court may also specify the person is not eligible for release to 
extended supervision. 

Life Sentences under the Parole System 
No person serving a sentence of life in prison for an act committed before December 31, 1999, is 
entitled to MR. Instead, a person serving a life sentence usually must serve 20 years in 
confinement, less time calculated under the MR formula, before the person is eligible for release 
on parole. A person’s eligibility may, however, be extended due to violation of prison rules, or if 
the court sets the parole eligibility date later than the usual parole eligibility. Alternatively, a 
sentencing court may declare a person ineligible for parole.34 

Mandatory Sentences of Life Without Release 
Wisconsin law provides a mandatory sentence of life imprisonment without the possibility of 
parole or extended supervision for convictions of certain serious felonies if the offender is a 
“persistent repeater,” as defined by statute. For these purposes, “persistent repeater” means: 

• The actor has been convicted of a serious felony on two or more separate occasions at any time 
preceding the serious felony for which he or she presently is being sentenced under ch. 973, 
which convictions remain of record and unreversed and, of the two or more previous 
convictions at least one conviction occurred before the date of violation of at least one of the 
other felonies for which the actor was previously convicted. 

                                                        
34 s. 973.014 (1), Stats. 
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• The actor has been convicted of a serious child sex offense on at least one occasion at any time 
preceding the date of violation of the serious sex offense for which he or she presently is being 
sentenced under ch. 973, which conviction remains of record and unreversed.35  

Wisconsin law also provides a mandatory sentence of life imprisonment the possibility of parole 
or release if the person is convicted of first-degree intentional sexual assault and has a previous 
conviction of first-degree sexual assault.36    

 

 

  

                                                        
35 s. 939.62 (2m) (b) 1. and 2., Stats. 
36 s. 939.618 (2) (b), Stats. 



 
- 16 - 

 

PART III 
STATISTICS ON WISCONSIN JUVENILES  

SERVING LIFE SENTENCES 
Wisconsin law allows a criminal court to impose a life sentence on a juvenile, and also allows a 
court to impose that life sentence with no possibility for release. The following section provides 
statistics on individuals currently in a Wisconsin prison serving a life sentence for an offense 
committed before the age of 18. The Wisconsin DOC provided the figures, which are current as of 
October 31, 2020.  

The tables include offenders who committed an offense at age 17 because these individuals are 
commonly understood to be “juveniles,” though Wisconsin law automatically treats them as adults 
for purposes of criminal prosecution. 

POSSIBILITY FOR RELEASE 

There are 115 individuals currently serving life sentences in Wisconsin prisons for offenses 
committed as juveniles. Of these, six will never be eligible for release. The remaining 109 will 
become eligible for release at some point, though it may be beyond the person’s life expectancy. 

AGE OF OFFENSE  

The youngest age of offense for any individual serving a life sentence is 13, and the youngest age 
for an individual serving life with no possibility for release is 14. The number of life sentences 
increases as the age of the juvenile increases. There are only five life sentences for offenses 
committed at 13, while there are 52 life sentences for those committed at 17. 

 

 

 

 

 

 

 

 

 

 

 
Individuals in Prison Serving a Life 

Sentence for Offense Committed Under 
the Age of 18 * 

 

Offense 
Age 

Release 
Eligibility? Total 

Yes No 
13 5 0 5 
14 2 1 3 
15 15 1 16 
16 39 0 39 
17 48 4 52 

Total 109 6 115 
* Data reported 10/31/2020 
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RACE OF OFFENDERS 

The race of offenders receiving life sentences for offenses committed before age 18 does not 
proportionately reflect the population as a whole. Black offenders are serving three of the six life 
sentences with no chance of release (50%), and 53 of the 115 total life sentences (46.1%). 
According to the U.S. Census Bureau population estimates, the population of Wisconsin is 6.7 
percent Black or African American.37  

American Indian offenders are serving one of the six life sentences with no chance of release 
(16.7%), and nine of the 115 total life sentences (7.8%). According to U.S. Census Bureau 
population estimates, the population of Wisconsin is 1.2 percent American Indian and Alaska 
Native. 

ETHNICITY OF OFFENDERS 

The ethnicity of offenders receiving life sentences for offenses committed before age 18 does not 
proportionately reflect the population as a whole. Hispanic or Latino offenders are serving one of 
the four life sentences with no chance of release by offenders whose ethnicity is known (25%), 
and nine of 83 total life sentences served by offenders whose ethnicity is known (10.8%). 
According to U.S. Census Bureau population estimates, the population of Wisconsin is 7.1 percent 
Hispanic or Latino. 

                                                        
37 All Wisconsin population figures are estimates as of July 1, 2019, and can be found on the U.S. Census Bureau 
QuickFacts for the state of Wisconsin. 

 

Individuals in Prison Serving a Life Sentence for Offense Committed Under the Age of 18 by Race * 

Offense 
Age 

Release Eligibility? Total 
Yes No 

American 
Indian/ 
Alaskan 
Native 

Asian or 
Pacific 

Islander 
Black White 

American 
Indian/ 
Alaskan 
Native 

Asian or 
Pacific 

Islander 
Black White 

American 
Indian/ 
Alaskan 
Native 

Asian or 
Pacific 

Islander 
Black White 

13 1 0 1 3 0 0 0 0 1 0 1 3 
14 0 0 0 2 1 0 0 0 1 0 0 2 
15 2 1 6 6 0 0 0 1 2 1 6 7 
16 3 0 18 18 0 0 0 0 3 0 18 18 
17 2 0 25 21 0 0 3 1 2 0 28 22 

Total 8 1 50 50 1 0 3 2 9 1 53 52 
* Data reported 10/31/2020 

https://www.census.gov/quickfacts/WI
https://www.census.gov/quickfacts/WI
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APPLICABLE SENTENCING SCHEME 

The majority of offenders receiving life sentences for offenses committed before age 18 were 
sentenced under the prior parole system, meaning that the underlying crime was committed prior 
to December 31, 1999. This is true for life sentences both with and without the possibility for 
release. Only two of the six offenders ineligible for release (33%) and 29 of the 115 total juvenile 
offenders serving life sentences (25.2%) are subject to the “truth-in-sentencing” scheme.  

 

 

Individuals in Prison Serving a Life Sentence for Offense Committed Under the Age of 18 * 

Offense 
Age 

Eligible for Release Not Eligible for Release Total 

TIS Non-TIS TIS Non-TIS TIS Non-TIS 

13 3 2 0 0 3 2 
14 2 0 0 1 2 1 
15 5 10 0 1 5 11 
16 7 32 0 0 7 32 
17 10 38 2 2 12 40 

Total 27 82 2 4 29 86 
* Data reported 10/31/2020 

 

Individuals in Prison Serving a Life Sentence for Offense Committed Under the Age of 18 by Ethnicity * 

Offense 
Age 

Release Eligibility? 
Total 

Yes No 

Hispanic 
or Latino 

Not 
Hispanic 
or Latino 

Unknown Hispanic 
or Latino 

Not 
Hispanic 
or Latino 

Unknown Hispanic 
or Latino 

Not 
Hispanic 
or Latino 

Unknown 

13 0 2 3 0 0 0 0 2 3 
14 0 2 0 0 0 1 0 2 1 
15 3 8 4 1 0 0 4 8 4 
16 2 26 11 0 0 0 2 26 11 
17 3 33 12 0 3 1 3 36 13 

Total 8 71 30 1 3 2 9 74 32 
* Data reported 10/31/2020 
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PART IV 
FEDERAL CASE LAW, STATE CASE LAW, AND 

ONGOING LITIGATION 
Courts resolve legal challenges to criminal sentences arising under federal and state constitutions 
and their decisions impact the type and length of sentence that is constitutionally permissible. The 
circumstances under which a court may impose a life sentence on a juvenile is a developing area of 
constitutional law. The following section describes significant court decisions affecting life 
sentences for juveniles, as well as pending litigation that may impact them further.  

U.S. SUPREME COURT DECISIONS 

The Eighth Amendment to the U.S. Constitution limits the sentences that can be imposed on a 
criminal offender by prohibiting “cruel and unusual punishments.” The U.S. Supreme Court has 
interpreted this to prohibit the death penalty for certain categories of offenders, including 
juveniles. In recent years, the Supreme Court has further refined the constitutional boundaries for 
life sentences imposed on juveniles, holding that the Eighth Amendment prohibits life without 
parole sentences for juveniles who committed nonhomicide offenses and prohibits mandatory life 
without parole sentences for juveniles even if they do commit homicide.  

Roper v. Simmons (2005) 
In Roper v. Simmons, 543 U.S. 551 (2005), the U.S. Supreme Court held that the Eighth 
Amendment forbids imposition of the death penalty on offenders who were under the age of 18 
when their crimes were committed.   

Facts of the Case 

The defendant, Christopher Simmons, was charged as an adult with committing burglary, 
kidnaping, stealing, and murder in the first degree when he was 17-years-old. Following a trial, he 
was convicted and sentenced to death. Simmons filed a variety of postconviction motions, all of 
which were unsuccessful. After the conclusion of these proceedings, the U.S. Supreme Court 
decided Atkins v. Virginia,38 which held that the Eight and Fourteenth Amendments prohibit the 
execution of a person with a mental disability. Simmons filed another motion for postconviction 
relief, this time arguing that, under the Court’s reasoning in Atkins, executing a juvenile who was 
under 18 when the crime was committed is unconstitutional.39 The Missouri Supreme Court 
agreed, observing that “a national consensus, has developed against the execution of juvenile 
offenders” in the years since the U.S. Supreme Court had last considered whether the Eighth 
Amendment prohibited sentencing. 

                                                        
38 Atkins v. Virginia, 536 U.S. 304 (2002). 
39 Roper v. Simmons, 543 U.S. 551, 559 (2005).   
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Court Holding 

On appeal, the U.S. Supreme Court also agreed that a national consensus against the death penalty 
for juveniles had developed since 1989, when it last considered the issue in Stanford v. 
Kentucky.40 As it had in Stanford, the Court in Roper looked to “enactments of legislatures that 
have addressed the question” as the beginning point in a “review of objective indicia of 
consensus.”41 The Court was persuaded that the “rejection of the juvenile death penalty in the 
majority of states; the infrequency of its use even where it remains on the books; and the 
consistency in the trend toward abolition of the practice provide sufficient evidence that today our 
society views juveniles ... as ‘categorically less culpable than the average criminal.’”42 Emphasizing 
that capital punishment must be limited to the most serious category of offenders,43 and relying 
on scientific and sociological evidence submitted in briefings, the Court articulated “three general 
differences between juveniles under the age of 18 and adult offenders [that] demonstrate juvenile 
offenders cannot with reliability be classified among the worst offenders.”44   

First, the Court observed that “a lack of maturity and an underdeveloped sense of responsibility 
are found in youth more often than in adults and are more understandable among the young. 
These qualities often result in impetuous and ill-considered actions and decisions.”45 The second 
area of difference the Court noted “is that juveniles are more vulnerable or susceptible to negative 
influences and outside pressures, including peer pressure.” The Court stated that “[t]his is 
explained in part by the prevailing circumstance that juveniles have less control, or less 
experience with control, over their own environment.”46 Finally, the Court described the third 
broad difference as being “that the character of a juvenile is not as well formed as that of an adult. 
The personality traits of juveniles are more transitory, less fixed.”47   

These general differences, the Court explained, inform an analysis of the culpability of juvenile 
offenders. For example, the Court observed that “the susceptibility of juveniles to immature and 
irresponsible behavior means their ‘irresponsible conduct is not as morally reprehensible as that 
of an adult’” and that “[t]heir own vulnerability and comparative lack of control over their 
immediate surroundings mean juveniles have a greater claim than adults to be forgiven for failing 
to escape negative influences in their whole environment.”48   

                                                        
40 In Stanford v. Kentucky, the Court held that the Eighth Amendment did not prohibit executing a juvenile who was 
over the age of 15 at the time the crime was committed. The Court drew heavily on its observation that “a majority of 
states that permit capital punishment authorize it for crimes committed at age 16 or above” to conclude there was not 
sufficient evidence of a national consensus against the death penalty for juveniles under the age of 18. In the term 
prior to the one in which Stanford was decided, the Court held that the Eighth Amendment prohibited application of 
the death penalty to juveniles who were under the age of 16 at the time of committing the crime.    
41 Roper at 564.   
42 Id. at 567.   
43 Id. at 568. (“Capital punishment must be limited to those offenders who commit ‘a narrow category of the most 
serious crimes’ and whose extreme culpability makes them ‘the most deserving of execution.’”   
44 Id. at 569. 
45 Id.   
46 Id.   
47 Id. at 570. 
48 Id. 
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The Court then explained that this diminished culpability, in turn, makes “evident that the 
penological justifications for the death penalty [retribution and deterrence] apply to [juveniles] 
with lesser force than to adults.”49 The Court observed that “Retribution is not proportional if the 
law’s most severe penalty is imposed on one whose culpability or blameworthiness is diminished, 
to a substantial degree, by reason of youth and immaturity.”50 The Court also questioned the 
efficacy of the death penalty as a deterrent to juveniles, opining that “it is unclear whether the 
death penalty has a significant or even measurable deterrent effect on juveniles.”51 

Graham v. Florida (2010) 
The U.S. Supreme Court’s decision in Graham v. Florida, 560 U.S. 48 (2010), held that imposing a 
sentence of life without parole on a juvenile for a nonhomicide offense violates the Eighth 
Amendment.   

Facts of the Case 

The juvenile defendant in Graham v. Florida was 16-years-old when he committed an attempted 
robbery of a restaurant with several other juveniles. Graham was charged as an adult and pled 
guilty to armed burglary with assault or battery, which carries a maximum sentence of life 
imprisonment without the possibility of parole, and attempted armed robbery, which carries a 
maximum sentence of 15 years. The Court withheld an adjudication of guilt, and instead, 
sentenced Graham to concurrent three-year terms of probation with the initial 12 months served 
in county jail. At the age of 17, Graham was allegedly involved in a home invasion robbery. He was 
apprehended later in the evening, after fleeing from an officer, and firearms were found in his 
vehicle. 

Graham admitted violating conditions of his probation by fleeing the officer, though he denied 
involvement in the home invasion robbery. The trial court found that Graham violated his 
probation by committing the robbery, possessing a firearm, and associating with individuals 
engaged in criminal activity. The Court found Graham guilty of the original armed burglary and 
attempted armed robbery charges and sentenced him to life imprisonment on the first offense and 
15 years on the second. Because Florida no longer has a parole system, Graham faced a life 
sentence with no possibility for parole release. 

Court Holding 

In Graham, the U.S. Supreme Court held that the U.S. Constitution prohibits a life without parole 
sentence for a juvenile who did not commit homicide. In reaching its conclusion, the Court first 
noted a national consensus against imposing life without parole on juveniles for nonhomicide 
offenses. The Court acknowledged that the majority of states and the federal governmental 
theoretically allowed for such sentences for juveniles, but emphasized that few jurisdictions 
actually imposed them.52   

                                                        
49 Id. at 571. 
50 Id. 
51 Id. 
52 The decision acknowledged that 37 states and the District of Columbia permit life without parole sentences for 
juveniles committing nonhomicide offenses in some circumstances, and that federal law allows for life without parole 
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The Court reiterated the statements it first made in Roper that the “lessened culpability” of 
juveniles make them “less deserving of the most severe punishments” and pointed to a juvenile’s 
lack of maturity, underdeveloped sense of responsibility, susceptibility to influence, and 
characters that are not yet well-formed.53 The Court next drew a distinction between nonhomicide 
and homicide offenses, and noted the particularly harsh nature of a life sentence without parole 
for a juvenile, given the greater number of years he or she will serve than adult offenders.54 
Finally, the Court determined that none of the legitimate goals of penal sanctions – retribution, 
deterrence, incapacitation, and rehabilitation – provide adequate justification for imposing life 
without parole on a juvenile who committed a nonhomicide offense.55 The Court relied upon the 
lack of penological justification, the limited culpability of juvenile nonhomicide offenders, and the 
severity of life without parole sentences to conclude that “the sentencing practice under 
consideration is cruel and unusual.”56 

The Graham decision prohibits life sentences without parole for nonhomicide juvenile offenders, 
but does not require that every juvenile offender ultimately be released. A juvenile must have 
“some meaningful opportunity to obtain release based on demonstrated maturity and 
rehabilitation,” but is not guaranteed eventual freedom.57 Thus, under Graham, the Eighth 
Amendment requires only that a juvenile be given a chance at release.58 

Miller v. Alabama (2012) 
In Miller v. Alabama, 567 U.S. 460 (2012), the U.S. Supreme Court held that mandatory sentences 
of life imprisonment without parole for individuals under the age of 18 at the time they committed 
their crimes violate the Eighth Amendment’s prohibition against cruel and unusual punishment.   

Facts of the Cases 

The underlying facts in the Miller decision come from two separate cases, one from Arkansas and 
another from Arizona, the Court consolidated and decided together. Each of these cases involved a 
14-year-old offender who was sentenced to life imprisonment without the possibility of parole 
under a sentencing scheme that mandated that sentence. 

                                                        
for offenders as young as 13. [Graham, 560 U.S. at 62.] However, the Court also noted “only 11 jurisdictions 
nationwide in fact impose life without parole sentences on juvenile nonhomicide offenders—and most of those do so 
quite rarely—while 26 States, the District of Columbia, and the Federal Government do not impose them despite 
statutory authorization.” [Id. at 64.] 
53 Id. at 68. 
54 Id. at 69. 
55 Id. at 71. 
56 Id. at 74. 
57 Id. at 75. 
58 The Court disavows any constitutional guarantee of release, stating: “It bears emphasis, however, that while the 
Eighth Amendment prohibits a State from imposing a life without parole sentence on a juvenile nonhomicide offender, 
it does not require the State to release that offender during his natural life. Those who commit truly horrifying crimes 
as juveniles may turn out to be irredeemable, and thus deserving of incarceration for the duration of their lives. The 
Eighth Amendment does not foreclose the possibility that persons convicted of nonhomicide crimes committed before 
adulthood will remain behind bars for life. It does prohibit States from making the judgment at the outset that those 
offenders never will be fit to reenter society.” [Id. at 75.] 
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The Arkansas Case 

The defendant in the Arkansas case, Kuntrell Jackson, was sentenced to life imprisonment without 
the possibility of parole for his role in the murder of a video store clerk. Jackson was charged as an 
adult with capital felony murder and aggravated murder. He was convicted of both crimes and 
sentenced to life imprisonment without parole under an Arkansas law that provided that a 
“defendant convicted of capital murder or treason shall be sentenced to death or life 
imprisonment without parole.” After the U.S. Supreme Court decided Roper, Jackson filed a state 
petition for habeas corpus, arguing that a mandatory sentence of life without imprisonment 
violates the Eighth Amendment.    

The Alabama Case 

The defendant in the Alabama case, Evan Miller, was charged, as an adult, and convicted of murder 
in the course of arson after beating an adult neighbor with a baseball bat during a night of 
drinking and smoking marijuana with the neighbor and then lighting a fire to conceal the evidence 
of the crime. Miller was subsequently sentenced to life without the possibility of parole, which was 
the mandatory minimum sentence for this crime in Alabama.   

Court’s Decision 

The Court held that “mandatory life without parole for those under the age of 18 at the time of 
their crimes violates the Eighth Amendment’s prohibition on ‘cruel and unusual punishments.’”59 
This conclusion, the Court explained, flows from “the confluence of ... two lines of precedent,” the 
first of which establish limits on the punishments that may be applied to juveniles based on their 
lesser culpability, and the second of which prohibits any law that mandates that a judge sentence a 
defendant to death.60 

Graham, in particular, was central to the Court’s connection of these two lines of precedence, in 
Miller, because Graham “liken[ed] life without parole sentences imposed on juveniles to the death 
penalty itself.” This equation of juvenile life sentences to capital punishment, the Court reasoned, 
is what connects the cases establishing limits on punishment that may be applied to juveniles to 
the cases requiring individualized sentencing when imposing the death penalty. In the death 
penalty cases, the Court emphasized the importance, when imposing this most severe penalty, of 
the need to consider “the character and record of the individual offender,” the “circumstances of 
the offense,” and “the possibility of compassionate or mitigating factors.”61 In particular, the Court 
pointed to its insistence in death penalty cases that “a sentencer have the ability to consider the 
‘mitigating qualities of youth.’”62  

The Court then extended that rationale to life without parole sentences for juveniles, concluding 
that a mandatory sentencing scheme that prohibits a sentencing court from making an 

                                                        
59 Id. at 465. 
60 Id. at 470. 
61 Id. at 475. 
62 Id. at 476. 
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individualized sentencing determination for a juvenile subject to life without parole is similarly 
defective. The Court explained: 

Mandatory life without parole for a juvenile precludes consideration 
of his hallmark features—among them, immaturity, impetuosity, and 
failure to appreciate risks and consequences. It prevents taking into 
account the family and home environment that surrounds him—and 
from which he cannot usually extricate himself—no matter how 
brutal or dysfunctional. It neglects the circumstances of the homicide 
offense, including the extent of his participation in the conduct and 
the way familial and peer pressures may have affected him. Indeed, it 
ignores that he might have been charged and convicted of a lesser 
offense if not for incompetencies associated with youth—for example, 
his inability to deal with police officers or prosecutors (including on a 
plea agreement) or his incapacity to assist his own attorneys. And 
finally, this mandatory punishment disregards the possibility of 
rehabilitation even when the circumstances most suggest it.63   

Montgomery v. Louisiana (2016) 
The U.S. Supreme Court’s decision in Montgomery v. Louisiana, 136 S. Ct. 718 (2016), held that the 
Court’s decision in Miller that mandatory life without parole sentences are unconstitutional 
applies retroactively. The Court clarified that any mandatory life without parole sentence imposed 
on a juvenile violates the Eighth Amendment, regardless of whether the sentence was imposed 
prior to its 2012 decision in Miller.   

Facts of the Case 

Montgomery v. Louisiana involved a 17-year-old convicted of killing a deputy sheriff in 1963. The 
jury found him “guilty without capital punishment,” a verdict requiring a sentence of life without 
parole under Louisiana law. The sentence was automatic so Montgomery did not present any 
mitigating evidence at a sentencing hearing. 

Montgomery had been imprisoned for nearly 50 years when the U.S. Supreme Court decided 
Miller. Montgomery sought collateral review of his sentence in Louisiana state court by filing a 
motion to correct an illegal sentence. The Louisiana trial court denied Montgomery’s motion on 
the basis that Miller is not retroactive on collateral review. The Louisiana Supreme Court then 
denied Montgomery’s application for supervisory writ based on an earlier decision it issued 
holding that Miller was not retroactive on state collateral review. 

Court Holding 

The U.S. Supreme Court in Montgomery held that its prior finding that mandatory life without 
parole sentences are unconstitutional for juveniles is retroactive in cases on state collateral 
review. The Court also concluded that it had jurisdiction to decide the question relating to state 
collateral review proceedings. 

                                                        
63 Id. at 477-78. 
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The Court began by noting that lower courts had reached different conclusions on whether its 
Miller decision was retroactive to juvenile offenders whose convictions and sentences were final 
prior to issuance of Miller in 2012. It then resolved the question by first announcing that Miller 
had established a new substantive rule of constitutional law, and then concluding that the U.S. 
Constitution requires state collateral review courts to give retroactive effect to such a rule.64 The 
Montgomery decision reasoned that substantive rules are retroactive because they explain 
constitutional prohibitions against certain punishments, making that punishment “by definition, 
unlawful.”65 The Court goes on to state unequivocally that “Miller announced a substantive rule 
that is retroactive in cases on collateral review.”66 

The Court did not declare life without parole sentences unconstitutional for all juveniles. Instead, 
the decision states that a life without parole sentence may be imposed for “the rarest of juvenile 
offenders, those whose crimes reflect permanent incorrigibility.”67 The Court makes it clear, 
however, that such a scenario will be extremely uncommon and reaffirms that “children who 
commit even heinous crimes are capable of change.”68 

The decision holds that Miller applies retroactively, but does not require states to re-sentence 
every juvenile who has a sentence of life without parole. Montgomery notes that states may, as an 
alternative to resentencing, provide offenders convicted as juveniles with parole consideration. 
Parole eligibility will allow such offenders the opportunity to demonstrate reform. An offender 
must have the chance to make his or her case for parole release, though release is not 
guaranteed.69 Montgomery requires that juveniles sentenced to mandatory life without parole, at 
any point in the past, must “be given the opportunity to show their crime did not reflect 
irreparable corruption; and, if it did not, their hope for some years of life outside prison walls 
must be restored.”70 

WISCONSIN COURT DECISIONS 

Article I, section 6, of the Wisconsin Constitution is identical to the Eighth Amendment to the U.S. 
Constitution. Both constitutional provisions limit the criminal sanctions that can be imposed on 
offenders by prohibiting “cruel and unusual punishments.” Wisconsin courts are bound by federal 
court interpretations of the U.S. Constitution. Additionally, Wisconsin case law instructs state 
courts that interpretation of Wis. Const., art. I, s. 6, is guided by federal Eighth Amendment case 
law. The Wisconsin Supreme Court has applied both the Eighth Amendment and Wis. Const., art. I, 
s. 6, to life sentences for juveniles. These decisions are summarized below. 

                                                        
64 The decision distinguished between new substantive rules of constitutional law, which do apply retroactively to 
convictions that were final when the new rule was announced, and new procedural rules of constitutional law, which 
generally do not apply retroactively. [Montgomery, 136 S. Ct. at 728-29.] 
65 Id. at 729-30. 
66 Id. at 732. 
67 Id. at 734. 
68 Id. at 736. 
69 The Court emphasizes that a chance for release remedies the constitutional violation, noting: “Those prisoners who 
have shown an inability to reform will continue to serve life sentences.” Id. 
70 Id. at 736-37. 
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State v. Ninham (2011) 
In State v. Ninham, 2011 WI 33, the Wisconsin Supreme Court held that sentencing a14-year-old 
to life imprisonment without parole for committing intentional homicide is not categorically 
unconstitutional.  

Facts of the Case  

Omar Ninham was convicted of first-degree intentional homicide and physical abuse of a child for 
killing 13-year-old Zong Vang when Ninham was 14-years-old. The homicide occurred when 
Ninham, accompanied by four other boys, encountered Vang while he was bicycling home from 
the grocery store in Green Bay. Ninham and another boy first verbally taunted him, then physically 
attacked him and pursued him when he fled to a nearby parking ramp. They then threw Vang off 
the fifth floor of the ramp to the ground below and fled without checking on Vang, who died from 
craniocerebral trauma.   

Ninham was convicted of first-degree intentional homicide and physical abuse of a child. The 
Court sentenced him to life imprisonment without the possibility of parole for the first-degree 
intentional homicide count and to five years imprisonment, consecutive to the life sentence, for 
the physical abuse of a child count. Following the U.S. Supreme Court’s decision in Roper, Ninham 
filed a postconviction for sentencing relief, arguing that his sentence is unconstitutional. The 
circuit court denied his motion and the circuit court affirmed the denial. Ninham petitioned the 
Wisconsin Supreme Court for review; that Court granted the petition for review following the U.S. 
Supreme Court’s decision in Graham.   

Court’s Holding  

The Wisconsin Supreme Court held that sentencing a 14-year-old to life imprisonment without the 
possibility of parole for committing intentional homicide is not categorically unconstitutional. The 
Court’s holding was informed by its interpretation of the U.S. Supreme Court’s analysis of Eighth 
Amendment challenges to punishing juvenile offenders in Roper and Graham. The Wisconsin 
Supreme Court described this as a “two-step approach” that involves determining first whether 
“objective indicia of society’s standards, as expressed in legislative enactments and state 
practices” demonstrate a national consensus against the sentencing practice; and second, 
whether—notwithstanding this evidence—the Court, in its own judgment, determines the 
punishment violates the Constitution.   

With respect to the first step of this test, the Court concluded Ninham failed to demonstrate that 
there is a national consensus against sentencing a 14-year-old to life imprisonment without the 
possibility of parole for committing intentional homicide. Among other evidence, the Court noted 
that 44 states plus the District of Columbia permit life sentences without parole for juvenile 
offenders, and of these states, 36 permit life sentences without parole for offenders who were 
14years-old or younger at the time of the offense.71   

                                                        
71 State v. Ninham, 2011 WI 33, ¶ 55. Subsequent to the Wisconsin Supreme Court’s decision in Ninham, a number of 
states prohibited sentences of life without parole. This is discussed in Part V of this report. 
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With respect to the second step, the Court, quoting Graham, explained that “the judicial exercise of 
independent judgment requires consideration of the culpability of the offenders at issue in light of 
their crimes and characteristics, along with severity of the punishment in question,” and that the 
“Supreme Court considers whether the challenged sentencing practice serves legitimate 
penological goals.”72 Addressing culpability, the Court observed that although it did not disagree 
that “typically, juvenile offenders are less culpable than adult offenders and are therefore 
generally less deserving of the most severe punishments,” as Roper and Graham articulated, it did 
not agree with the defendant that these cases “lead to the conclusion that 14-year-olds who 
commit intentional homicide are categorically less deserving of life imprisonment without parole.” 
Addressing whether sentencing a juvenile to life imprisonment for homicide serves the legitimate 
penological goals of retribution, deterrence, and incapacitation the Court concluded it does.  

State v. Barbeau (2016) 
The Wisconsin Court of Appeals decision in State v. Barbeau, 2016 WI App 51, upheld a sentence 
of life imprisonment with eligibility for release to extended supervision after 35 years for a 
juvenile convicted of intentional homicide. The court upheld several provisions of Wisconsin 
sentencing laws relevant to life imprisonment for juveniles as constitutional. 

Facts of the Case 

State v. Barbeau involved a 13-year-old convicted of killing his great-grandmother with a hatchet 
in 2012. Barbeau and another 13-year-old friend used the hatchet and a hammer to strike the 
woman 27 times before stealing her purse, money, and jewelry and leaving in her car. Barbeau 
pled no contest and was convicted of first-degree intentional homicide, which carried a mandatory 
minimum sentence of 20 years with a maximum of life in prison. 

The court sentenced Barbeau to life imprisonment and imposed a parole eligibility date of 
November 24, 2048, making him eligible for parole after 35 years of imprisonment. However, DOC 
pointed out to the court that Barbeau was actually eligible for release to extended supervision and 
not parole. The state moved for a hearing to correct the sentence and the court proposed to amend 
the judgment without a hearing, to which defense counsel did not object. Despite this, the court 
did not amend the judgment.  

Barbeau moved for resentencing a year later asking the court to amend his judgment to make him 
eligible for extended supervision after 20 years, rather than eligibility for parole after 35 years. 
The circuit court ultimately granted the motion, in part, but did not modify Barbeau’s sentence to 
make him eligible for release consideration at an earlier date. Instead, the court merely amended 
the judgement to make Barbeau eligible for extended supervision on November 24, 2048, rather 
than eligible for parole on that date.  

Court Holding 

The Wisconsin Court of Appeals upheld the sentence of life imprisonment with eligibility for 
extended supervision after 35 years. The court also held that the circuit court’s error in naming a 

                                                        
72 Id. at ¶ 59 (citing Graham). 
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date for parole eligibility on the judgment, rather than extended supervision eligibility, did not 
justify a sentence modification.   

The court addressed three constitutional challenges to provisions of the Wisconsin statutory 
sentencing scheme: (a) that the statutory provision allowing a court to impose a life sentence 
without the option for extended supervision is unconstitutional as applied to a juvenile; (b) that 
the statutory provision imposing a mandatory minimum of 20 years imprisonment is 
unconstitutional as applied to juveniles; and (c) that the statutory scheme for release on extended 
supervision is unconstitutional because it does not allow a juvenile to demonstrate he or she 
deserves release based on maturity and rehabilitation. The court rejected each of these 
constitutional challenges. 

First, the court upheld state law providing courts with the option to impose a life sentence without 
the possibility for release on a juvenile.73 The court initially found that Barbeau had no standing to 
challenge the statutory provision because he was not found ineligible for release consideration, 
and was given a release consideration date after 35 years. However, the court addressed the 
merits of the constitutional challenge anyway. 

The Court of Appeals pointed to the Wisconsin Supreme Court’s decision in Ninham upholding a 
sentence of life-without the possibility for release for a juvenile. The court then noted that the U.S. 
Supreme Court’s subsequent decision in Miller did not alter or undercut the Wisconsin Supreme 
Court’s original analysis. This is because Miller did not categorically prohibit life sentences for 
juveniles, but instead, required sentencing courts to consider how children are different than 
adults when imposing sentence.74 The Court of Appeals affirmed that “it is not unconstitutional to 
sentence a juvenile to life imprisonment without the possibility of supervised release for 
intentional homicide if the circumstances warrant it.”75 On this basis, the court concluded that the 
statutory option for courts to impose life imprisonment without the possibility of release on a 
juvenile is constitutional. 

Second, the court upheld Wisconsin law mandating a 20-year mandatory minimum period of 
imprisonment for a juvenile who commits first-degree intentional homicide.76 The court noted 
that Barbeau lacked standing to make the constitutional challenge, since his release eligibility date 
was set at 35 years, so he was not adversely affected by the mandatory minimum. Regardless, the 
court proceeded to address the constitutional challenge. 

                                                        
73 Barbeau specifically challenged a provision of s. 973.014 (1g) (a) 3., Stats., which applies to a sentence of life 
imprisonment imposed for a crime committed on or after December 31, 1999. When imposing such a life sentence, a 
court must choose one of three options related to an extended supervision eligibility date for the offender. Barbeau 
challenged the option provided to a court by s. 973.014 (1g) (a) 3., Stats., which allows a court to determine that: “The 
person is not eligible for release to extended supervision.”  
74 Barbeau, 2016 WI App at ¶32.] 
75 Id. 
76 Barbeau specifically challenged s. 973.014 (1g) (a) 1., Stats., which is one of the three options available to a court 
for setting an extended supervision eligibility date for an offender who receives a sentence of life imprisonment. The 
statutory provision allows a court to make a person “eligible for release to extended supervision after serving 20 
years.” The provision functions as a mandatory minimum period of imprisonment because a court cannot set a release 
eligibility date sooner than 20 years. [See s. 973.014 (1g) (a) 2., Stats.] 
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The Court of Appeals concluded that a 20-year mandatory minimum before release consideration 
for a juvenile who commits homicide does not violate any national consensus against such a 
sentence. Instead, the court noted that the state of the law as to mandatory minimums in general 
is to the contrary.77 Further, the court pointed to Ninham and the Wisconsin Supreme Court’s 
conclusion that life imprisonment without the possibility of release for a juvenile who commits 
first-degree intentional homicide is not categorically unconstitutional. The Court of Appeals held 
that the Legislature is not required to select the least severe possible penalty in creating the 
statutory sentencing scheme, and that the court could “see nothing disproportionate on a 
constitutional level” in the 20-year mandatory minimum period of imprisonment.78 

Finally, the court upheld Wisconsin law establishing the criteria for considering a release petition 
from a juvenile.79 The Court of Appeals stated that the single, statutory criterion for release 
determination – whether a juvenile is a danger to the public – subsumes other inquiries such as 
whether the inmate has matured and been rehabilitated.80 The court noted that Barbeau could 
seek to prove he is no longer a danger to the public by showing his criminal conduct was 
influenced by his youth and by showing he has been rehabilitated at some point in the future. The 
court determined that Barbeau “failed to show beyond a reasonable doubt that the criteria for 
release deprive him of a meaningful opportunity to obtain release based on demonstrated 
maturity and rehabilitation.”81 Thus, the court concluded that Wisconsin law does not 
unconstitutionally deprive juveniles of a meaningful opportunity to obtain released based on 
demonstrating maturity and rehabilitation. 

PENDING LITIGATION 

Cases are currently pending in federal court that may impact the constitutionality of juvenile life 
sentences in Wisconsin. The U.S. Supreme Court is considering a case regarding juvenile life 
sentences and whether a court must make a prerequisite finding of incorrigibility of a juvenile 
before this sentence may be imposed. The case may also resolve the question of whether 
discretionary life sentences of life imprisonment for juveniles – like those available under 
Wisconsin law – are prohibited for most juveniles under the Court’s Miller and Montgomery 
decisions.  

Additionally, the U.S. District Court for the Western District of Wisconsin is addressing a class 
action lawsuit filed by offenders serving life sentences in Wisconsin for offenses committed as 
juveniles. The outcome in either case may affect release eligibility for some or all of the 115 such 
offenders currently in Wisconsin prisons. 

                                                        
77 Barbeau, 2016 WI App at ¶ 39. 
78 Id. at ¶43. 
79 Barbeau specifically challenged s. 302.114 (5) (cm), Stats., addressing what a court must evaluate when considering 
a petition for release to extended supervision for a felony offender serving a life sentence. The statutory provision 
prohibits a court from granting a petition for release unless the inmate proves by clear and convincing evidence that 
he or she “is not a danger to the public.” 
80 Barbeau, 2016 WI App at ¶47. 
81 Id. at ¶48. 
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Jones v. Mississippi (U.S. Supreme Court) 
The U.S. Supreme Court granted certiorari in Jones v. Mississippi, No. 1259 (U.S.), on March 9, 
2020, and held oral arguments on November 3, 2020. The issue before the Court is whether the 
Eighth Amendment requires a judge to find that a juvenile is permanently incorrigible before 
imposing a sentence of life without parole. 

Lower courts have interpreted the U.S. Supreme Court’s decision in Montgomery differently on 
this question. Some state supreme courts and federal appellate courts conclude that a finding of 
permanent incorrigibility is prerequisite to imposing life without parole on a juvenile, while 
others conclude that it is not.82  

The Court granted certiorari in Jones v. Mississippi after dismissing another case regarding 
juvenile life sentences as moot. The U.S. Supreme Court previously granted cert in Malvo v. 
Mathena, No. 18-217 (U.S. Aug. 16, 2018), and heard oral arguments in the case on October 16, 
2019.83 The U.S. Supreme Court never issued a decision in Malvo and dismissed the case based on 
a stipulation from the parties, however, because Virginia changed its law to make juveniles eligible 
for parole consideration after 20 years, rendering the case moot.84   

A U.S. Supreme Court decision in Jones v. Mississippi may impact offenders in Wisconsin serving 
sentences of life without the possibility for release for crimes committed as juveniles. If the Court 
decides a finding of incorrigibility is required before a juvenile may receive discretionary life 
without parole, then Wisconsin courts may have to resentence or give release consideration to the 
six juveniles currently serving such sentences in Wisconsin. 

Heredia v. Tate (U.S. District Court in Wisconsin) 
The U.S. District Court for the Western District of Wisconsin is currently addressing Heredia v. 
Tate (19-CV-338), a class action lawsuit brought by offenders convicted of crimes committed 
before the age of 18 and serving either life sentences or sentences of more than 470 months 
(approximately 39 years) who have the possibility for release at some point.85 The suit raises 
constitutional challenges to practices by the Wisconsin Parole Commission and standards used in 
making release decisions. 

First, the lawsuit alleges that the current statutory sentencing scheme violates the Eighth 
Amendment because it permits life sentences for juveniles who have not been found to be 
irreparably corrupt and fails to provide a realistic and meaningful opportunity for release upon 
demonstrated maturity and rehabilitation. Second, the lawsuit alleges that the parole 
consideration process violates the Due Process Clause of the Fourteenth Amendment because it 
                                                        
82 The differing interpretations are outlined in the brief in support of the petition for certiorari, found here. 
83 The Malvo case originated in Virginia and involved a 17-year-old involved in the 2002 killings known as the “D.C. 
sniper attacks.” 
84 HB 35 was passed by the Virginia Legislature and approved by the governor in February 2020. 
85 The U.S. District Court stayed the case in November 2019, pending a U.S. Supreme Court decision in Malvo v. 
Mathena. After the Supreme Court dismissed Malvo and subsequently granted cert in Jones v. Mississippi, the 
defendants requested continuation of the stay. The U.S. District Court denied the motion and lifted the stay in May 
2020, reasoning that the question at issue in Jones is sufficiently distinct such that a U.S. Supreme Court decision may 
not resolve the core questions in the Wisconsin case. The case is currently scheduled for trial in August 2021. 

https://www.supremecourt.gov/DocketPDF/18/18-1259/94684/20190329124507004_No.-__%20Cert%20Petition.pdf
https://lis.virginia.gov/cgi-bin/legp604.exe?201+sum+HB35
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denies juveniles a sufficient opportunity to secure their liberty interest in parole release. Third, 
the lawsuit alleges that denial of parole based on facts not found by a jury (lack of a finding of 
permanent incorrigibility), violates the Sixth Amendment right to a jury trial and the Due Process 
Clause.   

The plaintiffs seek a declaration that the current Wisconsin parole scheme denies them a 
meaningful and realistic opportunity for release upon a showing of rehabilitation and maturation, 
in violation of the U.S. Constitution. They also seek an injunction ordering the Wisconsin DOC and 
the Wisconsin Parole Commission to provide juveniles a meaningful opportunity to demonstrate 
maturity and rehabilitation. The plaintiffs request that the injunction order DOC and the Parole 
Commission to, for example, provide funds for inmates to present testimony from experts such as 
psychologists or social workers and allow the submission of evidence and arguments in support of 
a parole request. 

A decision in Heredia v. Tate may impact offenders in Wisconsin serving life sentences or 
extremely long sentences for crimes committed as juveniles, particularly those sentenced under 
the old parole system who are or will be eligible for parole consideration. 
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PART V 
LEGISLATION IN OTHER STATES 

In recent years, a number of states have enacted legislation pertaining to the criminal sentencing 
of juvenile offenders. Many of these changes were made to address state laws that conflict with the 
U.S. Supreme Court’s holding in Miller that applying a mandatory sentence of life imprisonment 
without the possibility of parole to a juvenile is unconstitutional. States have also enacted 
legislation that, while not directly compelled by the Court’s decisions in Roper, Graham, Miller, and 
Montgomery, is broadly consistent with language in these decisions articulating reasons for 
treating juveniles differently than adults in the criminal justice system.   

LEGISLATION TO RESPOND TO MILLER  

At the time the U.S. Supreme Court decided Miller, 28 states, plus the federal government, had 
laws providing mandatory life sentences without an opportunity for parole for some juveniles 
convicted of murder in federal court.86 Although legislation enacted in response to Miller differs 
from state to state, common features include eliminating mandatory life without parole sentences, 
eliminating life without parole sentences for juveniles, and establishing provisions related to 
parole eligibility or providing a process to review the sentences of individuals convicted for 
offenses committed as juveniles.  

For example, a number of states enacted legislation that abolishes life without parole for juveniles 
and provides a date by which a juvenile must be eligible for parole. The parole eligibility dates, 
however, differ from state to state. For example, Oregon and West Virginia provide for parole 
eligibility after 15 years. Nevada provides for parole eligibility after 15 years for nonhomicide 
offenses, and 20 years for homicide offenses. North Dakota and Virginia provide for parole 
eligibility after 20 years. Arkansas and Massachusetts provide for parole eligibility after 20 to 30 
years, depending on the offense. California, Utah, and Wyoming provide for parole eligibility after 
25 years.87   

Other jurisdictions have enacted legislation allowing a person convicted as a juvenile to petition 
for sentence modification after a certain period of time. For example, Delaware law allows a 
person convicted of an offense as a juvenile to petition the court for sentence modification after 20 
or 30 years, depending on the offense, and every five years after if the petition is denied. Likewise, 
the District of Columbia allows all offenders who were convicted as juveniles to petition for 
sentence modification after 15 years.   

                                                        
86 Miller at 426. 
87 The information in this paragraph is based on information provided to Legislative Council staff by The Campaign for 
the Fair Sentencing of Youth.  
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According to the National Conference of State Legislatures, 23 states, plus the District of Columbia, 
have fully abolished sentences of life without the possibility of parole for juveniles.88 The states 
that have abolished life without parole for juveniles are: 

• Alaska. 
• Arkansas. 
• California. 
• Colorado. 
• Connecticut. 
• Delaware. 
• Hawaii. 
• Iowa. 
• Kansas. 
• Kentucky. 
• Massachusetts. 
• Nevada. 
• New Jersey. 
• North Dakota. 
• Oregon. 
• South Dakota. 
• Texas. 
• Utah. 
• Vermont. 
• Virginia. 
• Washington. 
• West Virginia. 
• Wyoming. 

Additionally, six states that have not abolished life without parole for juveniles currently have no 
juveniles serving sentences of life without parole. These states are Maine, Minnesota, Missouri, 
New Mexico, New York, and Rhode Island.89 

                                                        
88 https://www.ncsl.org/research/civil-and-criminal-justice/miller-v-alabama-and-juvenile-life without parole-
laws.aspx  
89 The information in this paragraph is based on information provided to Legislative Council Staff by The Campaign for 
the Fair Sentencing of Youth. 

https://www.ncsl.org/research/civil-and-criminal-justice/miller-v-alabama-and-juvenile-life-without-parole-laws.aspx
https://www.ncsl.org/research/civil-and-criminal-justice/miller-v-alabama-and-juvenile-life-without-parole-laws.aspx
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OTHER LEGISLATION 

Other legislative enactments in recent years, while not necessarily enacted to address laws 
directly in conflict with Supreme Court’s recent decisions regarding juvenile offenders, are 
nonetheless broadly consistent with the Court’s conclusion, in those decisions, that juvenile 
offenders are constitutionally different than adult offenders.  

One example of state laws requiring juvenile offenders to be treated differently than adults are 
those that raise the maximum age of a juvenile court’s jurisdiction. At present, 45 states have laws 
providing juvenile courts with jurisdiction over youth 17-years-old and younger. The State of 
Vermont provides jurisdiction up to age 18. After a Michigan law raising the age of juvenile court 
jurisdiction to 17 takes effect on October 21, 2021, there will be three states—Georgia, Texas, and 
Wisconsin—in which the maximum age of a juvenile court’s jurisdiction is 16.   

Examples of other types of legislative enactments that make changes to the treatment of juvenile 
offenders in the criminal justice system are: 

• Limiting the transfer of juveniles to adult court. 
• Extending the period of time youth convicted in the adult criminal justice system may remain 

in juvenile facilities. 
• Adopting blended sanctions for certain youthful offenders that combine elements of the 

juvenile justice and adult criminal justice system.90   

 

 

 

 

  

                                                        
90 Pilnek, L. & Mistrett, M. (2019) “If Not the Adult System, Then Where: Alternatives to Adult Incarceration for Youth 
Certified as Adults,” Campaign for Youth Justice, (Washington D.C.), page 10.   

http://cfyj.org/images/ALT_INCARCERATION__FINAL.pdf
http://cfyj.org/images/ALT_INCARCERATION__FINAL.pdf
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PART VI 
SUMMARY OF STAKEHOLDER INPUT 

Various state agencies, organizations, and individuals were invited to submit recommendations 
regarding the sentencing of juvenile offenders in adult criminal court for inclusion in this report. 
Those who chose to do so provided recommendations relating to life sentences imposed on 
juveniles, prosecution and sentencing of juveniles in adult court, revisions to the juvenile justice 
system, and changes to the criminal justice system in general. This part summarizes the 
recommendations received from stakeholders.91 Specific written submissions provided by each 
stakeholder appear in the Appendix. 

JUVENILE LIFE SENTENCES 

Stakeholders provided recommendations regarding the circumstances under which a court may 
impose a life sentence on a juvenile. Three recommendations impact life sentences imposed on 
juveniles in the future, and two impact life sentences already imposed and currently being served. 

Eliminate Discretionary Life Without Release Sentences for Juveniles 
Nearly all stakeholders recommended prohibiting courts from imposing life sentences without the 
possibility of release on juveniles. Under current law, a court imposing a life sentence generally 
has three options relating to release. The court may specify: (a) the offender is eligible for release 
after 20 years; (b) the offender is eligible for release on a specific date after more than 20 years; or 
(c) the offender is ineligible for release. Because a court may choose to make an offender ineligible 
for release, but is not required to do so in most circumstances, these sentences are referred to as 
“discretionary” life without release sentences.  

Eliminate Mandatory Life Without Release for Juvenile “Persistent Repeaters” 
Nearly all stakeholders recommended eliminating both discretionary and mandatory sentences of 
life without the possibility of release for juveniles. As noted above, courts imposing a life sentence 
generally have discretion to make an offender eligible for release at some point. However, this is 
not true for a “persistent repeater.” A persistent repeater is an offender with two or more previous 
serious felony convictions or who is being sentenced for a serious child sex offense and has a 
previous conviction for a similar offense.  

State law imposes a mandatory minimum sentence of life without the possibility for parole or 
extended supervision on a persistent repeater. Under the U.S. Supreme Court’s decision in Miller, a 
mandatory life without release sentence is unconstitutional when imposed on a juvenile. Current 

                                                        
91 Several stakeholders referenced 2019 Assembly Bill 775 and 2019 Senate Bill 815, identical companion bills, as 
legislation that incorporated statutory changes they recommended. An additional stakeholder referenced 2019 
Assembly Bill 1036 as legislation that incorporated a number of recommendations submitted for this report. 

https://docs.legis.wisconsin.gov/2019/related/proposals/ab775.pdf
https://docs.legis.wisconsin.gov/2019/related/proposals/sb815.pdf
https://docs.legis.wisconsin.gov/2019/related/proposals/ab1036.pdf
https://docs.legis.wisconsin.gov/2019/related/proposals/ab1036.pdf
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state statute applies the mandatory minimum to all persistent repeaters, even though the 
provision would be unconstitutional under the case law if applied to a juvenile. 

Require Dates for Release Consideration and Actual Release of Juveniles 
Several stakeholders recommended that a court imposing a life sentence on a juvenile be required 
to set a date certain at which a juvenile may petition for release. One stakeholder also suggested 
that state law could specify a date certain at which a juvenile must be granted release, rather than 
a date at which the juvenile may be considered for release. Legislation could require courts to set a 
date for release consideration for a juvenile, or a maximum term after which release must be 
granted, when imposing a life sentence on a juvenile.  

Create a “Second Chance” Procedure for Offenders Currently Serving Life Sentences or 
Extremely Long Sentences for Crimes Committed While a Juvenile 
Nearly all stakeholders recommended creating a sentence adjustment procedure to allow 
offenders currently serving life sentences or extremely long sentences for crimes committed while 
a juvenile to petition for release after serving at least 15 years. An offender serving a life sentence 
under the “Truth-in-Sentencing” system is eligible for release either after serving 20 years or on a 
specific date set by the court, unless the court specified the offender is ineligible for release. 
Similarly, an offender serving a life sentence under the parole system, who is eligible for parole, 
must typically serve 20 years in confinement before being eligible for parole or must reach a later 
parole eligibility date set by the court.  

Legislation could create a sentence adjustment procedure allowing an offender who committed an 
offense while a juvenile and is serving either a life sentence or another type of extremely long 
sentence, as specified by the legislation, to petition the court to reduce his or her term of 
imprisonment after 15 years, and then again every five years if the petition is denied. A court 
reviewing the petition could be required to consider particular factors, including the offender’s 
growth, behavior, and rehabilitation while incarcerated. Legislation could also specify what 
criteria a court must consider in evaluating the petition, and the authority of a court to convert 
confinement time to supervision time or to reduce the total length of the sentence. 

Specify Criteria Courts Must Consider Before Imposing a Life Sentence on a Juvenile 
Two stakeholders recommended that courts be required to consider a list of factors when 
evaluating whether to impose a life sentence on a juvenile. Current law requires a court to 
consider certain factors when sentencing an offender, but does not impose any statutory 
sentencing considerations specific to juveniles or specific to imposing life sentences. 

As an example, one stakeholder suggested mandating that courts consider factors such as the 
following when deciding whether to impose a life sentence on an offender convicted as a juvenile: 
(a) the offender’s age and youthful features including immaturity, impetuosity, and failure to 
appreciate risks and consequences of conduct; (b) the offender’s family and home environment; 
(c) the circumstances of the offense, including familial and peer pressures; (d) the lack of 
sophistication of juveniles in dealing with a criminal justice system designed for adults; (e) the 
offender’s intellectual capacity; (f) the offender’s history of trauma and involvement in the child 
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welfare system; (g) the offender’s educational and court documents; (h) the offender’s capacity 
for rehabilitation; and (i) any other mitigating factors and circumstances. 

PROSECUTING AND SENTENCING JUVENILES IN ADULT COURT 
Stakeholders provided the following recommendations suggesting changes to current law 
regarding the circumstances under which a juvenile may be prosecuted and sentenced in adult 
criminal court, rather than in juvenile court. 

Eliminate Original Adult Court Jurisdiction Over Juveniles  
Six stakeholders recommended eliminating original adult court jurisdiction over juveniles, 
meaning that no juvenile would begin in adult court based on his or her offense or prior record. 
However, a juvenile court would retain the option to waive a particular juvenile to adult court 
under existing procedures.  

Current law provides that an adult criminal court has original jurisdiction over a juvenile who 
meets certain criteria regarding the type of offense or prior record. Adult court original 
jurisdiction applies to juveniles aged 10 and older who commit certain homicide offenses, 
juveniles with a prior adult court case, and juveniles with a prior adjudication who are accused of 
committing particular types of battery. Other juveniles begin in juvenile court and may be waived 
into adult court if they meet certain criteria and the juvenile court makes required findings.  

Raise the Age for Juvenile Court Jurisdiction 
Six stakeholders recommended that 17-year-olds be subject to juvenile court jurisdiction, rather 
than adult criminal court jurisdiction. Current law treats all 17-years-olds as adults for purposes 
of criminal prosecution and sentencing. Wisconsin is one of three states that sets the age of adult 
criminal court jurisdiction at 17. The specific suggestions provided by stakeholders varied 
somewhat. Five stakeholders recommended that all 17-year-olds be subject to juvenile court 
jurisdiction, while one recommended that only 17-year-olds committing first-time, nonviolent 
offenses be subject to juvenile court jurisdiction and that other 17-year-olds continue to be 
treated as adults. Legislation could include 17-year-olds in the definition of “juveniles” for 
purposes of criminal prosecution so that default jurisdiction lies with the juvenile court rather 
than the adult criminal court.  

In addition to recommending that juvenile courts be given jurisdiction over 17-year-old offenders, 
one stakeholder also suggested appropriating state funds to reimburse counties for additional 
expenses arising from serving 17-year-olds in the juvenile court system rather than the adult 
criminal court system. The State generally bears the costs associated with adult criminal 
offenders, while counties generally bear costs associated with youth served in the juvenile system 
(though some of these costs are offset by state aids).  

Limit Which Juveniles can be Waived Into Adult Court 
Three stakeholders recommended restricting waiver of juveniles into adult court so only juveniles 
who meet limited age or offense criteria would be eligible. Current law permits waiver into adult 
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court for any juvenile aged 15 or older, regardless of the offense. Current law also permits waiver 
into adult court for a 14-year-old who commits particular serious or gang-related crimes. 

The recommendations varied somewhat, but all suggested eliminating waiver for any offense at 
age 15. One stakeholder recommended prohibiting waiver until age 16, and even then, only for 
serious crimes. Another recommended limiting waiver to serious felony offenses, and a third 
recommended allowing waiver at age 16 for most crimes but allowing it at age 14 for Class A or B 
felonies. Legislation could prohibit waiver of juveniles to adult court unless a juvenile meets age or 
offense criteria that are more restrictive than under current law. 

Create Juvenile-Specific Sentencing Criteria Adult Criminal Courts Must Consider 
One stakeholder recommended requiring adult criminal courts to consider specialized criteria 
when sentencing a juvenile. As noted above, current law requires a court to consider certain 
factors when sentencing an offender, but does not impose statutory sentencing considerations 
that are specific to juveniles.  

As an example, the statutes could mandate that a court consider factors such as the following 
when sentencing a juvenile offender: (a) that because children are less criminally culpable and 
more amendable to reform, youthful offenders are constitutionally different from adults for 
purposes of sentencing; (b) that the sentencing goals of deterrence, retribution, and incapacitation 
are secondary to the goal of rehabilitation when sentencing youthful offenders; and (c) that unless 
the state proves beyond a reasonable doubt that the youthful offender is permanently incorrigible 
and is therefore unable to be rehabilitated, youthful offenders must have a meaningful 
opportunity to obtain release from prison based on maturity and rehabilitation. 

Create Release Considerations Specific to Juvenile Offenders  
Three stakeholders recommended requiring courts and the Parole Commission to consider 
specialized criteria when deciding whether to grant release to extended supervision or release on 
parole to an offender who committed his or her offense as a juvenile. One of the stakeholders 
additionally recommended that attorneys from the State Public Defender’s office be appointed to 
represent offenders convicted as juveniles at parole hearings. 

Current law requires the Parole Commission to consider particular criteria before a commissioner 
may recommend parole release. Current law does not, however, impose any release 
considerations specific to offenders who were juveniles at the time of the offense on either courts 
or the Parole Commission. Legislation could identify specific factors a court or the Parole 
Commission must consider and address when considering release for an offender convicted as a 
juvenile. 

REVISIONS TO THE JUVENILE JUSTICE SYSTEM 
The focus of this research report was criminal sentencing of juveniles in adult court; however, 
stakeholders also suggested changes to the juvenile justice system and the circumstances under 
which juveniles are adjudicated.  
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Eliminate the Serious Juvenile Offender Disposition 
Three stakeholders recommended eliminating the existing Serious Juvenile Offender (SJO) 
disposition. Under current law, a juvenile court may impose various dispositions on a juvenile who 
is adjudicated delinquent. The most severe disposition is placement in the SJO program.  

A juvenile court may place a juvenile in the SJO program if he or she meets certain criteria and the 
court makes specific findings. To qualify, a juvenile must be either: (a) at least 14-years-old and 
adjudicated delinquent of a qualifying Class A, B, or C felony; or (b) at least 10-years-old and 
adjudicated delinquent of certain homicide offenses.92 The SJO program is administered by DOC 
and involves intensive and highly structured component phases, including placement in a secure 
juvenile facility followed by more restrictive supervision, care, and rehabilitation than the 
ordinary community supervision experienced by other juveniles.93  

Increase Minimum Age for Delinquency Jurisdiction 
Two stakeholders recommended increasing the age at which a minor may be adjudicated 
delinquent. Under current law, juvenile courts have exclusive jurisdiction over children aged 10 
and older who violate criminal laws and may adjudicate these children delinquent. State law treats 
children aged 9 and younger as juveniles in need of protection or services and these juveniles are 
not subject to delinquency proceedings. One stakeholder recommended establishing 13 as the 
minimum age for juvenile delinquency, while another recommended raising the age to between 12 
and 14. Legislation could increase the age for juvenile court jurisdiction over juveniles alleged to 
be delinquent from 10 years to 12, 13, or 14 years. 

Eliminate “Status Offenses” Under the Juvenile Justice Code 
Two stakeholders recommended eliminating sanctions for “status offenses,” meaning offenses that 
are violations of law because of a youth’s status as a juvenile. Examples of status offenses include 
truancy and curfew violations. Legislation could prohibit a juvenile court from imposing sanctions 
on a juvenile for a violation of law that would not be a violation if committed by an adult. 

Dismiss Delinquency Cases Suspended Due to Incompetency of the Juvenile 
Two stakeholders recommended requiring dismissal with prejudice of delinquency cases 
suspended because of incompetency of the juvenile. Under current law, a court that believes a 
juvenile is not competent to understand the delinquency proceedings he or she faces may order an 
examination of that juvenile. If an examination determines the juvenile is not competent to 
proceed, then the court must suspend proceedings on the delinquency petition and order the 
county or district attorney to either initiate a civil commitment or a juvenile in need of protection 
and services (JIPS) petition. Delinquency proceedings are revived if a juvenile becomes 

                                                        
92 The homicide offenses qualifying a juvenile for the SJO program are the same offenses which give an adult criminal 
court original jurisdiction over a juvenile. [ss. 938.183 (1) (am) and 938.34 (4h) (a), Stats.] Therefore, the SJO 
disposition is only available for a juvenile who attempts or commits first-degree intentional homicide, commits first-
degree reckless homicide, or commits second-degree intentional homicide if that juvenile is reversed waived back into 
juvenile court. As noted, these reverse waivers are rare. 
93 s. 938.538 (2) and (3), Stats. 
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competent, which may occur even after an accompanying JIPS order expires months or years 
later.94 Legislation could require delinquency proceedings to be dismissed with prejudice when a 
juvenile does not become competent during the timeframe of the JIPS order or is found unlikely to 
become competent. 

Eliminate Disposition of Juvenile Detention  
One stakeholder recommended eliminating placement in a juvenile detention facility as a 
disposition juvenile courts may impose on a juvenile. Under current law, a juvenile court may 
impose various dispositions on a juvenile who is adjudicated delinquent. One of the available 
dispositions is placement in a juvenile detention facility, which is a locked facility operated by a 
county and approved by DOC for the secure, temporary holding of juveniles. Under current law, a 
juvenile may be placed in a juvenile detention facility for up to 365 days.  

OTHER JUSTICE SYSTEM CHANGES 
Though the focus of this research report is criminal sentencing of juveniles in adult court, 
stakeholders also suggested changes to the larger criminal justice system. Some of the 
recommendations impact juveniles, while others impact adult offenders in their late teens or early 
twenties. 

Special Sentencing Scheme and Programming Applicable to Youthful Offenders 
Three stakeholders recommended creating a sentencing scheme and programming specific to 
offenders between 18 and 25 years of age (“youthful offenders”). Under current law, these 
offenders are subject to the same general sentencing provisions as any other adult offender. One 
stakeholder recommended creating a sentencing scheme that includes distinctive sentencing 
criteria for youthful offenders that considers their immaturity and amenability to reform, 
emphasizes educational and treatment programs, and eliminates long-term collateral 
consequences of conviction. Two other stakeholders recommended a community-based 
continuum approach for young offenders that addresses health, education, job training, and 
prevention and harm reduction. Legislation could create specific sentencing criteria for courts to 
consider that treat youthful offenders differently than other adult offenders and establish 
programs and alternatives in the community other than incarceration. 

Create Presumption Against Shackling Juveniles Appearing in Court 
Two stakeholders recommended limiting the use of shackles such as arm, leg, chest, and belly 
restraints on juveniles, and requiring courts to make a determination that a juvenile presents a 
risk of harm or flight before allowing their use. Legislation could create a presumption against 
shackling juveniles unless a court makes findings that a particular juvenile should be shackled 
based on safety or security concerns. 

                                                        
94 s. 938.30 (5) (a), (d), and (e), Stats. 
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Eliminate Mandatory Sex Offender Registry Reporting for Offenses Committed Before 
Age 18 
Two stakeholders recommended allowing courts to stay sex offender registration for a person 
who committed an offense while under age 18. Current law imposes mandatory registration with 
the Wisconsin Sex Offender Registry on a person who is convicted of certain offenses as an adult, 
even if the offense was committed previously while the person was a juvenile. In contrast, current 
law allows courts discretion over whether a juvenile who is adjudicated delinquent must register 
as a sex offender. 

Prohibit Charges of Prostitution for Juveniles 
One stakeholder recommended prohibiting prosecutors from filing charges of prostitution against 
juveniles, and instead, referring juveniles to services for victims of human trafficking. Current law 
allows a victim of trafficking to raise an affirmative defense to any crime the victim commits as a 
direct result of his or her trafficking, including prostitution. Once invoked, the affirmative defense 
shifts the burden to the prosecutor to prove, beyond a reasonable doubt, that the person was not a 
trafficking victim. 

Expand Eligibility for Expungement of Criminal Records  
One stakeholder recommended expanding the availability of expungement to a larger number of 
offenders, including those not initially deemed eligible at the time of sentencing. Expungement 
seals the court records of an offender’s criminal conviction, but does not nullify or vacate the 
conviction. Under current law, expungement is available only for offenders who committed a 
misdemeanor or lower level felony while under the age of 25 and who the court deemed eligible 
for expungement at the time of sentencing.  

Eliminate Fees and Costs in the Juvenile and Adult Criminal Systems 
One stakeholder recommended removing many of the fees and costs imposed on juveniles and 
adult offenders by the juvenile justice and criminal justice systems. Current law applies numerous 
fees, costs, and surcharges to offenders, including victim/witness fees, probation fees, attorneys’ 
fees, and restitution. 
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APPENDIX 1 
STAKEHOLDER GROUPS AND AGENCIES CONTACTED 

We are grateful to all those who shared their time and expertise to provide background 
information and recommendations related to the criminal sentencing of juveniles. In connection 
with preparing this report, Legislative Council staff contacted the following stakeholders: 

• Association of State Prosecutors. 
• Badger State Sheriffs Association. 
• Department of Children and Families. 
• DOC. 
• Department of Justice. 
• Eileen Hirsch. 
• Governor’s Juvenile Justice Commission. 
• Kids Forward. 
• Office of the Director of State Courts.  
• Office of the State Public Defender. 
• State Bar of Wisconsin. 
• The Campaign for the Fair Sentencing of Youth. 
• Wisconsin Alliance for Youth Justice. 
• Wisconsin Counties Association. 
• Wisconsin Chiefs of Police. 
• Wisconsin Sheriffs and Deputy Sheriffs Association. 
• Youth Justice Milwaukee. 

The recommendations of stakeholders who chose to submit suggestions for inclusion in this 
report are included in Appendix 2. 
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