The Silent Sentence

P Wisconsin allows certain young, low-level criminal offenders a way to earn a
second chance—the law of expunction. This law, over 40 years old, has been
critical to thousands of Wisconsinites, yet an update in procedure is needed.
This paper outlines the need for change and the value of passing such a proposal.

How the current law of Expunction works in Wisconsin (in brief):
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A criminal conviction doesn't go away after the initial sentence is served.
For tens of thousands of Wisconsinites, an early life mistake, often
nonviolent, remains a lifelong scar.
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Unequal outcomes in Wisconsin

A review of records obtained from the Wisconsin Circuit Court
website (commonly known as CCAP) reveals how few people
are earning the chance to expunge their records and the small
percentage of cases that are expunged. Below is a collection of
data from 2010 cases (used to ensure sentences have been fully
completed) throughout Wisconsin. To be included in this report:

e The individual must be 25 years old or younger
at the time of the offense

e The individual must be convicted of an eligible crime under
Wis. Stat. 973.015 (misdemeanors and low-level felonies)

e The criminal case mustinclude only one charge

16,246

cases qualified for expunction

1147

cases were expunged
The expunction rate was roughly 70/0

For the other 93%, or 15,000 cases, there is
likely no possible way to erase the conviction.
No matter what they do with their life, the
conviction will stand forever.

Rates of expunction vary greatly by crime
and jurisdiction. For example, the rate
of expunging Possession of Marijuana

cases varies by county.

In Southeast Wisconsin, marijuana convictions
were expunged in suburban counties
at significantly higher rates:
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Milwaukee || 18/634 — 3%

(Source: Wisconsin Circuit Court Access)’

The disparities between crimes and counties show that sec-
ond chances are not equally available in Wisconsin. Wealthier,
suburban defendants receive greater rates of expunction than
urban and rural defendants. Also, race matters. Communities
of color have significantly lower rates of expunction than their
white peers.

The Solution

The idea of moving the Expunction decision away from the sen-
tencing hearing and to provide a path for removing a dismissed
or acquitted case has received broad support.

Two simple, immediate changes are needed to improve the
Expunction procedure:

* Move the expunction decision so every qualifying defendant
has an equal opportunity to earn a second chance

 Allow people not convicted to erase the record of the
unsuccessful prosecution

This change doesn’t cost money. It empowers young people to
be responsible and earn a second chance. This change has the
potential to reduce crime, reduce unemployment, and benefit
employers looking for workers.

Expunction is a bipartisan issue. Across the country, Democrats
and Republicans have joined together to make positive changes
in expunction law. In 2016, the following states passed expunc-
tion reform:

Kentucky (Republican Senate, Democratic House,
Republican Governor)

Pennsylvania (Republican Legislature, Democratic Governor)
New Jersey (Democratic Legislature, Republican Governor)

Maryland (Democratic Legislature, Democratic Governor)

* A unanimous Wisconsin Supreme Court decision,
State v. Matasek, 2014 WI 27 at 941, included the
following statement on Wisconsin’s expunction
procedure:

“We agree with the defendant, as did the circuit
court, that there are policy reasons for permitting
the circuit court to decide on expunction after

the offender completes his or her sentence rather
than at the time of sentencing. The circuit court
will probably be better positioned to weigh the
benefit to the offender and the harm to society after
(rather than before) the offender has successfully
completed the sentence.”
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