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MSK;jal; 12/09/2014

AN ACT to amend 48.21 (5) (e) 2. (intro.), 48.23 (4), 48.355 (2) (cm) 1., 48.357 (2)
(d) 1., 48.434 (4), 48.834 (1), 48.93 (1d), 938.21 (5) (e) 2. (intro.), 938.355 (2) (cm)
1. and 938.357 (2v) (d) 1.; ard create 48.23 (2r), 48.38 (4) (fg) 7., 48.434 (2m),
48.434(6m), 48.923 and 938.38 (4) (fg) 6. of the statutelsting to: reinstatement
of a biological parens’ rights, and consideration of biological family members as a
resourcefor placemen or support when a dild is ot allowed to retum to an

adoptivehome.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
follows:

JoINT LEGISLATIVE COUNCIL PREFATORY NOTE: This draft was prepared
for the Joint Legislative Council’ Study Committee orAdoption
Disruptionand Dissolution.

Under current law adoption severs an adopted clsltégal relationship
with the birth parents and all relatives the birth parents, and creates
the legal relationship of parent and child between the adoptive parents
and the adopted child with albf the rights, duties, and other legal
consequencesf a natural relationship. Current law also provides that an
adoptionrecord is confidential, except in limited circumstances.

Current law requires relatives to be considered as a resource for
placementr support when a child is alleged to be in need of protection
or services under either the childrerrode or juvenile justice codeut
doesnot allow consideration of a birth parent or birth relativethd

child has been adopted, due to the severed legal relationship and
confidentiality of the adoption records.

This draft allows a birth parent to file a written authorization for release
of birth relatives’ names and addresses if a child becomes in need of
protectionor services after being adopted, and requireDiggartment

of Children and Familg Bureau of Milwaukee Child &fare (BMCW),

a county department of human or social services (county department), or
adoption agency that is providing services to the child to search for birth
relativesand to consider a birth parent or birth relatives in developing a
permanencyplan for the child.
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Additionally, for circumstances in which adoptive parents prohibit a
child from residing in the home, an adopted child has re—entered the
child welfare or juvenile justice system, or the child has not been
adoptedafter the birth parerg’rights were terminated, the draft creates a
processand a standard for reinstatement of parental righésed
primarily on a consideration of the bestterests of the child. The
standardalso requires that at least five years must lpmassed since the
birth parents rights were terminatethat the birth parent has shown by
clearand convincing evidence that the birth parent has had a substantial
changein circumstances that reasonably resolves the grounds for the
court’s former jurisdiction over the child, and that the birth parent is fit,
willing, and able to parent the childlhe standard for the best interests
of the child is adapted from thstandard given when considering a
terminationof parental rights, and includes consideration of the shild’
age,wishes, placement options, and relationship with the birth parent,
and the conditions of the child relationship with the child’adoptive
parent,guardian, or legal custodian. The district attorney or corporation
counselthat was the petitioner in the birth parentermination of
parentalrights proceeding must be included as a party in an action to
reinstateparental rights.

Section 1. 48.21 (5) (e) 2. (intro.) of the statutes is amended to read:

48.21(5) (e) 2. (intro.) The court shall order the county department, the department in
a county having gopulation of 500,000 or more, or the agency primarily responsible for
providing services to the child under the custody order to conduct a diligent search in order
to locate and provide notice of the information specifirethis subdivision to all relatives of
the child named under sub. (3) (f) and to all adult relatives of the child within 30 days after
thechild is removed from the custody of the clslgarent unless the child is returned to his

or her home within that period._If the child is an adoptee, the search for relatives shall include

a search for the child’ birth parent and birth relatives ah authorization for release of

informationis on file under s. 48.434 (2mYhecourt may also order the county department,

departmentpr agency to conduct a diligent search in order to locate and provide notice of the
informationspecified in this subdivision to all other adult individuals named under sub. (3)

(f) within 30 days aftethe child is removed from the custody of the chilpirent unless the
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child is returnedo his or her home within that period. The county department, department,
or agency may not provide that notice to a person named under sub. (3) () or to an adult relative
if the county department, department, or agency has reason to believe that ibaould
dangerouso the child or to the parent if the child were placed with that persadult relative.
Thenotice shall include all of the following:

NoTe: This EcTioN requiresa child welfare agency that is providing
servicesto a child who is alleged to be in need of protection or services
to include birthrelativesin the search for adult relatives that is required
undera temporary physical custody ordeten the child has previously
beenadopted, if the release of information has been consented to by the
birth parent.

SecTiON 2. 48.23 (2r) of the statutes is created to read:

48.23(2r) REINSTATEMENT OF PARENTAL RIGHTS; RIGHT OF BIRTH PARENT TO COUNSEL. If
a child isthesubject of a proceeding for reinstatement of parental rights under s. 48.923, the
birth parent who is petitioning under that section shall have the right to be represented by
counselas provided in sub. (4).

NoTe: This cTioN gives a birth parent who is the petitioner in an
actionfor reinstatement of parental rights to be represented by counsel.

SecTioN 3. 48.23 (4) of the statutes is amended to read:

48.23(4) ProviDING counsekL. If a child has a right to be represented by counsel or is
providedcounsel at the discretion of the court under this section and counsel is not knowingly
andvoluntarily waived, the court shall refer the child to the state public defender and counsel
shall be appointed by the state public defender under s. 977.08 without a determination of
indigency. If the referral is of a child who has filed a petition under s. 48.375 (7), the state
public defender shall appoint counsel within 24 hours after that referral. Any counsel
appointedn a petition filed under s. 48.375 (7) shall continue to represent the child in any

appeal brought under s. 809.105 unless the child requests substitution of counsel or
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extenuatingcircumstances make it impossible for counsel to continue to represent the child.
In any situation undesub. (2), (2g),-0(2m), or (2r)in which a parent 18 years of age or over

or anadult expectant mother is entitled to representation by counsel; counsel is not knowingly
andvoluntarily waived; and it appears that the parent or adult expectant mother is unable to
afford counsel in fullor the parent or adult expectant mother so indicates; the court shall refer
the parent or adult expectant mother to the authority for indigency determinations specified
unders. 977.07 (1). In any other situation under this section in whierson has a right to
berepresented by counsel or is provided counsel at the discretion of the court, competent and
independentounsel shall be provided and reimbursed inmayner suitable to the court
regardles®f the persors ability to payexcept that the court may ravder a person who files

a petition undess. 813.122 or 813.125 to reimburse counsel for the child who is named as the
respondenin that petition.

NoTe: This ScTioN requires acourt in an action for reinstatement of
parentalrights to refer the birth parent to the state public defemder
office for a determination ofvhether the birth parent is eligible for
representatiomy that ofice.

SecTioN 4. 48.355 (2) (cm) 1. of the statutes is amended to read:

48.355(2) (cm) 1. Subject to subd. 2., the court shall order the county department, the
departmenin a county having a population of 500,000 or more, or the agency primarily
responsiblefor providing services to the child under the dispositional order to conduct a
diligent search in order to locate and provide notice of the information specified in s. 48.21
(5) (e) 2. a. to e. to all relatives of the child named under s. 48.335 (6) and to all adult relatives,
asdefined in s. 48.21 (5) (e) 1., of the child within 30 days after the chitaneved from the
custody of the child parent unless the child is returned to his ohberewithin that period.

If the child is an adoptee, the search for relatives shall include a search for tisebatiiid’
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parentand birth relatives if an authorization for release of information is on file under s. 48.434

(2m). The court may also order the county department, department, or agency to eonduct
diligent search inorder to locate and provide notice of that information to all other adult
individualsnamed under s. 48.335 (6) within 30 days after the child is removed from the
custodyof the childs parent unless the child is returned to his or her home within that period.
The county department, department, or agency may not provide that notice to anaensoh
unders. 48.335 (6) or to an adult relative if the county department, department, or agency has
reasoro believe that it would be dangerous to the child or to the parent if the child were placed
with that person or adult relative.

NoTe: This EcTioN requiresa child welfare agency that is providing
servicesto a child who is in need of protection or services to include
birth relatives in the search for adult relatives that is required under a
dispositionalorder when the child has previously beadopted, if the
releaseof information has been consented to by the birth parent.

SecTion 5. 48.357 (2v) (d) 1. of the statutes is amended to read:

48.357(2v) (d) 1. Subject to subd. 2., the court shall order the county department, the
departmenin a county having a population of 500,000 or more, or the agency primarily
responsibldor implementing the dispositional order to conduct a diligent searctder to
locateand provide notice of the information specified in s. 48.21 (5) (e) 2. a. to e. to all relatives
of the child named under sub. (1) (c) 2m. or (2m) (bm) and to all adult relatives, as defined
ins. 48.21 (5) (e) 1., of the child within 30 days after the child is removed from the custody
of the childs parent unless the child is returned to his or her home within that period. If the

child is an adoptee, the search for relatives shall include a search for the lohildbarent

andbirth relatives if an authorization for release of information is on file under s. 48.434 (2m).

The court may also order the county department, departmeagency to conduct a diligent

searchin order to locate and provide notice of that information to all other amliNtiduals
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namedunder sub. (1) (c) 2m. or (2m) (bm) within 30 days after the child is removed from the
custodyof the childs parent unless the child is returned to his or her home within that period.
The county department, department, or agency may not provide that notice to anaensoh
undersub. (1) (c) 2m. or (2m) (bm) or to an adult relative if the county department, department,
or agency has reason to believe that it would be dangerous to the child or to the parent if the
child were placed with that person or adult relative.

NoTe: This EcTioN requiresa child welfare agency that is providing
servicesto a child who is in need of protection or services to include
birth relatives in the search for adult relatives that is required under an
order for a change in placement, when the child has previously been
adopted,|f the release of information has been consented to by the birth
parent.

SecTION 6. 48.38 (4) (fg) 7. of the statutes is created to read:

48.38(4) (fg) 7. Placement of the child with a birth parent, if at least 5 years have passed
sincean order terminating the birth parentights wasntered, for reinstatement of parental
rightsunder s. 48.923.

NoTe: This EcTioN provides that, if a child is in neexd protection or
servicesandat least five years have passed since the birth pauregtits

had been terminated, the chi&d’ permanency plan may include
placementith the birth parent for reinstatement of parental rights under
the procedure created by this draft.

SecTION 7. 48.434 (2m) of the statutes is created to read:

48.434(2m) Any birth parent of a child may file with the agency that placed the child
for adoption under s. 48.833 or that was appointed the guardian of the child under s. 48.837
(6) (d) a written authorization fdhe agency to release any available information about the
identity andlocation of the birth parent and any birth relative of the child to the department,
acounty department under s. 48(8J (e) or (hm), or an agency that is primarily responsible

for providing services to the chilafter an adoption if the child is alleged to be in need of
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protectionor services under s. 48.13 or is alleged to be a juvenile in need of protaction
servicesunder s. 938.13.

NoTe: This ScTioN allows a birth parent tble with BMCW, a county
departmentpr adoption agency a written authorization that consents
releaseof the names and addresses of the birth parent and other birth
relatives to an agency that is providing services ttee child after
adoption,if the child is alleged to be in need of protectionservices
undereither the childrels’ code or the juvenile justice code.

SecTION 8. 48.434 (4) of the statutes is amended to read:
48.434(4) A written authorization filed under sub. (2), (2rmi),(3) may be revoked at
anytime by notifying the agency in writing.

NoTe: This ScTion allows a birth parent tarevoke a written
authorizationfor release of information at any time.

SecTioN 9. 48.434 (6m) of the statutes is created to read:

48.434(6m) Upon request of the department, a county department under s(#8.57
(e) or (hm), or an agency that is primarily responsible for providing services to thetfogild,
agencyreceiving the request shall provide to the requester any avaiitt@ation about the
identity and location of a birth parent and other birth relatives of the child if the agency has
on file an unrevokedvritten authorization filed by the birth parent under sub. (2m) authorizing
therelease of that information to the requester

NoTe: This ScTioN requires an agency to release the names and
addressesf the birth parent and othbirth relatives to an agency that is
providing services to the child after adoption, if a written authorization
from the birth parent is on file for the release of that information.

SecTion 10. 48.834 (1) of the statutes is amended to read:
48.834(1) PLACEMENT WITH RELATIVES. Before placing a child for adoption under s.
48.833,the department, county department under s. 48.57 (1) (e) or (hm), or child welfare

agencymaking the placement shall consider the availability of a placement for adoption with
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arelative of the child who is identified in the ch#germanency plan under s. 48.38 or 938.38
or who is otherwise known by the department, county department, or child welfare.agency

If the child has previously been adopted, that consideration shall include consideration of a

placemenfor adoption with a birth relative of the child who is so identified or known.

NoTe: This ScTioN requires BMCWa county department, or adoption
agencyto consider the availability of placement with a birth relative, for
a child after adoption if the child is alleged to ibeneed of protection or
servicesunder either the childrem’code or thguvenile justice code,
beforeplacing a child for adoption.

SecTion 11. 48.923 of the statutes is created to read:

48.923 Reinstatement of parental rights. (1) Pemimion. (a) A petition for
reinstatemendf a birth parens rights may be filed if all of the following apply:

1. At least 5 years have passed since an order terminating parental rights was entered
under s. 48.43.

2. The child has not been adoptedjfahe child has beeadopted, any of the following
apply:

a. The adoptive parent or parents will not allow the child to reside atdthgivehome.

b. At the time of filing the petition, a court has jurisdiction over the child under s. 48.13
or 938.13.

3. Concurrent with the prior proceeding to terminate the birth parggtits, a court
hadjurisdiction over the child under s. 48.13 or 938.13.

(b) A petition under this sectiamay be filed by the child if 12 years of age or alder
or, for a child of any age, by a guardian ad litemthe child, the child& birth parent, a district
attorney,or corporation counsel.

(c) The petition shall be entitled “In the interest of ... (chilthme), a person under the

ageof 18", and shall specify:
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1. The name, birth date, and address of the child.

2. The names analddresses of the chigdadoptive parent or parents, guardian, or legal
custodian.

3. The name and address of the birth parent for whom reinstatement of parental rights
Is sought.

4. The name and address of the chilgliardian ad litem, or last appointed guardian ad
litem, if any has been appointed.

5. The ofice of district attorney or corporation counsel that filed the petition for
terminationof the birth parens rights.

6. The date that the birth parentights were terminated.

7. The grounds upon which the birth paremights were terminated,,of those rights
wereterminated voluntarily and a court formerly had jurisdiction over the child under s. 48.13
or 938.13, the grounds upon which the court formerly had that jurisdiction.

8. The birth parens$ substantial change in circumstances since parental rights were
terminated.

9. The birth parens desire to have parental rights reinstated.

(d) The summons and petition shall be served on all parties undés)darto 5.

(2) TemPorRARYORDER Unless placement of the child is subject to jurisdiction under s.
48.130r 938.13, the court may issue a temporary order during the pendency of the action for
the physical placement of the child with the birth parent. The order may include conditions
on placement, and may be revoked for good cause upon motion of any party

(3) HearInGs. (a) Hearings under this section shall be to the court.

(b) The court may exclude the child from hearings under this section.
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(c) Prior to the initial hearing under this section, the court shall inform the birth parent
of the right to counsel under s. 48.23.

(4) DisposiTioN (@) The court may grant the reinstatement of a petitisparental
rightsif the petitioner has proven all of the following by clear and convincing evidence:

1. Reinstatement of parental rights is in the best interests of the child.

2. The birth parent has had a substantial change in circumstances that reasonably
resolveshe grounds upon which the birth parsmights were terminated,,af those rights
wereterminated voluntarily and a court formerly had jurisdiction over the child under s. 48.13
or 938.13, the grounds upon which the court formerly had that jurisdiction.

3. The birth parent is fit, willing, and able to parent the child.

4. At least Syears have passed since an order terminating the petsigaeental rights
wasentered under s. 48.43.

5. The child has not been adoptedfahe child has beeadopted, any of the following
apply:

a. The adoptive parent or parents will not allow the child to reside adthgivehome.

b. At the time of filing the petition, a court has jurisdiction over the child under s. 48.13
or 938.13.

6. Concurrent with the prior proceeding to terminate the birth paregtits, a court
hadjurisdiction over the child under s. 48.13 or 938.13.

(b) In considering the best interests of the child under this section, the court shall
considerall of the following:

1. The likelihood of finding any other safe and appropriate permanent placgptient

for the child.
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2. The age and health of the child, both at the time the petition is being considered and,
if applicable, at the time the child was removed from the home.

3. Whether the chilthas a substantial relationship with the birth parent and whether it
would be harmful to the child not to reinstate that relationship.

4. The wishes of thehild, which may be communicated by the child, or through the
child’s guardian ad litem or other appropriate professional.

5. The duration of the separation of the birth parent from the child.

6. Whether the child will be able to enter into a more stable and permanent family
relationshipas a result of the reinstatement, taking into account the conditions of the child’
relationshipwith the childs adoptive parent, guardian, or legal custodian.

7. Any other factor that the court determines is relevant to the best interests of the child.

(5) EFFecToF REINSTATEMENT. (a) After the order for reinstatement of parental rights
is entered, the relation of parent and child and all rilgats, duties and other legal
consequencesf the natural relation of child and parent thereafter exists betiveehild and
the birth parent.

(b) After the order for reinstatement of parental rights is enténed,elationship of
parentand child between the child and the adoptive parent, guardikegabrcustodian, and
therelationship between the child and all persons whose relationship to the child is derived
through the adoptive parent, shall be completely alteredhtite rights, duties, and other
legal consequences of those relationships shall cease to exist.

NoTe: For circumstances in which adoptive parents prohibthigd

from residing in the home, an adopted child has re—entered the child
welfare or juvenile justice system, or a child has not been adopted after
the birth parent rights were terminated, thi€&1on creates a process
anda standard for reinstatemenft parental rights, based primarily on a
consideratiorof the best interests of the child. The standard also requires
that at least five years must have passed since the birth garightts
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wereterminated, that the birth parent has shown by clear and convincing
evidence that the birth parent has had a substantial change in
circumstanceshat reasonably resolves theunds for the coud’former
jurisdiction over the child, and that the birth parent is fit, willing, and
ableto parent the child. The standard for the best interests of theshild
adaptedfrom the standard given when considering a termination of
parentalrights, and includes consideration of the ckildge, wishes,
placementoptions, and relationship with the birgharent, and the
conditions of the childs relationship with the child’ adoptiveparent,
guardian,or legal custodian.

SecTioN 12. 48.93 (1d) of the statutes is amended to read:

48.93(1d) All records and papers pertaining to an adoption proceeding shall be kept
in a separate locked file and may not be disclosed except under sub. (1g)({i3),@r(1x),
S.48.432, 48.433, 48.434, 48.48 (17) (a) 9. or 48.57 (1) (Ry arder of the court for good
causeshown.

NoTe: This cTioN adds a reference to a search for birth relatives
among the exceptions from the general requirement that all records
relatingto an adoption are confidential.

SecTioN 13. 938.21 (5) (e) 2. (intro.) of the statutes is amended to read:

938.21(5) (e) 2.(intro.) The court shall order the county department or agency
primarily responsible for providing servicesthe juvenile under the custody order to conduct
a diligent search in order to locate and provide notice of the information specified in this
subdivisionto all relatives of the juvenile named under sub. (2) (e) or (3) (f) and to all adult
relativesof the juvenile within 30 days after the juvenile is removed from the custody of the
juvenile’s parent unless the juvenile is returned to his or her home within that period. If the

child is an adoptee, the search for relatives shall include a search for the lwhifdparent

andbirth relatives if an authorization for release of information is on file under s. 48.434 (2m).

The court may also order the county department or agency to conduct a diligent search in order

to locate and provide notice of the information specified in this subdivision to all other adult
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individualsnamed under sub. (2) (e) or (3) (f) within 30 days #fiejuvenile is removed from

the custody of the juvenilge’parent unless the juvenile is returned to his or her home within
thatperiod. The county department or agency may not provide that notice to a person named
undersub. (2) (e) or (3) (f) or to an adult relative if the county department or agency has reason
to believe that it would be dangerous to the juvenile or to the patkatjuvenile were placed

with that person or adult relative. The notice shall include all of the following:

NoTe: This EcTioN requiresa child welfare agency that is providing
servicesto a juvenile who is alleged to be in need of protection or
servicesto include birth relatives in the search for adult relatives that is
required under a temporary placementder when the juvenile has
previously been adopted, if the release of information has been
consentedo by the birth parent.

SecTioN 14. 938.355 (2) (cm) 1. of the statutes is amended to read:

938.355(2) (cm) 1. Subject to subd. 2., the court shall order the county department or
theagency primarily responsibfer providing services to the juvenile under the dispositional
orderto conduct a diligent search in order to locate and provide notice of the information
specifiedin s. 938.21 (5) (e) 2. a. to e. to all relatives of the juvenile named under s. 938.335
(6) and to all adult relatives, as defined in s. 938.21 (5) (e) 1., of the juvenile within 30 days
afterthe juvenile is removed from tloeistody of the juvenile’parent unless the juvenile is

returnedto his or her home within that period. If the child is an adoptee, the search for relatives

shallinclude asearch for the child’birth parent and birth relatives if an authorization for

releaseof information is on file under s. 48.434 (2ml)he court may also order the county

departmenbr agency to conduct a diligent seairtlorder to locate and provide notice of that
informationto all other adult individuals named under s. 938.335 (6) within 30 days after the
juvenileis removed from the custody of the juverslparent unless the juvenile is returned

to his or her home within that perio@he county department or agency may not provide that
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noticeto a person named under s. 938.335 (6) or to an adult relative if the county department
or agency has reason to believe that it would be dangerous to the juvenile or to the parent if
the juvenile were placed with that person or adult relative.

NoTe: This EcTioN requiresa child welfare agency that is providing
servicesto a juvenile who is in need of protection or services to include
birth relatives in the search for adult relatives that is required under a
dispositionalorder when the juvenile has previously been adoptettheif
releaseof information has been consented to by the birth parent.

SecTion 15. 938.357 (2v) (d) 1. of the statutes is amended to read:

938.357(2v) (d) 1. Subject to subd. 2., the court shall order the county department or
the agency primarily responsible for implementing the dispositional order to conduct a
diligent search in order to locate and provide notice of the information specified in s. 938.21
(5) (e) 2. a. to e. to all relatives of the juvenile named under sub. (1) (c) 2m. or (2m) (bm) and
to all adult relatives, as defined in s. 938.21 (5) (e) 1., of the juvenile within 30 days after the

juvenileis removed from the custody of the juverslparent unless the juvenile is returned

to his orher home within that period._If the child is an adoptee, the search for relatives shall

includea search for the chilsl’birth parent and birth relatives if an authorization for release

of information is on file under s. 48.434 (2nmM)he court may also order the coudgpartment

or agency to conduct a diligent searclorder to locate and provide notice of that information

to all other adult individuals named under sub. (1) (c) 2m. or (2m) (bm) within 30 days after
thejuvenile is removed from the custody of the juvesifgarent unless the juvenile is returned

to his or her home within that perio@he county department or agency may not provide that
noticeto a person named under sub. (1) (c) 2m. or (2m) (bto)aor adult relative if the county
departmenbr agency has reason to believe that it would be dangerous to the juvenile or to the

parentif the juvenile were placed with that person or adult relative.
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NoTe: This EcTioN requiresa child welfare agency that is providing
servicesto a juvenile who is in need of protection or services to include
birth relatives in the search for adult relatives that is required under an
orderfor a change in placement, when the juvenile has previdesn
adopted,|f the release of information has been consented to by the birth
parent.

SecTioN 16. 938.38 (4) (fg) 6. of the statutes is created to read:

938.38(4) (fg) 6. Placement of the juvenile with a birth parent, if at least 5 years have
passedsince an order terminating the birth paremights was entered, for reinstatemeht
parentalrights under s. 48.923.

NoTe: This EcTIoN provides that, if a juveniles in need of protection

or services, and at least five years have passed since the birthgarent’
rights had been terminated, the juverslggermanency plan may include
placementith the birth parent for reinstatement of parental rights under
that given procedure.

(END)



