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AN ACT to amend 40.02 (28) and 40.06 (4) (a); aticreate 40.02 (55p), 40.02 (55t),
40.02 (55x), 40.06 (4) (c), 40.21 (7) and 40.22 (2) (n) of the statuébating to:

enrollmentof tribal police oficers in the Visconsin retirement system.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
follows:

JOINT LEGISLATIVE COUNCIL PREFATORY NOTE: This draft was prepared

for the Joint LegislativeCouncil's Special Committee on Stateibal
Relations. It relates to participation in the ig¢onsin retirement system
(WRS) by law enforcement Gi€ers employed by an American Indian
tribe or band (tribe). The WRS is administered by the department of
employeetrust funds (ETF).

Under current law only theemployees of an “employer” as defined in
the statutes (primarily statagencies and municipal governments) may
participatein the WRS. The definition of “employer” does notlude
tribes or tribal agencies. Thus, the employees of tribes and tribal
agenciesare not eligible to participate in the WR3his draft amends
the definition of “employer”, for purposes tie WRS onlyto include
tribesand tribal law enforcement agencies, and allows tribedrdval

law enforcement agencies to enroll their law enforceréiters in the
WRS.

The draft includes optional language limiting the scope of the draft to
officers empowered to enforcetate law under s. 165.92, stats., and
officers deputized by a county shdrif See the comment at the end of
this prefatory note for a discussion of this option.

The draft also creates the following requiremeotarticipating tribes
and tribal law enforcement agencies, which are designed to protect the
integrity of the WRS:

1. Under current laya participating employer must transmit money to
ETF each month, representing the combined employer eanployee
contributionsto the retirement account of each covered emplojre¢he
eventthat an employer does not transmit tequired contributions, ETF
hasthe power to recover those amounts direttiyn the budgets of state
agenciesand from state aids tounicipal governments. The draft
createswo mechanisms for ETF to recover any contributions that a tribe
or tribal law enforcement agency fails to transmit:
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e Thedraft authorizes ETF to recover those amounts from state aids to
thetribe orother funds administered by the state and payable to the tribe.

e The draft requires that a tribe or tribal law enforcement agé¢hay
participatesin the WRS maintain a performance bond from which ETF
may withdraw funds to cover any contributions that the tribe or tribal
law enforcement agency fails to transmit to it.

ComMENT: The committee could choose to include either or both of
thesemechanisms for the recovery of unpaid contributions.

2. Under current lawETF is required to ensure that the WRS remains a
qualified “governmental plan” under the federal internal revenade
and rules of the federal internal revenue service (IRBreby
maintaining the federal income tax exempt stamfsthe WRS. One
requirementof this is that all participating employers in the WRS must
be either: (a) the state @ political subdivision of the state; or (b) an
agencyor instrumentality of the state or of a political subdivision of the
state. The draft requires that, before it mpgrticipate in the WRS, a
tribe or tribal law enforcemerdagency must obtain a written ruling from
the IRS that the tribe or tribal law enforcement agency is an agency or
instrumentalityof the state or of a political subdivision of the state for
purpose®f participation inthe WRS and that participation of the tribe or
tribal law enforcement agency will not adverselieaf the WRSS status
asa governmental plan.

3. Under current lawETF haghe ability to enforce compliance with all
requirementsof the program that apply to participating employers and
employeesdn the state court system. The draft requires that, for a tribe
or tribal law enforcement agency to participate in the WRS, the tribe
must adopt a resolutionpermanently waiving the tribe’ sovereign
iImmunity to the extent necessary to allow ETF to enforce compliance
within then rules applicable to participation in the WRS. Waaver
must apply to enforcement actions against the tribe or tribat
enforcementgencythe participating employees of the tribe or tribal law
enforcementagency and annuitants formerly employed by the tribes or
tribal law enforcement agencyThe waiver musapply to enforcement

of all statutes, rules, and requirements of the WRS, the terms of any
contractbetween the tribe or tribal law enforcemegfency and ETF
and all decisions, determinations, rulings, or orders of ETEe
employeetrust funds board (the board), or thes@énsin retirement
board.

ComMENT: As described earliethe draft requires that, befoaetribe or
tribal law enforcement agencynay participate in the WRS, it must
obtainaruling from the IRS that it is an agency or instrumentality of the
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stateor of a political subdivision of the state. The IRS provided such a
ruling regarding the Mille Lacs Band of Chippewa Indians, in Mikes
County, Minnesota. While that ruling cannot be cited as precedent, it
provides useful insights. The IRS based its ruling primarily on the
degreeof control the state or its political subdivisions exercise over the
tribe’s law enforcement agencyn Minnesota, this control is substantial.
In particular Minnesota statutes grant the powersadaw enforcement
agencyunder state law tahe band if the band meets a number of
requirementghat, collectively give the state the same degree of control
over the Mille Lacs police department as it has over the police
department®f its own political subdivisions. The ruling also notes that
mutual aid agreements with 2 shétf§ departments grant to those
departmentssubstantial control over daily activities of the Mille Lacs
police department to those shéref departments.

The Wisconsin statutes do not treat tribal police departments in the same
mannerthat the Minnesota statutes treat the Mille Lac Banpolice
department. Tribal police departments in ¥tonsinemploy at least
someofficers who are authorized to enforce state laws under s. 165.92,
stats., or under deputation by a shérif While this gives the state
significantcontrol over those tribal i€ers when acting in this capagity

it does not givethe state control over the operations of the tsibe’
department. Mutual assistance agreements with county dbeof
municipal chiefs of police could give thosefigfals some control over

the operations of the tribe’ department, though the extent of such
controlwould depend on the terms of individual agreements.

It is not possible to say how the IRS would rule in any particular
instance. It might be more inclined to rule that a tribal department is an
agencyor instrumentality of the state or of a political subdivision of the
stateif participation in the WRS were limited to those tribaficars
authorizedto enforce state laws under s. 165.92 or by deputation. Note
that this observation is speculative. Note also that comtrdhe tribal
departments only one factor the IRS will consideMonetheless, the
option of limiting applicability of the draft to dicers empowered to
enforcestate laws is &red for the special committsetonsideration.
SeeSecTion 3 of the dratft.

SecTioN 1. 40.02 (28) of the statutes is amended to read:
40.02(28) “Employer” means the state, including each state agangycountycity,
village, town, school district, other governmental unit or instrumentality ofr@are units of

governmennow existing otereafter created within the state, any federated public library
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systemestablished under s. 43.19 whose territoryiglsin a single county with a population
of 500,000 or morea local exposition district created under subch. Il of ch. 229, and a
long—termcare district created under s. 46.2895, exaspirovided under ss. 40.51 (7) and

40.61(3). For purposes of this subchapgerbch. Il, and ss. 40.63, 40.65, 40.71, 40,73, and

40.75,“employer” includes a tribe or a tribal law enforcement agefiEynployer” does not

includea local cultural arts districtreated under subch. V of ch. 229. Each employer shall

be a separate legal jurisdiction for OASDHI purposes, except thana@ioyer that is a tribe

or tribal law enforcement agency is not required to beparate legal jurisdiction for OASDHI

purposes

SecTioN 2. 40.02 (55p) of the statutes is created to read:

40.02(55p) “Tribal law enforcement agency” means an agency of a tribe that employs
one or more persons full time for the purpose of preventing and detecting crime on the
reservatioror trust lands of the tribe and enforcing the tslatvs or ordinances.

SecTtioN 3. 40.02 (55t) of the statutes is created to read:

40.02(55t) “Tribal law enforcement GEer” means gerson who is employed by a tribe
for the purpose of detecting and preventing crime and enforcing the tabes' or ordinances
and who is authorized kifietribe to make arrests of members of the tribe for violations of the
tribe’s laws or ordinances [and to whom one of the following applies:

(&) The oficer is empowered to act under s. 165.92 (2) (a).

(b) The oficer has been deputized by a county shérif

ComMeENT: Should the draft apply to all tribal law enforcemeriitcefs,

or only to those empowered to enforce state laws under s. 165.92, stats.,
thosedeputized by a county shdyibr both? See the discussion in the
commentfollowing the prefatory note, beginning on page 2 of this draft.

SecTioN 4. 40.02 (55x) of the statutes is created to read:
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40.02(55x) “Tribe” means a federally recognized American Indian tribe or band in this
state.
SecTioN 5. 40.06 (4) (a) of the statutes is amended to read:

40.06(4) (a) Whenever any employesther than the state,tabe, or a tribal law

enforcementgencyfails to pay to the department any amount due, the department shall

certify the amount or the estimated amount to the department of administration which shall
withhold the amount othe estimated amount from the next apportionment of state aids or
taxesof any kind payable to the employer, drso directed by the department, collect the
amountas provided in sub. (2) (c) and shall pay the amount so withheld or collected to the
department.When the exact amount due is determiaied the department receives a sum in
excesof the exact amounthe department shall pay the excess amount to the employer from
whoseaid the excess was withheld.

NoTe: Excludes tribes and tribal law enforcement agencies from the
provisions used to recover unpaid contributions from municipal
governments.

SecTioN 6. 40.06 (4) (c) of the statutes is created to read:

40.06(4) (c) Whenever any employer that is a tribe or a tribal law enforcement agency
fails to pay to the department any amount due, the department shall certify the amount or the
estimatecamount to the department of administration, which shall withhold the amount or the
estimatedamount from future apportionments of state aids of any kind or any fotigs
administeredby the state payable to the employer ibrthe employer isa tribal law
enforcementgencythe tribe of which the employer is an ageranyd shalpay the amount
sowithheld to the department. If the aid or other funds are administered or disbursed by
anotheragency the departmendf administration shall direct that agency to withhold the

amountdue from the aid or other funds to which the tribe is eligible and pay the amount so
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withheldto the department. When the exact amount due is determined and if the department
hasreceived a sum in exceskthe exact amount, the department shall pay the excess amount
to the tribe from whose aid or other funds the excess was withheld.

SecTioN 7. 40.21 (7) of the statutes is created to read:

40.21(7) (a) Beforea tribe or tribal law enforcement agency may be included within
the provisions of the lgconsin retirement system, the tribe or tribal law enforcement agency
shall obtain a written ruling from the federal internal revenue service that statesttadl of
following:

1. The tribe or tribal law enforcement agency is an agency or instrumentality of the state
or of a political subdivision of the state for the purpose of inclusion within the provigions
the Wisconsin retirement system.

2. Inclusion of thdribe or tribal law enforcement agency within the provisions of the
Wisconsinretirement system does not adverselgafthe status of the Mconsin retirement
systemas a governmental plan within the meaning of section 414 (d) of the federal internal
revenuecode.

(b) For atribe or a tribal law enforcement agency to be included within the provisions
of the Wsconsin retirement system, the tribe or the tribe that created the tribal law
enforcementagency shall adopt a resolutiam which the tribe permanently waives its
sovereignmmunity to the extent necessary to allow the state to enforce, in the courts of this
state,all of the following:

1. Compliance by the tribe or tribal law enforcement agency with all statutes, rules, and
requirementshat apply to a participating employércluding the obligation under s. 40.21
(1) of a participating employer to participate in thes®dnsin retirement system in perpetuity;

with the terms of angontract between the tribe or tribal law enforcement agency and the
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department; and with all decisions, determinations, rulings, or orders of the department, the
board, or the \Iigconsin retirement board.

2. Compliance by all employees of the tribe or tribal law enforcement agency who are
participatingemployees and by all annuitants formerly employedhiytribe or tribal law
enforcementgency with all statutes, rules, and requirements that apply to a participating
employee and with all decisions, determinations, rulings, or orders of the department, the
board,or the Wsconsin retirement board.

(c) For a tribe otribal law enforcement agency to be included within the provisions of
the Wisconsin retirement system, ttréoe or tribal law enforcement agency shall obtain and
keepin effect a performance bond to which all of the following apply:

1. The bond is in an amount not less than the sum of thestab&ibal law enforcement
agency’srequired contributiominder s. 40.05 (2) and the employees’ required contributions
unders. 40.051) for the succeeding [3] [6] [12] months, as estimated by the department. The
tribe or tribal law enforcement agency shall, at least annuadjyst the amountf the bond
to reflect changes in the estimated amount of required contributions.

2. The bond authorizes the department to withdraw funds from the bond unddj.par

(d) If a tribe ortribal law enforcement agency fails to make the contributions under s.
40.05(1) and(2) for a period of [3] [6] [12] months, the department shall withdraw funds from
thebond described in pac) and treat those funds as contributions under s. 40.05 (1) and (2).
If the department withdraws funds under this paragraph, the tribe or tribahfareement
agencyshall replenish the bond to the level specified in (@rd. within [3] [6] [12] months.

ComMENT: There are 3 decisions for the committee to make in pars. (c)
and (d): how many months contributions the bond must cover; how
manymonths in arreara tribe or tribal law enforcement agency must be
beforeETF maywithdraw from the bond; and within how many months
a tribe or tribal law enforcement agency must replenish the bon@n As
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alternative,legislation could direct ETF to determitleese matters in
rules. In addition, ETF could set the amount of the required bond in
rules,or determine it annually based on criteria specified in rules.

SecTioN 8. 40.22 (2) (n) of the statutes is created to read:
40.22(2) (n) The employee is employed by a tribe or a tribal law enforcement agency
in any capacity other than that of a tribal law enforceméditeof

NoTe: Limits tribal employees’ participation in the WRS to tribal law
enforcemenbfficers. It does so by adding all other employees of a tribe
or a tribal law enforcement agency to a b$temployees natligible to
participatein the WRS.

(END)



