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ISSUE PRESENTED

Is the Beaver Dam Area Development Corporation, a (1) non-
stock, non-profit private corporation; (2) made up of local
community and business leaders; (3) who meet once a month over
the lunch hour; (3) whose general goal is to promote economic
development and business growth in the City of Beaver Dam; and
(4) which has no binding authority for the City, but merely makes
proposals or recommendations to the City which then are acted
upon by the City of Beaver Dam consistent with the public records
and open meetings laws, a quasi-governmental corporation subject
to the public records and open meetings law?

The trial court accepted the factual submissions of both parties
then utilized a fact-based, analytical framework that considered all
relevant factors in determining that the Beaver Dam Area
Development Corporation is not a quasi-governmental organization

and is not subject to the public records or open meetings law.
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STATEMENT ON ORAL ARGUMENT
AND PUBLICATION

The respondents believe that this case is appropriate for both
oral argument and publication.

In addition to clarifying the terminology used by the
legislature to describe entities that are subject to the public records
and open meetings law, the decision in this case will have a
tremendous impact on individuals who serve on private boards and
organizations such as the Beaver Dam Area Development
Corporation. It is also anticipated that the Court's decision will
develop guidelines that may be applied to other entities that are
associated or affiliated with any level of government. Publication of
the court's decision will provide needed and authoritative guidance

for the bench and the bar in the State of Wisconsin.
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STATEMENT OF THE CASE
A. Nature Of The Case

This action was corhmenced by the State of Wisconsin against
the Beaver Dam Area Development Corporation (BDADC) seeking a
declaration that the BDADC was subject to both the public records
law, § 19.31 et seg., and the open meetings law § 19.81 et seq., Wis.
Stats. In an amended complaint, the State also asserted claims
against the individual members of the board of directors for the
BDADC, seeking forfeitures for alleged violations of the open
meetings law.

After briefing and oral argument, the trial court ruled that the
BDADC was neither a governmental nor a quasi-governmental
corporation and was not subject to either the public records law or
the open meetings law.

B. Procedural Status Of The Case
And Disposition In The Trial Court.

In its amended complaint, the State soughf a declaration that
the BDADC was a quasi-governmental corporation and a
governmental body within the meaning of § 19.82(1) of the open
records law. (R. 18:9-10; A. App. 130-131). The State also sought a

declaration that the BDADC was an "authority” under the public



records law, § 19.32(1). (R. 18:11; A. App. 132). Finally, the State
requested forfeitures of between $25.00 and $300.00 from the
members of the BDADC for each violation, that the BDADC be
ordered to comply with §19.83 and § 19.35, Stats. (R. 18:11-16; A.
App. 132-137).

The State initially sought a declaration that the BDADC was
an "authority" under § 19.32(1) of the of the public records law as
allegedly being a quas.i.ugox.rer.nmental corporation and because it
received more than 50% of its funding from a county or
municipality. (R. 41:4-5). The State later dropped the claim based
upon the funding component after the BDADC pointed out that it
did not satisfy the second prong of the test which required that it
also provide services to the City relating to public health and safety.
(R. 44:2-4; R. 48:5, fn. 2).

After considering the parties briefs, evidentiary submissions
and hearing oral argument, the court ruled from the bench that the
BDADC is not a quasi-governmental organization subject to either
the public records or the open meetings law. (R. 51; A. App. 101-
115). The court acknowledged that it must liberally construe

whether or not events and proceedings of governmental bodies



should be open, but discerned that the real issue was whether the
BDADC is subject to the laws as a governmental or quasi-
governmental body. (R.51:6; A, App. 107).

The court found instructive the 1991 opinion of then-Attorney
General James E. Doyle, which suggested a fact-based analytical
framework relating to the function, funding and purpose of the
entity compared to the governmental concerns addressed in the
open records and open meetings law. (R. 51:6-7; A. App. 107-108).
The court assessed the undisputed facts, including the fact that the
City of Beaver Dam did not delegate its power to the BDADC and
the City actually makes all of the decisions, as reflected in the
agreement between the City and the BDADC. (R. 51:3; A. App. 109).
The court determined that the BDADC is not a quasi-governmental
organization. (R.51:10; A. App. 111).

At the oral argument hearing, the parties agreed to prepare a
joint stipulated set of facts for the record. (R. 51:13; R. App. 114).
The Findings of Fact, Conclusions of Law and the Order for
Judgment was signed by the court on January 30, 2006, (R. 52; A.
App. 116-121). The order provides for the dismissal of the BDADC

with prejudice, but the dismissal of the individual defendants-



respondents! is without prejudice so that the State can refile in the
event that the trial court is reversed. (R. 52:11-12; A. App. 112-113;
R.52:6; A. App. 121).
C. Statement Of Facts.
The basic facts in this action are undisputed and are reflected,
in part, in the jointly-submitted findings of fact submitted by the
parties. (R. 52:1-5; A. App. 116-120).

1. The BDADC was Incorporated
by a Private Citizen.

The Beaver Dam Area Development Corporation is a private,
not for profit corporation organized and existing pursuant to
Chapter 181 of the Wisconsin Statutes. (R. 52:1, T 1; A. App. 116).
The State of Wisconsin issued a Certificate of Incorporation to the
BDADC on January 31, 1997. (R. 18:21; A. App. 21).

The BDADC was not created by any constitution, statute or
ordinance. (R. 52:2, 14; A. App. 117). No officers, employees or
officials of the City of Beaver Dam were involved in the
incorporation of the BDADC. (R. 52:2, 1 3; A. App. 117). Eric L.

Becker, a Beaver Dam attorney in private practice, was the

1 Four of the individual defendants were dismissed from this action by court
order dated July 12, 2005. (R. 33).



incorporator and author of the Articles of Incorporation for the
BDADC. (R.18:17-22; A. App. 138-140).

Pursuant to the by-laws, the purpose of the corporation is to
engage in economic development and business retention within the
corporate limits and lands which could become part of the corporate
limits, and to exercise all powers not incompatible with such
purposes granted under the Wisconsin Nonstock Corporation law.
(R.45:4; R. App. 104; R. 52:2, 1 7; A. App. 117).

2. All Officers and Ten of the Twelve
Voting Board Members of the BDADC
are Private Citizens.

The BDADC is governed by a Board of Directors. Pursuant to
the bylaws, ten of the twelve board members who have voting rights
are private citizens who reside in the City of Beaver Dam. (R. 45:18,
Article VI R. App. 118). The board members serve without
compensation. (R.45:21, Article VI, Section 18; R. App. 121).

The president of the Beaver Dam Chamber of Commerce,
Philip Fritsche, sits on the BDADC Board of Directors as a non-

voting member. Jack Hankes, the mayor of Beaver Dam, and

Michael Wissell, the chairperson of the City Community



Development Committee, serve as ex officio members on the Board of
Directors of the BDADC. (R.52:2-3, 1 11; A. App. 117-118).

When the term of a director expires, the Board of Directors
elects a replacement. The City of Beaver Dam does not nominate,
appoint or elect members of the Board of Directors with the
exception, noted above, that the sitting mayor and the chairperson of
the City Community Development Committee serve on the Board of
Directors ex officio. (R. 52:4, 1 18; A. App. 119).

All of the officers of the BDADC are private individuals who
are elected by the Board of Directors of the BDADC. The current
president of the BDADC Board of Directors is John Landdeck. Mr.
Landdeck is also the president of the Beaver Dam Community
Hospital. (R.52:2, 19 -110; A. App. 117).

3. The Only Paid Employee of the BDADC
is Also a Private Citizen Employed
by the Board of Directors.

Since its incorporation, the executive vice-president is the only
compensated and full-time employee of the BDADC. He manages
the day-to-day operations of the BDADC and is appointed by the

majority vote of the Board of Directors. The executive vice-president



is controlled solely by the Board of Directors. He is not a City of
Beaver Dam employee. (R.52:4, 1 17; A. App. 119).

Trent Campbell was the executive vice-president from
approximately April 1, 1997 until his resignation effective January 1,
2005. Prior to becoming executive vice-president of the BDADC, Mr.
Campbell worked for the City of Beaver Dam as the Economic
Development Director. Mr. Campbell was eventually replaced with
a new executive vice-president in July of 2005. Neither Trent
Campbell nor the new executive vice-president are or were City of
Beaver Dam employees during the period of time that they served as
the BDADC executivg vice-president. (R.52:3, 1 13; A. App. 118).

4. The BDADC Does Not Meet
in City Facilities.

The Board of Directors for the BDADC generally meets once a
month over the lunch hour at private places of employment of
various board members, including the Beaver Dam Community
Hospital boardroom and offices at the Apache Stainless Equipment
Corporation. (R. 52:3, 1 12; A. App. 118). The meetings are usually
on the second Thursday of the month and run from noon until 1:00

pm. (R.47:2,96;R. App. 175).



The BDADC currently leases an office from a private
individual in a private (non-municipal) office building and has done
so since May 19, 2005, Prior to that date, from the date of its
inception, the BDADC leased one office from the City of Beaver
Dam on the lower level of the municipal building. However, no
meetings of the BDADC were ever conducted in municipal facilities.
(R.52:3, 1 14; A. App. 118).

5. The City and the BDADC
Entered into Cooperative Agreements
in 1997 and in 2004.

On March 3, 1997, the City of Beaver Dam passed Resolution
No. 36-97 which authorized the City to contract for services with the
BDADC. (R. 45:3; R. App. 103). Shortly after that, the first
Cooperative Agreement was entered into between the two entities
on April 1, 1997 and signed by the parties' representatives. (R. 45: 4-
Ex. A-A ; R. App. 110-116).

On or about January 1, 2004, the BDADC entered into a
second Cooperation Agreement with the City of Beaver Dam. (R.
42:2, 9 4; A. App. 151, 153-158).

The Cooperation Agreements between the City of Beaver Dam

and the BDADC allow the BDADC to request office space, clerical



support, copy and fax machine use, telephone usage and postage
from the City; permit authorized City representatives to examine the
BDADC’s accounting records and finances; and allow the City to
appropriate or make available to the BDADC funds that the City
deems necessary for economic development, programs and costs. (R.
52:3-4, 9 15; A. App. 118-119).

Pursuant to the original 1997 Cooperation Agreement
between the City of Beaver Dam and the BDADC, the City agreed to
an annual contribution to the BDADC and to allocate a percentage of
all proceeds collected through its room tax to the BDADC. (R. 52: 4~
5,9 19; A. App. 119-120; R. 45:10-11; R. App. 110-111).

The current Cooperation Agreement, effective January 1, 2004,
also provides for a disbursement of 90% of the room tax proceeds to
the BDADC for operational expenses, but with no annual
contribution by the City. (R. 52:5, 1 19; A. App. 120; R. 42.2, 1 4; A.
App. 153-154). From January through July 2005, the room tax
contribution allocated to BDADC by the City of Beaver Dam
accounted for approximately 83.6% of the corporation’s income. (R.

52:5,919; A. App. 120).



Both the original 1997 Agreement and the current 2004
Agreement expressly and unequivocally state that the BDADC is an
independent, private corporation that was not created by the City of
Beaver Dam or by any other governmental entity. (R. 45:13, Article
VIb,; R. App. 113; R. 18:25, Article VII b.; A. App. 146). Under both
Agreements, the BDADC is required to indemnify and hold the City
harmless, as well as maintaining liability insurance with stated
limits. (R. 45:13-14, Article IX and Article X; R. App. 113-114; R,
18:26, Article X and Article XI; A. App. 147).

6. The BDADC Has No Authority to
Bind the City to Any Contract or Obligation.

As noted by the trial court, the BDADC cannot bind the City
of Beaver Dam to any contract or obligation. Recommendations or
proposals brought to the City of Beaver Dam by the BDADC are
considered and acted upon by the City pursuant to the open records
and open meeting laws of the State of Wisconsin. (R. 52:5, 1 20; A.
App. 120).

The City of Beaver Dam’s decisions and the actions that it
takes in response to proposals or recommendations from the

BDADC are not pro forma; that is, the City still acts under its own

10



authority and has never delegated that authority to the BDADC. (R.
52:5, 1 21; A. App. 120).
Further pertinent facts will be set forth below.
7. Response to Appellant's Statement of Facts.

While the State refers at length to the Memorandum of
Understanding between the City of Beaver Dam and Wal-Mart in its
"Statement of Facts" while advocating its position in this matter
(Appellant's Brief, p. 7), it is a fact that (a) the Memorandum is only
between the City of Beaver Dam and Wal-Mart; (b) it is expressly
stated in the Memorandum that, "This Agreement has been
negotiated by separate legal counsel for the City and for the
Company . .. "; and (c) there is nothing in that Memorandum stating
that it obligated the city "to make numerous controversial and costly
site improvements." (Appellant's Brief, p. 7; R. 42 and R. 43, tab no.
4). These "statements of fact," as well as the remainder of this
paragraph, are clearly argumentative should be disregarded by the
Court. See Arents v. ANR Pipeline Co., 2005 WI App 61, { 4, n.2, 281
Wis. 2d 173, 696 N.W.2d 194 (the fact section of a brief is no place for

argument).

1



ARGUMENT
I. INTRODUCTION

The State of Wisconsin seeks a judicial definition of a "quasi-
governmental corporation” as that term is used in the definition of
"authority" in the public records law, § 19.31(1), Stats., and as used in
the definition of "governmental body" in the open meetings law,
§19.82(1), Stats. The purpose of statutory interpretation is to
determine what a statute means in order to give the statute its full,
proper and intended effect. Orion Flight Services, Inc. v. Basler
Flight Service, 2006 W1 51, { 16.

The State also seeks a determination by this Court that the
Beaver Dam Area Development Corporation is a "quasi-
governmental corporation” under both the public records law and
the open meetings law.

It is submitted that, as demonstrated by the undisputed facts
in this record and as argued below, the BDADC is not a quasi-
governmental corporation subject to either the public records law or
the open meetings law.

Alternatively, the State argues that even if the BDADC is not a

quasi-governmental corporation, the records of the BDADC, as an

12



agent of the City, should nevertheless be open to public scrutiny
under the public records law. (Appellant's Brief, pp. 19-21).

The State never raised this last argument in the trial court. It
was not briefed by the parties, nor was it brought up in oral
argument before the frial court. (R.41; R. 48 and R. 51). Therefore, it
should not be considered by this Court. See Pinczkowski wv.
Milwaukee County, 2005 WI 161, 1 53, fn. 8, 286 Wis. 2d 339, 706
N.W.2d 642.

1I. THE STANDARD OF REVIEW
BY THIS COURT IS DE NOVO.

This case involves the application of the public records law
and the open meetings law to undisputed facts. Statutory
interpretation is a question of law that is reviewed de novo. Rocker
v. USAA Casualty Insurance Co., 2006 WI 26, ‘i[ 23,711 N.W.2d 634.
The application of the public records law to undisputed facts
presents a question of law which is reviewed de novo. Coalition For
A Clean Government v. Larsen, 166 Wis. 2d 159, 163, 479 N.W.2d 576
(Ct. App. 1991).

Similarly, the application of the open meetings law is a

question of law which is reviewed ab initio, with no deference owed

13



to the lower court’s resolution of the issue. State ex rel. Hodge v.
Turtle Lake, 180 Wis. 2d 62, 70, 508 N.W.2d 603 (1993).

While review by this Court is de novo, the BDADC disagrees
with the State that the trial court erred by not relying on the
standard described in the 1991 Attorney General opinion.
(Appellant's Brief, pp. 14-16). The court did not state that the State
was required to show that the BDADC was basically a "ruse” to
cover the City's decision-making in order to find that it is a quasi-
governmental corporation. (Appellant's Brief, p. 15). Instead, the
trial court employed the analysis recommended by the Attorney

General by considering a totality of the relevant facts:

Whether a particular private corporation resembles a
governmental corporation closely enough to be a "quasi-
governmental corporation” within the meaning of section
19.82(1) must be determined on a case by case basis, i1 light
of all the relevant circumstances. (Emphasis added).

80 Op. Att'y. Gen. 129, 136 (R. 41:16; A. App. 170).

The trial court's consideration of the relevant facts, as directed
by the Attorney General in his 1991 opinion, led the court to
properly conclude that the BDADC is not a quasi-governmental
corporation. However, if the court erred by not relying on the

proper criteria (whatever that may be) in determining that the

14



BDADC is not a quasi-governmental corporation, this Court may
still affirm the trial court's decision. See State v. Holt, 128 Wis. 2d
110, 124, 382 N.W.2d 679 (Ct. App. 1985) (it is well established that if
a trial reaches the proper result for the wrong reason, it will be
affirmed).
ITI. NEITHER THE LEGISLATURE
NOR ANY WISCONSIN COURT HAS DEFINED
"QUASI-GOVERNMENTAL CORPORATION."
Although the parties disagree on most of the aspects of this
case, the one thing that the parties do agree on is the lack of any
statutory or judicial definition of a "quasi-legislative corporation” as
that term is used in § 19.32(1) and § 19.82(1), Stats.2 Therefore, the
parties and the trial court referred to and relied on opinions of
various Attorneys General that have addressed whether specific

entities are quasi-governmental corporations subject to the open

meetings law.

2 A '"quasi-governmental corporation” is also used in the definition of a
governmental body in § 895.52(1)(a), Stats., but with no statutory or judicial
definition being located for the use of the term in this statute either.

15



A. The Only Criteria For
Determining Whether An Entity [s A
Quasi-Governmental Corporation
Appears In Attorney General Opinions.

As recognized by the State in its brief, over the years various
Attorneys General have addressed specific factual situations and
rendered an opinion as to whether or not the particular entity in
issue was a governmental or quasi-governmental corporation as that
term is used in the open meetings law and the public records law.
While not controlling, the opinions may serve as persuasive
authority as to the meaning and purposes of statutes. State v.
Longcore, 2001 WI App 15, T 9, 240 Wis. 2d 429, 623 N.W.2d 201.

In 1977, the Attorney General determined that the Palmyra
Volunteer Fire Department, which was also a Chapter 181 non-stock,
non-profit corporation, was not a governmental or quasi-
governmental corporation under § 19.82(1), Stats. See 66 Op. Att'y
Gen. 113 (1977). The fire department received money from the
Palmyra Fire Protection District for the purpose of providing fire
protection. However, because it was not created directly by the
legislature or by another governmental body pursuant to a specific

statutory authorization or direction, it was not a quasi-governmental

corporation.
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The Historic Sites Foundation, a Chapter 181, non-stock, non-
profit corporation organized to manage the Circus World Museum,
was also determined not to be a quasi-governmental corporation. See
73 Op. Att'y Gen. 54 (1984). Factors that were considered in arriving
at this conclusion included (1) that members of the board of curators
for the State Historical Society served as directors for the Historic
Sites Foundation, but they held their positions with the Foundation
as private citizens, not as state officials; (2) that the Foundation had
no sovereign power; (3) that the Foundation was not controlled by
the legislature; and (4) that it had no other governmental attributes.
The opi.nion also cited the definition of "quasi" from Webster's New
Collegiate Dictionary (7t ed. 1977) as "having some resemblance . . .
by possession of certain attributes."

Similarly, nonprofit or charitable "Friends" corporations
providing financial and other support to public television and radio
stations licensed to governmental units are not subject to the open
meetings or public records law. See 74 Op. Att'y Gen. 38 (1985). The
"Friends" organizations were non-stock, non-profit corporations
created by private citizens that were neither governmental nor

quasi-governmental corporations.
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In an informal opinion, the Attorney General concluded that
the Grant County Economic Development Corporation (GCEDC)
was not a quasi-governmental corporation and was not subject to
open meetings or public records law. (R. 45:28, Exhibit C; R. App.
128). Identical to the BDADC, the GCEDC is a Chapter 181, non-
stock, non-profit corporation that receives more than 50% of its
funding from Grant County and the municipalities in the County.
Citing 74 Op. Att'y Gen. at 41, then-Attorney General Hanaway

stated:

It should be remembered that independent private
associations or non-profit corporations are not subject to
the open meetings and public records law just because
they have a public purpose.

(R. 45:30; R. App. 130).

The State argued in the court below that an informal attorney
general opinion "is not considered to be entitled to be treated as
authority for court rulings, . . . because such letters are not subject to
the same level of internal review and vetting process that a formal,
published opinion undergoes before being distributed.” (R. 48:4).
However, the State has, on occasion, referred to informal attorney
general opinions in briefs. See, e.g., State v, Karpinski, 92 Wis. 2d

599, 603, 285 N.W.2d 729 (1979). Courts have also, on occasion,

18



addressed the attorney general's reasoning appearing in an informal
opinion. See Kaye v. Board of Regents, 158 Wis. 2d 664, 670, 463
N.W.2d 398 (Ct. App. 1990). Nothing precludes the Court from
considering the informal opinion and giving it whatevef weight that
it sees fit. |

Finally, in 1991, Attorney General James E. Doyle opined that
a quasi-governmental corporation was not limited to corporations
created directly by a governmental body, but also include private
corporations which closely resemble a governmental corporation in
function, effect or status. See 80 Op. Att'y Gen. 129, 135 (1991). (R.
41:12-16; A. App. 166-170). Then-Attorney General Doyle advocated
employing a fact-based approach to determine if an entity is quasi-

governmental:

Whether a particular private corporation resembles a
governmental corporation closely enough to be a "quasi-
governmental corporation” within the meaning of section
19.82(1) must be determined on a case by case basis, in
light of all the relevant circumstances.

Id. at 136. (R. 41:16; A. App. 170).
The State encourages the adoption of the standards in this

1991 opinion as the methodology to be employed in determining
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what constitutes a quasi-governmental corporation. (Appellant's
Brief, pp. 16-18).

The trial court also believed that the 1991 opinion developed
the appropriate analytical, fact-based framework. (R. 51:6; A. App.
107). However, the trial court concluded that the BDADC did not
fulfill that criteria and was not a quasi-governmental corporation.
The BDADC believes that the court properly applied the fact-based
analysis, which included consideration "of all relevant
circumstances," and correcily concluded that the BDADC is not a
quasi-governmental corporation. If the trial court erred by not
considering all of the necessary criteria, as claimed by the State, then
as pointed out above, the court’s decision can still be affirmed
because it reached the right result. State v. Holt, 128 Wis. 2d at 124.

B. The Factors Relied On In The 1991 Opinion
Showed Significant City Involvement And
City Control Over The Two Entities In Issue.

In the 1991 opinion, the Attorney General examined the facts
surrounding the Milwaukee Economic Development Corporation
(MEDC) which was set up to provide economic development loans

to citizens with City funds obtained under the Federal Model Cities

Program, and the Metropolitan Milwaukee Enterprise Corporation
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(MMEC) which was created in 1985 to provide economic
development loans with funds the City of Milwaukee obtains under
the Federal Small Business Administration loan program.

The MEDC was incorporated in 1971 by private citizens, as
well as by the Assistant Director of the Department of City
Development for the City of Milwaukee under "Milwaukee Model
Cities Development Corporation.”

The Attorney General concluded that both the MEDC and the
MMEC were quasi-governmental corporations. In reaching this
conclusion, the Attorney General made it clear that neither the
promotion of economic development in the City, nor the funding by
the government, were alone sufficient to make the corporations

quasi-governmental:

The fact that MEDC and MMEC serve a public purpose by
promoting economic development in the City of
Milwaukee is not, in itself, sufficient to make the
corporations "quasi-governmental.” . . . Nor is the fact that
MEDC and MMEC receive most of their funding from
public sources. (Citations omitted).

Id. at 136. (R.41:16; A. App. 170).
Facts there were relied on by the Attorney General in finding
that MEDC was quasi-governmental and therefore subject to the

open meetings law included:
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1. All of MEDC's offices were located in city-owned
buildings.

2. Pursuant to MEDC's contract with the City, a city
official (Commissioner of the Department of City
Development) selected the president, vice-president,
secretary and treasurer of the corporation.

3. All of the officers were city employees.

4. Some of MEDC's staff members were also city
employees.

5. Officers and staff were permitted to conduct MEDC
business during the hours for which they were paid a
city salary, but MEDC was required to reimburse the
city for this time.

6. The City provided MEDC with all of their office space,
equipment and supplies needed by the corporation.
While MEDC was required to reimburse the City, that
obligation was offset against grants MEDC received
from the city.

7. Four of MEDC's nine directors were City of Milwaukee
officials.

Id. at. 131-132. (R. 41:13-14; A. App. 167-168).
In finding that MMEC was also a quasi-governmental
corporation, the Attorney General pointed out and relied on the

following factors:

1. The corporation provided economic development
loans with funds the city obtained under the federal
Small Business Administration loan program.

2. Two of MMEC's current directors were city council
members and one was a city employe.

3. The principal office for MMEC was the Department of
City Development.
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4. All of MMEC's offices were located in city-owned
buildings.

5. The City selected the officers for MMEC, and a city
official selected all of MMECs' current officers.

6. All of MMEC's officers and some of its staff members
were city employes.

7. The city provided all office space, equipment and
supplies needed by MMEC.

8. The cost the city incurred in supplying staff and other
resources to MMEC was offset against grants MMEC
received from the city.

Id. at 131-132. (R. 41:13-14; A. App. 167-168).

In determining that Both entities were quasi-governmental
corporations, the Attorney General also emphasized that the day-to-
day operations of both MEDC and MMEC were subject to the
control of city employees. Additionally, the corporate officers and
some staff were included on the city payroll and in the City of
Milwaukee's employee benefit plan. Id. at 136. (R. 41:16; A. App.
170). None of these factors are present in this case.

In finding that MEDC and MMEC were quasi-governmental
corporations subject to the open meetings law, the Attorney General

concluded:

The city has obtained authority to appoint the president,
vice president, secretary and treasurer of MEDC and
MMEC. All of the officers the city appointed are city
employes. Further, the city has agreed to house, staff and
provide equipment and supplies to the corporations. In
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making all these arrangements, the city has transformed
MEDC's and MMEC's business into governmental
business, about which the public has a right to be
informed.

Id. at 137, (R. 41:16; A. App. 170).

As demonstrated below, critical factors distinguish the
BDADC from entities such as MEDC and MMEC that were found to
be quasi-governmental corporations.

IV. THE BDADC IS A PRIVATELY OPERATED,
NON-PROFIT CORPORATION THAT IS
INDEPENDENT FROM THE CITY OF BEAVER DAM.

Just as the Milwaukee Economic Development Corporation
and the Metropolitan Milwaukee Enterprise Corporation receive
most of their funding from public sources, so too does the BDADC
receive most of its funding from the City of Beaver Dam. However,
the similarities between these entities ends there. This factor is not
sufficient to find that the BDADC is a quasi-governmental
corporation.

A. All Of The Officers Of The BDADC
Are Private Individuals, Including A
Majority Of The Board Of Directors.
Pursuant to the Bylaws of the BDADC, the corporation is

managed and controlled by its Board of Directors. (Cieslewicz

Affidavit, Exhibit B, Article V and VI, Section 1, p. 2). The Board
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manages and controls the assets and property of the BDADC; elects
the officers; can employ outside individuals to assist in the
administration; and has the authority to hire and compensate
advisors to help determine policies and formulate programs. (R.
45:18; R. App. 118).

Only two of the twelve voting directors serve ex officio: the
Mayor of the City of Beaver Dam and the Chairperson of the Beaver
Dam Community Development Committee. The remaining ten
directors are private citizens and residents of Beaver Dam. (R47:2, 1
5; R. App. 175). The Board is comprised of representatives from
various types of professions including industrialists, educational
leaders, bankers, business leaders and attorneys. (R. 45:34, p. 23; R.
App. 134).

When a director's term expires, the Board of Directors elects a
replacement, and not the City. Nominations are made by a
nominating committee appointed by the President of the BDADC.
(R. 45:18-19, Article VI, Sections 3 and 5; R. App. 118-119).

Officers, except for the executive vice president, are elected
from among the Board of Directors. (R. 47:1, { 3; R. App. 174). The

executive vice president, the only compensated, full-time employee,
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manages the day-to-day operations of the Corporation and is
appointed by majority vote of the Board. That individual is
controlled solely by the Board of Directors, not by the City of Beaver
Dam. (R. 45:22-23, Articles VII and VIII, Section 3; R. App. 122-123).
Neither Trent Campbell, the executive vice-president from April 1,
1997 until January 1, 2005, nor the new executive vice-president are
or were employees of the City of Beaver Dam during the time they
serve(d) as executive vice-president of the BDADC. (R.52:3, 1 13; A.
App. 118).

These undisputed facts are in stark contrast to the officers of
MEDC and MMEC, all of whom were City employees, and all of
whom were selected by the City. See 80 Op. Att'y Gen. 136-37. (R.
41:16; A. App. 170). Additionally, almost half of the directors of
MEDC were city officials (4 out of 9) compared to the BDADC (2 out
of 12 serve ex officio). The organizational control of the BDADC is
thus vested in the private Board of Directors, which selects the
officers and appoints the executive vice-president. None of the
officers are city officials or employees, nor is the executive vice-

president a city employee.
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B. The Former Executive Vice President
Of The BDADC Was Not A
City Employee During His Tenure.

The first executive vice-president of the BDADC was Trent
Campbell, who resigned from that position at the end of 2004. (R.
46: Ex. A). Prior to his employment with the BDADC in April of
1997, Mr. Campbell previously served for thirteen months as the
economic development director for the City of Beaver Dam. He then
worked for three months as an independent contractor before being
hired by the BDADC. (R. 45:33, pp. 10-11; R. App. 133). When Mr.
Campbell was hired, the first president of the corporation was Jeff
Kitchen, owner of the Century 21 Real Estate firm in Beaver Dam.
(R. 45:35, p. 28; R. App. 135).

Trent Campbell resigned from his position with the BDADC
after seven years in order to join his father in a health care industry
venture. (R. 46: Ex. A). John Landdeck, as President of the BDADC,
was authorized by the Board to extend a transition employment
offer to Mr. Campbell to serve as a consultant to the corporation. (R.
46; Ex. B; R. 45:44-45; R. App. 144-145).

At no time during Trent Campbell's tenure as executive vice

president for the BDADC was he an employee of the City, nor was
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he subject to control by the City or City officials. To the contrary, the
evidence reveals both the BDADC and Mr. Campbell, were
controlled by its Board of Directors. Mr. Campbell's day-to-day
activities as executive vice president and sole employee of the
corporation were not controlled by the City, but instead by his
employer, the BDADC. (R. 45:32-33, pp. 8-9; R. App. 132-133). Mr.
Campbell served at the pleasure of the Board. (R. 45:36, p. 29; R.
App. 136). His compensation after being hired in 1997 was solely
from the BDADC. (R. 45:37, p. 33; R. App. 137). While Mr. Campbell
had authority from the Board of the BDADC to make small
expenditures for the day-to-day business operations, larger project
expenditures were dictated and controlled by the Board. (R. 45:38,
pp. 41-43; R. App. 138). The Board of Directors, not the City of
Beaver Dam, had the sole authority for the BDADC to enter into its
own contracts or agreements. (R. 45:38 and 42, pp. 42, 62-63; R. App.
138 and 142).

Mr. Campbell's former employment by the City of Beaver
Dam, prior to being hired by the BDADC, is simply not relevant to

the issues before this court. At no time during his tenure as
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executive vice president of the BDADC was he employed by, or
subject to control of, the City of Beaver Dam.
C. The Monthly Meetings Of The BDADC
Have Never Taken Place At
Any Municipal Facility.

At this time, the Board of Directors of the BDADC generally
meets on the third Wednesday of each month over the lunch hour.
The meetings are not held at any municipal facility, but rather take
place at the various directors’ business establishments or places of
employment, including the Beaver Dam Community Hospital Board
Room and Apache Stainless Equipment Corporation. (R.47:2, I 6-
7;R. App. 175; R. 52:3, 1 12; A. App. 118). At one point when a local
attorney, Eric Becker, was president of the Board, the Board of
Directors met in Attorney Becker's law firm's conference room. (R.
45:39, p. 52; R. App. 139). Trent Campbell confirmed that the
BDADC Board of Directors never met in any City building, stating,
"I think the City Building is primarily for public meetings, and we're
a private group, . .." (R.45:41, p. 60; R. App. 141).

While the State refers to the BDADC "offices" in the City's

municipal building, the fact is that the BDADC leased one office

from the City on the lower level of the Municipal Building until the

29



most recent Cooperation Agreement commencing January 1, 2004.
(R. 45:39-40, pp. 52-53; R. App. 139-140).3 No meetings were
conducted in city facilities.

Additionally, Mr. Campbell did virtually all of his own
typing, faxing, and emailing. While clerical assistance was available
from the City, Mr. Campbell testified that 98% to 99% of the time, he
did all of his own work. Mr. Campbell had his own computer; he
was not on a network with the City; he never consulted with the city
attorney for legal advice for the BDADC; and if an attorney needed
to be hired or consulted, the Board of Directors made that decision.
(R. 45:40-41, pp. 53-57; R. App. 140-141).

D. The Agreement Between The
City Of Beaver Dam And The BDADC
Reveals A Cooperative, Not A
City Controlled Relationship.

Unlike MEDC and MMEC, where all of the officers of the
corporations were selected by the City and the day-to-day

operations of both entities were controlled by the City, the BDADC

was not created by the City of Beaver Dam, nor was the Board of

3 Since May of 2005, the BDADC has leased a private office. (Landdeck Affidavit,
Ex. C).
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Directors or officers appointed by the City. No city official or
employee was an incorporator of BDADC. (R. 52:2, 11 3-5; A. App.
117).

Both the original, 1997 Cooperation Agreement between the
City of Beaver Dam and the BDADC, and the 2004 Cooperation

Agreement identify, from the outset, the parties to the Agreement:

THIS Cooperation Agreement is entered into as of April 1,
1997 by and between the City of Beaver Dam, Wisconsin, a
political subdivision of the State of Wisconsin (the "City")
and the Beaver Dam Area Development Corporation, a
non-stock, non-profit corporation of the State of Wisconsin
created pursuant to Chapter 181 of the Wisconsin Statutes
(the "Development Corporation”).

(R.45:10; R. App. 110). Except for the date, this language remains
unchanged in the 2004 Cooperation Agreement.
Both agreements explicitly define the independent roles and

separate identities of the two entities:

b. Not Considered Governmental Body.  Nothing
contained herein shall be construed or implied as
granting to the Development Corporation status as a
governmental body or agency of the City. The
Development Corporation is, at all times and for all
purposes under this Cooperation Agreement, an
independent private corporation. The Development
Corporation has not been created or its Board of
Directors appointed by the City or any other
governmental entity.

(R. 45:13, Article VI b.; R. App. 113) and (R. 18:25, Article VII b.; A

App. 146).
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Even though the City has the ability to inspect the BDADC's
accounting records pursuant to the Cooperation Agreement, the City
has never done so during BDADC’s its seven year existence. (R.
45:59, Response to Interrogatory No. 18; R. App. 159).

Noticeably absent are other factors showing control over the
BDADC by the City of Beaver Dam. The Bylaws, Articles of
Incorporation, and the Cooperation Agreement clearly establish that
while the BDADC and the City shared many of the same objectives
for economic development and that both work toward the
achievement of those goals, the BDADC functioned independently
from the City and was not under the City's control. The means,
method and manner of achievement by the BDADC of mutual goals
were in the hands of the local business and community leaders who
volunteered their time to be a part of this organization. The City
merely provided funding and other minimal assistance in
consideration of BDADC's undertaking to assist in economic
development, including the retention and the creation of jobs for
City residents.

The BDADC has absolutely no authority to bind the City of

Beaver Dam or contract on behalf of the City. (R.52:5, 1 20; A. App.
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120). No municipal action whatsoever can be taken by the BDADC.
Anything that the BDADC suggests is simply that: a suggestion, or
perhaps a recommendation. (R. 52:5, 1 21; A. App. 120). If the City
of Beaver Dam acts on that recommendation, then certainly the
legislative process undertaken by its common council is subject to
the public records and open meetings law. Therefore, the statutory
intent of the public's right to know and participate is exercised and
preserved at the City level. See State ex rel. Hodge v. Turtle Lake,
180 Wis. 2d 62, 75-76, 508 N.W.2d 603 (1993) (the Open Meetings
Law functions to ensure that . . . difficult matters are decided
without bias or regard for issues such as race, gender, or economic
status . . .). (Emphasis added).

While the BDADC agreed to submit a Management Plan to
the City of Beaver Dam outlining the activities the BDADC intends
to undertake during the calendar year, the City is afforded no input,
control, veto or approval rights of that Plan. Only with respect to
funds derived from Tax Increment Financing Districts that may be
appropriated to the BDADC may the City impose program
conditions. (R. 18:24, Article Ili, b.; A. App. 154). The Management

Plan prepared and developed by the Board of Directors for the
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BDADC is a thumbnail sketch of activities that the organization
proposes to undertake in an effort to improve the economic climate
of the City.

The fact that local community business leaders organized to
reach out to other businesses in the community, including potential
new businesses, does not make the BDADC a quasi-governmental
corporation. See 66 Op. Att'y Gen 113, 115 (1977) (the fact that a
corporation serves a public purpose is not, in itself, sufficient to
make a corporation quasi-governmental).

While both the City and the BDADC cooperatively attempt to
improve the economic climate and promote business development,
the record establishes that they function independently of one
another in their efforts.

The evidence does not suggest nor support the State's
contention that the BDADC is a quasi-governmental corporation,
nor does the evidence show that the BDADC is a "spin-off" of the
City. The BDADC does not have taxing power; cannot formulate
governmental policy; cannot promulgate rules or laws that govern
or otherwise affect the citizens of the City; and has no power to enter

into contracts or incur other obligations on behalf of the City.
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Sharing common goals with the City and working toward the
achievement of those goals in cooperation with the City does not
make the BDADC a quasi-governmental entity.

E. The Dodge County District Attorney
Concluded That The BDADC Is Not
Subject To The Open Meetings Law.

In response to an open meetings complaint filed against the
Beaver Dam City Council and the Mayor, the Dodge County District
Attorney's office, along with law enforcement investigators,
investigated the allegations. (R. 45:67-73; R. App. 167-173). As part

of its report following that investigation, the Dodge County District

Attorney noted:

The Beaver Dam Area Development Corporation
(BDADC) board is comprised of 15 (sic) directors including
the Mayor of Beaver Dam and the chairperson of the
council's community development committee. The sole
employee of the BDADC is not a city employee. The
BDADC rents office space from the city. The city has
provided partial funding of the BDADC. The City has no
control over the appointment of directors or officers,
Although no allegations have been made that the BDADC
is subject to the open meetings law, I find that it is not,
based upon the above facts. See Op. Atty. Gen. 130 (1991).

(R. 4570, in. 2; R. App. 170).
While the District Attorney's opinion is admittedly not
controlling legal precedent, it nevertheless addresses the issue being

considered by this Court. While it, too, was discounted by the State
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in the court below? (R. 48:4-5), it is nevertheless one more tool that
may be considered in the court's discretion, especially given the lack

of legal precedent in this area of the law.

V. IF THE COURT ADDRESSES THE
STATE'S AGENCY ARGUMENT THAT WAS RAISED
FOR THE FIRST TIME ON APPEAL,

THEN IT LACKS THE NECESSARY FACTUAL
AND LEGAL FOUNDATION.

A. Arguments Raised For The First Time
On Appeal Should Not Be Considered.

The State raises a new argument on appeal, claiming that even
if the BDADC is not a quasi-governmental corporation, then it
should still be subject to the open records law as an agent of the City
of Beaver Dam. (Appellant's Brief, pp. 19-21).

The State made no allegation in the amended complaint of any
agency relationship with the City that would warrant application of
the public records law to the BDADC. (R. 18:11; A. App. 132). The
agency argument was never raised, briefed or argued in the court
below, and it should not be considered by this Court now.
Pinczkowski v. Milwaukee County, 2005 WI 161, T 53, fn. 8, 286

Wis. 2d 339, 706 N.W.2d 642. However, recognizing that the rule is

4 The State urged the trial court not to give any weight at all to the letter. (R.
48:4-5).
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not absolute and the Court may choose to address this issue, Wirth
v. Ehly, 93 Wis. 2d 433, 443-44, 287 N.W.2d 140 (1980), then the
evidence in the record does not support the State's argument that the
records of the BDADC are "pﬁblic" records.

B. No Records Were Shifted To The BDADC
By The City For Concealment From The Public.

The State relies on Journall/Sentinel, Inc. v. School District of
Shorewood, 186 Wis. 2d 443, 521 N.W.2d 165 (Ct. App. 1994) to
support its argument that the BDADC documents were generated
pursuant to its contract with the City of Beaver Dam. The State
claims that because they would be public records in the City's
possession, they are still public records even though they are held by
an independent contractor (the BDADC). (Brief, 19-21).

The BDADC is not an agency to whom the City has "shifted" a
record's creation or custody to in order to evade its responsibilities
under the open records law. See Machotka v. West Salem, 2000 WI
App 43, 1 8 233 Wis. 2d 106, 607 N.W.2d 319, citing
JournallSentinel, Inc. v. Shorewood School Board, 186 Wis. 2d at
453.

The issue in Journal/Sentinel was whether a public body may

avoid the public access mandated by the public-records law by
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delegating both the record's creation and custody to an agent, in this
case, to the school board's attorneys. Id. at 452-453. The court in
Journal/Sentinel emphasized the need for officers and employees of
government to be responsible to the citizens, and the citizens have a
right to hold their employees accountable for the job they do. Id. at
459. The court also quoted a 1985 attorney general opinion
explaining that the main purpose of the public records law "is to
enable the citizenry to monitor and evaluate the performance of
public officials and employes [sic].” Id. at 459, citing 74 Op. Atty
Gen. 14, 16 (1985).

The BDADC is not governmental or a quasi-governmental
entity. It does not employee government workers or officers. The
rationale underlying the public records law and the reasoning
underlying the court's decision in Journal/Sentinel does not apply to
the facts of this case. Unlike the situation in Journal/Sentinel,
documents are not being kept secret so that the citizens of Beaver
Dam cannot "monitor and evaluate the performance of public
officials and employe|e]s." Id. at 459.

Additionally, it is undisputed that the BDADC cannot

contract for the City or bind the City to any obligation. Before the
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City actually acts on any proposals or recommendations from the
BDADC, the City of Beaver Dam must comply with the public
records law, as well as the open meetings law. (R. 52:5, 9q 20; A.
App. 120).

The citizens of Beaver Dam are not being deprived of any
rights afforded under the public records law. Any memorandums
or proposals from the BDADC to the City or its officials will be
subject to inspection under the public records law. The public
officials of Beaver Dam, who ultimately make the decisions, are still
held accountable for the job they do. Linzmeyer v. Forcey, 2002 WI
84, 1 28, 254 Wis, 2d 306, 646 N.W.2d 811.

The State, without explanation, purports to rely on the
reasoning in Fox v. Bock, 149 Wis. 2d 403, 438 N.W.2d 589 (1989) to
support its newly developed agency theory. (Appellant's Brief, p.
20). In Fox, the sole document in issue was a study conducted by
the Institute for Liability Management that was commissioned by
and prepared for the Racine Corporation Counsel's office that cost
$24 000.00. Id. at 405-408. The corporation county's office received
two written copies of the study, with "draft" stamped on each

written page. While the study was not released by the corporation
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counsel, it was reviewed by at least two members of the sheriff's
department and portions were reviewed by members of the
department's command staff. Id. at 406-407. In addition to the
written report, a representative from the Institute was sent to
conduct briefing and training seminars, which included
recommendations for changing policies and procedures in the
sheriff's department. Id. When a Racine County newspaper editor
attempted to open a copy of the report under the public records law,
the corporation counsel claimed that it was a "draft" that was
excluded from public assess under § 19.32(2), Stats. The court held
that regardless of who the originator was of the document, it was
used for more than just the personal use of the corporation counsel
or the Institute, and the exclusionary language of § 19. 32 (2) did not
apply. Id. at 417.

The reasoning in Journall/Sentinel and Fox has no application
to this case. The State's request for a blanket, all-encompassing
order that all documents 'created and/or maintained" by the
BDADC be produced even though it is not a quasi-governmental
corporation should be rejected. The State's proposition is not legally

supported by the authorities relied on by the State.
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CONCLUSION

It is respectfully requested that the Court determine the
criteria that will be used in this State to evaluate whether or not an
entity is truly a quasi-governmental corporation and is therefore
subject to the public records law and the open meetings law.

It is also respectfully requested that, based upon the facts of
this case, the Court affirm the decision of the trial court and hold
that the Beaver Dam Area Development Corporation is not a quasi-
governmental corporation and is accordingly not subject to the
public records law and open meetings law.

Dated this 13th day of June, 2006.

KASDORF, LEWIS & SWIETLIK, S.C.
Attorneys for Defendants-Respondents

Patti J. Kurth
State Bar No. 1005665

P. O. ADDRESS:

One Park Place, Suite 500
11270 West Park Place
Milwaukee, WI 53224

(414) 577-4000
FAX: (414) 577-4400
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STATE OF WISCONSIN : CIRCUIT COURT : DODGE COUNTY

STATE OF WISCONSIN,

Plaintiff,
Vs. Case No. 04-CV-0341
Case Code 30703
BEAVER DAM AREA DEVELOPMENT
CORPORATION, et al.,

Defendants.

AFFIDAVIT OF MICHAEL J. CIESLEWICZ

STATE OF WISCONSIN )
MILWAUKEE COUNTY ; ;

MICHAEL J. CIESLEWICZ, being first duly swormn on oath, deposes and states:

1. Affiant is a shareholder in the law firm of Kasdorf, Lewis & Swietlik, S.C,,
attorneys for Defendants Beaver Dam Area Development Corporation et al., in the above-entitled
action, and I am authorized to make this affidavit on defendants' behalf.

2. Attached as Exhibit A is a copy of Resolution Number 36-97, A Resolution
Authorizing Contracting With The Beaver Dam Area Development Corporation For Economic
Development Services, adopted March 3, 1997, with attached Exhibit A, Cooperation
Agreement, which was marked as an exhibit at the deposition of Trent Campbell on July 7, 2004.

3. Attached as Exhibit A-A is a signed copy of the Cooperation Agreement.

4, Attached as Exhibit B is a copy of the Bylaws of the Beaver Dam Area

Development Corporation which were produced in response to discovery.



5. Attached as Exhibit C is a copy of a February 26, 1987 informal opinion letter
from Attorney General Donald J. Hanaway to Thomas H. Geyer of the Grant County FEconomic
Development CorporatiomT

6. Attached as Exhib\it D are excerpts from the deposition testimony of Trent
Campbell that was conducted on July 7, 2004 and which were produced in response to discovery
including pages 8, 9, 10, 11, 23, 28, 29, 33, 34, 36, 41, 42, 43, 52, 53, 54, 535, 56, 57, 60, 62 and
63. |

7. Attached as Exhibit E is a copy of Defendants’ Response to Plaintiff's Second Set
of Interrogatories and Second Request for Production of Documents, without attachments.

8. Attached as Exhibit F is a copy of Defendants' Response to Plaintiff's
Interrogatories and First Request for Production of Documents, without attachments.

9. Attached as Exhibit G is a copy of a February 1, 2004 letter to Charles A. Sena
from Steven G. Bauer, Dodge County District Attorney, regarding Mr. Sena's open meetings
complaint against the Beaver Dam City Council and the Mayor of Beaver Dam.

10.  This affidavit is made in opposition to plaintiff's motion for declaratory relief, and
for judgment in favor of defendants, declaring that the Beaver Dam Area Development
Corporation has not been subject to the open meetings law or public records law at any time

&

Dated this _/ ¢/ day of November, 2005.

since its inception.

Subscribed and sworn to before me
this __{& __day of November, 2005.

f\O_ﬂ/é?C%w . vz/ cate

Notary Public, State o }VISCOHSID
My Commission: 28/¢7
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L1887,

 APPROVED:

R ESOLUT ION - NUMBER 35-97
'A.RssoLnTION ABTHORIZING CONTRACTING WITH THE

BBEAVER DAM AREA DEVELOPMENT CORPORATION FOR
- ECONOMIC DEVELOPMENT SERVICES '

WB:EREAS, the c:.ty has negotiateci with the Beavar Dam Area

.' Development Cc::rporation, a Wisconsin non-nrof:z.!: corporat.z,.on; whogze

char:.t:able windup beneflcn.ary is the C:Lty of Beaver Dam, and
WI-IE:REAS ‘the result of sa:.d negotiations is the contract B

' 'attachaad hereto as ”Exhlbit A"-

NOW THEREFORE BE IT RESOLVED that S&:Ld contract be

executed on’ behalf of the Clty of Beaver Dam by the appropriate

_ecity off:.clals .

' presented by the following alderp'ér;sons, members of the

Communi ty Devalo:pment Corporation.

ADOPTED th:.so'fi.) JopH day of ,‘h’?géé P

Y s

Gary H. /Dummer Cn_ty Clerk

//mﬁ« ¢W

At ) O

Thomas D. Olson, Mayor

A
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L copunton o o e o g 5,

' ’1'957 - and hetwesn the City of Bsaver Dam, Wisconsin, a political

subdiviaion of the Stata of Wisconsin (the ®City*®) and the Baaver -

-Dam  Ares Devel t Corperation, a non-stock, non-profit
pursuant  to

Chaptar ‘u%:?; . seare af::.nw tawié‘gé g ‘WDavelopment
! o . Wiscons Sta {the
mm:&t_iaa*). ‘ ' . (,A o o
" ammrerm T
 INTRODUCTION

" be developed hareunder.

The Development ' Corporation has been crsated for the

r'pufpbsé of encourag and stimulating economic development within
~the Qity and lands couwld become part of the corporate limits

of ‘the City. Such economic development iz intonded to expane the
tex.base of the city and to create jobs for City residents, all in .

furtherance of a public parpose. In order to encowrage such

economic -development and to aseist tha activities of +the
Development ‘Corporation, the city intends, pursuant to this
Cooperation Agreement, to. Provide funding and other forms of
assistance to the Davelopment Corporation in consideration for the
Development Corporation’s undsrtaking  and =zssisting economic
development within the City pursusnt to annual management plans to

C ARTICLE II ‘ - ‘
. ACTIVITIES OF DEVELOTMENT CORPORATLION _

L In consideration for the amnual contribution f£rom the
City as get forth in Article IIT hereinafter, the Development:
Corporation shall annually undertake prograwms and initiatives
intended to stimnlate additional economic development within the
City, thereby expanding the City tax base and creating jobs for
City vesidemts. - The Development Carporation shall retajin the

- services of an executive officer who shall be charged with the day=

to-day. cperation and management of the Development Corporation

‘progran. The Development Corporation shall annually prepare a

management plan and budget regarding lts activities as reguired in

Article v herei’..naﬁter.‘ . o T . -
-CONTRIBOTION OF FUNDS TO DEVELOPHENT CORPORATION

" The 'c.{{‘:y shall annually contribute, or otherwise get

aside, the following funds for the Development Corperaticn to
atim_:iatg econonic development within the city.

S oA wmmm% The City shall znnually
contribute to the Development Corporation the following: _—

0104



. .
LY L]

¥

P

| programs and ind

. 1997 S $61,500
1998 T gk, he60

1ees | 86,594
- go00 - 85,604
2001 L o T 3,298

| such Annusl contributfon shall be inciuded in the city's
et. It iz the intent of the parties that, unless the

City £inds that the activities proposed in the Hanagoment Plan for

the zucs Year do not serve a public purpose, the oi
include and appreve the abeve payment in its annuai Mget%or‘the :

: ted calendar .
g:?;gmi: ﬁorporatjg::in quarterly installmants and shall be pads

Subsection 11 of Section 3,08 of the Beaver Dam General ordinances,

' the city shall allocate 90% of all proceeds apllested threugh the
roon tax to a non-lapeing economic development fund maintained

proceedsn : and seventy~five percent (75%) of future
room tax collectionz shall be allocated and disbursed quarterly to
the Development Corporation to be used to provide economic
incentives (including related expenses) to encourage businesses to

the city.  Seventy-five percent (75%) of the existing uncommi
24 within such

- locate and/for expand within the city.. Upon expending, loaning or
o

e using funds from tha allocated room tax revenues, the

~ otherwis _
- Development Corporation shall, from time to tixze, submit a formal
“written report to the City regayrding the use of such funds and the
intended development and benefits therefron. Such report shall be

reviewed by the City Commumity Development Committee which zhall
report to the Common Council regarding the proposed project and the
Development Corporation's use of such funds, s . ,

Por purpeses of this subparagraph and -subparagraph .

below, until the Development Corporation is ‘qualified as a non—

Profit organization pursuant teo Sec, 501 of the IRC, the funds
ghall be held by the Municipality and disbursed on request of

' Developument Corporation to the City's finance director to aveid

income tax conseguences to the. Development Corporation. All use of

- funde shall be. consistent with the use of room tax ravenues
- . authorized wunder section 65.75, Wisconsin Statutes, vhere

applicable. .

S - e. Other Apmropriationz. The Qity may, from time
to time, appropriate or otherwise make gvailzble to the Developrent
Corporation such funds as tha City deems necessary to further
economic development within the City, Such funds may be derived
from appropriate Tax. Increment Fins cing Disteicts and may ba uzed
for such prog and costs ag the City may designata within the

rograms
epacilic Tayx Incrament Finaneing Froject Plan. Such programs may
-

include public ‘igweients, land aszsembly #nd/or funding for th
tives of the Development Corporation necessary

2
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-voting membore of the Board of Direstors of the Daval e
. Corporation. ' A1l other meaberm of the solf-sustaining Board of
Directors shall be appointed . as - anthorized by the Davelopment
. Corporation'a Avticles of Imeorporatien, - S :
' . b;‘. .. Not Bl SOVETTE -3 ekl AR . “Uthiﬂg
‘coptained herein shall be construed or implied as granting to the
. tmﬁiwmm‘mquWormuwoz
the City., fThe Davelopment Corporation is, at all tines and for all
parposes under this. Cogperation Aeceement. an indem % private
corporation. The Devalopment Corporation has not created or
its Board of Directors appointed by the City or amy other

PR
i

.~ DUDGET AND BUDGRT RECONCILIATION
' The Devalopment Corporation agrees to maintain records
" such that ite actusl expenditures may be ascertmined and reconciled
against such budget. The Development Corporation shiall also keep
and maintaln proper accounting records of its financiml condition
of ite economic development activities. From time to time, upon
ten (10) days prior written notice from the City, authorized
-representatives of the City shall be entitled to examine such
records at the Development Corporation's offices. - -
- ARTICLE VIII N
. . . RIGHT OF TERMINATION o
- - . Either party hereto may terminate this Cooperation
Agreement upon the gross misconduct of either pazty, or the ity
may terminatae this Cooperation Agreement upon structural changs of
the Development Corporation by amendment of its Articles of
. Incorporation. A party wishing to terminate this Agreement for
‘gross misconduct shall be required to advise the other party of the
-alleged misconduct and the steps necessary to cure the affending
cenduct, if correctable, and the offending party shall have ninety
(90) days to correct same. If not corrected or correctable y Upon
expiration of tha ninety (30) day period, - this Agreement shall
terminate upon written thirty (30} day notice ta the other party
and, upen such termination, nelthexr party hereto shall have any
further ebligation hereunder, T ' '
ARTICLE XX i o,
. The Development Corporation shall indemnify and hold city
harmlipse from and against any claims, demands, actions, causes of
action, proceedings, actions and liahilities, together with all
costs, expenses and disbursements (including reasonable attorneys
fees and costs) incurred by the City as a result of the Developmant
Corporation's acts or omizsions hereunder, .

4
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- consistent with city Rasolution Ho. 56=25, the
. pevelcpment Corporstion shall obtaini o .
a. Public liability insuwrance with general

 1diability limits of at laast . $500,000 per-

 oceurrengs and with an annual aggregate of-

b. - Automobile 1iahility insurance with Lisbility
liwits  of not less than §500,000 pex
occurrence; and : -

e, Employer's liability insurance with limits of

' at least $100,000 for each accident, $100,000
for each euployce disease and §500,000 policy
Aimit diseasa. s : :

" | . Tha Development Corporation shall, in conjunction with
" the Management Plan, provide evidence satisfactory to the clty that
_ it has secured the sbove regquired insurance policies, _ R

 NON-DISCRIMINATION LANGUAGE

. , The Development Corporation agrees that neither the
. pevelcopment Corporation nor any project in which it is involved
chall act or be used in any manher to permit digerimination or’
restriction on the basis of race, creed, ethnic origin or identity,
colar, gendexr, religion, marital status; age, handicap or natlonal
origin. The Development Corporation shall include a similar
. covetant in any agreement to whioh it is a party.. .

s

"' ARTICIR XXT |
MISCELLANEOUS PROVISIONS =
o . a. - WM. Under no eircumstances -
shall any alderperson, officer, official, director, nember o
employee of the City or the Development Corporation have any

personal liability arising out.of this Cooperation Agreement, and
no party shall seek or claim any such personal lisbility. _

T b, HNotieces. All notices, demands, certiticates ox
other communications under this Cooperation Agreement shall ke
sufﬁieiantlirgiven and shall be deemed gitven when hand delivered or
wailed by f£irst clags mail, postage prepaid with proper address as
indicatedq below: ' ‘ ’ : .
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. g
gha city of Beaver pe@
© 208 Scuth Lincoln Avenue
. Beaver Dam, WI 53916

gith a Copy tor

. Heramzn D. Schacht, Esd.
-clky Attornay ,
¢icy of Besaver Dem
-cfo Schacht & Schacht

. . 222 South Spring Street

peaver Dam, WI 53916

‘¢ _the Development Corporgtion:

Beaver Dam Area pevelopment Corporation

Etn:

: any paﬁy may, by written notice to the gther party, designate a
- change of . address for the purposes aforesaid. -’ :

o . - T dment o greement. Ko'.' nodification,
alteration or amendment to this Cooperation Agreement shall bhe
binding upon either party herete until such nodification,

. alteration or amendment is reduced to writing and executed by both

parties hereto. ,
4. Governing law. The laws Of the State of

- Wiseonsin shall govern this. Cooperation agreenment.

1ity. | IE e.ny 'grgvisions of this

¢hoperation Agreement ‘shall be held ox déemed to be or shall in

fact be ihoperative or unenforcezble ag applied in any particular
caze in any jurisdiction or jurisdictions or in ail Jurisdictions
or in all cases because it conflicts with any other provision or
provisions hereocl or any constitution or statute or rule of public
policy or for any other reason, such clircumstances shall not have

| the effect of rendering the provision in question lnoperative or

unenforceable in any other case or circoumstance or of rendering any
other proviaion or pravisions herein eonteined invalid, incperative

 or unenforceable to any extent vhatever.
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- By

By

BEAVER

TEomas D, O1son, HAYOr

. Gary H. Dummer, Clerk
DA ARES

CORFORATION

Byt

DEVELOPMERT

‘Brinted Name: .

:Ets President

Brinted Hames

Its Secretary

-
-
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COOPERATION AGREEMENT

THIS Cooperation Agreement is entered into as of April 1,
1597 by and between the City of Beaver Dam, Wisconsin, a polltlcal
subdivision of the 8tate of Wisconsin (the "“City") and the Beaver
Dam Area. Development Corporation, a non-stock, non-profit
corporation of the State of Wisconsin created pursuant to
Chapter 181 of the Wisconsin Statutes (the "Daevelopment
Corporation").

ARTICLE I
INTRODUCTION

The Development Corporation has been created for the
purpose of encouraging and stimulating economic development within
the City and lands which could become part of the corporate limits
of the City. Such economic development is intended to expand the
tax base of the City and to create jobs for City residents, all in
furtherance of a public purpose. In order to encourage such
economic development and to assist the activities of the
Development Corporation, the City intends, pursuant to this
Cooperation Agreement, to Provide fundlng and other forms of
assistance to the Development Corporation in consideration for the
Development Corporation's undertaking and assisting economic
development within the City pursuant to annual management plans to
be developed hereunder.

ARTICLE 1II
ACTIVITIES OF DEVELOPMENT CORPORATION

In consideration for the annual contribution from the
city as set forth in Article III hereinafter, the Development
Corporation shall annually undertake programs and initiatives
intended to stimulate additional economic development within the
City, thereby expanding the City tax base and creating jobs for
City residents. The Development Corporation shall retain the
services of an executive officer who shall be charged with the day-
to-day operation and management of the Development Corporation
program. The Development Corporation shall annually prepare a
management plan and budget regarding its activities as required in
Article V hereinafter.

ARTICLE 1IXI1
CONTRIBUTION OF FUNDS TO DEVELOPMENT CORPORATION

The City shall annually contribute, or otherwise set
aside, the fOllOWlng funds for the Development Corporation to
stimulate economic development within the City.

a. Annual Contribution. The City shall annually
contribute to the Development Corporation the following:

Leb




1897 : ' $61,500

1998 ‘ 84,460
1999 , 86,994
2000 . 89,604
2001 92,293

Such Annual Contribution shall be included in the City's
annual budget. It is the intent of the parties that, unless the
Ccity finds that the activities proposed in the Management Plan for
the succeeding year do not serve a public purpose, the City shall
include and approve the above payment in its annual budget for the
designated calendar year. Such contribution shall be paid to the
Development Corporation in quarterly installments and shall be made
on or before January 1, April 1, July 1 and October 1 of each year.

' b. Allocation of Room Tax. Pursuant to
Subsection 11 ¢f Section 3.08 of the Beaver Dam General Ordinances,
the City shall allocate 90% of all proceeds collected through the
room tax to a non-lapsing economic development fund maintained by
the City. Seventy-~five percent (75%) of the existing uncommitted
proceeds within such fund and seventy-five percent (75%) of future
room tax collections shall be allocated and disbursed quarterly to
the Development Corporation to be used to provide economic
incentives (including related expenses) to encourage businesses to
locate and/or expand within the City. Upon expending, loaning or
otherwise using funds from the allocated room tax revenues, the
Development Corporation shall, from time to time, submit a formal
written raport to the city regarding the use of such funds and the
intended development and benefits therefrom. Such report shall be
reviewed by the City Community Development Committee which shall
report to the Common Council regarding the proposed project and the
Development Corporation's use of such funds.

For purposes of this subparagraph and subparagraph c.
below, until the Development Corporation is qualified as a non-
profit organization pursuant to Sec. 501 of the IRC, the funds
shall be held by the Municipality and disbursed on request of
Development Corporation to the City's finance director to avoid
income tax conseguences to the Development Corporation. All use of
funds shall be consistent with the use of room tax revenues
authorized under Section 66.75, Wisconsin Statutes, vwhers
applicable.

c. Other Appropriations. The City may, from time
to time, appropriate or otherwise make available to the Development
Corporation such funds as the City deems necessary to further
economic development within the City. Such funds may be derived
from appropriate Tax Increment Financing Districts and may be used
for such programs and costs as the City may designate within the
specific Tax Increment Financing Project Plan. BSuch programs may
include public improvements, land assembly and/or funding for the
programs and initiatives of the Development Corporation necessary

2
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to encourage economic development within the City. Such funds may
be subject to program conditions as may be established and approved
by the city at the time of approval of the Project Plan or at the
time of contribution of such funds to the Development Corporation.

ARTICLE IV
TERM

The initial term of this Cooperation Agreement shall be
four (4) vears, nine (2) months beginning April 1, 1957 and ending
December 31, 2001. This Agreement shall be automatically renewed
for a five (5) year term, unless either party hereto provides
written notice to the other party no later than June 30, 2001 of
its intent to terminate this Cooperation Agreement at the end of
the term. Upon renewal of this Cooperation Agreement, the parties
shall, no later than October 30, 2001, mutually agree as to the
amount of annual contribution from the City to the Development
Corporation for the year 2002 and thereafter. In the event that
the parties are unable to agree as to the amount of annual
contributions during the renewal term, such renewal shall be null
and void and this Cooperation Agreement shall terminate at the end
of the initial term.

ARTICLE V
MANAGEMENT PLAN AND PERIODIC REPORTS

a. Management Plan. No later than October 1st of
each year, the Development Corporation shall prepare and submit to
the City an annual Management Plan and budget for the succeeding
calendar year. The Management Plan shall include a description of
the programs and activities the Development Corporation intends to
undertake during the calendar year. The Management Plan shall be
accompanied® by a proposed budget reflecting the revenues and
expenditures for the calendar vear.

b. Periodic Reporting. The Development
Corporation shall provide quarterly reports of its activities to
the City for review by the City Community Development Committee.
The periodic reports shall be submitted by March 31st, . June 30th,
September 30th and December 31st of each year and shall include a
status of all programs and activities of the Development
Corporation throughout the year. The report shall also include the
status of the annual budget.

ARTICLE VI
DEVELOPMENT CORPORATION BOARD MEMBERSHIP;
NOT A GOVERNMENTAL BODY

a. Membership on Development Corporation Board.
Throughout the term of this Cooperation Agreement, including any
renewal period, the Mayor of the City and Chairperson of the City
Community Development Committee shall be and serve as ex gfficio

3
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voting members of the Board of Directors of the Development
corporation. All other members of the self-sustaining Board of
Directors shall be appointed as authorized by the Development
corperation's Articles of Incorporation.

b. Not Considered Govermmental Body. Nothing
contained herein shall be construed or implied as granting to the

Development Corporation status as a govarnmental body or agency of
the City. The Development Corporation is, at all times and for all
purposes under this Cooperation Agreement an independent private
corporation. The Develcpment Corporation has not been created or
its Board of Directors appointed by the City or any other
governmental entity. '

ARTICLE VII
BUDGET AND BUDGET RECONCILIATION

The Development Corporation agrees to maintain records
such that its actual expenditures may be ascertained and reconciled
against such budget. The Development Corporation shall also keep
and maintain proper accounting records of its financial condition
of its economic development activities. From time to time, upon
ten (10) days prior written notice from the City, authorized
representatives of the City shall be entitled to examlne such
records at the Development Corporation's offices.

ARTICLE VIIXI
RIGHT OF TERMINATION

Either party hersto may terminate this Cooparatlon
Agreement upon the gross misconduct of either party, or the City
may terminate this Cooperation Agreement upon structural change of
the Development Corporation by amendment of its Articles of
Tncorporation. A party wishing to terminate this Agreement for
gross misconduct shall be required to advise the other party of the
alleged misconduct and the steps necessary to cure the offending
conduct, if correctable, and the offending party shall have ninety
(90) days to corrsct same. If not corrected or correctable, upon
expiration of the ninety (90) day periced, this Agreement shall
terminate upon written thlrty (30) day notice to the other party
and, upon such termination, neither party hereto shall have any
further obligation hereunder.

ARTICLE IX
INDEMNITY

The Development Corporation shall indemnify and hold City
harmless from and against any claims, demands, actions, causes of
action, proceedings, actionz and liabilities, together with all
costs, expenses and disbursements (including reasonable attorneys
fees and costs) incurred hy the City as a result of the Development
Corporation's acts or omissions hereunder.

4
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ARTTCLE X
INSURANCE REQUIREMENTS

Consistent with City Resolution No. 56-85, the
Development Corporation shall obtain:

a. Public liability insurance with general
liability limits of at least §500,000 per
occurrence and with an annual aggregate of
$500,000;

b. Automobile liability insurance with liability
: limite of not 1less than $500,000 ©per
cccurrence; and

C. Emplover's liability insurance with limits of
at least $100,000 for each accident, $100,000
for esach employee disease and $500,000 policy
limit disease.

The Development Corporation shall, in conjunction with
the Management Plan, provide evidence satisfactory to the City that
it has secured the above required insurance policies.

ARTICLE XI
NON-~-DISCRIMINATION LANGUAGE

The Development Corporation agrees that neither the
Development Corporation nor any projéct in which it is invelved
shall act or be used in any manner to permit discriminatien or
restriction on the basis of race, creed, ethnic origin or identity,
color, gender, religion, marital status, age, handicap or national
origin. The Development Corporation shall include a similar
covenant in any agreement to which it is a party.

ARTICLE XIZX
MISCELLANEQUS PROVISICNS

a. No Persconal ILiability. Under no circumstances
shall any alderperson, officer, official, director, member or
employee of the City or the Development Corporation have any
personal liability arising out of this Cooperation Agreement, and
no party shall seek or claim any such personal liability.

b. Notices. All notices, demands, certificates or
other communications under this Cooperation Agreement shall be
sufficiently given and shall be deemed given when hand delivered or
mailed by first class mail, postage prepaid with proper address as
indicated below: ‘
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To _the Citv:

The City of Beaver Dam
ttn: Mayor

205 South Lincoln Avenue

Beaver Dam, WI 53216

With a Copy to:

Herman D. Schacht, Esg.
City Attorney

City of Beaver Dam

c/o Schacht & Schacht
222 South Spring Street
Beaver Dam, WI 53916

Ta the Development Corporation:

Beaver Dam Area Development Corporaticn
128 Park Avenus

Beaver Dam. Wi. 53916

Attn: Attorney Eric Becker

Any party may, by written notice to the other party, designate a
change of address for the purposes aforesaid.

c. Amendment of Agreement.  No modification,
alteration or amendment to this Cooperation Agreement shall be
binding upon either party hereto until such medification,
alteration or amendment is reduced to writing and executed by both
parties hereto.

a. Governing Iaw. The laws of the State of
Wisconsin shall govern this Cooperation Agreement.

e. Severability. If any provisions of this
Cooperation Agreement shall be held or deemed to be or shall in
fact be inoperative or unenforceable as applied in any particular
case in any jurisdiction or jurisdictions or in all jurisdictions
or in all cases because it conflicts with any other provision or
provisions hereof or any constitution or statute or rule of public
policy or for any other reason, such circumstances shall not have
the effect of rendering the provision in guestion inoperative or
unenforceable in any other case or circumstance or of rendering any
other provision or provisions herein contained invalid, inoperative
or unenforceable to any extent whatever. '
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IN WITNESS WHEREOF, the parties have duly executed this
Cooperation Agreement, or caused it to be executed, as of the date

first above written. _
THE CITY OF BEAVER DAM

By: %mw@@kﬁ-

-Thomas D. Olson, Mayor

By: ;414,—:,-:4 ;fo ,égz&»m »—,.-.»-W

Gary Hleummer, Clerk

BEAVER DAM AREA DEVELOPMENT

CORPORATICOH /
f.'”"""w,k ‘ «\) yfﬂ / /
t‘“x‘" '"ué‘ .7 / " “"-‘I- if
By ) er | oL
Pnln‘téd Name: Jeffrey G, Kﬁchen
Iﬁs P¥esident
i’ ¥

By:

~"printed Name: Eric L. Beckar
Itz Secretary

CAWPSI\DOCS\BEAVERL.CA | 3/5/57 | TRO26 | HAG Aaw
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BYLAWS
, OF
'BEAVER DAM AREA DEVELOPMENT CORPORATION

ARTICLE I. NAME

The name of .the corporation shall be the Beaver Dam Area
Development Corporation. - :

ARTICLEVII.. OFFICES

Section 1. Principal Office. The temporary office of the
Corporation shall be located at 122 Park Avenue in the City of
Beaver Dam, County of Dodge, State of Wiseconsin until such time
as a permanent location is established by the Board of Directors.

Section 2. Registered Office. The registered office of the
Corporation required by the Wisconsin Nonstock Corporation Law to
be maintained in the State of Wisconsin may be, but need not be,
identical with the principal office in the State of Wisconsin,
and the address of the registered office may be changed from time
to time by the Boaxrd of Directors. The initial registered agent
shall be Eric L. Becker, 129 Park Avenue, Beaver Dam, WI 53516.

ARTICLE TII. PURPOSE

The exclusive purpose of the Corporation shall be to engage
in economic development and business retention within the
corporate limits and lands which could become part of the
corporate limits of the City of Beaver Dam and for all lawful
purposes incident thereto. In fulfillment cf such purposes, the
Corporation may exercise any and all powers not inceompatible with
such purposes granted to a corporation under the Wisconsin '
Nonstock Ceorporation Law. '

ARTICLE IV. POWERS

The Corporation is empowered to invest in and contract for
services necessary to raise and receive money and other property
and to do all things necessary or desirable to carry out the
purpose set forth in Article IIT of these Bylaws. The
Corporation shall have no capital stock. No officer, except the
Executive Vice President, shall be entitled to receive
compensation from the Corporation. In the event of voluntary or
involuntary dissolution or liquidation of the Corporation, any
remaining assets of the Corporation, after payment of its
iiabilities, shall be transferred to the City of Beaver Dam, a
municipal corporation of Dodge County, Wisconsin, with the
intention the assets be uséd for economic development and
business retention. e

Y Y

B
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ARTICLE V. MEMBERS OF THE CORPORATION

The. Corporation shall have no members and shall be managed
by its Board of Directors.

ARTICLE VI. BOARD OF DIRECTORS

Section 1. General Powers. The government, business;
property and affairs of the Corporation shall be managed and
controlled by its Board of Directors. It shall be the duty . of
the Directors to carry out the aims and purposes of this
Corporation and, to this end, to manage and control a1l of its
property and assets. In carrying out its duties, the Board of
Directors is authorized to elect officers and to employ or
arrange for the services of such persons, including attorneyvs,
agents and assistants, as in its opinion are necessary or
desirable for the proper administration of the Corporation, and
to pay reascnable compensation for servicas and expenses therecf.
The Board of Directors may also, from time to time, appoint and
ratain as Advisors persons whose advice, assistance or support
may be deemed helpful in determining policies and formulating
programs for carrying cut the Corperation’s purposes and pay the
reasonable expenses thereof. '

Section 2. Oualification of Directors. Only persons whose
principal residence is located in the Beaver Dam Unified School
District or bear the Beaver Dam zip code shall be directors of
the Corporation. Each member of the Board of Directors is to be
selecred for knowledge of economic development and business
retention, cultural, civic, moral, public and other needs of the
Beaver Dam arsa, and for general representation of varied
elements or organizations of the area. '

Section 3. Number, Election and Term of Office. As
provided in the Articles of incorporation, the number of
Pirectors shall be 12. Two of the Directors shall be the sitting
Mayor of the City of Beaver Dam and the gitting Chairperson of
the Beaver Dam Community Develcpment Committee. The remaining 10
initial Directors shall hold office as indicated below.

The initial Dir@ctors shall be as Lollows:

Name , _ Term Expires
Jeffrey Kitchen z000
Zric L. Beckew 2000
Terry Northwood 2000
John Landdeck 1929
Steve Baldwin 1598
Ron Thompson 1989
John Ralston 1828
Duane Foulkes ' 1998
Les ¥rinak, Jr. ‘ 1998
Douglas . Mathison 1998

2
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Thereafter, as the term of office of each Director expires, the
vacancy so created shall be filled by the election of a director
for a period of three (3) years by the Board of Directors ©f the
Corporation at an annual meeting of the Roard of Directors of the
Corporation. ‘

Section 4. Non-Voting Board Members. The Executive Vice
president of the Beaver Dam Area Chamber of Commerce shall be a
non-voting member of the Board of Directors. 1In addition, the
Board of Directors shall be permitted to appoint such other non-
voting member as it detarmines appropriate, provided, such non-
voting Board Msmber shall be elected by majority vote of the
directors present at a meeting called for such purpose.

Section 5. Nomination of Directors. Nominaticns for office
of director. shall be made by a nominating committee appointed by’
the President at a meeting of the Board of Directorg to be held
not more than one hundred twenty (120) days but not less than
sixty (60) days prior to the annual meeting of the Board of
Directors of the Corporatien. At such meeting of the Board of
Directors, the nominating committee shz1ll nominate a sufficient
number of persons to f£ill such vacancies on the Board of
Directors as will exist as of the next subseguent anaual meeting
of the Board of Directors of the Corporatiocn. In addition, any
number of members of the Board of Directors of the Corporation in
good standing and representing not less than ten percent (L0%) of
such members of the Board of Directors of the Corporation may, by
petition, nominate candidates for the Board of Directors. Such
nominations must be £iled with the Secretary not later than the
first day of the week immediately preceding such annual meeting.

gection 6. Ballot. When nominations by members of the
Board of Directors of the Corporation are received through
petition as permitted by Section 5 of Bylaw VI of these Bylaws,
it shall be the duty of the Secretary to prepare a propex ballot
for the anpual election. The names of candidates nominated by
the nominating committee shall be listed separately from those
 nominated by the Board of Directors. One copy of such ballot
shall be mailed to each member of the Board. of -Directors of the
Corporation in good standing at least ten (10} days before such
annual meeting. : :

gection 7. Removal From and Resignation of Office. Except
for ex-officio directors, a director may be removed from office
by affirmative vote of a majority of the members of the Board of
Directors of the Corporation entitled to vote for the electicn of
csuch director, such vote to be taken at a special meeting of
members of the Board of Directors of the Corporation called for
that purpose. A director may resign at any time by filing
his/her written resignation with the Secretary. Ex-gofficio
directors may only be removed by the electorg of the City of
Beaver Dam. . ‘
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Section 8. Annual Meeting. The annual meeting of the Board
of Directors of the Corporation shall be held in the month of
 January of each ysar, at such time and place as may be designated
. by the Board of Directors, for the purpose of electing directors
and for the transaction of such other business as may come before
the mesting; provided, however, that if not so designated, the
annual meeting shall be held on the second Thursday of January of
gach year, except when such day is a legal holiday in the State
of Wisconsin, in which case the mesting shall be held on the next
succeeding business day. I the election of directors shall not
e held on the day herein designated for any anmual meeting or at
any adjournment thereof, the Board of Directors shall cause the
election to be held at a special meeting to be scheduled as soon
thereafter as may be convenient. :

Section %. Regular Meetings. The Board of Directors may
provide by resolution the time and place, within the State of
Wisconsin, for the holding of regular meetings of the Board of
Pirectors without notice other than such resoclution.

Section 10. Special Meetings. Special meetings of the
Board of Directors may be called by or at thea regquest of the
president, Executive Vice President, Secretary or any two
directors. The President and Executive Vice President or
Secretary calling any special meeting of the Board of Directors
may fix any place, either within or without the State of
Wiscongin, as the place for holding any special meeting of the
Board of Directors called by them, and, if no other place is
fixed, the place of meeting shall be the principal busginess
office of the Corporation as stated in Section 1 of Bylaw II of
these Bylaws. ' :

Gection 11. Notice of Meeting. Notice of any gpecial
meeting shall be given at least forty-eight (48] hours previously
thereto by written notice delivered personally or mailed or given
by telegram or telephone to each director at his/her business
address or at such other address as such director shall have
designated in writing filed with the Secretary. If mailed, such
notice shall be deemed to be deliversd when deposited in the
nited States mail so addressed, with postage prepaid therecn.

If notice be given by telegram or telephone, such notice shall be
deemed to be delivered when the relegram is delivered to the
- telegraph company or when the telephone call is received.

Section 12. HWaiver of Notice of Meetdng. Whenever any
notice whatever is required to be given to any director under the
_Articles of Incorporation or Bylaws or any provision of law, a
waiver thersof in writing signed at anytime, whether before or
afrer the time of meeting, by the director entitled to such
notice shall be deemed equivalent to the giving of such notice.
The attendsnce of a director at a meeting shall constitute a
waiver of notice of such meeting, except where a director attends

4
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a meeting and objects thereat to the transaction of any business
beczuse the meeting is not lawfully called or convened. Neither
the business to be rransacted at, nor the purpose of, any regular
or special meeting of the Board of Directors need be specified in
the notice or waiver of notice of such meeting. ‘

Section 13. Quorum. Except as otherwise provided by law or
by the Articles4of.1ncorporation or these Bylaws, a majority of
tha number of directors elected pursuant to Section 3 of Bylaw VI
of these Bylaws shall constitute a quorunm for the transaction of
business at any meeting of the Board of Directors. Though less
than a quorum of the directors are present at a meeting of the
Board of Directors, a majority of the directors present may
adjourn the meeting from time Lo rime without further notice. At
such adjourned meeting at which a guorum shall be present, any
business may be transacted which might have been transacted at

the meeting 2as originally notified.

Section 14. Mannex of Actina. If a guorum is present, the
affirmative vote of a majority of the number of directors present
shall be the act of the Board of Directors, unless the vote ©f a
greater number is required by law or by the Articles of

Incorporation or these Bylaws.

section 15. Conduct of Meetings. The President, and in
his/her absence, any director chosen by the directors present,
shall call meetings of the Board of Directors to order and shall
act as chair person of the meeting. The Secretary shall act as
secretary of all meetings of the Board of Directors, but, in the
Secretary’s absence, the chairperson may appoint any other person
to act as secretary of the meeting. 'All questions of
parliamentary procedure shall be decided according to Robert’s
Rules of Order. :

Section 16. Voting. Each director shall be entitled to one
vote upon each matter subnitted to a vote of the Board of
Directors. ' : :

Section 17. Vacancies. Any vacancy securring in the Board
of Directors through death, resignation, removal, disqualifica-
tion or other cause, including any vacancy created by an increase
in the number of directors, but excluding vacancies occcurring
through expiration of & director‘s term, may be filled until the
next succeeding annual meeting of the Board of Directors of the
Corporation by an affirmative vote of a majority of the directors
then in office; provided, however, that a director elected to
£i11 such a vacancy shall be elected for the unexpired term of
his/her predecessor in office and until the election of his/her
SVCCessor. ‘ '

Section 18. Compensation. The Board of Directors shall
serve without compensation.
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Section 19. Presumption of Assent. A director who is
present at a meeting of the Board of Directors or a committes
chereof of which he/she is a member at which action. on any
corporate matter is taken shall be presumed to have assented to

the action tzken unless his/her dissent shall be entered in the
minutes of the meeting or unless he/she shall file his/her
written dissent te such action with the person acting as
secretary of the meeting before the adjournment thereof or shall
forward such dissent by registered mail to the Secretary
immediately after the adjournment of the meeting. Such right to
dissent shall not apply to a director who voted in favor of such
action. '

Section 20. Unanimous Consent Without Meeting. Any action
required or permitted by the Articles of Incorporation or these
Bylaws or any provision of law to be taken by the Board of
Directors at a meeting or by resolution may be taken without a
meeting if a comsent in writing, setting forth the action so
taken, shall be signed by all of the directors then in ocffice.

ARTICLE VIL1. OFFICERS

Number and Title. The officers of the Corporation, except
the Executive Vice President, shall be elected from among the
Board of Directors and shall consist of a President, a Treasurer,
2 Secretary, and such other Vice-Presidents as the Board of
Directors may choose to elect. 2An Executive Vice President shall
be appointed by majority vote of the Board of Directors and need
not be a member of the Board of Directors. E

president. The President shall be the chief executive
cfficer, shall preside at all meetings of the members of the
Roard of Directors, and shall implement Corporation policy as
established by the Board of Directors. :

Executive Vice-President. The Executive Vice-President
shzll be the compensated, full-time employee of the Corporation
who shall manage the day to day operation of the Corporation.
The Executive Vice President shall have such powers and perform
such duties as the Board of Directors may determine,

Trezsurer. The Treasurer shall be the custodian of all
Corporation's funds. AL Corporation expense, he/she shall be
bonded each year. He/she shall deposit all receipts in a bank or
banks designated by the Board of Diractors and shall disburse
Corporation funds only by checks or other orders for the payment
of money.

'gecretary. The Secretary ghall record and keep minutes of
the meetings and all other Corporation records. :

Other Officers. The Vice Presidents and such other officers

&
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as the Board of Directors may from time to time elect shall have
such powers and perform such duties as the Board of Directors may
determine. : ‘ S

ARTICLE VIII. TERMS OF OFFICERS

Section 1. Term of Officers. The term of officers, except
the Executive Vice-President, shall be one {1) year unless
otherwise removed Dy majority vote cf the Beard of Directors.
Officers, except the Executive Vice-President, may be re-elected
for ome additional cneé (1) year term but may not serve more than
5 eonsecutive terms in the same office. The term of the . ‘
Executive Vice-President shall be at the pleasure of the Boaxrd of
Directors. : ' ‘

Section 2. President. The President shall be the
principal, voluntary executive officer of the Corporation and,
subject to the control of the Board of Directors, shall, in :
general, supervise the conduct of the Corperation. The President
shall have authority to sign, execute and acknowledge, on behalf
of the Corporation, contracts or pther instruments necessary or '
proper to be executed in the course of the Corporation’s regular
businesgs, or which ehall pe authorized by resolution of the Board
of Directors. : :

Section 3. Executive Vice president. The Executive Vice
President shall be the principal paid executive officer of the
Corporation and subject to the control of the Board of Directors,
_shall supervise and control the daily business and affairs of the
Corporation. .The Executive Vice President shall have authority,
subject to such rules as may be prescribed by the Board of
Directors, to appoint such agents and employees of the

Corporation as he/she shall deem necessary, to prescribe their
powers, duties and compensation and to delegate authority to
them. The Executive Vice President shall have authority to sign,
execute and acknowledge, on behalf of the Corporation, contracts
or other instruments necessary or proper to be executed in the
course of the Corporation’s regular business, or which shall be
authorized by resolution of the Board of Directors. The ,
Executive Vice President shall, in general, perform 21l duties as
may be prescribed by the Board of Directors from time to time.

Section 4. Secretary. The Secretary shall: (a) keep the
minutes of the meetings of the Board of Directors in one or more
books provided for that purpose; {(b) see that all notices are
duly given in accordance with the proviesions of these Bylaws or
as reguired by law; (c) be custodian of the corporate records;
(d) attest to all official papers; {e) keep or arrange for the
keeping of a register of the post office address of each member
of the Board of Directors of the Corporation which shall be
furnished to the Secretary by such member; (£} sign, as
Secretary, documents and instruments authorized by the Board of

7
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Directors, and (g) in general, perform all duties incident Lo the
office of Secretary and have such other duties and exercise such
authority as from time to time may Dbe delegated or assigned to
him/her by the President or by the Board of Directors.

Section 5. Treasurer. The Treasurer shall: () have
charge and custody of and be responsible for all funds and
cecurities of the Corporation; (b) receive and give receipts for
moneys due and payable to rhe Corporation from any source
whatsoever and deposit all such moneys in the name of the
Corporatien in such banks, trust companies or other depositories
as shall be selected in accordance with the provisions of Bylaw
¥IIT of these Bylaws, and (c) in general, perform all of the
duties incident to the office of Treasurer and have such other
duties and exercise such other authority as from time to time may
be delegated or assigned to him/her by the President or by the
Board of Directors. If reguired by the Board of Directors, the
Trezssurer shall give a bond for the faithful discharge of his/her
duties in such sum and with such surety ox sureties a3 the Board
of Directors shall determine.

Section 6. Compensation. No officer of the Corporation,
except the Executive Vice President, shall receive any salary or
anything of pscuniary value from the Corporation for performing
services as an officer, but may be reimbursed for actual expenses
in connection thereswith.

ARTICLE IX. INDEMNIFICATION

Section 1. Indemnification. {a} The Corporation shall
indemnify any person who was OT is a party or threatened to be
made a party to any threatened, pending or completed action, gsuit
or proceeding, whether civil, criminal, administrative or
investigative (other than an acticn by or in the right of the
Corporation) by reason of the fact that he/she is.or was a
Director, officer, employvee, Or agent of the Corporation against
expenses, including attorneys’ fees, judgments, fines and amounts
" paid in settlement actuzlly and reasonably incurred by him/her in
connection with such action, suit or proceeding if he/she acted
in good faith and in a manner he/she reasonably believed to be in
or not opposed to the best interests of the Corporation, and,
with respect to any criminal zction or proceedings, had no
reasonable cause to believe his/her conduct was proceeding, had
no reasonable cause to believe his/her conduct was unlawful. The
termination of any action, suit oxr proceeding by judgment, order,
settlement, conviction, or upon a plea of nolo contendere or its
equivalent, shall not, of itself, create a presumption that the
person did not act in good faith and in a manner which he/she
reascnably believed to be in or not opposed to the best interests
of the Corporation, and, with respect to any criminal action orxr
proceedings, had reasonable cause to believe that his/her conduct
was unlawful. -
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{b) The Corporation shall indemnify any person who was
or is a party or is threatened to be made a party to any
threatenad, pending or completed action or suit by or in the
right of the Corporation to procure a judgment in its favor by
reason of the fact that he/she is or was a Director, cfficer,
employee or agent of the Corporation against expenses, including
attorneys‘ fees, actually and reasonably incurred by him/her in
connection with the defense or settlement of such action or suit
if he/she acted in good faith in a manner he/she reasonably
halieved to be in or not opposed to the best interests of the
Corporation and except that no indemnification shall be made in
respect of any claim, issue or matter as to which such person
shall have been adjudged to be liable for negligence or
misconduct in the performance of his/her duty to the Corporation
unless and only to the extent that the court in which such action
or suit was brought shall determine upon application that,
despite the adjudication of liability but in view of all
circumstances of the case, such person is fairly and reasonably
entitled to indemnity for such expenses which such court shall
deem proper. '

(c) To the extent that a Diractor, officer, employee
or agent of the Corporation has been successiul on the merits or
otherwise in defense of any action, suit or proceeding referred
o in Paragraph {(a) or (b), or in defense of any claim, ilssue or
matter therein, he/she shall be indemnifisd against expenses,
including attorneys’ fees, actually and reasonably incurrsd by
him/her in connection therewith. :

(d) Any indemnification under Paragraph (a) or (b)),
unless ordered by a court, shall be made by the Corporation only
as authorized in the specific case upon a determination that
indemnification of the Director, officer, employss or agent is
proper in the circumstances because he/she has met the applicable
_srandard of conduct set forth in Paragraph (a) or (b). Such
determination shall be made:

(i} By the Board of Dirsctors by a majority wvote
of a guorum consisting of Directors who were not parties to such
action, sult or proceeding;

(1i) If such a guorum is not obtainable, or, even

1f cbtainable a quorum of disinterested Directors so directs, by
independent legal counsel in a written cpinion.

Section 2. Expenses. (&) Expenses, including attorneys’
fees, incurred in defending a civil or criminal action, suit or
proceeding may be paid by the Corperation in advance of the final
disposition of such action, sult or proceeding as authorized in
the manner provided in Section 1, Subparagraph (d) upon receipt
of an undertaking by or on behalf of the Director, officer,
employee or agent to repay such amount unless it shall ultimately

g

01 e EDADCOCI1]



be determined that he/she is entitled to be indemnified by the
Corporation as authorized in this section. ‘

(b) The indemnification provided by this Bylaw shall
not be deemed exclusive of any other rights to which those
indemnified may be entitled under any bylaw, agreemant, vote of
members or disinterested Directors or otherwise, both as to
action in his/her official capacity and as to action in another
capacity while holding such office, and shall continue as to a
person who has ceased to be & Diractor, officer, employee or
agent and shall inure to the benefit of the heirs, exscutors and
administrators of such a person.

{c) The Corporation shall have the power to purchase
and maintain insurance on behalf of any person who is or was a
Director, officer, employee or agent of the Corporation against
any liability asserted against him/her and incurred by him/her in
any such capacity or arising out of his/her status as such,
whether or not the Corporation would have the power to indemnify
him/her against such liability under this section.

2ARTICLE X. QUORUM AND VOTES

Tn addition to other provisions of these Bylaws, and
whenever in these Bylaws meetings are required, 50% of the
members appcinted shall constitute a guorum. If a guorum is
present, whenever a vote is reguired, the affirmative vote of a
majority members present, shall be reguired to constitute
approval of the matter considerad.

ARTICLE XI. FISCAL YEAR

The fiscal year of the Foundaticn shall be the 12-month
pericd ending December 31 in each yeaxr.

ARTICLE XITI. EFFECTIVE DATE OF THESE BYLAWS
These Bylaws shall become effective upon their adoption.
ARTICLE XIII. SEBEAL
The Board of Directors shall not provide a corporate seal.
ARTICLE XIV. AMENDMENTS

Section 1. By Diresctors. These Bylaws may be alterad,
amended or repealed and new Bylaws may be adopted by the members
of the Board of Directors of the Corporation by an affirmative
vote of a majority of the members of the Board of Directors of

the Corporation in good standing present in person or represented
by proxy at any meeting at which a guorum ig in attendance.

10
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Section 2. ZImplied Amendments. Any action taken oxr
authorized by the Board of Directors which would be inconsistent
with the Bylaws then in effect but is taken or authorized by an
affirmative vote of at least seven (7) directors so that the
Bylaws would be consistent with such action, shall be given the
same effect as though the Bylaws had been temporarily altered,
smended, repealed or suspended so far, but only so far, as is
necessary to permit the specific action so taken or authorized.

11
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@he Htate of Wisconsin
Repartment of Justice

- Bonald J, Hanaway

123 West Washington Avenue
February 26, 1987 Attorney General

Malling Addraes: PO, Box 7857
Madison, Wisconsin §3767-7857

Mr. Thomas H. Geyer

Grant County Economic
Development Corporation

Pogt Office Box 253

Platteville, Wisconsin 53818

Dear Mr., Geyer:

-You have asked for my opinion whether the Grant County
Economic Development Corporation {(GCEDC) is subject to the open
meetings and public records laws. ‘ .

You state that the GCEDC is a chapter 181, Stats., non-~
stock, non-profit. corporation that receives more than EFifty
percent of its funding from Grant County and the municipalities

therein. _
qlp The open meetings law is applicable to all state and local
governmental bodies., . Sec. 19.81(2), Stats. The meaning of the

term "governmental body®™ under the open meetings law is defined
in section 19.82(1): '

"Gavernmental body"™ means a state or local agency,
board, commission, committee, council, department or
' public  body corporate and politic. created by
‘constitution, statute, ordinance, 'rule or order; a
governmental or quasi~governmental corporation except
for the Bradley center sports and entértainment
corporation created under ch. 232; any public purpose
corporaticn, as defined in s, 181.7%(1); or a formally
. constituted subunit of any of the forewoing, but
excludes any such body or committee or subunit of such
body which is formed for or meeting for the purpose of
collective bargaining under subch. IV or V of ch. 111.

I have seen no svidence that the GCEDC was created by
constitution, —statute, ordinance, rule or order., From the

articles of incorporation you sent, it appears the GCEDC was
it] State  that the

'@rw%’ The articles

corporation's by-laws will specify how members, directors and

officers are selected. It is significant that the corporation,
- rather than a governmental body, will determine how those
0 selections are made. N
%
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Mr, Thomas H. Geyer
Page 2

' The GCERC is not a governmental or gquasi-governmental
corporation. My predecessor concluded that the term quasi-
governmental corporation was limited "to nonstock body politic
corporations created by the Legislature to perform essentially
governmental functions." 74 Op. Att'y Gen. 38, 43 (1985).
Quasi-governmental corporations "have delegat wers largely

control tatute,” 74 Op. Ett'y Gen. at 42.

.The GCEDC is similar to the corporations found not subject
to the open meetings law in 74 Op. Att'y Gen. 38 and 73 Op. Att'y
Gen., 53 (1984). It does not appear that the GCEDC exercises any
Bovereign power or that Jts activity is dependent on  or
controlled hy delegation from the Legislature or any other

ody, The powers of the GCEDC are derived from the
general -laws of the state. It appears to be a private
corporation. 74 Op. Att'y Gen. at 41~43; and 73 Op. Att'y Gen..
at 56. Even though the GCEDC may serve a public purpose in
promoting the industrial and economic development of the county,
it is not a governmental or guasi-governmental corporation under
section 19.82(1) becaugse it is not “created directly by the
Legislature or by some governmental body pursuant to specific

statutory author " See 66 Op. Att'y Gen,
113, 115 (1977). :

. The GCEDC is not a public burpose corporation as defined in
section 181.79(1) because it was not organized to provide for a
guaranteedlstudent loan program. L , . :

I have also seen no evidence that the GCEDC is a subunit of
any other governmental body. '

Whether the GCEDC is subject to the public records 1law
depends upon whether it is an "authority™ as that term is defined

in section 19.32(1):

"Authority®™ means any of the following having
custody ©of a record: a state or local office, elected
official, agency, board, commission, committee,
council, department or public body corporate and
politic created by constitution, law, ordinance, rule
or order; a governmental or quasi-governmental
corporation except for the Bradley center sgports and
entertainment corporation created under ch. 2327 any
public purpose corporation, as defined in s. 181.79({1);
any court of law; the asseambly or senate; a nonprofit
corporation which receives more than 50% of its funds
from a county or a municipality, as defined in
S. 59.001(3), and which provides services related to

e
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Mr. Thomas H. Geyer
Page 3 :

public health or safety to the county or municipality;
or a formally constituted subunit of any of the

foregoing.

The definition of authority is similar to the definition of
governmental body in the open meetings law. As a result, because
the GCEDC is not a governmental body, it also does not qualify as
an *authority"™ under the first phrases of section 19.32(1}).

Because the GCEDC receives more than f£ifty percent of its
funding from the county and municipalities, it is necessary to
congsider the phrase defining authority as "a nonprofit
corporation which receives more than 50% of its funds from a
county or a municipality as defined in s. 59%9.001(3), and which
provides services related to public health and safety to the
county or municipality.” See sec. 19.32(1), Stats,. Becausge

tWMEDC provides serviceg related to

health or safety to the county or mienicipalities that provide the
funds, the GCEDC does not cqualifv as an Tauthority" under this

pGrtion of the statute

For the reasons that have been discussed, it is my opinion
that the GCEDC is not subject to the open meetings and the public
records laws. It should be remembered that independent private
assoclations or non~profit corporations are not subject to the
copen meetings and public records laws just because they have a

public¢ purpose. 74 Op. Att'y Gen. at 41. .

Sincergly yours,
,435AffZ7@x§Z§&4zﬁézﬂig?

Donald J. Hanaway
Attorney General
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‘Madison Freelanee
Reporters LLC =

STATE OF WISCONSIHN CIRCUIT COURT DODGE COUNTY
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CITIZENS FOR OPEN GOVERNMENT, INC.,
JACK DOMANN, FREDERICK W. BIRD,

BAUL AND ANN BREUER,

ALBERT YUNDT, SR. AND DARLENE YUNDT,
DANIEL F. EBERHARDT,

NATHAN D. AND TRACY L. CAVES,

EDWARD J. ALVIN, DAVID B, DeVINCENTIS,
TIMOTHY J. WELCH, DAVID AND BARBARA
SCHROEDER, GLEN AND MARGARET LUCK and
SALIM MOHAMMAD,

Plaintiffs,
-y ' Case &o. $A4-CV-166
CITY OF BEAVER DAM,
BEAVER DAM CITY COUNCII, WMEB, INC.,
TOTAL LOGISTIC CONTROL, LLC,
CAROL A. AND ROBERT L. GANSKE and
WAL-MART STORES EAST I, LP,

Defendants.
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VIDEOTAPED DEPOSITION OF TRENT CAMPEELL
Wednesday, July 7, 2004
10:15 o'clock a.m.

Videotaped by{ TODD CAMPEELL

Reported by: SANDRA L. McDOMNALD

6117 Monona Drwe Madzson Wisconsin 53716
‘_:&M;‘*M — - S satas PR LE me-%m

Phone: (608) 255-8100 - Fax: (608) 255-4056 » Toll-Free: 1(877) 665-5499 —
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Vidéotapad Deposi.ion of:

TRENT . CAMPBELL

YR BELOR: CLifE Buelow on behalf of

1 Ehibits: {Continusd) 1

2 Exhibit dos.: Page: 2 the witness, Trent Capbell, . ‘
3 18 - gﬁ;éaggkéitter to John Peters from - 3 M. SCHACHT: Hemmen Schacht on behalf
' 19 - 06-10-03 e-mell to Collby Tanmer from ! of th City of Beaver Dan.

b Prent Campbell 188 5 HE VIDEOGRAPHRR: Thark you. Would
b 20~ g;;ﬁi—ié;&mlill o Colly Terper fram - 16 - the — I'm sorry.

! 21 - 05~11-0¢ Afficavit of Steve Baldwin 192 ’ 6, MULIGN: - Diane Milligen on

! 22 - List of Town of Besver Dems and Town of s befalf of the plaintiffs. ‘

¥ Trenton properties - 20 5 V5. WESTRBERG: Christa Westerberg
1V 23 - Property tew bill 207 10 also on tehalf of the plaintiffs,
11 24 = Lift of property uners 210 11 TEE VIDROGRAPHFR: Thank yr, Wil
Lz 25 = 2003-202¢ tax collection document 218 17 the court reporter plezse swear in the witness?
13 26 ~ 11-18~03 hardwritten notes 2i8 13 :

14 27 - arresstion Review Questicrmaire 220 i TRERT (RMPRELL,
15 28 - 11-26-02 e~mail to Ted from Trent Campbell 222 1% having been first duly swon on cath,
b 29 - gﬁmﬁeﬁgﬁg&%ﬂtﬁm;ﬁs i was examined and testified as follows:

i Rezaning 225 17

B iomany of Tnparca ecca St 226 . PLECT BEMIRTION

1 31 - 05-13-04 Affidavit of Trent Cambell 232 13 B MR GRVEY:

v ¥ 0 Good moming, Mr, Campbell,

&l FEA A A Good mwrming. S

iz 2 0 I'msure you've probsbly hed your deposition taken
3 n befora.

24 % A Have not, actually.

25 % Q  Have not?

3 ' 1

1 THE VIDEOGRAPHER: e are o the 1 & Ro

2 record,  This is Videotaps Ko, 1 in the 2 Q0  Okay. Well, I'msure your counsel has given you the
3 daposition of Trent Camphell taken pursuant to | rules, but essentially I'm not aoing to argue with

4 notice ot the instance of the plalntiifs. Te ¢ you, and i you would ansver all questions if you

5 cdate is July 7, 2004, The time is 30:15 a.m. 5 could, rather than nodding your head, that would be
6 We are here in the mtter of the § helpful .

1 (itizens for Open Goverment, Incorporated, T A Okay. i

B et &l, versus the City of Beaver Dmm, et al. in Q  Okay. Why don't you state your name and addvess for
3 the Circuit Court of Ddge Coumty, State of 3 the record, if you would?

10 Wisconsin, Case No. 04-CV-166, 1002 I an Trent Canp‘:ell. I reside at North 106

1 T am Todd Camphell, videographer with i West 14892 Buck Farm Drive in Gemantown, Wisconsin.
12 Campbell Tegal Video Comeny. The court 12 0 Hould you tell us how long you've lived &t that

13 reporter is Sandy McDorald with Madison 13 ackiress?

i Frezlance Reporters. We are here at the offices 4 A Rapidly approaching five years, I believe.

15 of Garvey & Stoddard, 634 West Main Street in 15 ¢ fhere are you emlioyed oirrently?

15 ¥adison, Wisconsin, Would counsel please first 16 A T'memployed by the Beaver Dem Arez Development

17 introdoce themselves, and then the onurt 17 Corporation, '

18 reporter will swear in the witness, 18 0 And Ts that a corporate entity undsr the laws of the
13 W, GRVEY: D'm Bd Garvey on behalf 19 State of Wisoonsin?

0 of plaintiffs, 0 B It's a private rot-for-profit development

3! MR, MALLOY: Hark Malloy on bebalf of b1 corporation; yes,

2 the deferdants, City of Beaver [am and Beaver 22 0 Do you have any other employers?

23 Dam City Council. B A Ro, Idomet,

24 MR, APNTSEN: Allen Artmsen on betalf O Would you describe yourself as being self-wnployed,
25 of Wal-dart, 2 Or are you 3 corporate arployes?

b §
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1 A I'man aployee of the comporation, ' i depanding on what part of the process we're talking
2 Q Prior to coming here today who did you have a chance 2 ahout.

3 to talk to'about this deposition other than your 3 Q0 2ndvho hired you?
t coinsel? § A Who hired me for the City?
5 B Other than my counsel? . 5 0 InBeaver Dam, yes,
§ Q0  Right, ‘ , 6 A TWhosver vas responsible for City hiring, T was
1A oy runber of people were avare that this vas going 7 intervieved by groms or comittees. I don't know
g to ocour, or, you know, the fact that I vas going to 8 the fommal process of if thers wes an individie] that
3 b giving a deposition was talked shout with any y hired me, :
10 mmber of pecple.  In temms of substance, 1 dm't 1 0 Didyoo get a leiter or a contyact, or what happenad?
1 believe anybody other than Attomey Buslov, A I never had a conbrack that T oam reml], I
12 @ Ckay. Could you give us your aducaticnal background, 12 believe I got a letter in addition to Phona
13 Just your forml education? ‘ i3 oamminication, most likely fran the then mayer, who
4 B Fooel education? 14 -was Steve Sshatke.
15 ¢ Yeah, 15 9 5o that the actim! hiring notice caw from
16 A I have a bechelor's of sclence degree from the i Steve Sehatke, the mayor?
17 University of Wisconsin-la Crosse with double majors 17 A I telieve probably inforwally cartainly, and poss;bly
18 of polmcal scdence and public admmstratm'l 1§ that vas his letter formally as well.
13 Q Aoy advanced dagress? 0 Ind how long did you remain in that position?
20 A Mo, That's it for fomal ecucation. 2 & T believe I started Decsmber 1 of 95 and through the
21 Q0 Andvhet yesr did you gracuate? a entire year of '96, ending on Decamber 31 of '96, I
2z A '506, 1890, n belizve,
23 Q  Share with us your awployment history from that point 230 Al right, And what vas your salary in that
24 forvard after you gracuated from Ui-la Crosse. M position, roughly?
#5 A - My first position, Iwes the executive director of 2 A Roughly? T think there vas a probaticrary salary in
§ 1]
1 the Hartford Area Development Corporation, an 1 the — I don't know — mid to gpper thirkies,
2 economic develomment growp in Hartford, Wisconsid, I 290 A did you 2lso have bemefits as a City employes?
3 then was in a cowple of private sector positions 3 A Yes,
4 before T got back into econamic development. For { Q0 - Bealth insurancs?
5 approximately 13 months, I was the econcmic 5 F Yes.
3 devalopment director for the City of Beaver Dam, and § 0 Were you expacted to put in a certain nuder of howrs
7 for a brief mmbar of months, three months I beliove, 7 mar week?
8 I was an independent contractor working on somomic 8 A It was a Rall-{ime position,
E develcoment matters in the Beaver Dam area, and I ¥ Q Okay. Did you have any provision for bonuses?
i helieve on Rpril 1 of '97 my emlowent would have 10 A Ho, not in that position.
u begon with the Besver Dam Area Dévelop'rent 11 0 Or comissions?
12 Corporation. 12 & o, ot in that position.
13 Q0 Howdid you learn sbout the opening in RBeaver Dam 130 Did you actually sign 2 contract as you racall, or
it when you took that job, the First iob? 1 wag it —
15 3 Idon't heve total rewall. T balieve — T believe it 15 & Youlnow, T just - Idon't remember that, There
1% was on the basis of advertiserent, 1% were an awiul lot of forms that you signed when you
1m0 Anddid you interview for the job? 17 tecane a City emloyee in terns of physicals and
iR Yes, Idid, 18 health insurance and things of that nature, bt I
19 0 Adab that tine were you employed? 1% don't recall having a forma} ewploveent contmact,
20 A Yes, I vas tramsitioning, hut yes, 200 ¥hen you applied for that job, were you Living in
722 Q  Pndwho were vou avploved by at that time? 21 Beaver Dam or elsewhers?
22 A T wes -- Sstilepent Dynamics, Incorporated was the 22 A Iwas lving in Gamantown at another address,
3 rame of the comany, & I'n struggling to revember 23 ¢ Where did you grow up, in the Beaver [mm area or
2 timelings on when I left and when I started with the g% elsenhers?
i City, I may or may not have been fomally emloyed, 5 & I grew w in Gemmantoem.
P 12
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 businesses are not completely emfortable dealing

1 1 were thare any stwdies that you conducted or
2 with govermental entities, and dealing with 2 2 Mayor Olson to determine that husinesses preferred
3 private entity and having a seblance of 3 dealing with a private corporation as oposed to g
{  omficentislity codld be a benefit, That wes s private entity?
5 probably, 1if I were ranking, mayre third on the 5 A Stuliss, o,
g pecking 1ist, § O Ay ressarch that you engaged in yourself?
74 When you sald financial, your first reascn, what do 7 & Mo, more ingtinct.
& you nean by that? 8 0 Oky. Did you bave 2 backgrows at the University of
$ A Well, as a way of an example —~ 9 Wisconsin-ia Crosse in these lssuss of marketing and
10 0 Did you actually go out and raise money? 10 ecenamic develomment? -
11 A Bsaway of an sxaple, tay incremental finance I A Maybe tangent, but that's not what the public
iz grants, okay? That fms been cone in Beaver Dam. 1 administration was primarily dealing with, ro.
13 He've utilized those grants for the betterment of the 13 0 Okay. You then mentionad that you would have a
14 TIF district as is required. When those dollars are 1 camission of leaders in the aeunity who could be
15 recycled, if there's an imdependent private third em - 15 helpfl, What do you mean by that?
16 such as us, those frds can be re-utilized for 16 A Well, our brard of directors is comwised of
17, comunity good; be it downtown redeveloment or any 17 inustrialists, of educatioral leaders, of husinecs
18 project that cor board of directors sees fit, 18 leaders, bankers, legal, kind of all walks of
190 Bt you were the same person who handled it for the g professional life, and we think that we have a eIy
20 City, and now you handled it for the Area Develoment W broad best to be meking decisions and setting a
sl Corporation; is that right? P Coursg. ,
22 A Bandled what? 22 0 lLet me just hand you 2 cocwment, 2 Resolution
23 Q0 The sams fssues of dealing with business and finance 3 Mthorizing Contracting with the Beaver Dam Ares
2 and soon. 24 Development Corporation, if you could take a look at
25 MR, MRIEOY:  Object to the fom of the 25 that for me. And we have coples,
21 ' 23
1 question, You can answer, 1 M. WESTEREERG: Do you want to mark
2 TiE WIRESS:  Exense pe? 2 that? .
3 0 7id you understand the question? I mesn, vou had the 3 MR, GRVEY: Yes, plesse,
4 jcb as economic develoment director for the City of 4 {Discussion off the record)
5 Beaver Dam — 5 {Exhibit 1 is marked for identification)
A § 0 Isthis the dooment - well, lock st the documsmi.
7 Q0 — the pblic sector? 7 Could you identify it for us?
8 A Right. b A It appears to be the resolution approving the initial
3 0 And then you had essentially the same job, private b cooperation agreement betwsen the City and the Beaver
10 sector? i Pem Area Develomment Corp,
1 Similarities certainly, 11 QT the date on the dotment is the 3rd day of March,
12 Did — are you saylng that your athitide changed vhen 12 19977
13 you could say you were a private corporation versus a 13 2 Yes,
14 City emioyee? ‘ 14 Q Is that your recollection as well? That's when the
- 15 B Iguess Idon't understand what you mean by my 15 corporation vas created? _
16 . attitede changing. 1§ A Boy, my recollection isn't quite that specific, bt
17 0 el in other words, you said you could ke more 17 we're in the general time frame, yeah.
13 custarer friendly desling with corporations. Did you 1 0 And who drafted this docament? Were you involvad in
13 find that they were more comfortable with you when 19 the drafting of it?
2 you bad a different het on as a private entity versus W A Of the original cooperation agresment?
2 when you were doing this as a City employes? 2§ Right.
22 AT think thet's possible, It's not soething that ve 22 A T certzinly had input into things that I thougit vere
23 inguired about when we vere dealing with people, 23 of importence, The drafting of the agresment, if
2 ¢ Bl right. So that you're specnlating that ib would 2 mEOTY sa:ves, was driven by Mctomey Gerpeler,
5 be better to ke privatized as opposad to — T mean, 25 0 A so o Page 4 at the top Where it sgys,
2.0 i
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1 . "Febreary 25, 1997, ‘Foley & lardier,” vould that an | LA Bo. T think they might have had me in for a portion
2 irdication that — 2 of are meeting to, you lmow, more or less pick my
3 A Right, Hank's at Roley. 3 brain, ot no, that was dome — T wam't even hired,
10 Ard Sodr. Genpeler was comsel to you or to the fity g T rainterviewed for this mosition, s I wes ot a
5 - 5 part of that formal process.

& B The City of Beaver Dam, I kelieve. 6 ¢ Did anyone else apply for that position?
T 0 Al rdht, A 50 he was consel for the City of T A Tdon't lmow that, My recollectitn is is that they
8 Beaver [am, ard he vorked with you in developing this 8 wanted to readdress it withme and sse if it was g
§ entity? 9 fit prior to conducting a search, but I —
W A Well, he vorkad ~ there was qrowp input so that 1t B9 Sowho did select the beard a8 far a5 you know?
11 wes to the satisfection of & number of rarties, 1 2 Beyord my recollection of that commity-haged grop
12 0 Okay, Mot to gat your head too big, bt basically 1 or comitfes, I don't know,
13 this wes your creatien, was it not? B3 Q  as it largely made wp of labor wnion leaders, the
14 A T contributed to it but it was certainly mot & sole 14 brard?
15 crestion of nire, 15 A This groop that wes looking into this whole conozgt?
16 0 Other then Mr. Gempeler and yourself, do you recall i Q0 Mot
17 Hayor Olson being involved or anyone eise? ma :
18 A Well, in his ayoral role, I e, he had, you know, i MR, MALIOY: Objection, foundation,
1% oversight over virtually everything at same level. 19 bt go ahead and answer, ‘
20 Then-City Attorey Schacht was certainly heavily 2 5T loow that there was involvenent from the Chamber of
il involved in coordiration with Attomey Gawpeler, 2 Comerce. My recollaction is that it wag a
2 QM. Schacht is? Could you identify Mr, Schacht? Who by “sampling ~ kind of a broad-based sapling again of
b is he? | pA] the business conmmity and so that they had kind of
24 A Hemman Schacht, 3 insight from all directions,
B0 Yes. 25 0 When it wes formed, did ome person beoome the
25 ' 27
A He's now ssistant city attorney in the room and at 1 president of the hoard or-the chalmen of the board?
2 that time was city attomney of the City of ® A There ves m initial slate of officers, yesh,
3 Beaver Dam. T trust, although I don't have direct 3 Q  Anddo you recall who they ware?
i recollaction, when you're dealing with pledges of ¢ & The Zirst president of the Develomment Corporation
i funding and contributions that the City's financs 5 was Jeffrey Kitchen,
§ director probably had 2 role, prohably a slightly 6 0 Andwho is ha?
7 vore mininel role, bt 2 role nonetheless, My 1R Jeff oms the Century 21 rea) sstate Him in
g recoilection, although it's pot copletely clear, is H Beaver Dam,
g that the mayor was, at minimm, kept abreast of this 30 Ckay, Andves there a secrstary/treasorer?
10 and certainly had review when docments were in near 10 A Yeah, there was a vico-president ard
11 fina] form. 1 secrstary/treasurer, * I believe Eric Becler,
120 Eoy did you recruit these commuity leadars to be 12 attomey, Beaver Dem, was secretary, I dm't yacall
13 part of your board? 13 vice-president and treasurer. I'm sorry.
14 A You know, the fomation of the corporation itself, 140 Okay. S youdon't reczll any other nares of
15 the incorporation and things of that nature, wes done 15 officers at that time?
16 in that interim period when I vas neither a City 15 A Ho. T recall original director names, but not
17 aoloyes o 2 Develomment Corp eploves. There was 2 17 officers,
14 ooty group. I don't kmow If it wes an ad hoo 1 0 Was Steve Paldwin irvolved in the original fometion
18 cemmities, or Idon't recall how the comittes was 13 of the corporation?
20 structured, hut they were looking into all of the 20 A Steve was an original director of ~ yeah, he ves one
n thirgs that were beneficial to this process and what 2 of the origimal directors,
22 type of leadership viculd be beneficial in driving it, 2 Q  Was e an officer, if you recall?
23 - ad T believe thet it evolved out of their 23 B Heves an officer at some point, either originally or
24 discussions, 24 after the fact.
25 & And you were part of those discussions? 25 Q Oy, Ard when you intervieved for this position or
26 - L8
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1 you pplied for it, what salary did Dey offer 1o 1 there a provision that said you must work exclusively
2 yoR , 2 for the ity of - or the RUADC?
3 MR, BUELOW: Chjection. 3 M. MALOY: Chject to the fom of the
4 0 Youcan answsr, right? ¢ estion. Are you asking him whether it's the
5 MR, BELOW: It's not reasonsbly 5 ity or the BORIC?
§ caloniated to lead to discoverable information, § W, GREY: I'msorrv. You're right.
7 ard It"s confidential. : 1 MR, MALIOY. You said the City or the
8 MR, GHVEY: ®ell, it iz — ftwill 8 BIADC,
y iead to infomation as we develop the 9 MR GRVET: T tried to correct myself
10 infomation concerning his emloyment and his 10 midstrean, '
il relationship with corporate interests and so on. 11 0 When you signed the conbract with the BORDC, did it
1 MR, BUELOW: I')1 see where you go 12 require you to vork exclusively for that corporate
3 later, tut I'm instructing him not to answer 13 interest?
1 that. 1 M. BRNESEN: I'm going to cbject
15 Q  Were you given any benefits? . 15 because T thought be said be dich't slgna
1% MR, BUELCW: Same chiection for the 16 oontract with the BRI, .
11 same TASONS. 17 3 T never signad a oonbract thet T con remll,
16 MR, GRRVEY: Okay. Well, we'}l fake 130 Allrigt. 5oy hed -~ your testimony is v did
18 it up with the fudge. ' 1 not have any contract at all?
20 Q  Did you sign 2 contract? ® A Mot thal T can recall,
2 A Vith the Develosment Corporation? A0 So you helped fom this corporation, went to wrk for
22 D Yes, 2 - 1t How did you koow vhat the terms and conditions
23 A I dm'tbelieve so. I think I did and continoe to 3 of exployment wers?
# serve af their pleasurs. # A Threagh board action, through board of director
5 ¢ letme show you a dooment, a Facilities Isase 2% action, and more diractly, the president of the board
258 : 11
1 Batween City of Beaver Dem, ef cefera, lst's have 1 is vho T heve the most interacticn with.
2 this marked First, ? 0 2nd so if we vented to find ot the tems of that
3 {Exhibit 2 is marked for identification) 3 contract, it wld elther be your memory or we can
1 Q  {oold you identify thet deocument for me? 4 get it frav the president of the board of directors?
3 MR, ARWISEN: Vs this merked? Is s A T don't believe there's a contract,
3 this Exhibit 2? 0 Oay.
1 MR, GRVEY: 2, yes, 1 A It's simply the wxerstanding of the tems,
8 B Vithout reading the whole doowment, T believe it was § ¢ Okay. Was oneof those terms that you had to give
9 the original lease between the Develoment Corp and ] exclusive — your tine sxclusively & the BONDD?
10 the City relating to office spacs. 10 MR, SCHACHT: T abject fo that because
11 9 ndvere you 3 farty to drafting this, o had you 1 it's the Beaver Den Area Development
12 been hired at this point? ' 12 Corporation, s that dossn't Just mean it worked
13 R Sthday of May, %7, I'm — I likely vas, yes. 13 tor the City, it works for the area.
¥ 0 Gay 1 ¢ Thank you. Mr. Schecht hes now attemted to clarify,
15 A Probly the City's finance direcior and myself were 15 bid the BDAIC réquire that 100 percent of your time
16 probably significantly involved in it, 1% ke devoted to the BORIC?
17 0 Doy still have a copy of the ariginal contract you. 17 A To the betterment of the BEIAIC? I don't know that
18 signed with the Bsaver Tem Arez Development b there was ever anything explicit in direction. If
19 Corporation? ' 1 mot, 1 believe it vas Implisd.
20 A With regerd to? - W 0 A leve you devoted 100 percent of vour tis to the
21 @ Your employrent with the BORID? 7 BLALC since you took this position?
2 B Apin, T don't recall a signed contract of employment 22 A Yes.
23 with the Development Corporation, 23 0 Have you dore any oonsuliing with any other
24 Q Well, we don't have the adventage of seelny it, of % comaities?
15 coarse, o let me just ask vou this. Did you -— was %A Yo
34 ki
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1 With Dodge Courty? 1 oi the Beaver Dem ares, The City of Beaver Dap

2 Well, that's —~ with regard to have 1 consultad with 3 certainly shares in thet goal, ad it is 5

3 any other commmities or Iodge County, amin, the 3 cooperative relationship betwesn the two pariies,

4 nzture of our work is Beaver Dem area, so there are § MR, GRVEY: Could you mark that

5 times that cur projects or our efforts are involving 5 Eshibit 3, please?

6 the Beaver [an arsa, which can enoomess Town of 5 {Discussion off the record)

7 Beaver Dam, Town of Trenton, Dodge Comty, so there 7 {Exhibit 3 is marked for icentification)

8 are other entities involved, hut I*ve never entered 8 ¢ I've handed you a cocument marked Plaintiffs' Exhihit
8 into agreswent specifically with a comunity to 9 Mo, 3, Could you look at that and identify it for
10 represant them or apy other organization. 10 us?

u Have you received any compensation from these other A A Cooperation Agreement entered into by the
12 entities, Dodge Comty, Tow: of Trenton or cthers? 12 Develogment Corp and the City, I believe the saeend
13 Bo, I have not, 13 of three such agresrents. '

14 So that 100 percent of your compensation sincs Zpril 14 0 And does this dooment set forth the relationship
15 of 1997 has come fram the BIAIC? 15 between the City of Beaver Dom ard the BIRDT?

1% I betieve that's the case. » 16 A Primrily, yes.

7 Okay. You're paid @ salary by the BIBDZ, without 17 ¢ Olay. And did you help draft this doomenty
18 telling me how mach it is at the moment? i B Contributed to the drafting of it.

18 Yes, Tam 12 0 Looking at Article I¥T on Page 1, the amml

2% And dy you have any bonus arrangarents? 0 contribition, it saﬁs ¢ "The City shall anmally

Al MR, BUELOW: Chiection, some 1 contribute fo the Developrant Corporstion the

2 ehrjection, ' ) following.” Is that corvect as far as you know? Did
23 MR, GARVEY: Can he answer? 3 they meke these contributions in the year 20027

24 MR, BIELOR: I'm directing him not to 2 B Contribations vere made up until — this agresment
25 answer., 25 didh't run out in full, if my mewory serves. We

33 35

1 Okay, Is it permissible to have cmmissions for any 1 entered into a different agresment, tut vesh, the

2 work that you do for the RIAE? 2 original w vntil that point, yes.

3 MR, BUELOW: Same chiection. 3  {Bxiuibit 4 is merked for identification)

§ MR. GARVEY: Are you directing him — £ Q  I'mhanding you a docmment marked as Exhibit Mo, 4,

5 MR, BUEIGW: 1'm directing himnot to 5 Cooperation Agrestent. Would you take & look st thet
§ anSWEr. § and tell us what that 1s? Is this the successor

7 ' . GRVEY: Okay. Meybe vou can help 1 agresnent. to Bhibit No, 37

8 me by just doing that. § B Yes, Ibelisve it is, yes,

9 MR, BELGW: I'11 try. 3 Q  How in loocking at Mo, 4, T don't see the anmal

10 MR, GRRVEY: All right, I realize — 0 contribition listed, Could you explain that, or am I
M hold on, 1 pissing it?

iz {Discussion off the record) 12 A No, the amm! contributions that existed in the

13 Certainly by the end of the day we'll be asking wou 3 prior agreswnts are not part of this agresment,

1 to answer those questions again, tut we'll deal with 14 0 Ind how then does the Develoment Corpovation request
15 that during one of the breaks. So you're not going 15 funding?

18 to answer any questions about your compensation 16 A The Develomment Corporation hed amassed ample

7 ‘beyond a salary; is that correck? 1 holdings that it felt that it no longer required

B A I'mrelying on the advice of Attormey Bislow, 18 pledges or contributions towsrds our efforts from the
19 0 Howwould you describe the relationship betwesn the 18 City of Beaver Dam, and I quess in simplest form,

20 BIARC and the City of Beaver Dam? 20 t's it.

21 A Ingenersl terms? 2 ¢ fould also Article 10T, Sub &, the obligation of romm
2 Yezh, I'm ot asking for a legm) definition, bt 22 tax, be part of the explanation?

i3 hosever you see it. 23 A Aliccation of rom tax was a part of all fhe

24 A Ckay. The [evelomment Corporetion in its simplest P ‘ agréemnts. This one hed 5 aodification to it, but
25 form is in existence to improve the econtmic climete P the City of Beaver Dan's room tax ordinance T believe

34 18
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1  requizements. 1l ‘ ke, in terms of just = nmo, if T think that there
2 0 Ukay. BEnd do you personally review them befors 2 is any gray area whatscever, I would address it with
3 they're submitted? 3 the board president, They sse a report o every
81 supply our acoomtant with the information that he ? check that's written by Develoment Corp in tems of
5 bases reports off of, 5 the monthly firancial, and if they had a problem,
¢ Q0 Ad who's your actomtant? & they vote to approve the financials, and it wonld
7 A O acoountant is Pavent, Dott & Cameny in 7 ome up at that time,
8 Beavey Dem, § Q0 Do you mave any city officials sitting on the beard -
5 Q0 Oay. Doyou report to the Clty Council on how mich 8 of diractors? ' '
i money has been spent and how it's spont? ) 10 A There are two by position of the 13 positions,
11 A I think thepe's protebly more than one answer to that 19 2ndvho are they? ‘
1 depending on — you've given me a couple of 2 b Sitting mayor, sitting cheirperson of the Comunity
13 agreemants already, and I think some of those 133 Development Coamittes,
14 conditions changed per agresmant, so I don't know how 4 ¢ A do they have a vobe?
15 toanswer specifically, ' 15 B They are two of 12 voting mabers on the Soard,
15 0 well, how o you do it today? 0 30 they can meke motions and wote on motions?
17 A Today? 1T B Yes, they can,
W9 Yesh ‘ ¢ Oy, 2nddo they also receive the reports that you
15 A hat do we report to them based on our expenditures? 19 submit to the Board in tems of expsnses and
20 Q0 Right. b)) commitments?
21 B let me review ome clause, okyy? 2 A Our firancials?
2 Q0 buwe. . g9 Yes,
23 (Witness examings docament) A Yes:
24 B To the best of nmy knowledge, we don't report # 0 hnd 50 as public officlals, they get that
2 experditures o the city at present time in any form 2% information?
41 13
1 regardless of which stream of revenie we're talking 1 B They're getting it as private bosrd methers,
2 about. 20 And is thet defired by your articles of
310 5 you're accountable to your board of directors for 3 inoorporation?
¢ menles that you spend or conmitments you meie? 4 A That I can’t answer, I don't lmow,
5 A Mepersonally? 5 0 Is theré anything that the mayor and the City Comed]
6 Q  Yes, as an officer of the corporation, § mesber who sit on your board eimply refuse o tzke
TR Yeah, I have quite amcdest co-sign, 50 I mean, I - ki part in, any decision making?
8 there are cartainly checks and belancss on all § WR. PBRVISEY:  Objection. I think you
9 expenditures other than day-to-day business, but in 3 misstated it. It's the Commmity Develogment
10 ©  tems of project expenditures, they are 10 Corporation chair rather than City Concil
11 boanddirected. 13 dhair, correct? I may have misheard it,
12 Q Okay. S that if you wnted to enter infto a 1 THE WITESS: I'mosorzy. The tw
13 oontract, you mey do so, but it could be reverssd by 13 positions?
1 the bierd of directors? 1 MR, BRNESEN: Yezh.
15 A Idon't recall ever enfering into — oo, T wouldn't 15 THE WITHESS: By position, if's the
18 preterd to overstep. My board of directors would 16 mayor and the chairparson of the Commmity
17 have the ability to oot the Develoment i Covelopment Cumittes, which is a camittes of
18 Corporation to a contract or an sgreament of any 1% the Council.
18 kind. _ 13 MR, ARNISEN: Ckay,
2 Q  Well, for examle, when you incur persomal sxpenses, 20 M. GARVEY: Thank you, counsel,
21 say fiying to 2 meebing or a conference, do those 00 Mdhe'sa council marber, right?
n expenditures have to be approved by the toard of 22 2 Yes, he is an alderpersen, but right.
23 directors? 2% 0 Fut do they recuse themselves From certain decisions
26 B I have very little in tems of expense. That might 2 that come up?
25 not be the best axample, But if they are modest, you 24 MR, SCHACHT; Give an sxample.
47 44
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1 the finance director, that he just didn't changs the 1 A If I'm understanding the question, I quss perscnal
2 Line items frow mapy years ag in tems of how the 2 integrity. Imean, it's ~ it is understosd and
3 City had distribited funds or what they called them 3 described frem tine to time if confidentiality is
1 or termed than, 4 inportant, and they're all hororsble pecple that
5 0 S this is ke a ghost payroll? § henor the request,
§ MR. MBIIDY: Chlection, fouation. § £ And vhy is it Importent to have mfldantla_wty in
7 Go ahead. 7 YOUr sxperience?
82 M no. 8 A That's 2 project-by-project kingd of question, and
9 MR, MAILOY: He doesn't even know what 9 ‘there are projects when confidentiality is mot an
10 the dooument: is, i issue and has not besn -~ you know, projects have not
11 A Imean, I'monot — I'm looking at the numbars, and I il been handled in that vay, but agein, frem a custamer
12 ten't have anything to cross-reference the mabers 1 service approach, we widsrstand at times end users or
13 with, but I'm sesing — I would be assuming things, 1. potential businesses that want o locte or epend in
14 Bt what I think it may be is that it — that the i the area request that, and we try to honor it.
15 finance director of the City neads to acoomt for 150 Andsoit!s understood that even the City Council
18 contributions and pledges that the City rekes to the 16 person or the mayor if asked a question at 2 City
17 Pevelomment Corporation to aid us in'our activities, ] Council mesting that you deem to be omfidential,
18 arg you know, how he's acoounting for them or what 18 they may not answer?
19 ling items he hes,- T have no idea. 1. MR, MALIOY: (Object to the fom of
20 0 And the Line iten Development Corporaticn $70,461 % that question, incompiete hypothstiml, oo
n would be the Beaver Dam Area Develoment Corporation? il ahea,
2 MR, MRIIOY:  Objection, foundation, 2 A There are mot necessarily etched quidelines about
23 A Yesh, I can't spsak to that fomally. 2 their oondict, but they certainly wnderstand the
2 ¢ S you have no ddea what it is? 1] delineation betveen their role as an aldarperson and
%5 A Vell, it's an intemal City document, 50 I just — 2 their role as a private board menber, and I Quess
' 49 R
1 1o, I don't recall seeing thess, and I'm assming 1 they have tb maks that determination on 2
2 this is a ~— ¢ case-by-case basis,
3 0 Andthat figure dossn't mean anything to yow? 1 Q  Does the Board operate wder Roberts Rules of Orday
4 MR, MRLIOY: Same cbjection, s or some other —
5O The $70,0007 ) £ 5 B Generally, the presicent presides over the mesting,
6 0 Right, 6 T would say In gemeral temms, yesh, that's probably a
1 & $70,000 year-end 2002, perhaps that's the room fag 7 pratlty good description of it.
B contribution, but thet's a quess, just looking at 80 Jndwhere do you meet?
] ballpark mmbers, % A Where do we mest? That's varied, but in private
16 @ Oy, Soat this point do you have & full comlinent 10 offices around the city, Cor curzent board president
1 of hoard memers? u heppans o be the president of Beaver Dem Comnity
124 W sit today? 12 Bespital, so ve've been mesting in the hospital’s
13 0 Howmany are there, first off? 13 board rocm, you know, since he assumed thet role,
14 A We have 13 board pawbers,  One is & ron-woting 14 Prior to that we had a private attorney in town that
15 member, who 15 the director of the Chambar of 15 was the president of the corp, and we met in his
16 Gamerce, and two of them — two of the seats we've 16 conference rom at his law office in Beaver Dam,
11 alveady talked about are by position, mayor, 17 private officss wherever we can, frankly, get
1B Comupdty Develomment Comities director — or I'm 1 sarsthing together,
19 sorry, chairperson. And all of the remining are 18 ¢ There is yow office?
20 those positions that self perpetuste from commnity 20 A The Develoment Corporation's office —
21 business leaders. a0 Yes.
22 0 A how is confidentiality maintaired by this hoard? 22 A --is in the lower lewd of the Mmicipal Biilding of
23 Do you sign something or ~ 23 the City of Beaver Lam,
24 & How iz it meintained? 24§ P do you pay rent for that or —
35 0 Yes. 25 A We had in the past uti) the last agresment that Vou
50 52
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1 showed me tochy. 1 participate in.
270 And now you no Jonger pay rent? 2 0 Oy, ,
3.3 Nowthe space is a contribubion toward our efferts. 3 A With regard to my campuber, nobody has access to
4 @ Do you have any other employess of the Beaver [en 4 thet. Just being linked into that building system,
5 Area Development Corporation? 5 the network adninistrator probebly has save fomms of
6 A I'mthe sole eployes. § access, you kow, 1f there's a downage or smething
70 5ovho types yoor documents, sends your e-mails ang 7 goes dwn in the system or whatever, bt on a
B Fazes? B dey~to-day basis, nchody, '
8 B Types, foxes, ewalls, virtwelly alvays me. I § Q  Are you on a netvork with the City?
0 have — I'm sorry, I should let you ask the WA K. .o
11 question. Go ahead. 11 Q  Fow about with the board nembers?
12 0 Mo, thet's all right. & ahead. A o :
1A I 13 ¢ S that vou get e-meils, bub it would ke from an
40 Soyondoall your o typdng, your om faxes and It {rdividual menber of the board, ard you sould have fo
15 emalls and — _ 15 answer that imdividual?
16 A Yeah the exception would be I get — as mrt of oo 1 A Mnemtl from o o director?
17 agresnents in the past and now, 28 2 contribution 170 Yes,
18 from this point forvard, there is a minor clerical 82 I'msormy. I=—
1% assistance that is allowed to us, againasa 19 0 Well, so there's mo discreta retwork for the
20 contribition tovaxd our efforts; but T neke very 2 Beaver Dem Arez Develoment Corporation?
21 minimal use of it. We'll have, you know, mziling 2 A With all my board marbers?
22 labels printed so that they'rs ready for board 20 Yas. '
23 meilings or mailings of any sort. You know, if I'm 3 A Be. IF I would vant to email them, I would just
24 In mid meeting and something needs to go out, on rare M have to do it in & standerd fashion.
25 cocasion that individnel might do something, but % G 5o if stmething came from your computer, you're the
‘ 53 35
1 yezh, you know, 98, 59 percent of the activities that H only one who would have sent that?
2 you'ze tallking about, I would say that they'rs 2 A If stmething came from my compuber?
3 sedf-oontained, 13 G Right. Imean, moneelse —
4 Q Oay. 2nd when you say a contribetion, do you mean 4 A Tothe best of my recollection, yes, yés.
5 that individual board members would contribute or the 5 9 OCkay. Who is the counsel for the Board of the BoAC?
§ City? 6 A Iwould say that that's more of a project-by-project
7 B Contribotions of that clerical assistance? 7 decision.
80 Yes, § 0 Well, who is ~ I msan, you don't have ons person or
% A That is 2 contribution that the City is making toward § ore law £im that’s your —
10 our efforts, ‘ 1 A Well, for instance, in these metters thet we'me
1 {Discussion off the record) 11 dealing with Davis § Kuelthau Jed by Attomay Buelow
120 In temms of fex machines and computers, does the 12 are the corporation’s counsel, bt there have been —
13 BIRDC have thelr om, or do they use the City's? 13 I can think of at lesst, just offhad, one other,
¥ A Welmve our own comgater.  Fax mechine, again, the 1 Atforney Becker has represented the corporation n
15 City allows us to use that as a contribution to our 15 business matters in the past,
15 efforts. 16 0 Doyouever call in the city attomey for legal
170 Andvho has acoess to your office and io your 17 acdvice?
13 squiment? 18 & For legel advicg
13 A #ho hes access to the offics? 19 Q0 Yeah,
2% 9 Yes, % A — for the corporation? Mo
21 A Acoess inowhat form? _ 21 0 Any othar lawers that you can think of other Hhen
2 0 Well, touse the computer, fo use your fax or 22 Mr, Backer?
X whatevar? 23 A Corporation? No, and I vouldn't pretend that
% A Mo fay dnoffice. There's kind of a comumity fax 2 couldn't have escaped me on & project-by-project
25 set up in that bullding that I'n allowed to 25 besis, bt recoliection, no,
b : 2.6
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10 Fell, for example, earlier you testified sbout i have been fnvolved or retained?
2 ¥r. Gapeler's role with the <fation of the BORIC. 2 A In thet process?
3 Does that refresh your memory? 3 Q Inany procsss.
4 A Vell, back to the fommation of the Develoment — I ¢ A In[hBaver's case, I kn't think there was any legl
5 ton’t Jmowi who was tednically hizing Hank or Foley . 5 comsel, T think he Just simply conducted a couple
6 in that partledlar case, and T don't know where T was 5 of interviews of us with regard to that,
7 in the stream of the formation, agin, in that 10 Cay.
8 Interim period, so I don't have a recoilection of how 54 BdI, frankly, o't sven renember when Davis §
$ thet wes handled. ] Ruelthan came on board with the Develoment Cormp.
10 0 Hhen you need an atiomey for a project, do you put 0 They may or may ot have been & part in that process.
u out & request for proposal, or do you just go with 11§ And how did that coom?
V] the attorney who's an your board, Mr. Packer? 12 B The hiring of David & Reltha?
13 B W iry to go whatever route we think is best, most 13 0 Right,
u efficient on a case-by-case basis, 14 & Agin, a board-directad decision,
15 0 When you say we, what do you mean, wed 15 Q@ Ad who suggested that retention?
16 A ¥ or they, as my board of directors, but the Board 16 A T think that Attormey Boeiow bas had dealings with
17 decides what they think is the best course of action 17 one or move of the board mebers in the past and had
18 for them to teke in a given instance, 18 a rzal good standing and reputation with them,
18 ¢ 2nd Mr. Becker is on the Board? 19 Q I assime they're doing it pro bono?
20 B Ericis on the Beard, yes. 0 A Iavis & Kuelthaw? No coment, mo.
Q0 Oky. Andwhen he does work for the corporation, % Q Al rigat.
22 toes he do this on a pro bono basis, or is he 7 MR, MRLIOY:  Excuse me. Canwejust
23 orpensated by the Board? : 23 take a two-mingte brask?
24 A He hes been — his fimm has been comensated. His 2 MR, GRE: Suze.
2 private attomay vork for the Develoment Corporation % MR. BUELOW: Can I leave the room for
‘ | 598
1 hes been minimel. I'm thinking in tems of ome 1 2 cople mimites?
-2 . situstion that T can recall. You know, knowing ‘ 2 YR, @EVEY:  Sure.
3 Mfomey Becker, I'm sure he is mite dharitable in 3 THE VIDEORAPRER:  Off the recond.
4 "how those fees are being put out, bt ves, I mean, 4 (B recess is taken)
5 the corporetion hes written checks o the fim., 5 THE VIDECGREPHER: We are on the
§ 0 Ire you avare of the investigation by the Dodge § record ab 11:34,
7 Comty district attomey with respect to coen T 0 Mr. Campbell, you sald that you meet at differen
B mestings involving the SDACC? § locations. Do you ever mest in the City Bull;.mg as
9 A, Yes andno, I'maware of a district attomey 9 a8 board of directors?
10 investigation. I'mnot aware ¢f an investigation 10 A Idon't beleve we ever have, mo.
11 about the Development Corporatien and open mestings, 10 Ckay. Any reason for that or just —
12 I'n aware of — my recollection was is that he looked 12 A T think the City Building is primerily for public
13 into the how the City of Beaver Dam was conducting 13 mestings, and we're a private qrowp, so it just —
H mestings. 1 o,
15 Q0 And Did Mr, Gempeler advise wou on that metter? 15 0 Do you ever meet with the mayor when you're in the
16 & Advise the Developrent Corporation? 16 same building?
17 @ You personally or the corporation? 17 A Dn a parsomal hasis?
12 3 Idon't believe 3o, no. 18 ¢  Sure,
19 0 5o in your recollection with Steve Bawer's 19 A Sure.
20 inwestigation, Mr. Gempeler was not involved? 20 0 Avd sincee he's a menber of your board, do you falk to
2t A From the Develgmment Cormporation's perspsctive? 7 the mayor about BOADC business when you're in the
22 0 Yes. 2 Clty Building?
23 B Idin't have a recollsction of Attomey Sameler 23 A My conversations with the mayor are primerily with
24 being involved with us. bz regard to his City role. ¥hether or not there has
25 0 Oy, Bny other attorneys that you can think of who 5 avar been any overlap, it's possible.
' : 2.8 id
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1 Q¢ Chay. Is there anything in the bylaws of the BIARC H anthority fo o it, Idm't o it.
2 that restricts what you as — and wiat is your bitle? 2 0 Youdm't oo it, bat there's rothing that you can
3 A Exective vice-president, 3 recall thet would restrict you, 167s just that as a
& G Is there anything in the bylaws that restricts what 4 matter of perscnal preference you don't enter into
5 the executive vice-prasident can do on bebalf of the 5 contracts of significance?
6 BA? . 6 A Ton't reall if the bylaws spells 5t out. T think
7 A There certainly is a section of the bylaws with 7 T would be pretty short in my position if T was
] regard to the position. I do not hewe that comdtted 8 sxecuting things without board approvel, I dm't
3 to mamry, though. 8 remsber where or how it's spelled ot or how it vas
10 Q0 Well, give us seme indication of what the i mnvéya:! tome, but it's clear.
il restrictions would be in thet description or if there 1i 9 If you decide you nesd legal advice or you nesd
12 &re none, . 12 acoounting advice or enginsering advice, conld you
13 & TI'm cerfainly reined in by my board of directors, but 13 retain the appropriate fims to do that, or would you
1 T just don't have recollection of that. I can't ]| submit that to the Beard as well? ,
13 recell the section in the bylaws that ;cefers to it, 15 A Mgpin, T thirk that's probably a metter of
16 50 I can't speak to it. 16 ciromstance, degree, level, oost. 2t minimm, any
17 9 Soit's your testimony that on a case-by-case hesis 17 discussion of substance like that at minimem would be
18 the Board could rein you in, a5 you say? 18 dealt with with the beard president if there wae a
15 A Idon't think it's 2 case-by-case basis, Whether it 1% ‘tinslingss issue to if, and if timeliness was't m
20 iz that section or is 2 mather of genersl practics, I i issue vith something, then I would asame we would go
21 meam, thers are things that I do and don't do. n to the full board.
22 Q  Well, and you don't recall anything in the bylaws or 20 Oky. Inmy esperience, 13-member hoards would be
23 any resolutions that would restrict your activities 23 kird of difficult to dzal with. Do vou have a
24 o behalf of the BDALC? . 2 working comittes within the Board tat you rely on?
25 A There may very well be, I just — I can't recall 2% Ig-there an Executive Comities?
g1 63
1 them. I can't speak intelligently sbout it because I 1A There's not, There s — there's mot. '
2 can't recall thet section, T haven't lookad at the 2 Q0 Iv the officers speak for the — in other words, if
3 bylaws in quite same time. 3 you wanted to hire Davis & Kuelthay, would you get
4 0 Eut you've been working there for how long now? { the permission of the president, or would you get 2
5 a2 9, ' 5 vote of the entire board?
6 Q0 And so you can't recail any instance whers the Board § A Typicelly, we would get the entirs board to vote on
7 said you've violated the bylaws by taking action on 7 that, and agaln, if timsdiness was an isme and thet
8 behalf of the BIADC? 8 wasn't practical, the board president oould, you
§ A Has my board ever achressed me in that fashion? 3 koo, make sare decisions and relay it to the Board
09 Yes, 10 and leok for koard action at the next possible
11 A Idm'tlelicve s, 1 available time.
12 ¢ Ghay. Do yo: have authority to enter into contracts 1§ Ckay, Vhen did you first leam of Waldart's
13 on behalf of the BT, and do you? 13 interest in Beaver [em for a Supsr Center?
M A Idon't wart fo be parsing vords with you, hut cn 1 B For the Suger Center or Distribution Center?
15 you define — 15 Q' Super Center,
16 0 Well, for exaple — 16 & Oh boy, Idon't recall. Tt was a very long process
17 A If we needed, you know, routine maintensnce work on 1 with miltiple renewals on Jand options, Their
18 smething, I certainly sign off on a minimal service 18 approxinate 12-month construction process is going to
1% order or purchase order, If it's dealing with an 13 end now, s0 that takes us back to Aogust of 03, but
2 incentive contract or anything ralating to policy, 20 in tems of closing and all of the option agresments,
1 no, I do ot have the ability to sign off o 2 I don't have 3 good recollection of that,
22 stmething like that, just day-to-day business, 22 0 Would it be fair to say that the origiral Walddart
23 0 You say you don't have the ability, or do you meap 23 precedsd your tenurs as the execubive vice-president
2 authority? 24 of the BIAY, the original Wal-Mart?
& A T guess, yesh, technicaily, T dm't have the 25 A The Suwper Center project?
bl £ 4
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STATE OF WISCONSIN : CIRCUIT COURT : DODGE COUNTY

STATE OF WISCONSIN,

Plaintiff,
vs. Case No. 04-CV-0341
‘ Case Code 30703
BEAVER DAM AREA DEVELOPMENT
CORPORATION, et al., '

Defendants.

DEFENDANT’S RESPONSE TO PLAINTIFF’S SECOND SET OF
INTERROGATORIES AND SECOND REQUEST FOR
PRODUCTION OF DOCUMENTS

TO: Monica A. Burkert-Brist, Esq.
Assistant Attorney General
Wisconsin Department of Justice

P. 0. Box 7857 '
Madison, WI 53707-7837

GENERAL OBJECTIONS

The defendants restate the general objections and reservations set forth in the defendant’s
response dated September 24, 2004 to the plaintiff’s Interrogatories and First Request for
Production of Documents. Subject to said objections and reservations, the defendants answer as
follows:

INTERROGATORY NGO, 1 Please identify all corporate officers in the BDADC

and all members of the BDADC’s Board of Directors from Auguét 6, 2004, to present.

ANSWER NO. 1:

(A) BDADC officers are as follows:
John Landdeck, President (January 2004 to present)

Duane Foulkes, Vice-President (January 2004 to present)
Al Schwab, Secretary/Treasurer (March 2003 to present)

E
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.~ (B) BDADC Boaid of Directors:

The following individuals have served as BDADC Directors from no later than
August 6, 2004, to present:

Eric Becker

Jeff Kitchen

John Landdeck

Duane Foulkes

Les Frinak, Jr.

Doug Mathison

Al Schwab

Brian Busier

Greg Steil

Philip Fritsche (chamber/non-voting member)
Jack Hankes {ex-officio/mayor)

Michael Wissell (ex-officio/CDC chair from approximately July 1, 2005)

In addition, Ron Thompson served as a director until his term expired on
December 31, 2004. He was replaced in January 2005 by Darrell Armbruster.

INTERROGATORY NO. 2: Please identify and describe the rmanner of
appointment and terms of any employment of Trent Campbell by or with the BDADC for the
period of August 6, 2004 to the present.

ANSWER NO. 2:  Please see defendant’s prior Interrogatory Answer No. 3 dated

September 24, 2004; Trent Campbell resigned his position as executive vice-president of the
BDADC effective January 1, 2005.

INTERROGATORY NO., 3: Please describe job title, duties and compensation

terms, as well as the nature of Trent Campbell’s employment or contractual relationships with
the BDADC from August 6, 2004, to present.

ANSWERNO. 31 Please see the defendant’s prior Interrogatory Answer No. 3 for

description of Trent Campbell’s job title, duties and compensation from August 6, 2004 to
December 31, 2004. The job duties are as described by Mr. Campbell in his deposition transcript

attached to the prior discovery responses of the defendant. On October 1, 2004, Mr. Campbell

2
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submitted his letter of resignation effective January 1, 2005. Since approximately Japuary 1,
2005 to August 31, 2005, Trent Campbell has served as a consultant to the BDADC during the
transition period following his resignation as executive director. FHis compensation was as set
forth in the attached document, bates number BDADC 0614. The transmittal letter from
BDADC President John Landdeck to Mr. Campbell enclosing his transition employment
agreement is attached as BDADC number 0615. Mr. Campbell’s letter of resignation is attached
as BDADC number §616.

INTERROGATORY NO. 4: Please describe any hiring or selection process for

Trent Campbéll, as identified in response to Interrogatory No. 3.

ANSWER NQ.4: BDADC President JTohn Landdeck was authorized by the Board of
Directors to negotiate and execute a transition services agreement with Trent Campbell. See

Interrogatory No. 3 above and attached documents.

“RESPONSE TQ SECOND REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 1: Produce all notices to the public of meetings of the BDADC's

Board of Directors from August 6, 2004, to present.

RESPONSE NQ. 1: Please see response and objection to Reqguest No. 1 tfo the

plaintiff’s first request for production of documents dated September 24, 2004. Accordingly,
BDADC does not give public notice of its meetings and has no such records in its possession.

REQUEST NO. 2: Produce all notices to the public of meetings between the BDADC

and the City, any city agencies, or committees from August 6, 2004, to present.

RESPONSE NO. 2: See Response to Request No. 1 above.

REGQUEST NO. 3 Produce all notices or agendas of any kind, whether or not to the

public, of meetings of the BDADC’s Board of Directors from August 6, 2004, to present.

L)
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RESPONSE NO. 3: Subject to the objection stated in defendant’s Response dated

September 24, 2004 to Request No. 3 of plaintiff’s First Request for Production of Documents,
see attached documents bearing bates numbers BDADC 617 to BDADC 626. inclusive. The
defendant has been unable to locate the agenda for the meetings of September 10, 2004,
February 16, 2005, March 17, 2005, May 18, 2005, and June 15, 2005, If they can be Jocated,
they will be produced promptly.

REQUEST NO.4: Produce &l notices or agendas of any kind, whether or not to the

public, of meetings between the BDADC and the City, city agencies, or committees from
August 6, 2004, to present.

RESPONSE NO, 4: See defendant’s objection and response dated September 24, 2004

to Request No. 4 to the plaintff’s First Request for Production of Documents.

- REQUEST NO.5: Produce all agendas, as well as the accompanying agenda

packages, and minutes of the BDADC’s Board of Directors’ meetings from August 6, 2004, to
present.

RESPONSE NO. 5: Subject to the defendant’s objection and response dated

September 24, 2004, to Request No. 5 of plaintiff’s First Request for Production of Documents,
see attached documents in response to Request No. 3 above, as well as meeting minutes attached
as documents BDADC 627 to 648, inclusive. Defendaﬁt has been unable to locate the Board of
Directors meeting minutes for March 17, 2005 and June 15, 2005. If they can be located, they
will be promptly produced. The redacted portions of the meeting minutes are privileged and

relate solely to discussion of this lawsuit.

4
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REQUEST NO. 6: Produce &ll employment contracts, cooperation agreements, grant

t
agreements, letters of agreement, and letters of appointment between the BDADC and other
pErsons, consultants, agents, employees, or other entities from August 6, 2004, to present.

RESPONSE NO. 6: See attached documents BDADC 614 and 649-650.

REQUEST NOQ.7: Produce all annual reports and management plans of the BDADC

from August 6, 2004, to present.

RESPONSE NO. 7. - See defendant’s ohjection and response dated September 24, 2004

to Request No. 7 of plaintiff’s First Request for Production of Documents, and the attached
documents bearing bates numbers BDADC 651 to BDADC 653.

REQUEST NQ.8§: Produce all annual budgets and accounting audits or reports of the

BDADC from August 6, 2004, to present.

» RESPONSE NQ.8: See defendant’s objection and response dated September 24, 2004

to Request No. 8 of plaintiff’s First Request for Production of Documents, and the attached
documents bearing bates numbers BDADC 654 to BDADC 746, inclusive.

REQUEST NO.9: Produce all proposals and reports documenting the relationghip

between the BDADC and the City, city agencies, or committees from August 6, 2004, to present.

RESPQNSE.NO, 9: See the defendznt’s objecticn and response dated September 24,

2004 to Request No. 9 of plaintiff’s First Request for Production of Documents, and the
documents produced in this response to the Second Request for Production of Documents.

REQUEST NO. 10: Produce all documents filed with a governumental entity or public

corporation that describe the relationship between the BDADC and the City, city agencies. or

committees from August 6, 2004, to present.



RESPONSE NQ. 10: See the defendant’s objection and response dated September 24,

2004 to Request No. 10 of plaintiff’s First Request for Production of Documents, and the
documents attached bearing bates numbers BDADC 747-748. The 2005 Wisconsin non-stock
corporation annual report to the Secretary of State incorrectly lists the president and vice-
president. The correct officeholders are as stated in Interrogatory Answer No. 1 above. Also
please see Response No. 13 below for the filings of the defendant with the IRS.

REQUEST NQ. 11: Produce 2 st of all allocations and disbursements and their

funding source(s) to the BDADC from August 6, 2004, to present.

RESPONSE NQ. 11: See defendant’s objectidn and response dated Septemb'ér 24, 2004

to Request No. 11 of plaintiff’s First Request for Production of Documents, as well as response
to Reguest No. 8 above.

- REOUEST NO.12: Produce any written notices from the City requesting permission 0

examine the accounting records of the BDADC from August 6, 2004, to present.

;. RESPONSE NQ. 12: See defendant’s objection and response dated Sepfember 24, 2004

to Request No. 12 of plaintiff’s First Request for Production of Documents. Defendant has no
further documents.

REGUEST NO. 13: Produce a.copy of any filings with the IRS from the BDADC from

August 6, 2004 to the present.

RESPONSE NO. 13: Please attached documents bearing bates numbers BDADC 749

through BDADC 764. inclusive.

REOQUEST NO. 14: Produce all correspondence to Trent Campbell by BDADC from

August 6, 2004 to the present.
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RESPONSE NO. 14: Please see attached documents bearing bates numbers BDADC

615 and BDADC 765 to BDADC 772, inclusive,

REQUEST NO. 15: Produce all correspondence authored or signed by Trent Campbell
representing BDADC or in any capacity for BDADC from 2004 to the present.

RESPONSE NO. 15: Obiect to the form of the request as overly broad and indefinite

and not calculated to lead to admissible evidence at the time of trial; however, subject to the
objection, see attached documenis bearing bates numbers BDADC 616 and BDADC 773 to
BDADC 796, inclusive,

Dated this 7[_3_'?15& of September, 2005,

AS TQ OBJECTIONS:

KASDORF, LEWIS & SWIETLIK, S.C.
Attorneys for Defendants .

By

4 /My,ha Hietlewicz
State B 0.\ 016974
MAILING ADDRFESS:

One Park Plaza, Suite 500
11270 W. Park Place
Milwaukee, WI 53224
(414) 577-4000

(414) 577-4400 (Fax)

7
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VERIFICATION

‘I, David C. Geisthafdt, state that I am the Executive Vice-President of the Beaver Dam
Area Development Corporation and in that capacity, I am authorized to make this verification.

I have read the defendants’ responses to piaiﬁtiff’s second set of interrogatories and
second request for production of documents. The responses stated therein are true and correct to

the best of my knowledge and belief.

David C. Geisthardt, Executive Vice-President
Beaver Dam Area Development Corporation

Subscribed and sworn to before me

this /4 day of _sSept , 2005,

~t O Porinitt

NOME, State of Wisconsin
My Commission expires:_(Jct 81 2006
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STATE OF WISCONSIN CIRCUIT COURT - o DODGE COUNTY

BRANCH 2
STATE OF WISCONSIN,
Plaintiff,

V. ‘ Case No. O4—CV~341
BEAVER DAM AREA DEVELOPMENT | | ey
CORPORATION, F iL F il

Defendant.

DEFENDANT’S REPSONSE TO PLAINTIFF’S ENTERROGATORIES AND
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS

TO: Peggy A. Lautenschlager
Attorney General
Monica Burkert-Brist .
Assistant Attorney General
Wisconsin Department of Justice
P. O. Box 7857
Madison, WI 53707-7857

GENERAL OBJECTIONS AND RESERVATIONS
L | The responses are made on the basis of information and writings presently
available and located by Defendant upon reasonable investigation of their records. Because
discovery remains to be completed, there may be other and further information affecting
Defendant's responses / objections. Defendant reserves the right to modify responses /
objections with such additional information as it may subsequently be discovered.
2. The responses / objections herein are made solely for the purpose of this action.
Each response is subject to all objections as to compa‘ieﬁce, relevance, materiality, propriety and

admissibility and to any and all other objections on the grounds which would require the

F
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exclusion from evidence of any statement Herein, if any interrogatory or request were asked of,
or any statement contained herein were made by a witness present and testifying in court, all of
such objections and grounds .are expressly reserved so that these may be made at trial.

3. To the extent that any Interrogatory or Request or part thereof calls for
information, legal analysis or reasoning, writing or communications ot anything élse protected
from disclosure by the attorney work produ.ct doctrine or the attorney-client privilege, or any

“other privilege, Defendant hereby objects to each and every such Interrogatory or Reqﬁest, or |
part tﬁereof_‘, and will not supply or render doéuments, information or anything else protected
from disclosure by the attorney work product doctrine or the attomey#ciient privilege, or any
other privilege.

4; " Defendant objects to each of the Interrogatories to the extent that they seek
information regarding communications between the Defendant and its legal counsel on the
ground that such communications are privileged and not subject to discovery. No réspbn’se is
intended to waive such privilege, including the inadvertent disclosure of any privileged
document whicﬁ resulted from the Defendant's good faith effort to thoroughly respond to these
Interrogatories in the réquired short period of time. Accordingly, Defendant reserves the right to
recall any priviliegad docurmnents from Plaintiff that were inadvertently disclosed in responding to
these Interrogatories.

5. Defendant objects to each of the Interrogatories to the extent that they seek
information regarding materials prepared by or for the Defendant or its representatives in
anticipation of litigation on the grounds that such information is protected by the work product
doctrine and is not subject to discovery. No response is intended to waive this objection.

including the inadvertent disclosure of any privileged document which resulted from the
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Defendant's good faith effort to thoroughly respond to these Interrogatones in the required short
period of time. Accordingly, Defendant reserves the right to recall any pnvﬂeged documents
from Plaintiff that were madvertently disclosed in responding to these Interrogatories.

6. Defendant objects to the Interrogatories and Requests generally to the extent that
they call for disclosure of information which would invade the i:arivacy éf Defendant’s
employees protected by applicable laws,

7. Defendant objects to the Interrogatories and Requests generally to fhé extent that -
they are not reasonably limited in time and are overbroéd and burdensome. |

& Defendant objects to the Interro gatories and Requests generally to the extent that
they are vague ambiguous, unintelligible, overbroad and/or burdensome or purport to place vpon
Defendant burdens not imposed by zhe applicable Rules of Court and other applicable law.
Defendant's responses herein shall be in accordance with fcheir obligations under applicable law.

9. Défendaxﬁ obj scts to the Interrogatories and Requests generally to the extent that
they seek information neither relevant nor reasonably calculated té lead to the discovery of
admissible evidence.

10.  Defendant speciﬁcéily incorporates each and every objection and reservation
listed above into each and every response made below, as through set forth in full.

Subj ect to and without waiving these General Obj ections and Reservations, the
Defendant responds to Plaintiff's Interrogatories and First Request for Production of Documeﬁts

as foliow:s:



INTERROGATORIES

INTERROGATORY NO. 1: Please identify all corporate officers of the BDADC and

all members of the BDADC’s Board of Directors from April 1, 1997, to present.

RESPONSE TO INTERROGATORY NO. 1:

See documents bearing bates numbers BDADC 0001 - BiiADC 0002 accompanying this
document, In document number BDADC 0002, the terms "cde" refers to the Community
Developmcht Commitfec and "chamber" refers to the Chamber of Commerce.

INTERROGATORY NO. 2: Describe the manner of selection and the terms of office

of the BDADC s Directors.

RESPONSE TO INTERROGATORY NO. 2:

See documents bearing bates numbers BDADC 0003 - BDADC 0013 accompanying this
docmﬁ{ent See also Response to Interrogatory No. 1. In addition to the information in these
documents, Defendant states that BDADC’s Board of Directors is self-perpetuating and elects
members to its board for staggered térms at its annual meeting upen nomination by the Board’s
Nominaﬁng Committee. The ex éfﬁcio' members of BDADC’s Board of Directors are selected
per the Bylaws, |

INTERROGATORY NO. 3: Please identify and describe the manner of appointment

and terms of employment of the executive officer in charge of the day-to-day operation and
management of the BDADC.

RESPONSE TO INTERROGATORY NO. 3:

Defendant objects to Interrogatory No. 3 on the grounds that it is vague and ambiguous
with respect to its use of the term "manner of appointment" and states that it is incapable of

certain response. Subject to this objection and the general objections, and without waiving same,



Defendant states that the executive officer in charge of the day-to-day operation and
‘managemen_t of the BDADC is Trent Campbell, Executive Vice President. See also Campbell
Deposition Transcript (BDADC 0014 - BDADC 0074 at 10:13-18, 27:4; 28:20—24, 29:22-23,
30:17-31:1, 31:14-22, 33:14-19) accompanying this document, and written Supplemental
Responses by Camipbell (BDADC 0075 - BDADC 0080) which will be forthcoming pending‘the

resolution of the motion for protective order.

INTERROGATORY NO. 4: Please identify by name, job title, and compensation

terms, all employees of the BDADC from April 1, 1997, to present.

RESPONSE TO INTERROGATORY NO. 4:

Trent Campbell is the only employee of BDADC. See'CgmpbelI Deposition Traﬁscript
(BDADC 0014 - BDADC 0074 at 53:4-6) accompmﬁng this document, and written
Suppie%nental Responses by Campbell (BDADC 0075 - BDADC 0080) which will be

forthcoming pending the resolution of the motion for protective order.

INTERROGATORY NOQ, 5: Please describe the Iﬁring and selection process for each

employee identified in response to Interrogatory No. 4.

RESPONSE TO INTERROGATORY NO. 5:

See Response to Interrogatory No. 3.

INTERROGATORY NO. 6: Please identify all members of the BDADC’s Nomination

Committee from April 1, 1997, to present.

RESPONSE TQ INTERROGATORY NGO, 6:

See document bearing bates number BDADC 0081 accompanying this document.

Lh
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INTERROGATORY NO. 7 Please identify which corporate officers of the BDADC
and/or members of the BDADC’s Board of Directors have served as ex officio voting members
from April 1, 1997, to present.

RESPONSE TO INTERROGATORY NO. 7:

See Response to Interrogatories No. 1 and 2.

INTERROGATORY NO. 8 Please identify all noﬁ-ﬁzoting members of the BDADC’s

Board of Directors from April 1, 1897, to present.

RESPONSE TO INTERROGATORY NO. 8
See Response to Interrogatory No. 1.

'INTERROGATOR‘Y NO. 9: Desgcribe the procedure for scheduling the time and

location of meetings of the BDADC’s Board of Directors.

RESPONSE TO INTERROGATORY NO. 9;

The time of the annual meeting of BDADC’s Board of Di;ecto_rs is Vprescribed by
BDADC’S Bylaws See documents bearing bates numbers BDADC 0003 - BDADC 0013
accompanylncr thlS document. Regular meetings of BDADC’s Boa.rd of Directors are generally
held the second Thursday of the month at noon at the private office of one of the mem‘bers of the

Board of Directors.

INTERROGATORY NO. 10: Describe the procedure for recording the events of the

meetings of the BDADC’s Board of Directors.

RESPONSE TO INTERROGATORY NO. 16

Notes are taken by the Executive Vice President (Campbell) during each meeting of
actions taken by the Board of Directors. Afier each meeting, Campbel! types the notes info

formal minutes for approval at the next meeting of the Board of Directors.



INTERROGATORY NO. 11: Please identify the annual sources of revenue of the

BDADC from April 1, 1997, to present.

RESPONSE TO INTERRQGATORY NO. 11:

Defendant objects to Interrogatory No. 11 on the grounds that it is vague and ambiguous
with respect to its use of the term "annual sources of revenue” and states that it is incapable of
- certain response. Subject to this objection aﬁd the general obj ections‘, and without waiving same,
Defendant sfates that the Cit‘y of Beaver Dam made contributions to BDADC through 2003. See
- documents bearing bates numbers BDADC 0082 - BDADC 0101 accompanying this dbcumsnt.

INTERROGATORY NO. 12: In addition to annual funding, please identify all other

forms of assistance provided by the Citj? to the BDADC from April 1, 1997, to present.

RESPONSE TQ INTERROQGATORY NO. 12:

Defendant objects fo Interrogaiory No. 12 on the grounds that it is vague and ambiguous
' with respect to its use of the term "annual fundm g" and "all other forms of asswtance" and states
that it is incapable of certain response. Subject to this objection and the general objections, and
- without waiving same, Defendant states that the City of Beaver Dam provides BDADC with a
percentage of the proceed's‘of the local room tax, grants from three tax incremental financing
districts and other miscellaneous in-kind items. See documents bearing bates numbers BDADC

0082 - BDADC 0114 accompanying this document.

INTERROGATORY NO. 13: Please identify the sources of all appropriations from the
City to the BDADC from April 1, 1997, to present.

RESPONSE TO INTERROGATORY NO. 13:

Defendant objects to Interrogatory No. 13 on the grounds that it is vague and ambiguous

with respect to its use of the term "sources of ail appropriation” and states that it is incapable of
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certain response. Subject to this objection and the general objections, and without waiving same,
Defendant states: see Rasponses to Interrogatory Nos. 11 and 12.

{NTERROGATORY NO 14; Please identify all program conditions as established and

approved by the City for the contributions of funds, including but not limited to those derived
from Tax Increment Financing Districts to the BDADC from April 1, 1997, to present.

RESPONSE TO INTERROGATORY NO. 14:

Defendant objects to Interrogatory No. 14 on the grounds that it is vague and ambiguous
with respect to its use of the terms "prolgram colnditions“ and "contributions of finds" and statcé
that it is incap‘abie of certain response. Subject to this objection and the general objections, and
: witilqut waiving same, Defendant states: see Responses to Interrogétory Nes. 11 and 12.

INTERRQGATORY NO, 15: Please describe any instances where a member of the

BDADC’s Board of Directors has abstained from a vote from April 1, 1997, to present, including
the date of the meeting, the subject matter of the vote, and reason for abstention.

RESPONSE TO INTERROGATORY NO. 15:

See document bearing bates number BDADC 0115 accompanying this document. This
list was derived from the meeting minutes of the Board of Directors. No reasons for the

shstentions are recorded in the minufes.

INTERROGATORY NQ. 16: Please identify all clients or entities with which the

BDADC has mamtamed an ongoing business relationship from Apnl 1, 1997, to present.

RESPONSE TO INTERROGATORY NO. 16

Defendant objects to Interrogatory No. 16 on the grounds that it is vague and ambiguous
with respect (o its use of the terms "all clients or entities" and "ongoing business relationship”

and states that it is incapable of certain response. Subject to this objection and the general

8
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objections, and without waiving same, Defendant states that it serves to engage in economic
development and business retention within the corporate limits and lands which could become
part of the corporate limits of the City of Beaver Dam. In this capacity, Defendant has engaged
in various relationships with other service providers including, but not limited to, accountants,

attorneys, etc.

INTERROGATORY NO. 17: Please identify the sources of all appropriations for the

funding of any business relationship with any enfity other than the City from April 1, 1997, to ~

present.

RESPONSE TO INTERROGATORY NO. 17:

Defendant objects to Interrogatory No. 17 on the grounds that it is vague and ambiguous
with resplect to its use of the terms "sources of all appropriations,” *business relationship™ an&
“any entity other than the City" and states that it is incapable of certain response. Subject to this
obi ecfnion and the general objections, and without waiving same, Defendant states: see Responses

to Interrogatory No 11 and 12. |

INTERROGATORY NO. 18: Please identify by date and requestor any instances

where the Cny has raquested permission to examme the accounting records of the BDADC from
April 1, 1997, to present.

RESPONSE TO INTERROGATORY NO. 18

The Executive Vice President of BDADC does not recall any instances where the City
has requested permission to examine the accounting records of the BDADC.

INTERROGATORY NO. 19 Please describe the terms under which the BDADC has

maintained office space in the Municipal Building of the City from April 1, 1957, to present.



RESPONSE TO INTERROGATORY NO. 19

See documents bearing bates numbers BDADC 0095 - BDADC 0101' and BDADC 0116

-BDADC 0119 accompanying this document.

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 1: Produce all notices to the public of meetings of the BDADC’s Board

of Directors from April 1, 1997, to present.

RESPONSE TO REQUEST NO. 1:

Deféndaﬁt-gbj ects to Request No. 1 on the grounds that it is vague and ambiguous with
respect to its use of the term "notices” aﬁd states that it is incapable of .certa'm response. Subject
to this objéé‘don and the general objections, and without waiving same, Defendant states that
BDADC is a private, non-profit corporation and in accord with the opinion of the Dodge County
District Attorney, is not an entity subject to the Wisconsin Pubiic Records or Open Meetings
laws. Sée documents bearing bates numbers BDADC 01-20 - BDADC 0126 accompanying this
document. Accordingly, BDADC does not give public notice of its meetings and has no such

records in its possession. -

REQUEST NO. 2: Produce all nofices to the public of meetings between the BDADC

and the City, city agencies, or comimittees from January 1, 2002, to present.

RESPONSE TO REQUEST NO. 2:

Defendant objects to Request No. 2 on the grounds that it is vague and ambiguous with
respect to its use of the term "notices" and states that it is incapable of certain response. Subject
to this objection and the general objections, and without waiving samie, Defendant states: see

Response to Request No. 1.

10
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REQUEST NO. 3: Produce all notices of any kind, whether or not to the public, of

meetings of the BDADC’s Board of Directors from April 1, 1997, to present.

RESPONSE TO REQUEST NO. 3:

Defendant objecfs to Request No. 3 on the grourids that it is vague and ambiguous with
respect to its use (ﬁ‘ the term "notices" and states that it is incapable of certain response. Subject
to this objection and the general objections, and without waiving‘ same, Defendant states: see
document's.bearing bates numbers B.II)ADC 0127 - BDADC 0155 which will be forthcoming

pending the resolution of the motion for protective order.

REQUEST NO. 4; Produce all notices of any kind, whether or not to the public, of
meetings between the BDADC and the City, city agencies, or committees from January .1, 2002,

to present.

RESPONSE TO REQUEST NO. 4:

Defendant objects to Request No. 4 on the grounds that it is_‘vague: and ambiguous with
respect to its use of the terms "notices" and "BDADC and the City, city agencies, or commitiees”
and states that it is incapable of certain response. Subject to this objection and the general
objections, and without waiving same, Defendant states: see Reépoase to Request Nos. 1 and 3.
If BDADC prepared any notices of such meetings for the members of its Board of Directors
other than those documents provided in Response to Request No. 3, BDADC no longer has such
notices in its possession through the ordinary course of normal business practices.

REQUEST NO. 5: Produce all agendas, as well as the accompanying agenda packages,

and minutes of the BDADC’s Board of Directors’ meetings from January 1, 2002, to present.

t
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RESPONSE TO REQUEST NO. 5

Defendant objects to Request No. 5 on the grounds that it is vague and ambiguous with
respect to its use of the term "accompanying agenda packages" and states that it is incapable of
certain response. Subject to this objeétion and the general objections, and without waiving sarﬁe,
Defendant states: see documents bearing bates numbers BDADC 0156 - BDADC 0221_ which
wili be forthcoming pending the resolution of the motion for protective ordér.

REQUEST NQ. 6: Produce all employment confracts, cooperation agreements, grant

agreements, Jetters of agreement, and letters of appointment between the BDADC and other
persons, consultants, agents, employees, or other entities from January 1, 2002, to present.

RESPONSE TO REQUEST NO. 6:

Defendant objects to R_équest No. 6 on the grounds that it is vague é.ﬂd ambiguous with
respect to its use of the terms "all empiownen;t contré.cts, cooperation agreements, grant
agreements, letters of agreement and letters of appointment" and '-'persons, consultants, agents,
employees or other entities" and is incapable of certain response. Subject to this objection and
the general objections, and without waiving same, see documents. Bearing bates numbers
BDADC 0082 - BDADC 0114 and BDADC 02222 - BDADC 0238 which will be forthcoming
pending the resolution of the motion for protective order. See also Response to Interrogatory
No. 3. Finally, puisuan-t to agreement with Plaintiff's counsel, this Request does not include the
Defendant's Incentive Agreements with private business and, therefdre, such documents are not
being provided.

REQUEST NO. 7: Produce ali annual reports and management plans of the BDADC

from January 1, 2002, to present.

12
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RESPONSE TO REQUEST NO, 7:

Defendant objects to Request No, 7 on the grounds that it is vague and ambiguous with
respect to its use of the term "annual reports” and states that it is incapabie of certain response.
Subject‘ to this objection and the general objections, anid without waiving same, ée@ docurnents
bearing bates numbers BDADC 0239 - BDADC 0251 which will be forthcoming pending the

resolution of the motion for protective order.

REQUEST NO. 8; Produce all annual budgets and accounting reports of the BDADC

from January 1, 2002, to presé,nt.'

RESPONSE TO REQUEST NO. &

See documents bearing bates numbers BDADC 0252 - BDADC 0504 which will be
forthooming pending the resolution of the motion for protective order.
R_EQI?EST NO. 9; Produce all proposals and reports documenting the relationship

between the BDADC and the City, t:ity agencies, or committees from January 1, 2002, to

present.

RESPONSE TO REQUEST NO. 9.

Defendant objects to Request No. § on the grounds that it is vague and ambiguous with
respect 10 its use of the term *'documenting the relationship.” Subject to this objection and the
general objections, and without waiving same, Defendant states: see documents .bear'mg bates
numbers BDADC 0082 - BDADC 0114, BDADC 0116 - BDADC 0119 accompanying this
document, and BDADC 0184 - BDADC 0221 which will be forthcoming pending the resolution

of the motion for protective order.

13
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REQUEST NO. 10: Produce all documeﬁts fited with a governmental entity or public

corporation that describe the relationship between the BDADC and the City, city agencies, or

committees from January 1, 2002, to present.

RESPONSE TO REQUEST NO. 10:

Defendant objects to Request No. 10 on the grounds that it is vague and ambigﬁous with
respect to its use éf the term "relationship." Subject to this objection and the general oﬁjections,
and without waiﬁng same, Defendant states: see documents bearing bates numbers BDADC
0505 - BDADC 0613 accompanying this document.

REQUEST NO. 11: Produce a list of all allocations and disbursements and their

source(s) to the BDADC from January 1, 2002, to present.

RESPONSE TO REQUEST NO. 11:

Defendant objects to Request No. 11 on the grounds that it is vague and ambiguous with
: X
respect to its use of the terms "allocations and disbursemen " and "sources" and states that it is
incapable of certain response. Subjéct to this objection and the general objections, and without

waiving same, Defendant states: see Response to Request No. 8.

REQUEST NO. 12: Produce all written notices from the City requesting permission to

examine the accounting records of the BDADC from April 1, 1997, to present.

RESPONSE TO REQUEST NO. 12:

Defendant objects to Requést No. 12 on the grounds that it is vague and ambiguous with

respect to its use of the term "notices" and states that it is incapable of certain response. Subject

14
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to this objection and the géneral objections, and without waiving same, Defendant states: see
Response to Interrogatory No. 18.
Dated: September 34 , 2004.

AS TO OBRJECTIONS:

T,

Clifford B. Buelo tate Bar No. 1015379)
Ellen B. Dizard (Stdte Bar No. 1025423}
Attorneys for Defendant

Beaver Dam Area Development Corporation

P.O. ADDRESS:

Davis & Kuelthau, s.c.

111 E. Kilbourn Avenue, Suite 1400
Milwaukee, W1 53202

(414) 276-0200

13
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VERIFICATION
I, Trent Campbell, state thet I am the Executive Vice President of Beaver Dam Area

Development Corporation, and in such capacity am authorized to make this verification.
I have read Defendant's Response to Plamtiffs Interrogatories and First Request for

Production of Documents. The responses stated thereinn ere true and correct £o the best of niy

.,4/%%

knowledge and belief.

Trent Campbell, Executive Vice President
Beaver Dam Area Development Corparation

. Subseribed and sworn to before me
this } ¥ dey of Septernber, 2004.

Notary Publlc, Stzcta of W‘

My commission: ?’ J"?

NADOCBN 56342058 AL 0008889, DOC
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e - FEB - 2 2004
'OFFICE OF THE DISTRICT ATTORNEY
Steven G, Bauer, District Attorney

Admicisafion Buflding » 2% Floot 127 Fast Ok Steet» Taeas, Wissens '
; 1, Wiscongin 53039-
(920) 386:3610  Frx; (920) 386-3623 + Website oo s $3033-1323

 Asistant District Athreys
: - Gilbcgg.. Themgson
February 1, 2004 o e

_ : Victin/Witcess

Charles A.8ena : , -« Coondinators

630 Denning Avanue o ' ' - eg;‘;“m

~ Bsaver Dam, Wisconsin 5agte  Investigstor

R J—. Y | omes Mm
RE: Beaver Dam Gity Council Opén Mestings Complaint ' | S

regarding Wal-_ra’art Distrbution Centerg : i | Keistine K. Keklhoft

: , ] ‘ _ Evelyn Decker

Dear Mr. Sena: S - ' Faula Jistman

‘ . ‘ ) _ : Eelly McMilla

in response to your open meetings complaint against the Beaver Dam City fé&ﬁiﬁ

Councit dated January 13, 2004 regarding the Wal-Mart distribution center, |, with  KathyBostk

the assistance of law-anforcement investigators, invastigated your allegations. '

! .- The substance of your aliegations ane as follows:

1y  Thatmembers of the Beaver Dam City Council or commiltees of the
Beaver Dam City Councli had met to discuss the possible citing ofa
Wal-Mart Distribution Center in the Beaver Dam area without proper

" notice of these meetings, and

23 That public notice of a meeting of the Beaver Dam City Coundil on
. Oclober 30, 2003 was legally insufficient as the notice did not indicate
the subject of the mesting or whether the city councii would definitely

enter closed session.

{ have had interviewed the individuals who you stated in the complaint were

witnesses {with the exception of Frederick Bird whom my investigator

ascerained was notin Wisconsin). | reviewed the videotape of the January 5,

2004 public hearing. 1, along with a detective, Interviewed Mayor Thomas Olson.

t interviewed past and present members of the Beaver Dam City Gouncil, the City

of Beaver Dam atfofney and assistant city attormey, the secretary 1o the cify dlerk,

Trent Campbell of the Beaver Dam Area Development Gotporation, Eric Becker, Jo—
Prasident of the Beaver Dam Area Development Corporation, a mprasenféﬁxrggfcz}il‘éﬁb .
the Dally Citizen newspeper, a reprasentaive of WBEVWXRO radio stations UIT coygy
and a repressntative of WMDC radio station. | also sonsulted with Assistant 2P 27 33(?%

Astorney General Bruce Olson,
Ly U, wis

G
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" The fiyst issue is whether the Baaver Dam Cily Council or any commities of the

. ohty counch met to discuss g possible Wal-Mart distribution center {or any oifier

unnamed large development) without ngtica of this meating. Evidence obtained

m t;:el énvesﬁgaﬂan does not suppirt the canclusion that any such meetings
o _ Y § !

On May 7, 2003, a letter was wrilten by Mayor Thornas Olsoh to a Mr. Golby

Tanner of Carter and Burgess. Mr. Burgess at that fime was acling as an agent

for an unnamed principle which was ultimately identified as Wal-Mar! Stores

East, LP. That letter stated, in part “In total, we are proposing to provide

© $6,182,040 in financlal inceniives for this project. Both the Beaver Dam Cily
Council {in closed session) and the Baaver Dam Arez Development Compotation
have voted unanimously to support his incentive package for your client.” The -
fetter also stafed. “In addition, the Beaver Dam City Council (in closed session)
voted unanimously to support the eventual annexation and rezoning actions that

. will he required fo make the proposed site a viable focation for your client.”

The letter of May 7, 2003 certainly raised a prima facie case for a violafion of the
open meetings taw. If the letter was true, a viclation of the open meetings law
wauld have accurred. No meeting notices of the city counclt were ever crealted or
published fo discuss the Wal-Mart Distribution Center praoject prior to May 7,
2003. The city council could not legally vote fo support annaxation and rezoning
actions in closed-session without following statutory procedures which require
public hearings. . = s '

However, my invastigation has shown that the referenced representations in the
fetter of May 7, 2003 were not factual. | received a letter from Assistant Cify
Attorney Herman D. Schacht, who addressed the May 7. 2003 letter as follows,
“The Mayor, acting as a cheerleader, puffed the City's wares without any formal
commiiment to an undisclosed principal.” Neither the city attomey nor the
aueistant city attomey reviewed this letter prior fo it baing sent. ‘

My interview with Mayer Thomas Olson confirmed this inlerpretation. The Mayor
stated that he made these representations in this letter hasad on his enthusiasm
for the project and the enthusiasm that had been communicated to him by other
alderpersons who had attended a joint mesting of two commiftees on Aprit 18,
2003, and discussed more fully below. The Mayor smphatically denies that any
ssscret meetings” of the common council or any other committes of the common
council were ever held, nor were any secrel voles held on this project. | have not
discoversd any evidence to the contrary. ‘The Mayor, as a member of the Beaver
Dam Area Development Corporafion, would have been privy to any negotiations
or propased incentive packages by the Beaver Dam Area Development
Corparation, and would have known more wbout this project than any city council
mamber. He would have had earlier kriowledge of the details of the incentive
package (that he commuticated in the May 7, 2003 letter) eventually formally
offered fo VWalkMart by the city councll, : -
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Subsequent interviews with membeers of the city councd and the Beaver Dam

- Area Developrent Corporation did not uncoyer arly gvidence that sty inestings
were held fo discuss this project with the gxception oft 1.} A joint meeting ofthe
Finanoe, Taxation, Licanse & Insurance Committee and the Community
Development Committee held on April 16, 2003, and 2.} A spacial mesting of the
Comriion Coundil of the City of Beaver Dam held on Qctober 30, 2003.

Ajoint meeting of the Finance, Taxation, License & Insurance Committes and the
Community Development Commitiee was held on April 18, 2003. An agenda for
that mesting was prepared stating that thase commitiess may consider entering
into clased session under Wis, Stat. § 10.85(1)(e) fo consider mutiple proposed
developmenis and related matters and that they may consider taking a ‘
‘consensus fo retum to open session to formally dispose of any issues discussed
in closed session, This meeting notice was pusted on 4/10/03 at 2:03 p.m. with
copies of the notice being placed in a special mail box for the Daily Clizen
hewspaper and WXROMBEY, the local radio station. Further, the nofice would
have been faxed to WMDC radio station in Mayville.". | ™

At this mesting of April 16, 2003, the commiltees enterad closed session, and
then retumned to open session and fook action o three different community
developrent projects. None of fhese projedts involved the Wal-Mart distribution
‘eenter project, However, during closed-gession, the possibility of a large-scals
development project for Beaver Dam was introduced to the members of the Gity
Cauncil who wers in attendance by Trent Campbell of the Beaver Dam Area
Devalopment Corporation, and the project was generally discussed by the
committee members. No vote was taken, however general enthusiasm for the

. project was voiced by those aftendance which caused the Beaver Dam Area
Development Corporation fo continue with its efforts at pursuing this

" development project. ' - ' ‘

On October 30, 2003, a spacial maeting of the Comman Councl of the City of
Beaver Dam was held. An agenda was prepared on October 27, 2003, and
posted on the same date at 3:30 p.m.. The agenda item stated that the councl
may consider enfeting into closed session pursuant to Wis. Stat. § 19.85(1)(e) for
competitive or bargaining reasons and more specifically to consider matters

- ralated to a major development project. The notice further stated that the counail
rnay consider taking & consensus fo retumn to open session following the piosed
gession to formally dispose of the any Tssue discussed in closed session. Again,

this notice was posted in the municipal building and put in the maii boxes for the
Dally Gitizen and WBEVAVXRO. (The notlce may alse have been faxed to

 An intacview with Lirds Carney, the secretary to the Mayor and City Cletk, inglicated that her standard

" peactics 5 to past all mesting natices af the Maunicipal Building and with the agreement of the Daily Cltizen
‘and WBEV/WXRO, place these notices in boxes for later collection by the medis, 8be also faves the
aotices to WMDCL Subsequent interviews with the media confirmed this arangement.
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wm?c in Mayville but the assistant clark could not state with certainty that
was. - . o o

~ At the Oclober 30, 2003 mesting, in closed-session, the identity of the large
soale development project was revealed as being a Wal-Mart distribution center.
A mernorandum of understanding was discussed that had bean nagotiated and
drafied by the Beaver Dam Area Development Corporation which is a privaie

* non-govemnment organization that works for the Clty of Beaver Danm in the ares
of economic developiment.? The cotncil returhed to open session where
diseussion continued, and the memorandum of understanding was voted on and
approved by a unanimous vote. ) .

. The first ssue is wh&mer praper notice was given the pubiit; of the April 18, 2003
meeting and f:he Ociober 30, 2003 meeting. '

The presiding officer of a public body, or the officer’s designes, must give notice
of each meeting of the body to: 1.} the public, 2.) any metmbers of the news
media who have submiited 2 writien request for notice, and 3.) the official
newspaper, desigriated pursuant to state statute, or f none exists, 1o a news
medium lkely to give notice in the area, Wis. Stat. § 19.84(1). ’

Public noﬁi:e of a meating may be given by posting the notice in one or more
places likely to be seen by the general public, 66 Op. Aty Gen at 95 (1977).2

1find that public notice of both the April 18, 2003 meeting and the October 30,
. 2003 mesting was properly given, Notices of both meetings were postad at tha
municipal building which is a place likely o be seen by the general public. They
were also provided to the official newspaper, the Daily Citizen, as well as
WREVWKRO which is a news madium likely to give notice in the area. Furthet,
the notice was probably faxed to WMDC, | did not find any media that had
submitted a writken request for nofice. - .

tt could be argued that the joint mesting of Agril 16,2003 should have been
roticed as a meating of the entire city council. The two commitiees fogether
comprise a quorurm of the city counsel. Also, additional members of the council
 were present. The Court has stated (admittedly in dicta) in State ex rel Badke v.
Greendale Village Board, 173 Wis. 2d 553, 57 8, 404 N.W, 2d 408 (1993) that in
situations where meeting nofices of one govemmental body gives the public the
fuliest knowledge possible of the presence of members of ancther governmental .

2 e Beaver Dam Area Dovelopment Corporation (BRADC) board 8 comprised of 15 directors including
the Mayor of Beaver Daum and the chalrperson of the council's community development conunitiee. The
sole exmployee of the BDADC jsaots gity employes. The BDADC tents office space from the city. The
city has provided partial funding of the BDADC. The City liss 50 vontrol of the appolntment of directors or
officers. Although oo ellegations have been made that the BDADC i subjest o the open meetiags law, T
find thzt it Is not, basad upon the ebove facts. Sex 80 Opy, AtL, Gen. 130 (1991}, &= '

3rhe Attotney General hes opiesd that ideally the notice bs posted in fhree differsnt locations within the
jurisdiction. However, Tam constrained i my soalysts in using the minimal requirenents to mest the faw,
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 body, the open mestings laws have been met. In this situation, the nofice of the
joirt mesting of the Finanoe, Taxation, License & Insurance Committes and the

Commurity Develapment Commitise providsd notice that a quorum of the oty

councit would be prasent. This nofice did not give nofice that other members of

~ the city eouncil would be present. However, since no oficial action was taken at

this meating, and a guorum of the city councll was officially noticed, a violation of
the open meetings law could only be found under a highly technical, lagalistic
interpretation of the law which | will not impose on citizen members of iocsl
- governmental bodies.® Although | do befieve itwould be a better practice fo
hotice joint mestings that consfitute & quarum of the city council as mastings of
the city council, especiatly when members of the councll who were not members
of the cormmittes attend. o ‘ ‘ '

_ Every public notice of a mesting imust give the time, date, place and subject
matter of the meeting, including that intended for cangideration at any
tortemplated closed session, insuch form as is reasonably likely to apprise
members of the public and the news media thereof.” Wis. Stat. § 19.84(2).

The Coutt has addressed the issue of notice in several cases. In Staie exrel
Schaive v. Van Lare, 125 Wis. 2d 40, 370 N.W. 2d 271 (Ct. App. 1985) the court
held that nofice that a board would *conduct a hearing to consider the possible
discipline of 2 public employee” met the notice requirements for specfictty. in
State ex rel H.S. Enterprises v. Cily of Stoughton, 230 Wis. 2d 480, 602 N.wW.2d
72 (1699), the court held that the word “icanses® oh the agenda was suficient

notics to apprise the public of the subject matier of a meafing regarding the

" reconsideration of the issuance of a iquor ficense to a specific business. The

* Court stated, "We dedline 1o burden municipaliies with an ohligation to detall
-every issue that will be discussed under evely agenda item during meefings
when it Is not mandated by s_tatute." City of Stoughton, 230 Wie. 2d st 487,

- in this case, the notice of the Aprit 18, 2003 meeting stated that it was going info
closed session under the provizions of Wis. Stat. § 19.85(1)(e) for the permitted
purpose of conducting public business whenever competitive or bargaining
reasons require & closed sassion and mare specifically to ‘oonsider multiple
. proposed developments atd related matiers.” This notice glso stated thatitmay
- return o open session to formally dispose of any issues discussed i cloged
session, ' . : ' '

Atthe April 18, 2003 meeting, members of the clty council first leamed of the
potential developrnent project. The discussion of the Wal-Mart Distribution Center
project (at that time & was stii unnamed) was properly done in closed session.
The City of Beaver Dam wag compeling with othar communities for this project.
Competitive bargaining required that any discussion of thie project be kept

. confidential. The legistature recognizad that some public business is

4 myis {ssue was not raised by any other party, but was oply identified through my investigution and
analysis alone. ‘ .
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incompatible with open sessions and has allowed shatutory exceptions to the
apen meetings requirement. Wisconsin Statute §18.85{1)(e) allows delibarating
and hegotiating the investing of public funds in closed session wiehevar
compstitive or bargaining reasons require a closed sassioh. The fople of the
potential project was properly noticed, and properly discussed in closed-sassion,
Na official action on the Wal-Mart project was taken at this mesting.

Tha natice of the October 30, 2003 meeting stated that the Council was going
into closed session under the provisions of Wis. Stat. § 18.85(1)(e) forthe
petmitted purpose of conducling public business whenever cotnpetitive or
bargaining reasons require a closed session and more specifically to “cunsider

. matters related to a major development project.” The notice also stated that the
council may retum 1o open session fa formally dispose of any issues discussed in
closed session. ‘ ' ' - '

‘During the closed session, the full city courcil was informed that this major
development project was a Wal-Mart Distribution Center. it was during this
 closed-session that council members could have asked to change the lerms of
" the memorandum of understanding without jeopardizing the confidentiality of the
project. If was only after the discussion in closed-session (and } assume an
underetanding of support for the project as proposed”) that fhe councll retumed o
open session and further discussed the project and then unanimously voted fo
%nter into the memorandum of understanding far the Wal-Mart Distribution-
Genter, ' : ' o . o

‘The councl appropriately went into closed session fo discuss this major financial
commitment, Under the faw, the Council could have voted on this proposed
project in closad session, as a negative voie cauld have resulting in continuing

 negotiation which required confideritiadity. However, the Councit choss ta vote in
open session (as | assume that a positive vole was anticipated) and did so. The
nofice that stated that the council “may consider taking a consensus 1o refum o
open session” Is correct. The council had the opporunity in closed session {0
decide that the memorandum of understanding was not acceptable, or wae
acoeptable only with changes. A negative vote could have been accomplished in

* dlosad-sessian, thereby obvigling fhe naed for refuming fo open session.
However, the council decided that it was probably guing to approve the

~ memarandum of understanding and voted on it in open session which ls the

hetier practice.

This matter proceeded to a public hearing on the proposed annexation and will
~ have a public hearing on the proposed zoning changas, The memorandum of

. understanding betwesn the city and Wal-Mart does not require that the council
vote positively on annexation or o rezoning. The councll had and continues to

5 Gjoverament doss not operats Il & idealistic vacuwn, | onderstand that people communicate. { paust make
mydeuisimbﬁscdcn:h; way the world works with ey ayataﬁmauermdspﬁtaf,thelaw.
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- have the option 1o il this pmject by voting down either the annexation of the

ezoning. The public has inputinto these declsions.

lih conclusion, this Investigation has found no seoret meetings, no secref voles, oF

_ any other substantive viotation of the open meefings law. After careiul sorutiny |
and consideration, | have no basls fo bring any action against members of the
Beaver Dam City Counci or the Mayor of Beaver Diam for violations of -
Wiscansin's Open Meetings law. ' : '
Thank you for bring this important matter to my atiention. Although ultimatsly |
did not believe that this complaint wamranted prosacution, it certainly warranted
investigation. If you have any questions, fesl free 1o contact me. C

Vety fruly yous

Steven (3. Bauer

District Attorney
- Dodge County
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STATE OF WISCONSIN : CIRCUIT COURT : DODGE COUNTY

STATE OF WISCONSIN,

Plaintiff,
VS. Case No. 04-CV-0341
Case Code 30703
BEAVER DAM AREA DEVELOPMENT
CORPORATION, et al.,

Defendants.

AFFIDAVIT OF JOEN LANDDECK -

STATE OF WISCONSIN )
DODGE COUNTY ; §

JOHN LANDDECK, being first duly sworn upon oath, deposes and states as follows:

L. I am the President of the Beaver Dam Community Hospital, and since January of
2004, I have served as the President of the Beaver Dam Area Development Corporation.

2. Some of the exhibits referred to in my affidavit are confidential and governed by a
protective order in this case and all exhibits are therefore being filed in a separate envelope
marked "Landdeck Exhibits Under Protective Order."

3. All of the officers of the Beaver Dam Area Development Corporation are private
individuals who are elected by the Board of Directors of the ‘Beaver Dam Area Development
Corporation.

4. I have served on the Board of Directors of the Beaver Dam Area Development
Corporation since its i_nception in 1997, and previously served as Vice-President of the

corporation.
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5. Pursuant to the corporate by-laws, the President of the Beaver Dam Chamber of
Commerce, Philip Fritsche, sits on the Board as a non-voting member. Jack Hankes, the Mayor
of Beaver Dam, and Michael Wissell, Chairperson of the City Community Development
Committee serve as ex officio Board members. The other ten board members, all of whom have
voting rights, are private citizens who reside in Beaver Dam.

6. The Board of Directors for the Beaver Dam Area Development Corporation meets
on the second Thursday of the month, over the lunch hour, from noon to about 1:00 p.mL

7. The Board meetings are generally conducted at private places of employment of
various Board Members, including the Beaver Dam Community Hospital Board Room and
Apache Stainless Equipment Corporation.

8. At no time has the Beaver Dam Area Development Corporation ever provided
services related to public health or safety to any county or municipality, including the City of
Beaver Dam.

9. That attached as Exhibit A is a copy of a letter of resignation that I received from
Trent Campbell, the formmer Executive Vice-President of the Beaver Dam Area Development
Corporation.

10.  That as President of the Beaver Dam Area Development Corporation, I was
authorized by the Board of Directors to negotiate and execute a transition services agreement with
Trent Campbeil. Attached as Exhibit B is a copy of a letter to Mr. Campbell dated December 13,
2004 and a copy of the Transition Employment Agreement.

11.  The Beaver Dam Area Development Corporation currently leases an office from

Richard E. Hedberg and no longer has an office in the municipal building. Attached as Exhibit C



is a copy of the lease which I signed on behalf of the Beaver Dam Area Development

Corporation.

Dated this / é day of November, 2005.

<j{. Landdeck

this_ 14 day of _NOU2wd e 2005,

Subscribed and sworn to before me

Lr)-bh \B&y&cﬁw Miofeos
Notary Public, State of Wiscohsin
My Commission: "\J;*@_a (2, 20
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CERTIFICATION

I hereby certify that filed with this brief, either as a separate
document or as a part of this brief, is an appendix that complies with
s. 809.19(2)(a) and that contains: (1) a table of contents and (2)
portions of the record essential to an understanding of the issues
raised.

I further certify that if the record is required by law to be
confidential, the portions of the record included in the appendix are
reproduced using first names and last initials instead of full names
of persons, specifically including juveniles and parents of juveniles,
with a notation that the portions of the record have been so
reproduced to preserve confidentiality and with appropriate
references to the record.

Dated this 13th day of June, 2006.

KASDOREF, LEWIS & SWIETLIK, S.C.
Attorneys for Defendants-Respondents

Patti J. Kurth
State Bar No. 1005665

P. O. ADDRESS:

One Park Place, Suite 500
11270 West Park Place
Milwaukee, WI 53224

(414) 577-4000
FAX: (414) 577-4400



