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Good morning Chair Cowles and members of the committee. My name is Kyle McLaughlin, and I am 

the Waterway Program Coordinator with the Wisconsin Department of Natural Resources. Thank you 

for the opportunity to testify, for informational purposes, on Senate Bill 46, related to the presumption of 

riparian rights. 

 

It is the department’s understanding that the intention of this bill is to provide clarification regarding 

landowner’s rights to place waterway structures, such as piers, on inland waters, specifically flowages 

and artificial impoundments where the bed of the flowage may be owned by an entity other than the 

adjacent riparian landowner, and seeks to add clarification to the statutes in response to the 2018 

Movrich v. Lobermeir Wisconsin Supreme Court decision. It is also our understanding that this bill 

creates a real-estate disclosure processes when lands abutting navigable waterways are sold and 

establishes a process through which a project riparian must work with a hydropower company to review 

structures proposed to be placed upon the hydropower company’s submerged lands. 

 

The department has historically considered riparian owners to include those property owners with 

property abutting artificial flowages and impoundments. Pursuant to Ch. 30, Wis Stats., property owners 

that do not meet the definition of a riparian owner lack the authority to place waterway structures 

through an exemption or through a permit for these types of activities.  

 

The Supreme Court decision creates some uncertainty in the ability for property owners abutting 

artificial flowages and impoundments to continue to place structures through exemptions or permitting. 

The department finds that proposed statutory changes to continue to treat property owners with property 

adjacent to artificial flowages or impoundments as riparians so they can apply for waterways permits 

would offer a reasonable pathway for common sense decision-making.   

 

The department recognizes that the bill appropriately clarifies that this proposed legislation does not 

supersede the requirements of Chapter 30, Wis. Stats. Navigable waters are held within the public trust 

and the department has the constitutional and statutory responsibilities to ensure that structures and 

activities occurring in navigable waters do not conflict with the paramount public interest in those 

waters. The exercise of riparian rights is also qualified by the common law concept of reasonable use, 

which the department must incorporate in its Ch. 30 permitting decisions.   
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As currently drafted, however, the department finds that the proposed language may have implications 

beyond the intended scope of the bill. In some places in Wisconsin there are complex property 

ownership issues that arise as a result of historic development along waterfronts. The department does 

not understand this proposal to affect those issues, and so the department recommends consideration be 

given to clarifying the language in order to accomplish only the intended goal of the bill. The 

department recommended this clarification in the last session and will gladly engage as a resource 

should clarification be considered.   

 

The department also recommends that SB 46 clarify that the riparian owner and bed owner remain 

subject to other existing laws, such as the prohibition on interference at remedial action sites where an 

engineering control, like a cap installed over contaminated sediment, is present on the bed of the 

waterway. The existing prohibition on interference at these types of remedial action sites prevents 

riparian owners from undertaking actions that disturb or damage an engineering control, such as through 

the installation of a pier. While the proposed law as written could be accommodated and applied at this 

limited set of remedial action sites on a flowage or artificial impoundments, it creates an additional layer 

of potential confusion over property rights and application of the prohibition designed to prevent 

disturbance of these sites with residual contamination. The department would welcome the opportunity 

to work with the bill authors to find ways to address these concerns.   

 

In conclusion, the proposal as written appears to be implementable by the department in its permitting 

role. The department would like to reiterate that we support the ability to recognize landowners adjacent 

to flowages and impoundments as riparian owners, and to allow them to work through existing 

department administrative processes to exercise such rights. That said, we recommend that the proposal 

be clarified to avoid the potential for unintended consequences unrelated to the issue that is being 

addressed.  

 

On behalf of the Department of Natural Resources and the Waterways Bureau, we would like to thank 

you for your time today. I would be happy to answer any questions you may have. 
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To: Members, Senate Committee on Natural Resources and Energy 

From: Tom Larson, Executive Vice President   

Date: February 15, 2021 

Re: SB 46/AB 37 – Restoring the Right to Place a Pier on Flowages  

 
The Wisconsin REALTORS® Association (WRA) supports SB 46/AB 37, legislation seeking to 
clarify that all waterfront property owners, even those with land abutting flowages and artificial 
waterways, have the right to place a pier subject to the regulations in Chapter 30 of the 
Wisconsin Statutes.   
 
Background – For over 140 years, Wisconsin law has recognized that owners of waterfront 
property have riparian rights, including the right to place a pier.  See Cohn v. Wausau Boom Co., 
47 Wis. 314, 322, 2 N.W. 546 (1879).  In 1959, the Wisconsin Legislature codified this right of 
waterfront property owners to place a pier.  See Wis. Stat. § 30.13(1).  In recent years, the 
legislature has further protected this right from permit requirements and enforcement actions if 
certain conditions are met.  See Wis. Stat. §§ 30.12(1g)(f) and 30.12(1k).    
 
In 2018, the Wisconsin Supreme Court, in Movrich v. Lobermeier, 2018 WI 9, ¶3, 379 Wis. 2d 
269, 905 N.W.2d 807, declared that some waterfront property owners do not have a right to place 
a pier.  Specifically, the Court held that owners of waterfront property along flowages and artificial 
waterways do not have the right to place a pier.  Id.  Because the lake beds of flowages and 
artificial waterways are privately owned, the Court reasoned that the owners of the lake beds can 
prohibit any pier from touching the bed or floating above it.   Movrich, at ¶55. 
 
Potential Impacts of Case – The Movrich case will likely have far-reaching impacts, possibly 
impacting a large number of waterfront property owners and businesses.   Consider the following:    
 

• Thousands of waterfront property owners are impacted -- The Court’s ruling applies to all 
flowages and potentially other “man-made” waterbodies in Wisconsin. 

 
o According to the Wisconsin DNR’s website, Wisconsin has approximately 260 

flowages.http://dnr.wi.gov/lakes/lakepages/Results.aspx?location=ANY&page=ANY&
name=flowage&letter=ANY. 

 
o Thousands of lakes in Wisconsin are considered “man-made” resulting from either the 

artificial raising of water levels or the damming of rivers and streams, including large 
water bodies such as Lake Koshkonong, Lake Wisconsin, and the various “chain of 
lakes” in areas like Minocqua and Eagle River.  

 

• All piers are prohibited, including floating piers -- The Court’s ruling applies broadly to (a) 
all piers, even floating piers, (b) existing piers that have been placed for decades, and (c) 

http://dnr.wi.gov/lakes/lakepages/Results.aspx?location=ANY&page=ANY&name=flowage&letter=ANY
http://dnr.wi.gov/lakes/lakepages/Results.aspx?location=ANY&page=ANY&name=flowage&letter=ANY
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waterfront property that has been assessed for property tax purposes as having pier rights for 
years.  Because of the Court’s ruling, affected property owners may now be forced to either 
remove their pier or pay several hundred dollars for “dock license fee” to keep their existing 
pier. 

 

• Affected waterfront property owners have made significant investments in piers and  
watercraft -- Affected property owners have invested thousands of dollars on piers, boats and 
other recreational vehicles with the expectation they could be used to directly access the water 
from their property. Waterfront businesses such as restaurants, marinas and gas stations rely 
exclusively on customers who access their businesses by boat.  These businesses have 
invested thousands of dollars on piers, decks, retaining walls, and other improvements to their 
property to attract these boating customers to their businesses.   

 
SB 46/AB 37 does the following:   
 

• Restores the presumption of riparian rights for waterfront property owners, unless 
those rights are specifically prohibited by the deed to the land, written agreement, or other 
recorded instrument.  The riparian rights are subject to federal law, state law, or a federal 
energy regulatory commission (FERC) license. 

• With respect to flowage beds owned by hydroelectric utilities, SB 46/AB 37 contains the 
following provisions: 

o Existing piers and structures are grandfathered.  No fees can be charged unless 
the fee was authorized as part of an existing agreement. 

o New piers and structures must receive authorization from hydroelectric utilities, but 
authorization can be denied only if the placement of the structure would violate 
federal or state law, or invalidate a FERC license. A reasonable fee can be 
charged, but only in an amount necessary to administer the FERC license 
program.  Fees can be appealed to the PSC. 

o A hydroelectric utility is immune from liability if someone gets hurt on the riparian’s 
structure. 

• New disclosures are added to the Real Estate Condition Report/Vacant Land 
Condition Report to make prospective buyers aware of the limited riparian rights 
possessed by waterfront property owners along flowages with beds owned by 
hydroelectric utilities.  

 
We respectfully request that you support SB 46/AB 37.  This is the same bill that passed the 
Assembly and Senate Committee on Natural Resources and Energy with unanimous 
support last session, but didn’t get scheduled for the floor in the Senate due to the cancellation 
of the March floor date.  Please contact us at (608) 241-2047 if you have any questions about this 
legislation. 
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SB46 seeks to provide waterfront property owners on a navigable waterway who do not own the 
lakebed adjacent to their property a right to place a pier, other structures, or deposits on that lakebed. 
Certain restrictions to that right would apply if the property abuts lakebed owned by a hydroelectric 
operator. 
 
Wisconsin Lakes is currently unopposed but neutral on this bill. We would consider supporting the 
measure if the bill was amended such that exercise of riparian rights would not damage existing 
conservation structures (such as a fish habitat restoration project) installed by the private lakebed 
property owner.  
 
The bill asks the Legislature to resolve a tension that has existed in Wisconsin property law since before 
Wisconsin became a state, but which only recently came to light because of a legal dispute between 
property owners. The tension pits the presumptive right of a riparian to place structures such as a pier 
in navigable water off their property against the fundamental right of any private property owner to 
keep others off their property. In the Movrich v Lobermeier case which this bill seeks to overturn, the 
WI Supreme Court held in favor of the general private property right over the presumptive riparian 
right. 
 
Wisconsin Lakes is a statewide non-profit conservation organization of waterfront property owners, 
lake users, lake associations, and lake districts who in turn represent over 80,000 citizens and property 
owners. For over 20 years, Wisconsin Lakes has been a powerful bipartisan advocate for the 
conservation, protection, and restoration of Wisconsin’s lake resources.  
 
We are generally supportive and protective of riparian rights. However, any legislation that takes a 
portion of a fundamental property right away from a private landowner, even if the land owned is 
simply lakebed, should not be undertaken lightly. As our membership contains proponents of both 
sides of this issue and as we are primarily a conservation organization we are not taking a formal 
position on this legislation as written.  
 
That said, we do have some comments and a suggestion we believe would improve the bill. 
 
First,  it should be noted that this is not solely a bill about placing “piers.” The right conveyed to a 
waterfront property owner would allow them to place other structures and deposits on someone 
else’s lakebed and the bill does not define or limit what that means. For instance, could the riparian 
place dredge tailings on the other private landowner’s lakebed? 

Wisconsin Lakes is a statewide non-profit conservation organization of waterfront property owners, lake users, 
lake associations, and lake districts who in turn represent over 80,000 citizens and property owners. For over 

20 years, Wisconsin Lakes has been a powerful bipartisan advocate for the conservation, protection, and 
restoration of Wisconsin’s lake resources. 



 
 

 
What can actually occur on the privately held lakebed is an especially important question to Wisconsin 
Lakes if it damages, covers, or limits the effectiveness of existing improvements to the lakebed 
designed for conservation purposes. For instance, dredge fill or even a pier placement over a fish 
habitat restoration project could not only damage the lake environment, it could also destroy an 
investment on the part of the private lakebed owner. In some cases, those damaged conservation 
improvements might have been partially funded by state surface water grant funds. Unless the pier, 
structure, or deposit would be prohibited or not qualify for some other permit, the bill provides no 
recourse for the private lakebed property owner to prevent this damage to their, or in some cases the 
state’s, investment. 
 
Fortunately, Wisconsin Lakes sees a fairly simple solution to this problem. While continuing to 
recognize the right of the waterfront property owner to exercise their riparian rights to place a pier, 
other structure, or deposits, a condition could be added that the riparian rights may only be exercised 
in a way that prevents damage to any existing conservation structures on the lakebed. Conversely, a 
riparian should still be allowed to maintain existing structures placed prior to the passage of the bill.  
 
This new condition would not even be as restrictive as the limitation on the riparian rights in the case 
of a hydroelectric project as contemplated by the bill. It is a reasonable balancing, in our opinion, of 
the rights of the waterfront property owner and the private owner of the lakebed, no matter who that 
owner happens to be.  
 
Wisconsin Lakes would consider supporting the bill with the addition of this condition. 
 
 
 
  


