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* Thank you Chairman and members of the Committee for this opportunity to testify on SIR 95,
eligibility and conditions for release prior to conviction of persons accused of certain crimes and
considerations for imposing bail.

A few months ago, an issue was brought to my attention regarding a sexual predator who
“molested his grandchildren. Though the individual admitted he committed the crime, he was
allowed bail at $75,000 while he awaited his hearing, which he was able to post. With a school
bus stop in close proximity to his home, this appalled many of the neighbors. I personally spoke
to the ADA of Waukesha County, asking him how a person, who could be a danger to the
community, could be allowed out on bail. This is a legislative issue which judges and court
commissioners struggle with daily. You will hear from some of these individuals today about
how this Amendment is needed to address this problem.

There have been plenty of examples where a person commits a crime while out on bail that, with
more flexibility under the state Constitution, may not have been out on bail to begin with. Ina
recent instance, a man was arrested and charged with his 6th OWI while out on a signature bond
for his 5™ OWI, $1,000 bail for two pending drug possession cases, and a $500 bail for a drug
paraphernalia possession case. In such an instance, if judges had the flexibility to consider the
dangerousness of this individual, his bail could have been set higher so it would have been more
difficult to post bail. Instead, he killed a Good Samaritan who was helping another driver change
a tire and injured two others.

Commissioners and judges say over and over they are not to consider the dangerousness or
violence of a defendant when deciding how much cash bail to set. The last time an Amendment
regarding bail was done was in 1981. An update is needed to provide additional flexibility when
determining bail amounts by including the consideration of the safety of the community,
seriousness of offense, and previous record to reflect the needs of judges and commissioners to
keep harmful people off the streets while they await trial.

The Wisconsin Constitution prohibits judges from considering the dangerousness of an
individual when deciding the initial question on whether to impose case bail. Specifically, under
Article I Section 8 (2), the state Constitution reads: “Monetary conditions of release may be
imposed at or after the initial appearance only upon a finding that there is a reasonable basis to
believe that the conditions are necessary to assure appearance in court”.

Our state Constitution also specifies that: “All persons, before conviction, shall be eligible for
release under reasonable conditions designed to assure their appearance in court, protect
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members of the community from serious bodily harm, or prevent the intimidation of witnesses.”
The term “serious bodily harm” refers to “bodily injury which causes or contributes to the death
of a human being or which creates a substantial risk of death, or which causes serious permanent
disfigurement, or which causes a permanent or protracted loss or impairment of the function of
any bodily member or organ or other serious bodily injury.” As applied, this has resulted in
excluding crimes such as molestation of a child or repeat offenders for drunk driving.

This Amendment would allow judges to consider multiple factors, instead of just ensuring
appearance in court, when determining the amount of bail. More specifically, the Amendment
reads, “In fixing the amount of bail, the court shall take into consideration the seriousness of the
offense charged, the previous criminal record of the accused, the probability that the accused
will appear in court, and the need to protect members of the community from serious harm or
prevent the intimidation of witnesses.” It is important to note that, under the U.S. Constitution, a
person does not have a right to bail. -Our state Constitution, under this Amendment, will still
guarantee a right to bail, but allow more flexibility in determining the bail amount in order to
protect members of the community.

It is my hope that the Committee will support SJR 95 in order to provide protections for
community members from individuals who could pose a threat to their safety.

Thank you again for the opportunity to testify.

Representative Cindi Duchow
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Thank you Mr. Chairman and committee members for today’s hearing on SJR 95, which amends our state
constitution so that public safety is the primary concern when setting bail.

I first starting looking into this issue several years ago in response to constituent complaints about repeat
criminals. Specifically, people were upset about individuals on bail committing additional crimes. This lack
of respect for the criminal justice system and conditions of release is troubling, and creates additional crime
victims. So, when Representative Duchow approached me with this proposal, I was happy to sign on and
lead in the Senate.

Most people are shocked to learn that a bail amount is only meant to ensure that a defendant appears for
trial. The fact that potential danger to the public is only a secondary concern, if the analysis even makes it
that far, is shocking. But that’s the truth. If a person has roots in the community, a local family, a job, or
friends, the current state constitution means they’re more likely to be released on cash bail, or even just
their word.

The simple fact is that starting a bail analysis at flight risk, does not adequately address the needs to the
community. We have seen individuals free and awaiting trial committing crimes time after time. Too many
people view their arrest and subsequent release awaiting trial as a mere speed bump for their criminal
careers. This is unacceptable, and doesn’t protect the public. Under the resolution, when setting bail, a
judge must consider a number factors, including the seriousness of the offense, past criminal history, flight
risk, and risk to the public and intimidation of witnesses. Simply put, there will be fewer criminals on the
street, awaiting trial. And fewer crime victims.

I'am generally reluctant to amend the state’s constitution. If this could be fixed by a mere statutory change,
I would be happy to do so. But it cannot. A statutory change would run afoul of Article I, Section 8. Setting
higher minimum bails would also likely find constitutional difficulty. Under this bill, flight risk is still a
consideration for setting bail, but it is weighed equally with other factors. By giving judges several factors
to use when determining bail, rather than a single starting point, we are giving judges flexibility to make
case-by-case determinations in the interest of public safety.
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Mr. Chairman and members of the committee, thank you for giving SIR 95 a public hearing. The
issue of the use of bail is a critical one that needs to be a balance of an individual’s rights and the right
for the community to feel safe and protected. Our previous legislative bodies along with the public
thought this so important that the reasoning and purpose for bail was outlined in the Wisconsin
Constitution. We are before you today nearly 40 years after the last change to bail. We have heard from
stakeholders in the criminal justice system and the public that this amendment to our Constitution is
needed to make sure our criminal justice system functions as it should and that judges have the
necessary tools to ensure victims and the community are kept safe.

Currently, the Wisconsin constitution states that the amount of bail can only be set to ensure
the defendant appears in court. We have talked with judges, DA’s, police officers, and others in this field
and they have indicated that the tool of bail is currently inadequate to address the crime that faces our
communities. To ensure more effective use, we propose changing how bail can be set to consider: the
seriousness of the offense charged, the previous criminal record of the accused, the probability the
accused will be show up in court, and the needs to protect the community. The public expects someone
charged with a serious crime such as sex trafficking, multiple OWI’s, or homicide, to be given bail that
reflects the seriousness of the offense and the effects to the community to ensure that the individual
faces trial without committing another crime.

Thank you again for hearing SIR 95. | believe this discussion is an important one to have. The
process of changing the Wisconsin Constitution is such to insure that there are ample opportunities for
all voices to speak into the matter. Ultimately, this decision would be left to the citizens of Wisconsin to
determine how they would like their communities and criminal justice system to function. We have
members from the criminal justice system hear to testify and give their view on how this would provide
a more adequate tool. | am happy to take any questions at this time.

Capitol Office: Room 220 North - PO. Box 8952 - Madison, Wisconsin 53708-8952
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Chairman Craig and Committee Members,

Thank you for the opportunity to submit testimony in support of 2017 Senate Joint
Resolution 95 which seeks to amend Wisconsin’s Constitution as it relates to
eligibility and conditions for release and setting monetary bail. I would like to thank
Representative Duchow and Senator Wanggaard for bringing forth this legislation. It
is important from a public safety perspective that the legislature have more flexibility
when creating a statutory scheme to address monetary bail and conditions of release.

I believe many members of the public would be surprised to learn that a court cannot
consider the dangerousness of the accused when imposing bail. Under the Wisconsin
Constitution, judges may consider the dangerousness of an individual when
determining conditions of release on bail. However, the Wisconsin Constitution
prohibits judges from considering the dangerousness of an individual when deciding
whether to impose monetary bail.

Pursuant to Article 1 Section 8 (2) of the Wisconsin Constitution, “/mjonetary
conditions of release may be imposed at or after the initial appearance only upon a
finding that there is a reasonable basis to believe that the conditions are necessary to
assure appearance in court.” Further, danger to the community and witnesses can
only be considered when setting non-monetary conditions. Article 1 Section 8 (2)
states that a judge can set conditions “to protect members of the community from
serious bodily harm or prevent the intimidation of witnesses.” “Serious bodily harm”
is defined as “bodily injury which causes or contributes to the death of a human being
or which creates a substantial risk of death, or which causes serious permanent
disfigurement, or which causes a permanent or protracted loss or impairment of the
function of any bodily member or organ or other serious bodily injury.” As you can
imagine, this definition leaves out numerous dangerous and harmful crimes.




Our society and our technology has changed significantly since the original drafting
of this provision of our state constitution. For example online crime has become an
overwhelming challenge which results in tremendous harm to victims that is not
necessarily “bodily” harm. We have a greater understanding that harm is much more
than just physical. We recognize emotional or mental harm as well and we know that
this type of harm is just as harmful, or often even more harmful than bodily harm.

The legislature needs to opportunity to craft a statutory scheme that allows judges to
take into account these realities when considering monetary bail. 2017 SJR 95
amends the constitution so that the legislature may revisit our statutes to allow a
court to take into account danger to the community, seriousness of the offense, and
risk of harm when setting bail.

Unfortunately the need for this legislation is not just hypothetical. There was a recent
tragic case in Appleton where a man was released from jail on a $10,000 cash bond
after being charged with viciously attacking his wife. He was order to have no contact
with her, he was ordered not to have a gun, but just days later he murdered his wife.

Prior to his release, his wife had alleged that he had held a gun to her head, tied her
up and assaulted her, but because of the way our constitution and our statutes are
written, the judge could not consider this behavior when setting monetary bail. The
judge could only consider the defendants likelihood to appear in court.

It is important to note that this legislation does not remove judicial discretion, but
rather broadens their discretion. Judges are in the best position to weigh these factors
and prosecutors should have the opportunity to make these arguments of harm to the
community and seriousness of the offense to a judge when setting bail. As is
highlighted by the horrendous case above, this really can be a matter of life or death
for a victim.

Thank you for your consideration of this necessary and common sense legislation. I
look forward to your support of 2017 Senate Joint Resolution 95. If you have any
questions please contact Director of Government Affairs, Lane Ruhland, at
ruhlandle@doj.state.wi.us, or (608) 640-7203.
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Violent attack preceded Tuesday's deadly domestic
shooting in Harrison |

Chris Mueller and Alison Dirr, Post Crescent  Published 11:46 a.m. CT Jan. 10, 2018 | Updated 3:08 p.m. CT Jan. 10, 2018

HARRISON - Robert Schmidt got out of jail on a $10,000 cash bond Jan. 5 after being charged with viciously
attacking his wife.

He was ordered to have no contact with her. He was ordered not to have a gun. But four days later, his wife

was dead.

Sara Schmidt, 38, was found dead in a vehicle by police responding to a domestic dispute at about 6 p.m.
(Photo: Danny Damiani/USA Tuesday on Sweet Clover Drive, a neighborhood near Darboy Community Park just east of Appleton. She had
TODAY NETWORK-Wisconsin) at least one gunshot wound.
Her husband, Robert Schmidt, 49, was found dead of a self-inflicted gunshot wound a short time later in the backyard of the residence.
Tuesday's deadly outburst by Robert Schmidt follows a series of violent attacks on his wife in recent days, according fo Calumet County court records.
Robert Schmidt had been charged with two felonies for domestic abuse involving Sara Schmidt less than a week earlier. He posted the cash bond on the
same day his wife filed for divorce.
The first officers at the scene found Robert Schmidt and Sara Schmidt involved in an altercation, according to a statement released Wednesday from the

Calumet County Sheriff's Office. Officers heard gunshots as they approached and immediately confronted Robert Schmidt, who fled to the backyard.

RELATED: Two dead after shooting on Sweet Clover Drive (/story/news/2018/01/09/police-scene-possible-shooting-darboy/1019350001/)

More officers responded and cornered Schmidt. They then heard another gunshot. Officers established a perimeter, but attempts to communicate with
the man were not successful.

The Calumet County SWAT team determined Schmidt died from a self-inflicted gunshot wound. Sara Schmidt was found dead in her vehicle with at least
one gunshot wound.

Autopsies will be performed Wednesday and Thursday by the Fond du Lac County medical examiner.

The response by police from multiple agencies shut down traffic for several hours near the scene. A large
number of emergency vehicles lined the streets surrounding the neighborhood.

USA TODAY NETWORK-Wisconsin learned that Robert Schmidt was charged Jan. 4 in Calumet County with
first-degree sexual assault and kidnapping. Schmidt was ordered to have no contact with Sara Schmidt and not
to possess agun. .

Schmidt’s wife met with an investigator from the Calumet County Sheriff's Office on Jan. 2, according to a
criminal complaint. Schmidt’s wife indicated she had been married to Schmidt for 15 years and had three
children with him, but the couple had "been having marital problems that have been building for years.”

She told the investigator she found a small black device labeled “SpyTec” in their kitchen on Dec. 22 and

Schmidt (Photo: Courfesy of the
Calumet County Sheriff's Office) suspected Schmidt was tracking her car or phone.

She also told the investigator Schmidt had recently purchased a black handgun and on Dec. 31 had "held the gun to her head, tied her up with a cord and
duct tape, cut off her clothes" and assaulted her.

http://www.postcrescent.com/story/news/2018/01/10/police-identify-two-people-killed-domestic-dispute... 1/30/2018
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Schmidt’s wife said she wanted to report the New Year's Eve incident fo police because “she does not feel safe at home with her children anymore.”

" Schmidt met with two Calumet County investigators on Jan. 2 and said the incident was “a result of stress” that had been building up all month and that
he “snapped.” Schmidt said his decision to use the gun was “spur of the moment.”

Schmidt admitted to pointing the gun at his wife several times and tying her to the bed for “not more than a couple hours.” He also admitted he had
purchased a tracking device for his wife’s car about a month before the Dec. 31 incident because he was suspicious of her relationship with a coworker.

Scotty DeClark, 21, who lives nearby, saw police vehicles lining Noe Road on Tuesday when he walked up from his downstairs, where he&ﬁbﬂkﬁjhmir;g
headset on.
Two dead in Darboy shooting, Jan. 9,

DeClark fives on a street near where police were called, but he and at least one of his neighbors initi2liBought the blue and red fights meant yet another
traffic stop. They soon learned that wasn't the case.

He was about to go to the gas station when he saw an officer with a large gun walking along a fence behind his home, he said.

He ended a EaceTime call with a friend in order to record what was happening. He filmed the officer walking along a fence behind his home.
He said he saw a man under a tree in a backyard diagonal from his own. The free was at the end of the fence where an officer was positioned.
DeClark said the man died under that tree.

The violence was out of the ordinary for a normally quiet neighborhood.

“There’s never cops over here, that's why it's weird (the shooting) was over here,” DeClark said.

Read or Share this story: http://post.cr/2D1gU6i

Ay

car sales

http://www.postcrescent.com/story/news/2018/01/10/police-identify-two-people-killed-domestic-dispute... 1/30/2018
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920-517-3753

Committee on Insurance
Financial Services
Constitution and Federalism
Madison, Wisconsin 53703

RE: Senate Joint Resolution 95

Dear Senators:

My name is Katie Huskey, founder of Justice For Sara, and | am a community member living in Appleton,
Wisconsin. | am a college mental health professional, mother, wife and advocate for women's rights.

f am writing to ask that you support SIR 95 in order to increase the safety of our community and of
brave survivors of violent crimes.

On January 9%, 2018 Sara Schmidt was murdered by her husband, who also killed himself. This tragedy
occurred after Robert, Sara’s husband, was released on $10,000 bond following his arrest for 1°' degree
sexual assault with the use of a dangerous weapon and kidnapping/seize or confine without consent.
Sara and Robert have 3 children who were left behind. Although SIR 95 doesn’t directly address the
issue of bond around domestic violence or sexual assault, | do believe that this law would increase the
protection of such victims. It is my belief that if SJR 95 was already a law, Sara would still be with us and
her abuser would still be behind bars.

| appreciate your help and | humbly request that you send me a response letting me know if you are able
to support SIR 95 that would improve community and victim safety in regards to bond. Furthermore, |
request future dialogue specific to our mutual goal of protecting victims and survivors of domestic abuse
and sexual assault, through a mandate which the primary focus is on the safety of victims, witnesses,
and the community when making a bond determination. Although we stand behind every citizen’s right
to due process, we feel survivor and public safety must be more thoroughly addressed within our justice
system as it pertains to the issuing of bond.

Thank you for your time and considering my request. | look forward to communicating with you soon.
Si‘nglerely, &
»_..-}\ H P N \ [ ) "{ - .
ey ~ 1 s A AN T 'J.:)\ o
e \U\H\mm AU Al
Katie Huskey, MSW, APSW

Justice For Sara
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Senate Committee on InSurance, Financial Serv1ces Const1tut10n and Federahsm o
i Senate Joint Resolution 95. :
- Tuesday, January 30, 2018 - '

Chairman Crai g and memhers,

. Thank you for having this hearing on Senate Joint Resolution (SJR) 95, which proposes changes to the -
Wisconsin Constitution related to eligibility and conditions for release prior to conviction. The State -
'Public Defender (SPD) is concerned that these changes will result in a significant increase in the
" number of people detained pretrlal Who are presumed mnocent and do not pose a serious r1sk to the
: commumty : ‘

- Itisa fundamental principle that 1nd1v1duals accused of committing a crime are presumed 1nnocent
- until proven gullty As the U.S. Supreme Court has noted, “[i]n our society social liberty is the norm,

© ~ and detention prior to trial or without trial is the carefully limited exception.” (United States v. Salerno,

481 U.8. 739, 755; 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987)). In determining whether to impose pretrial
conditions of release under current law, a court first considers whether an individual is likely to appear
"~ at future court hearings. A monetary condition of release, bail, may be imposed only if the court finds

- that there is a reasonable basis to believe it is necessary to ensure the individual’s appearance in court.

~ The court may also i impose any reasonable non- monetary condition of release to ensure a defendant’s
appearance in court, protect members of the community from serious bodily harm, or prevent the ’
intimidation of witnesses. Courts also have the ablhty to deny pretnal release from custody to persons
vaccused of certaln Vlolent crlmes

~As presented SJR 95 makes three changes that run counter to the 5th and 8th amendments to the
United State Constitution. :

: F_irst, the resolution would add language to Article I of the Wisconsin Constitution requiring that -

judges consider four new factors in determining the amount of monetary bail imposed. These factors--

~ the seriousness of the offense charged, the previous criminal record of the accused, and the need to
protect members of the community from serious harm or prevent the intimidation of witnesses--are

* appropriate when seiting conditions of release, but are not appropriate considerations in determining
how much money an accused person must post to be released pretrial. Adding these considerations to
the Constitution creates the likelihood that judges will set bail that violates the © ‘excessive bail” '

* prohibition under the 8th Amendment to the U.S. Constitution.

The second change to Article I suggested by the resolutlon amendlng serious bodily harm” to
“serious harm” creates an ambiguity that is unworkable. The vague term “serious harm” would seem
to encompass emotional, economic, or non-criminal behavior which, while perhaps not welcome, is
ot reason enough to deprive someone of their liberty.- Given this overly broad standard, 1t is likely
that far more people will be detained pretrial- than under our current standards. '
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* Finally, the proposed change for Artlcle 1, Sectlon 8(2) creates a due process concern \ under the 5th -

Amendment of the U.S. Constitution.. By removing the requirement that a court make a finding about
“a reasonable basis to believe that the conditions are necessary to assure appearance in court,” the

~ Wisconsin Constitution would remove the due process requirement guaranteed by the U.S.
~Constitution when determining bail. The proposed amendment only requlres con51derat10ns of factors :

it does not requlre any ﬁndmgs before a court 1mposes a cash barl ” ’ :

. .The anticipated effect of th1s language is that W1scons1n wrll see an increase in the number of people
~who are presumed innocent, and unnecessarily | 1ncarcerated while they await trial. This is also bound to '
result in lengthy, and costly 11t1gat10n :

In add1t10n this proposal runs counter to what many other states are looklng at when consrdermg the \
future role of ba11 and monetary cond1t1ons in the criminal Justrce system. :

The State Public Defender (SPD) is a member of the Statewrde Criminal Justice Coordlnatrng Council
(CJCC), a group formed by the Governor and co-chaired by the Attorney General-and Department of

- Corrections Secretary. One of the most significant initiatives of the CJCC has been to work on the

' 1mplementatron of Evidence-Based Decision Making in the criminal justice system; the role of
monetary bail versus a “preventive detention” model has been grven high priority. At a jeint meeting -

- of the Assembly Corrections and Senate Judrclary commrttees in October 2017, the CJCC provrded
background on its work in th1s area.

A preventive detentlon model rémoves the role that money plays in this system by instead determining
pretrial release, on a case-by-case basis, though the use of a risk assessment tool combined with
judicial discretion. Persons are either determined to be of sufficient risk to be held in custody pretrial
or are released with non-monetary conditions pending future court proceedings. This is a significant
improvement over the current process, which allows people with access to money, though potentially
 high-risk, to be released before trial, while people who are low-risk, but who are unable to post even

* modest amounts of cash bail, often remain in custody

Currently, 22 states and the federal courts use a preventive detention system rather than monetary bail..
These systems have shown success in both protecting public safety (fewer crimes committed by '
persons released pretrial) and in reducing incarceration costs (fewer low-risk individuals in custody). |

A risk-based system that removes money as the primary determinant for pretrial release is both more
fair and more protective of public safety than the current system in Wisconsin. '

In addition, there are empirical studies that demonstrate that the length of time someone is held pretrial
“has a measurable impact on future criminal activity. This is based on the principle that detaining both
low and h1gh-r1sk offenders in the same facility increases the likelihood of the low-risk offender
engaging in future criminal behavior.. When a low-risk defendant is held more than 2-3 days, they are
40% more likely to commit another crime after obtaining pretrial release. Being held 8-14 days
pretrial increases the likelihood 51% that a low-risk defendant will commit another crime W1thm two
years after the completlon of the1r case. ‘ : g

Attached to this memo is a copy of a recent brief overview of preventlve detentlon in the Unrted States
prepared by the National Center for State Courts’ Pretrral Justice Center B

@& Pane D




Cjamayma0is

7 Thank you for the opportumty to testify on- Senate J omt Resolutlon 95.. We u:rge the comm1ttee to
*strongly consider whether the resolution is the answer to a perceived problem or whether a more - ‘
~ comprehensive discussion by all criminal justice system partners should be held before amending the

Constitution. As the U.S. Supreme Court has explained, “[u]nless this right to bail before trial is
- preserved, the presumption of innocence, Secured only after centuries of struggle, would loseits
meaning.” (Stack v. Boyle,342U.S. 1,4,72 S.Ct. 1, 96 L.Ed. 3 (1951)). = e L
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Pretrial Justice Center for Courty

Pretrial-Justice Brief 9*

September 2017

Preventive Detention as a Pretrial Reform ”'

Public safety goals are not fnet when high-risk
defendants are released because they can pay the
monetary bail set as a condition of release, while
poor, low-risk defendants remain in jail because
they are unable to pay their monetary bail.* As
states move away from using monetary bail as the
primary. condition for pretrial release and toward
‘risk-based pretrial release decision-making, the use
of preventive detention under clearly defined
circumstances has become an element of pretrial
justice reform.2 Two key tenets of pretrial reform
" are the presumption of release under the least”
“restrictive tonditions and the use of an evidencef'
‘based risk assessment to inform those release
conditions.? In a risk-based system, some '
" _defendants will be found to pose too great a risk to
public safety under any set of release conditions. -
Preventive detention of these defendants with

strong due process requirements can offer courtsa -

legal and evidence-based way to protect the
community during the pretrial period.

“In United States v. Salerno,* the U.S. Supreme Court
upheld the 1984 Bail Reform Act’s® use of
“dangerousness” as an appropriate factor wher
considering pretrial release, holding that the
government’s interest in protecting society from
violent criminals outweighed an individual’s right to

" release. However, the Court erﬁphasized the limited
circumstances under which a defendant can be
denied liberty pending trial and laid out procedural

.safeguards that courts must provide. At the heart of
these safeguards is an adversarial hearing in which

the government must show-by clear and convincing

“evidence that no conditions of release would

reasonably assure the safety of the pubhc or an
individual person.®

Twenty-two states and the District of Columbia now
authorize preventive detention for specified serious.
criminal charges through constitutional provisions, -
statutes, or both.” The District of Columbia was-the
first jurisdiction outside the federal system to
institute preventive detention, while New Jersey
and New Mexico are the most recent statestodo

50.8

Cautionary Considerations

Civil rights advocates and researchers raise
concerns that the use of preventive detention :
without proper protections can result in unlawful -

restrictions on individual liberty and thwart the

legal doctrine that defendants.are presumed
innocent until proven guilty.’ They argue that be_tfer:-
release decisions do not necessarily result from
preventive detention procedures, noting that many
jurisdictions that have authorized preventive

* detention continue to use high money bonds to

keep defendants detained.™ In addition, most
statutes authorize preventive detention based on
the seriousness of the crime charged, which runs
counter to pririciples of individualized review of
defendant’s circumstances and can set up a
rebuttable presumption {i.e., an-assumption of fact
unless contested and proven otherwise) for
detention that the defendant must challenge.*
Many state statutes and constitutional provisions
also do not articulate sufficient constitutional
safeguards and guidance for implementation.2? For
example, in 2013 the National Conference of State

*This Brief was prepared by Susan Keilitz and Sara Sapia of the National Center for State Courts’ Pretrial Justice Center for Courts ]
(www.ncsc.org/pjcc). The Pretrial Justice Center provides information and tools, offers education and technical assistance, facilitates
cross-state learning and collaboratlon and promotes the use of evidence-based pretrial practices for courts across the country: 1t works
" closely with the Conference of Chief Justices, the Conference of State Court Administrators, and other national court organizations to
implement pretrial justice reform. The Center is suppcrted. by the Public Welfare Foundation (PWF). Points of view or opinions expressed
- inthis Brief are those of the author and do not necessarily represent the official position of the NCSC or PWF..




 Legislatures identified 18 jurisdictions (17 states . -

~‘and the District of Columbia) that require a hearing - 7
to detain a defendant pending trial. However, six of -

these states do not specify atime frame for holding
the hearmg, and ten.do.not enumerate defendants
rights.? R :

The three jurisdictions profiled below have heeded
many of these concerns in crafting legislation or
court rules governing the use of preventive

" detention in‘their pretrial systems. All of them

provide important procedural safeguards, including

an adversarial hearing on detention within a short
time after initial detention, the right to appointed
counsel for preventive detention proceedings, a

~ “clear and convincing evidence” standard for
ordering preventive detention, wrltten flndmgs and
reasons for detention, an opportunity for appeal or
review of the detention order, and expedited trial
for defendants who are detained pending trial. -

Prevention Detention in Three Jurisdictions

District of Columbia '

The District of Columbia has been a leaderin -

pretrial justice practices, beginning in 1963 when it

began a pretrial services program with a grant from

the Ford Foundation.'* In 1970 the District eénacted

" the District of Columbia Court Reform and Criminal
Procedure Act,*® which was the first statutory
authorization of pretrial detention based on a
consideration of dangerousness The District’s
current preventive detention statute specifies the
following factors the court must consider in :
determining a defendant’s dangerousness: violent
and dangerous nature of the crime; weight of the
evidence against the defendant; defendant’s
personal character and history (including
community involvement, physical and mental
health, substance abuse, financial resources); past -
failures to appear; criminal history; probation or
parole status; and seriousness of the dangerto ..
others if the defendant is released.*® .

Defendants in the District of Columbia are entitled
~ toarelease hearing at their first appearance. If the
‘ defendant is detalned at thls hearmg, the court »

must hold an adVersariaI hearing within three to
_five days to determine if there are conditions under-

which the defendant could be released. Defendants
subject to pretrial detention have the right to
'appomted counsel for these proceedings. The D.C.
Code includes a rebuttable presumption against
pretrial release-if a judicial officer finds probab‘le
cause that one or more of eight factors applies to

~ the defendant (e.g., committed a dangerous crime -

or crime of violence with a deadly weapon,

" committed a‘dangerous crime pen’ding trial or while

on probatlon or parole).”” To-deny a defendant
pretrial release, the court must find “clear and
convincing evidence that no condition or

" combination will reasonablyassure the appearance
-of the person as required and the safety of any

other person.and the community.” For defendants
detained pending trial, the trial must be held within
100 days unless specified circumstances support
extending this time. - ‘

‘According to the DC Pretrial Services Agency, 16% of

alt cases filed in 2016 resulted in initial detention
(3,269 cases out of 20,880).' Of those initially -
detained, 64% were subsequently released, most as -

an outcome of their preventive-detention hearing. -
Combining initial and subsequent release rates,

over 94% of defendants were released pretrial.
New Jersey

in 2014, New Jersey voters approved amending the

,sta,te,'s constitution (1) to replace the right to bail

with the right to be considered for pretrial release
and (2) to-allow a court to order a defendant
charged with certain crimes to be detained prior to -
trial.?® The amendment authorized the legislature to
enact new statutory provisioné governing pretrial
release and preventive detention. -

The new law, which went into effect January 1,

2017, moves New Jersey away from relying on

monetary release conditions. % In its place is a risk-

. based system that presumes release with the least

restrictive conditions for all defendants except (1)
those charged with or having been convicted of
specified serious crimes or (2) when the prosecutor

beheves there is a serlous rlsk the defendant (a) wrll
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not appearin court or (b) poses a danger to any :
person or the community.#

The b;r(‘)secutdr must file a motion for pretrial

detention and the detention -hearing generally must -

occur no Iater thanthe defendant’s first:

' -appearance. Continuances are allowed in limited : - :

circumstances. Defendants have the right to*
counsel, which will be appointed for them if they ’
cannot afford representation.?? To order pretrial
detention the court must find by clearand -
convincing evidence that “no amount of monetary

bail, non-monetary conditions of pretrial release, or -

combination of monetary bail and non-monetary
conditions would reasonably assure the person’s
appearance in court when required, or protect the
safety of any other person or the community, or
prevent the person from obstructing or attempting
to obstruct the criminal justice process.”? In
reaching its findings, which must be written and -

“inctude a'statement of the reasons for detention,
the court may take'into account a number of factors
that are similar to those used in the District of

- Columbia.?*

In May 2017, New Jersey’s Acting Administrative
Director of the Courts reported that between
January 1, 2017 and March 31, 2017, pretrial
detention was ordered for 12.4% of defendants
(1,262 total). Fifty-five percent of those detentions
~ were based on the court granting prosecutors’
motions to deny pretrial release.”

New Mexico

In November 2016, New Mexico voters approved a
state constitutional amendment to allow courts to
deny pretrial release to defendants charged with a
felony if a prosecutor proves by clear and
convincing evidence that no release conditions will
reasonably protect the safety of any other person
or the community. The amendment also prohibited
courts from denying pretrial release for defendants
who are not considered dangerous and do not pose
a flight risk based solely on the defendant’s inability

- to post a money-or property bond.? In June 2017,

the New Mexico Supreme Court issued detailed

Cyonter fgr S5 Cusdrly

o procedural rules for pretrial detention and release

in the state’s trial courts.”’” These ruIes became

_ effectweJuIy 1, 2017

Rule 5-409 of_the New Mexico Rules of Criminal
Procedure for the District Courts governs preventive - -

detention in the District Courts. 2* The court may
order pretrial detention only if the.defendant is

', charged with a felony and the prosecutor files a -
motion for pretrial detention that states the spec1f|c

facts supporting the motlon

,THe prosecthr rnay file a motion for pretrial

detention at any time, but the hearingon'the -

motion must be held within five days of filing or the - -

arrest of the defendant based on the motion. The
court rule spells out the defendant’s rights, which
include the right to appointed counsel. The
prosecutor has the burden of proving “by clear and

* convincing evidence that no release conditions will
_reasonably protect the safety of any other person
or the community. “* If the prosecutor fails to meet

this burden, the court follows the provisions of Rule
5-401 to issue an order setting the conditions of
release.® If the court finds that the burden has-

been met, the court must file written findings of the

specific facts that explain the detention. The court
also must expedite the trial date for any defendant
detained pending trial. ‘ ,

~ Moving Forward with_Precautio,n_si'

Jurisdictions that institute preve'nt:ive detention

~measures, whether through constitutional

amendment, legislation, or court rule, should
require explicit safeguards that provide defendants
meaningful exercise of their due process rights as
articulated by the U.S. Supreme Court in United
States v. Salerno. Key elements of these safeguards
should include (1) an adversarial hearing within a
reasonably short time after arrest, (2) the right to
counsel as an essential element of an adversarial
proceeding, (3) a judicial finding of clear and
convincing evidence that no conditions of release
could provide reasonable assurance of public safety,
(4) pretrial detention orders that clearly state the
specific reasons for detention, {5) an opportunity

for appeal or review of the detention order, and (6)

{ :S Prepared by the Natlonal Centerfor State Courts Pretrlal Justice Center for Page 3
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strict adherence to the Jurlsdlctlon s speedy trlal
“requirements.3! The underlying principle for any
pretrial justice reform, and most pointedly for
~ preventive detention, must be the Court’s :
declaration inSalerno: “In"our society’ |rberty is the’
‘norm, and detention prior to trial or without trial is
" the carefully I|m|ted exceptlon v3z -
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