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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    

No.  2011AP1240   
( L. C.  No.  1988FA73)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Pat r i c i a A.  Johnson,  
 
 Pet i t i oner –Appel l ant   
 
 v.  
 
Mi chael  R.  Mast er s,    
 
 Respondent –Respondent   

FI LED 
 

MAY 17,  2013 
 

Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  

 

  

 

APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Waukesha 

Count y,  Kat hr yn W.  Fost er ,  Judge.   Reversed and cause remanded.   

 

¶1 N.  PATRI CK CROOKS,  J.     Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  

St at .  § 809. 61 ( 2009- 10) .   I t  concer ns a di sput e over  t he 

enf or ceabi l i t y  of  a pensi on awar d i n a di vor ce j udgment .   The 

speci f i c  quest i on we addr ess i s whet her  t he c i r cui t  cour t  er r ed 

when i t  deni ed Pat r i c i a Johnson' s mot i on f or  t he ent r y of  a 

qual i f i ed domest i c r el at i ons or der  ( QDRO)  on t he gr ounds t hat  

t he mot i on was bar r ed by Wi s.  St at .  § 893. 40,  a st at ut e of  
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r epose, 1 whi ch st at es t hat  " act i on upon a j udgment  or  

decr ee .  .  .  shal l  be commenced wi t hi n 20 year s af t er  t he 

j udgment  or  decr ee i s ent er ed or  be bar r ed. "   Johnson had f i l ed 

a mot i on on Sept ember  13,  2010,  seeki ng t o compel  Mi chael  

Mast er s t o pr ov i de pensi on i nf or mat i on so t hat  t he necessar y 

QDRO coul d be pr epar ed and hi s Wi sconsi n Ret i r ement  Syst em ( WRS)  

pensi on coul d be di v i ded i n accor dance wi t h t he j udgment  of  

di vor ce.  The j udgment  i n t he di vor ce had been f i l ed mor e t han 20 

year s bef or e,  on Jul y 20,  1989.   Wi t h r egar d t o t he pensi on 

benef i t s,  t he j udgment  had awar ded Johnson hal f  of  t he val ue 

accr ued dur i ng t he span of  t he mar r i age and st at ed t hat  a QDRO 

" shal l  be submi t t ed t o secur e t hese r i ght s. "    

¶2 Thi s cour t  has uphel d t he appl i cat i on of  Wi s.  St at .  

§ 893. 40 i n a f ami l y l aw cont ext . 2  We see no evi dence f or  t he 

ar gument  t hat  t he l egi s l at ur e i nt ended f or  f ami l y l aw j udgment s 

t o be cat egor i cal l y exempt ed f r om i t s appl i cat i on t hough we 

r ecogni ze t he r eal i t i es of  f ami l y cour t  j udgment s and see some 

                                                 
1 We addr ess t he quest i on as pr esent ed i n t he cer t i f i cat i on 

by t he cour t  of  appeal s and as br i ef ed by t he par t i es.   We do 
not  at t empt  t o answer  quest i ons not  r ai sed by t he cer t i f i cat i on.      

2 That  case i nvol ved an act i on by t he St at e t o enf or ce 
payment  of  chi l d suppor t  t hat  had been or der ed i n a di vor ce 
j udgment .   We hel d t hat  Wi s.  St at .  § 893. 40 gover ned t he case.  
We sai d,  " [ U] nder  t he st at ut e,  an act i on br ought  t o enf or ce a 
chi l d suppor t  j udgment  must  be commenced wi t hi n 20 year s of  t he 
dat e when t he j udgment  i s ent er ed.  The per i od of  l i mi t at i on 
begi ns t o r un upon ent r y of  j udgment ,  i r r espect i ve of  whet her  
any payment  under  t hat  j udgment  has been mi ssed. "   Hami l t on v.  
Hami l t on,  2003 WI  50,  ¶4,  261 Wi s.  2d 458,  661 N. W. 2d 832.  
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evi dence t hat  t hi s cour t  has made cer t ai n accommodat i ons f or  t he 

ongoi ng obl i gat i ons t hat  ar e common i n t hat  ar ea.   Ther e i s a 

t wi st  i n t hi s case,  however ,  t hat  we consi der  di sposi t i ve of  t he 

quest i on,  and t hat  i s t he f act  t hat  even t hough t he 1989 

j udgment  r equi r ed t he f i l i ng of  a QDRO,  t he WRS was not  

aut hor i zed under  st at ut e t o accept  a QDRO r el at ed t o t hi s 

di vor ce unt i l  May 2,  1998.  

¶3 I n or der  t o i nt er pr et  t he r el evant  st at ut es t o avoi d 

" absur d or  unr easonabl e r esul t s, " 3 and i n or der  t o " const r u[ e]  

each i n a manner  t hat  ser ves i t s pur pose" 4 as we ar e bound t o do,  

we hol d t hat  Johnson' s mot i on i s not  bar r ed by t he oper at i on of  

Wi s.  St at .  § 893. 40.   The j udgment  cont ai ned a pr ovi s i on t hat  

r equi r ed t he f i l i ng of  a QDRO wi t h t he WRS,  and i t  was not  unt i l  

1998 t hat  l egi s l at i on aut hor i zed WRS t o accept  such or der s f or  

mar r i ages such as t hi s one t hat  wer e t er mi nat ed i n 1989.   I t  

woul d be absur d and unr easonabl e t o const r ue t he st at ut e of  

r epose i n such a way t hat  i t  woul d begi n t o r un at  t he t i me of  a 

j udgment  wi t h r egar d t o a pr ovi s i on t hat  ass i gned Mast er s '  

i nt er est  cont r ar y t o exi st i ng l aw,  whi ch was and cont i nued f or  

t he next  ni ne year s t o be t hat  WRS pensi on i nt er est s wer e not  

assi gnabl e. 5  Const r ui ng t he st at ut e as st ar t i ng t o r un as t o t he 

                                                 
3 St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 

WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110.  

4 St at e v.  Szul czewski ,  216 Wi s.  2d 495,  503,  574 N. W. 2d 660 
( 1998) .  

5 Wi s.  St at .  § 40. 08( 1) ( 1987- 88) ,  i n ef f ect  at  t he t i me of  
t he 1989 di vor ce j udgment ,  st at ed:  
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pensi on pr ovi s i on at  t he poi nt  when t he pr ovi s i on was no l onger  

cont r ar y t o l aw i s a way t o r et ai n t he st at ut e' s l i mi t i ng 

f unct i on " i n a manner  t hat  ser ves i t s pur pose. "   Under  t he 

c i r cumst ances pr esent  i n t hi s case6 wher e a st at ut e pr ecl udes a 

pr ovi s i on i n a j udgment ,  t he st at ut e of  r epose cannot  begi n t o 

r un as t o t hat  pr ovi s i on unt i l  t he l egi s l at ur e changes t he l aw 

such t hat  t he pr ovi s i on can be car r i ed out .   I n t hi s case,  t hat  

change went  i nt o ef f ect  on May 2,  1998,  and t he st at ut e of  

r epose wi l l  bar  act i ons on such a pr ovi s i on onl y af t er  May 1,  

2018.   We t her ef or e r ever se t he or der  of  t he c i r cui t  cour t  and 

r emand f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.   

BACKGROUND 

¶4 The ci r cui t  cour t ' s  or der  t hat  we r evi ew deni ed 

Johnson' s mot i on f or  t he ent r y of  a QDRO and gr ant ed Mast er s '  

mot i on t o di smi ss based on Wi s.  St at .  § 893. 40.   The QDRO t hat  

Johnson sought  f r om t he Waukesha Count y Ci r cui t  Cour t ,  t he 

Honor abl e Kat hr yn W.  Fost er  pr esi di ng,  i s an or der  t hat  woul d 

aut hor i ze t he admi ni st r at or  of  Mast er s '  pensi on pl an,  t he 

Wi sconsi n Ret i r ement  Syst em,  t o assi gn Johnson a por t i on of  hi s  

                                                                                                                                                             
The benef i t s payabl e t o,  or  ot her  r i ght s and i nt er est s 
of ,  any member ,  benef i c i ar y or  di st r i but ee of  any 
est at e under  any of  t he benef i t  pl ans admi ni st er ed by 
t he depar t ment  .  .  .  shal l  not  be assi gnabl e,  ei t her  
i n l aw or  equi t y,  or  be subj ect  t o execut i on,  l evy,  
at t achment ,  gar ni shment  or  ot her  l egal  pr ocess except  
as speci f i cal l y pr ovi ded i n t hi s sect i on.  

6 We addr ess t he quest i on as pr esent ed i n t he cer t i f i cat i on 
by t he cour t  of  appeal s and as br i ef ed by t he par t i es.   We do 
not  at t empt  t o answer  quest i ons not  r ai sed by t he cer t i f i cat i on.      
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pensi on benef i t s,  i n accor dance wi t h t he di vor ce j udgment .   I t  

i s  i mpor t ant  t o pr ovi de a br i ef  expl anat i on of  what  a QDRO i s 

and why t her e was no aut hor i t y f or  t he WRS t o accept  one when 

Johnson and Mast er s di vor ced i n 1989.     

¶5 QDROs ar e def i ned by t he Empl oyee Ret i r ement  I ncome 

Secur i t y Act  ( ERI SA) ,  t he f eder al  l aw t hat  gover ns pr i vat e 

sect or  pensi on pl ans.   " The pr i mar y obj ect i ve of  ERI SA i s t o 

pr ot ect  empl oyees f r om t he mi smanagement  of  f unds set  asi de t o 

f i nance empl oyee benef i t s and pensi ons by est abl i shi ng a 

compr ehensi ve r egul at or y scheme t hat  r equi r ed empl oyer s t o 

f ul f i l l  cer t ai n r epor t i ng,  di scl osur e and f i duci ar y dut i es. "   

Aur or a Med.  Gr oup v.  DWD,  2000 WI  70,  ¶16,  236 Wi s.  2d 1,  612 

N. W. 2d 646 ( c i t at i ons omi t t ed) .   Feder al  l aw gener al l y pr ohi bi t s  

assi gni ng pensi on benef i t s;  however ,  i t  pr ovi des a mechani sm i n 

QDROs t o assi gn pensi on benef i t s under  cer t ai n c i r cumst ances:   

 
[ T] he ant i - al i enat i on pr ovi s i on i n [ t he Empl oyee Ret i r ement  
I ncome Secur i t y Act ]  pr ecl udes assi gnment  of  t he pensi on 
benef i t s [ wi t hout ]  a val i d QDRO.  See 29 U. S. C.  § 1056( d) ( 1)  
( " [ e] ach pensi on pl an shal l  pr ovi de t hat  benef i t s pr ovi ded 
under  t he pl an may not  be assi gned or  al i enat ed" ) .   ERI SA' s 
pr ohi bi t i on on t he assi gnment  or  al i enat i on of  pensi on 
benef i t s has been st r i ct l y enf or ced.   A QDRO i s an expr ess 
except i on t o ERI SA' s ant i - al i enat i on pr ovi s i on.   See ERI SA 
§ 1056( d) ( 3) ( B) ( i ) ( I ) .  .  .  .  29 U. S. C.  § 1056( d) ( 3) ( B) ( i )  
def i nes a “ qual i f i ed domest i c r el at i ons or der ”  as a 
domest i c r el at i ons or der  
 

( I )  whi ch cr eat es or  r ecogni zes t he exi st ence of  an 
al t er nat e payee' s r i ght  t o,  or  assi gns t o an 
al t er nat e payee t he r i ght  t o,  r ecei ve al l  or  a 
por t i on of  t he benef i t s payabl e wi t h r espect  t o 
a par t i c i pant  under  a pl an,  and 
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( I I )   wi t h r espect  t o whi ch t he r equi r ement s of  
subpar agr aphs ( C)  and ( D)  ar e met . . . .  

I n r e Gendr eau,  191 B. R.  798,  801- 02 ( B. A. P.  9t h Ci r .  1995)  

af f ' d,  122 F. 3d 815 ( 9t h Ci r .  1997)  ( c i t at i ons omi t t ed) .   " A 

qual i f i ed domest i c r el at i ons or der  per mi t s payment  of  benef i t s 

of  qual i f i ed pr i vat e r et i r ement  pl ans t o one ot her  t han t he 

empl oyee spouse.  Such a r eci pi ent  i s denomi nat ed an ' al t er nat e 

payee, '  whi ch i ncl udes a nonempl oyee spouse. "   Schi nner  v.  

Schi nner ,  143 Wi s.  2d 81,  86 n. 1,  420 N. W. 2d 381 ( Ct .  App.  1988)  

( c i t at i ons omi t t ed) .    

¶6 ERI SA does not  appl y t o gover nment  r et i r ement  pl ans 

such as t he WRS,  see 29 U. S. C. A.  § 1003( b) ( 1) ,  and t he Wi sconsi n 

st at ut es t hat  gover ned t hose pl ans i ni t i al l y  made no pr ovi s i on 

f or  QDROs.   I n Li ndsey v.  Li ndsey,  t he cour t  of  appeal s 

descr i bed an ear l y unsuccessf ul  at t empt  t o pass l egi s l at i on 

aut hor i z i ng t he Wi sconsi n Ret i r ement  Syst em t o accept  QDROs:  

  
1985 Assembl y Bi l l  689 was a pr oposal  t o cr eat e a pr ocedur e 
wher eby a par t i c i pant ' s accumul at ed r i ght s and benef i t s 
under  t he Wi sconsi n Ret i r ement  Syst em coul d be made t he 
subj ect  of  a " qual i f i ed domest i c r el at i ons or der . "  See 
Anal ysi s by t he Legi s l at i ve Ref er ence Bur eau t o 1985 
Assembl y Bi l l  689.  The f i scal  not e t o t hi s pr oposed 
l egi s l at i on obser ved t hat  " [ t ] he st at ut es gover ni ng t he 
Wi sconsi n Ret i r ement  Syst em ( WRS)  do not  pr ovi de a 
mechani sm f or  di v i di ng r i ght s and benef i t s under  t he syst em 
t o compl y wi t h a cour t  or der . "  " The pur pose of  t hi s bi l l  i s  
t o pr ovi de a mechani sm f or  t he di v i s i on of  WRS benef i t s 
pur suant  t o a qual i f i ed domest i c r el at i ons or der  i ssued by 
a cour t  i n a manner  s i mi l ar  t o t hat  est abl i shed by Feder al  
l aw f or  pr i vat e sect or  pensi on pl ans. "  Repor t  of  Joi nt  
Sur vey Commi t t ee on Ret i r ement  Syst ems f or  1985 Assembl y 
Bi l l  689 ( emphasi s added) .  Thi s pr oposed l egi s l at i on f ai l ed 
t o pass t he Assembl y.  
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Li ndsey v.  Li ndsey,  140 Wi s.  2d 684,  694 n. 8,  412 N. W. 2d 132 

( Ct .  App.  1987) .   The st at e of  t he l aw i n Wi sconsi n i n 1989 was 

t hat  benef i t s,  r i ght s and i nt er est s of  any WRS member  " shal l  not  

be assi gnabl e,  ei t her  i n l aw or  equi t y,  or  be subj ect  t o 

execut i on,  l evy,  at t achment ,  gar ni shment  or  ot her  l egal  pr ocess 

except  as speci f i cal l y pr ovi ded i n t hi s sect i on[ , ] "  and no 

pr ovi s i ons wer e i ncl uded f or  QDROs.   Wi s.  St at .  § 40. 08( 1)  

( 1987- 88) .   That  r emai ned t he l aw unt i l  t he passage of  1989 Wi s.  

Act  218,  whi ch aut hor i zed WRS t o accept  QDROs begi nni ng Apr i l  

28,  1990,  but  di d not  appl y r et r oact i vel y t o di vor ces occur r i ng 

pr i or  t o t he new st at ut e' s ef f ect i ve dat e,  whi ch was Apr i l  28,  

1990.   I t  was not  unt i l  May 2,  1998,  t hat  WRS was aut hor i zed by 

1997 Wi s.  Act  125 t o accept  QDROs r el at ed t o di vor ces t hat  

became ef f ect i ve bet ween Januar y 1,  1982,  and Apr i l  28,  1990.   

I n par t ,  1997 Wi s.  Act  125 st at ed,  

  
40. 08( 1m) ( k)  of  t he st at ut es i s cr eat ed t o r ead:  .  .  .  [ A]  
cour t  may r evi se or  modi f y a j udgment  or  or der  speci f i ed 
under  subd.  1.  f or  par t i c i pant s whose mar r i ages wer e 
t er mi nat ed by a cour t  on or  af t er  Januar y 1,  1982,  and 
bef or e Apr i l  28,  1990,  but  onl y wi t h r espect  t o pr ovi di ng 
f or  payment  i n accor dance wi t h a qual i f i ed domest i c  
r el at i ons or der  of  benef i t s under  t he Wi sconsi n r et i r ement  
syst em t hat  ar e al r eady di v i ded under  t he j udgment  or  
or der .   

1997 Wi s.  Act  125,  § 5.   That  aut hor i zat i on c l osed a gap t hat  

had been cr eat ed by t he ear l i er  l egi s l at i on aut hor i z i ng WRS t o 

accept  QDROs but  f ai l i ng t o s t at e c l ear l y t hat  i t  appl i ed 

r et r oact i vel y t o di vor ces t hat  became f i nal  af t er  Januar y 1,  

1982 and bef or e Apr i l  28,  1990.    
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¶7 The f i nal  j udgment  i n Johnson and Mast er s '  di vor ce was 

ent er ed on Jul y 20,  1989,  so i t  f el l  i nt o t he cat egor y of  

di vor ces t hat  wer e cover ed by t he change i n t he l aw t hat  t ook 

ef f ect  i n 1998 wi t h r egar d t o QDROs.   The j udgment  st at ed t hat  

t he Mar i t al  Agr eement  bet ween t he par t i es was appended t o t he 

j udgment  and was " appr oved as r easonabl e"  and was i ncor por at ed 

i nt o t he j udgment  of  t he c i r cui t  cour t .   The Mar i t al  Agr eement  

i ncl uded t he f ol l owi ng pr ovi s i ons:  

V.  Pr oper t y Di v i s i on – Pensi on 

The Pet i t i oner  shal l  be awar ded [ hal f ]  of  t he val ue of  
t he Respondent ' s Wi sconsi n Ret i r ement  Syst em benef i t s 
accr ued f r om dat e of  mar r i age t hr [ ough]  t he dat e of  
di vor ce.   A QDRO shal l  be submi t t ed t o secur e t hese 
r i ght s.  

 .  .  .   

X.  Execut i on of  document s 

Now or  i n t he f ut ur e,  upon demand,  t he par t i es agr ee 
t o execut e and del i ver  any and al l  document s whi ch may 
be necessar y t o car r y out  t he t er ms and condi t i ons of  
t hi s mar i t al  agr eement .  

 .  .  .   

XI I .  Di vest i ng of  pr oper t y r i ght s 

Except  as ot her wi se pr ovi ded f or  i n t hi s mar i t al  
agr eement ,  each par t y shal l  be di vest ed of  and each 
par t y wai ves,  r enounces and gi ves up pur suant  t o Wi s.  
St at s.  § 861. 07,  al l  r i ght ,  t i t l e and i nt er est  i n and 
t o t he pr oper t y awar ded t o t he ot her .  Al l  pr oper t y and 
money r ecei ved and r et ai ned by t he par t i es shal l  be 
t he separ at e pr oper t y of  t he r espect i ve par t i es,  f r ee 
and cl ear  of  any r i ght ,  t i t l e,  i nt er est  or  c l ai m of  
t he ot her  par t y,  and each par t y shal l  have t he r i ght  
t o deal  wi t h and di spose of  hi s or  her  separ at e 
pr oper t y as f ul l y  and ef f ect i vel y as i f  t he par t i es 
had never  been mar r i ed.  
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XI I I .  Mut ual  r el eases 

Nei t her  par t y may,  at  any t i me her eaf t er ,  sue t he 
ot her ,  or  hi s or  her  hei r s,  per sonal  r epr esent at i ves 
or  assi gns,  f or  t he pur pose of  enf or ci ng any or  al l  of  
t he r i ght s r el i nqui shed and/ or  wai ved under  t hi s 
mar i t al  agr eement .  Bot h par t i es al so agr ee t hat  i n t he 
event  any sui t  shal l  be commenced,  t hi s r el ease,  when 
pl eaded,  shal l  be and const i t ut e a compl et e def ense t o 
any such cl ai m or  sui t  so i nst i t ut ed by ei t her  par t y.  

 .  .  .   

XX.  Sur vi val  of  mar i t al  agr eement  af t er  j udgment  

Bot h par t i es agr ee t hat  cer t ai n par agr aphs of  t hi s 
mar i t al  agr eement  shal l  sur vi ve t he subsequent  
j udgment  of  di vor ce and shal l  have i ndependent  l egal  
s i gni f i cance.  Thi s mar i t al  agr eement  i s a l [ e] gal l y 
bi ndi ng cont r act ,  ent er ed i nt o f or  good and val uabl e 
consi der at i on.  I n t he f ut ur e,  ei t her  par t y may enf or ce 
t hi s speci f i c  mar i t al  agr eement  i n t hi s or  any ot her  
cour t  of  compet ent  j ur i sdi ct i on.  

¶8 I n Apr i l  2009,  near l y 20 year s af t er  t he di vor ce was 

f i nal ,  Mast er s r et i r ed f r om hi s j ob as a school  j ani t or .   I t  i s  

undi sput ed t hat  Mast er s di d not  not i f y Johnson t hat  he was 

r et i r i ng.   Accor di ng t o an undi sput ed af f i davi t  i n t he r ecor d,  

Johnson l ear ned i n Mar ch 2010 t hat  Mast er s had r et i r ed.   On 

Mar ch 3,  2010,  Johnson f i l ed a f or m QDRO t hat  was si gned by t he 

c i r cui t  cour t  on Mar ch 5,  2010,  and vacat ed by st i pul at i on of  

t he par t i es 24 days l at er  when i t  was di scover ed t hat  i t  

cont ai ned an er r or .   Johnson t hen r et ai ned new counsel  and t ook 

st eps t o obt ai n a val uat i on of  t he pensi on and dr af t  a QDRO t o 

obt ai n her  por t i on of  t he pensi on.    

¶9 When WRS not i f i ed Johnson t hat  Mast er s '  aut hor i zat i on 

was r equi r ed i n or der  t o di scl ose t he pensi on val ue i nf or mat i on,  

she sought  hi s aut hor i zat i on.   On Sept ember  7,  2010,  Johnson 
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r ecei ved not i f i cat i on t hat  Mast er s woul d not  pr ovi de t he 

necessar y aut hor i zat i on.   Johnson t hen f i l ed a mot i on on 

Sept ember  12,  2010,  f or  or der s t o r equi r e Mast er s t o r el ease hi s 

pensi on i nf or mat i on.   At  a hear i ng bef or e a cour t  commi ssi oner ,  

Mast er s was or der ed t o s i gn t he aut hor i zat i on.   He t hen moved 

f or  a hear i ng de novo i n t he c i r cui t  cour t .    

¶10 I n t he c i r cui t  cour t ,  Mast er s moved t o di smi ss t he 

mot i on on t he gr ounds t hat  Johnson' s mot i on was bar r ed by Wi s.  

St at .  § 893. 40 because i t  st at es t hat  act i on must  be commenced 

wi t hi n 20 year s af t er  " t he j udgment  or  decr ee i s ent er ed, "  and 

i t  i ncl udes no exempt i ons f or  f ami l y l aw j udgment s.   I n t he 

al t er nat i ve,  he ar gued t hat  t he doct r i ne of  l aches bar r ed 

Johnson' s c l ai m because her  del ay i n seeki ng t he QDRO was 

unr easonabl e and pr ej udi ced hi m.   Johnson ar gued t hat  t he 

st at ut e of  r epose coul d not  oper at e as a bar  t o her  mot i on i n 

l i ght  of  Wi s.  St at .  § 767. 01,  i n Ch.  767,  Act i ons Af f ect i ng t he 

Fami l y,  whi ch st at es t hat  " c i r cui t  cour t s .  .  .  have aut hor i t y 

t o do al l  act s and t hi ngs necessar y and pr oper  i n t hose act i ons 

and t o car r y t hei r  or der s and j udgment s i nt o execut i on as 

pr escr i bed i n t hi s chapt er . "  Al t er nat i vel y,  Johnson ar gued t hat  

t he doct r i nes of  uncl ean hands and equi t abl e est oppel  pr ecl uded 

Mast er s '  st at ut e of  r epose def ense. 7  The ci r cui t  cour t  hel d t wo 

hear i ngs on t he mat t er ,  and t he par t i es br i ef ed t he i ssues 

ext ensi vel y.   

                                                 
7 The par t i es '  br i ef s t o t he c i r cui t  cour t  cont ai ned ot her  

ar gument s t hat  ar e not  r eci t ed her e because t hey wer e not  
pur sued on appeal .  
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¶11 The ci r cui t  cour t  gr ant ed Mast er s '  mot i on t o di smi ss 

based on Wi s.  St at .  § 893. 40,  and i t  deni ed hi s mot i on t o 

di smi ss based on t he doct r i ne of  l aches.   I t  deni ed Johnson' s 

mot i on f or  t he ent r y of  a QDRO.   I n r ul i ng f r om t he bench,  t he 

c i r cui t  cour t  st at ed:  

The,  quot e,  cause of  act i on,  t he abi l i t y  t o obt ai n a 
QDRO,  was not  di r ect l y t r i gger ed by t he act ual  
r et i r ement  of  Mr .  Mast er s.   I t  was,  i n f act ,  a r esul t  
of  a 1989 di vor ce decr ee and af t er  t he passage of  t he 
Wi sconsi n Act  of  125 i n 1997 was subj ect  t o be 
execut ed f r om t hat  t i me goi ng f or war d,  not  cont i ngent  
on t he r et i r ement  dat e of  Mr .  Mast er s. 8  

¶12 Johnson appeal ed t he deni al  of  her  mot i on. 9  The cour t  

of  appeal s cer t i f i ed t he case t o t hi s cour t ,  and we accept ed 

cer t i f i cat i on.  

DI SCUSSI ON 

¶13 The quest i on pr esent ed by t hi s case i s how t he st at ut e 

t hat  r equi r es " act i on upon a j udgment  or  decr ee"  t o be 

" commenced wi t hi n 20 year s"  appl i es t o a j udgment  cont ai ni ng a 

pr ovi s i on t hat  cannot  be per f or med under  exi s t i ng l aw at  t he 

t i me of  j udgment .   I t  i s  a quest i on of  st at ut or y i nt er pr et at i on,  

a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo.   Teschendor f  

                                                 
8 The ci r cui t  cour t  al so st at ed t hat  t he doct r i ne of  l aches 

woul d f avor  t he pet i t i oner ' s posi t i on except  t hat  i t  " r uns f ul l  
f ace i nt o t he st one wal l  i n t he f or m of  t he st at ut e of  r epose. "   
The ci r cui t  cour t  expr essed i t s bel i ef  t hat  t he r esul t  was 
i nequi t abl e:  " I  f r ankl y hope I  am wr ong [ i f  t he case i s 
appeal ed]  because I  do bel i eve my deci s i on i s a har sh r esul t . "   

9 Mast er s cr oss- appeal ed t he deni al  of  hi s mot i on t o di smi ss 
based on t he doct r i ne of  l aches;  he f i l ed a not i ce of  vol unt ar y 
di smi ssal  of  hi s cr oss- appeal  on Oct ober  6,  2011.   
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v.  St at e Far m I ns.  Cos. ,  2006 WI  89,  ¶9,  293 Wi s.  2d 123,  717 

N. W. 2d 258.   We begi n wi t h est abl i shed pr i nci pl es of  st at ut or y 

i nt er pr et at i on:  

St at ut or y l anguage i s gi ven i t s common,  or di nar y,  and 
accept ed meani ng,  except  t hat  t echni cal  or  speci al l y-
def i ned wor ds or  phr ases ar e gi ven t hei r  t echni cal  or  
speci al  def i ni t i onal  meani ng.   Cont ext  i s  i mpor t ant  t o 
meani ng.  So,  t oo,  i s  t he st r uct ur e of  t he st at ut e i n 
whi ch t he oper at i ve l anguage appear s.  Ther ef or e,  
st at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n 
whi ch i t  i s  used;  not  i n i sol at i on but  as par t  of  a 
whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  
c l osel y- r el at ed st at ut es;  and r easonabl y,  t o avoi d 
absur d or  unr easonabl e r esul t s.    

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  

58,  ¶¶45- 46,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( c i t at i ons 

omi t t ed) .   " Under  t he or di nar y r ul es of  st at ut or y i nt er pr et at i on 

st at ut es shoul d be r easonabl y const r ued t o avoi d conf l i c t .   When 

t wo st at ut es conf l i c t ,  a cour t  i s  t o har moni ze t hem,  

scr ut i ni z i ng bot h st at ut es and const r ui ng each i n a manner  t hat  

ser ves i t s pur pose. "   St at e v.  Szul czewski ,  216 Wi s.  2d 495,  

503,  574 N. W. 2d 660 ( 1998) .    

¶14 We consi der ed a r el at ed quest i on concer ni ng t he 

i nt er pr et at i on of  Wi s.  St at .  § 893. 40 i n Hami l t on v.  Hami l t on,  

2003 WI  50,  261 Wi s.  2d 458,  661 N. W. 2d 832,  whi ch i nvol ved an 

act i on by t he St at e t o col l ect  chi l d suppor t  ar r ear ages " al most  

30 year s af t er  t he or i gi nal  j udgment ,  mor e t han 20 year s af t er  

t he amended j udgment ,  and mor e t han 15 year s af t er  [ t he]  

youngest  chi l d r eached t he age of  maj or i t y. "  I d.  at  ¶2.   

We hol d t hat  Wi s.  St at .  § 893. 40,  whi ch became 
ef f ect i ve on Jul y 1,  1980,  gover ns t he t i me wi t hi n 
whi ch a par t y  may br i ng an i ndependent  act i on t o 
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col l ect  chi l d suppor t  ar r ear ages t hat  accumul at ed 
af t er  t he st at ut e' s ef f ect i ve dat e.   I n addi t i on,  we 
concl ude t hat ,  under  t he st at ut e,  an act i on br ought  t o 
enf or ce a chi l d suppor t  j udgment  must  be commenced 
wi t hi n 20 year s of  t he dat e when t he j udgment  i s 
ent er ed.  The per i od of  l i mi t at i on begi ns t o r un upon 
ent r y of  j udgment ,  i r r espect i ve of  whet her  any payment  
under  t hat  j udgment  has been mi ssed.  

I d. ,  ¶4.    

¶15 The par t i es '  ar gument s wi t h r egar d t o st at ut or y 

i nt er pr et at i on f ocus on t he quest i on of  whet her  t he l egi s l at ur e 

i nt ended t o subj ect  f ami l y l aw j udgment s t o Wi s.  St at .  § 893. 40 

or  t o exempt  t hem f r om i t .  The st at ut e st at es:  

Act i on on j udgment  or  decr ee;  cour t  of  r ecor d.  Except  
as pr ovi ded i n s.  846. 04( 2)  and ( 3)  and 893. 415,  
act i on upon a j udgment  or  decr ee of  a cour t  of  r ecor d 
of  any st at e or  of  t he Uni t ed St at es shal l  be 
commenced wi t hi n 20 year s af t er  t he j udgment  or  decr ee 
i s ent er ed or  be bar r ed.  

Johnson ar gues t hat  her  mot i on i s not  " act i on upon a j udgment  or  

decr ee"  f or  pur poses of  Wi s.  St at .  § 893. 40.   She poi nt s t o Wi s.  

St at .  § 801. 02 as pr ovi di ng gui dance f or  def i ni ng t he t er ms 

" act i on"  and " commence. "   The st at ut e st at es:  

[ A]  c i v i l  act i on i n whi ch a per sonal  j udgment  i s 
sought  i s commenced as t o any def endant  when a summons 
and a compl ai nt  nami ng t he per son as def endant  ar e 
f i l ed wi t h t he cour t ,  pr ov i ded ser vi ce of  an 
aut hent i cat ed copy of  t he summons and of  t he compl ai nt  
i s  made upon t he def endant  under  t hi s chapt er  wi t hi n 
90 days af t er  f i l i ng.  

Because her  mot i on di d not  commence wi t h a summons and 

compl ai nt ,  she ar gues,  i t  does not  const i t ut e " act i on"  wi t hi n 

t he meani ng of  Wi s.  St at .  § 893. 40.   She al so poi nt s t o l anguage 

f r om a f oot not e i n t hi s cour t ' s  deci s i on i n Hami l t on:  
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The cour t  of  appeal s not ed t hat  bot h Wal t er  and t he 
St at e agr ee t hat  t he St at e' s mot i on i s an " i ndependent  
act i on"  upon t he j udgment .   Appar ent l y,  nei t her  par t y  
ar gues t hat  t he St at e coul d not  br i ng a mot i on wi t hi n 
t he cont ext  of  t he or i gi nal  act i on.  We do not  addr ess 
t hi s i ssue because i t  has no bear i ng on our  pr esent  
deci s i on.  

Hami l t on,  261 Wi s.  2d 458,  ¶9 n. 4 ( c i t at i ons omi t t ed) .   She 

ar gues t hat  l anguage means t hat  t he appl i cabi l i t y  of  t he st at ut e 

of  r epose depends on a di st i nct i on bet ween an " i ndependent  

act i on"  and " a mot i on wi t hi n t he cont ext  of  t he or i gi nal  

act i on. "   She cont ends t hat  t he Hami l t on f oot not e s i gnal ed t hat  

t he cour t  wi shed t o l i mi t  t he appl i cat i on of  t he st at ut e of  

r epose i n t he f ami l y l aw cont ext  t o i ndependent  act i ons br ought  

by t hi r d par t i es. 10   

¶16 Mast er s ar gues t hat  t he l anguage of  Wi s.  St at .  

§ 893. 40 i s unambi guous and makes no except i ons t hat  woul d 

                                                 
10 Johnson' s ot her  ar gument  i s t hat  her  i nt er est  i n t he 

pensi on pl an was cr eat ed at  t he t i me t he j udgment  was ent er ed 
and t hat  she i s t her ef or e " ent i t l ed t o seek enf or cement  of  t he 
t er ms of  t he di vor ce j udgment  at  any t i me .  .  .  . "  App.  Br .  at  
12.   For  t hat  pr oposi t i on,  she ci t es Dewey v.  Dewey,  188 Wi s.  2d 
271,  279,  525 N. W. 2d 85 ( Ct .  App 1994)  ( hol di ng t hat  t he f or mer  
wi f e' s " i nt er est  i n one- hal f  of  [ t he f or mer  husband' s]  pensi on 
was not  a par t  of  hi s bankr upt cy est at e nor  was i t  a 
di schar geabl e debt .  I t  was [ t he f or mer  wi f e' s]  separ at e pr oper t y 
upon whi ch t he t i mi ng of  t he execut i on of  t he QDRO had no 
ef f ect . " )   We not e t hat  t he " t i mi ng of  t he execut i on of  t he 
QDRO"  i n t hat  case r ef er s t o t he s i gni f i cance of  t he t i mi ng 
bef or e or  af t er  a bankr upt cy act i on;  t he l anguage cannot  be 
f ai r l y char act er i zed as st andi ng f or  t he pr oposi t i on t hat  t i mi ng 
i s of  no consequence what soever .   I n t hat  case,  t her e was no 
di scussi on of  a st at ut e of  r epose;  t he f or mer  wi f e' s act i on t o 
enf or ce t he j udgment  was commenced t wo year s af t er  t he j udgment  
was ent er ed.   I n any case,  we deci de t hi s case on ot her  gr ounds 
and need not  addr ess t hi s ar gument  f ur t her .     
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exempt  Johnson' s  mot i on f r om bei ng bar r ed 20 year s af t er  t he 

dat e of  t he j udgment .   He ar gues t hat  t hi s cour t ' s  hol di ng i n 

Hami l t on i s t hat  Wi s.  St at .  § 893. 40 appl i ed t o bar  an act i on i n 

a chi l d suppor t  case,  and i t  shoul d be di sposi t i ve of  t hi s case.   

He ar gues t hat  i t  woul d cont r avene t he st at ut e' s l anguage and 

woul d nul l i f y  t he st at ut e i f  t he cour t  wer e t o car ve out  an 

except i on f or  f ami l y l aw j udgment s or  make a di st i nct i on bet ween 

act i ons begun by mot i on and t hose begun by summons and 

compl ai nt .   He ar gues t hat  t he l egi s l at ur e made i t  c l ear  t hat  i t  

had no i nt ent i on of  exempt i ng post - j udgment  act i ons i n f ami l y 

l aw cases f r om t he r equi r ement s of  t he st at ut e of  r epose because 

i t  di d act ual l y enact  a speci f i c  exempt i on i n 2003 i n r esponse 

t o Hami l t on and l i mi t ed t hat  exempt i on t o act i ons f or  chi l d 

suppor t . 11   

¶17 We f i r st  addr ess why Hami l t on does not  answer  t he 

quest i on pr esent ed i n t hi s case.   Fi r st ,  we not e t hat  t he 

                                                 
11 Fol l owi ng t hi s cour t ' s  deci s i on i n Hami l t on,  t he 

l egi s l at ur e accept ed t he cour t ' s  i nvi t at i on t o c l ar i f y i t s 
i nt ent i on wi t h r egar d t o l i mi t at i ons on act i ons t o col l ect  chi l d 
suppor t  owed under  a j udgment .   I t  passed 2003 Wi s.  Act  287,  
whi ch cr eat ed Wi s.  St at .  § 893. 415.  The st at ut e st at es i n 
r el evant  par t :  

( 2)  An act i on t o col l ect  chi l d or  f ami l y suppor t  owed 
under  a j udgment  or  or der  ent er ed under  ch.  767,  or  t o 
col l ect  chi l d suppor t  owed under  a j udgment  or  
or der  .  .  .  shal l  be commenced wi t hi n 20 year s af t er  
t he youngest  chi l d f or  whom t he suppor t  was or der ed 
under  t he j udgment  or  or der  r eaches t he age of  18 or ,  
i f  t he chi l d i s enr ol l ed f ul l - t i me i n hi gh school  or  
i t s equi val ent ,  r eaches t he age of  19.  

Wi s.  St at .  § 893. 415.  
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f oot not e on whi ch Johnson r el i es at  most  i mpl i es onl y t hat  a 

l egal l y meani ngf ul  di st i nct i on may exi st  bet ween an " i ndependent  

act i on"  on a j udgment  and " a mot i on wi t hi n t he cont ext  of  t he 

or i gi nal  act i on. "   I t  does not  necessar i l y  st and f or  t he 

pr oposi t i on t hat  Hami l t on " has no appl i cat i on t o post - j udgment  

mot i ons br ought  bet ween t he or i gi nal  di vor ci ng par t i es pur suant  

t o Wi s.  St at .  § 767. 281 wi t hi n t he act i on i t sel f . "  App.  Br .  at  

7.   That  f ar  over st at es a f oot not e t hat  st at ed onl y,  " We do not  

addr ess t hi s i ssue because i t  has no bear i ng on our  pr esent  

deci s i on. "  Hami l t on,  261 Wi s.  2d 458,  ¶9 n. 4.   Fur t her ,  t he 

hol di ng of  t he case i s st at ed el sewher e i n t he deci s i on as 

" under  t he st at ut e,  an act i on br ought  t o enf or ce a chi l d suppor t  

j udgment  must  be commenced wi t hi n 20 year s of  t he dat e when t he 

j udgment  i s ent er ed. "  I d.  at  ¶4 ( emphasi s added) .   That  l anguage 

woul d appear  t o i ncl ude an act i on " bet ween t he or i gi nal  

di vor ci ng par t i es. "    

¶18 Mast er s consi der s Hami l t on' s hol di ng di sposi t i ve of  

t hi s case because he woul d appl y t he st at ut e her e i n t he same 

way as t he cour t  di d i n Hami l t on t o bar  t he act i on.   But  we have 

al r eady st at ed t hat  we consi der  a cr uci al  f act  i n t hi s case t o 

be t hat  a QDRO coul d not  be assi gnabl e unt i l  per mi t t ed by t he 

l egi s l at ur e.   That  f act  makes t hi s case di st i ngui shabl e f r om 

Hami l t on.   The pr ovi s i on t he St at e sought  t o enf or ce i n t hat  

case was a pr ovi s i on or der i ng chi l d suppor t  payment s,  and t her e 

was no st at ut e exi st i ng at  t he t i me of  t he j udgment  t hat  

pr event ed t he f i l i ng of  t he pr oper  document s t o car r y out  t hat  

j udgment .   Ther ef or e,  t hough i t  addr esses si mi l ar  i ssues and 
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cont ai ns hel pf ul  l anguage wi t h r egar d t o t he appl i cat i on of  Wi s.  

St at .  § 893. 40,  Hami l t on does not  gover n t he anal ysi s her e.   

¶19 Thi s case r ai ses t hor ny quest i ons.   Wi sconsi n St at .  

§ 893. 40 cannot  be sai d t o be ambi guous as t o t he t i me 

l i mi t at i on.   Whi l e i t  does not  def i ne " act i on on a j udgment , "  i t  

does st at e c l ear l y t hat  t he t i me per i od dur i ng whi ch act i on on a 

j udgment  or  decr ee must  be commenced i s " wi t hi n 20 year s af t er  

t he j udgment  or  decr ee i s ent er ed. "   And yet ,  we f i nd t hat  t he 

f act s of  t he case bef or e us compel  a mor e car ef ul  l ook.   As we 

have expl ai ned,  t he 1989 di vor ce j udgment  r equi r ed a f i l i ng of  a 

QDRO.   The st at ut e t hat  aut hor i zed WRS t o accept  such a f i l i ng 

i n t hi s di vor ce di d not  come i nt o exi st ence unt i l  ni ne year s 

l at er  when t he l egi s l at ur e passed 1997 Wi s.  Act  125.   We cannot  

appl y t hi s st at ut e of  r epose wi t hout  r ecogni z i ng t he f act  t hat ,  

at  t he t i me of  t he j udgment ,  a st at ut e act ual l y f or ecl osed f or  

ni ne year s t he s i ngl e act i on,  cr uci al  t o t he pensi on' s  

assi gnabi l i t y ,  t hat  had t o occur  t o secur e t he pensi on awar d.   

That  i s t he cr ux of  t hi s case.  

¶20 Thi s cour t ,  i n a pr evi ous case,  consi der ed t he 

appl i cat i on of  a st at ut e t hat  appear ed t o be unambi guous yet  had 

t r oubl i ng i mpl i cat i ons appear i ng t o l ead t o a di st ur bi ng out come 

i f  appl i ed l i t er al l y. 12  I n Teschendor f ,  t hi s cour t  unani mousl y 

                                                 
12  I t  i s  t he cour t ' s  r ol e,  i n t he cont ext  of  st at ut or y 

i nt er pr et at i on,  t o gi ve ef f ect  t o l egi s l at i on unl ess we f i nd 
t hat  t he l egi s l at ur e coul d not  have i nt ended t he absur d or  
unr easonabl e r esul t s a st at ut e appear s t o r equi r e.  As we have 
st at ed:  
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agr eed t o af f i r m a cour t  of  appeal s r ul i ng r ef usi ng t o appl y a 

r educi ng cl ause i n an uni nsur ed mot or i st  pr ovi si on i n an aut o 

i nsur ance pol i cy .   The quest i on t her e i nvol ved const r ui ng Wi s.  

St at .  §  632. 32( 5) ( i ) ,  whi ch aut hor i zes such r educi ng cl auses,  

and det er mi ni ng whet her  i t  appl i ed wher e wor ker ' s compensat i on 

payment s wer e made t o t he St at e of  Wi sconsi n Wor k I nj ur y 

Suppl ement al  Benef i t  Fund.   Al t hough t he cour t  was unani mous i n 

af f i r mi ng,  t he j ust i ces wer e evenl y di v i ded on whet her  t he 

st at ut e i n quest i on was ambi guous. 13  The posi t i on of  t hr ee 

j ust i ces was t hat   

                                                                                                                                                             
The pur pose i n t hi s s i t uat i on i s t o ver i f y t hat  t he 
l egi s l at ur e di d not  i nt end t hese unr easonabl e or  
unt hi nkabl e r esul t s.   See Gr een v.  Bock Laundr y Mach.  
Co. , 490 U. S.  504,  527 ( 1989)  ( Scal i a,  J. ,  
concur r i ng) ;  Kal al , 271 Wi s.  2d 633,  ¶52 n. 9,  681 
N. W. 2d 110;  see al so Publ i c  Ci t i zen v.  Uni t ed St at es 
Dep' t  of  Just i ce, 491 U. S.  440,  465 ( 1989)  ( i nvoki ng 
t he Supr eme Cour t ' s  absur di t y except i on t o t he pl ai n 
l anguage of  t he st at ut e) ;  Robbi ns v.  Chr oni st er , 402 
F. 3d 1047,  1050 ( 10t h Ci r .  2005)  ( col l ect i ng f eder al  
c i r cui t  cour t  and Supr eme Cour t  cases appl y i ng t he 
absur di t y except i on) .  Because our  pur pose i n t hese 
si t uat i ons i s gr ounded i n open di sbel i ef  of  what  a 
st at ut e appear s t o r equi r e,  we ar e bound t o l i mi t  our  
of f - st at ut e i nvest i gat i ons t o obvi ous aber r at i ons.  

Teschendor f  v.  St at e Far m I ns.  Cos. ,  2006 WI  89,  ¶15,  293 Wi s.  
2d 123,  717 N. W. 2d 258.  

13 Chi ef  Just i ce Shi r l ey Abr ahamson t ook a di f f er ent  
posi t i on on t he st at ut or y const r uct i on appr oach and concur r ed i n 
t he hol di ng.  Teschendor f ,  293 Wi s.  2d 123,  ¶70 ( Abr ahamson,  
C. J. ,  concur r i ng)  ( wr i t i ng t hat  " [ a]  bet t er  appr oach t o 
st at ut or y const r uct i on woul d be t o dr op t he 
ambi guous/ unambi guous/ l i t er al / pl ai n meani ng pr et ense and i nst ead 
t ake a compr ehensi ve v i ew of  st at ut or y i nt er pr et at i on" ) .  



No.  2011AP1240   

 

19 
 

[ a] l t hough t he meani ng of  t he st at ut e appear s t o be 
pl ai n,  a l i t er al  appl i cat i on of  t he l anguage woul d be 
absur d.  As a gener al  r ul e,  cour t s appl y t he or di nar y 
and accept ed meani ng of  st at ut or y l anguage,  unl ess i t  
pr oduces an absur d r esul t .  Sei der , 236 Wi s.  2d 211,  
¶32,  612 N. W. 2d 659.  Because a l i t er al  
appl i cat i on .  .  .  woul d pr oduce an absur d and 
unr easonabl e r esul t  i n cer t ai n s i t uat i ons,  Just i ces 
Wi l cox,  Cr ooks,  and But l er  const r ue t he st at ut e t o 
avoi d t hat  r esul t .    

Teschendor f ,  293 Wi s.  2d 123,  ¶32.   Af t er  set t i ng f or t h exampl es 

of  how t he st at ut e i f  appl i ed as unambi guousl y  wr i t t en woul d 

cr eat e unt enabl e r esul t s i n cer t ai n c i r cumst ances,  t he opi ni on 

adds,  " Because t hi s l i t er al  i nt er pr et at i on pr oduces absur d 

r esul t s and def i es bot h common sense and t he f undament al  pur pose 

of  [ t he st at ut es gover ni ng wor ker ' s compensat i on and uni nsur ed 

mot or i st  cover age] ,  Just i ces Wi l cox,  Cr ooks,  and But l er  r ej ect  

i t  unl ess ext r i nsi c sour ces r eveal  t he l egi s l at ur e i nt ended 

t hese consequences. "  I d. ,  ¶43 ( c i t i ng t o Gr een v.  Bock Laundr y 

Mach.  Co. ,  490 U. S.  504,  527 ( 1989)  ( Scal i a,  J. ,  concur r i ng)  

( " We ar e conf r ont ed her e wi t h a st at ut e whi ch,  i f  i nt er pr et ed 

l i t er al l y,  pr oduces an absur d,  and per haps unconst i t ut i onal ,  

r esul t .  Our  t ask i s t o gi ve some al t er nat i ve meani ng t o t he wor d 

' def endant '  i n Feder al  Rul e of  Evi dence 609( a) ( 1)  t hat  avoi ds 

t hi s consequence .  .  .  . " ) ) .  

¶21 The r easoni ng f ol l owed by t hr ee j ust i ces i n 

Teschendor f ,  as wel l  as t hat  f ol l owed by t he cour t  i n Wenke v.  
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Gehl  Co. , 14 i s  apr opos i n t hi s case.   As wi t h t he st at ut es 

i nvol ved i n Teschendor f ,  t he appl i cat i on of  Wi s.  St at .  § 893. 40 

i n cer t ai n c i r cumst ances may pr oduce r esul t s t hat  " def [ y]  bot h 

common sense and t he f undament al  pur pose"  of  t he st at ut e.   The 

j udgment  her e has t he f l aw,  as t o t he pensi on awar d pr ovi s i on,  

t hat  under  t he st at ut e t hen i n ef f ect  t he pensi on was not  

assi gnabl e.   Wher e t he st at ut e c l ear l y st at es t hat  WRS pensi on 

i nt er est s " shal l  not  be assi gnabl e,  ei t her  i n l aw or  i n equi t y, "  

and a cour t  ent er ed a j udgment  wi t h a pr ovi s i on assi gni ng such 

an i nt er est ,  t hat  f act  must  be t aken i nt o account . 15        

¶22 I n t he case under  r evi ew,  t he di sposi t i ve f act  i n our  

v i ew i s t hat  t he st at ut e oper at ed t o pr ohi bi t  pensi on i nt er est s 

f r om bei ng assi gned at  t he t i me t he j udgment  was ent er ed.   We do 

                                                 
14 For  anot her  i nst ance when t hi s cour t  has conf r ont ed 

appar ent l y di sposi t i ve c l ear  l anguage i n a sour ce of  l aw t hat  
was ul t i mat el y hel d not  t o be di sposi t i ve of  t he i ssue,  see 
Wenke v.  Gehl  Co. ,  2004 WI  103,  ¶49,  274 Wi s.  2d 220,  682 N. W. 2d 
405 ( not i ng t hat  " [ t ] he l anguage of  t hese [ Judi c i al  Counci l ]  
Commi t t ee Not es [ set t i ng f or t h t he l egi s l at i ve i nt ent ]  does 
appear ,  on i t s f ace,  t o speak exact l y t o Wenke' s const r uct i on of  
bot h §§ 893. 05 and 893. 07"  but  nonet hel ess adopt i ng a cont r ar y 
i nt er pr et at i on of  t he l egi s l at i ve i nt ent  i n l i ght  of  " a l ar gel y  
unper cei ved shi f t  i n t he meani ng at t ached t o t he phr ase ' st at ut e 
of  r epose. ' " )  

15 The r ecor d does not  di scl ose whet her  t he or i gi nal  counsel  
per haps bel i eved t hat  t he l egi s l at ur e woul d aut hor i ze QDROs and 
t hat  i t  woul d event ual l y be possi bl e t o f i l e one i n accor dance 
wi t h t he j udgment  of  di vor ce,  but  as we not ed above,  at t empt s 
wer e bei ng made t o pass such l egi s l at i on as ear l y as 1985.    
Bi l l s  aut hor i z i ng QDROs wer e i nt r oduced on Febr uar y 21 and Mar ch 
15,  1989,  and wer e pendi ng at  t he t i me t he di vor ce j udgment  was 
ent er ed i n Jul y.   The f ol l owi ng year  1989 Wi s.  Act  218 became 
l aw,  but  as expl ai ned above,  i t s pr ovi s i ons di d not  cover  
di vor ces gr ant ed bet ween Januar y 1,  1982 and Apr i l  28,  1990.  
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not e t hat  t her e mi ght  be ot her  gr ounds as wel l  f or  r eachi ng t he 

r esul t  we r each,  f ounded on t he uni que char act er i st i cs of  f ami l y 

l aw j udgment s.   I n f ami l y l aw mat t er s especi al l y,  cour t s of t en 

encount er  pr ovi s i ons i n or der s t hat  cr eat e cont i nui ng 

obl i gat i ons t hat  may ver y wel l  ext end beyond 20 year s,  such as 

suppor t ,  mai nt enance,  pr oper t y t r ansf er s,  agr eement s f or  t he 

sal e of  pr oper t y,  and educat i onal  expenses payment s.   We have 

r ecogni zed t he uni que nat ur e of  f ami l y l aw j udgment s i n anot her  

cont ext ,  whi ch l ends suppor t  t o our  hol di ng.   Rul es pr omul gat ed 

by t hi s cour t ,  whi ch of  cour se ar e pr ocedur al  and not  

subst ant i ve,  do t r eat  f ami l y l aw or der s di f f er ent l y f r om ot her s 

i n one t el l i ng r espect .   They set  t he r equi r ed mi ni mum t i me 

per i ods f or  cour t s t o r et ai n " t he or i gi nal  paper  r ecor ds"  f or  

var i ous t ypes of  cases.   See SCR 72. 01,  Ret ent i on of  or i gi nal  

r ecor d.   As mi ght  be expect ed,  t he mi ni mum t i me per i ods set  f or  

cour t s t o r et ai n r ecor ds f or  var i ous t ypes of  cases cor r esponds 

t o t he r el evant  st at ut e l i mi t i ng enf or cement  of  t he j udgment .   

For  exampl e,  c i v i l  case f i l es and r ecor ds of  money j udgment s ar e 

t o be r et ai ned f or  20 year s,  consi st ent  wi t h Wi s.  St at .  

§ 893. 40' s 20- year  l i mi t at i on on enf or ci ng such j udgment s.   See 

SCR 72. 01( 1)  and ( 5) .   The r et ent i on r equi r ement s f or  del i nquent  

i ncome or  f r anchi se t ax war r ant s or  l i ens ar e t i ed di r ect l y t o 

r el evant  st at ut es r egar di ng t hei r  enf or cement ,  and t he r ul e 

not es t hat  f or  war r ant s or  l i ens t hat  ar e r enewed,  " a new 20-

year  r et ent i on per i od begi ns f r om t he dat e on whi ch t he r enewal  

i s f i l ed wi t h t he c l er k of  c i r cui t  cour t . "  See SCR 72. 01( 7m) .    
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¶23 Wi t h r egar d t o f ami l y case f i l es,  f ami l y cour t  

r ecor ds,  f ami l y cour t  mi nut e r ecor ds and mai nt enance and suppor t  

payment  r ecor ds,  t he r ul e depar t s f r om t he pr act i ce of  t y i ng t he 

r et ent i on per i od t o a r ecogni zed l i mi t at i on on enf or ci ng 

j udgment s and i nst ead set s t he r equi r ed mi ni mum f or  r et ai ni ng 

such r ecor ds as f ol l ows:  

[ Thi r t y]  year s af t er  ent r y of  j udgment  of  di vor ce,  
l egal  separ at i on,  annul ment ,  or  pat er ni t y,  or  ent r y of  
a f i nal  or der ,  except  t hat  af t er  30 year s,  f or  any 
case f i l e f or  whi ch r el at ed suppor t  or  mai nt enance 
payment s ar e cont i nui ng t o be made,  7 year s af t er  
f i nal  payment  or  af t er  an or der  t er mi nat i ng 
mai nt enance i s f i l ed.   

See SCR 72. 01( 11) ,  ( 12) ,  ( 13) ,  and ( 14) .   We suggest  onl y t hat  

t hese pr ocedur al  r ul es r ef l ect  a r ecogni t i on on t he par t  of  t hi s 

cour t  t hat  i n some r espect s ongoi ng obl i gat i ons ar e a common 

f eat ur e of  f ami l y l aw j udgment s,  and whet her  obser vi ng t he 

obl i gat i on t o const r ue st at ut es t o avoi d absur d r esul t s or  

exer ci s i ng t hei r  equi t abl e power s,  c i r cui t  cour t s,  under  Wi s.  

St at .  § 767. 01,  i n Ch.  767,  Act i ons Af f ect i ng t he Fami l y,  " have 

aut hor i t y t o do al l  act s and t hi ngs necessar y and pr oper  i n 

t hose act i ons and t o car r y t hei r  or der s and j udgment s i nt o 

execut i on as pr escr i bed i n t hi s chapt er . "    

¶24 For  exampl e,  i n Bl i was v.  Bl i was,  47 Wi s.  2d 635,  178 

N. W. 2d 35 ( 1970) ,  we consi der ed a st i pul at i on i n whi ch t he 

di vor ci ng coupl e had agr eed t hat  t he f at her  woul d " pay t he cost  

of  t ui t i on,  books,  suppl i es,  r ent ,  f ood al l owance and cer t ai n 

mi scel l aneous expenses"  f or  hi s son' s col l ege and gr aduat e 

pr of essi onal  expenses i n a Wi sconsi n school  even beyond hi s 
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t went y- f i r st  bi r t hday;  t he cour t - or der ed suppor t  payment s,  

however ,  woul d be l ower ed and woul d t hen t er mi nat e on t he son' s 

t went y- f i r st  bi r t hday.  I d.  at  637.   Whi l e t he quest i on pr esent ed 

i n t hat  case had t o do wi t h t he pr oper  pr ocedur al  met hod f or  

br i ngi ng t he f at her ,  who was not  compl yi ng wi t h t he st i pul at i on,  

i nt o cour t ,  we addr essed at  some l engt h t he basi s f or  enf or ci ng 

t he st i pul at i on:  

However ,  we hol d t hat  t he enf or cement  of  a f ami l y 
cour t  or der ,  whi ch woul d not  be enf or ceabl e wi t hout  a 
pr i or  st i pul at i on of  t he par t i es t hat  i t  be made par t  
of  t he decr ee,  r est s not  so much i n t he enf or cement  of  
a cont r act ual  obl i gat i on or  even ext ensi on of  
j ur i sdi ct i on of  t he cour t ,  as i t  does i n r ecogni z i ng 
t hat  a per son who agr ees t hat  somet hi ng be i ncl uded i n 
a f ami l y cour t  or der ,  especi al l y wher e he r ecei ves a 
benef i t  f or  so agr eei ng,  i s i n a poor  posi t i on t o 
subsequent l y obj ect  t o t he cour t ' s  doi ng what  he 
r equest ed t he cour t  t o do.   One l eadi ng t ext  put s t he 
pr oposi t i on i nvol ved i n t he f ol l owi ng l anguage:  
" [ W] her e t he cour t  di sposes of  t he pr oper t y  of  t he 
par t i es by st i pul at i on .  .  .  t he gener al  r ul e appl i es 
t hat  a par t y who pr ocur es or  consent s t o t he ent r y of  
t he decr ee i s est opped t o quest i on i t s val i di t y,  
especi al l y wher e he has obt ai ned a benef i t  f r om i t . "  

I d.  at  639- 40.   The deci s i on went  on t o quot e f r om anot her  

j ur i sdi ct i on i n suppor t  of  such a r ul e:  

I n a case wher e a wi f e had r ecei ved cer t ai n advant ages 
under  t he awar d of  t he di vor ce cour t ,  made pur suant  t o 
a st i pul at i on of  t he par t i es,  t he Supr eme Cour t  of  t he 
St at e of  Washi ngt on hel d i t  t o be wel l  est abl i shed l aw 
t hat ,  "  .  .  .  even t hough a decr ee i s voi d as beyond 
t he power  of  t he cour t  t o pr onounce,  a par t y who 
pr ocur es or  gi ves consent  t o i t  i s  est opped t o 
quest i on i t s val i di t y wher e he has obt ai ned a benef i t  
t her ef r om. "  

I d.  at  640 ( c i t i ng Svat onsky v.  Svat onsky,   389 P. 2d 663,  ___ 

( Wash.  1964) ) .  
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¶25 Though we do not  deci de t hi s  case on gr ounds of  

equi t abl e est oppel ,  i t  appear s t o suppor t  our  deci s i on and t o  

pr ovi de i ndependent  gr ounds f or  our  hol di ng.   We have addr essed 

t he doct r i ne i n s i mi l ar  cases,  and i n Ri nt el man v.  Ri nt el man,  

118 Wi s.  2d 587,  596,  348 N. W. 2d 498 ( 1984) ,  we hel d:   

I n s i t uat i ons such as t hi s one,  al l  t hat  need be shown 
t o const i t ut e an est oppel  i s  t hat  bot h par t i es ent er ed 
i nt o t he st i pul at i on f r eel y and knowi ngl y,  t hat  t he 
over al l  set t l ement  i s f ai r  and equi t abl e and not  
i l l egal  or  agai nst  publ i c pol i cy ,  and t hat  one par t y 
subsequent l y seeks t o be r el eased f r om t he t er ms of  
t he cour t  or der  on t he gr ounds t hat  t he cour t  coul d 
not  have ent er ed t he or der  i t  di d wi t hout  t he par t i es '  
agr eement .  

We r ecent l y addr essed a r el at ed i ssue wher e a st i pul at i on and 

or der  est abl i shed a 33–mont h unmodi f i abl e f l oor  f or  chi l d 

suppor t  payment s,  and a par t y was seeki ng modi f i cat i on of  t he 

or der .   I n May v.  May,  we emphasi zed cour t s '  def er ence t o 

par t i es '  st i pul at i ons:  " [ W] e ar e sensi t i ve t o t he i mpor t ance and 

pr eval ence of  st i pul at i ons i n hel pi ng f ami l i es goi ng t hr ough 

di f f i cul t  and l i t i gi ous di vor ces and cur bi ng di sagr eement s 

[ bet ween]  t he par t i es.  The abi l i t y  t o cont r act  i s  f undament al  t o 

our  l egal  syst em and may ai d par t i es i n set t l i ng t hei r  di vor ces 

mor e ami cabl y. "  May v.  May,  2012 WI  35,  ¶18,  339 Wi s.  2d 626,  

813 N. W. 2d 179.   The cour t  went  on t o add:  

[ W] her e t he par t i es t o a chi l d suppor t  or der  have 
ent er ed i nt o a st i pul at i on i n r egar d t o chi l d suppor t  
f or  a l i mi t ed per i od of  t i me t hat  t he cour t  has 
adopt ed,  cour t s  wi l l  at t empt  t o gi ve ef f ect  t o t he 
par t i es '  i nt ent i ons wher e t he st i pul at i on was ent er ed 
i nt o f r eel y and knowi ngl y,  was f ai r  and equi t abl e when 
ent er ed i nt o,  and i s not  i l l egal  or  v i ol at i ve of  
publ i c pol i cy.  I n t hi s cont ext ,  a cour t ' s  r evi ew 
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t ypi cal l y wi l l  consi der  t he doct r i ne of  equi t abl e 
est oppel ,  by whi ch a par t y  may be pr ecl uded f r om 
chal l engi ng an agr eement  when t he el ement s of  est oppel  
set  f or t h i n Ri nt el man ar e sat i sf i ed.   

I d. ,  ¶36 ( c i t at i on omi t t ed) .   We r ecogni ze t he el ement s of  

est oppel  i n sever al  key pr ovi s i ons i n t he st i pul at i on her e t hat  

was i ncor por at ed i nt o t he j udgment :  

X.  Execut i on of  document s 

Now or  i n t he f ut ur e,  upon demand,  t he par t i es agr ee 
t o execut e and del i ver  any and al l  document s whi ch may 
be necessar y t o car r y out  t he t er ms and condi t i ons of  
t hi s mar i t al  agr eement .  

 .  .  .   

XI I .  Di vest i ng of  pr oper t y r i ght s 

Except  as ot her wi se pr ovi ded f or  i n t hi s mar i t al  
agr eement ,  each par t y shal l  be di vest ed of  and each 
par t y wai ves,  r enounces and gi ves up pur suant  t o Wi s.  
St at s.  § 861. 07,  al l  r i ght ,  t i t l e and i nt er est  i n and 
t o t he pr oper t y awar ded t o t he ot her .  Al l  pr oper t y and 
money r ecei ved and r et ai ned by t he par t i es shal l  be 
t he separ at e pr oper t y of  t he r espect i ve par t i es,  f r ee 
and cl ear  of  any r i ght ,  t i t l e,  i nt er est  or  c l ai m of  
t he ot her  par t y,  and each par t y shal l  have t he r i ght  
t o deal  wi t h and di spose of  hi s or  her  separ at e 
pr oper t y as f ul l y  and ef f ect i vel y as i f  t he par t i es 
had never  been mar r i ed.  

XI I I .  Mut ual  r el eases 

Nei t her  par t y may,  at  any t i me her eaf t er ,  sue t he 
ot her ,  or  hi s or  her  hei r s,  per sonal  r epr esent at i ves 
or  assi gns,  f or  t he pur pose of  enf or ci ng any or  al l  of  
t he r i ght s r el i nqui shed and/ or  wai ved under  t hi s 
mar i t al  agr eement .  Bot h par t i es al so agr ee t hat  i n t he 
event  any sui t  shal l  be commenced,  t hi s r el ease,  when 
pl eaded,  shal l  be and const i t ut e a compl et e def ense t o 
any such cl ai m or  sui t  so i nst i t ut ed by ei t her  par t y.  

I n l i ght  of  t hese pr ovi s i ons as agr eed upon by t he par t i es,  t he 

doct r i ne of  equi t abl e est oppel  suppor t s our  hol di ng wher e 
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Mast er s had pr omi sed i n 1989 " i n t he f ut ur e,  upon demand,  

.  .  .  t o execut e and del i ver  any and al l  document s whi ch may be 

necessar y t o car r y out  t he t er ms and condi t i ons of  t hi s mar i t al  

agr eement . "     

CONCLUSI ON 

¶26 I n or der  t o i nt er pr et  t he r el evant  st at ut es t o avoi d 

" absur d or  unr easonabl e r esul t s, "  and i n or der  t o " const r u[ e]  

each i n a manner  t hat  ser ves i t s pur pose"  as we ar e bound t o do,  

we hol d t hat  Johnson' s mot i on i s not  bar r ed by t he oper at i on of  

Wi s.  St at .  § 893. 40.   The j udgment  r equi r ed t he f i l i ng of  a QDRO 

wi t h t he WRS,  and i t  was not  unt i l  1998 t hat  l egi s l at i on 

aut hor i zed WRS t o accept  such or der s f or  mar r i ages such as t hi s 

one t hat  wer e t er mi nat ed i n 1989.   I t  woul d be absur d and 

unr easonabl e t o const r ue t he st at ut e of  r epose i n such a way 

t hat  i t  woul d begi n t o r un at  t he t i me of  a j udgment  wi t h r egar d 

t o a pr ovi s i on t hat  assi gned Mast er s '  i nt er est  cont r ar y t o 

exi st i ng l aw,  whi ch was and cont i nued f or  t he next  ni ne year s t o 

be t hat  WRS pensi on i nt er est s wer e not  assi gnabl e.   Const r ui ng 

t he st at ut e as st ar t i ng t o r un as t o t hat  pr ovi s i on at  t he poi nt  

when t he pr ovi s i on was no l onger  cont r ar y t o l aw i s a way t o 

r et ai n i t s l i mi t i ng f unct i on " i n a manner  t hat  ser ves i t s 

pur pose. "   Under  t he c i r cumst ances pr esent  i n t hi s case wher e a 

st at ut e pr ecl udes a pr ovi s i on i n a j udgment ,  t he st at ut e of  

r epose cannot  begi n t o r un as t o t hat  pr ovi s i on unt i l  t he 

l egi s l at ur e changes t he l aw such t hat  t he pr ovi s i on can be 

car r i ed out .   I n t hi s case,  t hat  occur r ed on May 2,  1998,  and 

t he st at ut e of  r epose wi l l  bar  act i ons on t hat  pr ovi s i on af t er  
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May 1,  2018.   We t her ef or e r ever se t he or der  of  t he c i r cui t  

cour t  and r emand f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s 

opi ni on.   

By the Court.—Rever sed and r emanded.  
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¶27 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on aut hor ed by Just i ce Cr ooks and t he 

concur r ence aut hor ed by Just i ce Br adl ey.   I  wr i t e separ at el y t o 

addr ess t he char act er i zat i on of  a c i r cui t  cour t ' s  exer ci se of  

equi t abl e power s i n Just i ce Zi egl er ' s concur r ence as " based 

sol el y on t he subj ect i ve det er mi nat i on of  each j udge who r evi ews 

such a quest i on"  and " an ar bi t r ar y det er mi nat i on of  any one 

j udge on any gi ven day. "   Just i ce Zi egl er ' s concur r ence,  ¶41.   

¶28 I f  a c i r cui t  cour t  exer ci ses i t s di scr et i onar y 

equi t abl e power s i n a subj ect i ve,  ar bi t r ar y f ashi on i nst ead of  

set t i ng f or t h l ogi cal ,  r at i onal  r easoni ng based on t he f act s of  

r ecor d and a cor r ect  st at ement  of  t he l aw,  t he c i r cui t  cour t  has 

er r ed and i t s r ul i ng wi l l  be r ever sed on appeal .   

¶29 The comment  i n Just i ce Zi egl er ' s concur r ence equat i ng 

di scr et i on wi t h j udi c i al  subj ect i v i t y and ar bi t r ar i ness does a 

di sser vi ce t o j udi c i al  deci s i on maki ng and t o t he c i r cui t  cour t s 

of  t he st at e.   The comment  cannot  st and unchal l enged.   

 



No.   2011AP1240. awb 

 

1 
 

¶30 ANN WALSH BRADLEY,  J.    (concurring).  I  j oi n t he 

maj or i t y opi ni on i n i t s ent i r et y,  concl udi ng t hat  Johnson' s 

mot i on f or  t he ent r y of  a qual i f i ed domest i c r el at i ons or der  i s 

not  bar r ed by t he oper at i on of  Wi s.  St at .  § 893. 40.   I  agr ee 

wi t h t he maj or i t y opi ni on when i t  st at es t hat  i t  woul d be 

" absur d and unr easonabl e"  t o const r ue t he st at ut e of  r epose i n a 

way t hat  i t  woul d begi n t o r un at  t he t i me t he j udgment  i n t hi s 

case was ent er ed.   Maj or i t y op. ,  ¶3.    

¶31 Li kewi se,  I  agr ee wi t h t he maj or i t y when i t  s t at es 

t hat  t her e has been " a r ecogni t i on on t he par t  of  t hi s cour t "  

t hat :  

.  .  .  i n some r espect s ongoi ng obl i gat i ons ar e a 
common f eat ur e of  f ami l y l aw j udgment s,  and whet her  
obser vi ng t he obl i gat i on t o const r ue st at ut es t o avoi d 
absur d r esul t s or  exer ci s i ng t hei r  equi t abl e power s,  
c i r cui t  cour t s,  under  Wi s.  St at .  § 767. 01,  i n Ch.  767,  
Act i ons Af f ect i ng t he Fami l y,  " have aut hor i t y t o do 
al l  act s and t hi ngs necessar y and pr oper  i n t hose 
act i ons and t o car r y t hei r  or der s and j udgment s i nt o 
execut i on as pr escr i bed i n t hi s chapt er . "  

I d. ,  ¶23. 1   

¶32 However ,  I  wr i t e separ at el y t o addr ess t he unnecessar y 

uncer t ai nt y t hat  Just i ce Zi egl er ' s concur r ence i nt r oduces i nt o 

t he l aw.   By r ai s i ng quest i ons concer ni ng t he cont i nued vi t al i t y  

of  j udgment s t hat  r equi r e t he payment  of  mai nt enance or  t he 

cont i nuat i on of  l i f e i nsur ance wi t h desi gnat ed benef i c i ar i es,  

                                                 
1 Just i ce Zi egl er  asser t s t hat  t hi s concur r ence " i ncor r ect l y 

char act er i zes t he concl usi ons r eached i n t he maj or i t y opi ni on. "   
Just i ce Zi egl er ' s Concur r ence,  ¶1 n. 1.   Ul t i mat el y,  i t  wi l l  be 
l ef t  t o t he r eader  t o det er mi ne whet her  such an asser t i on i s 
cor r ect .   Thi s concur r ence does not  at t empt  t o " char act er i ze"  
t he maj or i t y opi ni on but  r at her  quot es di r ect l y f r om i t .  
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Just i ce Zi egl er ' s concur r ence cr eat es uncer t ai nt y i n ar eas of  

f ami l y l aw not  pr esent ed i n t hi s case.    

¶33 I n t he concur r i ng opi ni on,  Just i ce Zi egl er  quest i ons 

" whet her  or  how Wi s.  St at .  § 893. 40 may af f ect  t he enf or cement  

of  obl i gat i ons whi ch may necessar i l y  ext end beyond 20 

year s.  .  .  . "   Just i ce Zi egl er ' s  Concur r ence,  ¶2.   She f ur t her  

appear s t o quest i on whet her  j udgment s r equi r i ng " mai nt enance"  or  

t he payment  of  " l i f e i nsur ance pr oceeds"  t hat  may cont i nue 

beyond or  may f i r st  become due af t er  20 year s post - j udgment  wi l l  

r emai n enf or ceabl e af t er  20 year s has passed.   I d. ,  ¶1 n. 2.    

¶34 Bot h t he maj or i t y and t he di ssent  pr ovi de a r esponse 

t o Just i ce Zi egl er ' s concer ns.   The maj or i t y cor r ect l y 

r ecogni zes t hat  " [ i ] n f ami l y l aw mat t er s especi al l y,  cour t s 

of t en encount er  pr ovi s i ons i n or der s t hat  cr eat e cont i nui ng 

obl i gat i ons t hat  may ver y wel l  ext end beyond 20 year s. "   

Maj or i t y op. ,  ¶22.    

¶35 The di ssent  r esponds by expl ai ni ng t hat  " [ t ] he 

suggest i on t hat  a par t y coul d s i mpl y st op payi ng al i mony or  

mai nt enance af t er  20 year s,  as a r esul t  of  Wi s.  St at .  § 893. 40,  

i s not  r easonabl e or  r eal i st i c because of  t he cont i nui ng nat ur e 

of  t he obl i gat i on t o pay. "   Di ssent ,  ¶112 ( emphasi s i n 

or i gi nal ) ;  Ashby v.  Ashby,  174 Wi s.  549,  554,  183 N. W.  965 

( 1921)  ( det er mi ni ng t hat  an or der  f or  al i mony payment s was a 

" cont i nui ng j udgment ,  al ways subj ect  t o modi f i cat i on by t he 

cour t  dur i ng t he l i f e of  t he par t i es, "  and t her ef or e a st at ut e 

of  l i mi t at i ons di d not  appl y) .   I  agr ee wi t h t he di ssent ' s 

concl usi on t hat  a j udgment  t hat  or der s i ndef i ni t e mai nt enance 
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payment s i s a cont i nui ng j udgment  t hat  i s  not  bar r ed by t he 

oper at i on of  Wi s.  St at .  § 893. 40.    

¶36 I n r esponse t o t he concer n r egar di ng t he change of  

l i f e i nsur ance benef i c i ar i es,  t he di ssent  expl ai ns t hat  " t he 

i nsur ed may not  change t he benef i c i ar y mor e t han 20 year s af t er  

t he ent r y of  t he j udgment  and expect  t hat  he or  she has not  

cr eat ed a new cause of  act i on f or  t he or i gi nal  benef i c i ar y. "   

Di ssent ,  ¶111.   Li kewi se I  agr ee wi t h t he di ssent ' s concl usi on 

t hat  t he obl i gat i on t o desi gnat e a speci f i c  benef i c i ar y may be 

enf or ced beyond t he 20- year  per i od.   

¶37 Accor di ngl y,  al t hough I  j oi n t he maj or i t y opi ni on i n 

i t s ent i r et y,  I  r espect f ul l y concur .  

¶38 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence.  
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¶39 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on because i t  does not  concl ude t hat  a cour t  

has t he equi t abl e power  t o i gnor e a st at ut e of  r epose and 

because i t  concl udes t hat  under  t he f act s of  t hi s case Wi s.  

St at .  § 893. 40 does not  appl y  because a qual i f i ed domest i c 

r el at i ons or der  ( QDRO)  was not  possi bl e when t hi s j udgment  was 

ent er ed. 1  I  concur  t o ur ge t he l egi s l at ur e t o consi der  whet her  

l egi s l at i ve change coul d pr ovi de gr eat er  cer t ai nt y t o cour t s,  

l i t i gant s,  and par t i es who may depend on t he enf or ceabi l i t y  of  

cer t ai n f ami l y cour t  mat t er s beyond 20 year s. 2   

¶40 The l egi s l at ur e has set  a 20- year  st at ut e of  r epose i n 

Wi s.  St at .  § 893. 40,  and i n t he case at  i ssue,  t he c i r cui t  cour t  

concl uded,  as Just i ce Pr osser  woul d,  t hat  § 893. 40 bar r ed 

enf or cement .   The maj or i t y opi ni on r ever ses t he ci r cui t  cour t  

but  has cabi ned i t s anal ysi s t o " t he c i r cumst ances pr esent  i n 

t hi s case"  and t he " di sposi t i ve f act "  t hat  t he QDRO st at ut e,  

Wi s.  St at .  § 40. 08,  " oper at ed t o pr ohi bi t  pensi on i nt er est s f r om 

                                                 
1 Just i ces Roggensack and Gabl eman j oi n t hi s concur r ence 

because t hey al so concl ude t hat  t he maj or i t y opi ni on does not  
answer  whet her  Wi s.  St at .  § 893. 40 bar s cer t ai n f ami l y cour t  
j udgment s t hat  ext end beyond 20 year s,  and i t  does not  concl ude 
t hat  t he c i r cui t  cour t  has t he equi t abl e power  t o i gnor e a 
st at ut e of  r epose.   I f ,  as Just i ce Br adl ey suggest s,  t he 
maj or i t y opi ni on wer e t o answer  t hose quest i ons,  i t  woul d not  
have suf f i c i ent  vot es t o const i t ut e a maj or i t y opi ni on and woul d 
t hen be onl y a l ead opi ni on.   Ther ef or e,  Just i ce Br adl ey' s 
concur r ence i ncor r ect l y char act er i zes t he concl usi ons r eached i n 
t he maj or i t y opi ni on.    

2 The payment  of  r et i r ement  benef i t s,  mai nt enance,  or  l i f e 
i nsur ance pr oceeds may be cour t  or der ed and t hus necessar i l y 
ext end beyond 20 year s.   Whi l e t he maj or i t y somewhat  addr esses 
equi t abl e est oppel ,  i t  does not  st at e t hat  equi t abl e est oppel  
pr ovi des an enf or cement  mechani sm.   See maj or i t y op. ,  ¶25.  
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bei ng assi gned at  t he t i me t he j udgment  was ent er ed. "   Maj or i t y 

op. ,  ¶¶3,  19- 23,  26.   I  j oi n t hat  hol di ng.   I  wr i t e t o c l ar i f y 

t he f act  t hat  t he maj or i t y  opi ni on l eaves unanswer ed t he 

quest i on of  whet her  or  how Wi s.  St at .  § 893. 40 may af f ect  t he 

enf or cement  of  obl i gat i ons whi ch may necessar i l y ext end beyond 

20 year s. 3  See maj or i t y op. ,  ¶¶3,  19- 23,  26.   Fur t her  pr oof  t hat  

l egi s l at i ve act i on may pr ovi de gr eat er  c l ar i t y i s evi dent  by t he 

t hought f ul  yet  di f f er i ng v i ewpoi nt s and anal yses of  t he c i r cui t  

                                                 
3 Just i ce Br adl ey' s opi ni on i ncor r ect l y suggest s t hat  t he 

maj or i t y has deci ded t hi s i ssue.   I nst ead,  t he maj or i t y ' s 
anal ysi s i s ent i r el y dependent  on t he f act  t hat  a QDRO coul d not  
have t r ansf er r ed t hese asset s at  t he t i me of  t he di vor ce 
j udgment .   The maj or i t y ' s concl usi on does not  hi nge on t he 
l anguage of  Wi s.  St at .  § 893. 40.   The maj or i t y hol ds t hat  
" [ u] nder  t he c i r cumst ances pr esent  i n t hi s case wher e a st at ut e 
pr ecl udes a pr ovi s i on i n a j udgment ,  t he st at ut e of  r epose 
cannot  begi n t o r un as t o t hat  pr ovi s i on unt i l  t he l egi s l at ur e 
changes t he l aw such t hat  t he pr ovi s i on can be car r i ed out . "   
See maj or i t y op. ,  ¶¶3,  26.   Absent  t he uni que f act s of  t hi s 
par t i cul ar  case,  t he maj or i t y woul d be r equi r ed t o det er mi ne 
whet her  § 893. 40 ot her wi se bar s enf or cement .   I n f act ,  t hat  
i ssue was pr esent ed by t he par t i es,  addr essed by t he c i r cui t  
cour t ,  and i s agai n pr esent ed i n t he concur r ences and t he 
di ssent .  
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cour t  deci s i on i n t hi s case,  t he ar gument s of  counsel ,  and our  

own maj or i t y,  concur r i ng,  and di ssent i ng opi ni ons. 4 

¶41 Unl i ke Just i ce Br adl ey,  I  woul d not  go beyond t he 

maj or i t y opi ni on t o concl ude t hat  a cour t  may si mpl y i nvoke i t s 

equi t abl e power s t o over r i de t he l anguage i n a st at ut e of  

r epose.   I f  t he equi t abl e power  of  t he c i r cui t  cour t s can so 

super sede t he l i mi t s of  a st at ut e of  r epose,  such as Wi s.  St at .  

§ 893. 40,  based sol el y on t he subj ect i ve det er mi nat i on of  each 

j udge who r evi ews such a quest i on,  t hen whet her  a cour t  or der  i s  

enf or ceabl e under  t he st at ut e coul d be subj ect  t o an ar bi t r ar y 

                                                 
4 Just i ce Br adl ey asser t s t hat  Just i ce Pr osser ' s di ssent  

suppor t s her  posi t i on,  yet  he concl udes t hat  t he 20- year  st at ut e 
of  r epose i s an absol ut e bar  t o t hi s enf or cement  pr oceedi ng.   
Mor eover ,  i f  Ashby v.  Ashby,  174 Wi s.  549,  183 N. W.  965 ( 1921) ,  
somehow unequi vocal l y answer s t he quest i on,  t hen t he maj or i t y 
deci s i on woul d not  need t o under t ake i t s ext ensi ve anal ysi s.   
I nst ead,  i t  coul d r el y on t hat  pr ecedent  and t he equi t abl e power  
of  t he c i r cui t  cour t .   Ashby was deci ded wel l  bef or e Wi s.  St at .  
§ 893. 40 was enact ed,  and ar guabl y,  Dewey v.  Dewey,  188 
Wi s.  2d 271,  525 N. W. 2d 85 ( Ct .  App.  1994) ,  may cal l  i nt o 
quest i on whet her  t hi s i s a cont i nui ng j udgment .   The di ssent  
c i t es sever al  cases i n suppor t  of  t he pr oposi t i on t hat  c i r cui t  
cour t s can equi t abl y enf or ce cer t ai n f ami l y l aw j udgment s t hat  
may cont i nue past  20 year s.   See di ssent ,  ¶¶110- 11.   However ,  
none of  t he pl ai nt i f f s i n t he cases ci t ed by t he di ssent  
at t empt ed t o enf or ce a j udgment  mor e t han 20 year s af t er  t he 
ent r y of  j udgment ,  nor  do any of  t he cases ci t e t o or  di scuss 
t he appl i cat i on of  § 893. 40.    
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det er mi nat i on of  any one j udge on any gi ven day. 5  I  cannot  

concl ude t hat  t he r ul e of  l aw suppor t s such subj ect i v i t y.   

Appar ent l y,  t he i ssue of  when § 893. 40 bar s enf or cement  i s 

subj ect  t o some debat e. 6    

¶42 Cour t s,  pr act i t i oner s,  and par t i es deser ve gr eat er  

cer t ai nt y when i t  comes t o i mpor t ant  f ami l y l aw i ssues.   I t  i s  

t he r ol e of  t he l egi s l at ur e,  not  t he cour t s,  t o enact  st at ut es.   

                                                 
5 Judi c i al  deci s i ons made wi t hout  def i nabl e st andar ds ar e 

ar bi t r ar y deci s i ons t hat  ar e di sf avor ed under  t he l aw.   See 
Donal dson v.  Bd.  of  Comm' r s of  Rock- Koshkonong Lake Di st . ,  2004 
WI  67,  ¶¶91- 102,  272 Wi s.  2d 146,  680 N. W. 2d 762.   I  am at  a 
l oss as t o why Chi ef  Just i ce Abr ahamson' s concur r ence di spar ages 
my concer n over  avoi di ng ar bi t r ar y deci s i on- maki ng,  whi ch shoul d 
not  be conf used wi t h a cour t ' s  dut y t o engage i n di scr et i onar y 
deci s i on- maki ng,  as somehow bei ng di sr espect f ul  of  c i r cui t  cour t  
j udges.   C. J.  Abr ahamson' s concur r ence,  ¶29.   To t he cont r ar y,  
havi ng been a t r i al  l awyer  and a c i r cui t  cour t  j udge,  I  
under st and t hat  cour t s,  l awyer s,  and l i t i gant s woul d t ypi cal l y 
pr ef er  gr eat er  cer t ai nt y when anal yzi ng j ugul ar  i ssues,  such as 
when a st at ut e of  r epose act s as a bar  t o enf or cement .   
Unf or t unat el y,  t hi s opi ni on i s l i mi t ed t o i t s f act s and does not  
answer  t hat  i ssue.  

6 Legi s l at i ve r esponse t o a cour t  deci s i on i s not  unusual .   
Hami l t on v.  Hami l t on,  2003 WI  50,  261 Wi s.  2d 458,  661 N. W. 2d 
832,  i s i nst r uct i ve as t o t he i nt er pl ay bet ween cour t  deci s i ons 
and subsequent  l egi s l at i ve r esponse.   Af t er  Hami l t on,  t he 
l egi s l at ur e i ni t i at ed st at ut or y changes t o addr ess t he chi l d 
suppor t  i ssues r ai sed t her ei n.   I t  i s  not  uncommon f or  t hi s 
cour t  t o ask t he l egi s l at ur e t o consi der  l egi s l at i ve act i on.   
See,  e. g. ,  St at e v.  Br er et on,  2013 WI  17,  ¶54 n. 16,  345 
Wi s.  2d 563,  826 N. W. 2d 369;  i d. ,  ¶¶98- 99 ( Abr ahamson,  C. J. ,  
di ssent i ng) ;  St at e v.  Sveum,  2010 WI  92,  ¶¶79,  84,  328 
Wi s.  2d 369,  787 N. W. 2d 317 ( Zi egl er ,  J. ,  concur r i ng)  ( aski ng 
l egi s l at ur e t o set  par amet er s and st andar ds of  use f or  t he 
i nst al l at i on and moni t or i ng of  GPS t r acki ng dev i ces) ;  i d. ,  ¶77 
( Cr ooks,  J. ,  concur r i ng) ;  i d. ,  ¶126 ( Abr ahamson,  C. J. ,  
di ssent i ng) ;  St at e v.  McCl ar en,  2009 WI  69,  ¶¶77- 79,  318 
Wi s.  2d 739,  767 N. W. 2d 550 ( Br adl ey,  J. ,  di ssent i ng) ;  St at e ex 
r el .  J. H.  Fi ndor f f  & Son,  I nc. ,  v.  Ci r cui t  Cour t  f or  Mi l waukee 
Cnt y. ,  2000 WI  30,  ¶24 n. 14,  233 Wi s.  2d 428,  608 N. W. 2d 679.  



No.   2011AP1240. akz 

 

5 
 

Per haps l egi s l at i ve change i s not  needed,  but  per haps i t  i s .   I  

mer el y r equest  t hat  t he l egi s l at ur e eval uat e t he i ssue 

pr esent ed.    

¶43 For  t he f or egoi ng r easons I  concur .   

¶44 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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¶45 DAVI D T.  PROSSER,  J.    (dissenting).  Mi chael  R.  

Mast er s and Pat r i c i a A.  Johnson wer e mar r i ed on Oct ober  18,  

1986.   They wer e di vor ced on Jul y 20,  1989.   Thei r  di vor ce 

j udgment ,  s i gned by Waukesha Count y Ci r cui t  Judge Rober t  

Mawdsl ey,  made t he coupl e' s wr i t t en mar i t al  pr oper t y agr eement  

par t  of  t he j udgment .   The mar i t al  pr oper t y agr eement  r ead i n 

par t :  " V.  Pr oper t y Di v i s i on——Pensi on.   The Pet i t i oner  shal l  be 

awar ded 1/ 2 of  t he val ue of  t he Respondent ' s Wi sconsi n 

Ret i r ement  Syst em [ WRS]  benef i t s  accr ued f r om dat e of  mar r i age 

t hr u t he dat e of  di vor ce.   A QDRO [ qual i f i ed domest i c r el at i ons 

or der ]  shal l  be submi t t ed t o secur e t hese r i ght s. "  

¶46 For  mor e t han 20 year s,  Pat r i c i a Johnson di d not  

submi t  a QDRO t o t he WRS or  t o t he cour t  " t o secur e [ her ]  

r i ght s"  t o a por t i on of  her  f or mer  husband' s pensi on.   Thus,  

when she at t empt ed t o f i l e a QDRO i n 2010,  her  ef f or t  was 

opposed by Mast er s and ul t i mat el y deni ed by t he Waukesha Count y 

Ci r cui t  Cour t . 1 

¶47 The basi s f or  t he c i r cui t  cour t ' s  deni al  was Wi s.  

St at .  § 893. 40,  whi ch pr ovi des:  

 Act i on on j udgment  or  decr ee;  cour t  of  r ecor d.   
Except  as pr ovi ded i n ss.  846. 04( 2)  and ( 3)  and 
893. 415,  act i on upon a j udgment  or  decr ee of  a cour t  
of  r ecor d of  any st at e or  of  t he Uni t ed St at es shal l  
be commenced wi t hi n 20 year s af t er  t he j udgment  or  
decr ee i s ent er ed or  be bar r ed.  

¶48 The i ssue pr esent ed i n t hi s case i s whet her  t her e i s 

any r easonabl e basi s f or  Johnson t o avoi d t he appar ent  ef f ect  of  

t hi s st at ut e.   I  concl ude t hat  t her e i s not .  

                                                 
1 Kat hr yn W.  Fost er ,  Judge.  
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¶49 The maj or i t y t akes t he opposi t e v i ew.   I t  asser t s t hat  

i t  woul d be an absur di t y t o appl y t he st at ut e under  t he 

c i r cumst ances of  t hi s case.   Just i ce Zi egl er ' s concur r ence 

r ai ses t he st akes even mor e and pl eads wi t h t he l egi s l at ur e t o 

change t he l aw.   I nasmuch as I  bel i eve t he ci r cui t  cour t ' s  

deci s i on was cor r ect ,  t he maj or i t y ' s anal ysi s  i s f l awed,  and 

Just i ce Zi egl er ' s concur r ence i s  mi st aken because t he st at ut e i s  

r easonabl e,  I  r espect f ul l y di ssent .    

I  

¶50 The f act s and ci r cumst ances heavi l y i nf l uence t he 

out come of  t hi s case.  

¶51 Congr ess appr oved t he Empl oyee Ret i r ement  I ncome 

Secur i t y Act  of  1974 ( ERI SA)  t o pr ot ect  t he i nt er est s of  

par t i c i pant s i n t he gr owi ng number  of  empl oyee benef i t  pl ans i n 

t he pr i vat e sect or  t hr oughout  t he Uni t ed St at es.   See 29 U. S. C.  

§ 1001.   Ten year s l at er ,  Congr ess amended ERI SA by enact ment  of  

t he Ret i r ement  Equi t y Act  of  1984.   See Pub.  L.  No.  98- 397,  98 

St at .  1426 ( 1984) .   The pur pose of  t he Ret i r ement  Equi t y Act ,  

whi ch cr eat ed t he " qual i f i ed domest i c r el at i ons or der "  i n 29 

U. S. C.  § 1056( d) ,  was t o f aci l i t at e t he or der l y assi gnment  or  

al i enat i on of  al l  or  a por t i on of  a per son' s empl oyee benef i t  

pl an t o an " al t er nat e payee"  as t he r esul t  of  a cour t  or der  or  

j udgment  r el at i ng t o chi l d suppor t ,  al i mony,  or  mar i t al  pr oper t y  

r i ght s st emmi ng f r om di vor ce.   See S.  Rep.  No.  98- 575,  at  3,  18-

21 ( 1984)  r epr i nt ed i n 1984 U. S. C. C. A. N.  2547,  2549,  2564- 2567.  

¶52 As t he maj or i t y  opi ni on not es,  however ,  " ERI SA does 

not  appl y t o gover nment  r et i r ement  pl ans. "   Maj or i t y op. ,  ¶6 
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( c i t i ng 29 U. S. C. A.  § 1003( b) ( 1) ) ;  see al so Li ndsey v.  Li ndsey,  

140 Wi s.  2d 684,  690,  412 N. W. 2d 132 ( Ct .  App.  1987) .   

Consequent l y,  a cour t ' s  aut hor i t y t o assi gn or  di v i de a 

gover nment  pensi on i n Wi sconsi n was and i s subj ect  t o Wi sconsi n 

st at ut e.  

¶53 On Jul y 20,  1989——t he dat e of  t he Johnson/ Mast er s 

di vor ce——Wi s.  St at .  § 40. 08 r ead i n par t :  

 Benef i t  assi gnment s and cor r ect i ons.  ( 1)  
Exempt i ons.   The benef i t s payabl e t o,  or  ot her  r i ght s 
and i nt er est s of  any member ,  benef i c i ar y or  
di st r i but ee of  any est at e under  any of  t he benef i t  
pl ans admi ni st er ed by t he [ Depar t ment  of  Empl oyee 
Tr ust  Funds ( t he depar t ment ) ] ,  i ncl udi ng i nsur ance 
payment s,  shal l  be exempt  f r om any t ax l evi ed by t he 
st at e or  any subdi v i s i on of  t he st at e and shal l  not  be 
assi gnabl e,  ei t her  i n l aw or  equi t y,  or  be subj ect  t o 
execut i on,  l evy,  at t achment ,  gar ni shment  or  ot her  
l egal  pr ocess except  as speci f i cal l y pr ovi ded i n t hi s  
sect i on.   The exempt i on f r om t axat i on under  t hi s 
sect i on shal l  not  appl y wi t h r espect  t o any t ax on 
i ncome.  

Wi s.  St at .  § 40. 08( 1)  ( 1987- 88)  ( emphasi s added) .   Compar e i d.  

wi t h Wi s.  St at .  § 66. 81 ( 1987- 88)  ( pr ohi bi t i ng t he t axat i on,  

execut i on,  and assi gnment  of  pensi on benef i t s i n t he r et i r ement  

syst em of  f i r st  c l ass c i t i es) .  

 ¶54 However ,  t he st at ut e cont i nued:  

 ( 3)  Wai ver s.   Any par t i c i pant ,  benef i c i ar y or  
di st r i but ee of  any est at e may wai ve,  absol ut el y and 
wi t hout  r i ght  of  r econsi der at i on or  r ecover y,  t he 
r i ght  t o or  t he payment  of  al l  or  any por t i on of  any 
benef i t  payabl e or  t o become payabl e under  t hi s 
chapt er .   The wai ver  shal l  be ef f ect i ve on t he f i r st  
day of  t he 2nd mont h commenci ng af t er  i t  i s  r ecei ved 
by t he depar t ment  or  on t he dat e speci f i ed i n t he 
wai ver  i f  l at er .  

Wi s.  St at .  § 40. 08( 3)  ( 1987–88)  ( emphasi s added) .  
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¶55 The gi st  of  t hese st at ut or y pr ov i s i ons was cl ear .   I n 

Jul y 1989 t he benef i t s payabl e t o a member  of  t he WRS wer e not  

assi gnabl e i n a di vor ce pr oceedi ng except  as speci f i cal l y 

pr ovi ded i n Wi s.  St at .  § 40. 08.   Sect i on 40. 08 di d not  aut hor i ze 

any " qual i f i ed domest i c r el at i ons or der . "   I t  di d,  however ,  

per mi t  a member  t o wai ve payment  of  a por t i on of  hi s or  her  

pensi on by f i l i ng an appr opr i at e wai ver  wi t h t he depar t ment .  

¶56 The l egi s l at ur e changed t he l aw appr oxi mat el y ni ne 

mont hs l at er .   See 1989 Wi s.  Act  218.   Newl y cr eat ed Wi s.  St at .  

§ 40. 08( 1m)  pr ov i ded t hat  a par t i c i pant ' s accumul at ed r i ght s and 

benef i t s i n t he WRS shal l  be di v i ded by " a qual i f i ed domest i c 

r el at i ons or der "  but  " onl y i f  t he or der  pr ovi des f or  a di v i s i on 

as speci f i ed i n t hi s subsect i on. "   Wi s.  St at .  § 40. 08( 1m)  ( 1989–

90)  ( emphasi s added) .   The speci f i cat i ons i n § 40. 08( 1m) ,  pl us 

t he new def i ni t i on of  " qual i f i ed domest i c r el at i ons or der "  i n 

Wi s.  St at .  § 40. 02( 48m) ,  t ake up mor e t han a f ul l  page of  t he 

1989- 90 st at ut es.   Wi sconsi n St at .  § 40. 08( 1m) ( j )  poi nt edl y 

st at ed:  " Thi s subsect i on appl i es t o qual i f i ed domest i c r el at i ons 

or der s i ssued on or  af t er  Apr i l  28,  1990,  t hat  pr ovi de f or  

di v i s i ons of  t he accumul at ed r i ght s and benef i t s  of  par t i c i pant s  

whose mar r i ages have been t er mi nat ed by a cour t  on or  af t er  

Apr i l  28,  1990. "  

¶57 I n shor t ,  t he 1990 changes i n t he st at ut es di d not  

appl y t o t he Johnson/ Mast er s di vor ce.  

¶58 I n 1998 t he l egi s l at ur e amended t he st at ut es agai n2 t o 

r ecogni ze qual i f i ed domest i c r el at i ons or der s i ssued on or  af t er  

                                                 
2 See 1997 Wi s.  Act  125.  
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Januar y 1,  1982,  Wi s.  St at .  § 40. 08( 1m) ( j )  ( 1997–98) ,  and t o 

per mi t  t he r evi s i on or  modi f i cat i on of  j udgment s ent er ed on or  

af t er  Januar y 1,  1982,  t o pr ovi de f or  payment s under  a qual i f i ed 

domest i c r el at i ons or der .   Wi s.  St at .  § 40. 08( 1m) ( k) 2.  ( 1997–

98) .   These changes per mi t t ed Johnson t o t ake t he st ep out l i ned 

i n t he mar i t al  pr oper t y agr eement  t o secur e her  r i ght s.  

¶59 The pl ai n t r ut h i s t hat  t he pr oper t y di v i s i on- pensi on 

sect i on of  t he Johnson/ Mast er s mar i t al  pr oper t y agr eement  was 

not  val i d on t he dat e of  t he 1989 di vor ce because t he l aw di d 

not  t hen per mi t  a cour t  t o di v i de Mi chael  Mast er s '  WRS pensi on.   

I f  t he l aw had not  changed i n 1998,  t he 1989 pr oper t y di v i s i on-

pensi on sect i on of  t he mar i t al  pr oper t y agr eement  mi ght  never  

have been el i gi bl e t o become val i d,  al t hough i t  was al ways 

possi bl e f or  Pat r i c i a Johnson t o secur e Mast er s '  wr i t t en wai ver  

under  Wi s.  St at .  § 40. 08( 3) .  

¶60 I f  t he 1998 l aw had been i n pl ace on Jul y 20,  1989,  

Johnson woul d st i l l  have been r equi r ed by t he mar i t al  pr oper t y 

agr eement ,  t he j udgment  i ncor por at i ng t hat  agr eement ,  and t he 

appl i cabl e st at ut es t o submi t  a QDRO t o t he depar t ment  t o secur e 

her  r i ght s.  

¶61 Johnson had 20 year s t o obt ai n a QDRO and submi t  i t  t o 

t he depar t ment  or  at  l east  f i l e i t  wi t h t he cour t .   She di d not  

do so,  even t hough such a QDRO was speci f i cal l y aut hor i zed by 

l aw i n her  s i t uat i on f r om May 2,  1998,  t hr ough Jul y 20,  2009——

t hat  i s,  f or  mor e t han 11 year s——and even t hough she si gned a 

dr af t  QDRO af t er  t he di vor ce.   Ther e i s no evi dence t hat  Johnson 

sought  a cour t  or der  or  cont empt  t o f or ce Mast er s t o compl y wi t h 
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t he mar i t al  pr oper t y agr eement  by s i gni ng t he dr af t  QDRO or  a 

r evi sed QDRO.  

¶62 Johnson al so had 20 year s t o obt ai n a wr i t t en wai ver  

f r om Mast er s,  ei t her  vol unt ar i l y  or  t hr ough cour t  act i on.   She 

di d not  do so,  even t hough t he Waukesha Count y Ci r cui t  Cour t  

hel d post - di vor ce hear i ngs i n t he Johnson/ Mast er s case i n 1995 

and 1996 and i ssued or der s i n t he case i n 1995,  1996,  and 2004.  

¶63 I n addi t i on,  Johnson had al most  ni ne year s t o seek t o 

amend t he j udgment  t o obt ai n t he cash equi val ent  of  her  pensi on 

shar e i n l i eu of  a QDRO,  dur i ng t he per i od when a QDRO was not  

aut hor i zed by st at ut e i n her  case.   Af t er  t hat  t i me,  she coul d 

have pur sued mul t i pl e opt i ons,  i ncl udi ng an ef f or t  t o secur e t he 

cash equi val ent .  

¶64 Johnson' s i nt er est  i n a por t i on of  Mast er s '  pensi on 

was al ways cont i ngent  upon her  t aki ng st eps t o secur e and 

enf or ce her  r i ght s.   She di d not  do so unt i l  mor e t han 20 year s 

af t er  t he di vor ce j udgment .  

¶65 I n poi nt i ng t he f i nger  at  Johnson f or  f ai l i ng t o t ake 

t he r equi r ed act i on t o pr ot ect  her  r i ght s,  one i s act ual l y 

poi nt i ng at  her  di vor ce counsel . 3  Ther e i s no al l egat i on by 

Johnson t hat  Mast er s '  di vor ce counsel  f ai l ed t o do somet hi ng 

t hat  he commi t t ed t o do.   Thi s case,  t hen,  r eveal s mor e t han 20 

year s of  unexpl ai ned i nact i on and negl ect .   I t  i s  har dl y an 

" absur di t y"  f or  a cour t  t o t ake t hat  i nact i on i nt o account .  

                                                 
3 See Scot t  L.  Denni son,  Val ui ng Ret i r ement  Benef i t s i n 

Di vor ce,  Wi s.  Lawyer ,  June 2012,  at  10–11 ( " Lawyer s who wor k on 
di vor ces t hat  i nvol ve QDROs have been magnet s f or  mal pr act i ce 
sui t s,  because a poor l y desi gned QDRO can be a r eal  di sast er . " ) .  
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I I  

¶66 Johnson' s i nact i on over  a 20- year  per i od i s 

s i gni f i cant  because of  Wi s.  St at .  § 893. 40,  t he 20- year  st at ut e 

of  r epose.   The st at ut e pr ovi des,  i n par t ,  t hat  " act i on upon a 

j udgment  or  decr ee of  a cour t  of  r ecor d of  any st at e or  of  t he 

Uni t ed St at es shal l  be commenced wi t hi n 20 year s af t er  t he 

j udgment  or  decr ee i s ent er ed or  be bar r ed. "   Wi s.  St at .  

§ 893. 40 ( emphasi s added) .  

¶67 The hi st or y and pur pose of  Wi s.  St at .  § 893. 40 deser ve 

di scussi on.   The cour t  al so shoul d di scuss Johnson' s at t empt  t o 

get  ar ound t he st at ut e by ar gui ng t hat  her  ef f or t  t o secur e a 

QDRO was not  " an act i on upon a j udgment . "   

¶68 Wi sconsi n St at .  § 893. 40 became l aw i n 1980.   See 1979 

Wi s.  Act  323.   I t  combi ned and modi f i ed t he pr ovi s i ons of  t wo 

r epeal ed st at ut es,  Wi s.  St at .  §§ 893. 16( 1)  and 893. 18( 1) .   The 

f or mer  st at ut e had pr ovi ded a 20- year  st at ut e of  l i mi t at i ons:  

" Wi t hi n 20 year s.   Wi t hi n 20 year s:  ( 1)  An act i on upon a 

j udgment  or  decr ee of  any cour t  of  r ecor d of  t hi s st at e or  of  

t he Uni t ed St at es s i t t i ng wi t hi n t hi s st at e. "   Wi s.  St at .  

§ 893. 16( 1)  ( 1977- 78) .  

¶69 The l at t er  st at ut e had onl y  a 10- year  st at ut e of  

l i mi t at i ons:  " Wi t hi n 10 year s.   Wi t hi n 10 year s:  ( 1)  An act i on 

upon a j udgment  or  decr ee of  any cour t  of  r ecor d of  any ot her  

st at e or  t er r i t or y of  t he Uni t ed St at es or  of  any cour t  of  t he 

Uni t ed St at es s i t t i ng wi t hout  t hi s st at e. "   Wi s.  St at .  

§ 893. 18( 1)  ( 1977- 78) .  
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 ¶70 The new Wi s.  St at .  § 893. 40 est abl i shed a uni f or m 20-

year  t i me l i mi t  f or  an " act i on upon a j udgment  or  decr ee"  and 

speci f i ed t hat  t he 20 year s began t o r un when t he " j udgment  or  

decr ee i s ent er ed. "   I t  added t hat  a f ai l ur e t o t i mel y commence 

act i on woul d " bar [ ] "  f ut ur e act i on upon a j udgment .   These 

changes t r ansf or med t wo st at ut es of  l i mi t at i on i nt o a s i ngl e 

st at ut e of  r epose.  

¶71 " A st at ut e of  r epose .  .  .  l i mi t s t he t i me per i od 

wi t hi n whi ch an act i on may be br ought  based on t he dat e of  an 

act  or  omi ssi on. "   Hami l t on v.  Hami l t on,  2003 WI  50,  ¶29,  261 

Wi s.  2d 458,  661 N. W. 2d 832.   The " act "  t hat  t r i gger s t he 

st at ut e of  r epose i n Wi s.  St at .  § 893. 40 i s t he ent r y of  a 

j udgment .   See gener al l y,  Dani el  J.  La Fave,  Remedyi ng t he 

Conf usi on Bet ween St at ut es of  Li mi t at i on and St at ut es of  Repose 

i n Wi sconsi n——A Concept ual  Gui de,  88 Mar q.  L.  Rev.  927 ( 2005) .  

¶72 Li mi t at i on per i ods i n st at ut es of  l i mi t at i on and 

st at ut es of  r epose ar e " l egi s l at i ve pr onouncement s of  pol i cy 

bar r i ng act i ons f or  var i ous pol i cy r easons r egar dl ess of  t he 

mer i t  of  t he act i on. "   Hami l t on,  261 Wi s.  2d 458,  ¶42 ( c i t at i ons 

omi t t ed) .   These st at ut es ar e meant  t o " ensur e pr ompt  l i t i gat i on 

of  c l ai ms and t o pr ot ect  def endant s f r om f r audul ent  or  st al e 

c l ai ms br ought  af t er  memor i es have f aded or  evi dence has been 

l ost . "   Kor kow v.  Gen.  Cas.  Co.  of  Wi s. ,  117 Wi s.  2d 187,  198,  

344 N. W. 2d 108 ( 1984) .   As t hi s cour t  expl ai ned i n Ai cher :  

St at ut es of  l i mi t at i on and st at ut es of  r epose 
r epr esent  l egi s l at i ve pol i cy deci s i ons t hat  di ct at e 
when t he cour t house door s c l ose f or  par t i cul ar  
l i t i gant s.  .  .  .   [ These st at ut es]  " ar e f ound and 
appr oved i n al l  syst ems of  enl i ght ened j ur i spr udence, "  
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[ and]  ar t i cul at e t he pr i nci pl e t hat  i t  i s  mor e j ust  t o 
put  t he adver sar y on not i ce t o def end a c l ai m wi t hi n a 
speci f i ed per i od of  t i me t han t o per mi t  unl i mi t ed 
pr osecut i on of  st al e c l ai ms.  

Ai cher  v.  Wi s.  Pat i ent s Comp.  Fund,  2000 WI  98,  ¶27,  237 

Wi s.  2d 99,  613 N. W. 2d 849 ( quot i ng Uni t ed St at es v.  Kubr i ck,  

444 U. S.  111,  117 ( 1979) ) .  

¶73 Wi sconsi n St at .  § 893. 40 has no except i on f or  f ami l y 

l aw cases except  f or  act i ons t o col l ect  chi l d suppor t  payment s.   

See Wi s.  St at .  § 893. 415.   Thi s speci f i c  except i on was cr eat ed 

f ol l owi ng t he cour t ' s  deci s i on i n Hami l t on,  whi ch di scussed 

§ 893. 40 ext ensi vel y. 4   

¶74 The cour t  i n Hami l t on sai d Wi s.  St at .  § 893. 40 was 

" pl ai n and unambi guous"  as t o t he act  t hat  begi ns t he 20- year  

per i od.   Hami l t on,  261 Wi s.  2d 458,  ¶30.   Thi s means t hat  t he 

st at ut e i s not  t r i gger ed by t he subsequent  " accr ual "  of  a r i ght ,  

as t he maj or i t y mi st akenl y suggest s.   Thus,  Hami l t on' s 

i nt er pr et at i on of  § 893. 40 shoul d deci de t hi s case unl ess 

Johnson' s ef f or t  t o secur e a QDRO i n 2010 was not  an " act i on 

upon a j udgment . "  

¶75 Thi s possi bi l i t y  i s  r ai sed i n t he cer t i f i cat i on f r om 

t he cour t  of  appeal s and ar gued by Johnson i n t hi s r evi ew.  

¶76 The ar gument  i s  gr ounded i n t he t ext  of  Wi s.  St at .  

§ 893. 02:  

 Except  as pr ovi ded i n s.  893. 415( 3) ,  an act i on i s 
commenced,  wi t hi n t he meani ng of  any pr ovi s i on of  l aw 
whi ch l i mi t s t he t i me f or  t he commencement  of  an 
act i on,  as t o each def endant ,  when t he summons nami ng 

                                                 
4 Wi sconsi n St at .  § 893. 415( 1)  def i nes " act i on"  as " any 

pr oceedi ng br ought  bef or e a cour t "  t o col l ect  chi l d or  f ami l y 
suppor t .  
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t he def endant  and t he compl ai nt  ar e f i l ed wi t h t he 
cour t ,  but  no act i on shal l  be deemed commenced as t o 
any def endant  upon whom ser vi ce of  aut hent i cat ed 
copi es of  t he summons and compl ai nt  has not  been made 
wi t hi n 90 days af t er  f i l i ng.  

Wi s.  St at .  § 893. 02 ( emphasi s added) .  

¶77 The cer t i f i cat i on st at es t hat  an " ar gument  coul d be 

made t hat  an ' act i on'  i s  a pr oceedi ng whi ch i s begun by a 

summons and compl ai nt  and t hat  an act i on upon a j udgment  or  

decr ee of  a cour t  of  r ecor d t her ef or e means any j udgment  t hat  

was commenced by a summons and compl ai nt . "   The cer t i f i cat i on 

added t hat  t hi s was par t  of  t he r at i onal e used i n Lueck v.  

Lueck,  No.  2011AP1195,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Oct .  

12,  2011) ,  r evi ew deni ed ( Mar .  2,  2012) ,  wher e t he cour t  of  

appeal s sai d Wi s.  St at .  § 893. 40 di d not  per t ai n t o act i ons 

begun by a mot i on and or der  t o show cause because mot i ons and 

or der s t o show cause " ar e not  a summons and compl ai nt . "   I d. ,  

¶9.  

¶78 The ar gument  t hat  Johnson' s ef f or t  t o secur e a QDRO i n 

2010 was not  an act i on upon a j udgment  must  be addr essed.  

¶79 Wi sconsi n St at .  §§ 893. 02 and 893. 40 bot h have t hei r  

or i gi ns i n ear l y Wi sconsi n l aw.   Revi sed Wi sconsi n St at .  Chapt er  

138,  § 15 ( 1858) ,  pr ovi ded:  " Wi t hi n t went y year s: ——1.  An act i on 

upon a j udgment  or  decr ee of  any cour t  of  r ecor d of  t hi s st at e. "  

¶80 Sect i on 27 of  t he same chapt er  t hen pr ovi ded,  i n par t ,  

t hat  " [ a] n act i on shal l  be deemed commenced as t o each 

def endant ,  when t he summons i s ser ved on hi m,  or  on a co-

def endant ,  who i s a j oi nt  cont r act or  or  ot her wi se uni t ed i n 
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i nt er est  wi t h hi m. "   Wi s.  St at .  ch.  138,  § 27 ( 1858)  ( emphasi s 

added) .  

¶81 These t wo st at ut es wer e accompani ed by t wo ot her  

pr ovi s i ons of  not e.   Sect i on 2 of  Chapt er  122 of  t he 1858 

Revi sed St at ut es pr ovi ded t hat ,  " [ a] n act i on i s an or di nar y 

pr oceedi ng i n a cour t  of  j ust i ce,  by whi ch a par t y pr osecut es 

anot her  par t y f or  t he enf or cement  or  pr ot ect i on of  a r i ght ,  t he 

r edr ess or  pr event i on of  a wr ong,  or  t he pr event i on of  a publ i c 

of f ense. "   Wi s.  St at .  ch.  122,  § 2 ( 1858) .  

¶82 Sect i on 10 of  Chapt er  122 pr ovi ded:  

 No act i on shal l  be br ought  upon a j udgment  
r ender ed i n any cour t  of  t hi s st at e,  except  a cour t  of  
t he j ust i ce of  t he peace,  bet ween t he same par t i es,  
wi t hout  l eave of  t he cour t ,  f or  a good cause shown,  on 
not i ce t o t he adver se par t y;  and no act i on on a 
j udgment  r ender ed by a j ust i ce of  t he peace shal l  be 
br ought  i n t he same count y wi t hi n t wo year s af t er  i t s  
r endi t i on,  except  i n cases of  hi s deat h,  r esi gnat i on,  
i ncapaci t y t o act ,  or  r emoval  f r om t he count y,  or  t hat  
t he pr ocess was not  per sonal l y ser ved on t he 
def endant ,  or  on al l  t he def endant s,  or  i n case of  t he 
deat h of  some of  t he par t i es,  or  when t he docket  or  
r ecor d of  such j udgment  i s or  shal l  have been l ost  or  
dest r oyed.  

Wi s.  St at .  ch.  122,  § 10 ( 1858)  ( emphasi s added) .  

 ¶83 These st at ut es suggest  t hat  " act i on"  was an " or di nar y 

pr oceedi ng, "  as opposed t o a speci al  pr oceedi ng,  and t hat  

somet i mes t hi s " act i on"  r equi r ed a " summons"  and somet i mes i t  

r equi r ed " not i ce t o t he adver se par t y. "  

¶84 The essence of  Wi s.  St at .  § 893. 40 appear s agai n i n 

chapt er  177,  sect i on 4220 of  t he 1878 Revi sed St at ut es:  " Wi t hi n 

t went y year s:  1.  An act i on upon a j udgment  or  decr ee of  any 
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cour t  of  r ecor d of  t hi s st at e,  or  of  t he Uni t ed St at es,  s i t t i ng 

wi t hi n t hi s st at e. "  

¶85 The f or er unner  of  pr esent  Wi s.  St at .  § 893. 02 

( r egar di ng summons and compl ai nt )  was f ound i n Chapt er  177,  

Sect i on 4239 of  t he 1878 Revi sed St at ut es:  

An act i on shal l  be deemed commenced,  wi t hi n t he 
meani ng of  any pr ovi s i on of  l aw whi ch l i mi t s t he t i me 
f or  t he commencement  of  an act i on,  as t o each 
def endant ,  when t he summons i s ser ved on hi m,  or  on a 
codef endant  who i s a j oi nt  cont r act or  or  ot her wi se 
uni t ed i n i nt er est  wi t h hi m.  

Wi s.  St at .  ch.  177,  § 4239 ( 1878)  ( emphasi s added) .  

¶86 The 1878 Revi sed St at ut es al so mai nt ai ned t he 

def i ni t i on of  " act i on"  i n t he new Sect i on 2595 of  Chapt er  118 

but  el i mi nat ed t he second r ef er ence t o " act i on upon a j udgment "  

t hat  had appear ed i n Chapt er  122,  Sect i on 10 of  t he 1858 Revi sed 

St at ut es.  

¶87 By 1925 t he l anguage i n Sect i on 4220 of  t he 1878 

Revi sed St at ut es appear ed wi t hout  change ( except  f or  

punct uat i on)  i n Wi s.  St at .  § 330. 16 ( 1925) . 5  The l anguage of  

Sect i on 4239 of  t he 1878 Revi sed St at ut es appear ed i n Wi s.  St at .  

§ 330. 39 ( 1925) .   The def i ni t i on of  " act i on"  f r om 1878 cont i nued 

i n Wi s.  St at .  § 260. 03 ( 1925) .  

¶88 Sect i ons 330. 16 and 330. 18 wer e r enumber ed as 

§§ 893. 16 and 893. 18 i n § 2,  ch.  66,  Laws of  1965.   Wi sconsi n 

St at .  § 330. 39 was r enumber ed § 893. 39 i n t he same chapt er .  

                                                 
5 The 10- year  st at ut e of  l i mi t at i ons f or  " act i on upon a 

j udgment  .  .  .  of  any cour t  of  r ecor d of  any ot her  st at e"  
appear ed i n Wi s.  St at .  § 330. 18( 1)  ( 1925) .  
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¶89 I n 1975 t he supr eme cour t  adopt ed t he Wi sconsi n Rul es 

of  Ci v i l  Pr ocedur e,  ef f ect i ve Januar y 1,  1976.   See 67 

Wi s.  2d 585,  585- 784 ( 1975) .   Wi sconsi n St at .  § 893. 39 was 

amended " t o conf or m t o t he pr oposed mode of  commencement  of  

act i on under  s.  801. 02( 1) . "   I d.  at  770–71.   I t  r ead:  

 Act i on,  when commenced.   An act i on shal l  be 
deemed commenced,  wi t hi n t he meani ng of  any pr ovi s i on 
of  l aw whi ch l i mi t s t he t i me f or  t he commencement  of  
an act i on,  as t o each def endant ,  when t he summons 
nami ng hi m as def endant  and t he compl ai nt  ar e f i l ed 
wi t h t he cour t ,  but  no act i on shal l  be deemed 
commenced as t o any def endant  upon whom ser vi ce of  
aut hent i cat ed copi es of  t he summons and compl ai nt  has 
not  been made wi t hi n 60 days af t er  f i l i ng.  

I d.  at  770- 71 ( emphasi s added) .  

 ¶90 Thi s amended sect i on was r epeal ed and r ecr eat ed as 

Wi s.  St at .  § 893. 02 by Sect i on 28,  Chapt er  323,  Laws of  1979,  

t he chapt er  t hat  r epeal ed and r ecr eat ed al l  of  Wi s.  St at .  

Chapt er  893.   Chapt er  323 i s t he same chapt er  t hat  cr eat ed Wi s.  

St at .  § 893. 40,  t he st at ut e of  r epose at  i ssue i n t hi s case.  

¶91 I n sum,  Johnson' s ar gument  depends i n l ar ge par t  on 

whet her  t he supr eme cour t  r edef i ned " act i on upon a j udgment "  

when i t  added " compl ai nt "  t o Wi s.  St at .  § 893. 39 i n 1975.  

¶92 Ther e ar e sever al  cases pr i or  t o t he 1975 change t hat  

suggest  " act i on upon a j udgment "  was br oadl y const r ued t o 

i ncl ude " act i ons"  beyond t he f i l i ng of  a new l awsui t .    

¶93 I n Coon v.  Seymour ,  71 Wi s.  340,  345- 46,  37 N. W.  243 

( 1888) ,  t he cour t  expl ai ned " act i on upon a j udgment . "   The cour t  

sai d:   

We do not  under st and t hi s [ case]  t o be an act i on upon 
a j udgment  whi ch may be br ought  wi t hi n t went y year s 
af t er  t he cause of  act i on accr ued,  wi t hi n t he meani ng 
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of  sec.  4220,  R. S.   Such an act i on i s t o conf i r m and 
enf or ce a j udgment .   Thi s,  on t he cont r ar y,  i s  an 
act i on t o avoi d and set  asi de a j udgment  f or  al l eged 
causes exi st i ng out si de of  t he r ecor d.  

I d.  ( emphasi s added) .   An act i on t o " conf i r m and enf or ce a 

j udgment "  i s not  a new l awsui t .    

 ¶94 I n Br own v.  Hopki ns,  101 Wi s.  498,  77 N. W.  899 ( 1899) ,  

t he cour t  di scussed a j udgment  of  f or ecl osur e ent er ed on 

December  10,  1877,  and an execut i on i ssued upon t hat  j udgment  on 

December  3,  1897,  and a subsequent  l evy on r eal  est at e,  bot h 

wi t hi n t he 20- year  st at ut e of  l i mi t at i ons.   The cour t  sai d:  

 The quest i on i s whet her  an execut i on whi ch i s 
dul y i ssued and par t i al l y  execut ed by l evyi ng upon 
pr oper t y wi t hi n t went y year s f r om t he ent r y  of  a 
j udgment  expi r es at  t he end of  t he t went y- year  per i od,  
or  whet her  i t  r emai ns val i d and ef f ect i ve,  so t hat  t he 
pr oper t y so l ev i ed upon may be t her eaf t er  sol d and 
appl i ed t o sat i sf y t he command of  t he wr i t .   Our  
st at ut e pr ovi des ( R. S.  1878,  sec.  4220)  t hat  a 
j udgment  of  a cour t  of  r ecor d out l aws at  t he end of  
t went y year s f r om t he dat e of  i t s  r endi t i on;  and,  
f ur t her  ( R. S.  1878,  sec.  2968) ,  t hat  " i n no case shal l  
an execut i on be i ssued,  or  any pr oceedi ngs had on any 
j udgment ,  af t er  t went y year s f r om t he t i me of  t he 
r endi t i on t her eof . "   I t  i s  ver y evi dent  f r om t hi s 
l at t er  sect i on t hat  a val i d execut i on may be i ssued at  
any t i me up t o t he l ast  day of  t he t went y year s;  and 
t he quest i on i s whet her ,  when so i ssued,  i t  i s  
r ender ed voi d by t he l i mi t at i on upon t he j udgment .   
Our  st at ut e r equi r es no or der  of  conf i r mat i on of  t he 
sher i f f ' s  sal e,  nor  any ot her  pr oceedi ng by t he cour t ,  
t o per f ect  t he pur chaser ' s t i t l e.   No f ur t her  
pr oceedi ngs upon t he j udgment  ar e cont empl at ed or  
r equi r ed by t he st at ut e.   The sal e of  t he pr oper t y by 
t he sher i f f ,  and t he payment  or  appl i cat i on of  t he 
pr oceeds,  ar e s i mpl y t he car r y i ng out  of  t he commands 
of  hi s wr i t ,  whi ch,  when i ssued,  was per f ect l y val i d.  

Br own,  101 Wi s.  at  499- 500.  
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 ¶95 The Br own case shows t hat  " execut i on"  upon a j udgment  

was r equi r ed wi t hi n t he 20- year  per i od.   " Execut i on"  was not  a 

new l awsui t .  

 ¶96 I n Zel l mer  v.  Shar l ei n,  1 Wi s.  2d 46,  82 N. W. 2d 891 

( 1957) ,  a daught er  f i l ed a c l ai m agai nst  her  l at e f at her ' s 

est at e.   When t he daught er ' s mot her  and f at her  wer e di vor ced,  

t he di vor ce j udgment  had i ncor por at ed a st i pul at i on t hat  

r equi r ed t he f at her  t o pay t he pr emi ums on an i nsur ance pol i cy 

on hi s l i f e f or  t he benef i t  of  t he daught er .   I d.  at  47.   The 

f at her  f ai l ed t o pay t he pr emi ums.   I d.  at  48.   As a r esul t ,  

when t he f at her  di ed and l ef t  not hi ng f or  t he daught er  ( on 

gr ounds t hat  he had pr ovi ded f or  her  by t he l i f e i nsur ance 

pol i cy) ,  she f i l ed and l i t i gat ed a c l ai m agai nst  hi s est at e.   

I d.   The cour t  r ej ect ed a def ense t hat  t he c l ai m was bar r ed by a 

s i x- year  st at ut e of  l i mi t at i ons f or  br each of  cont r act .   I d.  at  

52.   I t  concl uded t hat  t he c l ai m was wi t hi n t he 20- year  st at ut e 

of  l i mi t at i ons f or  a c l ai m upon a j udgment ,  namel y,  t he di vor ce 

j udgment .   I d.   The cl ai m di d not  const i t ut e a new l awsui t .  

 ¶97 I n Schaf er  v.  Wegner ,  78 Wi s.  2d 127,  254 N. W. 2d 193 

( 1977) ,  t he pl ai nt i f f  commenced an act i on t o r ecover  per sonal  

pr oper t y awar ded t o her  i n a di vor ce j udgment  i n 1957.   The sui t  

was commenced i n 1973,  wi t hi n t he 20 year s set  out  i n Wi s.  St at .  

§ 893. 16( 1)  ( 1971- 72) .   I d.  at  130–31.   The cour t  obser ved t hat ,  

" [ t ] he househol d f ur ni t ur e was awar ded t o t he appel l ant  i n t he 

di vor ce decr ee and t he st at ut e of  l i mi t at i ons concer ni ng act i ons 

based on t hat  awar d i s t went y year s. "   I d.  at  132.   Al t hough t he 

pl ai nt i f f ' s  sui t  was t i mel y f i l ed under  t he st at ut e,  t hi s cour t  
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di smi ssed i t  on gr ounds of  l aches.   I d.   Ther e i s no evi dence i n 

t he opi ni on t hat  t he cour t  woul d have vi ewed a " mot i on"  

di f f er ent  f r om a new sui t  under  t he st at ut e of  l i mi t at i ons.   

Rat her ,  t he cour t  cut  of f  t he pl ai nt i f f  af t er  a shor t er  t i me 

per i od.  

¶98 Coon,  Br own,  Zel l mer ,  and Schaf er  suggest  t hat  cour t s  

have vi ewed " act i on upon a j udgment "  br oadl y,  not  r est r i ct i ng an 

" act i on"  t o a pr oceedi ng t hat  r equi r ed a summons and compl ai nt .   

The quest i on her e i s whet her  t hat  v i ew changed i n 1975 when t he 

cour t  modi f i ed t he l anguage i n Wi s.  St at .  § 893. 39 ( 1973- 74) .  

¶99 Ther e ar e at  l east  f our  r easons why t hi s cour t  shoul d 

not  adopt  any t heor y t hat  Wi s.  St at .  § 893. 40' s t i me l i mi t at i on 

appl i es onl y t o pr oceedi ngs commenced by a summons and 

compl ai nt .  

¶100 Fi r st ,  t hi s t heor y depends upon a concl usi on t hat  t hi s 

cour t  cont r avened i t s r ul emaki ng aut hor i t y when i t  amended Wi s.  

St at .  § 893. 39 i n 1975.  

¶101 I n 1975 Wi s.  St at .  § 251. 18,  t he pr edecessor  t o 

pr esent  Wi s.  St at .  § 751. 12,  cont ai ned t he same cr i t i cal  

l anguage f ound i n pr esent  l aw,  namel y,  wi t h r espect  t o cour t -

made r ul es of  pl eadi ng,  pr act i ce,  and pr ocedur e,  " Such r ul es 

shal l  not  abr i dge,  enl ar ge or  modi f y t he subst ant i ve r i ght s of  

any l i t i gant . "   I f  t he cour t ' s  1975 amendment  t o Wi s.  St at .  

§ 893. 39 ( 1973- 74)  nar r owed t he st at ut e of  l i mi t at i ons so t hat  

i t  appl i ed onl y t o pr oceedi ngs i ni t i at ed by summons and 

compl ai nt ——t her eby r emovi ng t he l i mi t at i on on mot i ons,  or der s t o 

show cause,  c l ai ms,  execut i ons,  and t he l i ke——t he cour t  woul d 
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have vi ol at ed § 251. 18 because i t  c l ear l y woul d have abr i dged,  

enl ar ged,  or  modi f i ed t he subst ant i ve r i ght s of  per sons af f ect ed 

by j udgment s.  

¶102 " I n Wi sconsi n,  unl i ke many st at es,  t he r unni ng of  t he 

st at ut e of  l i mi t at i ons ext i ngui shes t he r i ght  as wel l  as t he 

r emedy;  i f  t he st at ut e has r un,  t he cause of  act i on no l onger  

exi st s. "   Schaf er ,  78 Wi s.  2d at  134.   " The l i mi t at i on of  

act i ons i s a r i ght  as wel l  as a r emedy,  ext i ngui shi ng t he r i ght  

on one si de and cr eat i ng a r i ght  on t he ot her ,  whi ch i s as of  

hi gh di gni t y as r egar ds j udi c i al  r emedi es as any ot her  r i ght  and 

i t  i s  a r i ght  whi ch enj oys const i t ut i onal  pr ot ect i on. "   Mar yl and 

Cas.  Co.  v.  Bel eznay,  245 Wi s.  390,  393,  14 N. W. 2d 177 ( 1944)  

( c i t at i ons omi t t ed) .  

¶103 Second,  an i nt er pr et at i on t hat  Wi s.  St at .  § 893. 40 i s  

i nappl i cabl e t o mot i ons,  or der s t o show cause,  and ot her  

pr oceedi ngs not  r equi r i ng a " compl ai nt "  woul d mean,  i n ef f ect ,  

t hat  t her e woul d be no t i me per i od f or  a par t y t o br i ng cer t ai n 

k i nds of  act i ons upon a j udgment .   Thi s woul d ef f ect i vel y r emove 

t he l i mi t at i on,  cr eat i ng t r emendous uncer t ai nt y,  because i t  

woul d be r epl aced wi t h t he f ar - l ess- cer t ai n doct r i ne of  l aches.   

See Schaf er ,  78 Wi s.  2d at  132.  

¶104 I t  i s  har d t o i magi ne t hat  t hi s cour t  woul d pur posel y 

gut  a l ongst andi ng st at ut e of  l i mi t at i ons at  t he ver y t i me i t  

was speaki ng of  t he const i t ut i onal  s i gni f i cance of  such st at ut es 

i n cour t  deci s i ons.  

¶105 Thi r d,  an i nt er pr et at i on t hat  Wi s.  St at .  § 893. 40 i s 

i nappl i cabl e t o mot i ons,  or der s t o show cause,  and ot her  
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pr oceedi ngs not  r equi r i ng a compl ai nt  coul d have ser i ous adver se 

consequences out si de f ami l y l aw.   Mast er s ar gues t hat  t he 

pr i nci pl e st at ed i n t he Lueck deci s i on woul d l eave many post -

j udgment  col l ect i on act i ons wi t hout  any t i me l i mi t at i on t o 

commencement .   He poi nt s t o ear ni ngs gar ni shment s and execut i ons 

as exampl es.   I n t he absence of  a speci f i c  st at ut e l i mi t i ng a 

par t i cul ar  enf or cement  mechani sm upon a j udgment ,  t hi s concer n 

i s wel l  f ounded.  

¶106 Four t h,  t he l egi s l at ur e concl uded t hat  Wi s.  St at .  

§ 893. 40 appl i ed t o a br oad ar r ay of  " pr oceedi ngs"  when i t  

cr eat ed Wi s.  St at .  § 893. 415 af t er  t he Hami l t on deci s i on.   

Subsect i on ( 1)  def i nes " act i on"  i n t he sect i on t o mean " any 

pr oceedi ng br ought  bef or e a cour t ,  whet her  commenced by a 

pet i t i on,  mot i on,  or der  t o show cause,  or  ot her  pl eadi ng. "   Thi s 

br oad def i ni t i on woul d be super f l uous i f  § 893. 40 wer e 

i nappl i cabl e t o anyt hi ng ot her  t han a pr oceedi ng commenced wi t h 

a summons and compl ai nt .  

¶107 Ther e ar e var i ous ways t o i nt er pr et  Wi s.  St at .  

§§ 893. 40 and 893. 02.   The l at t er  sect i on pr ovi des a sur ef i r e 

way of  act i ng " upon a j udgment "  bef or e a st at ut e of  l i mi t at i ons 

or  a st at ut e of  r epose has r un.   See Lak v.  Ri char dson- Mer r el l ,  

I nc. ,  100 Wi s.  2d 641,  649,  302 N. W. 2d 483 ( 1981) .   Whet her  t he 

wor di ng of  § 893. 02 was expect ed or  i nt ended t o cur t ai l  what  an 

" act i on"  was i s much mor e specul at i ve.   The enact ment  of  

§ 893. 40,  on t he ot her  hand,  s i gni f i ed a c l ear  obj ect i ve:  a 

st at ut e of  r epose el i mi nat ed i ssues about  accr ual  because t he 

st at ut e begi ns t o r un at  a def i ni t e t i me,  based on an event ,  not  
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an i ndef i ni t e t i me based upon t he accr ual  of  a r i ght .   The 

maj or i t y opi ni on has t he ef f ect  of  di sr egar di ng t he 

l egi s l at ur e' s c l ear l y st at ed obj ect i ve.  

I I I  

 ¶108 Just i ce Zi egl er ' s concur r ence pr esent s a di f f er ent  

pr obl em.   Just i ce Zi egl er  wr i t es t hat  some f ami l y cour t  

j udgment s and or der s may necessi t at e j ur i sdi ct i on f or  l onger  

t han 20 year s,  such as t he payment  of  r et i r ement  benef i t s,  

mai nt enance i ssues,  or  l i f e i nsur ance pr oceeds.   I n my vi ew,  

cour t s wi l l  empl oy r eason and common sense i n deal i ng wi t h 

quest i ons about  t he enf or cement  of  j udgment s.    

 ¶109 For  i nst ance,  some j udgment s,  l i ke t he Johnson/ Mast er s 

di vor ce j udgment ,  r equi r e some addi t i onal  st ep or  st eps t o 

secur e a r i ght .   Fi l i ng a QDRO pr ot ect s t he r i ght s of  t he 

" al t er nat e payee"  wi t h r espect  t o bot h publ i c and pr i vat e 

r et i r ement  benef i t s.   Enf or ci ng a pr oper l y f i l ed QDRO i s not  

bar r ed by Wi s.  St at .  § 893. 40.  

 ¶110 Ot her  j udgment s ar e not  onl y f i nal  but  al so compl et e,  

i n t he sense t hat  no addi t i onal  st eps ar e r equi r ed by a par t y 

seeki ng t o enf or ce a r i ght .   These i n essence ar e cont i nui ng 

j udgment s.    

 ¶111 For  i nst ance,  a j udgment  t hat  r equi r es an i nsur ed t o 

pay pr emi ums and desi gnat e a speci f i c  benef i c i ar y needs no 

addi t i onal  act i on by t he benef i c i ar y.   The benef i c i ar y has a 

pr oper t y r i ght  and may enf or ce t hat  r i ght  agai nst  t he i nsur ed or  

t he i nsur ed' s est at e when t he i nsur ed vi ol at es t hat  r i ght .   See 

Ri char ds v.  Ri char ds,  58 Wi s.  2d 290,  298–99,  206 N. W. 2d 134 
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( 1973) .   I n ot her  wor ds,  t he i nsur ed may not  change t he 

benef i c i ar y mor e t han 20 year s af t er  t he ent r y of  t he j udgment  

and expect  t hat  he or  she has not  cr eat ed a new cause of  act i on 

f or  t he or i gi nal  benef i c i ar y.   Gl assner  v.  DOR,  115 Wi s.  2d 168,  

181,  340 N. W. 2d 223 ( Ct .  App.  1983) .    

 ¶112 As anot her  exampl e,  i n Ashby v.  Ashby,  174 Wi s.  549,  

183 N. W.  965 ( 1921) ,  t hi s cour t  sai d t hat  al i mony was a 

" cont i nui ng j udgment ,  al ways subj ect  t o modi f i cat i on by t he 

cour t  dur i ng t he l i f e of  t he par t i es, "  and t hus a st at ut e of  

l i mi t at i ons di d not  appl y.   Ashby,  174 Wi s.  at  554. 6  The 

suggest i on t hat  a par t y coul d s i mpl y st op payi ng al i mony or  

mai nt enance af t er  20 year s,  as a r esul t  of  Wi s.  St at .  § 893. 40,  

i s not  r easonabl e or  r eal i st i c because of  t he cont i nui ng nat ur e 

of  t he obl i gat i on t o pay.   Cf .  Ri nt el man v.  Ri nt el man,  118 

Wi s.  2d 587,  348 N. W. 2d 498 ( 1984) ;  Est at e of  Bar nes,  170 

Wi s.  2d 1,  12–13,  486 N. W. 2d 575 ( Ct .  App.  1992) .    

 ¶113 A par t y can pr ot ect  i t s  i nt er est s i n a j udgment  by 

t i mel y act i on and by car ef ul  wor di ng of  t he j udgment .   Wi sconsi n 

St at .  § 893. 40 i s desi gned t o di scour age peopl e f r om sl eepi ng on 

t hei r  r i ght s.   The st at ut e i s not  l i kel y t o be used agai nst  

peopl e who ar e wi de awake and consci ous of  t he need t o asser t  

t hei r  i nt er est s.  

¶114 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

                                                 
6 However ,  because Mr s.  Ashby wai t ed so l ong t o seek back 

payment s f or  al i mony,  she coul d not  get  ever yt hi ng t hat  her  ex-
husband owed her .   Ashby v.  Ashby,  174 Wi s.  549,  555–56,  183 
N. W.  965 ( 1921) .   Ful l y enf or ci ng t he j udgment  af t er  44 year s 
was not  f ai r  t o t he ex- husband,  s i nce he no l onger  had any way 
t o ear n money.   I d.  
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