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NOTI CE 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case r equi r es us t o 

answer  a t hr eshol d quest i on concer ni ng whet her  an appeal  i n t hi s 

i nsur ance company r ehabi l i t at i on case may go f or war d.   The cour t  

of  appeal s gr ant ed t he mot i on of  t he Of f i ce of  t he Commi ssi oner  

of  I nsur ance ( Commi ssi oner )  t o di smi ss t he appeal  by t he Uni t ed 

St at es. 1 The Commi ssi oner  had ar gued t hat  t he appeal  shoul d be 

di smi ssed ei t her  on t he gr ounds t hat  t he not i ce of  appeal  was 

f undament al l y def ect i ve such t hat  t he cour t  of  appeal s had no 

j ur i sdi ct i on or  on t he gr ounds t hat  t he Uni t ed St at es had wai ved 

i t s r i ght  t o appeal  i ssues by f ai l i ng t o appear  i n t he c i r cui t  

cour t .   The Uni t ed St at es Depar t ment  of  Just i ce at t or ney who 

si gned t he not i ce of  appeal  was not  admi t t ed t o pr act i ce l aw i n 

���������������������������������������� �������������������
1 I n t he Mat t er  of  t he Rehab.  of :  Segr egat ed Account  of  

Ambac Assur ance Cor p. ,  No.  2011AP987,  unpubl i shed sl i p op.  ( Wi s.  
Ct .  App.  May 3,  2011) .   
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Wi sconsi n and had not  obt ai ned pr o hac vi ce admi ssi on.  The cour t  

of  appeal s concl uded t hat  t he not i ce of  appeal  di d not  i ncl ude a 

s i gnat ur e of  an " at t or ney of  r ecor d"  as Wi s.  St at .  § 802. 05 

r equi r es.   The cour t  of  appeal s di d not  deci de t he wai ver  i ssue 

but  di smi ssed on j ur i sdi ct i onal  gr ounds.   The Uni t ed St at es 

pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we gr ant ed.   We af f i r m 

t he cour t  of  appeal s on t he basi s of  wai ver .    

I .  I NTRODUCTI ON 

¶2 The Uni t ed St at es seeks t o pur sue an appeal  of  a 

c i r cui t  cour t  or der  conf i r mi ng a r ehabi l i t at i on pl an2 f or  t he 

Segr egat ed Account  of  Ambac Assur ance Cor p.  ( Ambac) .   The 

account  had been cr eat ed under  Wi s.  St at .  § 611. 24( 2) 3 wi t h t he 

���������������������������������������� �������������������
2 Chapt er  645,  t he I nsur er s Rehabi l i t at i on and Li qui dat i on 

Act ,  set s f or t h t he pr ocess of  a r ehabi l i t at i on pr oceedi ng,  a 
pr ocess cr eat ed by st at ut e t o " pr ot ect  t he i nt er est s of  t he 
i nsur eds,  cr edi t or s and t he publ i c gener al l y"  by i nt er veni ng t o 
pr event  t he f ai l ur e of  a f i nanci al l y t r oubl ed i nsur ance company.   
Wi s.  St at .  § 645. 01( 4) ( 2009- 10) .   Al l  subsequent  r ef er ences t o 
t he Wi sconsi n St at ut es ar e t o t he 2009- 10 ver si on unl ess 
ot her wi se i ndi cat ed.   The pr ocedur es set  f or t h i n t hi s chapt er  
ar e cr eat ed as t he al t er nat i ve t o bankr upt cy pr oceedi ngs,  whi ch 
ar e pr ohi bi t ed by st at ut e f or  i nsur er s.  Wi s.  St at .  § 645. 035( 2) .    

3 Wi s.  St at .  § 611. 24( 2) ,  t i t l ed " Opt i onal  segr egat ed 
account s, "  st at es,  " Wi t h t he appr oval  of  t he commi ssi oner ,  a 
cor por at i on may est abl i sh a segr egat ed account  f or  any par t  of  
i t s  busi ness.  The commi ssi oner  shal l  appr ove unl ess he or  she 
f i nds t hat  t he segr egat ed account  woul d be cont r ar y t o t he l aw 
or  t o t he i nt er est s of  any c l ass of  i nsur eds. "   The Comment  adds 
cl ar i f i cat i on as f ol l ows:   

Sub.  ( 2)  pr ovi des f or  opt i onal  segr egat ed account s 
under  any ci r cumst ances t he cor por at i on wi shes,  i f  t he 
separ at i on meet s t he commi ssi oner ' s appr oval .  Thi s 
[ i n]  ef f ect  ext ends t o al l  i nsur ance t he l i ber al i t y of  
f or mer  s.  206. 385( 1) ,  but  pr ot ect s i nsur eds by 
r equi r i ng t he commi ssi oner ' s appr oval .   .  .  .  .   The 
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appr oval  of  t he Commi ssi oner  i n r esponse t o Ambac' s r api dl y 

det er i or at i ng f i nanci al  condi t i on and t he need t o pr ot ect  i t s  

pol i cyhol der s.   As t he cour t  st at ed i n t he deci s i on and f i nal  

or der ,  " Recogni z i ng t hat  a f ul l  r ehabi l i t at i on or  l i qui dat i on 

woul d have t r i gger ed covenant s acr oss al most  al l  pol i c i es and 

caused ot her  adver se consequences and col l at er al  damages,  OCI  

det er mi ned t hat  a segr egat ed account  appr oach woul d have t he 

most  benef i c i al  out come f or  al l  pol i cyhol der s. "   I n ot her  wor ds,  

t he st ep was t aken t o segr egat e some of  Ambac' s most  pot ent i al l y  

damagi ng l i abi l i t i es so t hat  l osses f r om t hose di d not  t r i gger  a 

mel t down t hat  woul d be cat ast r ophi c f or  i t s  pol i cyhol der s.   The 

Segr egat ed Account  was t her ef or e separ at ed f r om t he " Gener al  

Account "  and capi t al i zed t hr ough " a Secur ed Not e f or  $2 bi l l i on 

and an Excess- of - Loss Rei nsur ance Agr eement . "   The 

Commi ssi oner ' s pr oposed r ehabi l i t at i on pl an f or  t he Segr egat ed 

Account  was pr esent ed t o t he Ci r cui t  Cour t  f or  Dane Count y,  wi t h 

t he Honor abl e Wi l l i am D.  Johnst on,  Laf ayet t e Count y Ci r cui t  

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������

basi c i dea behi nd segr egat ed account s i s t hat  
di f f er ent  oper at i ons can be kept  i ndependent  wi t hout  
f or mal l y cr eat i ng a separ at e cor por at i on.  A segr egat ed 
account  i s i n some r espect s l i ke a “ cor por at i on wi t hi n 
a cor por at i on” .  I t s l egal  nat ur e and t r eat ment  i s 
pr escr i bed i n sub.  ( 3) .  Sub.  ( 3) ( a)  r equi r es t hat  a 
segr egat ed account  be equi pped wi t h an adequat e shar e 
of  t he cor por at i on' s capi t al  and sur pl us.  Thi s i s 
i ndi spensabl e i f  t he account  i s t o be expect ed t o 
f unct i on and sur vi ve l i ke a separ at e cor por at i on.   

Legi s l at i ve Counci l  Not e,  1971,  Wi s.  St at .  Ann.  § 611. 24 ( West  
2006) .  
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Cour t ,  pr esi di ng by desi gnat i on.   The r ehabi l i t at i on pl an was 

ul t i mat el y conf i r med.   

¶3 The or der  conf i r mi ng t he pl an cont ai ned a pr ovi s i on4 

enj oi ni ng t he I nt er nal  Revenue Ser vi ce ( I RS)  and ot her  par t i es 

f r om pur sui ng cl ai ms agai nst  t he Segr egat ed Account  and 

r eser vi ng excl usi ve j ur i sdi ct i on over  " any such act i ons,  c l ai ms 

or  l awsui t s. "  The Uni t ed St at es f i l ed an appeal  of  t he or der  

because t he I nt er nal  Revenue Ser vi ce had made a t ent at i ve t ax 

r ef und t o Ambac of  mor e t han $700 mi l l i on,  and t he pot ent i al  

l i abi l i t y  r el at ed t o t hat  r ef und had become a par t  of  t he 

r ehabi l i t at i on pr oceedi ng.  The t ype of  r ef und i nvol ved,  a 

t ent at i ve car r yback adj ust ment , 5 i s  made wi t h t he under st andi ng 
���������������������������������������� �������������������

4 The Deci s i on and Fi nal  Or der  st at es t hat  " pr i or  or der s of  
t hi s Cour t  shal l  r emai n i n f ul l  f or ce and ef f ect , "  i ncor por at i ng 
i t s pr i or  i nj unct i on pr ohi bi t i ng t he I RS f r om " commenci ng or  
pr osecut i ng any act i ons,  c l ai ms,  l awsui t s or  ot her  f or mal  l egal  
pr oceedi ngs"  agai nst  sever al  ent i t i es,  i ncl udi ng t he Segr egat ed 
Account  of  Ambac Assur ance Cor por at i on.   

5 The t ent at i ve r ef und was made pur suant  t o 26 U. S. C. A.  § 
6411,  whi ch r equi r es t he I RS t o r ef und al l egedl y over pai d 
cor por at e t axes wi t hi n 90 days of  an appl i cat i on by a cor por at e 
t axpayer  and st at es i n par t ,   

A t axpayer  may f i l e an appl i cat i on f or  a t ent at i ve 
car r yback adj ust ment  of  t he t ax f or  t he pr i or  t axabl e 
year  af f ect ed by a net  oper at i ng l oss car r yback 
pr ovi ded i n sect i on 172( b) ,  by a busi ness cr edi t  
car r yback pr ovi ded i n sect i on 39,  or  by a capi t al  l oss 
car r yback pr ovi ded i n subsect i on ( a) ( 1)  or  ( c)  of  
sect i on 1212,  f r om any t axabl e year .   

See 15 Mer t ens Law of  Feder al  I ncome Taxat i on § 58: 103 
( " Si nce r ef unds pur suant  t o a cl ai m coul d t ake sever al  year s,  
t axpayer s i n t hi s s i t uat i on can get  i mmedi at e r ef unds of  
over payment s by f i l i ng an appl i cat i on f or  a pr ompt  t ent at i ve 
r ef und. " ) .  
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t hat  t he I RS i s ent i t l ed t o ver i f y t he basi s f or  t he r ef und and 

r ecover  any amount s i t  det er mi nes wer e er r oneousl y r ef unded. 6  I n 

t he cour se of  t he r ehabi l i t at i on pr oceedi ngs,  t he Segr egat ed 

Account  had been al l ocat ed by Ambac any l i abi l i t i es ar i s i ng f r om 

a r evi ew of  t hat  r ef und.         

¶4 That  al l ocat i on had occasi oned an amendment  t o t he 

Segr egat ed Acount ' s pl an of  oper at i on on November  8,  2010,  as 

wel l  as an or der  f or  t empor ar y suppl ement al  i nj unct i ve r el i ef ,  

���������������������������������������� �������������������
6 The Uni t ed St at es Tax Cour t  descr i bed t he st eps t aken by 

t he Commi ssi oner  of  I nt er nal  Revenue r egar di ng t ent at i ve 
car r yback adj ust ment s under  26 U. S. C.  § 6411 as f ol l ows:  

Upon r ecei v i ng an appl i cat i on f or  a t ent at i ve r ef und,  
t he Commi ssi oner  i s r equi r ed wi t hi n a 90–day per i od t o 
under t ake a “ l i mi t ed exami nat i on”  of  t he appl i cat i on 
t o di scover  omi ssi ons and er r or s of  comput at i on,  
det er mi ne t he amount  of  t he decr ease i n t he t ax 
occasi oned by t he car r yback,  and make t he appr opr i at e 
cr edi t  or  r ef und.  See sec.  6411( b) ;  sec.  1. 6411–3,  
I ncome Tax Regs.  

The t ent at i ve r ef und pr ovi s i ons wer e desi gned t o gi ve 
f i nanci al l y ai l i ng t axpayer s a qui ck i nf usi on of  cash 
wi t hout  subj ect i ng t he c l ai m t o t he del ay at t endi ng a 
f or mal  exami nat i on,  as wel l  as t o pr ovi de r el i ef  f r om 
t he st r i ct  appl i cat i on of  t he annual  account i ng 
per i od.  Because of  t he l i mi t ed t i me wi t hi n whi ch 
r espondent  must  act ,  i f  he i s t o act  at  al l ,  on an 
appl i cat i on f or  t ent at i ve car r yback adj ust ment ,  t he 
f or mal  exami nat i on of  whet her  t he t axpayer  i s ent i t l ed 
t o r et ai n t he t ent at i ve r ef und necessar i l y  happens 
af t er  t he r ef und payment  has been made.   

When i t  t ur ns out  ( or  r espondent  det er mi nes af t er  a 
mor e l ei sur el y exami nat i on)  t hat  a t axpayer  i s not  
ent i t l ed t o r et ai n a t ent at i ve r ef und,  r espondent  has 
t hr ee r emedi es t o r ecover  t he t ent at i ve r ef und.   

Acme St eel  Co.  v.  Comm' r  of  I nt er nal  Revenue,  85 T. C. M.  ( CCH)  
1208,  * 22 ( T. C.  2003)  ( c i t at i ons omi t t ed) .  
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whi ch made t he ear l i er  i nj unct i on t hat  had been ent er ed i n Mar ch 

appl i cabl e t o t he newl y al l ocat ed cont i ngency l i abi l i t i es f r om 

t he t ent at i ve r ef und.   The Uni t ed St at es i mmedi at el y r ecei ved 

not i ce of  t he t empor ar y i nj unct i on concer ni ng t he cont i ngent  

l i abi l i t i es.   Repr esent at i ves of  t he I RS wer e per sonal l y ser ved 

t he next  day,  on November  9,  2010,  wi t h wr i t t en not i ce of  t he 

or der  f or  t empor ar y i nj unct i ve r el i ef .  The or der  i ncl uded 

i nst r uct i ons f or  any par t y wi shi ng t o seek " modi f i cat i on or  

di ssol ut i on"  of  par t  or  al l  of  t he or der  t o " f i l [ e]  a wr i t t en 

mot i on wi t h [ t he c i r cui t  cour t ]  no l at er  t han 45 days"  af t er  t he 

i ssuance of  t he or der .   The Uni t ed St at es was al so ser ved by 

mai l  on November  10,  2010,  wi t h wr i t t en not i ce of  t he dat es of  

t he upcomi ng conf i r mat i on hear i ng f or  t he r ehabi l i t at or ' s pl an 

of  r ehabi l i t at i on.   The wr i t t en not i ce pr ovi ded t o t he I RS al so 

di r ect ed i nt er est ed par t i es t o a cour t - appr oved web si t e wher e 

al l  f i l i ngs and not i ces i n t he case wer e compi l ed f or  t he 

conveni ence of  t he par t i es.    

¶5 Despi t e r ecei v i ng not i ce,  t he Uni t ed St at es f i l ed no 

wr i t t en mot i on i n t he c i r cui t  cour t  seeki ng t he modi f i cat i on or  

di ssol ut i on of  t he or der  and r emai ned absent  dur i ng t he f i ve 

days of  t he conf i r mat i on hear i ng. 7      

���������������������������������������� �������������������
7 A hear i ng was l at er  put  on t he r ehabi l i t at i on cour t ' s  

cal endar  at  t he r equest  of  t he Commi ssi oner  t o addr ess t he 
Uni t ed St at es'  obj ect i ons t o t he or der ,  wi t h not i ce pr ovi ded t o 
t he Uni t ed St at es.  That  hear i ng was event ual l y r emoved f r om t he 
cour t ' s  cal endar  f ol l owi ng t he Uni t ed St at es'  ef f or t s i n f eder al  
cour t  t o obt ai n an i nj unct i on t o bar  t he c i r cui t  cour t  f r om 
hol di ng t he hear i ng.  
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¶6 On Januar y 24,  2011,  havi ng hear d f i ve days of  

t est i mony and one day of  ar gument ,  and havi ng r ul ed on scor es of  

mot i ons f r om par t i es i n i nt er est ,  t he c i r cui t  cour t  i ssued i t s 

deci s i on and f i nal  or der  gr ant i ng t he Commi ssi oner ' s mot i on f or  

conf i r mat i on of  t he r ehabi l i t at i on pl an.   The Uni t ed St at es t hen 

f i l ed a not i ce of  appeal ,  st at i ng t hat  i t  was seeki ng t o 

" pr eser ve i t s r i ght  t o appeal  wi t hi n t he Wi sconsi n st at e cour t  

syst em"  but  asser t i ng t hat  " t he Cour t  of  Appeal s .  .  .  shoul d 

hol d t hi s appeal  i n abeyance pendi ng t he out come of  t he f eder al  

appeal s. "   I n a l at er  f i l i ng wi t h t he cour t  of  appeal s,  t he 

Uni t ed St at es r est at ed i t s r eason f or  f i l i ng t he not i ce of  

appeal :   

The Uni t ed St at es al so has consi st ent l y asser t ed:  ( 1)  
t hat  i t  does not  admi t  t hat  t he Wi sconsi n st at e cour t s 
have pr oper l y asser t ed j ur i sdi ct i on over  t he Uni t ed 
St at es;  ( 2)  t hat  t he f eder al  cour t s,  not  Wi sconsi n 
st at e cour t s,  pr oper l y have j ur i sdi ct i on over  t he 
i ssues r ai sed by t he Uni t ed St at es;  and ( 3)  t hat  i t  
was appeal i ng t o t hi s Cour t  onl y t o pr eser ve i t s 
Wi sconsi n appel l at e r i ght s shoul d t he Sevent h Ci r cui t  
hol d t hat  t he Uni t ed St at es had t o pur sue i t s r i ght s 
i n t he Wi sconsi n Cour t s.    

( The f eder al  appeal s wer e appeal s t aken by t he Uni t ed St at es of  

adver se deci s i ons i n t he Uni t ed St at es Di st r i ct  Cour t  f or  t he 

West er n Di st r i ct  of  Wi sconsi n,  whi ch had t wi ce r ebuf f ed at t empt s 
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by t he Uni t ed St at es t o c i r cumvent  t he c i r cui t  cour t ' s  

i nj unct i on. 8)    

¶7 The cour t  of  appeal s di sr egar ded t he Uni t ed St at es'  

suggest i on t hat  i t  hol d t he appeal  i n abeyance.   Rat her ,  t he 

cour t  of  appeal s f ound t hat  due t o a def ect  i n t he f i l i ng of  t he 

not i ce of  appeal ,  i t  had no j ur i sdi ct i on.  I t  t her ef or e gr ant ed 

t he mot i on by t he Commi ssi oner  t o di smi ss t he Uni t ed St at es'  

appeal .   The cour t  of  appeal s concl uded t hat  cont r ar y t o 

���������������������������������������� �������������������
8 I n t he cases——t he f i r st  a r emoval  of  t he case t o t he 

f eder al  cour t  and t he second a col l at er al  at t ack seeki ng a 
f eder al  i nj unct i on di ssol v i ng t he ci r cui t  cour t ' s  or der ——t he 
di st r i ct  cour t  had r ul ed t hat  Wi sconsi n l aw " vest s j ur i sdi ct i on 
i n t he st at e r ehabi l i t at i on cour t  over  mat t er s r el at ed t o t he 
r ehabi l i t at i on of  an i nsur er "  and t hat  "  [ t he di st r i ct  cour t ]  
l acks j ur i sdi ct i on over  t hi s case. "  I n t he Mat t er  of  t he 
Rehabi l i t at i on of  Segr egat ed Account  of  Ambac Assur ance Cor p. :  
Ni ckel  v.  Uni t ed St at es ( Ni ckel  I ) ,  782 F.  Supp.  2d 743,  749 
( W. D.  Wi s.  2011) ;  Uni t ed St at es v.  Wi s.  St at e Ci r .  Ct .  f or  Dane 
Cnt y.  ( Ni ckel  I I ) ,  767 F.  Supp.  2d 980,  985 ( W. D.  Wi s.  2011) .   
The r ul i ngs i n bot h cases have been appeal ed,  and t he appeal s 
ar e cur r ent l y pendi ng i n t he Sevent h Ci r cui t  Cour t  of  Appeal s.   
( The Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h Ci r cui t  
i ssued an or der  i n t he f i r st  of  t he appeal s r equest i ng a 
memor andum t o answer  t he quest i on of  why t he appeal  shoul d not  
be di smi ssed i n l i ght  of  t he f act  t hat  or der s r emandi ng f or  a 
l ack of  subj ect  mat t er  j ur i sdi ct i on ar e not  r evi ewabl e.   Ni ckel  
v.  Uni t ed St at es,  No.  11- 1158 ( 7t h Ci r .  Jan.  20,  2011)  ( " I n t he 
pr esent  case,  t he di st r i ct  cour t  expl i c i t l y  det er mi ned t hat  i t  
l acked subj ect  mat t er  j ur i sdi ct i on and sent  t he case back t o 
st at e cour t .  As such,  i t  appear s t hat  t he or der  i s not  
r evi ewabl e. " ) . )   See ¶26 and ¶¶30- 31 i nf r a,  f or  f ur t her  
di scussi on of  t he di st r i ct  cour t ' s  anal ysi s.  
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appel l at e r ul es, 9 t he I RS' s not i ce of  appeal  was " s i gned by 

someone who was not  aut hor i zed t o do so wi t hout  f i r st  t aki ng 

addi t i onal  measur es t o obt ai n pr o hac vi ce st at us. "  I n t he 

Mat t er  of  t he Rehab.  of :  Segr egat ed Account  of  Ambac Assur ance 

Cor p. ,  No.  2011AP987,  unpubl i shed sl i p op.  at  9 ( Wi s.  Ct .  App.  

May 3,  2011) .   The Depar t ment  of  Just i ce at t or ney who si gned t he 

document  had nei t her  obt ai ned admi ssi on t o pr act i ce l aw i n 

Wi sconsi n nor  r equest ed pr o hac vi ce admi ssi on.   Vi ewi ng t hat  

v i ol at i on of  t he r ul e as " a f undament al  def ect  whi ch cannot  be 

cor r ect ed, "  t he cour t  of  appeal s di smi ssed t he I RS' s appeal .   

I d.     

¶8 Bef or e t hi s cour t ,  t he par t i es di sagr ee as t o whet her ,  

under  Wi sconsi n Supr eme Cour t  Rul e ( SCR)  23. 02( 2) ,  pr o hac vi ce 

admi ssi on i s r equi r ed f or  a Uni t ed St at es Depar t ment  of  Just i ce 

at t or ney appear i ng i n Wi sconsi n cour t s,  and whet her  pr eempt i on 

by t he Supr emacy Cl ause of  t he Uni t ed St at es Const i t ut i on 

r ender s any Wi sconsi n pr ovi s i on t hat  woul d r equi r e such 

admi ssi on i nappl i cabl e t o a Uni t ed St at es Depar t ment  of  Just i ce 

at t or ney.   The par t i es al so di sagr ee about  whet her  t he Uni t ed 

St at es,  by f ai l i ng t o chal l enge t he i nj unct i on when i t  had t he 

���������������������������������������� �������������������
9 The r ul es c i t ed by t he cour t  of  appeal s wer e t he 

subscr i pt i on r equi r ement  of  Wi s.  St at .  § 802. 05 ( whi ch st at es 
t hat  a paper  " shal l  be s i gned by at  l east  one at t or ney of  r ecor d 
i n t he at t or ney' s i ndi v i dual  name"  on behal f  of  a par t y)  and t he 
r ul es aut hor i z i ng l i censed Wi sconsi n at t or neys and at t or neys 
l i censed el sewher e who have been aut hor i zed t o appear  pr o hac 
vi ce t o ser ve as at t or neys of  r ecor d.  See SCR 23. 02( 1)  and 
10. 03( 4) ( b) .   
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oppor t uni t y t o do so i n t he c i r cui t  cour t ,  wai ved i t s r i ght  t o 

appeal  t he or der . 10  

¶9 What  i s i nescapabl e i n r evi ewi ng t he r ecor d i n t hi s 

case i s t he sense t hat  t he Uni t ed St at es al most  begr udgi ngl y 

t ook st eps " t o pr eser ve i t s r i ght  t o appeal "  i n onl y t he most  

t echni cal  sense whi l e,  i r oni cal l y,  over l ooki ng f undament al  

appel l at e pr i nci pl es est abl i shi ng what  par t i es must  do t o 

pr eser ve t hat  r i ght :   r ai se t hei r  i ssues i n t he c i r cui t  cour t  i n 

t he f i r st  i nst ance.   The cour t  of  appeal s di smi ssed t he appeal  

on t he basi s of  an unaut hor i zed si gnat ur e on t he not i ce of  

appeal .   I n r eachi ng our  concl usi on,  we f ocus not  on t he 

si gnat ur e,  but  on t he f act  t hat  t he not i ce of  appeal  i t sel f  was 

t he onl y ef f or t  by t he Uni t ed St at es t o i nvol ve i t sel f  wi t h t he 

c i r cui t  cour t .   I t  di d,  as not ed,  at t empt  t o r emove t hi s mat t er  

���������������������������������������� �������������������
10 We use t he wor d " wai ver "  her e,  as bot h par t i es do i n 

t hei r  f i l i ngs,  t o mean f ai l i ng t o r ai se and pr eser ve an i ssue 
bef or e t he c i r cui t  cour t ,  whi ch i s consi st ent  wi t h t he use of  
t he wor d " wai ver "  by t hi s cour t  i n many cases ci t ed her ei n.   
See,  e. g. ,  St at e v.  Huebner ,  2000 WI  59,  ¶¶32- 35,  235 
Wi s.  2d 486,  611 N. W. 2d 727.  Cour t s have of t en used t he wor ds 
" wai ver "  and " f or f ei t ur e"  i nt er changeabl y.   However ,  t her e ar e 
cases whi ch make a di st i nct i on bet ween t he act  of  f ai l i ng 
( whet her  by acci dent  or  by st r at egi c i nt ent i on)  t o asser t  a 
r i ght ,  whi ch i s char act er i zed i n t hose cases as " f or f ei t ur e, "  
and t he act  of  af f i r mat i vel y and del i ber at el y r el i nqui shi ng a 
r i ght ,  whi ch i n t hose cases i s denomi nat ed as " wai ver . "   See 
Uni t ed St at es v.  Ol ano, 507 U. S.  725,  733 ( 1993) ,  St at e v.  
Ndi na,  2009 WI  21,  ¶28,  315 Wi s.  2d 653,  761 N. W. 2d 612.   As an 
exampl e of  t he t ype of  r i ght  i n t he second cat egor y i n a 
cr i mi nal  cont ext  and an anal ysi s of  whet her  i t  can be 
r el i nqui shed,  see St at e v.  Koopmans,  210 Wi s.  2d 670,  673,  563 
N. W. 2d 528 ( 1997)  ( hol di ng t hat  a def endant  cannot  wai ve t he 
st at ut or y r i ght  t o be pr esent  at  sent enci ng) .   Koopmans i s not  
appl i cabl e i n t he cont ext  pr esent ed her e.    
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t o f eder al  cour t .   Despi t e i t s appar ent  out r age at  t he 

i nj unct i on ( i n one f i l i ng t o t he cour t  of  appeal s i t  st at ed,  

" [ W] e ar e not  awar e of  any ot her  cr edi t or  t hat  was so 

mi st r eat ed" ) ,  t he Uni t ed St at es chose t o r emai n on t he si del i nes 

whi l e t he r ehabi l i t at i on was pr oceedi ng i n t he ci r cui t  cour t  and 

chose not  t o r ai se i t s obj ect i ons unt i l  af t er  t he f i nal  or der  

was ent er ed.    

¶10 The Uni t ed St at es conceded at  or al  ar gument  t hat  i t  

made an i nt ent i onal  deci s i on not  t o l i t i gat e any of  t he i ssues 

i nvol ved i n t he c i r cui t  cour t .   Our  case l aw i s c l ear  and 

consi st ent :   f ai l ur e t o pr eser ve i ssues at  t he c i r cui t  cour t  

means t hat  t hey ar e wai ved.   Appl y i ng wel l - est abl i shed 

pr i nci pl es of  l aw t hat  appl y equal l y t o t he gover nment  when i t  

i s  a par t y,  we hol d t hat  such a deci s i on pr ecl udes t he Uni t ed 

St at es f r om pur sui ng r el i ef  i n t he cour t  of  appeal s.  We 

t her ef or e af f i r m t he deci s i on of  t he cour t  of  appeal s t o di smi ss 

t he Uni t ed St at es'  appeal .   

I I .  BACKGROUND 

¶11 As i s c l ear  f r om t he l engt hy summar y above,  t hi s  case 

ar i ses i n t he cont ext  of  a l ar ge and compl ex pr oceedi ng,  but  t he 

quest i on pr esent ed by t hi s appeal  i s  a nar r ow one.   The quest i on 

we addr ess i s whet her  t he cour t  of  appeal s er r ed i n di smi ssi ng 

t he appeal .   The Uni t ed St at es asks us t o r ever se t hat  t hr eshol d 

det er mi nat i on and r emand t o t he cour t  of  appeal s.   

Al t er nat i vel y,  i t  asks f or  a r emand t o per mi t  t he cour t  of  

appeal s t o consi der  exer ci s i ng i t s di scr et i on under  Wi s.  St at .  
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§ 752. 35 t o hear  t he appeal  i n spi t e of  any def ect  i n t he not i ce 

of  appeal  t hat  woul d ot her wi se pr ecl ude r evi ew.   

¶12 The cont ext  i n whi ch t hi s case ar i ses i s t he f i nanci al  

cr i s i s t hat  began unf ol di ng i n 2007.   Ambac,  whi ch had f or  

near l y 30 year s been a l ar ge i nsur er  of  f i nanci al  guar ant ees,  

had i nsur ed f i nanci al  pr oduct s t hat  ar e by now not or i ous f or  

t hei r  r i sks,  such as r esi dent i al  mor t gage- backed secur i t i es,  

cr edi t  def aul t  swaps,  and commer ci al  asset - backed secur i t i es.   

As t he scal e of  t he r i sks associ at ed wi t h t hese f i nanci al  

pr oduct s became cl ear  and Ambac' s pot ent i al  l osses mount ed,  t he 

Commi ssi oner  t ook st eps t o pr event  t he company' s col l apse.    

¶13 The t i mel i ne f or  t he r ehabi l i t at i on case begi ns on 

Mar ch 24,  2010,  when t he Commi ssi oner  f i l ed a pet i t i on,  pur suant  

t o t he pr ovi s i ons of  Wi s.  St at .  ch.  645,  aski ng t hat  t he c i r cui t  

cour t  f or  Dane Count y r ehabi l i t at e t he Segr egat ed Account .   As 

par t  of  t he r ehabi l i t at i on,  t he Commi ssi oner  f i l ed a mot i on,  

whi ch t he ci r cui t  cour t  gr ant ed,  t o obt ai n " f i r s t - day i nj unct i ve 

r el i ef "  t o bar  ent i t i es f r om pr oceedi ng agai nst  t he Segr egat ed 

Account .   The r ehabi l i t at i on pr oceeded.  Dozens of  ent i t i es f i l ed 

mot i ons t o i nt er vene.   

¶14 On November  8,  2010,  t he Commi ssi oner  submi t t ed a 

not i ce of  amendment  t o t he pl an of  oper at i on f or  t he Segr egat ed 

Account  and moved f or  Tempor ar y Suppl ement al  I nj unct i ve Rel i ef ,  

whi ch t he cour t  gr ant ed ( " t he November  Or der " ) .   The November  

Or der  st at ed t hat  " [ c] ounsel  f or  [ t he Commi ssi oner  of  I nsur ance 

f or  t he St at e of  Wi sconsi n]  shal l  pr ompt l y ser ve copi es of  t hi s 

Or der  on .  .  .  t he Depar t ment  of  Tr easur y – I nt er nal  Revenue 
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Ser vi ce,  and any ot her  par t y- i n- i nt er est  [ t he Commi ssi oner  of  

I nsur ance]  bel i eves i s di r ect l y af f ect ed by t hi s Or der ,  

i ncl udi ng t hose who have appear ed i n t hese r ehabi l i t at i on 

pr oceedi ngs. "   The November  Or der  al so st at ed,   

I f  any i nt er est ed par t i es bel i eve any por t i on of  t hi s 
Or der  i s unwar r ant ed by t he f act s or  t he l aw,  such 
par t i es may seek modi f i cat i on or  di ssol ut i on of  par t  
or  al l  of  t hi s Or der  by f i l i ng a wr i t t en mot i on wi t h 
t hi s Cour t  no l at er  t han 45 days f ol l owi ng t he 
i ssuance of  t hi s Or der .   I f  one or  mor e such t i mel y 
mot i ons ar e r ecei ved,  t he Cour t  may set  a schedul e f or  
r esponsi ve br i ef i ng and a hear i ng r egar di ng t he 
modi f i cat i ons or  di ssol ut i ons sought .    

 

I t  i s  not  di sput ed t hat  t he Commi ssi oner  ser ved t he I RS copi es 

i n compl i ance wi t h t he November  Or der .   Ther e i s  no di sput e t hat  

despi t e r ecei v i ng not i ce of  t hi s or der  as wel l  as not i ce of  t he 

schedul ed hear i ngs,  t he I RS f i l ed no wr i t t en mot i on wi t h t he 

c i r cui t  cour t  seeki ng modi f i cat i on of  t he or der  and made no 

appear ance at  t he hear i ngs.  

¶15 Rat her  t han seeki ng modi f i cat i on or  di ssol ut i on of  t he 

i nj unct i on,  t he Uni t ed St at es r emoved t he case t o t he Uni t ed 

St at es Di st r i ct  Cour t  f or  t he West er n Di st r i ct  of  Wi sconsi n on 

Dec.  8,  2010.    On Januar y 12,  2011,  t he di st r i ct  cour t  hel d a 

hear i ng on t he Commi ssi oner ' s mot i on t o r emand t o t he Dane 

Count y Ci r cui t  Cour t  and t he Uni t ed St at es'  mot i on " t o di ssol ve 

t he or der  ent er ed i n t he st at e cour t  enj oi ni ng t he Uni t ed St at es 

f r om t aki ng cer t ai n act i ons r el at ed t o t he pot ent i al  t ax 
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l i abi l i t y  of  Ambac Assur ant  Cor p. "   The di st r i ct  cour t  i n i t s 

subsequent  deci s i on concl uded t hat  " r emoval  of  t he st at e cour t  

i nj unct i on mat t er  i s pr eempt ed under  t he McCar r an- Fer guson Act ,  

whi ch l eaves t o t he st at es t he busi ness of  i nsur ance. "   I n t he 

Mat t er  of  t he Rehabi l i t at i on of  Segr egat ed Account  of  Ambac 

Assur ance Cor p. :   Ni ckel  v.  Uni t ed St at es  ( Ni ckel  I ) ,  782 F.  

Supp.  2d 743,  744 ( W. D.  Wi s.  2011) .   I t  al so concl uded t hat  " t he 

pr i nci pl es of  comi t y and f eder al i sm set  f or t h i n Bur f or d v.  Sun 

Oi l  Co.  r equi r e abst ent i on i n t hi s case. "   I d.  ( c i t at i on 

omi t t ed) .   Si gni f i cant l y,  t he di st r i ct  cour t  st at ed,  

The Uni t ed St at es has not  ar gued t hat  i t s  c l ai ms 
cannot  be hear d i n t he r ehabi l i t at i on pr oceedi ng.  The 
st at e r ehabi l i t at i on cour t  has al l owed ent i t i es wi t h 
an i nt er est  i n t he r ehabi l i t at i on an ongoi ng r i ght  t o 
be hear d and appl y f or  r el i ef .  .  .  .  As ot her  
c l ai mant s have done,  t he Uni t ed St at es may pr esent  i t s 
chal l enges t o t he st at e cour t ,  ar gue i t s posi t i on on 
t he mer i t s and i f  t he r esul t  i s  unsat i sf act or y,  appeal  
t o t he Wi sconsi n Cour t  of  Appeal s.   
 

I d.  at  752.   The di st r i ct  cour t  quot ed f r om a Uni t ed St at es 

Supr eme Cour t  opi ni on11 whi ch had deni ed a s i mi l ar  at t empt  t o 

change t he f or um:   " We cannot  see t hat  t her e woul d be i mpai r ment  

of  any r i ght s t he Uni t ed St at es may possess,  or  any sacr i f i ce of  

i t s  pr oper  di gni t y as a sover ei gn,  i f  i t  pr osecut ed i t s c l ai m i n 

t he appr opr i at e f or um wher e t he f unds ar e hel d. "   I d.   

Concl udi ng t hat  r emoval  was i mpr oper ,  t he di st r i ct  cour t  on 

���������������������������������������� �������������������
11 Uni t ed St at es v.  Bank of  N. Y.  & Tr ust ,  296 U. S.  463,  480- 81 
( 1936) .  
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Januar y 14,  2011,  gr ant ed t he mot i on t o r emand t he case t o t he 

Ci r cui t  Cour t  f or  Dane Count y.   

¶16 On Januar y 24,  2011,  t he c i r cui t  cour t  ent er ed a 

f i nal ,  appeal abl e or der  appr ovi ng t he Segr egat ed Account ' s pl an 

of  r ehabi l i t at i on;  t he or der  l ef t  i n pl ace t he ear l i er  t empor ar y 

i nj unct i on agai nst  t he I RS and ot her  par t i es.    

¶17 The Uni t ed St at es t hen f i l ed a separ at e sui t  under  t he 

di st r i ct  cour t ' s  or i gi nal  j ur i sdi ct i on seeki ng bot h i nj unct i ve 

and decl ar at or y r el i ef .   That  sui t  was al so di smi ssed,  on 

Febr uar y 18,  2011,  agai n f or  l ack of  j ur i sdi ct i on.   As not ed 

above,  appeal s f r om bot h of  t hose cases ar e cur r ent l y pendi ng i n 

t he Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h Ci r cui t . 12  

¶18 On Mar ch 9,  2011,  i n i t s f i r st  f i l i ng i n t hi s act i on 

i n t he Wi sconsi n cour t s,  t he Uni t ed St at es f i l ed a t i mel y not i ce 

of  appeal  of  t he c i r cui t  cour t ' s  f i nal  or der  concer ni ng t he 

r ehabi l i t at i on pl an.   The Uni t ed St at es'  not i ce of  appeal  was 

si gned by an at t or ney i n t he Tax Di vi s i on of  t he Uni t ed St at es 

Depar t ment  of  Just i ce who was l i censed t o pr act i ce l aw i n 

Washi ngt on,  D. C. ,  and Cal i f or ni a.  The at t or ney was not  admi t t ed 

t o pr act i ce as a member  of  t he Wi sconsi n bar  and had not  appl i ed 

f or  pr o hac vi ce st at us.  

¶19 On Mar ch 25,  2011,  t he Commi ssi oner  moved t he cour t  of  

appeal s t o di smi ss t he Uni t ed St at es'  appeal .  The Commi ssi oner  

ar gued t hat  t he Uni t ed St at es had f ai l ed t o pr eser ve i ssues f or  

st at e cour t  r evi ew and had wai ved i t s r i ght  t o appeal .   The 

���������������������������������������� �������������������
12 See supr a ¶6,  n. 8.  
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Commi ssi oner  al so ar gued t hat  Wi s.  St at .  § 802. 05( 1)  r equi r es 

al l  f i l i ngs i n t he Wi sconsi n st at e cour t s t o be si gned by an 

at t or ney admi t t ed t o pr act i ce i n Wi sconsi n and t hat  wi t hout  

t i mel y and f undament al l y compl i ant  not i ce of  appeal ,  t he cour t  

of  appeal s l acked j ur i sdi ct i on of  t he case.   The cour t  of  

appeal s agr eed and gr ant ed t he mot i on t o di smi ss on 

j ur i sdi ct i onal  gr ounds.   Thi s cour t  gr ant ed t he Uni t ed St at es'  

pet i t i on f or  r evi ew.  

I I I .  DI SCUSSI ON 

¶20 Thi s case pr esent s t he quest i ons of  whet her  t he cour t  

of  appeal s has j ur i sdi ct i on t o hear  an appeal ,  and whet her  a 

par t y has wai ved i t s r i ght  t o appeal .   These ar e quest i ons of  

l aw t hat  we r ev i ew de novo.   Town of  Del af i el d v.  Wi nkel man,  

2004 WI  17,  ¶14,  269 Wi s.  2d 109,  675 N. W. 2d 470.   The f i r st  

quest i on we must  r esol ve i s t he quest i on of  whet her  t he gener al  

pr i nci pl e of  wai ver  appl i es i n t hese ci r cumst ances.   I f  i t  does 

appl y,  t hat  i ssue woul d be di sposi t i ve of  t he case,  and t her e i s  

no need t o r each quest i ons concer ni ng pr eempt i on,  t he supr emacy 

cl ause,  and whet her  t he s i gnat ur e was a f undament al  or  t echni cal  

def ect  and,  i f  so,  whet her  such a def ect  i s  f at al  t o t he appeal .  

¶21 The concept  t hat  an i ssue not  r ai sed i n c i r cui t  cour t  

i s  deemed wai ved i s one of  l ong st andi ng.   I n a 1917 case,  t hi s 

cour t  st at ed,  " One of  t he r ul es of  wel l - ni gh uni ver sal  

appl i cat i on est abl i shed by cour t s i n t he admi ni st r at i on of  t he 

l aw i s t hat  quest i ons not  r ai sed and pr oper l y pr esent ed f or  

r evi ew i n t he t r i al  cour t  wi l l  not  be r evi ewed on appeal . "  

Cappon v.  O' Day,  165 Wi s.  486,  490,  162 N. W.  655 ( 1917) .   " The 
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pr act i ce of  t hi s cour t  i s  not  t o consi der  an i ssue r ai sed f or  

t he f i r st  t i me on appeal . "  Ter pst r a v.  Soi l t est ,  I nc. ,  63 Wi s.  

2d 585,  593,  218 N. W. 2d 129 ( 1974) .   " The bur den i s upon t he 

par t y al l egi ng er r or  t o est abl i sh by r ef er ence t o t he r ecor d 

t hat  an er r or  was speci f i cal l y cal l ed t o t he at t ent i on of  t he 

t r i al  cour t . "   I d.  at  594.  

¶22 Thi s cour t  set  f or t h t he r easoni ng behi nd t he r ul e i n 

St at e v.  Huebner ,  and we cannot  i mpr ove on our  ar t i cul at i on 

t her e of  t hi s " essent i al  pr i nci pl e" :  

I t  i s  a f undament al  pr i nci pl e of  appel l at e r evi ew t hat  
i ssues must  be pr eser ved at  t he c i r cui t  cour t .  I ssues 
t hat  ar e not  pr eser ved at  t he c i r cui t  cour t ,  even 
al l eged const i t ut i onal  er r or s,  gener al l y wi l l  not  be 
consi der ed on appeal .   The par t y who r ai ses an i ssue 
on appeal  bear s t he bur den of  showi ng t hat  t he i ssue 
was r ai sed bef or e t he c i r cui t  cour t .  

We have descr i bed t hi s r ul e as t he “ wai ver  r ul e, ”  i n 
t he sense t hat  i ssues t hat  ar e not  pr eser ved ar e 
deemed wai ved.   The wai ver  r ul e i s not  mer el y a 
t echni cal i t y or  a r ul e of  conveni ence;  i t  i s  an 
essent i al  pr i nci pl e of  t he or der l y admi ni st r at i on of  
j ust i ce.   The r ul e pr omot es bot h ef f i c i ency and 
f ai r ness,  and “ go[ es]  t o t he hear t  of  t he common l aw 
t r adi t i on and t he adver sar y syst em. ”  

Huebner ,  235 Wi s.  2d 486,  ¶¶10- 11 ( c i t at i ons omi t t ed) .   We 

went  on t o expl ai n how t hi s s i mpl e r ul e accompl i shes many 

obj ect i ves t hat  ar e cr uci al  t o t he ef f i c i ent  f unct i oni ng of  

a f ai r  j udi c i al  syst em:  

Rai s i ng i ssues at  t he t r i al  cour t  l evel  al l ows t he 
t r i al  cour t  t o cor r ect  or  avoi d t he al l eged er r or  i n 
t he f i r st  pl ace,  el i mi nat i ng t he need f or  appeal .   I t  
al so gi ves bot h par t i es and t he t r i al  j udge not i ce of  
t he i ssue and a f ai r  oppor t uni t y t o addr ess t he 
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obj ect i on.   Fur t her mor e,  t he wai ver  r ul e encour ages 
at t or neys t o di l i gent l y pr epar e f or  and conduct  
t r i al s.   Fi nal l y,  t he r ul e pr event s at t or neys f r om 
“ sandbaggi ng”  er r or s,  or  f ai l i ng t o obj ect  t o an er r or  
f or  st r at egi c r easons and l at er  c l ai mi ng t hat  t he 
er r or  i s gr ounds f or  r ever sal .  For  al l  of  t hese 
r easons,  t he wai ver  r ul e i s essent i al  t o t he ef f i c i ent  
and f ai r  conduct  of  our  adver sar y syst em of  j ust i ce.  

I d. ,  ¶12 ( c i t at i ons omi t t ed) .   

¶23 Skept i c i sm t owar d r evi ew of  unpr eser ved er r or  i s 

especi al l y war r ant ed wher e a par t y has been compl i c i t  i n t he 

er r or  c i t ed as gr ounds f or  r ever sal .   I n St at e v.  Gove,  t hi s 

cour t  decl i ned t o or der  a new t r i al  i n t he i nt er est  of  j ust i ce 

wher e t he er r or  compl ai ned of  was consent ed t o bel ow.   We sai d,  

" I ndeed,  as demonst r at ed by t he r ecor d,  Gove af f i r mat i vel y 

cont r i but ed t o what  he now cl ai ms was t r i al  cour t  er r or .  I t  i s  

cont r ar y t o f undament al  pr i nci pl es of  j ust i ce and or der l y 

pr ocedur e t o per mi t  a par t y t o assume a cer t ai n posi t i on i n t he 

cour se of  l i t i gat i on whi ch may be advant ageous,  and t hen af t er  

t he cour t  mai nt ai ns t hat  posi t i on,  ar gue on appeal  t hat  t he 

act i on was er r or . "   St at e v.  Gove,  148 Wi s.  2d 936,  944,  437 

N. W. 2d 218 ( 1989) .  

¶24 The i mpor t ance t o t he syst em of  r eal  appel l at e r evi ew,  

and not  mer el y  endl ess er r or - cor r ect i ng r evi ew,  r equi r es hol di ng 

par t i es account abl e f or  t he l i t i gat i on st r at egi es t hey choose i n 

t he c i r cui t  cour t .  I n a concur r ence whi ch cr i t i c i zed t he 

maj or i t y f or  choosi ng t o r each t he mer i t s i n a case wher e t he 

i ssue had been wai ved by consent  i n t he l ower  cour t ,  Just i ce 

Scal i a expr essed concer ns about  t he cost s of  " abandoni ng"  

consci ent i ous appl i cat i on of  t he wai ver  pr i nci pl e:  
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These [ wai ver ]  r ul es r ef l ect  t he pr i nci pl e t hat  a 
t r i al  on t he mer i t s,  whet her  i n a c i v i l  or  cr i mi nal  
case,  i s t he “ mai n event , ”  and not  s i mpl y a “ t r yout  on 
t he r oad”  t o appel l at e r evi ew.   The ver y wor d “ r evi ew”  
pr esupposes t hat  a l i t i gant ' s ar gument s have been 
r ai sed and consi der ed i n t he t r i bunal  of  f i r st  
i nst ance.  To abandon t hat  pr i nci pl e i s t o encour age 
t he pr act i ce of  “ sandbaggi ng” :  suggest i ng or  
per mi t t i ng,  f or  st r at egi c r easons,  t hat  t he t r i al  
cour t  pur sue a cer t ai n cour se,  and l at er ——i f  t he 
out come i s unf avor abl e——cl ai mi ng t hat  t he cour se 
f ol l owed was r ever si bl e er r or .  

Fr eyt ag v.  C. I . R. ,  501 U. S.  868,  895 ( 1991)  ( Scal i a,  J. ,  

concur r i ng)  ( emphasi s added)  ( c i t at i ons omi t t ed) .  

¶25 I n t he f eder al  di st r i ct  cour t ' s  r ul i ngs i n t hi s case,  

t he cour t  emphasi zed t he necessi t y of  chal l engi ng i n t he l ower  

cour t  and t hen pr oceedi ng t o appeal .    

I n many r espect s,  t he st at e r ehabi l i t at i on pr oceedi ngs 
and t he suppl ement al  i nj unct i on ar e s i mi l ar  t o f eder al  
bankr upt cy pr oceedi ngs and t he aut omat i c st ay t hat  
goes i nt o ef f ect  i n bankr upt cy.   I nsur ance compani es 
ar e bar r ed f r om usi ng bankr upt cy t o r eor gani ze;  t hei r  
onl y r emedy i s a st at e cour t  r ehabi l i t at i on 
pr oceedi ng.  As i n bankr upt cy,  t he ef f i cacy of  a 
r ehabi l i t at i on pr oceedi ng i s dependent  upon t he 
cour t ' s  abi l i t y  t o st ay act i ons by cr edi t or s t hat  wi l l  
i nt er f er e wi t h t he cour t ' s  abi l i t y  t o manage t he 
pr oceedi ng.   When a c l ai mant  i s af f ect ed by t he st ay,  
t he c l ai mant  chal l enges t he ef f ect  i n t he bankr upt cy 
cour t  and i f  t he r esul t  i s  unf avor abl e,  i t  appeal s.   
The cl ai mant  does not  f i l e a separ at e pr oceedi ng i n a 
separ at e cour t  t o det er mi ne whet her  t he st ay shoul d 
appl y,  as t he Uni t ed St at es has done i n t hi s case.  

Ni ckel  I ,  782 F.  Supp.  2d at  752 ( emphasi s added) .   

¶26 I t  i s  i mpl i c i t  i n t he di st r i ct  cour t ' s  st at ement  t hat  

t he gener al  necessi t y of  " chal l engi ng"  i n t he l ower  cour t  f i r st  

and t hen appeal i ng unf avor abl e r esul t s appl i es t o t he 

gover nment .   Cer t ai nl y,  f eder al  cour t s have not  car ved any 
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except i on t o t hat  r ul e when t he l i t i gant  i s t he Uni t ed St at es. 13 

For  exampl e,  t he Sevent h Ci r cui t  Cour t  of  Appeal s r esponded t o 

t he gover nment ' s at t empt ,  af t er  havi ng l i t i gat ed t he case on a 

di f f er ent  t heor y and t hen on r emand " r evi ved"  a pr evi ousl y 

abandoned posi t i on,  t o c l ai m t hat  a def endant  had wai ved an 

ar gument :  

But  c l ai ms of  wai ver  may t hemsel ves be wai ved,  and t he 
Uni t ed St at es di d j ust  t hat ——not  i n t hi s cour t ,  but  i n 
t he Supr eme Cour t  of  t he Uni t ed St at es.  

Dunkel ' s pet i t i on f or  cer t i or ar i  chal l enged t hi s 
cour t ' s  t r eat ment  of  obj ect i vel y unr easonabl e bel i ef s.  
The Sol i c i t or  Gener al  coul d have r esi st ed t hi s 

���������������������������������������� �������������������
13 The wai ver  r ul e i s appl i ed i n a var i et y of  f eder al  

cont ext s,  as i s i l l ust r at ed by t hi s comment  f r om a case i n 
Uni t ed St at es Cl ai ms Cour t ,  made i n t he cont ext  of  hol di ng t hat  
a gover nment  agency had wai ved an i ssue by f ai l i ng t o r ai se i t  
i n t he i ni t i al  f or um:   

Mor eover ,  cour t s have cont i nuousl y f ol l owed t he 
gener al  r ul e t hat  an i ssue or  ar gument  not  r ai sed i n 
t he t r i al  cour t ,  her e bef or e t he speci al  mast er ,  i s  
wai ved.  Cedar  Lumber ,  I nc.  v.  Uni t ed St at es, 857 F. 2d 
765,  767 ( Fed.  Ci r .  1988)  ( f i ndi ng t hat  ar gument s not  
pr esent ed t o t he t r i al  cour t  ( or  i ni t i al  adj udi cat or y  
f or um)  ar e deemed wai ved on appeal ) ;  see al so, Bor den 
v.  Secr et ar y of  Heal t h & Human Ser vi ces, 836 F. 2d 4,  6 
( 1st  Ci r .  1987)  ( af f i r mi ng deci s i on of  di st r i ct  cour t  
j udge t o r ef use t o consi der  an ar gument ,  whi ch coul d 
have been,  but  was not  pr esent ed bef or e t he 
magi st r at e) ;  Si gmon Fuel  Co.  v.  Tennessee Val l ey 
Aut h., 754 F. 2d 162,  164- 65 ( 6t h Ci r .  1985)  ( r ef usi ng 
t o r evi ew an ar gument  not  r ai sed i n t he di st r i ct  cour t  
i n t he i nt er est  of  j udi c i al  economy and f i nal i t y of  
j udgment s) .  

McMi l l an v.  Sec' y of  Heal t h & Human Ser v. ,  26 Cl .  Ct .  357,  358-
59 ( 1992) .   
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pet i t i on by ar gui ng t hat  Dunkel  had not  pr eser ved t he 
poi nt .  I nst ead he ur ged t he Supr eme Cour t  t o hol d t he 
case f or  what ever  di sposi t i on Cheek made appr opr i at e.  
The Cour t  di d so and has t ol d us t o r evi ew t he case i n 
l i ght  of  Cheek. .  .  .  The gover nment  has mi ssed i t s 
chance t o pr ecl ude Dunkel  f r om r ecei v i ng t he benef i t s  
of  Cheek. 

Uni t ed St at es v.  Dunkel ,  927 F. 2d 955,  956 ( 7t h Ci r .  1991)  

( c i t at i ons omi t t ed)  ( emphasi s added) .   

¶27 The Uni t ed St at es has ar gued t hat  t he usual  r ul es 

concer ni ng wai ver  do not  appl y  her e because i t s posi t i on was 

t hat  t he c i r cui t  cour t  l acked subj ect  mat t er  j ur i sdi ct i on under  

t hese ci r cumst ances,  whi ch i s " a mat t er  t hat  can be r ai sed at  

any t i me. " 14   

���������������������������������������� �������������������
14 Whi l e t he Uni t ed St at es expr essed i t s wi l l i ngness t o 

pr ovi de suppl ement al  br i ef i ng on t he t hr eshol d quest i on of  
whet her  f ai l i ng t o l i t i gat e t he quest i on i n c i r cui t  cour t  
const i t ut ed wai ver  of  t he r i ght  t o appeal ,  we bel i eve t hat  t he 
r ecor d,  pet i t i on f or  r evi ew,  br i ef i ng,  and or al  ar gument s 
t oget her  set  f or t h adequat e gr ounds f or  us t o make a 
det er mi nat i on on t hi s i ssue.   I t s r easons f or  opposi ng a 
deci s i on f r om t hi s cour t  usi ng a wai ver  anal ysi s wer e gi ven i n 
i t s pet i t i on f or  r evi ew ( Pet .  f or  Revi ew at  43)  ( al so di scussed 
by r espondent s i n Resp.  t o Pet .  f or  Revi ew at  12) ,  i n i t s br i ef  
and r epl y br i ef ,  and at  or al  ar gument .  I n each of  t hose cases,  
t he Uni t ed St at es has consi st ent l y c i t ed t he same r easons t hat  
wai ver  shoul d not  appl y t o pr ecl ude i t s appeal .   ( Uni t ed St at es'  
Br .  at  6 n. 3. )   Counsel  f or  t he Uni t ed St at es was quest i oned 
ext ensi vel y at  or al  ar gument  bef or e t hi s cour t  concer ni ng t he 
quest i on of  wai ver .   The Uni t ed St at es f i l ed no mot i on 
r equest i ng suppl ement al  br i ef i ng or  an ext ensi on of  t he wor d-
l i mi t  r ul es f or  r epl y br i ef s.   ( I t  c i t ed t he l i mi t  of  3, 000 
wor ds as a r eason t hat  i t  coul d not  adequat el y r espond t o 
opposi ng counsel ' s wai ver  ar gument s. )  
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¶28 I t  i s  axi omat i c t hat  a c i r cui t  cour t  i s  never  wi t hout  

subj ect  mat t er  j ur i sdi ct i on.  " Ci r cui t  cour t s i n Wi sconsi n ar e 

const i t ut i onal  cour t s wi t h gener al  or i gi nal  subj ect  mat t er  

j ur i sdi ct i on over  ' al l  mat t er s c i v i l  and cr i mi nal . '  Wi s.  Const .  

ar t .  VI I ,  § 8.  Accor di ngl y,  a c i r cui t  cour t  i s  never  wi t hout  

subj ect  mat t er  j ur i sdi ct i on. "   Vi l l .  of  Tr empeal eau v.  Mi kr ut ,  

2004 WI  79,  ¶1,  273 Wi s.  2d 76,  681 N. W. 2d 190.   I n t hi s 

par t i cul ar  s i t uat i on,  t he pr oposi t i on t hat  t he c i r cui t  cour t ' s  

j ur i sdi ct i on was pr oper l y exer ci sed her e i n t he r ehabi l i t at i on 

pr oceedi ng i s cer t ai nl y st r engt hened by t he f eder al  di st r i ct  

cour t ' s  t wo wr i t t en deci s i ons met hodi cal l y anal yzi ng and 

r ej ect i ng t he Uni t ed St at es'  ar gument s t o t he cont r ar y.    

¶29 I n t he f i r st  case,  t he di st r i c t  cour t  r emanded t he 

case t o t he c i r cui t  cour t  on t he Commi ssi oner ' s mot i on af t er  t he 

Uni t ed St at es had r emoved i t .   The di st r i ct  cour t  concl uded t hat  

t he McCar r an- Fer guson Act  " can r est r i ct  t he r i ght  of  r emoval  t o 

f eder al  cour t  i n cases i n whi ch a st at e st at ut e gover ni ng 

i nsur ance set s up a compr ehensi ve f r amewor k f or  st at e 
���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������

We not e t hat  bot h t he pet i t i on f or  r evi ew and t he r esponse 
t o t he pet i t i on f or  r evi ew r ai sed and addr essed t he i ssue of  
wai ver  ( Pet .  f or  Revi ew at  43,  Resp.  t o Pet .  f or  Revi ew at  12)  
and t her ef or e t her e i s no al l egat i on by any par t y t hat  t he 
pr ovi s i ons of  Wi s.  St at .  § 809. 62( 3) ( d)  wer e not  f ol l owed her e.   
Wai ver  was an al t er nat i ve gr ound suppor t i ng t he cour t  of  
appeal s '  r esul t .  We r esol ve any pot ent i al  conf l i c t  bet ween t he 
l anguage of  § 809. 62( 3) ( d)  ( st at i ng t hat  a r esponse " may cont ai n 
 .  .  .  [ a] ny al t er nat i ve gr ound suppor t i ng t he cour t  of  appeal s  
r esul t  .  .  .  " )  and § 809. 62( 6)  ( r ef er r i ng t o consi der at i on of  
" an i ssue t hat  was i dent i f i ed i n a pet i t i on"  ( emphasi s added) )  
i n f avor  of  consi der at i on of  t he al t er nat i ve gr ound addr essed by 
t he r espondent  i n t he r esponse t o t he pet i t i on,  and br i ef ed and 
ar gued by t he par t i es bef or e t hi s cour t .    
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r ehabi l i t at i on pr oceedi ngs t o be conduct ed i n st at e cour t  and 

r emoval  woul d i mpai r  t hat  f r amewor k. "   Ni ckel  I ,  782 F.  Supp.  2d 

at  748.   I t  t hen t ur ned t o t he quest i on of  whet her  abst ent i on 

under  Bur f or d i s appr opr i at e and concl uded t hat  i t  was,  on t he 

gr ounds t hat  f eder al  cour t  r evi ew of  t he Uni t ed St at es'  c l ai ms 

" woul d be di sr upt i ve of  t he s t at e' s r ehabi l i t at i on goal s and 

pr ocedur es"  and of  a r ehabi l i t at i on pr oceedi ng t hat  " has been i n 

st at e cour t  f or  r oughl y t en mont hs and i ncl udes near l y 1, 000 

f i nanci al  guar ant y i nsur ance pol i c i es i nsur i ng appr oxi mat el y $60 

bi l l i on of  f i nanci al  obl i gat i ons. "   I d.  at  751.   I t  obser ved 

t hat  Wi sconsi n st at ut es pr ovi de f or  r ehabi l i t at i on pr oceedi ngs 

t o occur  i n st at e cour t ,  wi t h c l ai ms pai d under  t he cour t ' s  

super vi s i on and accor di ng t o s t at e pr i or i t y s t at ut es,  and i t  

consi der ed t he st at e cour t  " uni quel y qual i f i ed t o hear  t hese 

cl ai ms. "   I d.  at  752.  Fur t her ,  i t  not ed t hat  t he case,  i f  

al l owed t o r emai n i n f eder al  cour t ,  " has t he pot ent i al  f or  

di sr upt i ng any r ehabi l i t at i on pl an devel oped by t he Commi ssi oner  

and appr oved by t he st at e cour t . "   I d.  I t  t her ef or e deci ded t hat  

t he pr i nci pl es of  Bur f or d r equi r e abst ent i on " t o per mi t  

r esol ut i on of  t he Uni t ed St at es'  c l ai ms t hr ough t he avai l abl e 

mechani sms i n t he st at e r ehabi l i t at i on pr oceedi ngs, "  and i t  

wast ed no t i me r emandi ng t he case t o t he c i r cui t  cour t .  I d.  

¶30 Wi t hi n a mont h,  t he Uni t ed St at es was back i n t he same 

di st r i ct  cour t ,  t hi s t i me wi t h a col l at er al  at t ack seeki ng t o 

enj oi n t he c i r cui t  cour t  f r om put t i ng i nt o pl ace t he 

r ehabi l i t at i on pl an.   The di st r i ct  cour t  agai n r ej ect ed t he 

ar gument s concer ni ng j ur i sdi ct i on:   
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The Uni t ed St at es at t empt s t o avoi d [ a r ul i ng based on 
r ever se- pr eempt i on]  by i nvoki ng sover ei gn i mmuni t y and 
ar gui ng t hat  t he McCar r an- Fer guson Act  cannot  pr eempt  
sover ei gn i mmuni t y.  However ,  sover ei gn i mmuni t y does 
not  pr ovi de an i ndependent  basi s f or  j ur i sdi ct i on 
 .  .  .  .  As t he Supr eme Cour t  expl ai ned i n Uni t ed 
St at es v.  Bank of  New Yor k & Tr ust  Co. ,  t he Uni t ed 
St at es may par t i c i pat e as a cr edi t or  i n a st at e 
r ehabi l i t at i on pr oceedi ng wi t hout  r ai s i ng sover ei gn 
i mmuni t y concer ns.  

Uni t ed St at es v.  Wi s.  St at e Ci r .  Ct .  f or  Dane Cnt y.  ( Ni ckel  

I I ) ,  767 F.  Supp.  2d 980,  984 ( c i t at i ons omi t t ed) .  

¶31 The r easons f or  t he r ul e r equi r i ng par t i es t o r ai se 

i ssues i n t he c i r cui t  cour t  or  wai ve t he r i ght  t o r ai se t hem on 

appeal  wer e c l ear l y st at ed by t hi s cour t  i n t he cases ci t ed 

above.   The Uni t ed St at es'  appr oach i n t hi s case——decl i ni ng t o 

l i t i gat e i ssues i n c i r cui t  cour t  and t hen st at i ng t hat  i t  was 

f i l i ng a not i ce of  appeal  because i t  was seeki ng t o " pr eser ve 

i t s r i ght  t o appeal " ——cont r avenes wi t hout  j ust i f i cat i on t he 

accept ed r ul e t hat  i ssues not  r ai sed i n t he c i r cui t  cour t  ar e 

deemed t o be wai ved.   We f ai l  t o see how t he r easons under l y i ng 

t hose pr i nci pl es appl y wi t h any l ess f or ce when t he Uni t ed 

St at es gover nment  i s a par t y.    I n any event ,  a par t y who has 

r ef used oppor t uni t i es t o chal l enge an i nj unct i on when i t  had t he 

oppor t uni t y t o do so i n t he c i r cui t  cour t  i s  not  i n a pr oper  

posi t i on t o c l ai m a nar r ow subj ect  mat t er  j ur i sdi ct i on except i on 
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t o c i r cumvent  t he obst acl e posed by t he wai ver  r ul e. 15  As t hi s 

case i l l ust r at es,  t o per mi t  par t i es t o do so woul d wr eak havoc 

by al l owi ng a par t y t o s i t  out  expensi ve l i t i gat i on and t hen 

gi ve i t  a f r ee " do- over . "   Such an appr oach i s s i mpl y unf ai r  t o 

t he par t i es who at  s i gni f i cant  expense di d par t i c i pat e i n t he 

pr oceedi ngs,  and i t  woul d be a poi nt l ess wast e of  scar ce cour t  

syst em r esour ces.   I t  i s  i nconsi st ent  wi t h t he pr i nci pl e 

expr essed i n Gove,  above:  t hat  i t  i s  " cont r ar y t o f undament al  

pr i nci pl es of  j ust i ce and or der l y pr ocedur e t o per mi t  a par t y t o 

assume a cer t ai n posi t i on i n t he cour se of  l i t i gat i on" ——her e,  

r ef usi ng t o t ake any par t  i n t he c i r cui t  cour t  pr oceedi ngs——and 

t hen seek r el i ef  f r om appel l at e cour t s f or  t he r esul t  of  t hat  

st r at egy.   Gove,  148 Wi s.  2d at  944.   We t her ef or e f i nd no basi s 

f or  exempt i ng t he Uni t ed St at es f r om t hat  r ul e under  t hese 

ci r cumst ances.    

¶32 We next  t ur n t o t he Uni t ed St at es'  i nvocat i on of  Wi s.  

St at .  § 752. 35.   The Uni t ed St at es ar gues t hat  under  Wi s.  St at .  

§ 752. 35,  t he cour t  of  appeal s  may choose t o consi der  i t s 

r equest  t o wai ve any pr ocedur al  def ect  and i n i t s di scr et i on 

���������������������������������������� �������������������
15 We have f ound no case i n whi ch a subj ect  mat t er  

j ur i sdi ct i on except i on t o t he gener al  wai ver  r ul e oper at ed t o 
per mi t  an appeal  wher e t he par t y seeki ng t o appeal  r ef used t o 
appear  i n t he l ower  cour t  pr oceedi ngs.   Her e,  t he Uni t ed St at es 
i s chal l engi ng an i nj unct i on t hat  i t  f ai l ed t o chal l enge i n t he 
c i r cui t  cour t  despi t e havi ng had not i ce and t he oppor t uni t y t o 
do so.    
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t ake j ur i sdi ct i on of  t he case.   I t  asks t hi s cour t  t o r emand 

t hi s case t o t he cour t  of  appeal s f or  t hat  pur pose.  

¶33 The Commi ssi oner  ur ges t hat  t he Uni t ed St at es be hel d 

t o t he t r i al  st r at egy i t  chose and ar gues t hat  t hi s case does 

not  meet  t he cr i t er i a f or  r ever sal  under  Wi s.  St at .  § 752. 35 

gi ven t he f act  t hat  t he Uni t ed St at es " st r at egi cal l y 

c i r cumvent ed"  t he c i r cui t  cour t .   ( Resp.  Br .  at  56. )  

 ¶34 The Uni t ed St at es seeks t o have t he cour t  of  appeal s,  

i n i t s di scr et i on,  exer ci se i t s power  t o over l ook any pr ocedur al  

def ect s and t ake j ur i sdi ct i on,  pur suant  t o Wi s.  St at .  § 752. 35.   

Wi s.  St at .  § 752. 35 st at es:   

I n an appeal  t o t he cour t  of  appeal s,  i f  i t  appear s 
f r om t he r ecor d t hat  t he r eal  cont r over sy has not  been 
f ul l y t r i ed,  or  t hat  i t  i s  pr obabl e t hat  j ust i ce has 
f or  any r eason mi scar r i ed,  t he cour t  may r ever se t he 
j udgment  or  or der  appeal ed f r om,  r egar dl ess of  whet her  
t he pr oper  mot i on or  obj ect i on appear s i n t he r ecor d 
and may di r ect  t he ent r y of  t he pr oper  j udgment  or  
r emi t  t he case t o t he t r i al  cour t  f or  ent r y of  t he 
pr oper  j udgment  or  f or  a new t r i al ,  and di r ect  t he 
maki ng of  such amendment s i n t he pl eadi ngs and t he 
adopt i on of  such pr ocedur e i n t hat  cour t ,  not  
i nconsi st ent  wi t h st at ut es or  r ul es,  as ar e necessar y 
t o accompl i sh t he ends of  j ust i ce.  

Thi s ar gument  r esembl es t he f i r st  ar gument  i n t hat  t he I RS i s 

essent i al l y  seeki ng a way out  of  t he cor ner  i t  chose t o put  

i t sel f  i n.   I n a di f f er ent  case,  t he cour t  of  appeal s was 

unmoved by an appeal  t o gr ant  a new t r i al  wher e i t  v i ewed t he 

appeal  as " anot her  k i ck at  t he cat "  r at her  t han a genui nel y 

needed oppor t uni t y t o r i ght  a wr ong.   As t he cour t  of  appeal s 
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sai d i n St at e v.  Hubanks,  " [ Wi s.  St at .  § 752. 35]  was not  

i nt ended t o vest  t hi s cour t  wi t h power  of  di scr et i onar y r ever sal  

t o enabl e a def endant  t o pr esent  an al t er nat i ve def ense at  a new 

t r i al  mer el y because t he def ense pr esent ed at  t he f i r st  t r i al  

pr oved i nef f ect i ve. "   173 Wi s.  2d 1,  28- 29,  496 N. W. 2d 96 ( Ct .  

App.  1992) .   Her e t her e was no t r i al .   The Uni t ed St at es never  

appear ed i n t he c i r cui t  cour t  pr oceedi ngs.   I t  has acknowl edged 

i t s st r at egi c deci s i on not  t o l i t i gat e i n st at e cour t s.   A par t y  

i s ent i t l ed t o make such a deci s i on,  but  i t  i s  not  ent i t l ed t o 

r ever sal  when i t s st r at egy has " pr oved i nef f ect i ve. "   

Di scr et i onar y r ever sal  i s  not  j ust i f i ed under  t hese 

ci r cumst ances.  

¶35 We not e,  agai n,  t hat  t he al t er nat e gr ound f or  

di smi ssal  ar gued by t he Commi ssi oner  was t hat  t he cour t  of  

appeal s had no j ur i sdi ct i on.   Fi ndi ng no basi s on whi ch t o 

depar t  f r om a bedr ock pr i nci pl e of  appel l at e pr act i ce,  wai ver ,  

we af f i r m t he cour t  of  appeal s '  deci s i on t o di smi ss t he appeal  

of  t he Uni t ed St at es. 16   

I V.  CONCLUSI ON 

¶36 What  i s i nescapabl e i n r evi ewi ng t he r ecor d i n t hi s 

case i s t he sense t hat  t he Uni t ed St at es al most  begr udgi ngl y 

���������������������������������������� �������������������
16 Because t hi s i ssue i s di sposi t i ve of  t he appeal ,  we need 

not  r each t he ot her  i ssues r ai sed by t he par t i es concer ni ng 
whet her  t he s i gnat ur e of  a Depar t ment  of  Just i ce at t or ney 
wi t hout  havi ng sought  pr o hac vi ce admi ssi on i s a def ect  i n t he 
f i l i ng,  and i f  so,  whet her  i t  i s  a f undament al  def ect  ( and 
cannot  be r emedi ed once t he t i me t o f i l e a j ur i sdi ct i onal  
document  has expi r ed)  or  a t echni cal  def ect  t hat  may,  absent  
pr ej udi ce t o ot her  par t i es,  be cor r ect ed.  
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t ook st eps " t o pr eser ve i t s r i ght  t o appeal "  i n onl y t he most  

t echni cal  sense whi l e,  i r oni cal l y,  over l ooki ng f undament al  

appel l at e pr i nci pl es est abl i shi ng what  par t i es must  do t o 

pr eser ve t hat  r i ght :  r ai se t hei r  i ssues i n t he c i r cui t  cour t  i n 

t he f i r st  i nst ance.   The cour t  of  appeal s di smi ssed t he appeal  

on t he basi s of  an unaut hor i zed si gnat ur e on t he not i ce of  

appeal .   I n r eachi ng our  concl usi on,  we f ocus not  on t he 

si gnat ur e,  but  on t he f act  t hat  t he not i ce of  appeal  i t sel f  was 

t he onl y ef f or t  by t he Uni t ed St at es t o i nvol ve i t sel f  wi t h t he 

c i r cui t  cour t .   I t  di d,  as not ed,  at t empt  t o r emove t hi s mat t er  

t o f eder al  cour t .   Despi t e i t s appar ent  out r age at  t he 

i nj unct i on ( i n one f i l i ng t o t he cour t  of  appeal s i t  st at ed,  

" [ W] e ar e not  awar e of  any ot her  cr edi t or  t hat  was so 

mi st r eat ed" ) ,  i t  r emai ned on t he si del i nes whi l e t he 

r ehabi l i t at i on was pr oceedi ng i n t he c i r cui t  cour t  and chose not  

t o r ai se i t s obj ect i ons unt i l  af t er  t he f i nal  or der  was ent er ed.    

¶37 The Uni t ed St at es conceded at  or al  ar gument  t hat  i t  

made an i nt ent i onal  deci s i on not  t o l i t i gat e any of  t he i ssues 

i nvol ved i n t he c i r cui t  cour t .   Our  case l aw i s c l ear  and 

consi st ent ——f ai l ur e t o pr eser ve i ssues means t hat  t hey ar e 

wai ved.   Appl y i ng wel l - est abl i shed pr i nci pl es of  l aw t hat  appl y 

equal l y t o t he gover nment  when i t  i s  a par t y,  we hol d t hat  such 

a deci s i on pr ecl udes t he Uni t ed St at es f r om pur sui ng r el i ef  i n 

t he cour t  of  appeal s.  We t her ef or e af f i r m t he deci s i on of  t he 

cour t  of  appeal s t o di smi ss t he Uni t ed St at es'  appeal .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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¶38 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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¶39 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring). I  agr ee 

wi t h t he maj or i t y opi ni on t hat  many of  our  cases and many br i ef s  

use t he wor ds " f or f ei t ur e"  and " wai ver "  i nt er changeabl y and 

car el essl y.   Maj or i t y op. ,  ¶8 n. 10.   The cour t  has obser ved t hat  

" [ t ] he case l aw i s r i f e wi t h conf usi on about  t he wor ds ' wai ver '  

and ' f or f ei t ur e. ' "   St at e v.  Ndi na,  2009 WI  21,  ¶28,  315 

Wi s.  2d 653,  761 N. W. 2d 612.   Never t hel ess,  t he t wo wor ds 

r epr esent  t wo di f f er ent  i mpor t ant  l egal  concept s.   See,  e. g. ,  

Ndi na,  315 Wi s.  2d 653,  ¶¶28- 35;  St at e v.  Huebner ,  2000 WI  59,  

¶11 n. 2,  235 Wi s.  2d 486,  611 N. W. 2d 727.   

¶40 Thi s case i s a f or f ei t ur e case.   The par t y f or f ei t ed 

t he r i ght  t o r ai se a l egal  i ssue on appeal  by s i l ence i n t he 

t r i al  cour t .   For f ei t ur e i s  a doct r i ne r el at i ng t o t he 

pr eser vat i on of  an i ssue f or  appeal  as a mat t er  of  r i ght .   The 

l aw t he maj or i t y opi ni on r el i es on and t he cases i t  c i t es ar e 

f or f ei t ur e cases even t hough t he wor d " wai ver "  i s  f r equent l y 

used.  

¶41 Thi s cour t ' s  r ol e i s t o devel op and cl ar i f y t he l aw.   

I n t he i nt er est  of  c l ar i t y,  I  woul d have pr ef er r ed t he maj or i t y 

opi ni on t o use t he cor r ect  t er mi nol ogy.   The f act  t hat  many 

cour t s and at t or neys have l ong used i mpr eci se t er mi nol ogy i s not  

a good r eason f or  us t o cont i nue t o do so.  

¶42 On anot her  t opi c,  t he maj or i t y opi ni on pr oper l y cal l s  

at t ent i on t o a " pot ent i al  conf l i c t "  i n our  r ul es of  appel l at e 

pr ocedur e bet ween Wi s.  St at .  § ( Rul e)  809. 62( 6)  and Wi s.  St at .  

§ ( Rul e)  809. 62( 3) ( d)  & ( 3m) ( b) 1.   See maj or i t y op. ,  ¶27 n. 14.   
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¶43 Wi sconsi n St at .  § ( Rul e)  809. 62( 6)  used t o st at e t hat  

a pet i t i oner  coul d not  r ai se i ssues not  r ai sed i n t he pet i t i on 

f or  r evi ew.   The wor d " pet i t i oner "  was changed by t he cour t  t o 

" par t i es"  so t hat  t he subsect i on now pr ohi bi t s " par t i es"  f r om 

r ai s i ng i ssues not  r ai sed i n t he pet i t i on f or  r evi ew.   Yet  

subsect i ons ( 3) ( d)  and ( 3m) ( b)  expr essl y aut hor i ze a r espondi ng 

par t y t o r ai se i ssues not  necessar i l y  i dent i f i ed i n t he pet i t i on 

f or  r evi ew.   I  t hi nk i t  woul d be benef i c i al  t o t he cour t  and 

appel l at e counsel  i f  i nt er est ed per sons,  i ncl udi ng t he Judi c i al  

Counci l  and t he Appel l at e Sect i on of  t he St at e Bar  of  Wi sconsi n,  

woul d consi der  whet her  a r ul e change i s needed.   

¶44 Wi t h t hese comment s,  I  j oi n t he maj or i t y opi ni on.  
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