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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner s,  a gr oup 

consi st i ng of  t he Est at e of  Danny L.  Hopgood and i ndi v i dual s who 
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suf f er ed i nj ur i es ar i s i ng f r om an aut omobi l e acci dent , 1 seek 

r evi ew of  an or der  of  t he cour t  of  appeal s summar i l y af f i r mi ng 

t he ci r cui t  cour t ,  whi ch ent er ed summar y j udgment  i n f avor  of  

r espondent  J i mmy D.  Boyd. 2  Because Boyd was an agent  of  t he 

St at e of  Wi sconsi n,  t he pet i t i oner s ser ved not i ces of  c l ai ms 

upon t he at t or ney gener al .   Boyd moved f or  di smi ssal  on t he 

gr ound t hat  t he not i ces wer e not  pr oper l y " swor n t o"  as Wi s.  

St at .  § 893. 82( 5)  ( 2009- 10)  r equi r es. 3  The ci r cui t  cour t  agr eed 

wi t h Boyd and gr ant ed summar y j udgment .  

¶2 The pet i t i oner s ar gue t hat  t hei r  not i ces wer e pr oper l y 

" swor n t o"  under  Wi s.  St at .  § 893. 82( 5)  because each not i ce of  

c l ai m i n t hi s case compl i es wi t h Kel l ner  v.  Chr i st i an,  197 Wi s.  

2d 183,  539 N. W. 2d 685 ( 1995) .   Addi t i onal l y,  t he pet i t i oner s 

ar gue t hat  Newki r k v.  Dept .  of  Tr ansp. ,  228 Wi s.  2d 830,  598 

N. W. 2d 610 ( Ct .  App.  1999) ,  whi ch subsequent l y i nt er pr et ed 

Kel l ner ,  unr easonabl y ext ended i t s hol di ng.    

¶3 We concl ude t hat  Kel l ner  set s f or t h t wo r equi r ement s 

i n or der  f or  a not i ce of  c l ai m t o be pr oper l y " swor n t o"  under  

                                                 
1 The pet i t i oner s i n t hi s mat t er  ar e as f ol l ows:  t he Est at e 

of  Danny L.  Hopgood,  by Angel a M.  Tur ner ;  t he speci al  
admi ni st r at or ,  Car ol yn Tur ner ,  by her  guar di an ad l i t em Ronal d 
C.  Cur t i s;  Ul a Hopgood,  by her  guar di an ad l i t em Mi chael  D.  
Egel hof f ;  Per r y Macon;  Aar on St r oud;  John Odom,  Jr . ;  and Mi chael  
Sensy.   Thi s opi ni on wi l l  r ef er  t o t hem col l ect i vel y as " t he 
pet i t i oner s. "  

2 Est at e of  Hopgood v.  Boyd,  No.  2011AP0914,  unpubl i shed 
sl i p op.  ( Ct .  App.  Feb.  9,  2012) ,  summar i l y af f i r mi ng t he 
ci r cui t  cour t  f or  Dane Count y,  Dani el  R.  Moeser ,  J. ,  pr esi di ng.  

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es r ef er  
t o t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.    
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Wi s.  St at .  § 893. 82( 5) .   Fi r st ,  a f or mal  oat h or  af f i r mat i on 

must  be t aken by a c l ai mant .   Kel l ner ,  197 Wi s.  2d at  198.   

Second,  t he not i ce of  c l ai m must  cont ai n a st at ement  showi ng 

t hat  t he oat h or  af f i r mat i on occur r ed.   I d.   To t he ext ent  t hat  

Newki r k appear s t o expand t hose r equi r ement s,  i t  mi sappl i ed 

Kel l ner  and we wi t hdr aw t hat  l anguage i n Newki r k.  

¶4 We f ur t her  concl ude t hat  t he not i ces i n t hi s case meet  

t he t wo Kel l ner  r equi r ement s and ar e t her ef or e pr oper l y " swor n 

t o"  under  Wi s.  St at .  § 893. 82( 5) .   Never t hel ess,  i n t he f ut ur e,  

t o pr omot e cer t ai nt y and t o avoi d unnecessar y l i t i gat i on,  we 

ur ge cl ai mant s t o f i l e not i ces of  c l ai ms usi ng a j ur at  i n whi ch 

t he not ar y set s f or t h t hat  t he not i ce was " swor n t o"  or  af f i r med 

bef or e t he not ar y. 4  Accor di ngl y,  we r ever se t he cour t  of  appeal s 

and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

I  

¶5 Thi s case ar i ses out  of  an aut omobi l e acci dent  

i nvol v i ng a vehi c l e owned by t he St at e of  Wi sconsi n and dr i ven 

by Boyd.   The st at e- owned vehi c l e was t r avel i ng on Hi ghway 142 

i n t he Townshi p of  Par i s,  Kenosha Count y,  Wi sconsi n.   Boyd l ost  

cont r ol  of  t he vehi c l e and i t  went  of f  t he r oad,  r ol l i ng over  

sever al  t i mes.   Danny L.  Hopgood di ed i n t he acci dent  and Per r y 

                                                 
4 " ' Jur at '  i s  t he name gi ven t o t he not ar y ' s wr i t t en 

cer t i f i cat e,  whi ch shoul d appear  af t er  t he s i gnat ur e of  a per son 
who has gi ven an oat h,  or  has made a swor n st at ement . "   
Wi sconsi n Dep' t  of  Fi nanci al  I nst i t ut i ons,  Not ar y Publ i c 
I nf or mat i on 10 ( 2012) ,  available at 
ht t p: / / www. wdf i . or g/ Not ar y_Publ i c_and_Tr ademar ks/ pdf / not ar y_i nf o
_br ochur e. pdf  ( l ast  v i s i t ed Dec.  3,  2012) .  
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Macon,  Aar on St r oud,  John Odom,  Jr . ,  and Mi chael  Sensy each 

sust ai ned i nj ur i es.   The pet i t i oner s col l ect i vel y al l ege t hat  

Boyd was negl i gent  and t hat  hi s negl i gence caused t he i nj ur i es.    

¶6 The compl ai nt  al l eges t hat  Boyd was act i ng as an agent  

or  r epr esent at i ve of  t he St at e of  Wi sconsi n.   Thus,  t he 

pet i t i oner s wer e each r equi r ed t o f i l e a not i ce of  c l ai m upon 

t he at t or ney gener al  under  Wi s.  St at .  § 893. 82( 3) . 5   

¶7 The not i ces i n t hi s case wer e pr epar ed by at t or neys 

f r om t he l aw f i r m of  Habush Habush & Rot t i er ,  S. C.   They wer e 

execut ed bef or e t wo di f f er ent  not ar i es publ i c,  Cynt hi a A.  Wagner  

and Kar l a Chr i st el .   Bot h wer e par al egal s at  t he l aw f i r m.   As 

par t  of  t he summar y j udgment  pr oceedi ngs bef or e t he c i r cui t  

cour t ,  Wagner  and Chr i st el  submi t t ed af f i davi t s descr i bi ng t he 

                                                 
5 Wi sconsi n St at .  § 893. 82( 3)  pr ovi des t he f ol l owi ng:  

( 3)  Except  as pr ovi ded i n sub.  ( 5m) ,  no c i v i l  act i on 
or  c i v i l  pr oceedi ng may be br ought  agai nst  any st at e 
of f i cer ,  empl oyee or  agent  f or  or  on account  of  any 
act  gr owi ng out  of  or  commi t t ed i n t he cour se of  t he 
di schar ge of  t he of f i cer ' s,  empl oyee' s or  agent ' s 
dut i es,  .  .  .  unl ess wi t hi n 120 days of  t he event  
causi ng t he i nj ur y,  damage or  deat h gi v i ng r i se t o t he 
c i v i l  act i on or  c i v i l  pr oceedi ng,  t he c l ai mant  i n t he 
act i on or  pr oceedi ng ser ves upon t he at t or ney gener al  
wr i t t en not i ce of  a c l ai m st at i ng t he t i me,  dat e,  
l ocat i on and t he ci r cumst ances of  t he event  gi v i ng 
r i se t o t he c l ai m f or  t he i nj ur y,  damage or  deat h and 
t he names of  per sons i nvol ved,  i ncl udi ng t he name of  
t he st at e of f i cer ,  empl oyee or  agent  i nvol ved.  Except  
as pr ovi ded under  sub.  ( 3m) ,  a speci f i c  deni al  by t he 
at t or ney gener al  i s  not  a condi t i on pr ecedent  t o 
br i ngi ng t he ci v i l  act i on or  c i v i l  pr oceedi ng.  
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oat hs t hey admi ni st er ed t o each pet i t i oner  when t he not i ces wer e 

execut ed. 6   

¶8 The f i r st  oat h was admi ni st er ed t o Per r y Macon by 

Wagner .   Macon r ead t he not i ce of  c l ai m and Wagner  al so r ead i t  

t o hi m.   She asked hi m i f  he under st ood what  he had r ead,  and he 

answer ed " yes. "   Macon t hen r ai sed hi s r i ght  hand and Wagner  

asked hi m i f  he swor e t hat  t he i nf or mat i on cont ai ned i n t he 

not i ce was t he t r ut h and not hi ng but  t he t r ut h so hel p hi m God 

based on t he knowl edge and i nf or mat i on he had at  t he t i me of  

s i gni ng t he not i ce.   Macon sai d " yes. "   Wagner  asked i f  Macon 

under st ood t hat  he was swear i ng under  " penal t y of  per j ur y"  and 

i f  he under st ood what  t hat  meant .   Macon agai n answer ed " yes. "   

Macon si gned t he not i ce i n Wagner ' s pr esence and Wagner  al so 

s i gned i t .  

¶9 Wagner  l at er  admi ni st er ed an oat h t o Angel a M.  Tur ner .   

Tur ner  s i gned a not i ce of  c l ai m on behal f  of  t he Est at e of  Danny 

L.  Hopgood,  Car ol yn Tur ner ,  and Ul a Hopgood.   At t or ney Ronal d C.  

Cur t i s and At t or ney Mi chael  D.  Egel hof f ,  t he guar di ans ad l i t em 

f or  Car ol yn Tur ner  and Ul a Hopgood,  wer e al so pr esent .   Wagner  

asked Tur ner  t o r ai se her  r i ght  hand and asked i f  she swor e t hat  

t he i nf or mat i on cont ai ned i n t he not i ce was t he t r ut h and 

not hi ng but  t he t r ut h so hel p her  God based on t he knowl edge and 

i nf or mat i on she had at  t he t i me of  s i gni ng t he not i ce.   Tur ner  

answer ed " yes"  i n r esponse.   Wagner  f ur t her  asked Tur ner  i f  she 

                                                 
6 The af f i davi t s submi t t ed by Wagner  and Chr i st el  ar e 

uncont r over t ed and nei t her  par t y di sput es t hei r  char act er i zat i on 
of  t he oat hs t hat  wer e admi ni st er ed.  
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under st ood t hat  she was si gni ng t he not i ce " under  penal t y of  

per j ur y"  and i f  Tur ner  under st ood what  t hat  meant ,  and Tur ner  

i ndi cat ed t hat  she under st ood.   Tur ner  t hen si gned t he not i ce of  

c l ai m i n Wagner ' s pr esence,  and Wagner  s i gned t he not i ce as 

wel l .  

¶10 The r emai nder  of  t he oat hs i n t hi s case wer e 

admi ni st er ed by Chr i st el .   Chr i st el  admi ni st er ed t hr ee separ at e 

oat hs t o At t or ney Ri car do Per ez,  who r epr esent ed Aar on St r oud,  

John Odom,  Jr . ,  and Mi chael  Sensy. 7  For  each not i ce of  c l ai m,  

Chr i st el  asked At t or ney Per ez i f  he under st ood what  he had r ead.   

He r epl i ed " yes. "   He t hen r ai sed hi s r i ght  hand and Chr i st el  

asked hi m i f  t he i nf or mat i on cont ai ned i n each not i ce was t he 

t r ut h and not hi ng but  t he t r ut h so hel p hi m God based on t he 

knowl edge and i nf or mat i on t hat  he had at  t he t i me of  s i gni ng t he 

not i ce.   At t or ney Per ez r epl i ed " yes. "   Chr i st el  t hen asked 

At t or ney Per ez i f  he under st ood t hat  he was swear i ng " under  

penal t y of  per j ur y"  and i f  he under st ood what  t hat  meant ,  and 

At t or ney Per ez i ndi cat ed t hat  he under st ood.   At t or ney Per ez 

s i gned each not i ce of  c l ai m bef or e Chr i st el ,  and she al so s i gned 

each of  t hem.   

¶11 Al l  of  t he not i ces t hat  ar e t he subj ect  of  t hi s appeal  

cont ai n subst ant i al l y  i dent i cal  wr i t t en st at ement s r egar di ng t he 

                                                 
7 Wi sconsi n St at .  § 893. 82( 1) ( b)  def i nes a " c l ai mant "  t o 

mean " t he per son or  ent i t y sust ai ni ng t he damage or  i nj ur y or  
hi s or  her  agent ,  at t or ney or  per sonal  r epr esent at i ve. "   The 
par t i es do not  di sput e t hat  At t or ney Per ez coul d pr oper l y swear  
t o t he not i ces on hi s c l i ent s '  behal f .  
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oat hs t hat  wer e t aken bef or e Wagner  and Chr i st el .   Speci f i cal l y,  

t he not i ces st at e:  

The Not ar y Publ i c who si gned bel ow has gi ven me an 
or al  oat h t o t el l  t he t r ut h,  t he whol e t r ut h,  and 
not hi ng but  t he t r ut h so hel p me God;  and i n gi v i ng 
t hi s Not i ce t o t he Of f i ce of  t he At t or ney Gener al  I  
di d so bear i ng i n mi nd t he penal t i es of  f al se 
swear i ng.  

I  her eby cer t i f y t hat  al l  st at ement s cont ai ned her ei n 
ar e t r ue,  and t hat  t he i nj ur i es and damage act ual l y 
occur r ed;  t hat  I  have r ead t he above and f or egoi ng 
Not i ce of  Cl ai m,  and t hat  t he same i s t r ue t o my own 
knowl edge,  except  as t o t hose mat t er s t her ei n st at ed 
upon i nf or mat i on and bel i ef ,  and as t o t hose mat t er s,  
I  bel i eve t he same t o be t r ue.  

The not ar y bl ocks on t he not i ces t hat  Wagner  and Chr i st el  s i gned 

ar e al so subst ant i al l y  i dent i cal .   They each st at e t he 

f ol l owi ng:  

Per sonal l y appear ed bef or e me t hi s ___ day of  [ mont h] ,  
2009,  t he above named [ c l ai mant ] ,  t o me known t o be 
t he cl ai mant  her ei n,  who si gned t he f or egoi ng i n my 
pr esence.  

¶12 Af t er  t he not i ces wer e s i gned,  t he pet i t i oner s ser ved 

t hem upon t he at t or ney gener al  and pr oceeded t o commence an 

act i on agai nst  Boyd. 8  Af t er  t he pet i t i oner s commenced t hi s  

act i on,  Boyd moved f or  di smi ssal .   I n hi s mot i on,  Boyd ar gued 

t hat  t he pet i t i oner s each f ai l ed t o st r i ct l y compl y wi t h t he 

r equi r ement s of  Wi s.  St at .  § 893. 82.   Boyd cont ended t hat  t he 

pet i t i oner s had not  pr oper l y " swor n t o"  t he not i ces as t hey wer e 

                                                 
8 The par t i es do not  di sput e t hat  t he at t or ney gener al  was 

ser ved usi ng an appr opr i at e met hod and t hat  t he pet i t i oner s '  
ser vi ce on t he at t or ney gener al  was t i mel y.  
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r equi r ed t o do by Wi s.  St at .  § 893. 82( 5) . 9  Because t he not i ces 

di d not  cont ai n a st at ement  by t he not ar i es t hat  t hey 

admi ni st er ed t he oat hs and i nst ead i ncl uded a st at ement  by t he 

c l ai mant s t o t he same ef f ect ,  Boyd ar gued t hat  t he not i ces wer e 

def ect i ve.    

 ¶13 I n opposi t i on t o Boyd' s mot i on,  t he pet i t i oner s ar gued 

t hat  t he not i ces wer e pr oper l y " swor n t o"  under  Wi s.  St at .  

§ 893. 82( 5)  and Kel l ner .   Al t hough t he not ar y  bl ocks di d not  

cont ai n st at ement s by t he not ar i es t hat  t he not i ces wer e " swor n 

t o"  bef or e t hem,  t he pet i t i oner s ar gued t hat  t he t ext  of  t he 

not i ces c l ear l y st at ed t hat  t he oat hs had i n f act  been 

admi ni st er ed by t he not ar i es.   Because t he l aw does not  r equi r e 

i n a not i ce of  c l ai m t hat  a not ar y st at e a c l ai m has been " swor n 

t o, "  t he pet i t i oner s ar gued t hat  t he not i ces st r i ct l y compl i ed 

wi t h Wi s.  St at .  § 893. 82( 5) .    

 ¶14 Tr eat i ng Boyd' s mot i on t o di smi ss as a mot i on f or  

summar y j udgment ,  t he c i r cui t  cour t  det er mi ned t hat  t he 

pet i t i oner s di d not  st r i ct l y compl y wi t h Wi s.  St at .  

                                                 
9 Wi sconsi n St at .  § 893. 82( 5)  pr ovi des t he f ol l owi ng:  

( 5)  The not i ce under  sub.  ( 3)  shal l  be swor n t o by t he 
c l ai mant  and shal l  be ser ved upon t he at t or ney gener al  
at  hi s or  her  of f i ce i n t he capi t ol  by cer t i f i ed mai l .  
Not i ce shal l  be consi der ed t o be gi ven upon mai l i ng 
f or  t he pur pose of  comput i ng t he t i me of  gi v i ng 
not i ce.  
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§ 893. 82( 5) . 10  The ci r cui t  cour t ,  i nt er pr et i ng t he cour t  of  

appeal s '  anal ysi s of  Kel l ner  i n Newki r k,  concl uded t hat  a not i ce 

of  c l ai m must  cont ai n a st at ement  by t he aut hor i zed per son 

gi v i ng t he oat h t hat  t he oat h was t aken.   Because none of  t he 

not i ces cont ai ned such a st at ement ,  t he c i r cui t  cour t  det er mi ned 

t hat  t he not i ces wer e def ect i ve.   Accor di ngl y,  t he c i r cui t  cour t  

gr ant ed summar y j udgment  t o Boyd.    

 ¶15 The pet i t i oner s moved t he ci r cui t  cour t  t o r econsi der  

i t s deci s i on.   They cont ended t hat  al t hough t hey had pr ovi ded 

suppl ement al  af f i davi t s pr ovi ng t hat  t he not i ces wer e " swor n 

t o, "  t he not i ces cont ai ned al l  of  t he i nf or mat i on t hat  t he 

st at ut e r equi r es.   Addi t i onal l y,  t he pet i t i oner s cont ended t hat  

not hi ng i n Kel l ner ,  whi ch i nt er pr et ed Wi s.  St at .  § 893. 82( 5) ,  

r equi r es i n t he not i ce of  c l ai m a st at ement  by t he aut hor i zed 

per son gi v i ng t he oat h t hat  t he oat h was t aken.   They 

addi t i onal l y ar gued t hat  Kel l ner ,  not  Newki r k,  cont r ol l ed t he 

di sposi t i on of  t he case.    

 ¶16 I n an or al  deci s i on,  t he c i r cui t  cour t  deni ed t he 

mot i on f or  r econsi der at i on.   The ci r cui t  cour t  concl uded t hat  

" Newki r k does cont r ol "  t he r esul t  i n t he case,  and t hat  when one 

" r ead[ s]  al l  t he cases t oget her ,  you need some aut hor i zed per son 

t o say t hat  t he par t i es t ook an oat h .  .  .  . "    

                                                 
10 The par t i es submi t t ed mat t er s out si de t he pl eadi ngs i n 

l i t i gat i ng t he mot i on t o di smi ss and t he ci r cui t  cour t  di d not  
excl ude t he addi t i onal  evi dence t hat  was submi t t ed.   Ther ef or e,  
t he c i r cui t  cour t  pr oper l y conver t ed t he mot i on t o di smi ss t o a 
mot i on f or  summar y j udgment .   Wi s.  St at .  § 802. 06( 2) ( b) .    
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¶17 The pet i t i oner s appeal ed and t he cour t  of  appeal s 

summar i l y af f i r med t he ci r cui t  cour t .   The cour t  of  appeal s 

r easoned t hat  t hi s case was cont r ol l ed by l anguage i n Kel l ner  

" st at i ng t hat  a not i ce of  c l ai m must  cont ai n an ' acknowl edgement  

by an aut hor i zed per son t hat  t he oat h was t aken. ' "   The cour t  of  

appeal s al so r el i ed on Newki r k,  expl ai ni ng t hat  Newki r k 

" i nt er pr et [ ed] "  Kel l ner  t o " mak[ e]  i t  c l ear  t hat  a not i ce of  

c l ai m. . . must  i ncl ude. . . an ' acknowl edgement  by an aut hor i zed 

per son t hat  t he oat h was t aken, '  and. . . must  be i n a f or m 

r ender i ng t he si gner  ' puni shabl e f or  per j ur y '  shoul d t he 

st at ement  be unt r ue. "    

I I  

¶18 I n t hi s case,  we ar e cal l ed t o det er mi ne whet her  t he 

c i r cui t  cour t  pr oper l y gr ant ed summar y j udgment  i n f avor  of  

Boyd.   We r evi ew a c i r cui t  cour t ' s  gr ant  or  deni al  of  summar y 

j udgment  i ndependent  of  t he det er mi nat i ons of  t he c i r cui t  cour t  

and t he cour t  of  appeal s.   Gr een Spr i ng Far ms v.  Ker st en,  136 

Wi s.  2d 304,  315,  401 N. W. 2d 816 ( 1987) .      

¶19 The ci r cui t  cour t ' s  deci s i on t o gr ant  summar y j udgment  

t ur ned on i t s i nt er pr et at i on of  Wi s.  St at .  § 893. 82( 5) .   

I nt er pr et at i on of  a st at ut e pr esent s a quest i on of  l aw,  whi ch we 

r evi ew i ndependent  of  t he det er mi nat i ons of  t he c i r cui t  cour t  

and t he cour t  of  appeal s.   Kel l ner ,  197 Wi s.  2d at  190.  

I I I  

¶20 To r esol ve t hi s di sput e,  we must  f i r st  det er mi ne what  

Wi s.  St at .  § 893. 82( 5)  r equi r es i n or der  f or  a not i ce of  c l ai m 

t o be pr oper l y " swor n t o"  by a c l ai mant .   We begi n by exami ni ng 
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t he t ext  of  Wi s.  St at .  § 893. 82( 5) ,  whi ch r equi r es t hat  a not i ce 

of  c l ai m " shal l  be swor n t o by t he c l ai mant  and shal l  be ser ved 

upon t he at t or ney gener al  at  hi s or  her  of f i ce i n t he capi t ol  by 

cer t i f i ed mai l . " 11  The t ext  of  t he st at ut e does not  set  f or t h 

any def i ni t i on of  what  " swor n t o by t he c l ai mant "  means and does  

not  i ndi cat e whet her  i t  i s  t he c l ai mant  or  an aut hor i zed per son 

who must  show on t he f ace of  a not i ce of  c l ai m t hat  i t  was 

" swor n t o. "   Wi s.  St at .  § 893. 82( 5) .  

¶21 We l ook t hen t o ot her  st at ut es t hat  may i nf or m our  

i nqui r y.   Wi sconsi n St at .  § 990. 01,  whi ch set s f or t h gener al  

def i ni t i ons,  pr ovi des t hat  t he t er m " swor n"  i ncl udes " ' af f i r med'  

i n al l  cases wher e by l aw an af f i r mat i on may be subst i t ut ed f or  

an oat h. "   Wi s.  St at .  § 990. 01( 41) .   That  def i ni t i on suggest s an 

oat h or  af f i r mat i on i s r equi r ed f or  a not i ce of  c l ai m t o be 

" swor n t o"  by a c l ai mant .   Wi sconsi n St at .  § 990. 01( 41)  does 

not ,  however ,  set  f or t h any st andar d advi s i ng us who must  st at e 

                                                 
11 Ser vi ng a not i ce of  c l ai m i s an essent i al  st ep i n 

commenci ng an act i on agai nst  t he St at e.   Wi t hi n 120 days of  an 
event  causi ng i nj ur y,  damage or  deat h t hat  gi ves r i se t o t he 
c i v i l  act i on or  pr oceedi ng,  a c l ai mant  must  ser ve upon t he 
at t or ney gener al  a " wr i t t en not i ce of  c l ai m st at i ng t he t i me,  
dat e,  l ocat i on and t he ci r cumst ances of  t he event "  gi v i ng r i se 
t o t he c l ai m.   Wi s.  St at .  § 893. 82( 3) .   The not i ce of  c l ai m must  
addi t i onal l y cont ai n t he names of  per sons i nvol ved,  i ncl udi ng 
t he name of  t he st at e of f i cer ,  empl oyee or  agent  i mpl i cat ed i n 
t he i nj ur y- causi ng event .   I d.    

Wi sconsi n St at .  § 893. 82( 2m)  f or bi ds a c l ai mant  f r om 
br i ngi ng an act i on agai nst  a st at e of f i cer ,  empl oyee or  agent  
unl ess t he c l ai mant  " compl i es st r i ct l y"  wi t h t he r equi r ement s 
set  f or t h i n t he st at ut e.   Fai l ur e t o gi ve not i ce t hat  st r i ct l y 
compl i es wi t h t he st at ut e i s a j ur i sdi ct i onal  def ect .   I br ahi m 
v.  Samor e,  118 Wi s.  2d 720,  726,  348 N. W. 2d 554 ( 1984) .  
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on t he f ace of  a not i ce of  c l ai m t hat  i t s cont ent s wer e " swor n 

t o. "  

¶22 Wi sconsi n St at .  § 887. 03 sheds some l i ght  on our  

i nqui r y.   I t  set s f or t h accept abl e met hods by whi ch an oat h or  

af f i r mat i on may be admi ni st er ed,  al l owi ng t hem t o be i n " any of  

t he usual  f or ms. "   Wi s.  St at .  § 887. 03.   Any per son who t akes an 

oat h or  af f i r mat i on i n t he " usual  f or ms"  i s deemed t o have been 

l awf ul l y swor n or  af f i r med f or  " any oat h or  af f i davi t  r equi r ed 

or  aut hor i zed by l aw. "   I d.   The phr ase " usual  f or ms"  i s not  

def i ned i n t he st at ut es.   Al t hough t hat  st at ut e pr ovi des some 

gui dance,  i t  l i kewi se does not  advi se us who must  st at e on t he 

f ace of  a not i ce of  c l ai m t hat  i t  was " swor n t o. "  

¶23 Because t he st at ut es do not  set  f or t h who must  st at e 

t hat  a not i ce of  c l ai m was " swor n t o, "  we l ook f or  gui dance i n 

case l aw.   Thi s cour t  i nt er pr et ed what  t he phr ase " swor n t o"  

means under  Wi s.  St at .  § 893. 82( 5)  i n Kel l ner .   I n t hat  case,  a 

r esi dent  at  t he adol escent  t r ai ni ng uni t  at  t he Mendot a Ment al  

Heal t h I nst i t ut e was i nj ur ed whi l e pl ayi ng basket bal l  i n t he 

pat i ent  cour t yar d under  t he super vi s i on of  a r esi dent i al  car e 

t echni c i an.   197 Wi s.  2d at  188.   Fol l owi ng t he i nj ur y,  t he 

r esi dent  and hi s par ent s commenced an act i on agai nst  t he 

r esi dent i al  car e t echni c i an,  t he di r ect or  of  t he Mendot a Ment al  

Heal t h I nst i t ut e,  and t he management  ser vi ces di r ect or  of  t he 

Mendot a Ment al  Heal t h I nst i t ut e.   I d.    

¶24 Because t he def endant s wer e empl oyees of  t he St at e of  

Wi sconsi n,  t he r esi dent  and hi s par ent s wer e r equi r ed t o ser ve 

not i ces upon t he at t or ney gener al .   The r esi dent  and hi s f at her  
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wer e assi st ed by an at t or ney i n execut i ng t hei r  not i ces.   The 

at t or ney asked t he r esi dent  and hi s f at her  t o r ead t he not i ces 

he had pr epar ed,  whet her  t hey under st ood t he not i ces,  and 

whet her  t he cont ent  of  t he not i ces wer e t r ue and accur at e t o t he 

best  of  t hei r  knowl edge. 12  I d.  

¶25 The r esi dent  and hi s f at her  s i gned t he not i ces and t he 

at t or ney,  as guar di an ad l i t em f or  t he r esi dent ,  al so s i gned t he 

r esi dent ' s not i ce.   The not i ces wer e execut ed bef or e a not ar y 

who ver i f i ed t hat  t he s i gner s wer e known t o her  t o be t he 

per sons who si gned t hem.   The not ar y s i gned a not ar y bl ock t hat  

st at ed t he f ol l owi ng:   

Per sonal l y came bef or e me t hi s 28t h day of  Oct ober ,  
1991,  t he above named [ c l ai mant ] ,  t o me known t o be 
t he per son who execut ed t he f or egoi ng i nst r ument  and 
acknowl edged t he same.  

I d.  at  189.   No oat h was admi ni st er ed by t he not ar y.   The 

r esi dent ' s mot her  l at er  execut ed her  not i ce of  c l ai m bef or e a 

wi t ness who was not  aut hor i zed t o admi ni st er  oat hs.    

¶26 The not i ces wer e ser ved upon t he at t or ney gener al  and 

t he St at e of  Wi sconsi n deni ed t he cl ai ms.   When t he r esi dent  and 

hi s par ent s commenced an act i on,  t he St at e ar gued t hat  t he 

c i r cui t  cour t  l acked j ur i sdi ct i on because t he not i ces di d not  

compl y wi t h Wi s.  St at .  § 893. 82( 5) .     

                                                 
12 Al t hough t he at t or ney asked whet her  t he r esi dent  and hi s  

f at her  bel i eved t he cont ent s of  t he not i ces wer e t r ue,  t he 
at t or ney di d not  ask t hem t o swear  an oat h or  af f i r mat i on t o 
t hat  ef f ect .   
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¶27 Thi s cour t  agr eed wi t h t he St at e.   Exami ni ng t he 

st at ut e,  t he Kel l ner  cour t  det er mi ned t hat  t he cl ear  l anguage of  

Wi s.  St at .  § 893. 82( 5)  r equi r es a c l ai mant  t o t ake a f or mal  oat h 

or  af f i r mat i on t hat  t he cont ent s of  t he not i ce ar e t r ue.     

¶28 Under  Kel l ner ,  an oat h or  af f i r mat i on must  be mor e 

t han a mer e acknowl edgement . 13  I d.  at  190- 91.   The Kel l ner  cour t  

di smi ssed acknowl edgement s as mer el y " a met hod of  aut hent i cat i ng 

an i nst r ument  by showi ng t hat  i t  was t he act  of  t he per son 

execut i ng i t . "   I d.  at  192 ( c i t i ng H. A. M. S.  Co.  v.  El ect r i cal  

Cont r act or s of  Al aska,  I nc. ,  563 P. 2d 258,  260 ( 1977) ) .   

Acknowl edgement s ar e unaccept abl e because t hey mer el y pr ovi de 

of f i c i al  evi dence of  a document ' s execut i on,  not  of  t he t r ut h of  

a document . 14  Ander son' s Manual  f or  Not ar i es Publ i c § 2. 20( a)  

( 9t h ed.  2001) .      

¶29  An oat h or  af f i r mat i on,  by cont r ast ,  i s  " i n some f or m 

an unequi vocal  and pr esent  act  by whi ch t he af f i ant  consci ousl y 

t akes upon hi msel f  t he obl i gat i on of  an oat h. "   Kel l ner ,  197 

Wi s.  2d at  192.   Oat hs and af f i r mat i ons gener al l y consi st  of  a 

" sol emn decl ar at i on,  accompani ed by a swear i ng t o God or  a 

r ever ed per son or  t hi ng,  t hat  one' s st at ement  i s t r ue or  t hat  

                                                 
13 An " acknowl edgment "  i s def i ned i n t he st at ut es as " a 

decl ar at i on by a per son t hat  t he per son has execut ed an 
i nst r ument  f or  t he pur poses st at ed t her ei n .  .  .  . "   Wi s.  St at .  
§ 706. 07( 1) .  

14 A popul ar  t r eat i se t hat  di scusses oat hs and af f i r mat i ons 
not es t hat  gener al l y,  a r equi r ement  t hat  a document  be " swor n 
t o"  cont empl at es t hat  t he " f act s cont ai ned i n i t  ar e t r ue,  and 
not  an acknowl edgement . "   Rosemar y Gr egor ,  3 Am.  Jur .  2d 
Af f i davi t s,  § 2 ( 2012) .  
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one wi l l  be bound t o a pr omi se. "   Mar i e K.  Pesando,  58 Am.  Jur .  

2d Oat h and Af f i r mat i on,  § 1 ( 2012) .  

¶30 Unl i ke acknowl edgement s,  oat hs and af f i r mat i ons 

r equi r e a per son t o swear  or  af f i r m t he t r ut h of  a st at ement .   

I d.   They ar e sol emn,  f or mal ,  and si gni f y an obl i gat i on t o speak 

t he t r ut h.   I d.   As t hi s cour t  decl ar ed i n Kel l ner ,  oat hs and 

af f i r mat i ons " i mpr ess[ ]  upon a[ ]  c l ai mant  t he f act  t hat  he or  

she i s bound by t he accur acy and t r ut hf ul ness of  t he st at ement  

i n t he not i ce of  c l ai m. "   Kel l ner ,  197 Wi s.  2d at  193.      

¶31 Al t hough Kel l ner  r equi r es an oat h or  af f i r mat i on,  i t  

di d not  set  f or t h any speci f i c  f or mat  by whi ch an oat h or  

af f i r mat i on must  be admi ni st er ed.   Kel l ner  s i mpl y r equi r es t hat  

what ever  t he f or m,  t he oat h or  af f i r mat i on must  be " an 

unequi vocal  and pr esent  act "  by whi ch t he cl ai mant  consci ousl y  

t akes upon hi msel f  t he obl i gat i on of  an oat h or  af f i r mat i on.   

I d.  at  192.   I f  such an oat h or  af f i r mat i on i s admi ni st er ed,  i t  

i s  accept abl e under  Wi s.  St at .  § 893. 82( 5) .  

¶32 However ,  descr i bi ng t he manner  i n whi ch an oat h may be 

admi ni st er ed does not  addr ess t he quest i on of  who must  st at e on 

t he f ace of  a not i ce of  c l ai m t hat  i t  was " swor n t o. "   I n answer  

t o t hat  quest i on,  Kel l ner  set  f or t h a second r equi r ement ,  whi ch 

i s t hat  t he not i ce of  c l ai m must  " cont ai n a st at ement  showi ng 

t hat  t he oat h or  af f i r mat i on occur r ed. "   197 Wi s.  2d at  198.    

¶33 What  a c l ai mant  must  do t o compl y wi t h t hat  second 

r equi r ement  i s shar pl y di sput ed by t he par t i es.   Boyd ar gues 

t hat  t he cour t  of  appeal s '  anal ysi s i n Newki r k set  f or t h t he 

cor r ect  pr ocedur e.   We t ur n t o exami ne Newki r k.    
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¶34 The not i ce of  c l ai m i n Newki r k was si mi l ar  t o t he 

not i ces bef or e t hi s cour t  i n Kel l ner .   Newki r k was i nj ur ed i n an 

aut omobi l e acci dent .   Newki r k,  228 Wi s.  2d at  832.   She 

commenced an act i on agai nst  t he Wi sconsi n Depar t ment  of  

Tr anspor t at i on and sever al  of  i t s  empl oyees,  al l egi ng t hat  t hey 

wer e negl i gent  i n f ai l i ng t o have pr oper  s i gns i n t he ar ea wher e 

t he acci dent  occur r ed.   I d.   A not i ce of  c l ai m was si gned by 

Newki r k ' s at t or ney and ser ved upon t he at t or ney gener al .   I d.   

Under  t he at t or ney' s s i gnat ur e,  t he f ol l owi ng st at ement  appear ed 

on t he not i ce of  c l ai m:  

I ,  Mel i ssa Newki r k,  c l ai mant ,  bei ng swor n,  st at e t hat  
I  have r ead t he not i ce of  c l ai m and know t he cont ent s 
t o be t r ue.  

I d.  at  833.   Newki r k ' s s i gnat ur e f ol l owed her  st at ement ,  but  her  

execut i on of  t he document  was not  not ar i zed.   I d.   Ot her  t han 

her  st at ement ,  t her e was no evi dence t hat  she had t aken any oat h 

or  af f i r mat i on or  any i ndi cat i on who may have swor n her  t o t he 

not i ce of  c l ai m.    

¶35 Af t er  r ej ect i ng Newki r k ' s ar gument  t hat  her  s i gnat ur e 

al one was suf f i c i ent ,  t he cour t  of  appeal s i nt er pr et ed Kel l ner  

i n t he f ol l owi ng manner :  

Among ot her  t hi ngs,  Kel l ner  makes i t  c l ear  t hat :  ( 1)  
st r i ct  compl i ance wi t h § 893. 82( 5) ,  st at s. ,  i s  
r equi r ed i n al l  cases;  and ( 2)  t he oat h r equi r ed by 
t he st at ut e' s t er ms ( a)  must  i ncl ude,  among ot her  
t hi ngs,  an " acknowl edgment  by an aut hor i zed per son 
t hat  t he oat h was t aken, "  and ( b)  must  be i n a f or m 
r ender i ng t he si gner  " puni shabl e f or  per j ur y"  shoul d 
t he st at ement  be unt r ue.   

I d.  at  837 ( c i t at i on omi t t ed) .    
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 ¶36 The pet i t i oner s ar gue t hat  t he anal ysi s i n Newki r k i s 

f l awed i n t wo r espect s.   Fi r st ,  t hey ar gue t hat  Wi s.  St at .  

§ 946. 31( 1) ,  t he per j ur y st at ut e,  does not  puni sh an i ndi v i dual  

f or  f al sel y swear i ng t o a not i ce of  c l ai m bef or e a not ar y 

publ i c. 15  Wi sconsi n St at .  § 946. 31( 1)  l i s t s sever al  i nst ances 

when a per son can be pr osecut ed f or  per j ur y,  but  t hey ar gue t hat  

f al sel y swear i ng t o a not i ce of  c l ai m i s not  one of  t hem.   

Second,  t he pet i t i oner s cont end t hat  Kel l ner  does not  r equi r e a 

not i ce of  c l ai m t o cont ai n a st at ement  by a not ar y t hat  t he oat h 

or  af f i r mat i on was t aken bef or e t he not ar y.   We addr ess each 

ar gument  i n t ur n.    

                                                 
15 Wi sconsi n St at .  § 946. 31( 1)  st at es t he f ol l owi ng:  

Per j ur y.  ( 1)  Whoever  under  oat h or  af f i r mat i on or al l y  
makes a f al se mat er i al  st at ement  whi ch t he per son does 
not  bel i eve t o be t r ue,  i n any mat t er ,  cause,  act i on 
or  pr oceedi ng,  bef or e any of  t he f ol l owi ng,  whet her  
l egal l y const i t ut ed or  exer ci s i ng power s as i f  l egal l y 
const i t ut ed,  i s gui l t y of  a Cl ass H f el ony:  

( a)  A cour t ;  

( b)  A magi st r at e;  

( c)  A j udge,  r ef er ee or  cour t  commi ssi oner ;  

( d)  An admi ni st r at i ve agency or  ar bi t r at or  aut hor i zed 
by st at ut e t o det er mi ne i ssues of  f act ;  

( e)  A not ar y publ i c whi l e t aki ng t est i mony f or  use i n 
an act i on or  pr oceedi ng pendi ng i n cour t ;  

( f )  An of f i cer  aut hor i zed t o conduct  i nquest s of  t he 
dead;  

( g)  A gr and j ur y;  

( h)  A l egi s l at i ve body or  commi t t ee.  
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¶37 Newki r k i nt er pr et ed Kel l ner  t o r equi r e t hat  a not i ce 

of  c l ai m be i n a f or m t hat  r ender s t he s i gner  puni shabl e f or  

per j ur y shoul d t he st at ement  be unt r ue.   Newki r k ,  228 Wi s.  2d at  

837.   However ,  t he Kel l ner  cour t  di d not  r equi r e t hat  a not i ce 

of  c l ai m be i n a f or m t hat  al l ows f or  an i ndi v i dual ' s 

pr osecut i on f or  per j ur y.   Kel l ner ' s hol di ng r equi r es t hat  a 

not i ce of  c l ai m " cont ai n a st at ement  showi ng t hat  t he oat h or  

af f i r mat i on occur r ed. "   Kel l ner ,  197 Wi s.  2d at  192.      

¶38 The Kel l ner  cour t  expr essl y r ecogni zed t hat  Wi sconsi n 

l aw puni shes f al sel y swear i ng t o a not i ce of  c l ai m under  Wi s.  

St at .  § 946. 32,  t he f al se swear i ng st at ut e. 16  Af t er  i t s  

                                                 
16 Wi sconsi n St at .  § 946. 32 st at es t he f ol l owi ng:  

Fal se Swear i ng.  ( 1)  Whoever  does ei t her  of  t he 
f ol l owi ng i s gui l t y of  a Cl ass H f el ony:  

( a)  Under  oat h or  af f i r mat i on or  upon si gni ng a 
st at ement  pur suant  t o s.  887. 015 makes or  subscr i bes a 
f al se st at ement  whi ch he or  she does not  bel i eve i s 
t r ue,  when such oat h,  af f i r mat i on,  or  st at ement  i s 
aut hor i zed or  r equi r ed by l aw or  i s r equi r ed by any 
publ i c of f i cer  or  gover nment al  agency as a 
pr er equi s i t e t o such of f i cer  or  agency t aki ng some 
of f i c i al  act i on.  

( b)  Makes or  subscr i bes 2 i nconsi st ent  st at ement s 
under  oat h or  af f i r mat i on or  upon si gni ng a st at ement  
pur suant  t o s.  887. 015 i n r egar d t o any mat t er  
r espect i ng whi ch an oat h,  af f i r mat i on,  or  st at ement  
i s,  i n each case,  aut hor i zed or  r equi r ed by l aw or  
r equi r ed by any publ i c of f i cer  or  gover nment al  agency 
as a pr er equi s i t e t o such of f i cer  or  agency t aki ng 
some of f i c i al  act i on,  under  c i r cumst ances whi ch 
demonst r at e t hat  t he wi t ness or  subscr i ber  knew at  
l east  one of  t he st at ement s t o be f al se when made.  The 
per i od of  l i mi t at i ons wi t hi n whi ch pr osecut i on may be 
commenced r uns f r om t he t i me of  t he f i r st  st at ement .  
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di scussi on i l l us t r at i ng t he sol emni t y r equi r ed of  an oat h or  

af f i r mat i on,  t he Kel l ner  cour t  st at ed t hat  a " c l ai mant  who makes 

a f r audul ent  c l ai m whi l e under  oat h can be char ged wi t h f al se 

swear i ng. "   197 Wi s.  2d at  194 ( emphasi s added) .   

¶39 Fal se swear i ng as def i ned i n Wi s.  St at .  § 946. 32 does 

puni sh an i ndi v i dual  who f al sel y swear s t o a not i ce of  c l ai m.   

Unl i ke per j ur y,  as def i ned i n Wi s.  St at .  § 946. 31( 1) ,  t he f al se 

swear i ng st at ut e penal i zes i ndi v i dual s who " make[ ]  or  

subscr i be[ ]  a f al se st at ement  whi ch [ t hey]  do not  bel i eve t o be 

t r ue, "  when made under  an oat h or  af f i r mat i on t hat  i s aut hor i zed 

or  r equi r ed by l aw.   Wi s.  St at .  § 946. 32( 1) ( a) .   The Kel l ner  

cour t  r ecogni zed t hi s di st i nct i on,  usi ng t he t er m " f al se 

swear i ng"  when r ef er r i ng t o a not i ce of  c l ai m and usi ng t he t er m 

" per j ur y"  when r ef er r i ng br oadl y t o ot her  oat hs and 

af f i r mat i ons.   197 Wi s.  2d at  191,  194.   The Kel l ner  cour t  di d 

not ,  however ,  hol d t hat  a not i ce of  c l ai m must  be i n a f or m t hat  

i s puni shabl e under  t he per j ur y st at ut e. 17 

                                                                                                                                                             
( 2)  Whoever  under  oat h or  af f i r mat i on or  upon si gni ng 
a st at ement  pur suant  t o s.  887. 015 makes or  subscr i bes 
a f al se st at ement  whi ch t he per son does not  bel i eve i s 
t r ue i s gui l t y of  a Cl ass A mi sdemeanor .  

17 An i ndi v i dual  swear i ng t o a not i ce of  c l ai m i n most  
c i r cumst ances cannot  be pr osecut ed f or  per j ur y.   Swear i ng t o a 
not i ce of  c l ai m bef or e a not ar y does not  sat i sf y  t he el ement s of  
t he per j ur y st at ut e because i t  i s  not  " i n any mat t er ,  cause,  
act i on or  pr oceedi ng, "  or  bef or e any of  t he par t i es l i s t ed i n 
t he st at ut e.   Wi s.  St at .  § 946. 31( 1) .   Any r equi r ement  t hat  
mandat ed a f or mat  t hat  i s  puni shabl e by per j ur y woul d 
ef f ect i vel y el i mi nat e t he common pr act i ce of  swear i ng or  
af f i r mi ng a not i ce of  c l ai m bef or e a not ar y,  because t hat  act  i s  
not  puni shabl e under  t he per j ur y st at ut e.  
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 ¶40 Li kewi se,  t he Newki r k cour t ' s  concl usi on t hat  Kel l ner  

r equi r es a st at ement  by an aut hor i zed per son on t he f ace of  a 

not i ce of  c l ai m t hat  t he oat h was admi ni st er ed al so 

unnecessar i l y  expands t he hol di ng of  Kel l ner .   Newki r k,  228 Wi s.  

2d at  837.   The Newki r k cour t  i nt er pr et ed Kel l ner  t o r equi r e t he 

f ol l owi ng:  

Among ot her  t hi ngs,  Kel l ner  makes i t  c l ear  t hat :  ( 1)  
st r i ct  compl i ance wi t h § 893. 82( 5) ,  st at s. ,  i s  
r equi r ed i n al l  cases;  and ( 2)  t he oat h r equi r ed by 
t he st at ut e' s t er ms ( a)  must  i ncl ude,  among ot her  
t hi ngs,  an " acknowl edgment  by an aut hor i zed per son 
t hat  t he oat h was t aken, "  and ( b)  must  be i n a f or m 
r ender i ng t he si gner  " puni shabl e f or  per j ur y"  shoul d 
t he st at ement  be unt r ue.   

I d.  ( c i t at i on omi t t ed) .    

¶41 Kel l ner  r equi r es " evi dence on t he f ace of  t he not i ce 

t hat  t he c l ai mant  has swor n t o i t s cont ent s. "   Kel l ner ,  197 Wi s.  

2d at  194.   The Kel l ner  cour t  r ecogni zed t hat  or al  swear i ng t o a 

not i ce of  c l ai m wi t hout  some evi dence on t he f ace of  t he not i ce 

i s i nsuf f i c i ent ,  but  di d not  r equi r e t hat  t he st at ement  on a 

not i ce of  c l ai m be i n any speci f i c  f or mat .   I d.  at  193- 94.   

¶42 Kel l ner ' s hol di ng does not  r equi r e i n a not i ce of  

c l ai m t hat  an aut hor i zed per son be t he one maki ng t he st at ement  

t hat  an oat h or  af f i r mat i on occur r ed.   I d.   I nst ead,  Kel l ner  

r equi r es t hat  " t he not i ce .  .  .  cont ai n a st at ement  showi ng t hat  

t he oat h or  af f i r mat i on occur r ed. "   I d.  at  198.  

¶43 Kel l ner ' s hol di ng set  f or t h t wo r equi r ement s.   Fi r st ,  

a c l ai mant  must  make an oat h or  af f i r mat i on as t o t he 

t r ut hf ul ness of  t he cont ent s of  t he not i ce.   I d.   Second,  t he 
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not i ce " must  cont ai n a st at ement  showi ng t hat  t he oat h or  

af f i r mat i on occur r ed"  bef or e t he not ar y.   I d.   Nei t her  

r equi r ement  demands t hat  a f al se not i ce of  c l ai m be puni shabl e 

f or  per j ur y or  t hat  a not i ce of  c l ai m must  cont ai n a st at ement  

by a not ar y t hat  an oat h or  af f i r mat i on was admi ni st er ed.   To 

t he ext ent  t hat  Newki r k expanded Kel l ner ' s hol di ng i n ei t her  

r espect ,  i t s  l anguage expandi ng Kel l ner  i s wi t hdr awn. 18 

I V 

¶44 Havi ng i dent i f i ed who must  st at e on t he f ace of  a 

not i ce of  c l ai m t hat  i t  was " swor n t o, "  we t ur n t o eval uat e t he 

not i ces of  c l ai ms pr esent ed i n t hi s case.   Her e,  Wagner  and 

Chr i st el  admi ni st er ed oat hs t o t he pet i t i oner s i n t hei r  

capaci t i es as not ar i es publ i c.   Wi s.  St at .  § 706. 07( 1) ( c) .   

¶45 Kel l ner ' s f i r st  r equi r ement  t hat  each cl ai mant  must  

make an oat h or  af f i r mat i on as t o t he t r ut hf ul ness of  t he 

cont ent s of  each not i ce of  c l ai m i s sat i sf i ed.   The oat hs 

admi ni st er ed i n t hi s case wer e unquest i onabl y i n a f or m t hat  

const i t ut es " an unequi vocal  and pr esent  act  by whi ch t he af f i ant  

consci ousl y t akes upon hi msel f  t he obl i gat i on of  an oat h. "   

Kel l ner ,  197 Wi s.  2d at  192.   No one di sput es t hat  t he ver bal  

oat hs her e f ai l ed t o meet  t he " any of  t he usual  f or ms"  

r equi r ement  i n Wi s.  St at .  § 887. 03.    

                                                 
18 See supr a ¶35 ( i ndi cat i ng t hat  t he not i ce " ( a)  must  

i ncl ude,  among ot her  t hi ngs,  an " acknowl edgment  by an aut hor i zed 
per son t hat  t he oat h was t aken, "  and ( b)  must  be i n a f or m 
r ender i ng t he si gner  " puni shabl e f or  per j ur y"  shoul d t he 
st at ement  be unt r ue. " )   
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¶46 Addi t i onal l y,  t he not i ces of  c l ai ms sat i sf y t he second 

Kel l ner  r equi r ement  t hat  t hey cont ai n st at ement s showi ng t hat  

t he oat hs or  af f i r mat i ons occur r ed bef or e t he not ar i es i n t hi s 

case.   Kel l ner ,  197 Wi s.  2d at  198.   The st at ement  on each 

not i ce of  c l ai m cl ear l y i ndi cat es t hat  Wagner  or  Chr i st el ,  who 

not ar i zed i t ,  admi ni st er ed an oat h t o each pet i t i oner .   The 

st at ement s aver  t hat  each oat h was made under  penal t y of  f al se 

swear i ng and cer t i f y t hat  t he st at ement s made i n t he not i ces 

wer e t r ue t o t he best  of  t he pet i t i oner s '  knowl edge.   Each 

not i ce of  c l ai m i n t hi s case pr ovi des suf f i c i ent  evi dence on i t s 

f ace t hat  t he oat hs or  af f i r mat i ons occur r ed bef or e t he 

not ar i es.  

¶47 Havi ng det er mi ned t hat  t he t ext  of  t he not i ces of  

c l ai ms f ul f i l l  t he mandat e of  Kel l ner ,  we obser ve t hat  t he 

uncont est ed af f i davi t s submi t t ed by Wagner  and Chr i st el  add 

f ur t her  suppor t  t o our  concl usi on.   The par t i es submi t t ed t hose 

af f i davi t s i n connect i on wi t h Boyd' s mot i on t o di smi ss and t he 

ci r cui t  cour t  accept ed t hem and conver t ed t he mot i on t o one of  

summar y j udgment .   

¶48 The af f i davi t s descr i be i n det ai l  t he pr ocess by whi ch 

t he pet i t i oner s swor e t o t he not i ces i n t hi s case.   Wagner  and 

Chr i st el  aver  t hat  t hey not ar i zed t he st at ement s cont ai ned i n 

t he not i ces,  al l  of  whi ch cont ai ned a st at ement  t hat  " [ t ] he 

Not ar y Publ i c who si gned bel ow has gi ven me an or al  

oat h .  .  .  . "   Wagner  and Chr i st el  f ur t her  depi ct  a ser i es of  

sol emn,  f or mal  oat hs t hat  t hey admi ni st er ed at  t he t i me t he 

not i ces wer e execut ed and not ar i zed.   The af f i davi t s c l ear l y 



No.  2011AP914   

 

23 
 

show t hat  Wagner  and Chr i st el  not  onl y admi ni st er ed pr oper  

oat hs,  but  al so not ar i zed t he document s wi t h t he knowl edge t hat  

t hey wer e endor si ng t he st at ement s on t he not i ces.   They l eave 

no r oom f or  doubt  t hat  t he l et t er  and t he spi r i t  of  Kel l ner  i s 

sat i sf i ed i n t hi s case.  

¶49 Al t hough we concl ude t hat  t he not i ces i n t hi s case 

compl y wi t h Kel l ner ,  we never t hel ess ur ge par t i es i n t he f ut ur e 

t o f i l e not i ces of  c l ai ms usi ng a j ur at  i n whi ch t he not ar y set s 

f or t h t hat  t he not i ce was " swor n t o"  or  af f i r med bef or e t he 

not ar y.   The par t i es at  or al  ar gument  expr essed a desi r e f or  

gr eat er  " cer t ai nt y"  r egar di ng what  must  appear  on a not i ce of  

c l ai m.   The Kel l ner  cour t  l i kewi se emphasi zed a gr eat er  need f or  

cer t ai nt y i n or der  t o avoi d a case- by- case anal ysi s of  whet her  a 

c l ai mant  has compl i ed wi t h t he r equi r ement s of  Wi s.  St at .  

§ 893. 82( 5) .   See Kel l ner ,  197 Wi s.  2d at  195.   Not i ces t hat  

c l ear l y compl y wi t h t he st at ut e not  onl y r educe t he number  of  

mer i t l ess c l ai ms,  but  t hey al so f ul f i l l  t he pur pose of  enabl i ng 

t he at t or ney gener al  t o mor e ef f ect i vel y conduct  l egal  

busi ness. 19  I d.  at  194.   

                                                 
19 The pur poses of  Wi s.  St at .  § 893. 82 ar e set  f or t h i n Wi s.  

St at .  § 893. 82( 1) .   That  st at ut e st at es t he f ol l owi ng:  

( 1)  The pur poses of  t hi s sect i on ar e t o:  

( a)  Pr ovi de t he at t or ney gener al  wi t h adequat e t i me t o 
i nvest i gat e c l ai ms whi ch mi ght  r esul t  i n j udgment s t o 
be pai d by t he st at e.  

( b)  Pr ovi de t he at t or ney gener al  wi t h an oppor t uni t y 
t o ef f ect  a compr omi se wi t hout  a c i v i l  act i on or  c i v i l  
pr oceedi ng.  
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¶50 Fur t her mor e,  as t hi s cour t  not ed i n Kel l ner ,  t he 

pur poses of  Wi s.  St at .  § 893. 82( 5)  ar e " r ei nf or ced"  by avoi di ng 

an added l evel  of  l i t i gat i on.   I d.   The r eason such an added 

l evel  of  l i t i gat i on i s undesi r abl e i s on f ul l  di spl ay i n t hi s 

case.   The mer i t s of  t hi s case have not  yet  begun t o be 

addr essed by t he par t i es or  t he c i r cui t  cour t  even t hough i t  i s 

mor e t han a year  af t er  t he compl ai nt  was f i l ed.    

¶51 Al t hough nei t her  Wi s.  St at .  § 893. 82( 5)  nor  Kel l ner  

r equi r es any speci f i c  f or mat ,  i n or der  t o pr omot e cer t ai nt y and 

avoi d unnecessar y l i t i gat i on,  we ur ge par t i es i n t he f ut ur e t o 

f i l e not i ces of  c l ai ms usi ng a j ur at  i n whi ch t he not ar y set s 

f or t h t hat  t he not i ce was " swor n t o"  or  af f i r med bef or e t he 

not ar y.   Wi sconsi n St at .  § 706. 07( 8) ( c)  pr ovi des a st at ut or y 

f or m of  a j ur at  f or  a ver i f i cat i on upon oat h or  af f i r mat i on:  

St at e of  . . . .  

Count y of  . . . .  

Si gned and swor n t o ( or  af f i r med)  bef or e me on ( dat e)  
by ( name( s)  of  per son( s)  maki ng st at ement ) .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

( Si gnat ur e of  not ar i al  of f i cer )  

( Seal ,  i f  any)  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Ti t l e ( and Rank)  

[ My commi ssi on expi r es:  . . . . ]  
                                                                                                                                                             

( c)  Pl ace a l i mi t  on t he amount s r ecover abl e i n c i v i l  
act i ons or  c i v i l  pr oceedi ngs agai nst  any st at e 
of f i cer ,  empl oyee or  agent .  
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Wi s.  St at .  § 706. 07( 8) ( c) .   Any j ur at  i n t he st at ut or y f or m 

descr i bed above unambi guousl y compl i es wi t h t he mandat es of  

Kel l ner  and Wi s.  St at .  § 893. 82( 5) .    

V 

¶52 I n sum,  we concl ude t hat  Kel l ner  set s f or t h t wo 

r equi r ement s i n or der  f or  a not i ce of  c l ai m t o be pr oper l y 

" swor n t o"  under  Wi s.  St at .  § 893. 82( 5) .   Fi r st ,  a f or mal  oat h 

or  af f i r mat i on must  be t aken by a c l ai mant .   Kel l ner ,  197 Wi s.  

2d at  198.   Second,  t he not i ce of  c l ai m must  cont ai n a st at ement  

showi ng t hat  t he oat h or  af f i r mat i on occur r ed.   I d.   To t he 

ext ent  t hat  Newki r k appear s t o expand t hose r equi r ement s,  i t  

mi sappl i ed Kel l ner  and we wi t hdr aw t hat  l anguage i n Newki r k.  

¶53 We f ur t her  concl ude t hat  t he not i ces i n t hi s case meet  

t he t wo Kel l ner  r equi r ement s and ar e t her ef or e pr oper l y " swor n 

t o"  under  Wi s.  St at .  § 893. 82( 5) .   Never t hel ess,  i n t he f ut ur e,  

t o pr omot e cer t ai nt y and t o avoi d unnecessar y l i t i gat i on,  we 

ur ge cl ai mant s t o f i l e not i ces of  c l ai ms usi ng a j ur at  i n whi ch 

t he not ar y set s f or t h t hat  t he not i ce was " swor n t o"  or  af f i r med 

bef or e t he not ar y.   Accor di ngl y,  we r ever se t he cour t  of  appeal s 

and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded.  
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