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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
volume of the official reports.   
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APPEAL f r om a j udgment  and an or der  of  t he Ci r cui t  Cour t  

f or  Rock Count y,  James P.  Dal ey,  Judge.   Affirmed. 

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s an appeal  of  a 

deci s i on of  t he Ci r cui t  Cour t  f or  Rock Count y t hat  t he cour t  of  

appeal s has cer t i f i ed t o us.   The cer t i f i cat i on asks us t o 

det er mi ne whet her  c i r cui t  cour t  commi ssi oner s ar e pr ohi bi t ed 

f r om i ssui ng war r ant s because doi ng so i nvol ves t he exer ci se of  

j udi c i al  power ,  whi ch Dougl as Mei er  Wi l l i ams ar gues i s vest ed 

sol el y i n cour t s  and el ect ed j udges by Ar t i c l e VI I ,  Sect i on 2 of  

t he Wi sconsi n Const i t ut i on.   Wi l l i ams asser t s t hat  t he sear ch 

war r ant  t hat  was i ssued f or  hi s home by a c i r cui t  cour t  

commi ssi oner  was i nval i d as beyond t he l awf ul  aut hor i t y of  cour t  
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commi ssi oner s,  and t hat  t he evi dence obt ai ned upon t he execut i on 

of  t he war r ant  shoul d be suppr essed.   Wi l l i ams'  ar gument  f ocuses 

on t he 1977 r epeal  of  Ar t i c l e VI I ,  Sect i on 23,  of  t he Wi sconsi n 

Const i t ut i on,  whi ch speci f i cal l y r ef er r ed t o t he assi gnment  of  

cer t ai n j udi c i al  power s t o " per sons, "  whi ch he asser t s i ncl uded 

cour t  commi ssi oner s.   Wi l l i ams asser t s t hat  by r epeal i ng Sect i on 

23 and adopt i ng ot her  sweepi ng changes t o t he cour t  syst em i n 

1977,  t he vot er s of  Wi sconsi n chose t o vest  " t he j udi c i al  power "  

sol el y i n el ect ed j udges and t her ef or e,  any exer ci se of  such 

power  by unel ect ed per sons,  such as c i r cui t  cour t  commi ssi oner s,  

v i ol at es t he Wi sconsi n Const i t ut i on.  

¶2 Under  Wi s.  St at .  § 757. 69( 1) ( b)  ( 2007–08) , 1 c i r cui t  

cour t  commi ssi oner s ar e gr ant ed speci f i c  st at ut or y aut hor i t y t o 

i ssue sear ch war r ant s.   No chal l enge was made t o t he war r ant  

except  t he cont ent i on t hat  t he c i r cui t  cour t  commi ssi oner  was 

wi t hout  l awf ul  aut hor i t y t o i ssue i t .   Accor di ngl y,  t he 

quest i ons pr esent ed her ei n r educe t o whet her  § 757. 69( 1) ( b) ,  

whi ch gr ant s c i r cui t  cour t  commi ssi oner s t he power  t o i ssue 

sear ch war r ant s,  i s  unconst i t ut i onal .  

¶3 Thr oughout  Wi sconsi n' s hi st or y,  i ncl udi ng bef or e t he 

r at i f i cat i on of  t he Wi sconsi n Const i t ut i on,  non- j udges have been 

aut hor i zed by st at ut e t o i ssue sear ch war r ant s.   Ther ef or e,  we 

concl ude t hat  t he i ssuance of  a sear ch war r ant  i s not  an 

exer ci se of  " [ t ] he j udi c i al  power , "  as t hat  phr ase i s empl oyed 

���������������������������������������� �������������������
1 The sear ch war r ant  at  i ssue i n t hi s case was i ssued i n 

2008.   Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e 
t o t he 2007–08 ver si on unl ess ot her wi se i ndi cat ed.  
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i n Ar t i c l e VI I ,  Sect i on 2 of  t he Wi sconsi n Const i t ut i on.   

I nst ead,  i ssuance of  a val i d sear ch war r ant  r equi r es t hat  t he 

i ndi v i dual  be aut hor i zed by l aw t o i ssue t he war r ant ,  t hat  he or  

she be neut r al  and det ached,  and t hat  t he war r ant  be i ssued onl y  

upon a showi ng of  pr obabl e cause.    

¶4 Because we al so concl ude t hat  Wi s.  St at .  

§ 757. 69( 1) ( b) ,  whi ch al l ocat es t he power  t o i ssue sear ch 

war r ant s t o c i r cui t  cour t  commi ssi oner s,  does not  i mper mi ssi bl y  

i nt r ude upon " [ t ] he j udi c i al  power "  gr ant ed t o t he cour t s by 

Ar t i c l e VI I ,  Sect i on 2 of  t he Wi sconsi n Const i t ut i on,  we hol d 

t hat  § 757. 69( 1) ( b)  i s const i t ut i onal .   Ther ef or e,  t he c i r cui t  

cour t  commi ssi oner ' s sear ch war r ant  was val i dl y i ssued. 2  

Accor di ngl y,  we af f i r m t he ci r cui t  cour t ' s  deni al  of  Wi l l i ams'  

mot i on t o suppr ess.  

I .   BACKGROUND3 

¶5 Thi s mat t er  began when of f i cer s  f r om t he Bel oi t  Pol i ce 

Depar t ment ,  t he Rock Count y Sher i f f ' s  Depar t ment ,  and t he 

Wi sconsi n Depar t ment  of  Just i ce r esponded t o a dr ug compl ai nt  at  

2181 Shopi er e Road i n Bel oi t .   The home was owned and occupi ed 

by Wi l l i ams.   Two Bel oi t  pol i ce of f i cer s,  Andr ew G.  Ar nol d and 

Raf ael  De La Rosa,  made cont act  wi t h Wi l l i ams at  hi s home,  af t er  

whi ch Wi l l i ams gr ant ed ver bal  consent  t o t he of f i cer s t o v i ew a 

mar i j uana gr owi ng oper at i on i nsi de t he house.  

���������������������������������������� �������������������
2 Because we so concl ude,  we need not  r each t he i ssue of  

whet her  t he good f ai t h except i on woul d appl y t o al l ow admi ssi on 
of  evi dence obt ai ned by t he sear ch war r ant  at  i ssue.  

3 The under l y i ng f act s ar e not  i n di sput e.    
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¶6 Whi l e v i ewi ng t he i nt er i or  of  t he house,  t he of f i cer s 

obser ved numer ous mar i j uana pl ant s t hr oughout  t he l i v i ng ar ea 

and t he basement .   However ,  when t he of f i cer s  sought  wr i t t en 

consent  t o sear ch t he pr emi ses,  Wi l l i ams r ef used.   Of f i cer  

Ar nol d t hen swor e out  an af f i davi t  i n suppor t  of  a sear ch 

war r ant  f or  Wi l l i ams'  r esi dence,  speci f y i ng t he par t i cul ar  

st r uct ur es t o be sear ched and t he i nt ended obj ect s of  t he 

sear ch.   

¶7 Upon r evi ew of  Of f i cer  Ar nol d' s af f i davi t ,  a Rock 

Count y Ci r cui t  Cour t  Commi ssi oner  i ssued a sear ch war r ant  f or  

Wi l l i ams'  r esi dence and associ at ed out - bui l di ngs and vehi c l es. 4  

Of f i cer  Ar nol d and ot her  of f i cer s t hen conduct ed t he sear ch,  

whi ch r et ur ned 87 mar i j uana pl ant s,  var i ous gr owi ng equi pment  

and dr ug par apher nal i a,  cash,  and sever al  f i r ear ms.   Wi l l i ams 

was char ged i n Rock Count y Ci r cui t  Cour t  wi t h v i ol at i ons of  Wi s.  

St at .  § 961. 41( 1) ( h) 3 ( manuf act ur i ng t et r ahydr ocannabi nol  [ THC] ,  

1, 000–2, 500 gr ams) ,  § 961. 42( 1)  ( mai nt ai ni ng a dr ug t r af f i ck i ng 

pl ace) ,  and  Wi s.  St at .  § 139. 95( 2)  ( deal er  i n possessi on of  a 

cont r ol l ed subst ance wi t hout  a t ax st amp) .  

¶8 Subsequent l y,  Wi l l i ams chal l enged t he 

const i t ut i onal i t y of  Wi s.  St at .  § 757. 69( 1) ( b) ,  whi ch gr ant s 

c i r cui t  cour t  commi ssi oner s t he power  t o i ssue sear ch war r ant s.   

He asser t ed t hat  i ssui ng t he sear ch war r ant  was an i nval i d 

exer ci se of  t he j udi c i al  power  under  Ar t i c l e VI I ,  Sect i on 2 of  

���������������������������������������� �������������������
4 Wi l l i ams does not  al l ege t hat  t her e was any def ect  i n t he 

sear ch war r ant  ot her  t han i t  was i ssued by a cour t  commi ssi oner .  
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t he Wi sconsi n Const i t ut i on.   Wi l l i ams al so f i l ed a mot i on t o 

suppr ess t he evi dence obt ai ned upon execut i on of  t he sear ch 

war r ant .   Wi l l i ams al l eged,  i n suppor t  of  hi s ear l i er  mot i on t o 

suppr ess,  t hat  t he i ssuance of  t he war r ant  was unconst i t ut i onal  

and t hat  t he evi dence was t her ef or e i nadmi ssi bl e.   The Rock 

Count y Ci r cui t  Cour t  hear d ar gument  and deni ed Wi l l i ams'  

mot i ons.   The cour t  hel d t hat  t he const i t ut i onal  pr ovi s i ons at  

i ssue di d not  bar  cour t  commi ssi oner s f r om i ssui ng sear ch 

war r ant s,  and t hat  t hei r  i ssuance i s a pr oper l y del egat ed 

mi ni st er i al  t ask.   The cour t  al so concl uded t hat  even i f  

const i t ut i onal  i nf i r mi t i es exi st ed,  t he good f ai t h except i on 

woul d al l ow admi ssi on of  t he evi dence obt ai ned by execut i on of  

t he war r ant .   

¶9 I n accor dance wi t h a subsequent l y negot i at ed pl ea 

agr eement ,  Wi l l i ams pl ed no cont est  t o t he char ge of  

manuf act ur i ng THC;  t he ot her  t wo char ges wer e di smi ssed.   The 

cour t  sent enced Wi l l i ams t o f our  year s pr obat i on wi t h s i x mont hs 

condi t i onal  j ai l  t i me,  as wel l  as f or f ei t ur es and cost s.   The 

cour t  st ayed Wi l l i ams'  i ncar cer at i on pendi ng appeal .   Wi l l i ams 

t i mel y appeal ed.   The cour t  of  appeal s cer t i f i ed t he appeal ,  and 

we accept ed t he cer t i f i cat i on.    

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶10 We ar e asked t o i nt er pr et  t he meani ng of  " [ t ] he 

j udi c i al  power "  under  Ar t i c l e VI I ,  Sect i on 2 of  t he Wi sconsi n 

Const i t ut i on and t o deci de whet her  Wi s.  St at .  § 757. 69 

del i neat i ng cour t  commi ssi oner s '  power s i s an unconst i t ut i onal  
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vest i ng of  t he j udi c i al  power  i n cour t  commi ssi oner s.   The 

i nt er pr et at i on of  t he Wi sconsi n Const i t ut i on and t he 

det er mi nat i on of  t he const i t ut i onal i t y of  st at ut es ar e quest i ons 

of  l aw t hat  we r evi ew i ndependent l y of  t he c i r cui t  cour t .   

Mi l waukee Jour nal  Sent i nel  v.  Wi s.  Dep' t  of  Admi n. ,  2009 WI  79,  

¶14,  319 Wi s.  2d 439,  768 N. W. 2d 700.   

¶11 I n addi t i on,  st at ut es ar e pr esumed t o be 

const i t ut i onal .   See St at e v.  Col e,  2003 WI  112,  ¶11,  264 

Wi s.  2d 520,  665 N. W. 2d 328.   Ther ef or e,  when pr esent ed wi t h a 

chal l enge t o a st at ut e' s const i t ut i onal i t y,  we wi l l  i ndul ge 

ever y pr esumpt i on t o sust ai n t he l aw and wi l l  r esol ve any doubt  

i n f avor  of  const i t ut i onal i t y.   See Soc' y I ns.  v.  LI RC,  2010 WI  

68,  ¶27,  326 Wi s.  2d 444,  786 N. W. 2d 385.   Accor di ngl y,  a par t y 

chal l engi ng t he const i t ut i onal i t y of  a st at ut e f aces a heavy 

bur den and must  show beyond a r easonabl e doubt  t hat  t he st at ut e 

v i ol at es t he const i t ut i on i n or der  t o pr evai l .   See i d.  

B.   St at ut or y Aut hor i zat i on f or  Sear ch War r ant s 

¶12 When i nt er pr et i ng st at ut es,  we t ypi cal l y begi n wi t h 

t he l anguage chosen and " [ i ] f  t he meani ng of  t he st at ut e i s 

pl ai n,  we or di nar i l y  st op t he i nqui r y. "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  

681 N. W. 2d 110;  see Buse v.  Smi t h,  74 Wi s.  2d 550,  568,  247 

N. W. 2d 141 ( 1976) .   Wher e st at ut or y l anguage i s ambi guous,  we 

may t ur n t o ext r i nsi c sour ces t o ai d our  i nt er pr et at i on.   Kal al ,  

271 Wi s.  2d 633,  ¶¶46–47.  

¶13 We begi n wi t h t he st at ut or y pr ovi s i on t hat  set s out  

t he aut hor i t y of  c i r cui t  cour t  commi ssi oner s,  Wi s.  St at .  
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§ 757. 69.   The r el evant  por t i on of  t hat  st at ut e,  § 757. 69( 1) ( b) ,  

pr ovi des i n par t :  

( 1)  A c i r cui t  cour t  commi ssi oner  may:  

.  .  .   

 ( b)  I n cr i mi nal  mat t er s i ssue summonses,  ar r est  
war r ant s or  sear ch war r ant s,  det er mi ne pr obabl e cause 
t o suppor t  a war r ant l ess ar r est ,  conduct  i ni t i al  
appear ances of  per sons ar r est ed,  set  bai l ,  i nf or m t he 
def endant  i n accor dance wi t h s.  970. 02( 1) ,  r ef er  t he 
per son t o t he aut hor i t y f or  i ndi gency det er mi nat i ons 
speci f i ed under  s.  977. 07( 1) ,  conduct  t he pr el i mi nar y 
exami nat i on and ar r ai gnment ,  and,  wi t h t he consent  of  
bot h t he st at e and t he def endant ,  accept  a gui l t y 
pl ea.  

Upon exami nat i on of  t he wor ds of  t he st at ut e,  we concl ude t hat  

t he l anguage used i s pl ai n and t hat  t he st at ut or y l anguage 

pr ovi des f or  t he i ssuance of  sear ch war r ant s by c i r cui t  cour t  

commi ssi oner s.   

¶14 However ,  t he pr i mar y quest i on pr esent ed i n t hi s case 

i s whet her  Wi s.  St at .  § 757. 69( 1) ( b) ' s aut hor i zat i on f or  cour t  

commi ssi oner s t o i ssue sear ch war r ant s i mper mi ssi bl y al l ows 

commi ssi oner s t o exer ci se " [ t ] he j udi c i al  power , "  whi ch Ar t i c l e 

VI I ,  Sect i on 2 of  t he Wi sconsi n Const i t ut i on vest s i n cour t s 

and,  by necessar y i mpl i cat i on,  t he j udges t hat  ser ve as 

" cour t s. "   We begi n our  i nqui r y by exami ni ng t he hi st or y of  

sear ch war r ant s t o det er mi ne whet her ,  at  t he t i me of  t he 

dr af t i ng of  t he Wi sconsi n Const i t ut i on,  t he i ssuance of  such 

war r ant s was under st ood t o be par t  of  t he j udi c i al  power  vest ed 

excl usi vel y i n cour t s.   We t hen t ur n t o t he const i t ut i on' s 



No.  2010AP1551- CR   
�

8 
 

vest i ng of  t he j udi c i al  power  and t he assi gnment  of  cer t ai n 

power s t o cour t  commi ssi oner s.  

C.   Gener al  Pr i nci pl es of  Const i t ut i onal  I nt er pr et at i on 

¶15 When i nt er pr et i ng const i t ut i onal  pr ovi s i ons and 

amendment s,  we l ook t o i nt r i nsi c as wel l  as ext r i nsi c sour ces.   

See Buse,  74 Wi s.  2d at  568.   I n par t i cul ar ,  we wi l l  l ook t o t he 

" pl ai n meani ng of  t he wor ds i n t he cont ext  used" ;  t he 

" hi st or i cal  anal ysi s of  t he const i t ut i onal  debat es"  r el at i ve t o 

t he const i t ut i onal  pr ovi s i on under  r evi ew;  t he pr evai l i ng 

pr act i ces i n 1848 when t he pr ovi s i on was adopt ed;  and t he 

ear l i est  l egi s l at i ve i nt er pr et at i ons of  t he pr ovi s i on as 

mani f est ed i n t he f i r st  l aws passed t hat  bear  on t he pr ovi s i on.   

I d. ;  see al so Col e,  264 Wi s.  2d 520,  ¶10.   We al so seek t o 

ascer t ai n what  t he peopl e under st ood t he pur pose of  t he 

amendment  t o be.   See Col e,  264 Wi s.  2d 520,  ¶10.   I n so doi ng,  

we gi ve ef f ect  t o t he appar ent  under st andi ng of  t he dr af t er s and 

t he peopl e who adopt ed t he const i t ut i onal  pr ovi s i on under  

consi der at i on.   See i d.   

D.   Hi st or y of  Sear ch War r ant s 

¶16 Our  r evi ew of  t he hi st or y under l y i ng sear ch war r ant s 

begi ns wi t h Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on, 5 

whi ch pr ovi des:  

���������������������������������������� �������������������
5 Wi l l i ams does not  asser t  a v i ol at i on of  Ar t i c l e 1,  Sect i on 

11 or  i t s f eder al  count er par t ,  t he Four t h Amendment .   We 
nonet hel ess exami ne t he pr i or  i nt er pr et at i ons of  t hese 
pr ovi s i ons t o hel p ascer t ai n t he meani ng and pur pose of  sear ch 
war r ant s.  



No.  2010AP1551- CR   
�

9 
 

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s agai nst  unr easonabl e 
sear ches and sei zur es shal l  not  be v i ol at ed;  and no 
war r ant  shal l  i ssue but  upon pr obabl e cause,  suppor t ed 
by oat h or  af f i r mat i on,  and par t i cul ar l y descr i bi ng 
t he pl ace t o be sear ched and t he per sons or  t hi ngs t o 
be sei zed. 6 

¶17 We have pr evi ousl y exami ned t he hi st or i cal  

under pi nni ngs of  t he war r ant  r equi r ement  of  t he Four t h Amendment  

of  t he Uni t ed St at es Const i t ut i on,  whi ch demonst r at e t hat  t he 

pr i mar y evi l  t o whi ch t he war r ant  r equi r ement  was addr essed was 

t he i ssuance of  gener al  war r ant s.   See Cust odi an of  Recor ds f or  

t he Legi s l at i ve Tech.  Ser vs.  Bur eau v.  St at e,  2004 WI  65,  ¶36,  

272 Wi s.  2d 208,  680 N. W. 2d 792 ( c i t i ng Boyd v.  Uni t ed St at es,  

116 U. S.  616,  625 ( 1886) ) .   Gener al  war r ant s wer e br oad gr ant s 

of  i nvest i gat i ve di scr et i on t o execut i ve of f i cer s,  and per mi t t ed 

near l y unr est r ai ned sear ches of  homes and per sons,  of t en by 

over l y f or cef ul  means.   See i d.   The adopt i on of  t he war r ant  

r equi r ement  was i nt ended t o pr ohi bi t  such unr est r ai ned sear ches 

and t o ensur e t hat  sear chi ng of f i cer s conf i ne t hei r  ef f or t s t o 

t hose l ocat i ons f or  whi ch pr obabl e cause t o sear ch exi st ed.   See 

Thomas Y.  Davi es,  Recover i ng t he Or i gi nal  Four t h Amendment ,  98 

Mi ch.  L.  Rev.  547,  558 n. 12 ( 1999) .   Ther ef or e,  t he Four t h 

���������������������������������������� �������������������
6 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des:  

 The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s,  agai nst  
unr easonabl e sear ches and sei zur es,  shal l  not  be 
v i ol at ed,  and no War r ant s shal l  i ssue,  but  upon 
pr obabl e cause,  suppor t ed by Oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched,  and 
t he per sons or  t hi ngs t o be sei zed.  
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Amendment ' s war r ant  r equi r ement  and t he pr ohi bi t i on of  

unr easonabl e sear ches and sei zur es wer e or i gi nal l y f ocused on 

t he cont ent  and speci f i c i t y of  t he war r ant  r at her  t han on who 

was i ssui ng t he war r ant .  

¶18 As comment at or s on t he Four t h Amendment  war r ant  

r equi r ement  have not ed,  ear l y war r ant s of t en wer e i ssued by 

magi st r at es,  such as j ust i ces of  t he peace,  who wer e r esponsi bl e 

f or  a var i et y of  execut i ve and quasi - j udi c i al  f unct i ons. 7  See 

Davi d F.  For t e,  Mar bur y ' s Tr avai l :   Feder al i st  Pol i t i cs and 

Wi l l i am Mar bur y ' s Appoi nt ment  as Just i ce of  t he Peace,  45 Cat h.  

U.  L.  Rev.  349,  354 ( 1996) .   These magi st r at es wer e di st i nct  

f r om j udges of  cour t s of  r ecor d i n t hat  magi st r at es gener al l y 

di d not  possess f or mal  l egal  t r ai ni ng.   See i d.   Not wi t hst andi ng 

t hi s di st i nct i on,  i t  was under st ood dur i ng t he f r ami ng er a t hat  

sear ch war r ant s coul d be i ssued by t hese i ndi v i dual s exer ci s i ng 

quasi - j udi c i al  aut hor i t y.   See Fabi o Ar ci l a,  Jr . ,  I n t he 

Tr enches:   Sear ches and t he Mi sunder st ood Common- Law Hi st or y of  

Suspi c i on and Pr obabl e Cause,  10 U.  Pa.  J.  Const .  L.  1,  6 

( 2007) .  

¶19 I n t he ear l y  days of  st at ehood,  Wi sconsi n al so had 

magi st r at es,  such as j ust i ces of  t he peace,  who wer e gr ant ed 

st at ut or y aut hor i t y t o i ssue sear ch war r ant s.   See Edwi n E.  

Br yant ,  A Tr eat i se on t he Ci vi l  and Cr i mi nal  Jur i sdi ct i on of  

Just i ces of  t he Peace,  and t he Power s and Dut i es of  Const abl es 

���������������������������������������� �������������������
7 We use t he t er m " quasi - j udi c i al "  t o modi f y f unct i ons,  

power  or  aut hor i t y t hat  do not  r equi r e t he power  of  a cour t .  
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i n Execut i ng Pr ocess i n t he St at e of  Wi sconsi n 939–42 ( 1884) .   

Thi s pr act i ce had pr evai l ed pr i or  t o t he adopt i on of  t he 

const i t ut i on and i t  cont i nued by st at ut e i n post - const i t ut i onal  

enact ment s.   See i d.  at  2.   The pr i mar y l i mi t at i ons on t hese 

of f i cer s wer e t hat  such of f i cer s coul d not  i ssue war r ant s i f  t he 

aut hor i t y t o do so was assi gned excl usi vel y t o t he l ocal  

muni ci pal  cour t s,  and t hat  of f i cer s coul d i ssue war r ant s onl y 

upon a showi ng of  " r easonabl e cause. "   See i d.  at  940.  

¶20 Mor eover ,  wher e t he const i t ut i on gr ant ed t hese 

of f i cer s aut hor i t y t o exer ci se " j udi c i al  power s, "  t he 

const i t ut i on al so r equi r ed t hat  t he l egi s l at ur e def i ne and 

speci f y whi ch power s t he of f i cer s coul d exer ci se.   See i d.  at  

874–75,  939.   Al so r el evant  t o t he pr esent  i nqui r y,  t he hi st or y 

of  j ust i ces of  t he peace i n Wi sconsi n suggest s t hat ,  l i ke t hei r  

hi st or i cal  count er par t s,  t hese magi st r at es wer e nei t her  r equi r ed 

nor  expect ed t o possess l egal  t r ai ni ng.   See i d.  at  1–7.  

¶21 Accor di ngl y,  j ust i ces of  t he peace wer e not  under st ood 

t o exer ci se t he same t ype of  j udi c i al  power  t hat  j udges,  who 

wer e t r ai ned i n t he l aw and who sat  as cour t s of  r ecor d,  coul d 

exer ci se.   See i d.  at  28.   Ther ef or e,  al t hough t he or i gi nal  

Wi sconsi n Const i t ut i on pr ovi ded t hat  some j udi c i al  power  was t o 

be vest ed i n j ust i ces of  t he peace,  see Wi s.  Const .  ar t .  VI I ,  

§ 2 ( 1848) ,  such power  was of  a di f f er ent  sor t  t han t hat  vest ed 

i n t he j udi c i al  i nst i t ut i ons of  t he st at e. 8  See St at e ex r el .  

���������������������������������������� �������������������
8 At  st at ehood,  t he Wi sconsi n Const i t ut i on pr ovi ded t hat  

j ust i ces of  t he peace wer e el ect ed of f i cer s,  whose el ect i on was 
f or  t wo year  t er ms.   Wi s.  Const .  ar t .  VI I ,  § 15 ( 1848) .    
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Per r y v.  Wol ke,  71 Wi s.  2d 100,  106,  237 N. W. 2d 678 ( 1976)  

( di scussi ng t hat  a j udge may not  act  as a cour t  unt i l  t her e i s a 

del egat i on of  j udi c i al  power  t o hi m t o ser ve as par t  of  t he 

i nst i t ut i on) .   Ther ef or e,  whi l e magi st r at es char ged by t he 

Wi sconsi n Const i t ut i on wi t h exer ci s i ng " such j udi c i al  power s"  

wer e abl e t o i ssue sear ch war r ant s,  t hei r  power s di d not  

hi st or i cal l y r equi r e t he exer ci se of  " [ t ] he j udi c i al  power "  

conf er r ed on cour t s by Ar t i c l e VI I ,  Sect i on 2.  

¶22 The i ssuance of  war r ant s by non- j udges al so was 

addr essed by t he Uni t ed St at es Supr eme Cour t  i n Shadwi ck v.  Ci t y 

of  Tampa,  407 U. S.  345 ( 1972) .   I n Shadwi ck,  t he Cour t  exami ned 

a chal l enge t o an ar r est  war r ant  i ssued by a muni ci pal  cour t  

c l er k.   The chal l enger  asser t ed t hat  i ssuance by someone ot her  

t han a j udge vi ol at ed t he Four t h Amendment ' s r equi r ement  t hat  

such war r ant s be i ssued by " j udi c i al  of f i cer s. "   I d.  at  347–48.   

The Cour t  concl uded t hat  t he Four t h Amendment  does not  r equi r e 

t hat  war r ant s be i ssued by a j udge,  or  even someone t r ai ned i n 

t he l aw.   I d.  at  349–50.   I n so concl udi ng,  t he Cour t  exami ned 

t he hi st or i cal  use of  t he t er m " magi st r at e"  i n t he cont ext  of  

i ssui ng war r ant s  and det er mi ned t hat  not hi ng i n t he Four t h 

Amendment  or  pr evai l i ng pr act i ce di ct at ed t hat  war r ant - i ssui ng 

of f i c i al s be j udges or  even j udi c i al  of f i cer s.   See i d.  

¶23 I nst ead,  t he Cour t  hel d t hat  t he war r ant  r equi r ement  

was i nt ended t o pr ovi de " an i ndependent  assur ance t hat  a sear ch 

and ar r est  wi l l  not  pr oceed wi t hout  pr obabl e cause t o bel i eve 

t hat  a cr i me has been commi t t ed and t hat  t he per son or  pl ace 

named i n t he war r ant  i s i nvol ved i n t he cr i me. "   I d.  at  350.   
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The r equi r ement  i s not  f ocused as much on whet her  t he war r ant  i s  

i ssued by a j udge as i t  i s on whet her  t he i ssuer  i s " neut r al  and 

det ached .  .  .  and .  .  .  capabl e of  det er mi ni ng whet her  pr obabl e 

cause exi st s f or  t he r equest ed ar r est  or  sear ch. "   I d.  

¶24 The Cour t  emphasi zed t hat  t he pur pose of  war r ant s 

t ypi cal l y has not  been t o i nvoke t he aut hor i t y of  t he j udi c i al  

br anch so much as i t  has been t o ser ve as a r est r ai nt  on t he 

execut i ve power .   See i d.  at  350–51.   Accor di ngl y,  t he neut r al  

and det ached det er mi nat i on of  pr obabl e cause was a means of  

pr event i ng unr easonabl e sear ches or  sei zur es,  r at her  t han an end 

i n and of  i t sel f .   See i d.   Whet her  t he of f i cer  i ssui ng t he 

war r ant  i s denomi nat ed a " j udi c i al  of f i cer , "  t her ef or e,  was not  

di sposi t i ve of  hi s or  her  abi l i t y  t o i ssue a sear ch war r ant ,  

whi ch r equi r ed onl y t hat  t he i ssuer  be abl e t o pr ovi de a neut r al  

and det ached det er mi nat i on t hat  pr obabl e cause exi st s f or  t he 

sear ch at  i ssue.   See i d.  at  351;  see al so 2 Wayne R.  LaFave,  

Sear ch and Sei zur e:   A Tr eat i se on t he Four t h Amendment  

§ 4. 2( c) ,  at  493 ( 4t h ed.  2004)  ( quot i ng I l l i noi s v.  Gat es,  462 

U. S.  213,  235–36 ( 1983)  ( " [ M] any war r ant s ar e——qui t e pr oper l y——

i ssued on t he basi s of  nont echni cal ,  common- sense j udgment s of  

l aymen. " )  ( i nt er nal  quot at i on mar ks omi t t ed) ) .  

¶25 Al t hough Shadwi ck deal t  speci f i cal l y wi t h an ar r est  

war r ant  and t he Four t h Amendment ,  r at her  t han a sear ch war r ant  

and an al l eged unconst i t ut i onal  exer ci se of  t he j udi c i al  power ,  

t he Cour t ' s  r easoni ng i s equal l y appl i cabl e i n t he cont ext  of  

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on.   At  t he 

t i me of  t he adopt i on of  t he Wi sconsi n Const i t ut i on,  t he l egal  
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nor ms pr evai l i ng acr oss t he nat i on wer e wel l - known t o t he 

del egat es t o t he convent i on.   See gener al l y Jour nal  of  t he 

Convent i on t o For m a Const i t ut i on f or  t he St at e of  Wi sconsi n 

( 1848)  [ her ei naf t er  Jour nal  of  t he Convent i on] .   I t  i s  evi dent  

f r om t he debat es t hat  t he adopt i on of  Ar t i c l e I ,  Sect i on 11 was 

r el at i vel y uncont r over si al ,  and i t s par al l el  wi t h t he Four t h 

Amendment  has been af f i r med by t hi s cour t  numer ous t i mes.   See,  

e. g. ,  St at e v.  Ar i as,  2008 WI  84,  ¶20,  311 Wi s.  2d 358,  752 

N. W. 2d 748.   By const r ui ng Ar t i c l e I ,  Sect i on 11 as i mposi ng 

r equi r ement s par al l el  t o t he pr ot ect i ons af f or ded by t he Four t h 

Amendment ,  we pr omot e c l ar i t y i n t he l aw of  sear ch and sei zur e 

and pr ovi de st r ai ght f or war d gui del i nes t o gover nment al  of f i cer s 

who must  appl y our  hol di ngs.   See i d. ,  ¶¶20- 21.  

¶26 Ther ef or e,  we r ecogni ze t hat  Ar t i c l e I ,  Sect i on 11' s 

war r ant  r equi r ement  has not  mandat ed a det er mi nat i on of  pr obabl e 

cause by a j udge or  a cour t  of  r ecor d.   Non- j udges who ar e 

" neut r al  and det ached"  and ar e abl e t o ascer t ai n whet her  

pr obabl e cause exi st s have been expect ed t o i ssue sear ch 

war r ant s i n t he past ,  pr ovi ded t hat  t hey ar e aut hor i zed by 

st at ut e t o do so.   Accor di ngl y,  i ssuance of  a sear ch war r ant  

does not  r equi r e an exer ci se of  t he j udi c i al  power  t hat  i s  

vest ed excl usi vel y i n cour t s under  Ar t i c l e VI I ,  Sect i on 2.   

Al t hough i ssui ng a sear ch war r ant  may r equi r e some exer ci se of  

quasi - j udi c i al  power ,  i t  i s  somet hi ng l ess t han and 
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di st i ngui shabl e f r om t he power  vest ed i n cour t s and el ect ed 

j udges. 9 

E.   The Judi c i al  Power  

¶27 Havi ng det er mi ned t hat  t he i ssuance of  sear ch war r ant s 

hi st or i cal l y di d not  r equi r e t he act i ons of  a j udge,  we t ur n t o 

an exami nat i on of  t he vest i ng of  t he j udi c i al  power  i n cour t s,  

and whet her  such vest i ng pr ecl udes t he exer ci se of  quasi -

j udi c i al  f unct i ons by unel ect ed of f i c i al s,  such as c i r cui t  cour t  

commi ssi oner s.   As wi t h our  ot her  i nqui r i es her e,  our  

exami nat i on begi ns wi t h t he r el evant  t ext ,  Ar t i c l e VI I ,  Sect i ons 

2 and 23 of  t he Wi sconsi n Const i t ut i on.   Ar t i c l e VI I ,  Sect i on 2 

pr ovi des:  

The j udi c i al  power  of  t hi s st at e shal l  be vest ed i n a 
uni f i ed cour t  syst em consi st i ng of  one supr eme cour t ,  
a cour t  of  appeal s,  a c i r cui t  cour t ,  such t r i al  cour t s 
of  gener al  uni f or m st at ewi de j ur i sdi ct i on as t he 
l egi s l at ur e may cr eat e by l aw,  and a muni ci pal  cour t  
i f  aut hor i zed by t he l egi s l at ur e .  .  .  .  

The pr ovi s i on i n t he Wi sconsi n Const i t ut i on per t ai ni ng t o cour t  

commi ssi oner s '  power s,  Ar t i c l e VI I ,  Sect i on 23,  was r epeal ed i n 

1977.   Pr i or  t o i t s r epeal ,  Sect i on 23 pr ovi ded:  

The l egi s l at ur e may pr ovi de f or  t he appoi nt ment  of  one 
or  mor e per sons i n each or gani zed count y,  and may vest  
i n such per sons such j udi c i al  power s as shal l  be 
pr escr i bed by l aw.   Pr ovi ded,  t hat  sai d power  shal l  

���������������������������������������� �������������������
9 As demonst r at ed by our  i nqui r y i nt o t he scope of  t he 

j udi c i al  power  bel ow,  t her e ar e many di f f er ent  f unct i ons t hat  
bear  on t he admi ni st r at i on of  j ust i ce i n whi ch j udges and ot her  
per sons engage,  but  onl y cer t ai n of  t hese f unct i ons r equi r e 
bei ng vest ed wi t h const i t ut i onal  aut hor i t y t o f i nal l y adj udi cat e 
di sput es bet ween adver se par t i es.   The i ssuance of  a sear ch 
war r ant  i s not  such a f unct i on.  
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not  exceed t hat  of  a j udge of  a c i r cui t  cour t  at  
chamber s.  

Wi s.  Const .  ar t .  VI I ,  § 23 ( r epeal ed,  1977) . 10   

¶28 Wi l l i ams poi nt s t o t he pr evi ous exi st ence of  Sect i on 

23 as pr oof  t hat ,  subsequent  t o t hat  sect i on' s r epeal ,  cour t  

commi ssi oner s l ack " such j udi c i al  power s"  t hat  Sect i on 23 

pr evi ousl y gr ant ed.   He ar gues t hat  c i r cui t  cour t  commi ssi oner s 

who now i ssue sear ch war r ant s  i mper mi ssi bl y exer ci se " [ t ] he 

j udi c i al  power , "  whi ch Ar t i c l e VI I ,  Sect i on 2 vest s excl usi vel y 

i n cour t s and el ect ed j udges.   See Wi s.  Const .  ar t .  VI I ,  

§§ 4( 1) ,  5( 2) ,  7.   Ther ef or e,  Wi l l i ams mai nt ai ns,  t he sear ch 

war r ant  i ssued f or  hi s home was i nval i d as an unconst i t ut i onal  

exer ci se of  t he j udi c i al  power  by one who i s not  an el ect ed 

j udge.  

¶29 Begi nni ng wi t h t he pl ai n l anguage of  t he r el evant  

const i t ut i onal  pr ovi s i ons,  we not e t he di f f er ent  phr asi ngs of  

t he t er m " j udi c i al  power "  i n Ar t i c l e VI I ,  Sect i ons 2 and 23.   

Sect i on 2 r ef er s t o " The j udi c i al  power , "  whi ch i s vest ed i n 

cour t s,  wher eas r epeal ed Sect i on 23 r ef er r ed t o " such j udi c i al  

power s"  t hat  coul d be exer ci sed by i ndi v i dual s ot her  t han 

cour t s.   Ther ef or e,  on t he f ace of  t he t wo pr ovi s i ons,  t her e i s 

a di f f er ence i n t he l anguage used.   We wi l l  const r ue t he 

���������������������������������������� �������������������
10 As may be not ed,  Ar t i c l e VI I ,  Sect i on 23 speaks of  

" per sons"  vest ed wi t h such j udi c i al  power s.   Al t hough t her e i s 
no speci f i c  ment i on of  cour t  commi ssi oner s i n Sect i on 23,  ear l y 
annot at i ons f or  t hat  sect i on r ef er r ed speci f i cal l y t o cour t  
commi ssi oner s,  and by 1889,  t hat  sect i on was of f i c i al l y  l abel ed 
" Cour t  commi ssi oner s. "  
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pr ovi s i ons so as t o gi ve r easonabl e meani ng t o t hose 

di st i nct i ons.  

¶30 Next ,  we not e t hat  f or mer  Sect i on 23' s gr ant  of  

aut hor i t y was no gr eat er  t han " such j udi c i al  power s"  as coul d be 

exer ci sed by a " j udge of  a c i r cui t  cour t  at  chamber s. "   Thi s 

pr ovi s i on i s r el evant  t o our  pr esent  i nqui r y because t he power  

of  a j udge at  chamber s was a l i mi t ed power .   As demonst r at ed by 

our  ear l y cases,  di scussed bel ow,  j udges at  chamber s wer e not  

aut hor i zed t o exer ci se t he f ul l  ext ent  of  " [ t ] he j udi c i al  power "  

under  Sect i on 2.  

¶31 The power  of  c i r cui t  cour t  j udges at  chamber s ( and by 

i mpl i cat i on,  commi ssi oner s)  was subj ect  t o l egi s l at i ve 

pr escr i pt i on.   Accor di ngl y,  Sect i on 23' s j udi c i al  power  coul d 

not  have been equi val ent  t o " [ t ] he j udi c i al  power "  of  Sect i on 2 

because equat i ng t he t wo woul d pl ace t he cour t s,  and t he 

peopl e' s access t o t he adj udi cat i on of  di sput es,  at  t he 

di scr et i on of  t he l egi s l at ur e.   Thi s r esul t  i s  not  suppor t ed by 

t he l anguage or  subsequent  hi st or y of  t he r el evant  

const i t ut i onal  pr ovi s i ons,  and must  be r ej ect ed as anat hema t o 

t he separ at i on of  power s i mpl i c i t  i n our  const i t ut i onal  

st r uct ur e.   See  St at e v.  Washi ngt on,  83 Wi s.  2d 808,  825- 26,  

266 N. W. 2d 597 ( 1978) .   Our  i nt er pr et at i on i s suppor t ed by 

r ecor ds of  t he const i t ut i onal  convent i on,  cont empor aneous 

under st andi ngs of  t he j udi c i al  power ,  l egi s l at i ve enact ment s 

i mmedi at el y f ol l owi ng t he adopt i on of  t he const i t ut i on,  and our  

ear l y cases i nt er pr et i ng t he r el evant  const i t ut i onal  and 

st at ut or y pr ovi s i ons.  
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¶32 Per sons ot her  t han j udges have been aut hor i zed t o 

per f or m quasi - j udi c i al  f unct i ons s i nce bef or e t he enact ment  of  

t he Wi sconsi n Const i t ut i on.   See Br yant ,  supr a,  at  1;  see al so 

Faust  v.  St at e,  45 Wi s.  273,  276 ( 1878) .   Dur i ng t he convent i on 

of  1846,  wher e del egat es began t he pr ocess of  dr af t i ng t he 

St at e' s const i t ut i on,  a pr ovi s i on s i mi l ar  t o what  woul d become 

Ar t i c l e VI I ,  Sect i on 23 was consi der ed f or  i ncl usi on.   That  

pr ovi s i on r ead:  

The l egi s l at ur e shal l  have t he power  t o vest  i n c l er ks 
of  cour t s or  i n ot her  compet ent  per sons aut hor i t y t o 
gr ant  such or der s and do such act s as may be deemed 
necessar y f or  t he f ur t her ance of  t he admi ni st r at i on of  
j ust i ce;  but  i n al l  cases t he power s t hus gr ant ed 
shal l  be speci f i ed and det er mi ned.  

Mi l o M.  Quai f e,  The Convent i on of  1846 295 ( 1919) .   Al t hough 

t hi s pr ovi s i on was al t er ed bef or e i t s i ncl usi on i n t he f i nal  

dr af t  of  t he const i t ut i on,  i t s  pr esence i n t he dr af t  

demonst r at es t hat  t he del egat es wer e cogni zant  of  t he need f or  

per sons ot her  t han j udges who coul d exer ci se cer t ai n power s of  

t he j udi c i al  br anch.   Addi t i onal l y,  t he di scussi ons at  t he ear l y 

convent i on i l l ust r at e t hat  t her e exi st ed a need f or  non- j udge 

of f i cer s t o expedi t e t he busi ness of  t he cour t s.   For  exampl e,  

t he i ni t i al  dr af t  of  t he const i t ut i on woul d have pr ovi ded mer el y 

f i ve c i r cui t  cour t  j udges,  see i d.  at  502,  so t he c l er ks 

cont empl at ed by t he pr ovi s i on above coul d have per f or med quasi -

j udi c i al  f unct i ons i n t he absence of  a j udge of  a cour t  of  

r ecor d.  

¶33 I n 1848,  t he const i t ut i onal  convent i on at  Madi son 

adopt ed t he f i r st  const i t ut i on of  t he St at e of  Wi sconsi n.   I t  
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appear s f r om t he l i mi t ed r ecor ds of  t he convent i on and t he 

l anguage of  Ar t i c l e VI I ,  Sect i on 23 t hat  t hat  sect i on was not  

i nt ended t o assi gn t o t hose who wer e not  j udges t he same power s 

as wer e assi gned cour t s.   Rat her ,  Sect i on 23 was i nt ended t o 

al l ow t he l egi s l at ur e t o ass i gn such of f i cer s t he mor e 

admi ni st r at i ve t asks t o be compl et ed on behal f  of  t he cour t s.   

See Jour nal  of  t he Convent i on,  at  420–21.   However ,  Sect i on 23 

was i ncl uded i n t he f i nal  dr af t  of  t he Const i t ut i on,  and t her e 

i s no r ecor d of  addi t i onal  di scussi on,  compar e i d.  at  457 wi t h 

i d.  at  613,  so we l ook el sewher e f or  f ur t her  under st andi ng of  

i t s  i mpor t .  

¶34 Al t hough t he r ecor ds of  t he debat es of  t he convent i on 

ar e l i mi t ed,  i t  i s  evi dent  f r om t hose r ecor ds t hat  t he del egat es 

t o t he convent i on and t he r espect i ve commi t t ees wer e wel l - ver sed 

i n t he pr evai l i ng nor ms and t he r el evant  t er ms of  ar t  at  t he 

t i me.   See gener al l y Jour nal  of  t he Convent i on.   Accor di ngl y,  i n 

i nt er pr et i ng t he use of  t he t er m " [ t ] he j udi c i al  power "  i n 

Ar t i c l e VI I ,  Sect i on 2,  we l ook t o common under st andi ngs of  t he 

t er m at  t he t i me of  t he adopt i on of  t he Wi sconsi n Const i t ut i on.  

¶35 An obvi ous sour ce t o exami ne i s t he Uni t ed St at es 

Const i t ut i on,  whi ch al so expl i c i t l y  vest s " [ t ] he j udi c i al  power "  

i n t he Supr eme Cour t ,  as wel l  as i n ot her  i nf er i or  cour t s t hat  

Congr ess may est abl i sh.   U. S.  Const .  Ar t .  I I I ,  § 1;  see St at e v.  

Beno,  116 Wi s.  2d 122,  135–37,  341 N. W. 2d 668 ( 1984)  

( acknowl edgi ng t hat  t he f r amer s of  t he Wi sconsi n Const i t ut i on 
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sought  gui dance f r om t he f eder al  Const i t ut i on) . 11  Schol ar s have 

not ed t hat  t her e does not  appear  t o be a c l ear  st at ement  as t o 

t he meani ng of  " [ t ] he j udi c i al  power "  i n t he f eder al  

Const i t ut i on,  but  t hat  many cour t s and academi cs have concei ved 

of  t he pr i nci pl e as ei t her  di r ect l y anal ogous t o,  or  c l osel y  

r el at ed t o,  subj ect  mat t er  j ur i sdi ct i on. 12  A concept i on of  t he 

t er m as anal ogous t o j ur i sdi ct i on i s appeal i ng,  i n t hat  t he 

Const i t ut i on pr ovi des t hat  " [ t ] he j udi c i al  power  shal l  ext end 

t o"  t hose enumer at ed cl asses of  cases and cont r over si es l i s t ed 

i n Ar t i c l e I I I ,  Sect i on 2.    

¶36 I f  we appl y t hi s concept  t o t he Wi sconsi n 

Const i t ut i on,  we see t hat  Ar t i c l e VI I ,  Sect i on 2 vest s  

" j ur i sdi ct i on"  i n a uni f i ed cour t  syst em.   Jur i sdi ct i on has been 

i nt er pr et ed t o mean " t he power  t o hear  and det er mi ne t he 

subj ect - mat t er  i n cont r over sy i n [ a]  sui t  bef or e [ a]  cour t . "   

Ri ggs v.  Johnson Cnt y. ,  73 U. S.  166,  187 ( 1867) .   I n t hi s sense,  

anal ogy t o t he f eder al  Const i t ut i on suggest s t hat  t he j udi c i al  

power  i s t he power  t o hear  and det er mi ne cont r over si es bet ween 

par t i es bef or e cour t s. 13  Under  t hi s t heor y,  t he j udi c i al  power  
���������������������������������������� �������������������

11 Those i nvol ved i n dr af t i ng Wi sconsi n' s Const i t ut i on al so 
r el i ed on t he const i t ut i on of  New Yor k f or  gui dance.   See St at e 
v.  Ci t y of  Oak Cr eek,  2000 WI  9,  ¶31,  232 Wi s.  2d 612,  605 
N. W. 2d 526.   

12 See James S.  Li ebman & Wi l l i am F.  Ryan,  " Some Ef f ect ual  
Power " :   The Quant i t y and Qual i t y of  Deci s i onmaki ng Requi r ed of  
Ar t i c l e I I I  Cour t s,  98 Col um.  L.  Rev.  696,  705 & n. 39 ( 1998) .  

13 See Mar bur y v.  Madi son,  5 U. S.  137,  177 ( 1803)  ( " I t  i s  
emphat i cal l y t he pr ovi nce and dut y of  t he j udi c i al  depar t ment  t o 
say what  t he l aw i s.   Those who appl y t he r ul e t o par t i cul ar  
cases,  must  of  necessi t y expound and i nt er pr et  t hat  r ul e. " ) .  
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i s t he ul t i mat e adj udi cat i ve aut hor i t y of  cour t s t o f i nal l y 

deci de r i ght s and r esponsi bi l i t i es as bet ween i ndi v i dual s.   Cf .  

St at e v.  Van Br ockl i n,  194 Wi s.  441,  443,  217 N. W.  277 ( 1927) . 14  

¶37 Our  ear l y cases const r ui ng j udi c i al  power s pr ovi de 

f ur t her  gui dance as t o t he var yi ng nat ur e of  t hose power s and 

demonst r at e t hat ,  i n many i nst ances,  " such j udi c i al  power s"  wer e 

subj ect  t o l egi s l at i ve assi gnment  and l i mi t at i on.   One ear l y  

case exami ned whet her ,  under  t he r el evant  st at ut es,  a cour t  

commi ssi oner  had t he aut hor i t y t o puni sh f or  cont empt  of  t he 

commi ssi oner ' s or der .   See I n r e Remi ngt on,  7 Wi s.  541 ( * 643)  

( 1858) .   I n Remi ngt on,  t hi s cour t  exami ned t he power s of  

commi ssi oner s under  Ar t i c l e VI I ,  Sect i on 23 and,  i n par t i cul ar ,  

t hat  sect i on' s l i mi t at i on of  a commi ssi oner ' s power  t o t hat  of  a 

" j udge of  a c i r cui t  cour t  at  chamber s. "   See i d.  at  551- 55 

( * 653- 58) .   The cour t  r ecogni zed t hat  t he power  of  c i r cui t  cour t  

j udges at  chamber s was subj ect  t o l egi s l at i ve modi f i cat i on and 

concl uded t hat  t he scope of  commi ssi oner s '  power s was nar r ower  

t han t he power s af f or ded a c i r cui t  cour t  j udge at  chamber s.   See 

i d.  at  552- 55 ( * 654–57) .   Wher e chamber s'  power s wer e expanded 

wi t hout  an expr ess expansi on of  commi ssi oner s '  power s,  t he 

���������������������������������������� �������������������
14 Anot her  cour t  has st at ed t hat  t he power s t hat  must  be 

vest ed sol el y i n cour t s ar e t hose t hat  ar e " necessar y t o 
exer ci se t he j ur i sdi ct i on of  t he cour t "  or  t hose whose 
di mi ni shment  or  assi gnment  woul d " abr i dge j udi c i al  power s or  
i nt er f er e wi t h j udi c i al  i ndependence. "   St at e v.  Umezul i ke,  866 
So.  2d 794,  801 ( La.  2004) .  
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commi ssi oner s '  power s woul d not  be pr esumed t o expand. 15  I d.  at  

554- 55 ( * 656- 58) .  

¶38 Our  cases const r ui ng j udi c i al  power s and t hei r  

exer ci se by per sons ot her  t han j udges demonst r at e t hat  j ust  t en 

year s af t er  t he adopt i on of  Ar t i c l e VI I ,  Sect i on 23,  i t  was 

est abl i shed l aw t hat  commi ssi oner s '  power s wer e subj ect  t o 

modi f i cat i on by t he l egi s l at ur e,  I n r e Ki ndl i ng,  39 Wi s.  35,  49-

51 ( 1875) ,  and t hat  power s not  speci f i cal l y gr ant ed woul d not  be 

i mput ed t o commi ssi oner s,  Per r y,  71 Wi s.  2d at  106.   Ther ef or e,  

t he aut hor i zat i on f or  " per sons, "  her e,  cour t  commi ssi oner s,  t o 

���������������������������������������� �������������������
15 Si mi l ar l y,  i n an ear l y gener al  t r eat i se on pl eadi ng and 

pr act i ce,  Davi d Gr aham,  Tr eat i se on t he Pr act i ce of  t he Supr eme 
Cour t  of  t he St at e of  New- Yor k 26- 28 ( 2d ed.  1836) ,  i t  i s  not ed 
t hat  t he power s of  a cour t  commi ssi oner ,  whose power s ext ended 
( at  most )  t o t hose of  a j udge at  chamber s,  wer e dependent  
ent i r el y on l egi s l at i ve gr ant s of  aut hor i t y.    

Anot her  ear l y Wi sconsi n case,  I n r e Ki ndl i ng,  39 Wi s.  35,  
46- 50 ( 1875) ,  pr ovi des subst ant i al  suppor t  f or  an under st andi ng 
of  j udi c i al  power  as havi ng di f f er ent  meani ngs under  di f f er ent  
c i r cumst ances.   The cour t  di st i ngui shed bet ween t he j udi c i al  
power ,  whi ch i s  vest ed sol el y i n const i t ut i onal l y est abl i shed 
cour t s,  and t hose j udi c i al  power s t hat  coul d be l egi s l at i vel y 
conf er r ed on ot her  of f i cer s or  on j udges when t hey wer e not  
act i ng as a cour t .   See i d.  at  58–59.  

Al so,  i n Ki ndl i ng,  counsel  f or  t he pet i t i oner  s t at ed t hat  
t he power  of  a j udge at  chamber s was under st ood at  common l aw t o 
ext end t o " t he maki ng of  such r ul es or  or der s as ar e necessar y 
t o speed t he causes pendi ng i n cour t ,  c l ear  away t he t echni cal  
obst acl es,  and t hus enabl e t he cour t  t o come mor e speedi l y t o a 
hear i ng of  t he mer i t s of  t he causes. "   I d.  at  47–48.   
Speci f i cal l y,  counsel  not ed t hat ,  at  common l aw,  t he power  of  a 
j udge at  chamber s was " pr epar at or y t o an exer ci se of  j udi c i al  
power ,  t hat  i s ,  t he det er mi nat i on of  t he r i ght s of  t he par t i es 
on t he mer i t s of  t he case. "   I d.  at  48.   Thi s under st andi ng 
seemed t o be conf i r med by t he cour t .   I d.  at  60- 61.   
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exer ci se " such j udi c i al  power s"  under  Ar t i c l e VI I ,  Sect i on 23 

was not  i nt ended t o i nvest  i n commi ssi oner s t he same t ype of  

aut hor i t y as " [ t ] he j udi c i al  power "  set  out  i n Ar t i c l e VI I ,  

Sect i on 2,  whi ch i s not  subj ect  t o l egi s l at i ve pr escr i pt i on.  

¶39 Lat er ,  i n Faust ,  we agai n r eaf f i r med t he st at ut or y 

f oundat i on r equi r ed f or  commi ssi oner s '  aut hor i t y . 16  I n Faust ,  a 

cr i mi nal  def endant  asser t ed t hat  t he i ssuance of  t he war r ant  f or  

hi s ar r est  and hi s pr el i mi nar y exami nat i on wer e i nval i d as 

havi ng been under t aken by a cour t  commi ssi oner  who was wi t hout  

const i t ut i onal  or  st at ut or y aut hor i t y t o do so.   Faust ,  45 Wi s.  

at  275–76.   I n uphol di ng t he commi ssi oner ' s act i ons,  we r el i ed 

l ar gel y on t he l egi s l at ur e' s expl i c i t  gr ant  of  such aut hor i t y i n 

Wi s.  St at .  ch.  176,  § 1 ( 1858) .   I d.  

¶40 We al so emphasi zed t hat  bef or e t he adopt i on of  our  

st at e const i t ut i on,  t he 1839 st at ut es " conf er r ed t hi s power  [ t o 

���������������������������������������� �������������������
16 Af t er  our  ear l y cases expl ai ni ng t he st at ut or y f oundat i on 

f or  cour t  commi ssi oner s '  power s as bei ng l i mi t ed t o t hose of  a 
j udge at  chamber s,  we cont i nued t o const r ue commi ssi oner s '  
power s wi t hi n t he const r ai nt s of  t he gover ni ng st at ut or y  
pr ovi s i ons.   See,  e. g. ,  Pot t er  v .  Fr ohbach,  133 Wi s.  1,  6- 7,  112 
N. W.  1087 ( 1907) ;  see al so Wi s.  I ndus.  Sch.  f or  Gi r l s v.  Cl ar k  
Cnt y. ,  103 Wi s.  651,  662,  79 N. W.  422 ( 1899)  ( concl udi ng t hat  
t he " t er m ' j udi c i al  power , '  whi ch,  by sec.  2,  ar t .  VI I ,  of  t he 
const i t ut i on,  i s  l i mi t ed t o cour t s,  was cl ear l y i nt ended t o 
cover  power s s i mi l ar  t o t hose whi ch wer e exer ci sed by cour t s i n 
t he t r i al  of  causes pr i or  t o t he const i t ut i on,  not  mat t er s of  
mer e j udi c i al  admi ni st r at i on,  or  t hose t hi ngs of  a j udi c i al  
nat ur e whi ch had pr evi ousl y been exer ci sed by a j udge at  
chamber s" ) ;  Anonymous,  8 Wi s.  190 ( * 388) ,  191 ( * 389)  ( 1859)  
( Thi s case was uncapt i oned,  but  i s appended wi t h an expl anat i on 
t hat  t he opi ni on was f ound among t he paper s of  t he l at e Chi ef  
Just i ce Edwar d V.  Whi t on,  and t hat  publ i cat i on was war r ant ed due 
t o " [ t ] he i mpor t ance of  t he poi nt  deci ded. "   I d.  at  190 ( * 388) .  
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i ssue a war r ant ]  upon t he j udges of  t he cour t s of  r ecor d i n t he 

t er r i t or y,  t o be exer ci sed bot h i n t er m t i me and i n vacat i on.   

Thi s power  of  ar r est  and exami nat i on of  of f ender s by pr ocess 

i ssued by t he j udges of  t he cour t s of  r ecor d i n vacat i on,  was a 

known power  .  .  .  . "   I d.  at  276.   Recogni z i ng t hat  t he 

const i t ut i on had not  wi t hdr awn t hi s aut hor i t y,  we hel d t hat  t he 

pr ovi s i on of  t hose power s of  j udges at  chamber s t o cour t  

commi ssi oner s was val i d,  as was t he commi ssi oner ' s exer ci se of  

t he assi gned power s.   I d.   

¶41 Two subsequent  cases pr ovi de subst ant i al  gui dance i n 

our  under st andi ng of  t he nat ur e of  j udi c i al  power  and t he 

exer ci se of  such power s by per sons ot her  t han j udges.   Fi r st ,  i n 

St at e v.  Kr i egbaum,  194 Wi s.  229,  215 N. W.  896 ( 1927) ,  we wer e 

cal l ed upon t o exami ne t he val i di t y of  a sear ch war r ant  i ssued 

by a j ust i ce of  t he peace and execut ed upon t he per son of  t he 

def endant .   I d.  at  231.   As wi t h cour t  commi ssi oner s,  t he 

aut hor i t y of  j ust i ces of  t he peace was gr ounded i n st at ut e and,  

t her ef or e,  t hey di d not  possess any power s not  expr essl y gr ant ed 

by st at ut e.   I d.  at  231- 32.   The st at ut es at  t hat  t i me 

aut hor i zed j ust i ces of  t he peace t o i ssue war r ant s f or  sear ches 

of  houses or  ot her  pl aces,  but  not  f or  sear ches of  per sons.   I d.  

at  232.   Fr om t hat  excl usi ve st at ut or y enumer at i on,  we concl uded 

t hat  t he st at ut or y aut hor i t y of  j ust i ces of  t he peace di d not  

ext end t o i ssui ng war r ant s f or  t he sear ch of  per sons.   See i d.  

¶42 The same year  we deci ded Kr i egbaum,  we al so deci ded 

Van Br ockl i n,  whi ch i nvol ved a chal l enge t o t he aut hor i t y of  a 

c l er k of  cour t  t o i ssue a sear ch war r ant .   I n hol di ng t hat  
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c l er ks wer e aut hor i zed t o i ssue sear ch war r ant s,  we r el i ed on 

t he st at ut or y gr ant  of  power ,  as wel l  as t he di st i nct i on bet ween 

di f f er ent  uses of  t he phr ase " j udi c i al  power "  i n t he 

const i t ut i on and st at ut es.   See Van Br ockl i n,  194 Wi s.  at  443-

47.   We r el at ed a def i ni t i on of  t he j udi c i al  power  t hat  i s 

vest ed excl usi vel y i n cour t s as " t he power  of  a cour t  t o deci de 

and pr onounce a j udgment  and car r y i t  i nt o ef f ect  bet ween 

per sons and par t i es who br i ng a case bef or e i t  f or  deci s i on. "   

I d.  at  443 ( i nt er nal  quot at i on and ci t at i on omi t t ed) .   Thi s 

power  was di st i ngui shed f r om quasi - j udi c i al  power  t hat  was not  

vest ed sol el y i n cour t s and coul d be exer ci sed by i ndi v i dual  

j udges and ot her  of f i c i al s when a st at ut e per mi t t ed i t .   I d.  at  

444.   The power  t o i ssue sear ch war r ant s,  whi ch t he cl er k of  

cour t  was per mi t t ed t o empl oy due t o l egi s l at i ve enact ment ,  f el l  

wi t hi n t he c l ass of  quasi - j udi c i al  f unct i ons t hat  coul d be 

exer ci sed by i ndi v i dual s,  i ncl udi ng non- j udges.   I d.  at  447.   

Accor di ngl y,  we hel d t hat  t he sear ch war r ant  was val i d.   I d.  at  

448.  

¶43 Due t o t he const i t ut i onal  per mi ssi on gr ant ed t o t he 

l egi s l at ur e t o vest  i n i ndi v i dual  of f i cer s cer t ai n quasi -

j udi c i al  power s and t he exer ci se of  t he power s of  a j udge at  

chamber s under  common l aw,  we concl ude t hat  " such j udi c i al  

power s, "  as descr i bed i n Wi s.  Const .  ar t .  VI I ,  § 23 ( r epeal ed,  

1977) ,  cannot  be equi val ent  t o " [ t ] he j udi c i al  power "  expr essed 

i n Ar t i c l e VI I ,  Sect i on 2,  whi ch t he const i t ut i on vest s i n t he 

cour t s of  t he St at e.  
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¶44 The const i t ut i onal  vest i ng of  t he j udi c i al  power  i n 

t he cour t s of  t he St at e does not  exhaust  al l  power s t hat  may 

appear  j udi c i al ,  nor  r equi r e t hat  t hey be exer ci sed by an 

el ect ed of f i c i al .   For  exampl e,  whi l e t he const i t ut i on vest s t he 

j udi c i al  power  i n speci f i ed cour t s,  t he const i t ut i on al so 

cont empl at es unel ect ed of f i cer s exer ci s i ng a t ype of  j udi c i al  

power .   Speci f i cal l y,  Ar t i c l e VI I ,  Sect i on 2 pr ovi des t hat  t he 

j udi c i al  power  shal l  be vest ed i n muni ci pal  cour t s " i f  

aut hor i zed by t he l egi s l at ur e. "    

¶45 Chapt er  755 of  t he st at ut es aut hor i zes t he cr eat i on of  

muni ci pal  cour t s.   Wi sconsi n St at .  § 755. 02 r equi r es t hat  

muni ci pal  j udges be el ect ed.   However ,  no const i t ut i onal  

pr ovi s i on r equi r es t he el ect i on of  muni ci pal  j udges.   See Wi s.  

Const .  ar t .  VI I ,  §§ 2,  14.   Ther ef or e,  wer e i t  not  f or  § 755. 02,  

muni ci pal  j udges coul d exer ci se " [ t ] he j udi c i al  power "  gr ant ed 

under  Ar t i c l e VI I ,  Sect i on 2 wi t hout  bei ng el ect ed.   St at ed 

ot her wi se,  t he const i t ut i onal  aut hor i t y t o exer c i se t he j udi c i al  

power  i n a muni ci pal  cour t  i s  not  dependent  upon bei ng an 

el ect ed j udge.   Accor di ngl y,  t he nonel ect ed st at us of  c i r cui t  

cour t  commi ssi oner s does not  cr eat e a const i t ut i onal  i mpedi ment  

t o t hei r  st at ut or y aut hor i t y t o i ssue war r ant s.  

F.   1977 Amendment s 

¶46 Pr i or  t o t he adopt i on of  t he 1977 const i t ut i onal  

amendment s,  Ar t i c l e VI I ,  Sect i on 23 ci r cumscr i bed t he aut hor i t y  

of  t he l egi s l at ur e,  so t hat  t he l egi s l at ur e coul d not  assi gn t o 

cour t  commi ssi oner s mor e power  t han was al l owed t o a c i r cui t  

cour t  j udge at  chamber s under  t he common l aw at  t he t i me of  t he 
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const i t ut i on' s r at i f i cat i on.   I n t he absence of  such 

pr escr i pt i ons,  however ,  i t  coul d be ar gued t hat  t he l egi s l at i ve 

power  i s mor e br oad;  i ndeed,  " t he power  of  t he st at e 

l egi s l at ur e,  unl i ke t hat  of  t he f eder al  congr ess,  i s  pl enar y i n 

nat ur e. "   St at e ex r el .  McCor mack v.  Fol ey,  18 Wi s.  2d 274,  277,  

118 N. W. 2d 211 ( 1962) .   Ther ef or e,  pr ovi s i ons i n t he Wi sconsi n 

Const i t ut i on ser ve mai nl y as br akes on t he power  of  t he 

l egi s l at ur e,  whi ch may ot her wi se " exer ci se al l  l egi s l at i ve power  

not  f or bi dden by t he const i t ut i on or  del egat ed t o t he gener al  

gover nment ,  or  pr ohi bi t ed by t he const i t ut i on of  t he Uni t ed 

St at es. "   I d.  ( quot i ng Bushnel l  v.  Bel oi t ,  10 Wi s.  155 ( * 195) ,  

168- 69 ( * 225)  ( 1860) ) .   Fur t her  r est r i ct i on on t he l egi s l at ur e' s  

aut hor i t y t o act  may be i mpl i ed f r om t he separ at i on of  power s 

bet ween t he br anches of  gover nment .   See Washi ngt on,  83 Wi s.  2d 

at  826 n. 13.   Wi t h t hese pr i nci pl es i n mi nd,  we t ur n t o t he 

const i t ut i onal  amendment s of  1977 and,  i n par t i cul ar ,  t he r epeal  

of  Ar t i c l e VI I ,  Sect i on 23.  

¶47 I n 1977,  af t er  many year s17 of  consi der at i on and s t udy 

of  t he Wi sconsi n cour t  syst em,  t he l egi s l at ur e passed 1977 

S. J. R.  7,  whi ch aut hor i zed a vot e by t he c i t i zens on sweepi ng 

changes t o t he St at e' s j udi c i al  st r uct ur e.   I n addi t i on t o 

cr eat i ng t he i nt er medi at e cour t  of  appeal s and uni f y i ng t he 

���������������������������������������� �������������������
17 See,  e. g. ,  Wi sconsi n Legi s l at i ve Joi nt  Commi t t ee on 

I nvest i gat i on of  t he Cour t s,  Repor t  of  Joi nt  Commi t t ee of  t he 
Legi s l at ur e of  Wi sconsi n on I nvest i gat i on of  t he Or gani zat i on 
and Syst em of  t he Cour t s i n Wi sconsi n 5 ( 1915)  ( ur gi ng t hat  
" ever y st ep t aken i n t he f ut ur e shoul d be r at her  al ong t he l i ne 
of  s i mpl i f y i ng t he cour t  syst em and maki ng t he same f l exi bl e" ) .  
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count y cour t s and ci r cui t  cour t s ,  t he amendment  r epeal ed Ar t i c l e 

VI I ,  Sect i on 23,  whi ch r el at ed t o vest i ng of  " such j udi c i al  

power s"  i n cour t  commi ssi oner s.  

¶48 I n t he ear l y 1970s,  when t he l egi s l at ur e ser i ousl y 

began t o consi der  amendi ng t he const i t ut i onal  pr ovi s i ons 

r el at i ng t o t he cour t s,  t he pr i mar y concer ns had been t he 

ef f i c i ency of  t he St at e' s cour t s and t he pr omot i on of  uni f or mi t y 

wi t hi n t he cour t  syst em.   See Rober t  J.  Mar t i neau,  " Judi c i al  

Ref or m i n Wi sconsi n:   Some Mor e Lessons f or  Ref or mer s, "  i n Cour t  

Ref or m i n Seven St at es 87,  88 ( Lee Powel l  ed.  1980) .   I n 1971,  

i n r esponse t o ur gi ngs by Chi ef  Just i ce Hal l ows,  Gover nor  Lucey 

cr eat ed t he Ci t i zens St udy Commi t t ee on Judi c i al  Or gani zat i on,  

t o st udy t he cour t  syst em' s most  pr essi ng needs.   I d.  at  88–89.   

Af t er  near l y t wo year s of  meet i ngs,  hear i ngs,  and r esear ch,  t he 

Commi t t ee submi t t ed a f i nal  r epor t  t o t he gover nor .   See i d.  at  

89.   That  r epor t  made numer ous r ecommendat i ons r egar di ng cour t  

st r uct ur e,  admi ni st r at i on,  and ef f i c i ency.   See i d.  

¶49 Rel evant  t o our  pr esent  i nqui r y,  t he Ci t i zens St udy 

Commi t t ee r ecommended t hat  t he use of  per sonnel  ot her  t han 

j udges be expanded i n any j udi c i al  st r uct ur e t hat  woul d be 

devel oped.   See Ci t i zens St udy Commi t t ee on Judi c i al  

Or gani zat i on,  Repor t  t o Gover nor  Pat r i ck J.  Lucey 216–21 ( 1973) .   

The r epor t  f ocused on t he wi de ar r ay of  t asks per f or med by 

j udges on a dai l y basi s t hat  " do not  r equi r e per f or mance by an 

i ndi v i dual  wi t h f ul l  j udi c i al  t r ai ni ng. "   I d.  at  217.   Not i ng 

t he pr eval ence of  " l ay j udges"  t hr oughout  t he devel opment  of  t he 

common l aw,  t he r epor t  di scussed t he r ol es of  t hese nonl awyer  
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of f i c i al s who had l ong been vest ed wi t h aut hor i t y t o i ssue 

sear ch and ar r est  war r ant s,  set  bai l ,  and conduct  pr el i mi nar y 

hear i ngs,  among ot her  dut i es.   I d.  

¶50 The Ci t i zens St udy Commi t t ee r epor t  concl uded t hat  

cour t  commi ssi oner s,  who,  i n Wi sconsi n,  ar e r equi r ed t o be 

l i censed at t or neys,  wer e not  bei ng ut i l i zed t o t hei r  f ul l  

pot ent i al .   For  cer t ai n dut i es,  t he commi t t ee envi s i oned cour t  

commi ssi oner s as of f - hour s j udi c i al  subst i t ut es,  especi al l y i n 

t he cont ext  of  pr e- t r i al  cr i mi nal  pr ocedur e.   See i d.  at  220.   

As a means of  expandi ng t he use of  cour t  commi ssi oner s,  t he 

r epor t  r ecommended t hat  commi ssi oner s be pl aced under  t he 

aut hor i t y of  t he St at e ( r at her  t han count i es)  and t hat  t hei r  

dut i es be expanded beyond what  was t hen aut hor i zed,  t o t he 

gr eat est  ext ent  al l owed by t he supr eme cour t ,  whi ch woul d 

over see cour t  commi ssi oner s.   See i d.  at  219.   

¶51 The Repor t  of  t he Ci t i zens St udy Commi t t ee became t he 

bl uepr i nt  f or  t he l egi s l at i ve pl ans f or  cour t  r eor gani zat i on.   

See Mar t i neau,  supr a at  89.   I n t he ear l y st ages of  pr oposed 

cour t  r eor gani zat i on,  t he commi t t ee' s r ecommendat i ons r egar di ng 

cour t  commi ssi oner s di d not  suggest  r epeal  of  t he const i t ut i onal  

pr ovi s i on r el at i ng t o cour t  commi ssi oner s '  power s.   For  exampl e,  

an i ni t i al  1975 ver si on of  t he pr oposed amendment s di d not  

cont empl at e any change t o Ar t i c l e VI I ,  Sect i on 23.   See Dr af t i ng 

Fi l e f or  1975 A. J. R.  11,  Anal ysi s by t he Legi s l at i ve Ref er ence 

Bur eau,  Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi s.  

¶52 Soon af t er  t he i ni t i al  dr af t s,  however ,  Ar t i c l e VI I ,  

Sect i on 23 was sl at ed f or  r epeal  i n ever y subsequent  dr af t  of  
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t he r esol ut i on t hat  woul d become t he basi s f or  t he 1977 j udi c i al  

r eor gani zat i on amendment s.   I n each dr af t ,  t he dr af t er ' s not e 

accompanyi ng Sect i on 23 r emai ned t he same,  pr ovi di ng t hat  " [ t ] he 

sect i on aut hor i zes t he l egi s l at ur e t o cr eat e an appoi nt i ve 

of f i ce of  count y cour t  commi ssi oner .   The const i t ut i onal  

aut hor i zat i on i s r epeal ed;  t he of f i ce cont i nues under  st at ut e 

l aw ( e. g.  sect i on 252. 14) . "   I d.   Af t er  numer ous dr af t s 

pr oposi ng t hi s t r eat ment  of  Sect i on 23,  t he l egi s l at ur e passed 

1977 S. J. R.  7,  appr ovi ng t he pr oposed amendment s f or  t he second 

t i me. 18  The quest i ons of  cour t  r eor gani zat i on wer e t hen put  t o 

t he peopl e of  Wi sconsi n,  who appr oved t he amendment s i n Apr i l  

1977.  

¶53 Al t hough t he quest i ons pr esent ed t o vot er s f ocused on 

t he br oader  i ssues of  cour t  uni f i cat i on and r ef or m wi t hout  

aski ng speci f i cal l y about  t he r epeal  of  Ar t i c l e VI I ,  Sect i on 23,  

r el at i ng t o cour t  commi ssi oner s '  power s,  cont empor aneous 

l egi s l at i ve and medi a r epor t s pr ovi de i nsi ght  i nt o t he concer ns 

and consi der at i ons f aci ng vot er s.   These sour ces suppor t  t he 

concl usi on t hat  t he amendment s wer e i nt ended t o mai nt ai n t he 

val i di t y of  cour t  commi ssi oner s '  exer ci se of  t hei r  st at ut or y 

power s.   For  exampl e,  many newspaper  r epor t s dur i ng t he 

amendment  pr ocess f ocused on t he congest i on of  t he cour t s and 

t he need f or  measur es t o i mpr ove admi ni st r at i ve ef f i c i ency,  wi t h 

���������������������������������������� �������������������
18 The Wi sconsi n Const i t ut i on r equi r es t hat  a pr oposed 

const i t ut i onal  amendment  be passed by t wo consecut i ve 
l egi s l at ur es bef or e bei ng pr esent ed t o t he peopl e f or  
r at i f i cat i on.   Wi s.  Const .  ar t .  XI I ,  § 1.   
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some r epor t s not i ng t he benef i c i al  ef f ect  t hat  expanded use of  

cour t  commi ssi oner s coul d have.   See,  e. g. ,  Ani t a Cl ar k,  Count y 

Cour t s Bogged Down,  Wi s.  St at e J. ,  Apr i l  17,  1977,  at  8.  

¶54 Si mi l ar l y,  i nf or mat i onal  memor anda r el at i ng t o t he 

pr oposed amendment s and publ i shed by t he Wi sconsi n Legi s l at i ve 

Counci l  r ecommended t hat  commi ssi oner s '  power s shoul d cont i nue 

undi mi ni shed,  or  even be expanded,  af t er  r epeal  of  Ar t i c l e VI I ,  

Sect i on 23.   One memor andum not es t hat  t he r epeal  of  cer t ai n 

obsol et e pr ovi s i ons,  i ncl udi ng Sect i on 23,  woul d have t he ef f ect  

of  " al l owi ng t he Legi s l at ur e and Supr eme Cour t  gr eat er  

f l exi bi l i t y  t o deal  wi t h t he i ssues of  cour t  f i nance,  

cal endar i ng of  act i ons and par aj udi c i al  per sonnel  i n t he 

f ut ur e. "   Wi sconsi n Legi s l at i ve Counci l ,  Summar y and Anal ysi s of  

1975 Enr ol l ed Joi nt  Resol ut i on 13 Rel at i ng t o t he St at e Cour t  

Syst em 6 ( 1976) .   Anot her  l at er  memor andum r eaf f i r med t he br oad 

power s t hat  cour t  commi ssi oner s hel d,  even i n l i ght  of  t he 

peopl e' s r epeal  of  t he const i t ut i onal  pr ovi s i on r el at i ng t o 

commi ssi oner s '  exer ci se of  " such j udi c i al  power s. "   See 

Wi sconsi n Legi s l at i ve Counci l ,  I nf or mat i on Memor andum 78- 8,  

Power s and Dut i es of  Fami l y Cour t  Commi ssi oner s 2 ( Apr i l  13,  

1978) .  

¶55 Al t hough t hese r epor t s pr ovi de a gl i mpse i nt o t he 

l egi s l at i ve and publ i c concept i ons of  t he ef f ect  of  t he 1977 

amendment s,  an even cl ear er  pi ct ur e of  how t hose amendment s wer e 

under st ood can be f ound i n t he l egi s l at i ve enact ment s 

i mmedi at el y f ol l owi ng adopt i on of  t he amendment s.   Pr ovi s i ons 

enact ed by t he 1977–78 l egi s l at ur e expanded t he power s of  cour t  
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commi ssi oner s t o i ncl ude dut i es not  pr evi ousl y  descr i bed.   For  

exampl e,  chapt er  323,  sect i on 13,  Laws of  1977,  cr eat ed Wi s.  

St at .  § 757. 69,  whi ch i ncl uded aut hor i zat i on f or  commi ssi oner s 

t o pr esi de at  i ni t i al  appear ances,  hear  pet i t i ons f or  ment al  

heal t h commi t ment s,  and conduct  uncont est ed pr obat e pr oceedi ngs,  

i n addi t i on t o many ot her  dut i es.   We have r ecogni zed t hat  ear l y  

l egi s l at i ve enact ment s f ol l owi ng t he passage of  a const i t ut i onal  

pr ovi s i on pr ovi de gui dance i n i nt er pr et i ng t he meani ng of  t hat  

pr ovi s i on.   See Buse,  74 Wi s.  2d at  568.   Ther ef or e,  t hi s near -

s i mul t aneous expansi on of  cour t  commi ssi oner  power s l ends 

suppor t  t o t he val i di t y of  t he cont i nui ng exer ci se of  t hose 

power s.  

¶56 Accor di ngl y,  i n l i ght  of  t he wi del y r ecogni zed need 

f or  cour t  r ef or m l eadi ng up t o t he 1977 amendment s,  t he peopl e' s 

adopt i on t her eof ,  and t he l egi s l at ur e' s near - i mmedi at e vest i ng 

of  br oad ef f i c i ency- pr omot i ng dut i es i n cour t  commi ssi oner s,  we 

concl ude t hat  t he r epeal  of  Ar t i c l e VI I ,  Sect i on 23 di d not  

di mi ni sh t he r ol e or  aut hor i t y of  cour t  commi ssi oner s.   

Ther ef or e,  we const r ue t he 1977 amendment s and t he subsequent  

l egi s l at i ve enact ment s t o gi ve ef f ect  t o t he expr essed wi l l  of  

t he peopl e i n r epeal i ng Sect i on 23.   See Col e,  264 Wi s.  2d 520,  

¶10.   To t hat  end,  we concl ude t hat  Wi s.  St at .  § 757. 69( 1) ( b) ' s 

vest i ng i n cour t  commi ssi oner s of  t he aut hor i t y t o i ssue sear ch 

war r ant s di d not  cont r avene pr ovi s i ons of  t he Wi sconsi n 

Const i t ut i on at  t he t i me of  t he 1977 amendment s,  and i t  does not  

do so t oday.  
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¶57 St at ed ot her wi se,  t he l egi s l at i ve empower ment  of  cour t  

commi ssi oner s pur suant  t o Wi s.  St at .  § 757. 69( 1) ( b)  does not  

const i t ut e an unconst i t ut i onal  del egat i on of  " [ t ] he j udi c i al  

power "  of  t he cour t s.   As di scussed pr evi ousl y,  t her e ar e many 

quasi - j udi c i al  f unct i ons t hat  bear  on t he ef f i c i ent  

admi ni st r at i on of  j ust i ce,  and t hose dut i es may by l egi s l at i ve 

assi gnment  be under t aken by cour t  commi ssi oner s. 19   

¶58 Fr om t he f or egoi ng,  we concl ude t hat  t he sear ch 

war r ant  i ssued f or  Wi l l i ams'  home was val i d.   Wi l l i ams has not  

asser t ed t hat  t he sear ch war r ant  was def i c i ent  i n any aspect ,  

except  t hat  i t  was i ssued by a cour t  commi ssi oner .   Because we 

concl ude t hat  commi ssi oner s have been val i dl y  aut hor i zed t o 

i ssue such war r ant s under  Wi s.  St at .  § 757. 69( 1) ( b) ,  we f i nd no 

r eason t o over t ur n t he war r ant .   As we have not ed,  Wi l l i ams 

f aced a subst ant i al  bur den i n asser t i ng t hat  § 757. 69( 1) ( b)  i s  

an unconst i t ut i onal  exer ci se of  l egi s l at i ve aut hor i t y,  and he 

has f ai l ed t o meet  t hat  bur den.  

I I I .   CONCLUSI ON 

¶59 Thr oughout  Wi sconsi n' s hi st or y,  i ncl udi ng bef or e t he 

r at i f i cat i on of  t he Wi sconsi n Const i t ut i on,  non- j udges have been 

aut hor i zed by st at ut e t o i ssue sear ch war r ant s.   Ther ef or e,  we 

concl ude t hat  t he i ssuance of  a sear ch war r ant  i s not  an 

exer ci se of  " [ t ] he j udi c i al  power , "  as t hat  phr ase i n empl oyed 

i n Ar t i c l e VI I ,  Sect i on 2 of  t he Wi sconsi n Const i t ut i on.   

���������������������������������������� �������������������
19 Because we deci de based on t he appl i cabl e st at ut es,  we do 

not  r each t he i ssue of  whet her  a c i r cui t  cour t  possesses 
i nher ent  aut hor i t y t o del egat e j udi c i al  power s.  
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I nst ead,  i ssuance of  a val i d sear ch war r ant  r equi r es t hat  t he 

i ndi v i dual  be aut hor i zed by l aw t o i ssue t he war r ant ,  t hat  he or  

she be neut r al  and det ached,  and t hat  t he war r ant  be i ssued onl y  

upon a showi ng of  pr obabl e cause.    

¶60 Because we al so concl ude t hat  Wi s.  St at .  

§ 757. 69( 1) ( b) ,  whi ch al l ocat es t he power  t o i ssue sear ch 

war r ant s t o c i r cui t  cour t  commi ssi oner s,  does not  i mper mi ssi bl y  

i nt r ude upon " [ t ] he j udi c i al  power "  gr ant ed t o t he cour t s by 

Ar t i c l e VI I ,  Sect i on 2 of  t he Wi sconsi n Const i t ut i on,  we hol d 

t hat  § 757. 69( 1) ( b)  i s const i t ut i onal .   Ther ef or e,  t he c i r cui t  

cour t  commi ssi oner ' s sear ch war r ant  was val i dl y i ssued.   

Accor di ngl y,  we af f i r m t he ci r cui t  cour t ' s  deni al  of  Wi l l i ams'  

mot i on t o suppr ess.  

By the Court.—The j udgment  and or der  of  t he c i r cui t  cour t  

i s  af f i r med.  

¶61 ANN WALSH BRADLEY,  J. ,  and DAVI D T.  PROSSER,  J. ,  di d 

not  par t i c i pat e.    
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¶62 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  The 

i nst ant  case r equi r es t he cour t  t o det er mi ne whet her  one aspect  

of  Wi s.  St at .  § 757. 69( 1) ( b) ,  namel y t he l anguage t hat  gr ant s 

cour t  commi ssi oner s aut hor i t y t o i ssue sear ch war r ant s,  i s  an 

unconst i t ut i onal  del egat i on of  j udi c i al  power  v i ol at i ng Ar t i c l e 

VI I ,  Sect i on 2 of  t he Wi sconsi n Const i t ut i on.   The cour t  i s  not  

asked t o deci de,  and does not  deci de,  whet her  al l  t he power s of  

cour t  commi ssi oner s set  f or t h i n Wi s.  St at .  § 757. 69( 1) ( b)  or  i n 

§ 757. 69 ar e const i t ut i onal . 1   

¶63 The quest i on bef or e t he cour t  i s  whet her  a cour t  

commi ssi oner ' s i ssuance of  a sear ch war r ant  i s t he exer ci se of  

j udi c i al  power  i n v i ol at i on of  t he Wi sconsi n Const i t ut i on.    

¶64 Ar t i c l e VI I ,  Sect i on 2 vest s j udi c i al  power  i n 

speci f i ed cour t s,  not  i n cour t  commi ssi oner s.   To det er mi ne t he 

const i t ut i onal i t y of  t he l egi s l at ur e' s aut hor i z i ng cour t  

commi ssi oner s t o i ssue sear ch war r ant s under  Wi s.  St at .  

§ 757. 69( 1) ( b) ,  we must  i nt er pr et  t he meani ng of  t he phr ase 

���������������������������������������� �������������������
1 Wi sconsi n St at .  § 757. 69( 1) ( b)  pr ovi des as f ol l ows:  

Power s and dut i es of  c i r cui t  cour t  commi ssi oner s.  ( 1)   
A c i r cui t  cour t  commi ssi oner  may:  

.  .  .  .  

( b)  I n cr i mi nal  mat t er s i ssue summonses,  ar r est  
war r ant s or  sear ch war r ant s,  det er mi ne pr obabl e cause 
t o suppor t  a war r ant l ess ar r est ,  conduct  i ni t i al  
appear ances of  per sons ar r est ed,  set  bai l ,  i nf or m t he 
def endant  i n accor dance wi t h s.  970. 02( 1) ,  r ef er  t he 
per son t o t he aut hor i t y f or  i ndi gency det er mi nat i ons 
speci f i ed under  s.  977. 07( 1) ,  conduct  t he pr el i mi nar y 
exami nat i on and ar r ai gnment ,  and,  wi t h t he consent  of  
bot h t he st at e and t he def endant ,  accept  a gui l t y 
pl ea.  .  .  .     
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" j udi c i al  power "  used i n Ar t i c l e VI I ,  Sect i on 2 of  t he Wi sconsi n 

Const i t ut i on.       

¶65 I n i nt er pr et i ng a const i t ut i onal  pr ovi s i on,  t he cour t  

or di nar i l y  t ur ns t o t hr ee sour ces:  t he wor ds i n t he 

const i t ut i onal  pr ovi s i on i n t he cont ext  used;  t he const i t ut i onal  

debat es and pr act i ces i n exi st ence at  t he t i me of  t he adopt i on 

of  t he const i t ut i onal  pr ovi s i on;  and t he ear l i est  i nt er pr et at i on 

of  t he const i t ut i onal  pr ovi s i on by t he l egi s l at ur e as mani f est ed 

i n t he f i r st  l aw passed f ol l owi ng adopt i on. 2  Thi s l i s t  of  

sour ces f or  or  appr oaches t o const i t ut i onal  i nt er pr et at i on i s 

not  exhaust i ve.  

¶66 To answer  t he quest i on pr esent ed I  l ook t o t he t hr ee 

sour ces and t ur n f i r st  t o t he t ext  of  t he Wi sconsi n 

Const i t ut i on.   Ar t i c l e VI I ,  Sect i on 2,  as r evi sed i n 1978,  

pr ovi des:    

The j udi c i al  power  of  t hi s st at e shal l  be vest ed i n a 
uni f i ed cour t  syst em consi st i ng of  one supr eme cour t ,  
a cour t  of  appeal s,  a c i r cui t  cour t ,  such t r i al  cour t s 
of  gener al  uni f or m st at ewi de j ur i sdi ct i on as t he 
l egi s l at ur e may cr eat e by l aw,  and a muni ci pal  cour t  
i f  aut hor i zed by t he l egi s l at ur e .  .  .  .  3   

¶67 A cour t  commi ss i oner  i s not  one of  t he ent i t i es i n 

whi ch t he j udi c i al  power  of  t hi s st at e vest s under  Ar t i c l e VI I ,  

Sect i on 2.   Cour t  commi ssi oner s do,  however ,  appear  i n 

���������������������������������������� �������������������
2 St at e v.  Beno,  116 Wi s.  2d 122,  136- 37,  341 N. W. 2d 668 

( 1984) .  

3 Ar t i c l e VI I ,  Sect i on 2 embodi es t he separ at i on of  power s 
pr i nci pl es i nher ent  i n t he Const i t ut i on t hat  pr ot ect  each br anch 
of  gover nment  f r om i ncur si on by t he ot her s.  
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l egi s l at i on as ear l y as 1849.   Wi s.  St at .  ch.  10,  § 75 ( 1849) .   

" Judi c i al  power "  i s not  def i ned i n t he const i t ut i on.  

¶68 Pr i or  i t er at i ons of  Ar t i c l e VI I ,  Sect i on 2 s i mi l ar l y 

di d not  def i ne " j udi c i al  power "  or  vest  i t  i n cour t  

commi ssi oner s.   Fr om 1848 unt i l  1966,  Ar t i c l e VI I ,  Sect i on 2 

pr ovi ded i n r el evant  par t  as f ol l ows:    

The j udi c i al  power  of  t hi s st at e,  bot h as t o mat t er s 
of  l aw and equi t y,  shal l  be vest ed i n a supr eme cour t ,  
c i r cui t  cour t s,  cour t s of  pr obat e,  and i n j ust i ces of  
t he peace.   The l egi s l at ur e may al so vest  such 
j ur i sdi ct i on as shal l  be deemed necessar y i n muni ci pal  
cour t s,  and shal l  have t he power  t o est abl i sh i nf er i or  
cour t s i n t he sever al  count i es .  .  .  .    

¶69 I n 1966,  Ar t i c l e VI I ,  Sect i on 2 was amended t o del et e 

j ust i ces of  t he peace f r om t he l i s t  of  ent i t i es i n whi ch t he 

j udi c i al  power  of  t he st at e i s vest ed,  among ot her  changes.   

Fr om 1966 unt i l  1977,  Ar t i c l e VI I ,  Sect i on 2 pr ovi ded i n 

r el evant  par t  as f ol l ows:  

The j udi c i al  power  of  t hi s st at e,  bot h as t o mat t er s 
of  l aw and equi t y,  shal l  be vest ed i n a supr eme cour t ,  
c i r cui t  cour t s,  and cour t s of  pr obat e.   The 
l egi s l at ur e may al so vest  such j ur i sdi ct i on as shal l  
be deemed necessar y i n muni ci pal  cour t s,  and may 
aut hor i ze t he est abl i shment  of  i nf er i or  cour t s i n t he 
sever al  count i es,  c i t i es,  v i l l ages or  t owns,  wi t h 
l i mi t ed c i v i l  and cr i mi nal  j ur i sdi ct i on.  .  .  .     

¶70 " Judi c i al  power , "  as used i n any ver si on of  t he 

Wi sconsi n Const i t ut i on,  has not  been cl ear l y def i ned.   Not hi ng 

i n any of  t he ver si ons of  t he Wi sconsi n Const i t ut i on or  i n t he 

dr af t i ng hi st or y  of  t he 1848,  1966,  or  1978 i t er at i ons of  

Ar t i c l e VI I ,  Sect i on 2 sheds l i ght  on t he meani ng of  " j udi c i al  

power "  or  on whet her  t he meani ng of  " j udi c i al  power "  has changed 

wi t h t he amendment s t o Ar t i c l e VI I ,  Sect i on 2.  
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¶71 Whi l e t he t ext  and hi st or y of  Ar t i c l e VI I ,  Sect i on 2 

pr ovi de l i t t l e i nsi ght  i nt o whet her  i ssui ng a sear ch war r ant  i s 

par t  of  t he const i t ut i onal  concept  of  " j udi c i al  power , "  ot her  

const i t ut i onal  pr ovi s i ons ar e mor e avai l i ng.   I t  i s  di f f i cul t  t o 

def i ne " j udi c i al  power , "  but  det er mi ni ng,  on t he basi s of  ot her  

const i t ut i onal  pr ovi s i ons and hi st or i cal l y accept ed pr act i ces,  

t hat  cer t ai n act s ar e not  par t  of  t he const i t ut i onal  concept  of  

" j udi c i al  power "  may be a mor e manageabl e t ask. 4 

¶72 I  agr ee wi t h t he maj or i t y t hat  t he hi st or y of  t he 

war r ant  r equi r ement  f ound i n Ar t i c l e I ,  Sect i on 11 and t he 

cl osel y anal ogous Four t h Amendment  of  t he f eder al  const i t ut i on 

i s r el evant  t o deci di ng t he pr esent  case.   Not hi ng on t he f ace 

of  Ar t i c l e I ,  Sect i on 11 or  t he Four t h Amendment  or  t he hi st or y 

of  t hese pr ovi s i ons r equi r es a sear ch war r ant  t o be i ssued by a 

deci s i on maker  vest ed wi t h " j udi c i al  power "  as t hat  phr ase i s 

used i n Ar t i c l e VI I ,  Sect i on 2.    

¶73 The Wi sconsi n Supr eme Cour t  and t he Uni t ed St at es 

Supr eme Cour t  have bot h concl uded t hat  an ar r est  war r ant  may be 

i ssued by a non- j udge,  pr ovi ded t he i ssuer  i s neut r al  and 

���������������������������������������� �������������������
4 The par t i es at t empt  t o def i ne t he const i t ut i onal  concept  

of  " j udi c i al  power . "   The def endant  ar gues t hat  a cour t  
commi ssi oner  exer ci ses j udi c i al  power  when he or  she " det er mi nes 
oper at i ve f act s or  dr aws l egal  concl usi ons t hat  al t er  a par t y ' s 
pr oper t y or  l i ber t y,  even pendi ng l at er  r evi ew. "  

The ami cus cur i ae br i ef  of  t he Wi sconsi n Associ at i on of  
Judi c i al  Cour t  Commi ssi oner s and t he Wi sconsi n Fami l y Cour t  
Commi ssi oner s '  Associ at i on,  I nc. ,  asser t s t hat  cour t  
commi ssi oner s do not  per f or m " cor e j udi c i al  f unct i ons because 
t hei r  act s ar e subj ect  t o de novo r evi ew by c i r cui t  cour t  
j udges. "   The def endant  count er s,  sayi ng t hat  t he ver y nat ur e of  
a sear ch war r ant  pr ecl udes pr e- depr i vat i on r evi ew.  
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det ached and capabl e of  det er mi ni ng t he exi st ence of  pr obabl e 

cause. 5   

¶74 Wi t h r egar d t o sear ch war r ant s,  Wi sconsi n st at ut es 

pr ovi ded t hat  magi st r at es may i ssue sear ch war r ant s,  wi t hout  

def i ni ng t he wor d " magi st r at e. " 6  " Non- j udge magi st r at es"  

appar ent l y i ssued sear ch war r ant s. 7  But  i t  i s  not  ent i r el y c l ear  

f r om t he st at ut es or  cases whet her  cour t  commi ssi oner s wer e 

aut hor i zed t o,  or  di d i n f act ,  i ssue sear ch war r ant s pr i or  t o 

t he enact ment  of  Wi s.  St at .  § 757. 69( 1) ( b) .   Al t hough sever al  

Wi sconsi n st at ut es aut hor i ze a cour t  commi ssi oner  t o i ssue 

ar r est  war r ant s,  on a cur sor y exami nat i on of  sever al  pr e- 1978 

st at ut es,  I  coul d f i nd no st at ut e t hat  expl i c i t l y  aut hor i zes a 

���������������������������������������� �������������������
5 See,  e. g. ,  Shadwi ck v.  Ci t y of  Tampa,  407 U. S.  345,  349 

( 1972)  ( hol di ng t hat  a Fl or i da st at ut e aut hor i z i ng c l er ks of  
muni ci pal  cour t s t o i ssue cer t ai n ar r est  war r ant s di d not  
v i ol at e t he Four t h Amendment ) ;  St at e ex r el .  Whi t e v.  Si mpson,  
28 Wi s. 2d 590,  597,  137 N. W. 2d 391 ( 1965)  ( hol di ng t hat  a 
di st r i ct  at t or ney coul d not  sat i sf y t he Four t h Amendment ' s 
r equi r ement  t hat  ar r est  war r ant s be i ssued by a neut r al  and 
det ached magi st r at e) ;  Bi anchi  v.  St at e,  169 Wi s.  75,  171 
N. W.  639 ( 1919)  ( hol di ng t hat  t he c l er k of  muni ci pal  cour t  was 
aut hor i zed t o i ssue an ar r est  war r ant ) .  

6 See,  e. g. ,  Wi s.  St at .  1915 § 4839;  Wi s.  St at .  1923 
§§ 4839,  4840.  

7 See,  e. g. ,  St at e v.  Van Br ockl i n,  194 Wi s.  441,  217 N. W.  
227 ( 1922)  ( sear ch war r ant  i ssued by c l er k of  a muni ci pal  
cour t ) .  



No.   2010AP1551- CR. ssa 
�

6 
�

cour t  commi ssi oner  t o i ssue sear ch war r ant s . 8  I f  cour t  

commi ssi oner s wer e,  i n f act ,  i ssui ng sear ch war r ant s pr i or  t o 

1978,  i t  i s  i mpor t ant  f or  us t o det er mi ne whet her  t hei r  

aut hor i t y t o do so was dependent  on t he now- r epeal ed Ar t i c l e 

VI I ,  Sect i on 23 of  t he Wi sconsi n Const i t ut i on,  t o whi ch I  now 

t ur n.   

¶75 Pr i or  t o t he 1978 const i t ut i onal  amendment s,  Ar t i c l e 

VI I ,  Sect i on 23 aut hor i zed t he l egi s l at ur e t o vest  per sons i n 

each count y wi t h such j udi c i al  power s as do not  exceed t hat  of  a 

j udge of  a c i r cui t  cour t  at  chamber s.   Ar t i c l e VI I ,  Sect i on 23 

pr ovi ded as f ol l ows:  

The Legi s l at ur e may pr ovi de f or  t he appoi nt ment  of  one 
or  mor e per sons i n each or gani zed count y,  and may vest  
i n such per sons such j udi c i al  power s as shal l  be 
pr escr i bed by l aw.   Pr ovi ded t hat  sai d power s shal l  
not  exceed t hat  of  a j udge of  a c i r cui t  cour t  at  
chamber s.  

¶76 Thi s const i t ut i onal  pr ovi s i on does not  expl i c i t l y  

ment i on cour t  commi ssi oner s.   The or i gi nal  ver si on of  Sect i on 23 

di d not  cont ai n t he capt i on " Cour t  Commi ssi oner s. "   Thi s capt i on 

���������������������������������������� �������������������
8 Never t hel ess,  s t at ut es pr i or  t o 1978 mi ght  be i nt er pr et ed 

as aut hor i z i ng cour t  commi ssi oner s t o i ssue sear ch war r ant s.   
For  exampl e,  Wi s.  St at .  § 954. 01( 1)  ( 1965)  aut hor i zed a cour t  
commi ssi oner  and ot her s t o i ssue ar r est  war r ant s and st at ed t hat  
a cour t  commi ssi oner  f al l s  wi t hi n t he wor d " magi st r at e"  " as t hat  
wor d i s used i n chapt er s 954- 963"  of  t he Wi sconsi n St at ut es.   
Sect i on 963. 01,  whi ch appear ed i n Chapt er  963,  i n t ur n,  pr ovi ded 
t hat  " [ a]  sear ch war r ant  may be i ssued by any magi st r at e who i s 
aut hor i zed t o i ssue a cr i mi nal  war r ant . "   Pi eci ng t hese 
pr ovi s i ons t oget her ,  i t  appear s cour t  commi ssi oner s may have had 
st at ut or y aut hor i t y t o i ssue sear ch war r ant s.   Addi t i onal l y,  at  
l east  one pr e- 1978 case r ef er s t o a cour t  commi ssi oner  i ssui ng a 
sear ch war r ant .   See St at e ex r el .  Bena v.  Cr oset t o,  73 
Wi s.  2d 261,  263,  243 N. W. 2d 442 ( 1976) .    
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was l at er  added by t he Revi ser  of  St at ut es.   See 1889 St at ut es 

Annot at ed.  

¶77 Regar dl ess of  whet her  Sect i on 23 i s di r ect ed t o cour t  

commi ssi oner s,  i t  i s  not  c l ear  what  ar e ( or  wer e)  t he power s of  

" a j udge of  a c i r cui t  cour t  at  chamber s, "  as t hat  phr ase i s used 

i n Sect i on 23. 9  Sever al  st at ut es expl i c i t l y  r ef er r ed t o a j udge 

of  a c i r cui t  cour t  at  chamber s. 10  The St at e' s br i ef  asser t s t hat  

a j udge of  a c i r cui t  cour t  at  chamber s di d not  exer ci se t he f ul l  

j udi c i al  power  const i t ut i onal l y vest ed i n cour t s.    

¶78 I n ot her  wor ds,  accor di ng t o t he St at e,  a j udge of  a 

c i r cui t  cour t  at  chamber s exer ci sed some but  not  al l  

const i t ut i onal  " j udi c i al  power . "   Thus,  t he t ext  of  Ar t i c l e VI I ,  

Sect i on 23 mi ght  l ead one t o concl ude t hat  t he l egi s l at ur e was 

aut hor i zed t o vest  some j udi c i al  power s i n one or  mor e per sons 

who wer e not  j udges,  and accor di ngl y vest ed cer t ai n power s i n 

cour t  commi ssi oner s.   The st at ut es empower i ng cour t  

���������������������������������������� �������������������
9 Judge Har r y S.  Fox,  i n hi s ar t i c l e ent i t l ed Dut i es of  a 

Cour t  Commi ssi oner ,  Wi s.  Bar  Bul l .  Feb.  1957,  at  9,  not ed t hat  
he had " f ound no sat i sf act or y def i ni t i on of  t hose power s [ namel y 
power s of  a j udge of  a c i r cui t  cour t  at  chamber s] ,  al t hough t he 
di st i nct i on i s gener al l y r ecogni zed. "   See al so I n r e Pot t er ,  
133 Wi s.  1,  2,  112 N. W.  1087 ( 1907)  ( put t i ng f or t h a br oad 
def i ni t i on of  t he power s of  a j udge of  a c i r cui t  cour t  at  
chamber s t hat  woul d al l ow t he j udge,  especi al l y  by l egi s l at i ve 
aut hor i t y,  t o exer ci se at  chamber s " any power  not  r equi r i ng t he 
t r i al  of  an act i on,  st r i ct l y so cal l ed" ) .    

10 See,  e. g. ,  Wi s.  St at .  § 269. 29 ( 1957)  ( " Except  as so 
pr ovi ded or  ot her wi se expr essl y di r ect ed a count y j udge or  cour t  
commi ssi oner  may exer ci se wi t hi n hi s count y t he power s and shal l  
be subj ect  t o t he r est r i ct i ons t her eon of  a c i r cui t  j udge at  
chamber s but  such or der s may be r evi ewed by t he cour t .  .  .  . ) ;  
Cl app v.  Pr est on,  15 Wi s.  543 ( 1862)  ( di scussi ng R. S.  ch.  132,  
§ 28,  whi ch empower ed a " c i r cui t  j udge at  chamber s t o r ender  
j udgment  upon a f r i vol ous demur r er " ) .  



No.   2010AP1551- CR. ssa 
�

8 
�

commi ssi oner s do not  r ef er  t o t he Wi sconsi n Const i t ut i on.   I  

t her ef or e do not  know whet her  t he l egi s l at ur e consi der ed t hese 

st at ut es as gover ned by Ar t i c l e VI I ,  Sect i on 23 of  t he Wi sconsi n 

Const i t ut i on.        

¶79 I  get  some gui dance f r om St at e v.  Van Br ockl i n,  194 

Wi s.  441,  447,  217 N. W.  227 ( 1927) ,  i n whi ch t he cour t  

det er mi ned t hat  " t he aut hor i t i es .  .  .  i ndi cat e t hat  i t  i s  not  

gener al l y consi der ed t hat  t he i ssuance of  a cr i mi nal  war r ant  

i nvol ves t he exer ci se of  t hat  j udi c i al  power  whi ch t he 

Const i t ut i on commi t s t o t he excl usi ve j ur i sdi ct i on of  

cour t s .  .  .  . "   Al t hough t he Van Br ockl i n cour t  ul t i mat el y 

r est ed i t s deci s i on t o uphol d t he i ssuance of  t he sear ch war r ant  

by t he c l er k of  a muni ci pal  cour t  on Ar t i c l e VI I ,  Sect i on 23,  

t he cour t ' s  r easoni ng suggest s t hat  even i n t he absence of  

Ar t i c l e VI I ,  Sect i on 23,  t he cour t  mi ght  have uphel d t he power  

of  a muni ci pal  cour t  c l er k t o i ssue a sear ch war r ant . 11  
���������������������������������������� �������������������

11 Just i ce Eschwei l er ,  j oi ned by Just i ce Cr ownhar t ,  i ssued a 
wel l - r easoned di ssent  i n Van Br ockl i n.   These j ust i ces 
di st i ngui shed an ar r est  war r ant  f r om a sear ch war r ant  and 
f ur ni shed t he f ol l owi ng i nt er est i ng i nf or mat i on about  cour t  
commi ssi oner s,  j ust i ces of  t he peace,  and Ar t i c l e VI I ,  Sect i on 
23:  

I t  has never  her et of or e been even suggest ed t hat  such 
sect i on 23,  Ar t i c l e 7,  has ever  been l ooked t o i n 
suppor t  of  j udi c i al  power  ot her  t han t hat  i n t he 
cr eat i on of  t he wel l - known and l ong- est abl i shed of f i ce 
of  cour t  commi ssi oner .  The ver y guar ded exer ci se 
her et of or e of  t hi s power  t o cr eat e such subor di nat e 
j udi c i al  of f i ce i s qui t e i ndi cat i ve of  t he i dea t hat  
t he Legi s l at ur e has had a consi s t ent  t heor y f avor i ng a 
ver y r est r i ct i ve use of  such gr ant  or  sour ce of  power .  
The number  of  such of f i cer s has al ways been expr essl y 
l i mi t ed,  v i z.  or i gi nal l y by sect i on 75,  ch.  10,  R.  S.  
1849,  one t o t he count y,  by amendment  t her eaf t er ,  up 
t o s i x per  count y,  except  i n count i es havi ng mor e t han 
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 ¶80 I n 1978,  Ar t i c l e VI I ,  Sect i on 23 was r epeal ed.   No 

f ul l ,  r eady expl anat i on f or  t he r epeal  of  Ar t i c l e VI I ,  Sect i on 

23 can be f ound i n t he hi st or y of  t he 1978 amendment  of  Ar t i c l e 

VI I .   On t he one hand,  as t he def endant  ar gues,  t he r epeal  mi ght  

l ead one t o concl ude t hat  t he l egi s l at ur e was no l onger  

const i t ut i onal l y abl e t o vest  some j udi c i al  power s i n per sons 

who wer e not  j udges.   On t he ot her  hand,  as t he St at e ar gues,  

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������

one ci r cui t  j udge ( sect i on 252. 14) ;  expr ess st at ut es 
gi ve count y j udges t he power  of  cour t  commi ss i oner s 
( Laws of  1848,  p.  23,  § 18;  sect i on 252. 16) ;  so al so 
as t o speci al  muni ci pal  cour t s ( chapt er  651 of  1907,  
sect i on 2523——8,  St at s.  of  1911) ;  no i nf er i or  cour t s,  
such as a muni ci pal  cour t  l i ke t he one her e i n 
quest i on appear s t o have ever  had t he power  t o appoi nt  
such;  t hei r  power s ar e expr essl y def i ned ( sect i on 
252. 15) ;  t hei r  f ees r egul at ed ( sect i on 252. 17) ;  no 
i l l ust r at i on i s af f or ded of  any s i ngl e pr i or  i nst ance 
i n t he st at e' s hi st or y wher e i t  has been asser t ed or  
c l ai med t hat  sai d sect i on 23,  Ar t i c l e 7,  Const . ,  
supr a,  has been consi der ed as a l egi s l at i ve sour ce of  
power  f or  any ot her  of f i ce or  of f i cer  t han cour t  
commi ssi oner .  

That  even such an of f i cer  as j ust i ce of  t he peace,  of  
const i t ut i onal  r ecogni t i on and di gni t y,  t akes not hi ng 
by i mpl i cat i on,  has been t he r ul e f r om f i r st  t o l ast  
i n t hi s st at e:  Cox v.  Gr oshong 1 Pi n.  307,  312 ( 1843) ;  
St at e v.  Kr i egbaum,  [ 194 Wi s.  229] ,  215 N. W.  896 
( 1927) ,  and woul d seem t o r equi r e a hol di ng t hat  power  
t o i ssue a " war r ant "  ( f or  so t he l aw her e r eads)  does 
not  car r y wi t h i t  t he power  t o per f or m t he j udi c i al  
and t wof ol d dut i es r equi r ed f or  search war r ant s——t he 
one pr ocess t hat  i s f et t er ed by t wo const i t ut i onal  
pr ovi s i ons.  

I n a r el at i vel y r ecent  case,  t he Supr eme Cour t  of  Ut ah 
agr eed wi t h t he di ssent  i n Van Br ockl i n r at her  t han wi t h t he 
maj or i t y.  See St at e v.  Thomas,  961 P. 2d 299,  303 ( Ut ah 1998)  
( " [ B] ecause a sear ch war r ant  i s an or der  and t he i ssuer  
possesses t he aut hor i t y t o enf or ce t he or der ,  t he i ssuance of  a 
sear ch war r ant  i s a cor e j udi c i al  f unct i on,  whi ch commi ssi oner s 
l ack t he aut hor i t y t o per f or m. " ) .   
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t he l i mi t ed mat er i al  avai l abl e i ndi cat es t hat  t he r epeal  mi ght  

be i nt er pr et ed as gi v i ng t he l egi s l at ur e gr eat er  f l exi bi l i t y  t o 

vest  mor e power  i n t he of f i ce of  cour t  commi ssi oner . 12    

¶81 I  t her ef or e t ur n t o a t hi r d sour ce f or  i nt er pr et i ng 

t he const i t ut i on,  namel y,  t he ear l i est  i nt er pr et at i on of  t he 

const i t ut i onal  pr ovi s i on by t he l egi s l at ur e as mani f est ed i n t he 

f i r st  l aw enact ed f ol l owi ng adopt i on of  t he 1978 const i t ut i onal  

amendment s.   The l egi s l at i ve enact ment s at  t he t i me of  t he 

adopt i on of  t he 1978 const i t ut i onal  amendment  of  Ar t i c l e VI I  

i ncl uded Wi s.  St at .  § 757. 69( 1) ( b) .   Rat her  t han r educe t he 

power  of  cour t  commi ssi oner s i n l i ght  of  t he r epeal  of  Ar t i c l e 

VI I ,  Sect i on 23,  t he l egi s l at ur e expanded t he power s of  cour t  

commi ssi oner s and expl i c i t l y  i ncl uded t he power  t o i ssue sear ch 

war r ant s.  

¶82 Whi l e not  det er mi nat i ve of  t he i nt er pr et at i on of  t he 

const i t ut i on or  t he const i t ut i onal i t y of  a st at ut e,  t he 

���������������������������������������� �������������������
12 See,  e. g. ,  Resour ce Mat er i al  on Cour t  Reor gani zat i on,  

vol .  I ,  Wi sconsi n Legi s l at i ve Counci l  St af f  I nf or mat i on 
Memor andum 76- 2 at  6 ( 1976- 77)  ( " The amendment  al so r epeal s 
const i t ut i onal  pr ovi s i ons r el at i ng t o sui t  t ax,  t er ms of  cour t  
and cour t  commi ssi oner s,  t her eby al l owi ng t he Legi s l at ur e and 
Supr eme Cour t  gr eat er  f l exi bi l i t y  t o deal  wi t h t he i ssues of  
cour t  f i nance,  cal endar i ng of  act i ons and par aj udi c i al  per sonnel  
i n t he f ut ur e. " ) ;  Dr af t i ng Fi l es,  1975 Joi nt  Resol ut i on 13 and 
1977 Joi nt  Resol ut i on 7,  Legi s l at i ve Ref er ence Bur eau,  Madi son,  
Wi s.  ( " The sect i on [ 23]  aut hor i zes t he l egi s l at ur e t o cr eat e an 
appoi nt i ve of f i ce of  count y cour t  commi ssi oner  .  .  .  [ t ] he 
const i t ut i onal  aut hor i zat i on i s r epeal ed;  t he of f i ce cont i nues 
under  st at ut e l aw ( e. g.  [ t hen]  sect i on 252. 14. " ) ;  Ci t i zens St udy 
Commi t t ee on Judi c i al  Or gani zat i on,  Repor t  t o Gover nor  Pat r i ck 
J.  Lucey at  217- 219 ( Jan.  1973)  ( di scussi ng t he advant ages of  
ut i l i z i ng cour t  commi ssi oner s t o per f or m a wi der  r ange of  t asks 
and concl udi ng t hat  t he " syst em of  cour t  commi ssi oner s,  as 
par aj udi c i al  per sonnel ,  shoul d be r et ai ned .  .  .  " ) .  
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l egi s l at i ve i nt er pr et at i on of  an amended const i t ut i onal  

pr ovi s i on t hr ough a cont empor aneous st at ut or y enact ment  i s 

i nst r uct i ve.   I n t he pr esent  case,  t he combi nat i on of  t he 

hi st or i cal l y accept ed pr act i ce of  non- j udges i ssui ng sear ch 

war r ant s and t he cont empor aneous l egi s l at i ve enact ment  Wi s.  

St at .  § 757. 69( 1) ( b)  f ol l owi ng t he r epeal  of  Ar t i c l e VI I ,  

Sect i on 23,  per suades me t hat  t he maj or i t y r eaches t he cor r ect  

r esul t .    

¶83 Rel yi ng t oo heavi l y on cont empor aneous l egi s l at i ve 

act i on woul d be i l l - advi sed i n al l  i nst ances because t hi s cour t ,  

not  t he l egi s l at ur e,  i s  t he f i nal  ar bi t er  of  t he meani ng of  t he 

Wi sconsi n Const i t ut i on.   Never t hel ess,  i n t he pr esent  case 

deal i ng speci f i cal l y wi t h t he power  of  cour t  commi ssi oner s t o 

i ssue sear ch war r ant s under  Wi s.  St at .  § 757. 69( 1) ( b) ,  t her e i s 

mor e t o suppor t  t he cour t ' s  concl usi on about  t hi s power  of  cour t  

commi ssi oner s t han j ust  a cont empor aneous l egi s l at i ve enact ment .  

¶84 Af t er  exami ni ng t he hi st or y of  t he t ext s of  Ar t i c l e 

VI I ,  Sect i ons 2 and 23;  Ar t i c l e I ,  Sect i on 11;  t he numer ous 

cases i n whi ch non- j udges i ssued war r ant s; 13 and t he Wi sconsi n 

l egi s l at i ve enact ment s vest i ng sear ch war r ant  aut hor i t y i n 

per sons who wer e not  j udges bot h pr i or  t o and af t er  1978,  I  

concl ude,  l i ke t he maj or i t y,  t hat  hi st or i cal l y t he i ssuance of  

sear ch war r ant s has not  been vi ewed as an exer ci se of  a j udi c i al  

power  t hat  t he st at e const i t ut i on commi t s t o t he excl usi ve 

���������������������������������������� �������������������
13 See,  e. g. ,  Shadwi ck v.  Ci t y  of  Tampa,  407 U. S.  345 

( 1972) ;  St at e ex r el .  Whi t e v.  Si mpson,  28 Wi s.  2d 590,  137 
N. W. 2d 391 ( 1965) ;  St at e v.  Van Br ockl i n,  194 Wi s.  441,  217 
N. W.  277 ( 1927) .  



No.   2010AP1551- CR. ssa 
�

12 
�

j ur i sdi ct i on of  cour t s and t hat  t he r epeal  of  Ar t i c l e VI I ,  

Sect i on 23 i n 1978 di d not  el i mi nat e t he Wi sconsi n l egi s l at ur e' s 

power  t o aut hor i ze cour t  commi ssi oner s t o i ssue sear ch war r ant s.  

¶85 I  appr eci at e t he maj or i t y ' s at t empt  t o r esear ch 

const i t ut i onal  hi st or y t o answer  t he quest i on pr esent ed.   

Hi st or y i s r el evant  i n const i t ut i onal  i nt er pr et at i on.   However ,  

i t s  use poses chal l enges.   We have r el at i vel y l i t t l e hi st or i cal  

st udy of  st at e const i t ut i onal  pr ovi s i ons and st at e cour t s 

gener al l y or  of  Wi sconsi n const i t ut i onal  pr ovi s i ons. 14  

Fur t her mor e,  t her e ar e of t en di f f er ent  hi st or i cal  nar r at i ves,  

���������������������������������������� �������������������
14 Her e ar e some hi st or i cal  mat er i al s t hat  mi ght  be hel pf ul  

i n cases cal l i ng f or  anal ysi s  of  t he Wi sconsi n Const i t ut i on:   
Jack St ar k,  The Wi sconsi n St at e Const i t ut i on:  A Ref er ence Gui de 
( 1997) ;  Joseph A.  Ranney,  Tr ust i ng Not hi ng t o Pr ovi dence:   A 
Hi st or y of  Wi sconsi n' s Legal  Syst em ( 1999) ;  J.  B.  Wi nsl ow,  The 
St or y of  a Gr eat  Cour t  ( 1912) ;  Al i ce E.  Smi t h,  The Hi st or y of  
Wi sconsi n Vol ume I :   Fr om Expl or at i on t o St at ehood ( 1973) ;  
Ri char d N.  Cur r ent ,  The Hi st or y of  Wi sconsi n Vol ume I I :   The 
Ci vi l  War  Er a,  1848- 1873 ( 1976) ;  Rober t  C.  Nesbi t ,  The Hi st or y 
of  Wi sconsi n Vol ume I I I :   Ur bani zat i on and I ndust r i al i zat i on,  
1873- 1893 ( 1985) ;  John D.  Buenker ,  The Hi st or y of  Wi sconsi n 
Vol ume I V:   The Pr ogr essi ve Er a,  1893- 1914 ( 1998) ;  Paul  W.  Gl ad,  
The Hi st or y of  Wi sconsi n Vol ume V:   War ,  a New Er a,  and 
Depr essi on,  1914- 1940 ( 1990) ;  Wi l l i am F.  Thompson,  The Hi st or y 
of  Wi sconsi n Vol ume VI :  Cont i nui t y and Change,  1940- 1965 ( 1988) ;  
M. M.  Quai f e,  Wi sconsi n:   I t s Hi st or y and I t s Peopl e ( 1924) ;  M. M.  
Quai f e ed. ,  The Movement  f or  St at ehood ( 1918) ;  M. M.  Quai f e ed. ,  
The St r uggl e Over  Rat i f i cat i on 1846- 1847 ( 1918) ;  M. M.  Quai f e 
ed. ,  The Convent i on of  1846 ( 1919) ;  M. M.  Quai f e ed. ,  The 
At t ai nment  of  St at ehood ( 1928) ;  Wi l l i am R.  Smi t h,  The Hi st or y of  
Wi sconsi n ( 1885) ;  Moses M.  St r ong,  Hi st or y of  Wi sconsi n 
Ter r i t or y ( 1885) .   A ser i es of  ar t i c l es by Joseph A.  Ranney i s 
l i s t ed at  ht t p: / / wi cour t s. gov/ cour t s/ hi st or y/ ar t i c l es. ht m.     
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and t her e i s t he ever - pr esent  danger  t hat  hi st or y can be r ead 

sel ect i vel y t o suppor t  a par t i cul ar  r esul t . 15 

¶86 Whi l e I  concur  i n t he r esul t  r eached by t he maj or i t y,  

I  do not  j oi n t he maj or i t y opi ni on because I  have r eser vat i ons 

about  i t s anal ysi s of  Wi sconsi n const i t ut i onal  hi st or y.    

¶87 For  exampl e,  t he maj or i t y opi ni on r el i es heavi l y on 

t he hi st or i cal  r ol e of  j ust i ces of  t he peace f or  i t s concl usi on 

t hat  cer t ai n act or s may exer ci se some j udi c i al  power  wi t hout  

exer ci s i ng t he const i t ut i onal  concept  of  " j udi c i al  power . "   The 

maj or i t y opi ni on r eads t he pr e- 1966 const i t ut i on as pr ovi di ng 

t hat  onl y " some j udi c i al  power "  and j udi c i al  power  " of  a 

di f f er ent  sor t "  wer e vest ed i n j ust i ces of  t he peace.   Maj or i t y 

op. ,  ¶21.   Yet  t he pr e- 1966 const i t ut i on,  quot ed above,  vest ed 

j udi c i al  power  i n j ust i ces of  t he peace i n t he same sent ence as 

i t  vest ed j udi c i al  power  i n named cour t s.  

¶88 The maj or i t y opi ni on seems t o r el y on t he f act  t hat  

t he l egi s l at ur e det er mi ned t he j ur i sdi ct i on of  j ust i ces of  t he 

peace t o di st i ngui sh " j udi c i al  power "  vest ed i n j ust i ces of  t he 

peace f r om j udi c i al  power  vest ed i n cour t s.   But  t he l egi s l at ur e 

���������������������������������������� �������������������
15 For  di scussi ons of  t he use ( and mi suse)  of  hi st or y i n 

const i t ut i onal  anal ysi s of  t he f eder al  const i t ut i on,  see,  e. g. ,  
Ri char d A.  Pr i mus,  Judi c i al  Power  and Mobi l i zabl e Hi st or y,  65 
Md.  L.  Rev.  171 ( 2006) ;  Kennet h J.  Bur chf i el ,  Revi s i ng t he 
" Or i gi nal "  Pat ent  Cl ause:  Pseudohi st or y i n Const i t ut i onal  
Const r uct i on,  2 Har v.  J.  Law & Tech.  155 ( 1989) ;  Er wi n 
Chemer i nsky,  Hi s t or y,  Tr adi t i on,  t he Supr eme Cour t ,  and t he 
Fi r st  Amendment ,  44 Hast i ngs L. J .  901 ( 1993) ;  Luci an E.  Der van,  
Comment ,  Sel ect i ve Concept i ons of  Feder al i sm:  The Sel ect i ve Use 
of  Hi st or y i n t he Supr eme Cour t ' s  St at es'  Ri ght s Opi ni ons,  50 
Emor y L. J.  1295 ( 2001) .   
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det er mi ned t he j ur i sdi ct i on of  cour t s,  as wel l . 16  That  t he 

l egi s l at ur e det er mi ned t he aut hor i t y of  j ust i ces of  t he peace 

and cour t  commi ssi oner s does not  t el l  us whet her  t he i ssuance of  

a sear ch war r ant  i s wi t hi n t he const i t ut i onal  concept  of  

" j udi c i al  power . "    

¶89 The maj or i t y opi ni on al so l ooks t o t he hi st or i cal  

power s of  j ust i ces of  t he peace i n ot her  j ur i sdi ct i ons.   

Maj or i t y op. ,  ¶18.   The maj or i t y opi ni on descr i bes t he j ust i ce 

of  t he peace as bei ng " r esponsi bl e f or  a var i et y of  execut i ve 

and quasi - j udi c i al  f unct i ons. " 17  The ar t i c l es c i t ed by t he 

maj or i t y t o suppor t  t hi s pr oposi t i on do not  descr i be t he power s 

of  t he j ust i ce of  t he peace as non- j udi c i al  or  quasi - j udi c i al .   

���������������������������������������� �������������������
16 See,  e. g. ,  Faust  v.  St at e,  45 Wi s.  273,  275- 76 ( 1878) .  

Pr i or  t o 1978,  Ar t i c l e VI I ,  Sect i on 8 of  t he Wi sconsi n 
Const i t ut i on pr ovi ded as f ol l ows:  

The ci r cui t  cour t s shal l  have or i gi nal  j ur i sdi ct i on i n 
al l  mat t er s c i v i l  and cr i mi nal  wi t hi n t hi s st at e,  not  
except ed i n t hi s const i t ut i on,  and not  her eaf t er  
pr ohi bi t ed by l aw .  .  .  ( emphasi s added) . ��

Ar t i c l e VI I ,  Sect i on 8 of  t he pr esent  const i t ut i on 
pr ovi des:  

Except  as ot her wi se pr ovi ded by l aw,  t he c i r cui t  cour t  
shal l  have or i gi nal  j ur i sdi ct i on i n al l  mat t er s c i v i l  
and cr i mi nal  wi t hi n t hi s st at e and such appel l at e 
j ur i sdi ct i on i n t he c i r cui t  as t he l egi s l at ur e may 
pr escr i be by l aw .  .  .  ( emphasi s added) .  

17 See maj or i t y op. ,  ¶18 ( c i t i ng Davi d F.  For t e,  Mar bur y ' s 
Tr avai l :  Feder al i st  Pol i c i es and Wi l l i am Mar bur y ' s Appoi nt ment  
as Just i ce of  t he Peace,  45 Cat h.  U.  L.  Rev.  349,  354 ( 1996) ) .  
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I n f act ,  one ar t i c l e expl ai ns t hat  j ust i ces of  t he peace handl ed 

maj or  c i v i l  act i ons,  as wel l  as numer ous ot her  mat t er s. 18 

¶90 Addi t i onal l y,  t he maj or i t y ' s emphasi s on t he l egal  

t r ai ni ng of  j udges and j ust i ces of  t he peace i n t he 19t h cent ur y  

and t he met hod of  sel ect i on al so seems t o be sel ect i ve about  

what  we know.   Maj or i t y op. ,  ¶20.   Few l awyer s went  t o l aw 

school  i n t he 19t h cent ur y.   Legal  t r ai ni ng t ook pl ace 

pr edomi nant l y i n l aw of f i ces and t her ef or e woul d be hi ghl y 

var i ed.   That  some per sons had l egal  t r ai ni ng or  wer e el ect ed 

does not ,  i n my opi ni on,  answer  t he quest i on of  t he aut hor i t y of  

cour t  commi ssi oner s t o i ssue sear ch war r ant s.         

¶91 For  t hese r easons,  I  am not  per suaded t hat  t he hi st or y 

of  t he power s of  j ust i ces of  t he peace i n Wi sconsi n or  el sewher e 

as set  f or t h i n t he maj or i t y opi ni on assi st s us i n det er mi ni ng 

whet her  cour t  commi ssi oner s may i ssue sear ch war r ant s.    

¶92 I  am al so concer ned by t he maj or i t y ' s anal ogy t o t he 

Uni t ed St at es Const i t ut i on t o bol st er  i t s concl usi on t hat  cour t  

commi ssi oner s may i ssue sear ch war r ant s.   See maj or i t y op. ,  

¶¶34- 36.   The Uni t ed St at es and Wi sconsi n const i t ut i ons ar e 

di f f er ent  wi t h r egar d t o t he power  of  t he cour t s.   Ther e i s a 

s i gni f i cant  body of  l aw i nt er pr et i ng t he phr ase " j udi c i al  power "  

���������������������������������������� �������������������
18 See Davi d F.  For t e,  Mar bur y ' s Tr avai l :  Feder al i st  

Pol i c i es and Wi l l i am Mar bur y ' s  Appoi nt ment  as Just i ce of  t he 
Peace,  45 Cat h.  U.  L.  Rev.  349,  354 ( 1996) .  

Anot her  ar t i c l e c i t ed by t he maj or i t y c l ai ms i t  i s  " l i kel y 
t hat  .  .  .  non- el i t e j udges,  l i ke j ust i ces of  t he peace"  i ssued 
sear ch war r ant s.   See Fabi o Ar ci l a,  Jr . ,  I n t he Tr enches:  
Sear ches and t he Mi sunder st ood Common- Law Hi st or y of  Suspi c i on 
and Pr obabl e Cause,  10 U.  Pa.  J.  Const .  L.  1,  6 ( 2007) .   
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i n t he f eder al  Const i t ut i on,  and i nt er pr et at i on i s cont i nui ng. 19  

Al l  or  par t  of  t hi s body of  l aw may not  be appl i cabl e t o t he 

Wi sconsi n Const i t ut i on.   

¶93 For  t he r easons set  f or t h,  I  wr i t e separ at el y.

���������������������������������������� �������������������
19 See,  e. g. ,  St er n v.  Mar shal l ,  ___ U. S.  ___,  131 S.  Ct .  

2594 ( 2012) .  
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