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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med an 

or der  by t he Wal wor t h Count y Ci r cui t  Cour t 2 wai v i ng j uveni l e 

cour t  j ur i sdi ct i on over  Tyl er  T.  ( Tyl er ) .    
                                                 

1 St at e v.  Tyl er  T. ,  No.  2010AP784,  unpubl i shed sl i p op.  
( Wi s.  Ct .  App.  Dec.  29,  2010) .   The deci s i on of  t he cour t  of  
appeal s was deci ded by one j udge pur suant  t o Wi s.  St at .  
§ 752. 31( 2) ( e) ,  ( 3)  ( 2009- 10) .    

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

2 The Honor abl e James L.  Car l son pr esi ded.  
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¶2 Tyl er  ar gues t hat  t he c i r cui t  cour t  er r ed as a mat t er  

of  l aw i n denyi ng hi s r equest  t o st r i ke a wai ver  i nvest i gat i on 

r epor t  pr epar ed by t he Wal wor t h Count y Depar t ment  of  Heal t h and 

Human Ser vi ces ( DHHS) .   The DHHS pr epar ed i t s r epor t  af t er  

conduct i ng a st af f i ng meet i ng i n whi ch t he Wal wor t h Count y 

Assi st ant  Di st r i ct  At t or ney,  who f i l ed t he pet i t i on al l egi ng 

Tyl er ' s del i nquency,  par t i c i pat ed.   Nei t her  Tyl er  nor  hi s 

def ense counsel  was i nvi t ed t o at t end t he st af f i ng meet i ng.   

Compar i ng a wai ver  i nvest i gat i on r epor t  t o a pr esent ence 

i nvest i gat i on ( PSI )  r epor t ,  Tyl er  cont ends t hat  t he assi st ant  

di st r i ct  at t or ney' s par t i c i pat i on i n t he st af f i ng meet i ng 

const i t ut ed i mpr oper  ex par t e3 communi cat i on t hat  compr omi sed t he 

obj ect i v i t y of  t he wai ver  i nvest i gat i on r epor t .   As such,  Tyl er  

r equest s t hat  we vacat e t he c i r cui t  cour t ' s  or der  wai v i ng 

j uveni l e cour t  j ur i sdi ct i on,  or der  t he pr epar at i on of  a new 

wai ver  i nvest i gat i on r epor t ,  and or der  t he c i r cui t  cour t  t o 

conduct  a new wai ver  hear i ng bef or e a di f f er ent  j udge.  

¶3 We decl i ne Tyl er ' s r equest  and t her ef or e af f i r m.  

¶4 We concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n 

denyi ng Tyl er ' s r equest  t o st r i ke t he wai ver  i nvest i gat i on 

r epor t  pr epar ed by t he DHHS.   Whi l e we have r eser vat i ons about  

t he DHHS' s deci s i on t o i nvi t e onl y t he assi st ant  di st r i ct  

at t or ney t o i t s f i nal  st af f i ng meet i ng,  we decl i ne t o cr eat e a 

                                                 
3 " Ex par t e, "  Lat i n f or  " f r om t he par t , "  i s  def i ned as " [ o] n 

or  f r om one par t y onl y,  usu[ al l y]  wi t hout  not i ce t o or  ar gument  
f r om t he adver se par t y. "   Bl ack' s Law Di ct i onar y 597 ( 7t h ed.  
1999) .  
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br i ght - l i ne r ul e pr ecl udi ng t he DHHS f r om communi cat i ng di r ect l y 

wi t h ei t her  par t y,  be i t  t he St at e or  t he j uveni l e,  f or  pur poses 

of  pr epar i ng a wai ver  i nvest i gat i on r epor t .   Rat her ,  consi st ent  

wi t h t he DHHS' s r ol e i n del i nquency pr oceedi ngs and i n 

f ur t her ance of  t he expr ess obj ect i ves of  Wi s.  St at .  ch.  938,  we 

concl ude t hat  t he DHHS i s f r ee t o compi l e i nf or mat i on f or  a 

wai ver  i nvest i gat i on r epor t  i n t he manner  i t  deems most  

benef i c i al  t o t he c i r cui t  cour t .  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶5 On Jul y 21,  2009,  t he St at e,  t hr ough Wal wor t h Count y 

Assi st ant  Di st r i ct  At t or ney Zeke Wi edenf el d ( ADA Wi edenf el d) ,  

f i l ed a pet i t i on i n t he Wal wor t h Count y Ci r cui t  Cour t  al l egi ng 

t hat  Tyl er ,  t hen 15 year s ol d,  was del i nquent .   I n suppor t  of  

i t s  pet i t i on,  t he St at e al l eged t hat  on June 19,  2009,  Tyl er  was  

a par t y t o an ar med r obber y i n v i ol at i on of  Wi s.  St at .  §§ 939. 054 

                                                 
4 Wi sconsi n St at .  § 939. 05,  " Par t i es t o cr i me, "  st at es,  i n 

r el evant  par t :   

( 1)  Whoever  i s  concer ned i n t he commi ssi on of  a 
cr i me i s a pr i nci pal  and may be char ged wi t h and 
convi ct ed of  t he commi ssi on of  t he cr i me al t hough t he 
per son di d not  di r ect l y commi t  i t  and al t hough t he 
per son who di r ect l y commi t t ed i t  has not  been 
convi ct ed or  has been convi ct ed of  some ot her  degr ee 
of  t he cr i me or  of  some ot her  cr i me based on t he same 
act .   

( 2)  A per son i s concer ned i n t he commi ssi on of  
t he cr i me i f  t he per son:   

( a)  Di r ect l y commi t s t he cr i me;  or   

( b)  I nt ent i onal l y ai ds and abet s t he commi ssi on 
of  i t  .  .  .  .  
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and 943. 32( 2) . 5  Mor e speci f i cal l y,  t he St at e al l eged t hat  Tyl er  

and an adul t  mal e named Ter r ance Wal ker  ( Wal ker ) ,  bot h i n gr ay 

hooded sweat shi r t s and wear i ng bandanas over  t hei r  f aces,  hel d 

up a gas st at i on i n El khor n,  Wi sconsi n by di spl ayi ng bl ack 

ai r sof t  guns t hat  r esembl ed semi - aut omat i c handguns.   The gas 

st at i on at t endant ,  wor ki ng al one at  t he t i me,  r epor t ed t hat  

Tyl er  and Wal ker  poi nt ed t hei r  guns at  hi m and demanded money.   

Tyl er  and Wal ker  al l egedl y l ef t  t he gas st at i on wi t h j ust  under  

$1, 000.  

                                                 
5 Wi sconsi n St at .  § 943. 32,  " Robber y, "  pr ovi des:   

( 1)  Whoever ,  wi t h i nt ent  t o st eal ,  t akes pr oper t y 
f r om t he per son or  pr esence of  t he owner  by ei t her  of  
t he f ol l owi ng means i s gui l t y of  a Cl ass E f el ony:   

( a)  By usi ng f or ce agai nst  t he per son of  t he 
owner  wi t h i nt ent  t her eby t o over come hi s or  her  
physi cal  r esi st ance or  physi cal  power  of  r esi st ance t o 
t he t aki ng or  car r y i ng away of  t he pr oper t y;  or   

( b)  By t hr eat eni ng t he i mmi nent  use of  f or ce 
agai nst  t he per son of  t he owner  or  of  anot her  who i s 
pr esent  wi t h i nt ent  t her eby t o compel  t he owner  t o 
acqui esce i n t he t aki ng or  car r y i ng away of  t he 
pr oper t y.   

( 2)  Whoever  v i ol at es sub.  ( 1)  by use or  t hr eat  of  
use of  a danger ous weapon,  a devi ce or  cont ai ner  
descr i bed under  s.  941. 26( 4) ( a)  or  any ar t i c l e used or  
f ashi oned i n a manner  t o l ead t he vi ct i m r easonabl y t o 
bel i eve t hat  i t  i s  a danger ous weapon or  such a devi ce 
or  cont ai ner  i s gui l t y of  a Cl ass C f el ony.   

( 3)  I n t hi s  sect i on " owner "  means a per son i n 
possessi on of  pr oper t y whet her  t he per son' s possessi on 
i s l awf ul  or  unl awf ul .  
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¶6 Accor di ng t o t he pet i t i on,  Tyl er  advi sed a det ect i ve 

f r om t he El khor n Pol i ce Depar t ment  t hat  he and Wal ker  wer e 

dr opped of f  at  t he gas st at i on by an adul t  mal e named Mi chael  

Boyl e ( Boyl e)  and t hat  Tyl er  had been i nvol ved i n " about  6 

di f f er ent  r obber i es s i nce Apr i l  or  May"  of  2009.  

¶7 I n addi t i on t o i t s del i nquency pet i t i on,  t he St at e,  

agai n t hr ough ADA Wi edenf el d,  f i l ed a pet i t i on f or  wai ver  of  

j uveni l e cour t  j ur i sdi ct i on over  Tyl er  pur suant  t o Wi s.  St at .  

§ 938. 18. 6  I n suppor t  of  i t s  pet i t i on f or  wai ver ,  t he St at e 

asser t ed t hat  j uveni l e cour t  j ur i sdi ct i on woul d be cont r ar y t o 

t he best  i nt er est s of  bot h Tyl er  and t he publ i c.   The St at e 

not ed t hat  Tyl er  was char ged wi t h commi t t i ng a ser i ous cr i me 

t hat  i nvol ved t he t hr eat  of  f or ce wi t h a weapon and whi ch woul d 

const i t ut e a f el ony i f  commi t t ed by an adul t .   Mor eover ,  t he 

St at e mai nt ai ned,  Tyl er  commi t t ed t he cr i me wi t h t wo adul t  

conspi r at or s under  c i r cumst ances demonst r at i ng aggr essi on,  

pr emedi t at i on,  and wi l l f ul ness.   Fi nal l y,  t he St at e al l eged t hat  

t hi s cr i me was onl y one of  sever al  r obber i es commi t t ed by Tyl er  

and t hat ,  i n t he event  of  hi s convi ct i on,  t he r emedi es avai l abl e 

t o t he cr i mi nal  cour t  woul d be mor e ef f ect i ve t han t hose 

avai l abl e t o t he j uveni l e cour t .  

¶8 Pur suant  t o i t s aut hor i t y under  Wi s.  St at .  

§ 938. 18( 2m) ,  t he c i r cui t  cour t  r equest ed t he DHHS t o pr epar e a 

                                                 
6 Wi sconsi n St at .  § 938. 18 pr ovi des,  i n r el evant  par t ,  t hat  

t he di st r i ct  at t or ney,  t he j uveni l e,  or  t he cour t  may pet i t i on 
f or  wai ver  of  j uveni l e cour t  j ur i sdi ct i on i f  " [ t ] he j uveni l e i s 
al l eged t o have vi ol at ed any st at e cr i mi nal  l aw on or  af t er  t he 
j uveni l e' s 15t h bi r t hday. "   See § 938. 18( 1) ( c) ,  ( 2) .  
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wai ver  i nvest i gat i on r epor t  anal yzi ng t he cr i t er i a f or  wai ver  

wi t h r espect  t o Tyl er .   Accor di ng t o t est i mony der i ved f r om t he 

wai ver  hear i ng,  r oughl y t en member s of  t he DHHS par t i c i pat ed i n 

a st af f i ng meet i ng t o det er mi ne t he agency' s r ecommendat i on as 

t o whet her  t he j uveni l e cour t  shoul d or  shoul d not  wai ve 

j ur i sdi ct i on over  Tyl er .   At  t he i nvi t at i on of  t he DHHS,  ADA 

Wi edenf el d al so par t i c i pat ed i n t he st af f i ng meet i ng,  advocat i ng 

i n f avor  of  wai ver .   Nei t her  Tyl er  nor  hi s def ense counsel ,  

At t or ney Mar y Bur ns ( At t or ney Bur ns) ,  was i nvi t ed t o at t end t he 

st af f i ng meet i ng.   St i l l ,  i n pr epar at i on f or  t he st af f i ng 

meet i ng,  Er i n Br adl ey ( Br adl ey) ,  a j uveni l e cour t  i nt ake wor ker  

who ul t i mat el y dr af t ed t he wai ver  i nvest i gat i on r epor t  on behal f  

of  t he DHHS,  gat her ed i nf or mat i on f r om bot h Tyl er  and At t or ney 

Bur ns,  as wel l  as f r om Tyl er ' s par ent s.   I n t he end,  t he member s 

of  t he DHHS f ai l ed t o r each a consensus at  t he st af f i ng meet i ng 

and consequent l y opt ed not  t o of f er  any f or mal  r ecommendat i on as 

t o wai ver .  

¶9 The DHHS f i l ed i t s wai ver  i nvest i gat i on r epor t  on 

Febr uar y 17,  2010.   I n i t s  r epor t ,  t he DHHS expl ai ned t hat  whi l e 

Tyl er  had no pr i or  cr i mi nal  hi st or y i n Wal wor t h Count y,  he had a 

f ai r l y  ext ensi ve r ecor d i n Kenosha Count y.   I n 2007,  when Tyl er  

was 13 year s ol d,  he was r ef er r ed t o Kenosha Count y ' s Juveni l e 

I nt ake Ser vi ces on char ges of  cr i mi nal  damage t o pr oper t y and 

di sor der l y conduct .   That  r ef er r al  r esul t ed i n a def er r ed 

pr osecut i on agr eement ,  whi ch t er mi nat ed successf ul l y i n 2008.   

I n addi t i on,  t he DHHS not ed t hat  Tyl er  had a del i nquency 

pet i t i on t hen pendi ng i n Kenosha Count y f or  a separ at e char ge of  
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ar med r obber y,  par t y t o a cr i me.   I n t hat  case,  t he Kenosha 

Count y Ci r cui t  Cour t  deni ed t he di st r i ct  at t or ney' s pet i t i on f or  

wai ver  of  j uveni l e cour t  j ur i sdi ct i on.   Fi nal l y,  t he DHHS 

advi sed t hat  i n 2009,  Tyl er  was subj ect  t o t wo pet i t i ons f or  

adj udi cat i on of  war dshi p i n Lake Count y,  I l l i noi s,  bot h st emmi ng 

f r om char ges of  ar med r obber y,  aggr avat ed r obber y,  and bur gl ar y.   

On Januar y 13,  2010,  Lake Count y ' s Ni net eent h Judi c i al  Ci r cui t  

Cour t  pl aced Tyl er  on f i ve year s of  j uveni l e cour t  super vi s i on 

and or der ed hi m t o par t i c i pat e i n t he count y ' s " FACE- I T"  

r esi dent i al  t r eat ment  pr ogr am f or  j uveni l e pr obat i oner s. 7 

¶10 Concer ni ng Tyl er ' s per sonal  and soci al  hi st or y,  t he 

wai ver  i nvest i gat i on r epor t  pr ovi ded t hat  Tyl er  has a ni nt h 

gr ade educat i on,  suf f er s f r om no ment al  i l l nesses or  

devel opment al  di sabi l i t i es,  and " pr esent s i n a pl easant  and 

r espect f ul  manner . "   The DHHS f ur t her  r epor t ed t hat  Tyl er  

mai nt ai ns a posi t i ve and suppor t i ve r el at i onshi p wi t h hi s 

bi ol ogi cal  par ent s,  hi s s i st er ,  and hi s gr andpar ent s.   I n 

addi t i on,  per sonnel  f r om bot h t he I l l i noi s and Wi sconsi n 

det ent i on cent er s i ndi cat ed t hat  Tyl er  i s " ver y r espect f ul  t o 

st af f  and f ol l ows di r ect i ons wi t hout  i nci dent . "   St i l l ,  pur suant  

t o i t s assessment ,  t he DHHS advi sed t hat  Tyl er  pr esent s a 

" moder at e r i sk"  of  del i nquency.   

                                                 
7 On Januar y 14,  2010,  Tyl er  r et ur ned t o Kenosha Count y on a 

cour t - or der ed capi as,  see Wi s.  St at .  § 938. 19( 1) ,  at  whi ch t i me 
he was pl aced i n secur e cust ody at  t he Washi ngt on Count y 
Juveni l e Det ent i on Cent er  pendi ng di sposi t i on i n Kenosha Count y.  
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¶11 Rel evant  t o Tyl er ' s under l y i ng char ge of  ar med 

r obber y,  t he DHHS' s wai ver  i nvest i gat i on r epor t  descr i bed Boyl e,  

t he adul t  mal e who al l egedl y dr opped Tyl er  and Wal ker  of f  at  t he 

gas st at i on,  as " a st ep- f at her  f i gur e t o Tyl er . "   Boyl e 

r epor t edl y dat ed Tyl er ' s mot her  f or  a per i od of  ei ght  year s,  

begi nni ng when Tyl er  was 15 mont hs ol d.   Af t er  Tyl er ' s mot her  

ended t he r el at i onshi p,  Tyl er  cont i nued t o v i s i t  Boyl e on a 

r egul ar  basi s.   Tyl er  acknowl edged t hat  he assi st ed Boyl e wi t h 

sever al  r obber i es and t hat  Boyl e r egul ar l y pr ovi ded hi m wi t h 

al cohol  and ot her  dr ugs.   When asked why he agr eed t o assi st  i n 

t he r obber i es,  Tyl er  expl ai ned t hat  Boyl e needed money i n or der  

t o hi r e an at t or ney t o get  hi s r oommat e' s t wo daught er s out  of  

f ost er  car e.   Accor di ng t o Tyl er ,  most  of  t he money obt ai ned 

f r om t he r obber i es " went  t o t he at t or ney f und and he kept  l i t t l e 

f or  hi msel f . "  

¶12 The wai ver  i nvest i gat i on r epor t  conf i r med t he 

ser i ousness of  Tyl er ' s of f ense,  descr i bi ng t he r obber y as 

pl anned,  aggr essi ve,  and pot ent i al l y  v i ol ent .   The DHHS f ur t her  

acknowl edged t hat  Tyl er  wi l l f ul l y  par t i c i pat ed " at  hi s own 

di scr et i on on mul t i pl e occasi ons over  mul t i pl e dat es. "  

¶13 Fi nal l y,  as t o t he adequacy of  f aci l i t i es,  ser vi ces,  

and pr ocedur es avai l abl e t o Tyl er  wi t hi n t he j uveni l e j ust i ce 

syst em,  t he DHHS expl ai ned t hat  Tyl er ' s of f ense met  t he cr i t er i a 

f or  t he f i ve- year  Ser i ous Juveni l e Of f ender  ( SJO)  Pr ogr am 

oper at ed by t he Depar t ment  of  Cor r ect i ons ( DOC) .   I f  pl aced i n 

t he SJO Pr ogr am,  Tyl er  woul d ser ve a maxi mum of  t hr ee year s i n a 

secur e j uveni l e cor r ect i onal  i nst i t ut i on.  
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¶14 As pr evi ousl y ment i oned,  t he DHHS decl i ned t o of f er  a 

f or mal  r ecommendat i on as t o wai ver ,  c i t i ng " t he compl exi t y of  

t he mat t er . "  

¶15 On Febr uar y 19,  2010,  i n r esponse t o t he DHHS' s wai ver  

i nvest i gat i on r epor t ,  t he St at e f i l ed a memor andum ar gui ng i n 

f avor  of  wai ver  of  j uveni l e cour t  j ur i sdi ct i on over  Tyl er .   The 

St at e cont ended t hat  wai ver  was appr opr i at e gi ven Tyl er ' s r ecor d 

of  commi t t i ng ser i ous and vi ol ent  cr i mes,  hi s associ at i on wi t h 

negat i ve peer s and adul t s,  hi s hi st or y of  subst ance abuse,  and 

hi s hi gh r i sk t o r eof f end.   The St at e f ur t her  mai nt ai ned t hat  

Tyl er ' s behavi or  war r ant ed r ehabi l i t at i on and conf i nement  beyond 

what  t he j uveni l e cour t ,  i ncl udi ng t he SJO Pr ogr am,  coul d 

pr ovi de.   I n addi t i on,  t he St at e st r essed t he desi r abi l i t y  of  

pr osecut i ng Tyl er ,  Wal ker ,  and Boyl e i n t he same cour t  of  

cr i mi nal  j ur i sdi ct i on.  

¶16 On Mar ch 9,  2010,  Tyl er  f i l ed a r esponse t o t he 

St at e' s memor andum and an obj ect i on t o t he DHHS' s wai ver  

i nvest i gat i on r epor t .   Tyl er  r equest ed t he j uveni l e cour t  t o 

r et ai n j ur i sdi ct i on,  ar gui ng t hat  hi s of f ense,  whi l e ser i ous,  

was commi t t ed at  t he behest  of  Boyl e and t hat  he has 

demonst r at ed hi s  pot ent i al  t o r espond f avor abl y t o j uveni l e 

cour t  super vi s i on.   Tyl er  f ur t her  r equest ed t he cour t  t o st r i ke 

t he wai ver  i nvest i gat i on r epor t  on t he gr ounds t hat  ADA 

Wi edenf el d' s ex par t e par t i c i pat i on i n t he DHHS' s st af f i ng 

meet i ng undul y i nf l uenced what  was supposed t o be an obj ect i ve 

r epor t  pr epar ed by an i ndependent  body.   Absent  ADA Wi edenf el d' s 

par t i c i pat i on i n t he st af f i ng meet i ng,  Tyl er  posi t ed,  t he DHHS 
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woul d have r ecommended t hat  t he j uveni l e cour t  r et ai n 

j ur i sdi ct i on over  Tyl er ,  i n accor dance wi t h t he deci s i on of  t he 

Kenosha Count y Ci r cui t  Cour t .  

¶17 The ci r cui t  cour t  hel d a t wo- day wai ver  hear i ng on 

Mar ch 10 and 12,  2010.   At  t he hear i ng,  bot h ADA Wi edenf el d and 

At t or ney Bur ns quest i oned Br adl ey ext ensi vel y r egar di ng t he 

DHHS' s st af f i ng meet i ng and t he pr epar at i on of  t he wai ver  

i nvest i gat i on r epor t .   Br adl ey conf i r med t hat  she spoke about  

Tyl er ' s case wi t h bot h ADA Wi edenf el d and At t or ney Bur ns pr i or  

t o dr af t i ng t he wai ver  i nvest i gat i on r epor t .   Whi l e 

acknowl edgi ng t hat  her  conver sat i ons wi t h At t or ney Bur ns wer e 

" basi cal l y shor t  hal l way conver sat i ons, "  Br adl ey t est i f i ed t hat  

ADA Wi edenf el d was not  pr esent  f or  t hose conver sat i ons and t hat  

she r el ayed at  t he st af f i ng meet i ng t he i nf or mat i on she gat her ed 

f r om At t or ney Bur ns.   Br adl ey f ur t her  t est i f i ed t hat  even wi t h 

ADA Wi edenf el d' s  par t i c i pat i on i n t he st af f i ng meet i ng,  t he 

meet i ng r emai ned " wel l  bal anced"  i n t er ms of  DHHS member s i n 

f avor  of  wai ver  and t hose agai nst  wai ver .   When asked how common 

i t  i s  f or  t he DHHS not  t o of f er  a r ecommendat i on as t o wai ver ,  

Br adl ey r esponded,  " I  woul d say t hat ' s pr obabl y not  ver y  

common. "    

¶18 Br adl ey' s t est i mony was l ar gel y  echoed by Dr .  Davi d 

Thompson ( Dr .  Thompson) ,  t he Deput y Di r ect or  of  t he DHHS who was 

al so pr esent  at  t he st af f i ng meet i ng.   Dr .  Thompson t est i f i ed 

t hat  t he DHHS chose not  t o of f er  a r ecommendat i on as t o wai ver  

because t he member s " s i mpl y coul dn' t  r each a consensus on what  

t he r ecommendat i on shoul d be. "   Dr .  Thompson r ecount ed t hat  
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" [ t ] her e wer e st r ong f eel i ngs i n [ t he DHHS]  st af f i ng t hat  Tyl er  

shoul d be wai ved i nt o adul t  cour t ,  and t her e wer e al so st r ong 

f eel i ngs t hat  he was a sui t abl e candi dat e f or  r emai ni ng i n t he 

j uveni l e j ust i ce syst em. "   Mor eover ,  Dr .  Thompson vol unt eer ed 

t hat  some member s of  t he DHHS exhi bi t ed " f ai r l y  st r ong f eel i ngs 

f or  wai ver "  even pr i or  t o ADA Wi edenf el d' s pr esence at  t he 

st af f i ng meet i ng.  

¶19 At  t he c l ose of  t he hear i ng on Mar ch 12,  2010,  t he 

c i r cui t  cour t  announced i t s deci s i on t o wai ve j uveni l e cour t  

j ur i sdi ct i on over  Tyl er .   The cour t  was sat i sf i ed t hat  t he St at e 

had pr oven by c l ear  and convi nci ng evi dence t hat  j uveni l e cour t  

j ur i sdi ct i on woul d be cont r ar y t o t he best  i nt er est s of  bot h 

Tyl er  and t he publ i c.   The cour t  acknowl edged t hat  Tyl er  had 

behaved wel l  i n secur e det ent i on but  expr essed concer n over  hi s  

al cohol  and dr ug abuse and hi s moder at e t o hi gh r i sk of  

r eof f endi ng.   Gi ven t he danger ous and ser i al  nat ur e of  Tyl er ' s 

of f enses,  t he cour t  f ound t hat  j uveni l e cour t  j ur i sdi ct i on 

" woul d be a ser i ous di sser vi ce t o t he publ i c. "   The cour t  

f ur t her  not ed t hat  Tyl er ' s r ehabi l i t at i ve needs coul d st i l l  be 

ser ved t hr ough t he f aci l i t i es and ser vi ces af f or ded by t he 

Kenosha Count y and Lake Count y j uveni l e cour t s.  

¶20 The ci r cui t  cour t  made cl ear  t hat  i t s  deci s i on t o 

wai ve j uveni l e cour t  j ur i sdi ct i on over  Tyl er  was based upon t he 

cour t ' s  " own f eel i ngs"  and not  upon t he DHHS' s wai ver  

i nvest i gat i on r epor t .   Whi l e r emar ki ng t hat  i t  was " not  a good 

i dea"  f or  t he DHHS t o i nvi t e onl y ADA Wi edenf el d t o i t s st af f i ng 

meet i ng,  t he cour t  was sat i sf i ed t hat  hi s pr esence was not  
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coer ci ve and t hat  posi t i ons bot h i n f avor  of  wai ver  and agai nst  

wai ver  wer e r epr esent ed.   The cour t  t her ef or e deni ed Tyl er ' s 

r equest  t o st r i ke t he wai ver  i nvest i gat i on r epor t .  

¶21 Thr ee days l at er ,  on Mar ch 15,  2010,  t he c i r cui t  cour t  

ent er ed i t s or der  gr ant i ng t he St at e' s pet i t i on t o wai ve 

j uveni l e cour t  j ur i sdi ct i on over  Tyl er .  

¶22 Tyl er  appeal ed,  and t he cour t  of  appeal s af f i r med.   

St at e v.  Tyl er  T. ,  No.  2010AP784,  unpubl i shed sl i p op.  ( Wi s.  Ct .  

App.  Dec.  29,  2010) .   Concl udi ng t hat  a wai ver  i nvest i gat i on 

r epor t  i s  di st i nct  f r om a PSI  r epor t ,  i d. ,  ¶10,  t he cour t  of  

appeal s f ound no suppor t  f or  Tyl er ' s ar gument  t hat  ADA 

Wi edenf el d was pr ecl uded f r om par t i c i pat i ng i n t he DHHS' s 

st af f i ng meet i ng,  i d. ,  ¶14.   I n any event ,  t he cour t  of  appeal s 

det er mi ned t hat  t he c i r cui t  cour t ' s  deci s i on t o wai ve j uveni l e 

cour t  j ur i sdi ct i on over  Tyl er  was made i ndependent  of  t he wai ver  

i nvest i gat i on r epor t .   I d. ,  ¶15.  

¶23 Tyl er  pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Sept ember  13,  2011.  

I I .  STANDARD OF REVI EW 

¶24 The deci s i on t o wai ve j uveni l e cour t  j ur i sdi ct i on 

under  Wi s.  St at .  § 938. 18 i s commi t t ed t o t he sound di scr et i on 

of  t he j uveni l e cour t .   J. A. L.  v.  St at e,  162 Wi s.  2d 940,  960,  

471 N. W. 2d 493 ( 1991)  ( appl y i ng Wi s.  St at .  § 48. 18 ( 1989- 90) ) 8;  
                                                 

8 Ef f ect i ve Jul y 1,  1996,  as par t  of  i t s  cr eat i on of  Wi s.  
St at .  ch.  938,  t he Juveni l e Just i ce Code,  t he l egi s l at ur e 
r epeal ed Wi s.  St at .  § 48. 18 ( 1993- 94)  and r epl aced i t  wi t h Wi s.  
St at .  § 938. 18.   1995 Wi s.  Act  77,  §§ 87- 99,  629,  9400;  see al so 
St at e v.  Kl eser ,  2010 WI  88,  ¶42,  328 Wi s.  2d 42,  786 
N. W. 2d 144.    
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D. H.  v.  St at e,  76 Wi s.  2d 286,  304- 05,  251 N. W. 2d 196 ( 1977)  

( appl y i ng Wi s.  St at .  § 48. 18 ( 1975- 76) ) .   We wi l l  r ever se t he 

j uveni l e cour t ' s  deci s i on t o wai ve j ur i sdi ct i on onl y i f  t he 

cour t  er r oneousl y exer ci sed i t s di scr et i on.   J. A. L. ,  162 

Wi s.  2d at  960.   A j uveni l e cour t  er r oneousl y exer ci ses i t s 

di scr et i on i f  i t  f ai l s  t o car ef ul l y del i neat e t he r el evant  f act s 

or  r easons mot i vat i ng i t s deci s i on or  i f  i t  r ender s a deci s i on 

not  r easonabl y suppor t ed by t he f act s of  r ecor d.   I d.  at  961;  

D. H. ,  76 Wi s.  2d at  305.   I n r evi ewi ng t he j uveni l e cour t ' s  

di scr et i onar y deci s i on t o wai ve j ur i sdi ct i on,  we l ook f or  

r easons t o sust ai n t he cour t ' s  deci s i on.   J. A. L. ,  162 Wi s.  2d at  

961.  

¶25 At  t he same t i me,  whet her  ADA Wi edenf el d' s 

par t i c i pat i on i n t he DHHS' s st af f i ng meet i ng ent i t l es Tyl er  t o a 

new wai ver  i nvest i gat i on r epor t  and a new wai ver  hear i ng bef or e 

a di f f er ent  j udge pr esent s a quest i on of  l aw t hat  we r evi ew 

wi t hout  def er ence t o t he j uveni l e cour t .  

I I I .  ANALYSI S 

¶26 I n t hi s case,  Tyl er  does not  ar gue t hat  t he ci r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  wai ved 

j uveni l e cour t  j ur i sdi ct i on over  Tyl er .   Rat her ,  Tyl er  ar gues 

t hat  t he c i r cui t  cour t  er r ed as a mat t er  of  l aw i n denyi ng hi s 

r equest  t o st r i ke t he DHHS' s wai ver  i nvest i gat i on r epor t .   

Compar i ng a wai ver  i nvest i gat i on r epor t  t o a PSI  r epor t  under  

Wi s.  St at .  § 972. 15,  Tyl er  cont ends t hat  ADA Wi edenf el d' s 

par t i c i pat i on i n t he DHHS' s st af f i ng meet i ng const i t ut ed 

i mpr oper  ex par t e communi cat i on t hat  compr omi sed t he obj ect i v i t y 
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of  t he wai ver  i nvest i gat i on r epor t .   As such,  Tyl er  r equest s 

t hat  we vacat e t he c i r cui t  cour t ' s  or der  wai v i ng j uveni l e cour t  

j ur i sdi ct i on,  or der  t he pr epar at i on of  a new wai ver  

i nvest i gat i on r epor t ,  and or der  t he c i r cui t  cour t  t o conduct  a 

new wai ver  hear i ng bef or e a di f f er ent  j udge.   I n suppor t  of  hi s 

posi t i on,  Tyl er  r el i es al most  excl usi vel y upon a ser i es of  cases 

i n whi ch t he cour t  of  appeal s concl uded t hat  t he i nt egr i t y of  

t he sent enci ng pr ocess r equi r es t hat  a PSI  r epor t  be obj ect i ve.   

We t her ef or e begi n our  anal ysi s by di scussi ng t hose cases.    

¶27 I n St at e v.  Knapp,  111 Wi s.  2d 380,  385,  330 

N. W. 2d 242 ( Ct .  App.  1983) ,  t he cour t  of  appeal s hel d t hat  a 

def endant ' s Si xt h Amendment 9 r i ght  t o t he assi st ance of  counsel  

does not  ent i t l e t he def endant  t o have counsel  pr esent  at  a PSI  

i nt er vi ew.   The cour t  of  appeal s expl ai ned t hat  a PSI  r epor t  

assi st s t he sent enci ng cour t  i n sel ect i ng an appr opr i at e 

                                                 
9 The Si xt h Amendment  of  t he Uni t ed St at es Const i t ut i on 

pr ovi des:   

I n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  enj oy 
t he r i ght  t o a speedy and publ i c t r i al ,  by an 
i mpar t i al  j ur y of  t he St at e and di st r i ct  wher ei n t he 
cr i me shal l  have been commi t t ed,  whi ch di st r i ct  shal l  
have been pr evi ousl y ascer t ai ned by l aw,  and t o be 
i nf or med of  t he nat ur e and cause of  t he accusat i on;  t o 
be conf r ont ed wi t h t he wi t nesses agai nst  hi m;  t o have 
compul sor y pr ocess f or  obt ai ni ng wi t nesses i n hi s 
f avor ,  and t o have t he Assi st ance of  Counsel  f or  hi s 
def ence.  

The Si xt h Amendment  i s made appl i cabl e t o t he st at es 
t hr ough t he Four t eent h Amendment .   St at e v.  I mani ,  2010 WI  66,  
¶20 n. 8,  326 Wi s.  2d 179,  786 N. W. 2d 40 ( c i t i ng Gi deon v.  
Wai nwr i ght ,  372 U. S.  335,  342 ( 1963) ;  St at e v.  Kl essi g,  211 Wi s.  
2d 194,  202,  564 N. W. 2d 716 ( 1997) ) .  
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sent ence f or  t he def endant  by gat her i ng i nf or mat i on concer ni ng 

t he def endant ' s per sonal i t y,  soci al  c i r cumst ances,  and pat t er n 

of  behavi or .   I d.  at  384,  386.   Because t he sent enci ng cour t  i s  

equal l y r esponsi bl e t o bot h t he convi ct ed def endant  and t he 

publ i c,  t he cour t  of  appeal s det er mi ned t hat  access t o " t he 

f ul l est  i nf or mat i on possi bl e"  i s " [ h] i ghl y r el evant ,  i f  not  

essent i al "  t o t he sent enci ng cour t ' s  deci s i on.   I d.  at  384- 85.   

The cour t  of  appeal s concl uded t hat  def ense counsel ' s pr esence 

at  t he PSI  i nt er vi ew coul d " ser i ousl y i mpede"  t he sent enci ng 

cour t ' s  abi l i t y  t o obt ai n and consi der  al l  r el evant  f act s t hat  

mi ght  ai d t he cour t  i n f or mi ng an i nt el l i gent  sent enci ng 

deci s i on.   I d.  at  385.  

¶28 Near l y t en year s l at er ,  i n St at e v.  Per ez,  170 

Wi s.  2d 130,  142,  487 N. W. 2d 630 ( Ct .  App.  1992) ,  t he cour t  of  

appeal s c i t ed t he same concer ns i n r ej ect i ng t he def endant ' s 

ar gument  t hat  due pr ocess r equi r es t he pr esence of  counsel  at  a 

PSI  i nt er vi ew.   The cour t  of  appeal s r ei t er at ed t hat  a PSI  

r epor t  ser ves as t he sent enci ng cour t ' s  i nf or mat i on base,  i d.  at  

140,  addi ng t hat  t he aut hor  of  t he PSI  r epor t  act s excl usi vel y 

on behal f  of  t he i ndependent  j udi c i ar y,  i d.  at  141.   I n or der  t o 

saf eguar d t he r el i abi l i t y  and accur acy of  t he PSI  r epor t ,  t he 

cour t  of  appeal s r ul ed t hat  " t he pr obat i on and par ol e agent  

pr epar i ng t he r epor t  must  be neut r al  and i ndependent  of  ei t her  

t he pr osecut i on or  t he def ense. "   I d.  at  140.   Ot her wi se,  t he 

cour t  of  appeal s r easoned,  t he PSI  i nt er vi ew woul d be 

t r ansf or med f r om an unbi ased,  i nf or mat i on- gat her i ng pr oceedi ng 

i nt o an adver sar i al  pr oceedi ng.   I d.  at  141.   I n sum,  " [ t ] he 
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act i ve i nvol vement  of  an advocat e——def ense counsel  or ,  f or  t hat  

mat t er ,  t he pr osecut i on——i n t he i nf or mat i on- gat her i ng pr ocess 

coul d cause a ser i ous degr adat i on i n t he r el i abi l i t y  and 

i mpar t i al i t y  of  t he sent enci ng cour t ' s  i nf or mat i on base. "   I d.  

¶29 Dr awi ng upon Per ez,  i n St at e v.  Suchocki ,  208 

Wi s.  2d 509,  520,  561 N. W. 2d 332 ( Ct .  App.  1997) ,  over r ul ed on 

ot her  gr ounds by St at e v.  Ti epel man,  2006 WI  66,  ¶2,  291 

Wi s.  2d 179,  717 N. W. 2d 1, 10 t he cour t  of  appeal s  concl uded t hat  

t he c i r cui t  cour t  er r ed i n denyi ng t he def endant ' s mot i on t o 

st r i ke t he PSI  r epor t ,  r easoni ng t hat  t he mar i t al  r el at i onshi p 

bet ween t he pr osecut or  and t he aut hor  of  t he PSI  r epor t  was 

i t sel f  suf f i c i ent  t o dr aw i nt o quest i on t he obj ect i v i t y of  t he 

PSI  r epor t .   I n t hat  case,  t he PSI  r epor t  was pr epar ed by an 

agent  of  t he Di v i s i on of  Cor r ect i ons11 who was mar r i ed t o t he 

di st r i ct  at t or ney who pr osecut ed t he def endant .   Suchocki ,  208 

                                                 
10 I n Bl um v.  1st  Aut o & Casual t y I nsur ance Co. ,  2010 WI  78,  

¶46,  326 Wi s.  2d 729,  786 N. W. 2d 78,  t hi s cour t  hel d t hat  unl ess 
we " expl i c i t l y  st at e[ ]  ot her wi se,  a cour t  of  appeal s opi ni on 
over r ul ed by t hi s cour t  no l onger  r et ai n[ s]  any pr ecedent i al  
val ue. "   I n t he i nst ant  case,  nei t her  Tyl er  nor  t he St at e 
di scusses whet her  Suchocki  r et ai ns any pr ecedent i al  val ue i n 
l i ght  of  our  hol di ng i n Bl um.   I n f act ,  nei t her  par t y even 
acknowl edges t hat  Suchocki  has been over r ul ed i n par t .   I n any 
event ,  because we concl ude t hat  Suchocki  i s  i nappl i cabl e t o t he 
i nst ant  case,  see i nf r a ¶37,  we need not  deci de t oday whet her  
Suchocki  r et ai ns any pr ecedent i al  val ue.  

11 Pr i or  t o t he cr eat i on of  t he DOC i n 1990,  see 1989 Wi s.  
Act  31,  §§ 2569,  3203( 23) ( a) ,  t he Di v i s i on of  Cor r ect i ons was 
cont ai ned wi t hi n t he Depar t ment  of  Heal t h and Soci al  Ser vi ces.   
See Wi sconsi n Depar t ment  of  Cor r ect i ons,  Speci al  Repor t s:  A 
Br i ef  Hi st or y of  t he Depar t ment  of  Cor r ect i ons,  ht t p: / / www. wi -
doc. com/ DOC_Hi st or y. ht m ( l ast  v i s i t ed May 2,  2012) .  
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Wi s.  2d at  513.   The def endant  moved t o st r i ke t he PSI  r epor t ,  

ar gui ng t hat  t he mar i t al  r el at i onshi p bet ween t he pr osecut or  and 

t he aut hor  of  t he PSI  r epor t  compr omi sed t he obj ect i v i t y of  t he 

r epor t  and t her eby t ai nt ed t he sent enci ng pr ocess.   I d.  at  514.   

The ci r cui t  cour t  deni ed t he mot i on but  per mi t t ed t he def endant  

t o f i l e an al t er nat i ve PSI  r epor t .   I d.   The cour t  t hen 

consi der ed bot h PSI  r epor t s at  sent enci ng.   I d.  

¶30 On appeal ,  t he cour t  of  appeal s concl uded t hat  t he 

c i r cui t  cour t  er r ed i n denyi ng t he def endant ' s mot i on t o st r i ke 

t he PSI  r epor t .   I d.  at  520.   Ci t i ng Per ez,  170 Wi s.  2d at  140-

41,  t he cour t  of  appeal s obser ved t hat  t he Di v i s i on of  

Cor r ect i ons,  i n f ul f i l l i ng i t s r ol e of  gat her i ng i nf or mat i on f or  

a PSI  r epor t ,  f unct i ons as an agent  of  t he sent enci ng cour t .   

Suchocki ,  208 Wi s.  2d at  518.   Because t he i nt egr i t y of  t he 

sent enci ng pr ocess demands t hat  t he PSI  r epor t  be obj ect i ve,  t he 

cour t  of  appeal s r eaf f i r med t hat  t he aut hor  of  t he PSI  r epor t  

must  be " neut r al  and i ndependent  f r om ei t her  t he pr osecut i on or  

t he def ense. "   I d.   When a mar i t al  r el at i onshi p exi st s bet ween 

t he pr osecut or  and t he aut hor  of  t he PSI  r epor t ,  t he cour t  of  

appeal s r emar ked,  t he aut hor  may be subconsci ous l y i nf l uenced i n 

f or mi ng her  i mpr essi ons of  t he def endant  and i n maki ng a 

r ecommendat i on t o t he sent enci ng cour t .   I d.  at  519.   Thus,  t he 

cour t  of  appeal s hel d t hat  t he mar i t al  r el at i onshi p al one was 

suf f i c i ent  t o dr aw i nt o quest i on t he obj ect i v i t y of  t he PSI  

r epor t ,  r egar dl ess of  whet her  or  not  t he aut hor  was bi ased i n 

f act .   I d.  at  520.  
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¶31 St i l l ,  t he Suchocki  cour t  deni ed t he def endant ' s 

r equest  f or  r esent enci ng,  concl udi ng t hat  t he def endant  f ai l ed 

t o show t hat  t he t ai nt ed PSI  r epor t  pr ej udi ced t he sent enci ng 

pr ocess.   I d.  at  521.   The cour t  of  appeal s expl ai ned t hat  t he 

c i r cui t  cour t  was consci ous of  t he def endant ' s obj ect i on t o t he 

PSI  r epor t  and expr essl y based i t s sent ence on t he def endant ' s 

uncont r over t ed conduct  r at her  t han on t he r ecommendat i on 

cont ai ned i n t he PSI  r epor t .   I d.  at  521- 22.  

¶32 Fi nal l y,  i n St at e v.  Howl and,  2003 WI  App 104,  ¶37,  

264 Wi s.  2d 279,  663 N. W. 2d 340,  t he cour t  of  appeal s hel d t hat  

t he pr osecut or ' s cont act s wi t h t he Di v i s i on of  Communi t y  

Cor r ect i ons ( DCC) , 12 i n whi ch he expr essed hi s di ssat i sf act i on 

wi t h t he r ecommendat i on cont ai ned i n t he PSI  r epor t ,  const i t ut ed 

a mat er i al  and subst ant i al  br each of  t he pl ea agr eement .   I n 

t hat  case,  t he def endant  was char ged wi t h second- degr ee sexual  

assaul t  of  a chi l d and mi sdemeanor  bai l  j umpi ng.   I d. ,  ¶2.   I n 

exchange f or  t he def endant ' s pl ea of  no cont est ,  t he St at e 

agr eed,  i nt er  al i a,  t o di smi ss t he char ge of  bai l  j umpi ng and t o 

not  make a speci f i c  sent ence r ecommendat i on.   I d.   I n spi t e of  

t hat  agr eement ,  on at  l east  t hr ee occasi ons,  t he pr osecut or  

cont act ed t he DCC t o compl ai n about  t he PSI  r epor t ' s  sent ence 

r ecommendat i on of  pr obat i on.   See i d. ,  ¶29.   Subsequent  t o t hese 

cont act s,  t he aut hor  of  t he PSI  r epor t  amended t he r epor t  by 

changi ng t he r ecommendat i on f r om pr obat i on t o f i ve t o seven 

                                                 
12 The DCC i s a di v i s i on of  t he DOC t hat  over sees t he 

super vi s i on of  i ndi v i dual s on pr obat i on,  par ol e,  or  ext ended 
super vi s i on.  
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year s of  i ncar cer at i on.   I d.   The ci r cui t  cour t  ul t i mat el y 

sent enced t he def endant  t o 20 year s i mpr i sonment ,  compr i sed of  

ni ne year s of  i ni t i al  conf i nement  and 11 year s on ext ended 

super vi s i on.   I d. ,  ¶16.  

¶33 The cour t  of  appeal s r ever sed and r emanded t he cause 

t o t he c i r cui t  cour t  f or  r esent enci ng conduct ed by a di f f er ent  

j udge.   I d. ,  ¶¶37,  38.   The cour t  of  appeal s concl uded t hat  t he 

St at e ef f ect i vel y pr ocur ed a sent ence r ecommendat i on t hr ough t he 

DCC by expr essi ng i t s concer ns wi t h t he PSI  r epor t ,  t her eby 

commi t t i ng an " end r un"  ar ound t he pl ea agr eement .   I d. ,  ¶31.   

I n addi t i on t o hol di ng t hat  t he St at e mat er i al l y  and 

subst ant i al l y  br eached t he pl ea agr eement ,  i d. ,  ¶37,  t he cour t  

of  appeal s made a poi nt  t o not e t hat  t he pr osecut or ' s cont act s 

wi t h t he DCC " bor der [ ed]  on ex par t e communi cat i ons, "  i d. ,  ¶32.   

Ci t i ng Suchocki ,  208 Wi s.  2d at  518,  t he cour t  of  appeal s 

expl ai ned t hat  t he i ssue was not  t he mer e exi st ence of  cont act  

bet ween t he pr osecut or  and t he DCC but  r at her  whet her  t he 

cont act s subconsci ousl y i nf l uenced t he aut hor  of  t he PSI  r epor t .   

Howl and,  264 Wi s.  2d 279,  ¶35.   Agai n st at i ng t hat  a PSI  r epor t  

must  be " accur at e,  r el i abl e and,  above al l ,  obj ect i ve, "  t he 

cour t  of  appeal s advi sed t hat  a cooper at i ve and open 

r el at i onshi p bet ween t he def endant  and t he aut hor  of  t he PSI  

r epor t  " woul d be i mpossi bl e"  i f  t he def endant  per cei ved t he 

l at t er  " t o be a mer e puppet  of  t he di st r i ct  at t or ney' s of f i ce. "   

I d. ,  ¶36.   Accor di ngl y,  i n or der  " t o avoi d any f ur t her  t ai nt , "  

t he cour t  of  appeal s or der ed a new PSI  r epor t  t o be pr epar ed by 

a depar t ment  f r om a di f f er ent  count y.   I d. ,  ¶38.  
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¶34 Tur ni ng back t o t he i nst ant  case,  Tyl er  ur ges us t o 

appl y t he above ser i es of  cases t o wai ver  i nvest i gat i on r epor t s 

under  Wi s.  St at .  § 938. 18( 2m) .   Tyl er  suggest s t hat  a PSI  r epor t  

i s  compar abl e t o a wai ver  i nvest i gat i on r epor t  because bot h 

r epor t s ser ve as t he cour t ' s  i nf or mat i on base and because t he 

aut hor  of  bot h r epor t s act s excl usi vel y on behal f  of  t he 

i ndependent  j udi c i ar y.   I t  f ol l ows,  accor di ng t o Tyl er ,  t hat  

because we r equi r e a PSI  r epor t  t o be obj ect i ve,  we must  equal l y  

r equi r e a wai ver  i nvest i gat i on r epor t  t o be obj ect i ve.   I n t he 

i nst ant  case,  r el y i ng on Suchocki  and Howl and,  Tyl er  cont ends 

t hat  ADA Wi edenf el d' s par t i c i pat i on i n t he DHHS' s st af f i ng 

meet i ng coul d have subconsci ousl y i nf l uenced t he DHHS i n f or mi ng 

i t s i mpr essi ons of  Tyl er  and i n choosi ng not  t o of f er  any f or mal  

r ecommendat i on as t o wai ver ,  t hus dr awi ng i nt o quest i on t he 

obj ect i v i t y of  t he wai ver  i nvest i gat i on r epor t  as a mat t er  of  

l aw.   As a r esul t ,  s i mi l ar  t o t he r emedy af f or ded i n Howl and,  

Tyl er  cont ends t hat  he i s ent i t l ed t o t he pr epar at i on of  a new 

wai ver  i nvest i gat i on r epor t  and t o a new wai ver  hear i ng bef or e a 

di f f er ent  j udge.  

¶35 We di sagr ee.   We concl ude t hat  t he c i r cui t  cour t  di d 

not  er r  i n denyi ng Tyl er ' s r equest  t o st r i ke t he wai ver  

i nvest i gat i on r epor t  pr epar ed by t he DHHS.   Whi l e we,  l i ke t he 

c i r cui t  cour t ,  have r eser vat i ons about  t he DHHS' s deci s i on t o 

i nvi t e onl y ADA Wi edenf el d t o i t s f i nal  st af f i ng meet i ng,  we 

decl i ne t o cr eat e a br i ght - l i ne r ul e pr ecl udi ng t he DHHS f r om 

communi cat i ng di r ect l y wi t h ei t her  par t y,  be i t  t he St at e or  t he 

j uveni l e,  f or  pur poses of  pr epar i ng a wai ver  i nvest i gat i on 
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r epor t .   Rat her ,  consi st ent  wi t h t he DHHS' s r ol e i n del i nquency 

pr oceedi ngs and i n f ur t her ance of  t he expr ess obj ect i ves of  Wi s.  

St at .  ch.  938,  we concl ude t hat  t he DHHS i s f r ee t o compi l e 

i nf or mat i on f or  a wai ver  i nvest i gat i on r epor t  i n t he manner  i t  

deems most  benef i c i al  t o t he c i r cui t  cour t .  

¶36 Wi sconsi n St at .  § 938. 18( 2m)  gr ant s t he c i r cui t  cour t  

di scr et i onar y aut hor i t y t o " desi gnat e an agency,  as def i ned i n 

s.  938. 38( 1) ( a) ,  t o submi t  a r epor t  anal yzi ng t he cr i t er i a [ f or  

wai ver  of  j uveni l e cour t  j ur i sdi ct i on]  speci f i ed i n sub.  ( 5) . "   

Wi sconsi n St at .  § 938. 38( 1) ( a)  def i nes " agency"  as t he DOC,  a 

count y depar t ment  ( l i ke t he DHHS i n t hi s case) ,  or  a l i censed 

chi l d wel f ar e agency.   Wi sconsi n St at .  § 938. 18( 2m)  f ur t her  

pr ovi des t hat  " [ t ] he cour t  may r el y on f act s st at ed i n t he 

r epor t  i n maki ng i t s f i ndi ngs wi t h r espect  t o t he cr i t er i a under  

sub.  ( 5) . "   Pur suant  t o § 938. 18( 5) ,  t he cr i t er i a f or  wai ver  of  

j uveni l e cour t  j ur i sdi ct i on i ncl ude t he per sonal i t y of  t he 

j uveni l e;  t he pr i or  r ecor d of  t he j uveni l e;  t he t ype and 

ser i ousness of  t he j uveni l e' s of f ense;  t he adequacy and 

sui t abi l i t y  of  f aci l i t i es,  ser vi ces,  and pr ocedur es avai l abl e 

f or  t r eat ment  of  t he j uveni l e and pr ot ect i on of  t he publ i c 

wi t hi n t he j uveni l e j ust i ce syst em;  and,  i f  t he j uveni l e was 

al l egedl y associ at ed i n t he of f ense wi t h per sons who wi l l  be 

char ged i n t he cour t  of  cr i mi nal  j ur i sdi ct i on,  t he desi r abi l i t y  

of  t r i al  and di sposi t i on of  t he ent i r e of f ense i n one cour t .  

¶37 To be sur e,  as Tyl er  not es,  a wai ver  i nvest i gat i on 

r epor t  under  Wi s.  St at .  § 938. 18( 2m)  bear s some si mi l ar i t i es t o 

a PSI  r epor t  under  Wi s.  St at .  § 972. 15.   For  exampl e,  bot h 
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r epor t s may be or der ed and r el i ed upon at  t he c i r cui t  cour t ' s  

di scr et i on,  compar e Wi s.  St at .  § 938. 18( 2m) ,  wi t h Wi s.  St at .  

§ 972. 15( 1)  ( " Af t er  a convi ct i on t he cour t  may or der  a 

pr esent ence i nvest i gat i on .  .  .  . " ) ,  and bot h r epor t s ar e 

desi gned t o assi st  t he c i r cui t  cour t  i n maki ng an i nf or med 

deci s i on by compi l i ng i nf or mat i on concer ni ng t he speci f i c  

def endant ,  compar e Wi s.  St at .  § 938. 18( 2m) ,  ( 5) ,  wi t h Knapp,  111 

Wi s.  2d at  386 ( " [ P] r esent ence r epor t s ar e des i gned t o gat her  

i nf or mat i on concer ni ng a def endant ' s per sonal i t y,  soci al  

c i r cumst ances and gener al  pat t er n of  behavi or ,  so t hat  t he j udge 

can make an i nf or med sent enci ng deci s i on. " ) .   Cf .  J. A. L. ,  162 

Wi s.  2d at  973 ( compar i ng a wai ver  hear i ng t o a sent enci ng 

hear i ng) .   St i l l ,  i t  does not  f ol l ow,  as Tyl er  suggest s,  t hat  we 

must  appl y t o wai ver  i nvest i gat i on r epor t s t he same obj ect i v i t y 

r equi r ement s t hat  we demand of  PSI  r epor t s.   I n ot her  r espect s,  

a wai ver  i nvest i gat i on r epor t  i s  f undament al l y di f f er ent  t han a 

PSI  r epor t .    

¶38 A PSI  r epor t  i s  pr epar ed post - convi ct i on by an 

empl oyee of  t he DOC.   See Wi s.  St at .  § 972. 15( 1) .   The DOC i s " a 

neut r al  and i ndependent  par t i c i pant  i n t he sent enci ng pr ocess. "   

St at e v.  McQuay,  154 Wi s.  2d 116,  131,  452 N. W. 2d 377 ( 1990) ;  

cf .  Far r ar  v.  St at e,  52 Wi s.  2d 651,  657,  191 N. W. 2d 214 ( 1971)  

( " I n Wi sconsi n,  t he ent i r e sent enci ng pr ocess i s t o be a sear ch 

f or  t he t r ut h and an eval uat i on of  al t er nat i ves.   Any advance 

under st andi ng bet ween pr osecut or  and def endant  must  not  i nvol ve 

t he t r i al  j udge——or  any per sons conduct i ng a pr esent ence 

i nvest i gat i on f or  such t r i al  j udge or  cour t . " ) .   Thus,  i n 
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pr epar i ng a PSI  r epor t ,  " [ i ] t  necessar i l y  f ol l ows t hat  a par ol e 

or  pr obat i on of f i cer  act s on behal f  of  an i ndependent  

j udi c i ar y, "  not  as an agent  of  ei t her  t he St at e or  t he def ense.   

McQuay,  154 Wi s.  2d at  131;  see al so St at e v.  Washi ngt on,  2009 

WI  App 148,  ¶9,  321 Wi s.  2d 508,  775 N. W. 2d 535 ( " The DOC does 

not  f unct i on as an agent  of  ei t her  t he St at e or  t he def ense i n 

f ul f i l l i ng i t s PSI  r ol e but  as an agent  of  t he cour t  i n 

gat her i ng i nf or mat i on r el at i ng t o a speci f i c  def endant . " ) .   I n 

t hi s r espect ,  a wai ver  i nvest i gat i on r epor t  i s  di st i nct  f r om a 

PSI  r epor t .   Unl i ke t he aut hor  of  a PSI  r epor t  who,  i n or der  t o 

pr ot ect  t he i nt egr i t y of  t he sent enci ng pr ocess,  must  r emai n 

neut r al  and i ndependent  f r om bot h t he pr osecut i on and t he 

def ense,  see Howl and,  264 Wi s.  2d 279,  ¶36;  Suchocki ,  208 

Wi s.  2d at  518;  Per ez,  170 Wi s.  2d at  140,  t he aut hor  of  a 

wai ver  i nvest i gat i on r epor t ,  her e,  DHHS,  i s  necessar i l y  i nvol ved 

wi t h bot h t he j uveni l e and t he St at e f r om t he st ar t  of  t he 

del i nquency pr ocess.   The DHHS i s r esponsi bl e f or  pr ovi di ng " 24 

hour s a day,  7 days a week"  i nt ake ser vi ces f or  t he pur pose of  

scr eeni ng j uveni l es t aken i nt o cust ody.   Wi s.  St at .  

§ 938. 067( 1) .   I nt ake ser vi ces " shal l "  i ncl ude,  i nt er  al i a,  

i nt er vi ewi ng t he j uveni l e,  § 938. 067( 2) ,  det er mi ni ng whet her  and 

wher e t he j uveni l e shoul d be hel d i n cust ody,  § 938. 067( 3) ,  ( 4) ,  

pr ovi di ng cr i s i s counsel i ng t o t he j uveni l e,  § 938. 067( 5) ,  

r equest i ng t hat  a del i nquency pet i t i on be f i l ed or  ent er i ng i nt o 

a def er r ed pr osecut i on agr eement ,  § 938. 067( 6) ,  and t aki ng 

j uveni l es i nt o cust ody,  § 938. 067( 8m) .   Li kewi se,  when a 

j uveni l e i s not  t aken i nt o cust ody,  del i nquency pr oceedi ngs 
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begi n wi t h a r ef er r al  by l aw enf or cement  t o an i nt ake wor ker .   

See Wi s.  St at .  § 938. 24( 1) .   The i nt ake wor ker  must  t hen 

" conduct  an i nt ake i nqui r y on behal f  of  t he cour t  t o det er mi ne 

whet her  t he avai l abl e f act s est abl i sh pr i ma f aci e j ur i sdi ct i on 

and t o det er mi ne t he best  i nt er est s of  t he j uveni l e and of  t he 

publ i c wi t h r egar d t o any act i on t o be t aken. "   § 938. 24( 1) .   

Wi t hi n 40 days of  r ecei v i ng t he r ef er r al ,  t he i nt ake wor ker  must  

det er mi ne whet her  t o ( 1)  r equest  t hat  t he di st r i ct  at t or ney f i l e 

a del i nquency pet i t i on under  Wi s.  St at .  § 938. 25;  ( 2)  ent er  i nt o 

a def er r ed pr osecut i on agr eement ;  or  ( 3)  c l ose t he case.   Wi s.  

St at .  § 938. 24( 3) - ( 5) .   Once t he di st r i ct  at t or ney r ecei ves an 

i nt ake wor ker ' s r equest ,  t he di st r i ct  at t or ney has 20 days t o 

" f i l e t he pet i t i on,  c l ose t he case,  or  r ef er  t he case back t o 

i nt ake or ,  wi t h not i ce t o i nt ake,  t he l aw enf or cement  agency 

i nvest i gat i ng t he case. "   § 938. 25( 2) .   As t hese st at ut es 

demonst r at e,  unl i ke t he sent enci ng pr ocess,  whi ch r equi r es t he 

DOC t o r emai n neut r al  and i ndependent  f r om bot h t he pr osecut i on 

and t he def ense,  t he del i nquency pr ocess r equi r es i mmedi at e 

cont act  bet ween t he DHHS and bot h t he j uveni l e and t he St at e.   

¶39 Gi ven t he DHHS' s r ol e i n del i nquency pr oceedi ngs as 

out l i ned i n Wi s.  St at .  ch.  938,  we do not  t hi nk t hat  t he DHHS' s 

cont act  wi t h t he j uveni l e and t he St at e must  necessar i l y  cease 

at  t he pr epar at i on of  a wai ver  i nvest i gat i on r epor t .   I ndeed,  i n 

l i ght  of  t he cr i t er i a under  Wi s.  St at .  § 938. 18( 5)  t hat  t he DHHS 

i s di r ect ed t o anal yze,  a wai ver  i nvest i gat i on r epor t  may not  be 

compl et e unl ess t he DHHS cont i nues t o communi cat e wi t h t he 

j uveni l e and t he St at e.   As pr evi ousl y ment i oned,  t he cr i t er i a 
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f or  wai ver  of  j uveni l e cour t  j ur i sdi ct i on i ncl ude,  i nt er  al i a,  

" [ t ] he per sonal i t y of  t he j uveni l e"  and " [ t ] he adequacy and 

sui t abi l i t y  of  f aci l i t i es,  ser vi ces and pr ocedur es avai l abl e f or  

t r eat ment  of  t he j uveni l e and pr ot ect i on of  t he publ i c wi t hi n 

t he j uveni l e j ust i ce syst em. "   § 938. 18( 5) .   I n del i nquency 

pr oceedi ngs,  t he di st r i ct  at t or ney " shal l "  r epr esent  t he 

i nt er est s of  t he publ i c.   See Wi s.  St at .  § 938. 09( 1) .   I t  

f ol l ows t hat  t he DHHS must  necessar i l y  communi cat e wi t h t he 

j uveni l e i n or der  t o anal yze t he j uveni l e' s per sonal i t y and must  

necessar i l y  communi cat e wi t h t he di st r i ct  at t or ney i n or der  t o 

anal yze whet her  t he f aci l i t i es,  ser vi ces,  and pr ocedur es 

avai l abl e wi t hi n t he j uveni l e j ust i ce syst em ar e suf f i c i ent l y 

adequat e t o pr ot ect  t he publ i c f r om t he j uveni l e.   

¶40 Mor eover ,  per mi t t i ng t he DHHS t o cont act  bot h t he 

j uveni l e and t he St at e f or  pur poses of  pr epar i ng a wai ver  

i nvest i gat i on r epor t  ef f ect uat es t he expr ess obj ect i ves of  Wi s.  

St at .  ch.  938.   By enact i ng Chapt er  938,  t he l egi s l at ur e 

i nt ended t o " pr omot e a j uveni l e j ust i ce syst em capabl e of  

deal i ng wi t h t he pr obl em of  j uveni l e del i nquency,  a syst em whi ch 

wi l l  pr ot ect  t he communi t y,  i mpose account abi l i t y  f or  v i ol at i ons 

of  l aw and equi p j uveni l e of f ender s wi t h compet enci es t o l i ve 

r esponsi bl y and pr oduct i vel y. "   Wi s.  St at .  § 938. 01( 2) .   To t hat  

end,  one of  Chapt er  938' s expr ess obj ect i ves i s " [ t ] o r espond t o 

a j uveni l e of f ender ' s needs f or  car e and t r eat ment ,  consi st ent  

wi t h t he pr event i on of  del i nquency,  each j uveni l e' s best  

i nt er est  and pr ot ect i on of  t he publ i c,  by al l owi ng t he cour t  t o 

ut i l i ze t he most  ef f ect i ve di sposi t i onal  opt i on. "   
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§ 938. 01( 2) ( f ) .   I n t he cont ext  of  wai v i ng j uveni l e cour t  

j ur i sdi ct i on,  our  cour t s have r ecogni zed t hat  t he j uveni l e 

cour t ' s  dual  r esponsi bi l i t y  t o pr ot ect  bot h t he j uveni l e and t he 

publ i c i s " best  ser ved when t he cour t  has access t o t he f ul l est  

i nf or mat i on possi bl e. "   S. N.  v.  St at e,  139 Wi s.  2d 270,  275,  407 

N. W. 2d 562 ( Ct .  App.  1987) ; 13 see al so D. H. ,  76 Wi s.  2d at  303.   

Per mi t t i ng t he DHHS t o cont act  bot h t he j uveni l e and t he St at e 

f or  pur poses of  pr epar i ng a wai ver  i nvest i gat i on r epor t  ensur es 

t hat  t he cour t  has access t o a wi der  r ange of  i nf or mat i on.   

I ndeed,  t he appl i cat i on of  r i gi d r ul es t o a wai ver  pr oceedi ng i s 

mor e l i kel y t o i mpai r  t he cour t ' s  abi l i t y  t o make an i nf or med 

                                                 
13 Advanci ng t hat  S. N.  v.  St at e,  139 Wi s.  2d 270,  407 

N. W. 2d 562 ( Ct .  App.  1987) ,  i s  t he deci s i ve aut hor i t y on t he 
i nst ant  case,  t he di ssent  concl udes t hat  t he di st i nct i ons 
bet ween a PSI  r epor t  and a wai ver  i nvest i gat i on r epor t  " ar e 
wi t hout  a di f f er ence"  and t hat  bot h r epor t s must  be hel d t o an 
i dent i cal  st andar d of  obj ect i v i t y.   See di ssent ,  ¶¶56- 61.   The 
di ssent  over st at es t he i mpact  of  S. N.   I n S. N. ,  a deci s i on t hat  
spans j ust  over  seven pages,  t he cour t  of  appeal s hel d t hat  t he 
t hen- exi st i ng Chi l dr en' s Code,  Wi s.  St at .  ch.  48 ( 1985- 86) ,  di d 
not  pr ohi bi t  t he j uveni l e cour t  f r om consi der i ng a wai ver  
i nvest i gat i on r epor t  pr epar ed by t he count y depar t ment  of  soci al  
ser vi ces,  even t hough t he r epor t  went  beyond t he f act s cont ai ned 
i n t he wai ver  pet i t i on.   139 Wi s.  2d at  274- 75.   The cour t  
r easoned t hat  § 48. 18( 5)  ( 1985- 86)  " does not  pr ovi de t hat  such 
addi t i onal  evi dence may be onl y pr esent ed by t he j uveni l e, "  and 
i n f act ,  t he j uveni l e cour t ' s  dual  f unct i on of  pr ot ect i ng t he 
j uveni l e and t he publ i c t hr ough i t s deci s i on on wai ver  i s " best  
ser ved when t he cour t  has access t o t he f ul l est  i nf or mat i on 
possi bl e. "   I d.  at  275.   As t he di ssent  cor r ect l y poi nt s out ,  
see di ssent ,  ¶60,  t he S. N.  cour t ' s  det er mi nat i on t hat  a j uveni l e 
cour t  may consi der  a wai ver  i nvest i gat i on r epor t  pr epar ed by a 
count y depar t ment  of  soci al  ser vi ces i s now codi f i ed at  Wi s.  
St at .  § 938. 18( 2m) .   Cont r ar y t o t he di ssent ' s i nsi nuat i ons,  
however ,  t he S. N.  deci s i on i s voi d of  any di scussi on per t ai ni ng 
t o t he manner  i n whi ch t he count y depar t ment  must  compi l e 
i nf or mat i on f or  i t s wai ver  i nvest i gat i on r epor t .  
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and i nt el l i gent  deci s i on t han t o l ead t o a j ust  r esul t .   D. H. ,  

76 Wi s.  2d at  303.   Accor di ngl y,  we decl i ne t o cr eat e a br i ght -

l i ne r ul e pr ecl udi ng t he DHHS f r om communi cat i ng di r ect l y wi t h 

ei t her  par t y,  be i t  t he St at e or  t he j uveni l e,  f or  pur poses of  

pr epar i ng a wai ver  i nvest i gat i on r epor t .   Rat her ,  we concl ude 

t hat  t he DHHS i s f r ee t o compi l e i nf or mat i on f or  a wai ver  

i nvest i gat i on r epor t  i n t he manner  i t  deems most  benef i c i al  t o 

t he c i r cui t  cour t .  

¶41 That  bei ng sai d,  i n t he i nst ant  case,  we shar e t he 

c i r cui t  cour t ' s  r eser vat i ons about  t he DHHS' s deci s i on t o i nvi t e 

onl y ADA Wi edenf el d t o i t s f i nal  st af f i ng meet i ng.   I nvi t i ng 

onl y one par t y t o a f i nal  st af f i ng meet i ng cr eat es a per cept i on 

of  i mbal anced i nf or mat i on,  a per cept i on whi ch——l i ke i n t he 

i nst ant  case——may pr ove i naccur at e.   Her e,  any per cei ved 

i mbal ance caused by ADA Wi edenf el d' s par t i c i pat i on i n t he 

st af f i ng meet i ng was r ef ut ed by t he c i r cui t  cour t ' s  

uncont r over t ed f i ndi ngs t hat  ADA Wi edenf el d' s pr esence was not  

coer ci ve and t hat  posi t i ons bot h i n f avor  of  wai ver  and agai nst  

wai ver  wer e r epr esent ed.   I n addi t i on,  t he c i r cui t  cour t  

expr essl y st at ed t hat  i t s dec i s i on t o wai ve j uveni l e cour t  

j ur i sdi ct i on over  Tyl er  was based upon t he cour t ' s  " own 

f eel i ngs"  and not  upon t he DHHS' s wai ver  i nvest i gat i on r epor t .   

I n t he f ut ur e,  however ,  i t  may be a bet t er  pr act i ce f or  t he DHHS 

t o i nvi t e bot h par t i es,  or  nei t her  par t y,  t o i t s f i nal  st af f i ng 

meet i ng.   We wi l l  l eave t hat  deci s i on t o t he DHHS.  

I V.  CONCLUSI ON 
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¶42 We concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n 

denyi ng Tyl er ' s r equest  t o st r i ke t he wai ver  i nvest i gat i on 

r epor t  pr epar ed by t he DHHS.   Whi l e we have r eser vat i ons about  

t he DHHS' s deci s i on t o i nvi t e onl y t he assi st ant  di st r i ct  

at t or ney t o i t s f i nal  st af f i ng meet i ng,  we decl i ne t o cr eat e a 

br i ght - l i ne r ul e pr ecl udi ng t he DHHS f r om communi cat i ng di r ect l y 

wi t h ei t her  par t y,  be i t  t he St at e or  t he j uveni l e,  f or  pur poses 

of  pr epar i ng a wai ver  i nvest i gat i on r epor t .   Rat her ,  consi st ent  

wi t h t he DHHS' s r ol e i n del i nquency pr oceedi ngs and i n 

f ur t her ance of  t he expr ess obj ect i ves of  Wi s.  St at .  ch.  938,  we 

concl ude t hat  t he DHHS i s f r ee t o compi l e i nf or mat i on f or  a 

wai ver  i nvest i gat i on r epor t  i n t he manner  i t  deems most  

benef i c i al  t o t he c i r cui t  cour t .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶43 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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¶44 ANN WALSH BRADLEY,  J.    (dissenting).  I n t hi s case,  

t he j uveni l e cour t  asked t he Wal wor t h Count y Depar t ment  of  

Heal t h and Human Ser vi ces t o pr epar e a wai ver  i nvest i gat i on 

r epor t .   Under  t he aut hor i t y of  Wi s.  St at .  § 938. 18( 2m) ,  t he 

Depar t ment ' s r ol e i s t o ser ve as an i ndependent  agent  gat her i ng 

i nf or mat i on t o ai d t he cour t ' s  det er mi nat i on about  whet her  Tyl er  

T.  shoul d be t r i ed i n j uveni l e or  adul t  cour t .   I t  hel d a 

meet i ng t o f or mul at e i t s r ecommendat i on t o t he cour t .     

¶45 We ar e asked t o det er mi ne whet her  t he pr osecut i ng 

at t or ney' s ex par t e advocacy at  t he Depar t ment ' s meet i ng 

const i t ut ed i mpr oper  i nvol vement  i n what  shoul d have been a 

neut r al  and i ndependent  deci s i on- maki ng pr ocess.   The answer  t o 

t hi s quest i on shoul d be a r esoundi ng " yes. "    

¶46 I nst ead,  t he maj or i t y equi vocat es.   Expr essi ng 

r eser vat i on about  t he Depar t ment ' s pr ocedur e,  i t  acknowl edges 

t hat  such a pr ocedur e cr eat es a per cept i on of  i mbal anced 

i nf or mat i on.   Ul t i mat el y,  however ,  i t  answer s t he quest i on wi t h 

a hal f hear t ed " no. "    

¶47 The maj or i t y r eaches t hi s hal f hear t ed concl usi on by 

set t i ng up a f al l acy of  f al se choi ce i nst ead of  squar el y 

addr essi ng t he quest i on pr esent ed and by sel ect i ve anal ysi s 

i nst ead of  appl y i ng t he most  r el evant  case l aw.   Because I  

concl ude t hat  t he pr osecut i ng at t or ney' s ex par t e advocacy at  

t he Depar t ment ' s deci s i on- maki ng meet i ng was i mpr oper ,  and 

because I  cannot  det er mi ne t hat  Tyl er  suf f er ed no pr ej udi ce as a 

r esul t ,  I  r espect f ul l y di ssent .  

I  
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¶48 The maj or i t y acknowl edges t hat  a wai ver  i nvest i gat i on 

r epor t  " bear s some si mi l ar i t i es t o a PSI  r epor t , "  and t hat  PSI  

r epor t s ar e r equi r ed t o be i ndependent .   Maj or i t y op. ,  ¶¶37,  38.   

I t  al so acknowl edges t hat  t he pr esence of  an advocat e r i sks 

t r ansf or mi ng a meet i ng " f r om an unbi ased,  i nf or mat i on- gat her i ng 

pr oceedi ng i nt o an adver sar i al  pr oceedi ng"  and coul d " cause a 

ser i ous degr adat i on i n t he r el i abi l i t y  and i mpar t i al i t y  of  t he 

[ ]  cour t ' s  i nf or mat i on base. "   I d. ,  ¶28.   Never t hel ess,  af t er  

cat al ogi ng t he si mi l ar i t i es and di f f er ences bet ween PSI s and 

wai ver  i nvest i gat i on r epor t s,  i d. ,  ¶¶37- 39,  t he maj or i t y asser t s 

t hat  " i t  does not  f ol l ow .  .  .  t hat  we must  appl y t o wai ver  

i nvest i gat i on r epor t s t he same obj ect i v i t y r equi r ement s t hat  we 

demand of  PSI  r epor t s, "  i d. ,  ¶37.  

¶49 Ul t i mat el y,  t he maj or i t y " decl i ne[ s]  t o cr eat e a 

br i ght - l i ne r ul e"  because i t  " do[ es]  not  t hi nk t hat  t he DHHS' s 

cont act  wi t h t he j uveni l e and t he St at e must  necessar i l y  cease 

at  t he pr epar at i on of  a wai ver  i nvest i gat i on r epor t . "   I d. ,  

¶¶35,  39.   Al t hough i t  expr esses " r eser vat i ons about  t he DHHS' s 

deci s i on t o i nvi t e onl y [ t he pr osecut i ng at t or ney]  t o i t s f i nal  

st af f i ng meet i ng, "  t he maj or i t y  concl udes:  " [ T] he DHHS i s f r ee 

t o compi l e i nf or mat i on f or  a wai ver  i nvest i gat i on r epor t  i n t he 

manner  i t  deems most  benef i c i al  t o t he c i r cui t  cour t . "   I d. ,  

¶¶41,  40.      

¶50 The maj or i t y r eaches t hi s dubi ous concl usi on as a 

r esul t  of  t wo er r or s.   The f i r st  i s  an er r or  of  l ogi c,  and t he 

second i s one of  sel ect i ve anal ysi s.    

A 
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¶51 The f i r st  er r or  i n t he maj or i t y opi ni on i s t hat  i t  

r el i es on a f al l acy of  f al se choi ce——an er r or  of  l ogi c.   Tyl er  

asser t s t hat  t he pr osecut i ng at t or ney' s ex par t e advocacy at  t he 

Depar t ment ' s deci s i on- maki ng meet i ng was i mpr oper .   He does not  

ar gue t hat  al l  di r ect  cont act  bet ween t he Depar t ment  and t he 

par t i es i s pr ohi bi t ed.    

¶52 Despi t e t he nar r ow scope of  Tyl er ' s ar gument ,  t he 

maj or i t y f r ames t he i ssue much mor e br oadl y and t her ef or e 

over shoot s t he i ssue on r evi ew.   I t s br oad f r ami ng of  t he i ssue 

al l ows i t  t o ski r t  an ot her wi se obvi ous r esul t .    

¶53 The i mpl i c i t  r at i onal e i s as f ol l ows:  i f  i t  i s  

i mpr oper  f or  t he Depar t ment  t o i nvi t e t he pr osecut i ng at t or ney' s  

advocacy at  i t s  deci s i on- maki ng meet i ng,  t hen i t  must  l i kewi se 

be i mpr oper  f or  t he Depar t ment  t o have any cont act  wi t h t he 

St at e or  t he j uveni l e at  al l  f or  t he pur pose of  gat her i ng 

i nf or mat i on r el evant  t o t he wai ver  deci s i on. 1  Once exami ned,  

however ,  t hi s f al se choi ce f al l s apar t .   To concl ude t hat  t her e 

was pr ocedur al  er r or  her e,  t he cour t  need not  " cr eat e a br i ght -

l i ne r ul e"  or  r equi r e al l  cont act  bet ween t he Depar t ment  and t he 

par t i es t o " necessar i l y  cease. "   Rat her ,  i t  need onl y answer  t he 

quest i on pr esent ed.  

                                                 
1 See maj or i t y op. ,  ¶39 ( " [ W] e do not  t hi nk t hat  t he DHHS' s 

cont act  wi t h t he j uveni l e and t he St at e must  necessar i l y  cease 
at  t he pr epar at i on of  a wai ver  i nvest i gat i on r epor t . " ) ;  i d. ,  ¶40 
( " [ P] er mi t t i ng t he DHHS t o cont act  bot h t he j uveni l e and t he 
St at e f or  pur poses of  pr epar i ng a wai ver  i nvest i gat i on r epor t  
ensur es t hat  t he cour t  has access t o a wi der  r ange of  
i nf or mat i on. " ) ;  i d.  ( " [ W] e decl i ne t o cr eat e a br i ght - l i ne r ul e 
pr ecl udi ng t he DHHS f r om communi cat i ng di r ect l y wi t h ei t her  
par t y .  .  .  f or  t he pur poses of  pr epar i ng a wai ver  i nvest i gat i on 
r epor t . " ) .   
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¶54 Ther e i s a di f f er ence bet ween sol i c i t i ng i nf or mat i on 

and sol i c i t i ng advocacy.   I  agr ee wi t h t he maj or i t y t hat  t he 

Depar t ment  has a gr eat  deal  of  di scr et i on i n how i t  woul d l i ke 

t o pr epar e t he r epor t  and t hat  i t  i s  r equi r ed t o have some 

i nt er act i on wi t h bot h t he par t i es t o f ul f i l l  i t s  i nf or mat i on-

gat her i ng f unct i on.   However ,  consi st ent  wi t h t he j uveni l e cour t  

i n t hi s case, 2 I  concl ude t hat  t he Depar t ment  compr omi ses i t s 

r ol e as an i ndependent  agent  of  t he cour t  when i t  sol i c i t s t he 

ex par t e advocacy of  one par t y at  t he meet i ng i n whi ch i t  makes 

cr uci al  deci s i ons about  i t s wai ver  r ecommendat i on and t he 

cont ent s of  i t s  r epor t .    

B 

¶55 The maj or i t y ' s er r or  i n f r ami ng t he quest i on i s 

compounded because i t  f ocuses i t s anal ysi s on t he wr ong cases 

and over l ooks t he i mpor t ant  pr i nci pl es der i ved f r om t he most  

r el evant  case.   I t  asser t s t hat  t her e ar e di f f er ences bet ween 

PSI s and wai ver  i nvest i gat i on r epor t s,  and I  agr ee.   Yet ,  wi t h 

no cl ear  expl anat i on of  how t he di st i nct i ons i t  i dent i f i es make 

                                                 
2 Af t er  bei ng appr i sed of  t he Depar t ment ' s pr oceedi ngs,  t he 

cour t  expl ai ned:  " [ A] ppar ent l y t he Di st r i ct  At t or ney was i nvi t ed 
and t he def ense was not .   I  t end t o t hi nk t hat  t hat  i s  not  a 
good i dea,  mysel f . "    
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any di f f er ence, 3 t he maj or i t y somehow concl udes t hat ,  as a r esul t  

of  t hese di st i nct i ons,  wai ver  i nvest i gat i on r epor t s ar e hel d t o 

a l ower  st andar d of  obj ect i v i t y.   See maj or i t y op. ,  ¶37.       

¶56 Even t hough t he maj or i t y asser t s t hat  PSI s and wai ver  

i nvest i gat i on r epor t s ar e s i gni f i cant l y di f f er ent ,  i t  f ocuses 

i t s anal ysi s on t he case l aw deal i ng wi t h PSI s.   I t  bar el y  

pauses t o ment i on S. N.  v.  St at e,  a case t hat  i s speci f i c  t o 

wai ver  i nvest i gat i on r epor t s.    

¶57 The use of  wai ver  i nvest i gat i on r epor t s was f i r st  

di scussed i n S. N.  v.  St at e,  139 Wi s.  2d 270,  407 N. W. 2d 562 ( Ct .  

App.  1987)  ( her ei naf t er ,  I n r e S. N. ) .   That  case cont empl at es 

t hat  t he pr epar er  of  a wai ver  i nvest i gat i on r epor t  i s  not  an 

al l y of  t he pr osecut i on or  t he def ense,  but  r at her ,  an 

i ndependent  agent  of  t he cour t .    

¶58 The f act s of  I n r e S. N.  ar e st r ai ght f or war d.   The 

St at e f i l ed a pet i t i on t o wai ve a j uveni l e i nt o adul t  cour t ,  and 

a soci al  wor ker  at  t he Depar t ment  of  Soci al  Ser vi ces pr epar ed a 

wai ver  i nvest i gat i on r epor t  f or  t he cour t .   I d.  at  272- 73.   At  

                                                 
3 Maj or i t y op. ,  ¶¶38- 40.   I nci dent al l y,  I  do not  bel i eve 

t hat  t he di f f er ences bet ween wai ver  i nvest i gat i on r epor t s and 
PSI s ar e as poi nt ed as t he maj or i t y suggest s.   For  exampl e,  t he 
maj or i t y cont ends t hat  " a wai ver  i nvest i gat i on r epor t  may not  be 
compl et e unl ess t he DHHS cont i nues t o communi cat e wi t h t he 
j uveni l e and t he St at e, "  and " per mi t t i ng [ t hi s communi cat i on]  
f or  pur poses of  pr epar i ng a wai ver  i nvest i gat i on r epor t  
ef f ect uat es t he expr ess obj ect i ves of  Wi s.  St at .  ch.  938. "   I d. ,  
¶¶39,  40.   I n t hi s r espect ,  I  see no di f f er ence bet ween a wai ver  
i nvest i gat i on r epor t  and a PSI .   A PSI  al so ser ves an 
i nf or mat i on- gat her i ng f unct i on,  and i t s aut hor  i s r equi r ed t o 
at t empt  t o i nt er vi ew t he cr i mi nal  def endant ,  Wi s.  Admi n.  Code 
DOC § 328. 29( 4) ,  and t o obt ai n i nf or mat i on about  t he cr i me and 
t he def endant ' s cr i mi nal  hi st or y f r om t he St at e,  i d. ,  
§ 328. 27( 3) .    
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t he t i me,  t her e was no st at ut or y aut hor i t y f or  t he cour t  t o 

r equest  a wai ver  i nvest i gat i on r epor t .   Over  t he j uveni l e' s 

obj ect i on,  t he cour t  admi t t ed t he soci al  wor ker ' s r epor t  i nt o 

evi dence.      

¶59 I n det er mi ni ng t hat  t he j uveni l e cour t  di d not  er r  by 

admi t t i ng t he r epor t ,  t he cour t  of  appeal s st r essed t he 

i ndependent  nat ur e of  a wai ver  i nvest i gat i on r epor t  and t he f act  

t hat  t he r epor t  was pr epar ed f or  t he benef i t  of  t he cour t .   I t  

emphasi zed t he " j uveni l e cour t ' s  dut y t o i ndependent l y det er mi ne 

whet her  wai ver  i s appr opr i at e,  r at her  t han def er r i ng t o t he 

st at e' s or  t he j uveni l e' s r equest  f or  wai ver  or  t o ei t her  

par t y ' s acqui escence i n t he ot her  par t y ' s r equest . "   I d.  at  275 

( emphasi s added) .   I t  expl ai ned t hat  t he st at ut es do not  

pr ohi bi t  t he j uveni l e cour t  " f r om usi ng i ndependent  i nf or mat i on 

r el evant  t o wai ver ,  such as t he count y depar t ment  of  soci al  

ser vi ces'  wai ver  i nvest i gat i on r epor t  admi t t ed i n t he pr esent  

case. "   I d.  ( emphasi s added) .    

¶60 The l egi s l at i ve hi st or y of  Wi s.  St at .  § 938. 18( 2m)  

r eveal s t hat  t hi s st at ut e was speci f i cal l y cr eat ed t o codi f y t he 

pr ocedur e set  f or t h by I n r e S. N. 4  Accor di ngl y,  t he appar ent  

                                                 
4 The t ext  of  sub.  ( 2m)  was pr oposed i n a 1996 l et t er  by 

Randal l  Schnei der ,  an ADA f or  Raci ne Count y.  Among ot her  
r ecommendat i ons,  At t or ney Schnei der ' s l et t er  suggest ed t hat  t he 
I n r e S. N.  pr ocedur e be codi f i ed:    

Add a sub- sect i on af t er  sec.  938. 18( 2r )  t o r ead:  " The 
cour t  may desi gnat e an agency as def i ned i n sec.  
938. 38( 1) ( a)  t o pr epar e and submi t  a r epor t  anal yzi ng 
t he wai ver  cr i t er i a as def i ned i n sub.  ( 5)  as appl i ed 
t o t he j uveni l e.   The r epor t  shal l  be gi ven t o al l  
par t i es at  l east  3 days pr i or  t o t he wai ver  hear i ng.   
The cour t ,  i n i t s di scr et i on,  may r el y on f act s 
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pur pose of  sub.  ( 2m)  i s t o pr ovi de a pr ocedur e f or  cour t  

appoi nt ment  of  an i ndependent  agent  of  t he cour t  char ged wi t h 

gat her i ng t he f ul l est  possi bl e i nf or mat i on.    

¶61 Because t he maj or i t y i gnor es t he pr i nci pl es of  t he 

f oundi ng case of  I n r e S. N. ,  i t  er r oneousl y concl udes t hat  

wai ver  r epor t s ar e hel d t o a l ower  st andar d of  obj ect i v i t y.   To 

t he cont r ar y,  my r evi ew of  I n r e S. N.  suggest s t hat  t he 

di st i nct i ons bet ween PSI s and wai ver  i nvest i gat i on r epor t s 

i dent i f i ed by t he maj or i t y ar e wi t hout  a di f f er ence,  and t hat  

bot h t ypes of  r epor t s must  be pr epar ed by an i ndependent  agent  

of  t he cour t .    

¶62 The wai ver  i nvest i gat i on r epor t  i s  supposed t o be a 

means of  gat her i ng i nf or mat i on,  not  a means of  f unnel i ng 

advocacy t o t he j uveni l e cour t .   The pr esence of  advocat es at  

t he Depar t ment ' s  meet i ng " coul d cause a ser i ous degr adat i on i n 

t he r el i abi l i t y  and i mpar t i al i t y  of  t he [ ]  cour t ' s  i nf or mat i on 

base"  and coul d t r ansf or m ( or ,  at  t he ver y l east ,  r i sk 

t r ansf or mi ng)  t he meet i ng " f r om an unbi ased,  i nf or mat i on-

gat her i ng pr oceedi ng i nt o an adver sar i al  pr oceedi ng. "   See 

maj or i t y op. ,  ¶28 ( di scussi ng St at e v.  Per ez,  170 Wi s.  2d 130,  

                                                                                                                                                             
cont ai ned wi t hi n t he wai ver  st udy i n maki ng i t s 
f i ndi ng under  sub.  ( 5) . "   Thi s codi f i es I n t he 
i nt er est  of  S. N. ,  139 Wi s.  2d 270,  407 N. W. 2d 562 ( Ct .  
App.  1987) .  

Let t er  f r om Randal l  Schnei der  t o t he Juveni l e Just i ce St udy 
Commi t t ee ( Feb.  13,  1996)  ( on f i l e wi t h t he Legi s l at i ve 
Ref er ence Bur eau,  Madi son,  Wi sconsi n)  ( emphasi s added) .   Thi s  
pr oposed l anguage was modi f i ed s l i ght l y and was t hen 
i ncor por at ed,  as modi f i ed,  as an amendment  t o 1995 SB 624.   
Ul t i mat el y,  i t  was passed and si gned i nt o l aw.   1995 Wi s.  Act  
352.  
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487 N. W. 2d 630 ( Ct .  App.  1992) ) .   I n t hi s case,  t he r i sk t o t he 

cour t ' s  i nf or mat i on base was compounded because onl y one si de 

was i nvi t ed t o advocat e f or  i t s  desi r ed r esul t .   I  concl ude t hat  

t he Depar t ment ' s pr ocedur e was i n er r or .   

I I  

¶63 Al t hough t he j uveni l e cour t  r ecogni zed t he pr obl em 

wi t h t he Depar t ment ' s pr ocedur e,  i t  concl uded t hat  i t  was 

unnecessar y t o or der  a new r epor t .   I n maki ng i t s deci s i on on 

wai ver ,  t he cour t  at t empt ed t o i sol at e t he ef f ect  of  t he t ai nt ed 

r epor t .   I t  expl ai ned:  " I ' m sat i sf i ed wi t h t he t hor ough i nput  

f r om bot h par t i es as t o t he s i t uat i on,  and I  bel i eve I ' ve made 

my deci s i on whi ch i s ul t i mat el y  t he Cour t ' s  r esponsi bi l i t y  and 

not  t he Depar t ment ' s. "   I t  assur ed t he par t i es t hat  i t s wai ver  

deci s i on was made based upon i t s " own f eel i ngs, "  and not  t he 

Depar t ment ' s.       

¶64 I  appr eci at e t he j uveni l e cour t ' s  at t empt s t o separ at e 

i t s wai ver  deci si on f r om t he t ai nt ed r epor t .   Never t hel ess,  I  

cannot  concl ude t hat  Tyl er  suf f er ed no pr ej udi ce as a r esul t  of  

t he i mpr oper  pr ocedur e bef or e t he Depar t ment .    

¶65 Al t hough t he cour t  t ook gr eat  pai ns t o di sent angl e t he 

i nf or mat i on i n t he r epor t  f r om i t s own concl usi on,  f act s f r om 

t he t ai nt ed r epor t  cr ept  i nt o t he cour t ' s  anal ysi s of  t he wai ver  

cr i t er i a. 5  The r epor t ' s  i nf l uence on t he j uveni l e cour t  i s  
                                                 

5 For  exampl e,  when di scussi ng t he cr i t er i a,  t he j uveni l e 
cour t  obser ved t hat  Tyl er  came " f r om a f ami l y wher e t her e [ wer e]  
mul t i pl e r el at i onshi ps and f ami l y member s [ i nvol ved wi t h]  dr ugs 
and al cohol , "  and t hat  i n school ,  t her e wer e per i ods wher e 
" t her e was a t ot al  l apse of  doi ng hi s homewor k and get t i ng poor  
gr ades. "   These f act s come di r ect l y f r om t he Depar t ment ' s 
r epor t .   
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evi nced by t he cour t ' s  r el i ance on t he f act s i t  adduced f r om t he 

r epor t .   

¶66 I t  i s  i mpossi bl e t o know what  woul d have happened i f  

t he pr osecut i ng at t or ney had not  been pr esent  at  t he 

Depar t ment ' s meet i ng.   Ther e wer e many mi t i gat i ng f act s t hat  

coul d suppor t  a deci s i on t o r et ai n Tyl er  i n j uveni l e cour t ,  and 

t her e was si gni f i cant  sent i ment  agai nst  wai ver  i n t he 

Depar t ment .   I n f act ,  t he assi gned case wor ker  vol unt eer ed,  " I  

cer t ai nl y f el t  t her e wer e r easons and i nf or mat i on pr ovi ded t hat  

a r ecommendat i on coul d be made t o——t o r et ai n [ Tyl er ]  i n j uveni l e 

cour t . "   Who knows what  t he r ecommendat i on woul d have been i f  

t he ex par t e advocacy of  t he pr osecut i ng at t or ney had not  been 

i nf used i nt o t he di scussi on?   

¶67 I f  t he r epor t  had ul t i mat el y r ecommended agai nst  

wai ver ,  no one can know t he i mpact  t hat  such a r ecommendat i on 

woul d have had on t he j uveni l e cour t ' s  det er mi nat i on.   Judges 

of t en gi ve gr eat  val ue t o t he on- t he- gr ound det er mi nat i ons and 

r ecommendat i ons of  t he Depar t ment .    

¶68 The pr obl em her e i s t hat  we j ust  don' t  know.   We 

cannot  unr i ng t he bel l .     

¶69 Accor di ngl y,  because I  cannot  concl ude t hat  Tyl er  

suf f er ed no pr ej udi ce,  I  r espect f ul l y di ssent .     

¶70 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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