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No. 2010AP342
(L.C. No. 2007CV1153)

STATE OF W SCONSI N ) I N SUPREME COURT

Robert E. Brenner, Steven J. W ckenhauser,
Cristy K Wckenhauser, Allan J. Seidling
and Susan M Seidling,

Pl ai ntiffs-Appellants, FI LED
V. JUuL 17, 2012
New Ri chnond Regi onal Airport Conm ssion Diane M Fremgen
and City of New Ri chnond, Oerk of Supreme Court

Def endant s- Respondent s- Peti ti oners.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 DAVID T. PROSSER, J. This is a review of an
unpubl i shed decision of the court of appeals, reversing an order
of the St. Croix County Circuit Court, Howard W Caneron, Jr.,
Judge. The circuit court dismssed the inverse condemmation
claims of several |andowers whose property is close or
imredi ately adjacent to the New Ri chnond Regional Airport
(Airport). The | andowners alleged that an extension of the

Airport's runway by 1500 feet anmounted to the conpensabl e taking
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of an easenent because the resulting overflights had adverse
effects on their properties, including dimnished use and
enj oynent and decrease of val ue.

12 The «circuit court acknow edged that the subject
properties had been adversely affected, but it concluded that
"for a taking by the governnment to be conpensable, the property
owner must be deprived of all or practically all of the
beneficial use of the property or of any part. The Court nust
consider the whole property and not just a portion of
each . . . property.” The court of appeals reversed, holding
that the "standard for regulatory takings does not apply to

physi cal occupation cases." Brenner v. Cty of New Richnond,

No. 2010AP342, wunpublished slip op., 1 (Ws. C. App. My 10,
2011) .

13 W are presented with the followng question: In
ai rplane overflight cases, iIs the proper standard for
determining a taking (1) whether the overflights are |ow enough
and frequent enough to have a direct and imedi ate effect on the
use and enjoynent of property, or (2) whether the overflights
deprive the property owner of all or substantially all
beneficial use of the property?

14 We conclude that a taking occurs in airplane
overflight cases when governnent action results in aircraft
flying over a Ilandowner's property Jlow enough and wth
sufficient frequency to have a direct and imediate effect on
the use and enjoynent of the property. W remand the case to
the circuit court to make further factual findings and apply

2
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this standard to determne whether there were takings of the
properties in this case.
| . FACTUAL BACKGROUND AND PROCEDURAL HI STORY

15 The New R chnond Regional Airport is owied and
operated by the Cty of New Richnond (Cty) in St. Croix County.
The Airport is located on the north end of the city on
approxi mately 350 acres of land.! The Airport is bounded on the
west by County Trunk H ghway CC (CTH CC).

16 In Septenber 2006 the Airport began a construction
project to extend its 4000 foot Northwest/Southeast main runway
by 1500 feet. The project was conpleted in June 2007. To nake
t he extension possible, the City? acquired by direct condemation
approximately 62 acres of land from Steven and Cristy
W ckenhauser (the Wckenhausers) whose 142.5 acres of |and
abutted the north end of the Airport. The Gty also acquired a

3.813 acre avigation easenent® over tw parcels wthin the

! The Airport is located approximately 30 niles northeast of
St. Paul, Mnnesota, so that it provides service to the Eastern
Twin Cities Metro Area as well as to western W sconsin.

21n this case, the Federal Aviation Administration (FAA)
the Wsconsin Departnent of Transportation Bureau of Aeronautics
(State), and the Cty worked together in acquiring the |land for
the Airport. The FAA and the State have a "block grant
agreenent” in which the State acts on behalf of the FAA as well
as nunicipalities in acquiring land for nunicipal airports. For
the sake of sinplicity, we refer to the Gty acquiring property.
These statenents should be understood to represent the ful
rel ati onshi p anong governnent actors.

3 An avigation or avigational easenent is "An easenent
permtting uninpeded aircraft flights over the servient estate.”
Black's Law Dictionary 527 (7th ed. 1999).
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remai ning 80 acres of the Wckenhauser property. The avigation
easenent covered airspace above the Wckenhausers' personal
residence and dairy barn. The W ckenhausers asked the Gty to
condemm their entire 142.5 acres. The Gty declined.

17 The Airport and the Wckenhauser property are on the
east side of CTH CC Robert Brenner (Brenner) and Allan and
Susan Seidling (the Seidlings) own properties on the west side
of CTH CC.

18 The Brenner property consists of approxinmately 5 acres
and includes his personal resi dence, a barn, and ot her
m scel | aneous i nprovenents. The house is 816 feet from the
cl osest point of the extended runway. The edge of the Brenner
property borders CITH CC and is closer to the runway than the
house.

19 The Seidling property consists of approximately 15
acres including their personal residence, crop fields, and
pasture | and. It borders CTH CC on the east and is directly
south and west of the Brenner property. The Brenner property
was once part of the Seidlings' acreage. The Seidlings' hone is
approximately 1503 feet from the runway. Susan Seidling
i ndi cated that she runs a daycare business out of her hone.

10 Sone of the Seidling |and and nmuch of the renai nder of
t he W ckenhauser land are rented for crops or other agricultura
uses.

11 Li ke the Wckenhausers, both Brenner and the Seidlings
asked the Cty to condemm their land after they |earned of the
pl anned airport extension. The Gty declined.

4
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112 The |andowners and their wtnesses testified in
various proceedings about the adverse effects of the Airport
expansi on. In essence, the |andowners conplained that the
extended runway led to noise, dust, dirt, flashing I|ights,
di sruption of their sleep, dimnished enjoynent of their
property, concerns about safety, direct overflights, and a
decrease in property val ue.

13 As noted, the Gty condemmed approxinmately 62 acres of
the Wckenhausers' property and acquired an additional avigation
easenent . The State made a jurisdictional offer* for the land

the easenment, and severance damages.® On Decenber 14, 2007, the

4 See Lamar Co. v. Country Side Rest., 2012 W 46, 8 n.3,
340 Ws. 2d 335, 814 N.W2d 159 ("Notice to the property owner
of a jurisdictional offer is a jurisdictional requisite for the
condemmor to proceed in condemation. Ws. Stat. 8§ 32.05(4).
Pursuant to 8 32.05(3), notice of a jurisdictional offer has
ei ght necessary conponents, including, inter alia, a brief
statenent of the nature of the project for which the property is
intended to be acquired, a description of the property and the
interest therein sought to be taken, the proposed date of
occupancy, and the amount of conpensation offered.").

®> The cover letter for the jurisdictional offer as well as
an affidavit by the |andowners' attorney refer to an avigation
easenent over the remaining acreage of the Wckenhauser
property. However, the jurisdictional offer does not reflect an
easenment over the 77 remaining acres and the parties have not
represented to us that any interest was acquired in the 77
remai ning acres. Therefore, we assune for this opinion that the
only damages paid with respect to the remaining acreage were
severance damages—~hnot an acquisition of an interest in the

property.

Severance damages are defined in Ws. Stat. 8§ 32.09(6)(e)
as:

Danages resulting from actual severance of |and
i ncl udi ng damages resul ting from severance of

5
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W ckenhausers notified the State that they were rejecting the
jurisdictional offer, which led to a separate lawsuit on

Decenber 28, 2007, Wsconsin Bureau of Aeronautics v. Steven

W ckenhauser, No. 2007Cv1210 (St. Croix County Circuit Court).

This condemmation suit against the Wckenhauser property 1is

conpl etely separate fromthis case.®

i nprovenents or fixtures and proximty damage to
i nprovenents renmaining on condemee's | and. I n
determ ning severance danmages under this paragraph,
the condemmor may consider damages which nmay arise
during construction of the public i nprovenent,
i ncl udi ng damages from noise, dirt, tenporary
interference with vehicular or pedestrian access to
the property and Iimtations on use of the property.
The condemmor may al so consider costs of extra trave
made necessary by the public inprovenent based on the
i ncreased distance after construction of the public
i nprovenent necessary to reach any point on the
property fromany other point on the property.

Al references to the Wsconsin Statutes are to the 2009-10
ver si on unl ess ot herw se not ed.

The City asserts that the severance damages paid to the
W ckenhausers preclude an inverse condemation claim for the 77
remai ni ng acres. The City relies on Hoekstra v. Quardian
Pipeline, LLC, 2006 W App 245, 1913, 298 Ws. 2d 165, 726
N. W2d 648, which states that "[s]everance damages are defined
as 'the dimnution in the fair nmarket value of the renaining
| and that occurs because of a taking.'" (citations and interna
guotation marks omtted). However, severance danages represent
the loss of the value to the land due to the severance of the
| and, not the |oss of value due to new or increased overflights.
Therefore, the Wckenhausers' claimis still alive for the |and
not included in the direct condemation action. However, if the
court calculates dimnution of the fair market value of the
land, it must consider that damages were already paid for the
di m nution of value that was attributable to the severance.

® For discussion of the inpact of the condemmation case on
this action, see {13 n.5, supra, and 133 and 86, infra.



No. 2010AP342

114 The present case was filed Decenber 13, 2007, by
Brenner, the Wckenhausers, and the Seidlings. These |andowners
all eged inverse condemation, nuisance, and trespass. To
perfect their claim they filed a verified petition for inverse
condemation, under Ws. Stat. § 32.10, in June 2008.

15 After a nunber of notions and pretrial proceedings
designed in part to clarify the issues, the case proceeded to a
court trial before Judge Caneron on June 10 and July 10, 2009.
The |andowners and their wtnesses focused on the adverse
effects created by additional aircraft flying in new flight
patterns at the Airport, while the Cty enphasized that nuch of
the value of the respective properties had not been |ost.

Robert Brenner

116 Robert Brenner lived on his property with his fiancée
and her daughter. A licensed pilot, Brenner testified that
because of the runway extension, crossw nds caused aircraft to
fly directly over his property, sonetines at |less than 100 feet
in altitude.

17 Wiile sone of Brenner's testinony indicated that
aircraft travelled over his house during the FAA recommended
approach, he also indicated that sone pilots did not follow "the
standard traffic patterns” and showed "[t]otal disregard for any
traffic regulations or rules.”

118 During the first day of the trial, Brenner offered
video evidence of this claimand testified: "[Ylou wll see how
aircraft totally disregard the air traffic patterns that
are . . . set up by the FAA and how they deliberately fly over

7
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either ny house or Steve's house.” The City objected to this
testinmony, asking the court: "How can the City be responsible
for what pilots do when they're acting illegally and contrary to

FAA regul ati ons?"

19 Brenner also testified that "this is an uncontrolled
airport; and so pilots can do basically whatever they want,
and . . . actually—you know, it's the pilot's responsibility,
but it's also the airport's responsibility to ensure proper
traffic patterns are followed."

20 Brenner testified that, after the expansion, residing
in his home had been a "living nightmare.” He testified about
helicopters flying in and out at all hours of the night. He
testified that jets that could not previously use the shorter
runway are now flying in and out of the airport. He testified
that, since the extension of +the runway, air traffic has
increased and that his whole famly's sleep is interrupted
because of the noise of the airport and the flashing strobe
l[ights at night during landings and take-offs. He testified
that he and his famly <cannot sit outside and have a
conversation or a picnic or a cookout because of the noise. He
testified to being concerned about safety issues because the
planes fly close to the house, noting that the power lines in
front of his home were lowered ten feet from their original
| evel because the aircraft were getting dangerously close. He
testified about the debris and dust kicked up by the jets, as

well as the kerosene snell.
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21 Brenner conplained about vibrations in his honeg,
particularly wth the w ndows. The 9-year-old daughter of his
fiancée testified that, at one tinme, she was mixing a cake for
her grandnother and vibrations from a plane flying over caused
the bow of cake mx to vibrate off the table and break on the
floor. She also testified that the noise often wakes her up at
night and is scary.

The Sei dlings

22 The Seidlings have lived on their property since about

1991. Allan Seidling testified that he can feel vibrations
while he is sitting in the house when planes cone in. He
described the odor drifting in from the east. He said he had

installed air conditioning but would rather have his w ndows
open. He testified it was hard to have conversations outside
the house. Susan Seidling testified that she and her husband do
not host famly gatherings because people conplain about the
noi se. She said the strobe light fromthe Airport is bothersone
in the winter. She said that even with a fan in the house, the
loud helicopters still create a noise problem She al so
testified that aircraft caused her china hutch to shake.

123 Allan Seidling expressed fear about his famly's
safety because of the decreased altitude of the aircraft flying
over their house and property. He testified that he was afraid
to fly kites because they mght hit approaching aircraft.

The W ckenhausers

124 The W ckenhausers have lived on their property since
1987, although Steven W ckenhauser owned the property in the
9
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early 1980s. In addition to the house, there is a large dairy
barn, bunker silos, and other inprovenents on the property. The
W ckenhausers objected to dimnution of their property value and
"I nconveni ence, nuisance, annoyance, disconfort and enotional
distress from the lights, snoke, noise, disruption, vibration,
snell, trespass onto private property, and significant safety

concerns" caused by the extension and increased use of the

Airport. Respondent's Brief, at 14. Steven W ckenhauser
i ndicated that planes sonetines disrupt his sleeping. He said
his windows and china rattle because of vibration. The State

has apparently indicated an intent to cut down trees near the
W ckenhausers' house.
125 The City, of course, offered rebuttal testinony, and

the circuit court was inpressed by sone of the renedial efforts

that the Airport had taken, including the installation of a
| aunch pad buffer zone, and a "blast pad . . . to control dust
and erosion.” The court found that there is no | onger a nedical

helicopter stationed at the Airport and that the main jet that
used the Airport is no |onger hangared there.

26 There was m xed testinony about the nunber of planes
using the Airport follow ng extension of the runway. The court
found that "usage by jet aircraft had increased by 2/3,"
according to an exhibit, but that the nunber of aircraft on
instrunmental flight plans (IFP) appeared to decrease at night
and was the sane in 2008 as it was before the expansion. The

Cty showed that recreational use of the Airport had declined.

10
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127 The City was adamant that it should not be responsible
for pilots who deviate from FAA flight patterns in taking off or
landing. It also contended that there had been no taking of the
respective properties because they had not been reduced to
al nrost no value for all uses.

28 The circuit court, relying on the testinony of Janes
Rawson, a real estate appraiser, found that the highest and best
use of the Wckenhauser property is agriculture and in ten

years, light industrial. It added:

The effect of the runway was a reduction in value of
5-15 percent and at nost 20 percent. Rawson said the
best use  of the Seidling property is rural
residential . He testified the airport has a 5-10
percent inpact on the property value. As to the
Brenner property the highest and best use was rural
residential . The Court concludes that all the
properties still mintain much of their value even
with the airport addition.

129 The court also found that airplanes and helicopters
use the space above the hone and property of each plaintiff.
"The Defendants concede that as a result of the [runway]
extension there has been a dimnution in the peaceful and quiet
use of the plaintiffs' homes for residential homes and there has
been a reduction in the value of the homes and the Court would
concur. "

130 Nevertheless, the court distinguished United States v.

Causby, 328 U. S. 256 (1946), and sai d:

Havi ng considered all of the argunents presented,
the Court concludes that for a taking by the
governnent to be conpensable, the property owner nust
be deprived of all or practically all of the
beneficial use of the property or of any part. The

11
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Court nust consider the whole property and not just a
portion of each of the plaintiffs' property. :
While the Court is synpathetic with the Plaintiffs in
this action, it is not the |aw that a person who | oses
sonme enjoynent of their property has suffered an
unconstitutional taking. In the present case, the
flights over the private land of the Plaintiffs are
not a taking because they have not rendered the
subj ect property uninhabitable or destroyed existing
busi ness on the property.

31 The court also dismssed the |andowners' trespass and
nui sance cl ai ns.

32 The court of appeals reversed. The court of appeals
di stingui shed regul atory takings from actual occupation takings,
determining that a party need not show that he or she has been
deprived of all or substantially all value of his or her
property in an actual occupation case. Brenner, No. 2010AP342
unpubl i shed slip op., ¢99. The court said that in an actual
occupation case, "the occupation is the taking. If the rule
were otherwi se, then public entities would rarely be required to
conpensate property owners for taking easenents.” |d.

33 In addition, the court of appeals noted that the
circuit court did not address whether the FAA recommended fli ght
path was over other parts of the |andowners' properties or
whet her the aircraft deviated from that path. Id., 911. | t
determned that the W~ckenhausers could not recover in this
action for the 3.813 acres covered by the avigation easenent,
only the 77 acres not covered by the easenment. 1d., 913. The
court of appeals remanded the case to the circuit court to nake
further findings of fact as necessary to determ ne whether a

t aki ng had occurred.

12
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134 We accepted the Airport's petition for review and now
affirm
1. STANDARD OF REVI EW
135 "Whether governnent conduct constitutes a taking of
private property w thout just conpensation is a question of |aw

that this court reviews de novo." E-L Enters. v. MIwaukee

Metro. Sewerage Dist., 2010 W 58, 920, 326 Ws. 2d 82, 785

N. W 2d 409. Interpretation of statutes, such as Ws. Stat.
8§ 32.10, also is a question of law that this court reviews de
novo.

136 W& accept the findings of fact made by the circuit
court unless they are clearly erroneous.

[11. ANALYSI S

137 The Fifth Anmendnent to the United States Constitution
provides, in pertinent part, as follows: "Nor shall private
property be taken for public use, wthout just conpensation.”
U S. Const. anend. V.

138 The Takings Cause of the Fifth Anendnent is applied

to the States through the Fourteenth Anmendnent. Stop the Beach

Renouri shnent, Inc. v. Fla. Dep’t of Envtl. Prot., US|

130 S. . 2592, 2597 (2010); Chicago, Burlington & Quincy R R

Co. v. Chicago, 166 U.S. 226, 239 (1897).

139 Article I, Section 13 of the Wsconsin Constitution
provides as follows: "The property of no person shall be taken
for public use without just conpensation therefor.” Ws. Const.

art. |, 8 13.

13
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40 In Wsconsin, the governnment may acquire property by
various neans, including gift, purchase at an agreed price, or
condemat i on. Ws. Stat. § 32.02. When governnment condemns
property for public use, it nust act in conformty wth the
cited constitutional provisions on em nent domain and Chapter 32
of the Wsconsin Statutes. See, e.g., Ws. Stat. § 32.05:

Condemat i on for sewers and transportation facilities.

Condemation, which often involves an elenent of conpulsion,
frequently raises challenges about the purpose of the taking,
the extent of the taking, and whether the conpensation offered
or paid for a taking is "just conpensation.”

141 There are other situations in which governnment does
not seek to acquire property directly, but it effectively
controls property by regulation, or takes property by other
action, whether the governnent w shes to or not. In these
situations, a property owner mmy bring suit for conpensation
from the government entity that "took" the owner's property
wi thout formally exercising its power of condemation. These
actions by property owners seeking conpensation for takings are

called inverse condemation. See Black's Law Dictionary 332

(9th ed. 2010); Koskey v. Town of Bergen, 2000 W App 140, 11

n.1, 237 Ws. 2d 284, 614 N.W2d 845; Hillcrest Golf & Country

Club v. Cty of Atoona, 135 Ws. 2d 431, 435 n.1, 400

N.W2d 493 (Ct. App. 1986).
42 In Wsconsin, inverse condemation clains are filed

under Ws. Stat. § 32.10. This statute reads as foll ows:

14
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Condemmation proceedings instituted by property
owner . | f any property has been occupied by a person
possessi ng the power of condemmation and if the person
has not exercised the power, the owner, to institute
condemmati on proceedings, shall present a verified
petition to the circuit judge of the county wherein
the land is situated asking that such proceedi ngs be
comenced. The petition shall describe the |[and,
state the person against which the condemation
proceedi ngs are instituted and the use to which it has
been put or is designed to have been put by the person
agai nst which the proceedings are instituted. A copy
of the petition shall be served upon the person who
has occupied petitioner’s land, or interest in |and.
The petition shall be filed in the office of the clerk
of the circuit court and thereupon the matter shall be
deened an action at law and at issue, with petitioner
as plaintiff and the occupying person as defendant.

The <court shall nmake a finding of whether the
defendant is occupying property of the plaintiff
w thout having the right to do so. If the court
determines that the defendant 1is occupying such

property of the plaintiff without having the right to
do so, it shall treat the matter in accordance wth
the provisions of this subchapter assumng the
plaintiff has recei ved from the def endant a
jurisdictional offer and has failed to accept the sane
and assuming the plaintiff is not questioning the
right of the defendant to condenmn the property so
occupi ed.

43 In six places, Ws. Stat. 8§ 32.10 uses sone form of
the word "occupy."” The precise neaning of "occupy" is sonetines
problematic. In any event, the procedure set out in 8 32.10 has
been used by property owners seeking conpensation for a
"taking," whether the alleged taking results from governnent
regul ation or from physical occupation.

44 This court discussed regulatory takings in Eberle v.

Dane County Board of Adjustnent, 227 Ws. 2d 609, 595 N.wW2d 730

(1999). It explained that a taking need not arise from an
actual physical occupation of property. Id. at 621 (citing

15
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Howel| Plaza, Inc. v. State H ghway Commin, 92 Ws. 2d 74, 81

284 N.W2d 887 (1979) (Howell 11)). However, "[a] taking can
occur absent physical invasion only where there is a legally
i nposed restriction upon the property's use." Howel | 11, 92
Ws. 2d at 88.

145 Cting Zealy v. City of W ukesha, 201 Ws. 2d 365,

374, 548 N W 2d 528 (1996), the Eberle court recognized the sine
gua non for a regulatory taking—a regulation nust deny the
property owner all or substantially all practical uses of a
property in order to be considered a taking for which
conpensation is required. Eberle, 227 Ws. 2d at 622.

146 The Suprene Court's decision in Lingle v. Chevron

US A, Inc., 544 U S 528, 537-38 (2005), discussed other

standards related to regulatory takings, including "regul ations
that conpletely deprive an owner of 'all econom cally benefici al

us[e]' of her property.” (citing Lucas v. S.C Costal Council

505 U. S. 1003, 1019 (1992)). But the standard to be applied in

Wsconsin is stated in Eberle and Zealy.

47 The circuit court concluded that the circunstances in
this case do not show a regulatory taking. W agree
Consequently, the circuit court should not have applied the
standard for a regul atory taking.

148 The other form of taking involves "actual physica

occupation” of private property. E-L Enters., 326 Ws. 2d 82,

122 (quoting Howell Plaza, Inc. v. State H ghway Conmmin, 66

Ws. 2d 720, 726, 226 N.W2d 185 (1975) (Howell 1)); see Loretto

v. Tel epronpter Manhattan CATV Corp., 458 U. S. 419 (1982).

16
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149 The Loretto Court observed that "a permanent physical
occupation authorized by governnment is a taking wthout regard
to the public interests that it may serve." Loretto, 458 U. S
at 426. Sonet hing |less than pernmanent occupation of property
also can anobunt to a taking. "[El]ven if the Governnent
physically invades only an easenent 1in property, it nust

nonet hel ess pay just conpensation.” Kai ser Aetna v. United

States, 444 U.S. 164, 180 (1979).

150 In E-L Enterprises, the MIlwaukee Metropolitan

Sewerage District drained groundwater near and under E-L's
building to facilitate the construction of sewer pipe parallel
to E-L's property. Renoval of the groundwater caused 14 wood
piles that were supporting E-L's building to rot. E-L's takings
claim fluctuated between a "taking" of the wood piles and a
"taking" of the groundwater. Because E-L did not prove "the

value of the extracted groundwater,” E-L Enterprises, 326

Ws. 2d 82, 915, the court focused on the alleged taking of the
wood piles and concluded that "the Sewerage District did not

physi cal |y occupy t he property for whi ch E-L seeks

conpensation. " Id. (enphasis added). It decided the case by
denyi ng conpensation for "mere consequential damages to property
resulting fromgovernnmental action.” Id.

51 The property owners here assert that the extension of
the Airport runway has led to actual occupation of the airspace
over their I|and—airspace in which they have a recognized
property interest. This thesis rests in part on the |andmark
Suprene Court decision in Causbhy.

17
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152 Causby involved frequent and regular flights of Arny
and Navy aircraft over a residence and chicken farm in North
Carol i na. Id. at 258. The aircraft passed directly over the
property at a height of 83 feet, along a path approved by the
Civil Aeronautics Authority.” 1d. The aircraft were so close to
the property that they barely mssed the tops of the trees. 1d.
at 259. The aircraft were so disruptive to the Causby property
that 150 chickens on the farm were killed when they flew "into
the walls from fright,” and the property owners had to give up
their business.® Id.

153 The Causby Court addressed whether a taking had
occurred and what the test for such a taking would be. The
Court needed to grapple with comon |law doctrine relating to

| and ownership. Justice WIliam O Douglas wrote:

It is ancient doctrine that at comon |aw
ownership of the |land extended to the periphery of the
uni verse—€ujus est solum ejus est usque ad coelum
But that doctrine has no place in the nodern world
The air is a public highway, as Congress has decl ared.
Were that not true, every transcontinental flight
woul d subject the operator to countless trespass
suits. Common sense revolts at the idea. To
recogni ze such private clains to the airspace would
clog these highways, seriously interfere with their
control and developnment in the public interest, and

" The Cvil Aeronautics Authority has been replaced by the
Federal Aviation Admnistration. See generally The Federal
Avi ation Adm nistration, 21 Cath. U L. Rev. 732 (1972).

8 The Court also stated: "Respondents are frequently
deprived of their sleep and the famly has becone nervous and
frightened.” United States v. Causby, 328 U S. 256, 259 (1946).
These concerns are simlar to clains made by the plaintiffs.
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transfer into private ownership that to which only the
public has a just claim

1d. at 260-61.

154 The Court recogni zed that Congress had placed into the
public domain, as a public highway, the navigable airspace above
the mninmm safe altitude of flight—then 500 feet by day and
1000 feet by night for air carriers. 1d. at 263. However, the
Court recognized that if a property owner is to have ful
enjoynent of his land, he nmust have "exclusive control of the
i mredi at e reaches of t he envel opi ng at nosphere, " t he
"superadj acent airspace" below the altitude that Congress
appropriately determnes to be a public highway. 1d. at 264-65.

55 Thus, the Court determned that, "Flights over private

| and are not a taking, unless they are so | ow and so frequent as

to be a direct and imediate interference with the enjoynent and

use of the land.” Id. at 266 (enphasis added). The Court

agreed with the Court of Cains that "a servitude" had been
i nposed upon the Causby land. 1d. at 267.

156 While Causby involved flights by government aircraft,
t he Uni ted St at es Supr ene Court | at er addr essed t he
applicability of Causby to private flights landing at and
departing from airports owned and oper at ed by | ocal

muni ci palities. &Giggs v. Allegheny Cnty., 369 U S. 84 (1962).

157 In Giggs, Alegheny County in Pennsylvania owned and
operated the Geater Pittsburgh Airport, which the county had
designed in conformance with GCivil Aeronautics Admnistration

rules and regul ations. ld. at 85. The county designed the
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airport in such a way that one approved glide angle for aircraft
was 81 feet above the ground or 11.36 feet above the chi mey of
a property owner. 1d. at 86. Al flights remained wthin G vil
Aeronautics Adm nistration recomrendations, but they were
regularly at an altitude of 30 feet above the property owner's
residence. 1d. at 86-87.

158 The Giggs court dealt with the questions of whether
Causby remmi ned good |aw after Congress had redefined navigable
airspace to include space necessary for takeoffs and | andings,
and whether a county could be liable for flights that take off
and land at its airport. The Court concluded that the
| egi slative definition of navigable airspace did not necessarily
determ ne whether a taking could occur. Id. at 88-89. The
Court also held that, on the facts and |l aw before it, the county
could be liable for a taking. |d. at 89-90.

159 One of the early United States Court of Appeals

decisions interpreting Causby and Giggs was Palisades Citizens

Association v. Civil Aeronautics Board, 420 F.2d 188, 192 (D.C

Cr. 1969). The court said:

It is true that Congress, by statute, has declared
"exclusive national sovereignty in the airspace of the
United States"” and has defined navigable airspace as
all airspace "above the mninmum altitudes of flight

prescri bed by regulations.” However, "[r]egardless of
any congressional limtations, the |land owner, as an
incident to his ownership, has a <claim to the
super adj acent ai rspace” to the extent t hat a
reasonable wuse of his land involves such space.
Accordi ngly, an "invasion of the 'superadjacent
airspace’ wll often 'affect the use of the surface
land itself."" Moreover, where that invasion is

destructive of the |andowner's right to possess and
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use his land, it is conpensable either through private
tort actions or under the fifth amendnent where the
use, by the governnent, anounts to a "taking."

Id. (citations omtted).

160 Causby and Giggs represent the controlling law wth
respect to "takings" of private property by aircraft
overflights. In applying these cases to the present litigation
we underscore the fact that our analysis is directed to three
purported unconpensated "takings" of private property under
constitutional standards. Qur analysis does not address
potential renedies a property owner may have in tort. It is
confined to whether the Airport is responsible for a partial
"taking" of plaintiffs' property in a "constitutional sense.”

161 Causby concluded that the overflights of mlitary
aircraft had inposed a "servitude" upon Causby's | and. Causby,
328 U.S. at 267. The Court added that, "The Court of C ains
held . . . that an easenent was taken." Id. In Giggs, the
Court described the Causby taking as the "'taking,' in the
constitutional sense, of an air easenent for which conpensation
must be made.” Giggs, 369 U S. at 88. The Court added, upon

the facts of that case:

The Federal Governnent takes nothing [fromits role in
hel ping to develop the G eater Pittsburgh Airport]; it
is the |ocal authority [Allegheny County] which
decides to build an airport vel non, and where it is
to be [|ocated. W see no difference between its
responsibility for the air easenents necessary for
operation of the airport and its responsibility for
the I and on which the runways were built.

Id. at 89 (enphasis added). The Court went on:
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The glide path for the northeast runway is as
necessary for the operation of the airport as is a
surface right of way for operation of a bridge, or as
is the land for the operation of a dam As stated by
the Supreme Court of Washington in Ackerman v. Port of
Seattle, 55 Wash. 2d 401, 413, 348 P.2d 664, 671
" an adequate approach way IS as necessary a
part of an airport as is the ground on which the
airstrip, itself, is constructed . . . ." Wthout the
"approach areas,"” an airport is indeed not operable.
[ All egheny County] in designing [the airport] had to
acquire sone private property. Qur conclusion is that
by constitutional standards it did not acquire enough.

Id. at 90 (citation omtted).

162 Strict adherence to property principles |limts the
application of emnent domain. The governnent cannot "take"
private property from a person if the person does not have an
interest in the property. Generally speaking, a |andowner has a
t hree dinensional property interest in airspace: The person has
a property interest in the block of air that is bounded by the
length and width of the person's |land holdings (i.e., Brenner's
five acres) and rises up to approxinmately the height of the
governnent -defined mninmum safe altitude of flight. Physi cal
invasions of this superadjacent airspace may constitute a
taking. Generally speaking, actions that occur outside or above
this block of air do not constitute a taking, even if the
actions have adverse consequences to the person's property.

163 Stated differently, flights that are not directly over
a person's property cannot "take" the person's property.
Flights that are above the governnment-defined mninmm safe
altitude of flight are very wunlikely to take a person's

property. But overflights t hat i nvade t he person's
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super adj acent bl ock of airspace, even takeoffs and | andi ngs, may
constitute a taking for which conpensation is required.

64 Thus, the standard for a taking in an airplane
overflight case is very different from the standard applied by
the circuit court. The standard for a taking in an airplane
overflight case is whether the overflights have been | ow enough—
—+hat 1is, invasions of a person's block of superadjacent
ai rspace—and frequent enough to have a direct and imedi ate
effect on the use and enjoynent of the person's property. | f
this standard can be satisfied, the governnent has "taken" an
easenent w thout paying conpensation for it. Because the
circuit court applied the nuch nore stringent standard of a
regul atory taking, the circuit court erred. As the court of
appeals directed, this case nust be remanded to the circuit
court to apply the correct standard.

65 The principles stated about the taking of an avigation
easenent have engendered considerable controversy throughout the
nation. W discuss several of the attendant issues in an effort
to assist the circuit court.

66 There is sonme uneasiness in a holding that courts wll
recogni ze damages for a taking caused by governnent-authorized
action that occurs inside a block of air but not recognize
damages emanating from governnent - aut hori zed action outside that
bl ock of air, even though the consequences for property owners
may be identical. The theory behind the dinensional distinction

is set out in Batten v. United States, 306 F.2d 580 (10th Gr.

1962), the leading case in disallowing clains of noise and snoke
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damage from a nearby airport when direct overflights were not at

issue. In Batten, the majority said:

The case at bar is one of first inpression in the
federal appellate courts and presents an issue of

wi despread current interest. The jet airplane is a
great boon to the traveler but a veritable plague to
the honeowners near an airfield. The noi se,

vi bration, and snoke incidental to the operation and
mai nt enance of jet planes disturb the peace and qui et
in every residential area |ocated near an airport used
by the jets. This disturbance is felt not only by
t hose whose property is crossed by the planes on take-
offs or |andings but also by those who |ive outside of
the established flight patterns. The Suprene Court
has allowed recovery under the Tucker Act to a
| andowner whose property was crossed by |ow el evation
flights of mlitary planes on take-offs and | andings.
The novelty in the instant case is that liability is
asserted not because of disturbance in conjunction
with any over-flights but because of the noise,
vi bration, and snoke al one which harass the occupants
of nearby properties. The anmount of harassnent varies
with the proximty of the property to the scene of jet
oper at i ons.

No anmount of synpathy for the vexed | andowners
can change the legal principles applicable to their
cl ai ns. W do not have either a tort or a nuisance
case. The plaintiffs sue under the Tucker Act and
whether the applicability of that Act depends on a
taking w thout conpensation in violation of the Fifth
Amendnent or on an inplied promse to pay for property
taken, the clainms are founded on the prohibition of
the Fifth Anmendnent, "nor shall private property be
taken for public use, w thout just conpensation.”

In construing and applying this constitutional
provi si on t he f eder al courts have | ong and
consistently recognized the distinction between a
t aki ng and consequenti al damages.

Because of this rule which denies the recovery of
consequential damages in the absence of any taking,

24



No. 2010AP342

many state constitutions provide in substance that
private property shall not be taken or danaged for
public use w thout conpensation. However, the federa
obligation has not been so enlarged either by statute
or by constitutional amendnent.

The vibrations which cause the w ndows and di shes
to rattle, the snoke which blows into the homes during
the summer nonths when the wind is from the east, and
the noise which interrupts ordinary hone activities do
interfere with the use and enjoynent by the plaintiffs
of their properties. Such interference is not a
taking. The damages are no nore than a consequence of
the operations of the Base and as said in United
States v. WIllow R ver Power Co., [324 U S 499
(1945)], they "may be conpensated by legislative
authority, not by force of the Constitution alone.”
As we see the case at bar, the distinctions which the
Suprene Court has consistently nade between "danages”
and "taking" control and conpel denial of recovery.

Id. at 583-85.

167 7A N chols on Eminent Donain 8§ Gl4.02[2][a] (3d ed.

2012) views Batten as the mgjority rule but quotes at |ength
from the dissenting opinion of Judge Alfred Murrah and cites
exceptions.®

168 Some of these exceptions rely on tort theories to
provide a renedy. In this case, the circuit court should adhere
to property principles in determning whether there have been

"takings" of air easenents by invasions of the property owners

® See e.g., Foster v. City of Gainsville, 579 So. 2d 774
(Fla. Dist. C. App. 1991); Alevizos v. Mtro. Arports Commin
of Mnneapolis & St. Paul, 216 NW2d 651 (Mnn. 1974);
Thornburg v. Port of Portland, 376 P.2d 100 (O. 1962); Cty of
Austin v. Travis Cnty. Landfill, 25 S.W3d 191 (Tex. App. 1999);
Martin v. Port of Seattle, 391 P.2d 540 (Wash. 1964).
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super adj acent ai rspace. This decision is not intended to
address possible tort clains.

169 On remand, there nmay be a dispute about the height of
the property owner's superadjacent airspace—hnanely, where does
it end? Throughout the country, there have been disagreenents
about whether takings could ever occur above the mninmum safe
altitude of flight, and what the mninmum safe altitude of flight
is in a given circunmstance.

70 In 1946, Causby identified the mninum safe altitude
as 500 feet by day and 1000 feet by night. Causby, 328 U. S. at
263-64. In 1962, Batten, 306 F.2d at 585, identified the
m ni mum safe altitude as 1000 feet over congested areas and 500
feet over sparsely popul ated areas, citing a section of the Code
of Federal Regul ations.

171 W take note of 14 CF. R § 91.119, which reads as

foll ows:

Except when necessary for takeoff or |anding, no
person my operate an aircraft below the follow ng
al titudes:

(a) Anywhere. An altitude allowng, if a power
unit fails, an enmergency |anding w thout undue hazard
to persons or property on the surface.

(b) Over congested areas. Over any congested
area of a city, town, or settlenment, or over any open
air assenbly of persons, an altitude of 1,000 feet
above the highest obstacle wthin a horizontal radius
of 2,000 feet of the aircraft.

(c) Over other than congested areas. An
altitude of 500 feet above the surface, except over
open water or sparsely populated areas. In those
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cases, the aircraft may not be operated closer than
500 feet to any person, vessel, vehicle, or structure.

(d) Helicopters, powered parachutes, and weight-
shift-control aircraft. If the operation is conducted
wi t hout hazard to persons or property on the surface—

(1) A helicopter may be operated at |ess than
the mninmunms prescribed in paragraph (b) or (c) of
this section, provided each person operating the
helicopter <conplies wth any routes or altitudes
specifically prescribed for helicopters by the FAA
and

(2) A powered parachute or weight-shift-control
aircraft may be operated at |ess than the m ninuns
prescri bed in paragraph (c) of this section.

14 C.F.R § 91.119 (2011).

72 One comrentator has suggested that tying takings to
the mninmum safe altitude of flight—known as the "fixed hei ght"
theory—"m sread[s] the Suprene Court's analysis."” Colin

Cahoon, Comment, Low Altitude Airspace: A Property Rights No-

Man's Land, 56 J. Ar L. & Com 157, 171 (1990). The Cahoon

article, which lays out six separate theories of airspace
ownership, asserts that the Suprenme Court rejected the "fixed

hei ght" theory by its reasoning in such cases as Giggs. |d. at

179- 81. "If the '"fixed height' theory were to be followed to
its logical conclusion, no taking could have occurred, since the
pl anes flying over M. &Giggs' house were wthin navigable
airspace."” |d. at 180. The Cahoon article cites Section 159 of

the Restatement (Second) of Torts (1965),° Branning v. United

0 "(2) Flight by aircraft in the air space above the |and
of another is a trespass if, but only if, (a) it enters into the
i mredi ate reaches of the air space next to the land, and (b) it
interferes substantially with the other's use and enjoynent of
his land." Restatenent (Second) of Torts 8§ 159 (1965).
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States, 654 F.2d 88 (C. d. 1981), aff'd 784 F.2d 361 (Fed.
Cr. 1986), and Stephens v. United States, 11 d. O. 352

(1986), anong authorities that do not strictly adhere to the
“fixed height" theory. Cahoon, supra, at 182, 189-90, 194.

173 There are conpeting answers in the case |aw regarding
whet her the congressional definition of navigable airspace and
the mnimm safe altitude of flight preclude a taking at a
hei ght greater than the mininum safe altitude of flight.' Wwe
need not decide this question because the allegations in the
record are that aircraft were frequently travelling below the

m ni mum safe altitude in flights over the plaintiffs' property.

1 Kirk v. United States, 451 F.2d 690 (10th Cir. 1971)
(holding that isolated high altitude flights did not effect
taking); Argent v. United States, 124 F.3d 1277 (Fed. Cir. 1997)
(di scussing cases); Branning v. United States, 654 F.2d 88 (C.
Cl. 1981) (rejecting the mninmum safe altitude as the neasure of
taking when an increase in noise and aircraft created a further
taking, while recognizing that noise alone from navigable
airspace is not enough to effect a taking); Aaron v. United
States, 311 F.2d 798, 801 (C. d. 1963) (holding that recovery
could not be had for flights above the mninum safe altitudes
unless the flights anmounted to a "practical destruction” of the
property); A.J. Hodges Indus., Inc. v. United States, 355 F.2d
592, 594 (Ct. d. 1966) ("The courts have held that when regul ar
and frequent flights by Governnment-owned aircraft over privately
owned land at altitudes of less than 500 feet from the surface
of the ground constitute a direct, imrediate, and substanti al
interference with the use and enjoynent of the property, there
is a taking by the Governnment of an avigation easenent, or
easenent of flight, in the airspace over the property, and that
this taking is conpensable under the Fifth Amendnment to the
Constitution."); Lacey v. United States, 595 F.2d 614 (. d.
1979) (holding that a taking can occur only below 500 feet, the
m ni rum safe altitude of flight); Mitson v. United States, 171
F. Supp. 283 (C. d. 1959) (allowing recovery only for those
flights under 500 feet).
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However, there are several factors that nerit consideration for
future cases.

174 First, Ws. Stat. 8 114.03 provides:

Landowner's rights skyward. The ownership of the
space above the lands and waters of this state is
declared to be vested in the several owners of the
surface beneath, subject to the right of flight
described in s. 114.04.

This section, as well as sections 114.04 and 114.07,'? come word
for word from the Uniform Law for Aeronautics (1922), which was

approved by the Wsconsin legislature in 1929. Chapt er 348,

12 Wsconsin Stat. § 114.04 provi des:

Flying and landing, limtations. Flight in
aircraft or spacecraft over the lands and waters of
this state is lawful, unless at such a low altitude as
to interfere with the then existing use to which the
| and or water, or the space over the land or water, is
put by the owner, or unless so conducted as to be
imm nently dangerous or damaging to persons or

property lawfully on the land or water beneath. The
| anding of an aircraft or spacecraft on the l|ands or
waters of another, wthout the person's consent, is

unl awful , except in the case of a forced |anding. For
damages caused by a forced |andi ng, however, the owner
or lessee of the aircraft or spacecraft or the
aeronaut or astronaut shall be liable, as provided in
s. 114.05.

W sconsin Stat. § 114.07 provides:

Crimnal jurisdiction. Al crinmes, torts and
other wongs conmtted by or against an aeronaut,
astronaut, or passenger while in flight over this
state shall be governed by the laws of this state; and
the question whether damage occasioned by or to an
aircraft or spacecraft while in flight over this state
constitutes a tort, crinme or other wong by or against
the owner of such aircraft or spacecraft, shall be
determ ned by the laws of this state.
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Laws of 1929. The Uniform Law enbodied a "Public Easenent

Theory" which the Cahoon article summari zes as foll ows:

2. Publ i ¢ Easenent Theory

This theory espoused the idea that the owner in
fact owns the airspace above his property, but that
property is subject to a public easenent to aviation
traffic. This theory is one of two nodifications to
the ad coel[ulmrule. That the owner does in fact own
all the airspace above his property is recognized, but
aviation is legally afforded a ©property right
(easenent) to traverse this property. Flight over the
property is only actionable in the event the easenent
is m sused.

Cahoon, supra, at 164.

175 Interpretation of Ws. Stat. 8 114.03 has to nesh with
the Suprenme Court's interpretations of Congress's power to
regulate air navigation under the commerce clause. However,
unl ess Congress has adopted the mninmum safe altitude of flight
as the ceiling to a property owner's superadjacent airspace, the
Wsconsin statute may permt the recognition of direct and
imediate injuries to property from overflights above the
m ni rum safe altitude of flight.*®

176 Second, the mninmum safe altitude of flight for
helicopters can be less than the mninum safe altitude of
ai rplanes, provided that "each person operating the helicopter
conplies with any routes or altitude specifically prescribed for

helicopters by the FA A" 14 CF. R § 91.119(d)(1). This is an

13 Wsconsin Stat. § 114.07 recognizes crimes and torts
coonmitted in the air above Wsconsin, irrespective of the
m ni mum safe altitude of flight.
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exception to a "fixed height" theory. The fact that an
authorized flight plan could regularly send helicopters into a
property owner's superadjacent airspace would not nean that
these flights would not constitute the taking of an easenent.

177 Third, setting a "fixed height" ceiling for a property
owner's superadjacent airspace may facilitate a relatively easy

determ nation of one factor in an overflight takings analysis.

However, arbitrary |lines <can produce wunfair results, and
arbitrary height lines are likely to accelerate the devel opnent
of tort renedies. Consequently, sone think it would be better

for the law to presunme a non-taking by overflights above the
m ni mum safe altitude of flight, but permt property owners to
overcone the presunption with conpelling proof in egregious
circunmstances. See Cahoon, supra, at 188.

178 There is another «critical <consideration for the
circuit court that injects a fourth "dinension" into the
determ nation of a taking. That dinmension is tine, evidenced by
the el ement of "frequency."

179 As noted, the Loretto Court <concluded that "a
per mmnent physical occupation authorized by governnent is a
taking without regard to the public interests that it my
serve." Loretto, 458 U S. at 426 (enphasi s added.) "When
faced with a constitutional challenge to a permanent physica
occupation of real property, this Court has invariably found a
t aki ng. " Id. at 427 (enphasis added). "W affirm the
traditional rule that a permanent physical occupation of
property is a taking." |1d. at 441 (enphasis added).
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80 Loretto discussed Causby approvingly, noting that
there was a "distinction between a permanent physi cal
occupation, a physical invasion short of an occupation, and a
regulation that nerely restricts the use of property." 1d. at

430. Loretto stressed the "frequent flights" in Causby, id.,

and asserted that the damages to the respondents in Causby "were
not nerely consequential. They were the product of a direct
invasion of the respondents' domain." Id. at 431 (quoting
Causby, 328 U.S. at 265-66).

181 1In airplane overflight cases, a "permanent"” occupation
of property is not necessary. However, the second sentence in
Causby speaks of "frequent and regular flights," Causby, 328
US at 258, and the Court's holding refers to flights that are

"so low and so frequent as to be a direct and imrediate

interference with the enjoynent and use of the |and." Id. at
266 (enphasis added). In short, isolated, irregular invasions
of a property owner's superadjacent airspace nmay be annoyi ng but
they do not necessarily amount to a taking in a constitutional
sense. "Frequency" is an inportant element of proof in
overflight cases.

182 The City has urged the court to add another factor to
the test for whether a taking has occurred. It contends that
only those overflights that follow FAA-approved flight plans
should be considered in determning a taking—that the Gty
cannot be held responsible for overflights that disregard FAA-

approved flight plans. W cannot agree with this contention.
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183 It is true that governnent action of sonme sort is a

prerequisite for a taking wunder the constitution. Cases
appl ying Causby often involve government aircraft. But
government also is liable for a taking when it authorizes

physi cal occupati on. Loretto, 458 U. S. at 426. A city that
designs and builds an airport is liable for aircraft using the
airport when those aircraft invade surrounding property owners'
super adj acent airspace because the city has not acquired enough
property. @Giggs, 369 US. 84, 90.

184 In this case, the A rport mnmanager testified that
pilots were following the FAA recommended approach patterns and
that he worked to enforce those standards. Brenner testified
that pilots would deviate from those standards, especially in
high wnds. A city cannot operate an airport and permt sone of
the aircraft that use it to disregard established FAA flight
pat hs. The City bears responsibility if aircraft are regularly
deviating from FAA flight patterns and those deviations result
in invasions of the superadjacent airspace of neighboring
property owners with adverse effects on their property. The
City is in a far superior position to enforce the FAA s flight

standards than the property owners. Placing the burden on the

4 E g., Causby, 328 US. 256 (nilitary aircraft); Argent,
124 F.3d 1277 (Navy aircraft); Browmn v. United States, 73 F.3d
1100 (Fed. Cir. 1996) ("United States Air Force planes"); Persyn
v. United States, No. 96-5033, unpublished op., 106 F.3d 424
(Fed. CGr. Dec. 27, 1996) (governnent aircraft); A J. Hodges,
355 F.2d at 594 ("CGovernnent-owned aircraft over privately owned
[ and").
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property owners to seek enforcenent against individual airlines
or pilots would effectively deprive the owners of a renmedy for
takings of their property.

185 The record does not contain sufficient factual
findings by the circuit court to resolve this case. W remand
to the circuit court to make further factual findings and to
determ ne whether takings have occurred. After the circuit
court has made further factual findings, it nust apply the
standard set forth in this decision.

186 We note that the Wockenhausers' claim in this action
relates only to the 77 acres not included in the separate
condemmati on action. Direct condemmation actions and inverse

condemmation actions are nmutually exclusive. See Maxey V.

Redevel opnent Aut hority  of Raci ne, 94 Ws. 2d 375, 288

N.W2d 794 (1980); Ws. Stat. § 32.10. Should the circuit court
find that a taking occurred with respect to the 77 renaining
acres of the Wckenhauser property, it nust consider that
severance danmages were paid on that property when it calcul ates
just conpensation. See, 113 n.5, supra.
| V. CONCLUSI ON
187 The Takings C ause of the Fifth Anmendnent and the
equi val ent provision in Article |, Section 13 of the Wsconsin
Constitution do not prohibit the taking of private property for
public use, but instead place a condition on the exercise of

that power. First English Evangelical Lutheran Church of

G endale v. County of Los Angeles, 482 U S. 304, 314 (1987).

These provisions are designed "not to |imt the governnental
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interference with property rights per se, but rather to secure

conpensation in the event of otherwise proper interference

anmounting to a taking." [|d. at 315.

188 The <creation and expansion of airports is wusually
deenmed a public good. But that good frequently cones at a
significant cost to neighboring | andowners. This cost cannot be
i gnor ed.

189 "One of the principal purposes of the Takings d ause
is '"to bar CGovernnment from forcing sone people alone to bear
public burdens which, in all fairness and justice, should be

borne by the public as a whole.'"™ Dolan v. Cty of Tigard, 512

US 374, 384 (1994) (quoting Arnstrong v. United States, 364

U.S. 40, 49 (1960)).

190 We affirm the decision of the court of appeals. e
conclude that a taking occurs in airplane overflight cases when
government action results in aircraft flying over a |andowner's
property low enough and with sufficient frequency to have a
direct and immediate effect on the use and enjoynent of the
property. W remand the case to the circuit court to nake
further factual findings and to hold additional hearings, as
necessary, to determ ne whether a taking occurred in this case.

By the Court.—Fhe decision of the court of appeals is

af firned.
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