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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  Webor g v.  Jenny,  

No.  2010AP258,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  June 2,  

2011) ,  t hat  af f i r med t hr ee j udgment s ent er ed on a j ur y ver di ct  

by t he Door  Count y Ci r cui t  Cour t ,  D.  Todd Ehl er s,  Judge.    
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¶2 On Sept ember  26,  2004,  at  t he age of  42,  Wi l l i am 

Webor g di ed of  sever e cor onar y ar t er y di sease.   Hi s sur vi v i ng 

wi f e,  Ther esa Webor g,  and t hr ee mi nor  sons,  by t hei r  guar di an ad 

l i t em,  ( col l ect i vel y,  t he Webor gs)  commenced a medi cal  

mal pr act i ce act i on agai nst  Dr .  Donal d B.  Jenny;  Dr .  Er i k M.  

Bor gnes;  Dr .  Joseph J.  Rebhan;  t hei r  i nsur er ,  Physi c i ans 

I nsur ance Company of  Wi sconsi n,  I nc. ;  and t he I nj ur ed Pat i ent s 

and Fami l i es Compensat i on Fund ( col l ect i vel y,  t he physi c i ans) ,  

c l ai mi ng t hat  t he t hr ee physi c i ans wer e negl i gent  i n t hei r  car e 

and t r eat ment  of  Wi l l i am,  r esul t i ng i n hi s deat h.   

¶3 The case pr oceeded t o a j ur y t r i al .   Over  t he Webor gs'  

obj ect i on,  t he c i r cui t  cour t  gr ant ed t he physi c i ans'  mot i on i n 

l i mi ne under  Wi s.  St at .  § 893. 55( 7)  ( 2009- 10) 1 t o i nt r oduce at  

t r i al  evi dence t hat  Ther esa Webor g r ecei ved over  $1. 4 mi l l i on i n 

l i f e i nsur ance pr oceeds and $3, 300 per  mont h i n soci al  secur i t y 

benef i t s as a r esul t  of  her  husband' s deat h.   Subsequent  t o t he 

admi ssi on of  such evi dence,  however ,  t he par t i es st i pul at ed t o 

t he amount  of  damages,  l eavi ng t he j ur y t o deci de onl y quest i ons 

                                                 
1 Wi sconsi n St at .  § 893. 55( 7)  ( 2009- 10)  st at es:   

Evi dence of  any compensat i on f or  bodi l y i nj ur y 
r ecei ved f r om sour ces ot her  t han t he def endant  t o 
compensat e t he c l ai mant  f or  t he i nj ur y i s admi ssi bl e 
i n an act i on t o r ecover  damages f or  medi cal  
mal pr act i ce.   Thi s sect i on does not  l i mi t  t he 
subst ant i ve or  pr ocedur al  r i ght s of  per sons who have 
cl ai ms based upon subr ogat i on.  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.   
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of  l i abi l i t y . 2  Al so r el evant  t o t hi s appeal ,  t he c i r cui t  cour t  

gr ant ed t he physi c i ans'  r equest  t o modi f y t he st andar d j ur y 

i nst r uct i on on exper t  t est i mony.  

¶4 The j ur y r et ur ned a ver di ct  i n f avor  of  t he 

physi c i ans,  f i ndi ng t hat  nei t her  Dr .  Jenny,  Dr .  Bor gnes,  nor  Dr .  

Rebhan was negl i gent  i n hi s car e and t r eat ment  of  Wi l l i am 

Webor g.   The ci r cui t  cour t  ent er ed t hr ee j udgment s on t he j ur y 

ver di ct  and di smi ssed t he Webor gs'  compl ai nt  agai nst  t he 

physi c i ans.  

¶5 The Webor gs appeal ed,  ar gui ng t hat  t he c i r cui t  cour t  

commi t t ed r ever s i bl e er r or  i n admi t t i ng t he ev i dence of  l i f e 

i nsur ance pr oceeds and soci al  secur i t y benef i t s and i n modi f y i ng 

t he st andar d j ur y i nst r uct i on on exper t  t est i mony.   The cour t  of  

appeal s assumed,  wi t hout  deci di ng,  t hat  t he c i r cui t  cour t  er r ed 

i n admi t t i ng t he evi dence of  col l at er al  sour ce payment s and 

agr eed t hat  t he c i r cui t  cour t  er r ed i n modi f y i ng t he j ur y 

i nst r uct i on.   Never t hel ess,  t he cour t  of  appeal s af f i r med t he 

j udgment s,  concl udi ng t hat  bot h er r or s wer e har ml ess.    

¶6 We gr ant ed t he Webor gs'  pet i t i on f or  r evi ew and now 

af f i r m.  

¶7 Fi r st ,  we hol d t hat  evi dence of  col l at er al  sour ce 

payment s i s admi ssi bl e under  Wi s.  St at .  § 893. 55( 7)  onl y i f  t he 

evi dence i s r el evant .   I n a medi cal  mal pr act i ce act i on,  evi dence 

                                                 
2 As par t  of  t he st i pul at i on,  t he Webor gs agr eed t o di smi ss 

wi t h pr ej udi ce t hei r  c l ai ms agai nst  t he I nj ur ed Pat i ent s and 
Fami l i es Compensat i on Fund.   The Fund i s t her ef or e not  par t y t o 
t hi s appeal .  
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of  col l at er al  sour ce payment s i s r el evant  i f  i t  i s  pr obat i ve of  

any f act  t hat  i s  of  consequence t o t he det er mi nat i on of  damages.   

I n t hi s case,  t he c i r cui t  cour t  admi t t ed t he evi dence of  l i f e 

i nsur ance pr oceeds and soci al  secur i t y benef i t s wi t hout  f i r st  

det er mi ni ng i n i t s di scr et i on whet her  ei t her  pi ece of  evi dence 

was r el evant  t o t he j ur y ' s det er mi nat i on of  damages.   Because 

t he ci r cui t  cour t  appl i ed an i mpr oper  l egal  st andar d i n 

admi t t i ng t he evi dence of  l i f e i nsur ance pr oceeds and soci al  

secur i t y benef i t s,  we concl ude t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on.  

¶8 However ,  consi der i ng t he t r i al  as a whol e,  we concl ude 

t hat  t he c i r cui t  cour t ' s  er r or  i n admi t t i ng t he evi dence of  l i f e 

i nsur ance pr oceeds and soci al  secur i t y benef i t s  di d not  af f ect  

t he Webor gs'  subst ant i al  r i ght s and was t her ef or e har ml ess.    

¶9 Second,  we concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n modi f y i ng t he st andar d j ur y  

i nst r uct i on on exper t  t est i mony.   Agai n,  however ,  we det er mi ne 

t hat  t he er r or  was har ml ess.  

I .  FACTUAL BACKGROUND 

¶10 Pr i or  t o hi s deat h,  Wi l l i am Webor g l i ved wi t h hi s wi f e 

and t hei r  t hr ee sons i n t he Vi l l age of  Ephr ai m i n Door  Count y.   

Si nce gr aduat i ng f r om hi gh school ,  Wi l l i am wor ked at  a smal l  

machi ne shop i n Egg Har bor .   Wi l l i am pur chased t he shop i n 

Oct ober  2003,  near l y one year  bef or e he di ed.  

¶11 On Mar ch 22,  2004,  Wi l l i am devel oped heavi ness i n hi s 

chest  whi l e exer ci s i ng.   Two days l at er ,  he was eval uat ed by Dr .  

Rebhan,  a f ami l y  pr act i t i oner .   Dr .  Rebhan per f or med a physi cal  
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exami nat i on and an el ect r ocar di ogr am ( EKG) . 3  The EKG r eveal ed a 

nor mal  s i nus r hyt hm wi t hout  acut e wave changes.   Dr .  Rebhan 

pr escr i bed a chol est er ol - l ower i ng medi cat i on and advi sed Wi l l i am 

t o begi n a dai l y aspi r i n r egi men.   Dr .  Rebhan al so schedul ed 

Wi l l i am f or  an exer ci se st r ess t est .  

¶12 The exer ci se st r ess t est  was admi ni st er ed on Apr i l  1,  

2004,  and consi st ed of  an EKG bef or e,  dur i ng,  and af t er  

t r eadmi l l  exer ci se.   I n addi t i on,  a nucl ear  i sot ope was i nj ect ed 

i nt o Wi l l i am' s body t o measur e hi s bl ood f l ow bot h at  r est  and 

wi t h st r ess.  

¶13 The r esul t s of  t he nucl ear  scan wer e i nt er pr et ed by 

Dr .  Bor gnes,  a r adi ol ogi st ,  as showi ng a mi l dl y enl ar ged l ef t  

vent r i c l e and a smal l  f i xed def ect  consi st ent  wi t h an ol d 

i nf ar ct . 4   

¶14 Upon r ecei v i ng t he r esul t s of  t he exer ci se st r ess 

t est ,  Dr .  Rebhan pr escr i bed ni t r ogl ycer i n and r ef er r ed Wi l l i am 

t o Dr .  Jenny,  a car di ol ogi st ,  f or  f ur t her  eval uat i on.   Dr .  Jenny 

                                                 
3 An EKG ( al so known as an ECG)  i s " [ a]  r ecor d of  t he 

var i at i ons i n el ect r i c pot ent i al  whi ch occur  i n t he hear t  as i t  
cont r act s and r el axes. "   Bl ack ' s Medi cal  Di ct i onar y 226 ( Dr .  
Har vey Mar covi t ch ed. ,  41st  ed.  2006) .   An EKG i s " r ecor ded by 
connect i ng t he out si de of  t he body by el ect r odes wi t h an 
i nst r ument  known as an el ect r ocar di ogr aph.  .  .  .   The nor mal  
el ect r ocar di ogr am of  each hear t beat  shows one wave cor r espondi ng 
t o t he act i v i t y of  t he at r i a and f our  waves cor r espondi ng t o t he 
phases of  each vent r i cul ar  beat . "   I d.  

4 An " i nf ar ct i on"  i s def i ned as " [ t ] he changes i n an or gan 
when an ar t er y i s suddenl y bl ocked,  l eadi ng t o t he f or mat i on of  
a dense,  wedge- shaped mass of  dead t i ssue i n t he par t  of  t he 
or gan suppl i ed by t he ar t er y. "   Bl ack' s Medi cal  Di ct i onar y,  
supr a not e 3,  at  362.  
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i nt er pr et ed t he r esul t s of  Wi l l i am' s EKG and per f or med a 

physi cal  exami nat i on and chest  x- r ay on Apr i l  7,  2004.   

Accor di ng t o Dr .  Jenny,  Wi l l i am' s r est i ng EKG was nor mal ,  but  

hi s EKG under  st r ess demonst r at ed " def i ni t i ve convi nci ng 

evi dence of  i schemi a. " 5  Fur t her  obser vi ng t hat  Wi l l i am' s chest  

x- r ay was " unr emar kabl e, "  Dr .  Jenny ul t i mat el y opi ned t hat  

Wi l l i am suf f er ed f r om " [ p] r obabl e muscul oskel et al  chest  wal l  

pai n. "  

¶15 On June 25,  2004,  Wi l l i am r et ur ned t o Dr .  Rebhan f or  a 

physi cal  exami nat i on.   Wi l l i am expr essed no speci f i c  concer ns at  

t hat  t i me but  advi sed t hat  he cont i nued t o exper i ence occasi onal  

chest  pai n whi l e exer ci s i ng.   Not i ng t hat  Wi l l i am' s chest  pai n 

was " r ul ed out  f r om a car di ac st andpoi nt , "  Dr .  Rebhan r ef er r ed 

Wi l l i am t o a physi cal  t her api st .  

¶16 The physi cal  t her api st  eval uat ed Wi l l i am on August  27,  

2004,  but  det ect ed " [ n] o s i gns of  muscul oskel et al  i mpai r ment . "  

¶17 Upon r ecei v i ng t he physi cal  t her api st ' s  r epor t ,  Dr .  

Rebhan suggest ed t hat  Wi l l i am' s  chest  pai n may be r el at ed t o 

aci d r ef l ux and so di r ect ed Wi l l i am t o t ake hear t bur n medi cat i on 

f or  a t en- day t r i al  per i od.  

¶18 On Sept ember  9,  2004,  Wi l l i am t el ephoned Dr .  Rebhan' s  

of f i ce,  compl ai ni ng t hat  t he hear t bur n medi cat i on di d not  hel p.   

                                                 
5 " I schaemi a"  i s def i ned as " [ b] l oodl essness of  a par t  of  

t he body,  due t o cont r act i on,  spasm,  const r i ct i on or  bl ocki ng 
( by embol us or  by t hr ombus)  of  t he ar t er i es:  f or  exampl e,  of  t he 
hear t . "   Bl ack' s Medi cal  Di ct i onar y,  supr a not e 3,  at  381.  
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Dr .  Rebhan r esponded t he next  day,  advi s i ng t hat  Wi l l i am' s chest  

pai n was " [ m] ost  l i kel y muscul oskel et al . "   

¶19 Wi l l i am Webor g di ed on Sept ember  26,  2004,  pr i or  t o 

hi s next  schedul ed appoi nt ment  wi t h Dr .  Rebhan.   The Door  Count y 

Medi cal  Exami ner  det er mi ned t hat  Wi l l i am' s cause of  deat h was 

" sever e cor onar y ar t er y di sease due t o ar t er i oscl er ot i c 

car di ovascul ar  di sease ( har deni ng of  t he ar t er i es) . "  

I I .  PROCEDURAL POSTURE 

¶20 On Mar ch 6,  2007,  t he Webor gs f i l ed a medi cal  

mal pr act i ce act i on agai nst  t he physi c i ans,  c l ai mi ng t hat  Wi l l i am 

di ed as a r esul t  of  t he negl i gence of  Dr .  Jenny,  Dr .  Bor gnes,  

and Dr .  Rebhan.   The Webor gs sought  damages f or  pai n and 

suf f er i ng endur ed by Wi l l i am,  f uner al  and bur i al  expenses 

i ncur r ed by Wi l l i am' s est at e,  and pecuni ar y l osses and t he l oss 

of  soci et y and compani onshi p sust ai ned by Wi l l i am' s sur vi v i ng 

wi f e and t hr ee sons.  

¶21 On Sept ember  8,  2009,  t he physi c i ans f i l ed mot i ons i n 

l i mi ne,  seeki ng,  i nt er  al i a,  an or der  per mi t t i ng t he physi c i ans 

t o i nt r oduce at  t r i al  evi dence of  col l at er al  sour ce payment s,  

namel y,  l i f e i nsur ance pr oceeds and soci al  secur i t y benef i t s 

r ecei ved by Ther esa Webor g as a r esul t  of  her  husband' s deat h.   

The physi c i ans ar gued t hat  Wi s.  St at .  § 893. 55( 7) ,  c l ar i f i ed by 

t hi s cour t  i n Lager st r om v.  Myr t l e Wer t h Hospi t al - Mayo Heal t h 

Syst em,  2005 WI  124,  285 Wi s.  2d 1,  700 N. W. 2d 201,  expr essl y 

al l ows evi dence of  col l at er al  sour ce payment s t o be i nt r oduced 

i n medi cal  mal pr act i ce act i ons.  
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¶22 The Webor gs obj ect ed t o t he physi c i ans'  mot i on at  a 

hear i ng on Sept ember  14,  2009.   Rel y i ng on Lager st r om,  t he 

Webor gs cont ended t hat  t he j ur y i s not  per mi t t ed t o use evi dence 

of  col l at er al  sour ce payment s t o r educe i t s awar d of  damages,  

and consequent l y,  Ther esa Webor g' s r ecei pt  of  l i f e i nsur ance 

pr oceeds and soci al  secur i t y benef i t s has no r el evance.   I n any 

case,  t he Webor gs ar gued,  t he ev i dence shoul d be excl uded under  

Wi s.  St at .  § 904. 03 on t he gr ounds of  conf usi on and unf ai r  

pr ej udi ce.  

¶23 The physi c i ans count er ed t hat  " t he l anguage of  [ Wi s.  

St at .  § 893. 55( 7) ]  i s  di r ect or y, "  t aki ng t he admi ssi on of  

col l at er al  sour ce payment s i n medi cal  mal pr act i ce act i ons out  of  

t he c i r cui t  cour t ' s  di scr et i on.   Fur t her mor e,  t he physi c i ans 

mai nt ai ned,  t he Lager st r om cour t  speci f i cal l y ment i oned l i f e 

i nsur ance pr oceeds as a t ype of  payment  encompassed by 

§ 893. 55( 7) .  

¶24 The ci r cui t  cour t  agr eed.   By a l et t er  deci s i on dat ed 

Sept ember  17,  2009,  t he c i r cui t  cour t  gr ant ed t he physi c i ans'  

mot i on i n l i mi ne,  per mi t t i ng t he physi c i ans t o i nt r oduce at  

t r i al  evi dence of  col l at er al  sour ce payment s,  i ncl udi ng l i f e 

i nsur ance pr oceeds and soci al  secur i t y benef i t s r ecei ved by 

Ther esa Webor g as a r esul t  of  her  husband' s deat h.  

¶25 The case pr oceeded t o a j ur y t r i al  begi nni ng on 

Oct ober  6,  2009.   The t r i al  l ast ed ei ght  days.   The evi dence of  

l i f e i nsur ance pr oceeds and soci al  secur i t y benef i t s was f i r st  

i nt r oduced by t he Webor gs'  counsel  t hr ough hi s di r ect  

exami nat i on of  Ther esa Webor g.   Ther esa Webor g t est i f i ed t hat  
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she r ecei ved l i f e i nsur ance pr oceeds as a r esul t  of  her  

husband' s deat h and t hat  she and her  husband pai d pr emi ums f or  

t he i nsur ance.   She si mi l ar l y t est i f i ed t hat  she r ecei ved $3, 300 

per  mont h i n soci al  secur i t y benef i t s as a r esul t  of  her  

husband' s deat h.  

¶26 The amount  of  t he l i f e i nsur ance pr oceeds was el i c i t ed 

by counsel  f or  t he I nj ur ed Pat i ent s and Fami l i es Compensat i on 

Fund t hr ough hi s  cr oss- exami nat i on of  Ther esa Webor g.   Ther esa 

Webor g acknowl edged t hat  t he l i f e i nsur ance pr oceeds t ot al ed 

over  $1. 4 mi l l i on.   She al so r epeat ed t hat  she r ecei ved $3, 300 

per  mont h i n soci al  secur i t y benef i t s.    

¶27 The j ur y never  hear d anot her  ment i on of  t he l i f e 

i nsur ance pr oceeds or  soci al  secur i t y benef i t s.  

¶28 At  t he c l ose of  t he Webor gs '  case,  t he par t i es 

i nf or med t he ci r cui t  cour t  t hat  t hey had ent er ed i nt o a 

st i pul at i on i n r egar d t o damages.   Speci f i cal l y,  t he par t i es 

st i pul at ed t hat  i f  t he j ur y f i nds l i abi l i t y  as t o one or  mor e of  

t he t hr ee physi c i ans,  t hen t he Webor gs'  damages wi l l  be set  at  

exact l y $1 mi l l i on.   As par t  of  t he st i pul at i on,  t he Webor gs 

agr eed t o di smi ss wi t h pr ej udi ce t hei r  c l ai ms agai nst  t he 

I nj ur ed Pat i ent s and Fami l i es Compensat i on Fund.  

¶29 The physi c i ans t hen advi sed t he ci r cui t  cour t  t hat  

pur suant  t o t he par t i es '  agr eement ,  t he j ur y i s t o be " t ol d 

not hi ng"  about  t he st i pul at i on:  " [ T] he j ur y wi l l  not  be t ol d 

about  t he st i pul at i on f or  one t hi ng,  t hat  t her e i s a 

st i pul at i on,  and [ ]  t hey won' t  be even t ol d t hat  t hey don' t  need 

t o f i nd damages. "   The ci r cui t  cour t  t wi ce asked counsel  f or  t he 
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Webor gs whet her  he agr eed.   Counsel  f or  t he Webor gs r esponded,  

" Fi ne wi t h me. "  

¶30 The ci r cui t  cour t  ent er ed an or der  on t he st i pul at i on 

on Oct ober  13,  2009.  

¶31 At  t he c l ose of  t he physi c i ans'  case,  t he c i r cui t  

cour t  conduct ed a conf er ence on j ur y i nst r uct i ons.   Rel evant  t o 

t hi s appeal ,  t he physi c i ans r equest ed t he ci r cui t  cour t  t o 

modi f y t he st andar d j ur y i nst r uct i on on exper t  t est i mony,  Wi s 

JI ——Ci vi l  260, 6 by addi ng t he f ol l owi ng emphasi zed l anguage:  " You 

ar e not  bound by any exper t ' s  opi ni on,  except  wi t h r egar d t o t he 

st andar d of  car e exer ci sed by medi cal  doct or s. "   ( Emphasi s  

added. )   Absent  t hat  addi t i on,  t he physi c i ans ar gued,  Wi s JI ——

Ci vi l  260 i s i nconsi st ent  wi t h Wi s JI ——Ci vi l  1023,  t he st andar d 

j ur y i nst r uct i on on medi cal  negl i gence,  whi ch i nst r uct s t hat  t he 

st andar d of  car e,  ski l l ,  and j udgment  exer ci sed by medi cal  

doct or s must  be det er mi ned f r om exper t  t est i mony. 7 

                                                 
6 Wi sconsi n JI ——Ci vi l  260 st at es,  i n r el evant  par t :   

Usual l y wi t nesses can t est i f y onl y t o f act s t hey 
know.    

But ,  a wi t ness wi t h exper t i se i n a cal l i ng 
( speci al t y)  may gi ve an opi ni on i n t hat  cal l i ng 
( speci al t y) .   I n det er mi ni ng t he wei ght  t o be gi ven an 
opi ni on,  you shoul d consi der  t he qual i f i cat i ons and 
cr edi bi l i t y  of  t he exper t  and whet her  r easons f or  t he 
opi ni on ar e based on f act s i n t he case.   Opi ni on 
evi dence was admi t t ed i n t hi s case t o hel p you r each a 
concl usi on.   You ar e not  bound by any exper t ' s 
opi ni on.  

7 Wi sconsi n JI ——Ci vi l  1023 st at es,  i n r el evant  par t :   
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¶32 The Webor gs obj ect ed t o t he modi f i ed j ur y i nst r uct i on,  

cont endi ng t hat  Wi s JI ——Ci vi l  1023 does not  change t he f act  t hat  

t he j ur y i s not  bound by any one exper t ' s  opi ni on.  

¶33 The ci r cui t  cour t  agr eed wi t h t he physi c i ans and 

gr ant ed t hei r  r equest  t o modi f y Wi s JI ——Ci vi l  260.   The ci r cui t  

cour t  expl ai ned t hat  t he modi f i ed j ur y i nst r uct i on " j ust  

r eaf f i r m[ s] "  t hat  t he j ur y must  r el y on exper t  t est i mony i n 

or der  t o f i nd t hat  t he physi c i ans v i ol at ed t he st andar d of  car e.  

¶34 The j ur y r et ur ned i t s ver di ct  on Oct ober  16,  2009,  

f i ndi ng t hat  nei t her  Dr .  Jenny,  Dr .  Bor gnes,  nor  Dr .  Rebhan was 

negl i gent  i n hi s  car e and t r eat ment  of  Wi l l i am Webor g.   At  t he 

same t i me,  t he j ur y f ound t hat  Wi l l i am was negl i gent  wi t h r egar d 

t o hi s own heal t h but  t hat  hi s negl i gence was not  a cause of  hi s 

deat h.   Pur suant  t o t he par t i es '  st i pul at i on,  t he j ur y was not  

asked any quest i ons per t ai ni ng t o damages.  

¶35 On November  5,  2009,  t he Webor gs f i l ed a mot i on af t er  

ver di ct ,  seeki ng a new t r i al  on t he gr ounds t hat ,  i nt er  al i a,  

t he c i r cui t  cour t  er r oneousl y admi t t ed t he evi dence of  l i f e 

                                                                                                                                                             
You have hear d t est i mony dur i ng t hi s t r i al  f r om 

doct or s who have t est i f i ed as exper t  wi t nesses.   The 
r eason f or  t hi s i s because t he degr ee of  car e,  ski l l ,  
and j udgment  whi ch a r easonabl e doct or  woul d exer ci se 
i s not  a mat t er  wi t hi n t he common knowl edge of  
l ayper sons.   Thi s st andar d i s wi t hi n t he speci al  
knowl edge of  exper t s i n t he f i el d of  medi ci ne and can 
onl y be est abl i shed by t he t est i mony of  exper t s.   You,  
t her ef or e,  may not  specul at e or  guess what  t he 
st andar d of  car e,  ski l l  and j udgment  i s i n deci di ng 
t hi s case but  r at her  must  at t empt  t o det er mi ne i t  f r om 
t he exper t  t est i mony t hat  you hear d dur i ng t hi s t r i al .  
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i nsur ance pr oceeds and soci al  secur i t y benef i t s and er r oneousl y  

modi f i ed t he st andar d j ur y i nst r uct i on on exper t  t est i mony.    

¶36 The ci r cui t  cour t  deni ed t he Webor gs'  mot i on at  a 

hear i ng on December  10,  2009.   Whi l e expr essi ng t hat  t he 

evi dence of  col l at er al  sour ce payment s was unquest i onabl y 

pr ej udi c i al  t o t he Webor gs,  t he c i r cui t  cour t  never t hel ess 

concl uded t hat  t he evi dence was pr oper l y admi t t ed,  c i t i ng bot h 

Wi s.  St at .  § 893. 55( 7)  and Lager st r om.   The ci r cui t  cour t  

f ur t her  det er mi ned t hat  t he modi f i ed j ur y i nst r uct i on was not  

er r oneous or  conf usi ng,  r ei t er at i ng i t s pr evi ous r ul i ng t hat  t he 

added l anguage mer el y r ender ed Wi s JI ——Ci vi l  260 consi st ent  wi t h 

Wi s JI ——Ci vi l  1023.  

¶37 Accor di ngl y,  on December  10,  2009,  December  23,  2009,  

and Januar y 11,  2010,  r espect i vel y,  t he c i r cui t  cour t  ent er ed 

t hr ee j udgment s di smi ssi ng t he Webor gs'  c l ai ms agai nst  Dr .  

Rebhan,  Dr .  Bor gnes,  and Dr .  Jenny.  

¶38 The Webor gs appeal ed,  and t he cour t  of  appeal s  

af f i r med.   Webor g,  No.  2010AP258,  unpubl i shed sl i p op.   The 

cour t  of  appeal s assumed,  wi t hout  deci di ng,  t hat  t he c i r cui t  

cour t  er r ed i n admi t t i ng t he evi dence of  col l at er al  sour ce 

payment s.   I d. ,  ¶12.   The cour t  of  appeal s concl uded,  however ,  

t hat  t he er r or  was har ml ess.   I d. ,  ¶¶12,  15.   To concl ude 

ot her wi se,  t he cour t  r easoned,  woul d be t o assume t hat  t he j ur y 

act ed i mpr oper l y by consi der i ng evi dence of  t he Webor gs'  

f i nances i n det er mi ni ng whet her  t he t hr ee physi c i ans wer e 

negl i gent .   I d. ,  ¶15.  
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¶39 The cour t  of  appeal s agr eed wi t h t he Webor gs t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n modi f y i ng 

t he st andar d j ur y i nst r uct i on on exper t  t est i mony.   I d. ,  ¶30.   

Agai n,  however ,  t he cour t  of  appeal s concl uded t hat  t he er r or  

was har ml ess,  expl ai ni ng t hat  t he j ur y coul d not  have r easonabl y 

bel i eved t hat  i t  was expect ed t o s i mul t aneousl y adopt  

conf l i c t i ng exper t  opi ni ons on t he st andar d of  car e. 8  I d. ,  ¶30-

31.  

¶40 The Webor gs pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on December  1,  2011.  

I I I .  STANDARD OF REVI EW 

¶41 Thi s cour t  wi l l  not  di st ur b a c i r cui t  cour t ' s  deci s i on 

t o admi t  or  excl ude evi dence unl ess t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on.   St at e v.  Ri nger ,  2010 WI  

69,  ¶24,  326 Wi s.  2d 351,  785 N. W. 2d 448.   " ' A c i r cui t  cour t  

er r oneousl y exer ci ses i t s di scr et i on i f  i t  appl i es an i mpr oper  

l egal  st andar d or  makes a deci s i on not  r easonabl y suppor t ed by 

t he f act s of  r ecor d. ' "   Johnson v.  Ci nt as Cor p.  No.  2,  2012 WI  

31,  ¶22,  339 Wi s.  2d 493,  811 N. W. 2d 756 ( quot i ng 260 N.  12t h 

St . ,  LLC v.  DOT,  2011 WI  103,  ¶38,  338 Wi s.  2d 34,  808 

N. W. 2d 372) .   I n t hi s case,  t he c i r cui t  cour t ' s  deci s i on t o 

                                                 
8 The Webor gs appeal ed t o t he cour t  of  appeal s on t he 

addi t i onal  gr ound t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed 
i t s di scr et i on i n i ncl udi ng t he opt i onal  t hi r d par agr aph i n Wi s 
JI ——Ci vi l  1023.   See Webor g v.  Jenny,  No.  2010AP258,  unpubl i shed 
sl i p op. ,  ¶¶16- 28 ( Wi s.  Ct .  App.  June 2,  2011) .   The Webor gs 
have abandoned t hat  ar gument  bef or e t hi s cour t ,  and we t her ef or e 
do not  addr ess i t .  
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admi t  t he evi dence of  l i f e i nsur ance pr oceeds and soci al  

secur i t y benef i t s was based upon i t s i nt er pr et at i on and 

appl i cat i on of  Wi s.  St at .  § 893. 55( 7) .   St at ut or y i nt er pr et at i on 

and appl i cat i on pr esent  quest i ons of  l aw t hat  t hi s cour t  r evi ews 

de novo whi l e benef i t t i ng f r om t he anal yses of  t he cour t  of  

appeal s and ci r cui t  cour t .   Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  

Co. ,  2012 WI  26,  ¶24,  339 Wi s.  2d 125,  810 N. W. 2d 125;  

Lager st r om,  285 Wi s.  2d 1,  ¶24.   

¶42 A ci r cui t  cour t  l i kewi se has br oad di scr et i on i n 

i nst r uct i ng a j ur y.   Nommensen v.  Am.  Cont ' l  I ns.  Co. ,  2001 WI  

112,  ¶50,  246 Wi s.  2d 132,  629 N. W. 2d 301.   A c i r cui t  cour t  

appr opr i at el y exer ci ses i t s di scr et i on i n admi ni st er i ng a j ur y 

i nst r uct i on so l ong as t he i nst r uct i on as a whol e cor r ect l y 

st at es t he l aw and compor t s wi t h t he f act s of  t he case.   I d.   

Thi s cour t  i ndependent l y r evi ews whet her  a j ur y i nst r uct i on i s a 

cor r ect  st at ement  of  t he l aw.   St at e v.  Font e,  2005 WI  77,  ¶9,  

281 Wi s.  2d 654,  698 N. W. 2d 594.  

¶43 St i l l ,  a c i r cui t  cour t ' s  er r oneous exer ci se of  

di scr et i on does not  war r ant  a new t r i al  i f  t he er r or  was 

har ml ess.   See St at e v.  Har r i s,  2008 WI  15,  ¶85,  307 

Wi s.  2d 555,  745 N. W. 2d 397;  Mar t i ndal e v.  Ri pp,  2001 WI  113,  

¶30,  246 Wi s.  2d 67,  629 N. W. 2d 698;  St at e v.  Zi ebar t ,  2003 WI  

App 258,  ¶26,  268 Wi s.  2d 468,  673 N. W. 2d 369.   Appl i cat i on of  

t he har ml ess er r or  r ul e pr esent s a quest i on of  l aw t hat  t hi s 

cour t  r evi ews de novo.   Zi ebar t ,  268 Wi s.  2d 468,  ¶26.  

I V.  ANALYSI S 
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A.  Admi ssi on of  t he Evi dence of  Li f e I nsur ance Pr oceeds and 
Soci al  Secur i t y Benef i t s 

¶44 Pur suant  t o t he common l aw col l at er al  sour ce r ul e,  an 

i nj ur ed par t y ' s r ecover y cannot  be r educed by payment s or  

benef i t s f r om sour ces col l at er al  t o,  or  asi de f r om,  t he 

t or t f easor .   Kof f man v.  Lei cht f uss,  2001 WI  111,  ¶29,  246 

Wi s.  2d 31,  630 N. W. 2d 201.   " The r ul e i s gr ounded i n t he l ong-

st andi ng pol i cy deci s i on t hat  shoul d a wi ndf al l  ar i se as a 

consequence of  an out si de payment ,  t he par t y t o pr of i t  f r om t hat  

col l at er al  sour ce i s t he per son who has been i nj ur ed,  not  t he 

one whose wr ongf ul  act s caused t he i nj ur y. "   I d.  ( i nt er nal  

quot at i ons omi t t ed) ;  see al so El l swor t h v.  Schel br ock,  2000 WI  

63,  ¶7,  235 Wi s.  2d 678,  611 N. W. 2d 764 ( " The t or t f easor  who i s 

l egal l y r esponsi bl e f or  causi ng i nj ur y i s not  r el i eved of  hi s 

obl i gat i on t o t he v i ct i m si mpl y because t he vi ct i m had t he 

f or esi ght  t o ar r ange,  or  good f or t une t o r ecei ve,  benef i t s f r om 

a col l at er al  sour ce f or  i nj ur i es and expenses. " ) .  

¶45 I n t he cont ext  of  damages f or  medi cal  expenses,  t he 

col l at er al  sour ce r ul e per mi t s t he pl ai nt i f f  t o r ecover  t he 

r easonabl e val ue of  medi cal  ser vi ces,  wi t hout  r egar d t o 

gr at ui t ous medi cal  ser vi ces r ender ed or  payment s made on t he 

pl ai nt i f f ' s  behal f  by out si de sour ces,  i ncl udi ng i nsur ance 

payment s.   Lager st r om,  285 Wi s.  2d 1,  ¶56;  Kof f man,  246 

Wi s.  2d 31,  ¶30.   St at ed ot her wi se,  a t or t f easor  i s l i abl e f or  

t he r easonabl e val ue of  medi cal  ser vi ces,  " wi t hout  l i mi t at i on t o 

t he amount s act ual l y pai d by t he v i ct i m. "   Lager st r om,  285 

Wi s.  2d 1,  ¶56.  
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¶46 The col l at er al  sour ce r ul e al so oper at es as an 

evi dent i ar y r ul e,  pr ecl udi ng t he i nt r oduct i on of  evi dence 

per t ai ni ng t o payment s or  benef i t s r ecei ved by a pl ai nt i f f  f r om 

sour ces col l at er al  t o t he t or t f easor .   Lei t i nger  v.  DBar t ,  I nc. ,  

2007 WI  84,  ¶30,  302 Wi s.  2d 110,  736 N. W. 2d 1.   The r ul e 

t her eby " pr ot ect s pl ai nt i f f s by guar di ng agai nst  t he pot ent i al  

mi suse of  col l at er al  sour ce evi dence t o deny t he pl ai nt i f f  [ t he]  

f ul l  r ecover y t o whi ch he i s ent i t l ed. "   I d. ,  ¶31.  

¶47 The col l at er al  sour ce r ul e or di nar i l y  wor ks i n t andem 

wi t h t he l egal  pr i nci pl e of  subr ogat i on.   Lager st r om,  285 

Wi s.  2d 1,  ¶65;  Kof f man,  246 Wi s.  2d 31,  ¶33.   By v i r t ue and t o 

t he ext ent  of  payment s made on behal f  of  t he i nj ur ed par t y,  t he 

payor ,  or  subr ogat ed par t y,  gener al l y obt ai ns a r i ght  of  

r ecover y i n an act i on agai nst  t he t or t f easor  and i s a necessar y 

par t y i n such act i on.   Lager st r om,  285 Wi s.  2d 1,  ¶64;  Kof f man,  

246 Wi s.  2d 31,  ¶33.   Al t er nat i vel y,  t he payor  may wai ve i t s  

r i ght  t o subr ogat i on i n f avor  of  r ei mbur sement .   Lager st r om,  285 

Wi s.  2d 1,  ¶64.   I n ei t her  case,  t he pol i cy goal s ar e t he same:  

subr ogat i on hel ps t o ensur e t hat  t he l oss i s ul t i mat el y pl aced 

upon t he t or t f easor  and pr event s t he i nj ur ed par t y f r om bei ng 

unj ust l y enr i ched t hr ough a doubl e r ecover y,  i . e. ,  r ecover y f r om 

bot h t he subr ogat ed par t y and t he t or t f easor .   Lager st r om,  285 

Wi s.  2d 1,  ¶64;  Kof f man,  246 Wi s.  2d 31,  ¶33.  

¶48 Thr ough i t s enact ment  of  Wi s.  St at .  § 893. 55( 7) ,  t he 

l egi s l at ur e expr essl y modi f i ed t he evi dent i ar y aspect  of  t he 

col l at er al  sour ce r ul e,  whi l e r et ai ni ng t he r i ght s of  subr ogat ed 
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par t i es,  i n medi cal  mal pr act i ce act i ons.   See Lager st r om,  285 

Wi s.  2d 1,  ¶¶31,  46.   Sect i on 893. 55( 7)  pr ovi des:  

Evi dence of  any compensat i on f or  bodi l y i nj ur y 
r ecei ved f r om sour ces ot her  t han t he def endant  t o 
compensat e t he c l ai mant  f or  t he i nj ur y i s admi ssi bl e 
i n an act i on t o r ecover  damages f or  medi cal  
mal pr act i ce.   Thi s sect i on does not  l i mi t  t he 
subst ant i ve or  pr ocedur al  r i ght s of  per sons who have 
cl ai ms based upon subr ogat i on.  

As t hi s cour t  obser ved i n Lager st r om,  § 893. 55( 7)  " i s onl y 50 

wor ds l ong,  yet  cover s a l ar ge ar ea of  t he l aw of  damages i n 

medi cal  mal pr act i ce cases. "   285 Wi s.  2d 1,  ¶28.   I nt er pr et i ng 

§ 893. 55( 7)  f or  t he f i r st  t i me,  see i d. ,  ¶25,  t he Lager st r om 

cour t  concl uded t hat  t he st at ut e " expl i c i t l y  al l ows evi dence of  

col l at er al  sour ce payment s t o be i nt r oduced i n medi cal  

mal pr act i ce act i ons"  but  f ai l s  t o st at e t he pur pose f or  whi ch 

t he evi dence of  col l at er al  sour ce payment s i s  admi ssi bl e and 

f ai l s t o di r ect  how t he f act - f i nder  may use t he evi dence of  

col l at er al  sour ce payment s.   I d. ,  ¶5;  see al so i d. ,  ¶¶27,  32,  

69.  

¶49 I n Lager st r om,  t he decedent ' s sur vi v i ng wi f e,  

i ndi v i dual l y and as speci al  admi ni st r at or  of  t he decedent ' s 

est at e,  commenced a medi cal  mal pr act i ce act i on agai nst  t he 

Myr t l e Wer t h Hospi t al ,  Red Cedar  Cl i ni c,  and t hei r  i nsur er s,  

al l egi ng t hat  t he decedent  di ed as a r esul t  of  one of  t he 

def endant s '  phys i c i ans negl i gent l y i nser t i ng a f eedi ng t ube i nt o 

t he passageway of  t he decedent ' s l ungs r at her  t han i nt o hi s 

st omach.   I d. ,  ¶¶9,  15.   The def endant s conceded t hat  t he 
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physi c i an was negl i gent  but  deni ed t hat  hi s negl i gence caused 

t he decedent ' s deat h.   I d. ,  ¶¶9- 10.  

¶50 At  t r i al ,  t he pl ai nt i f f  i nt r oduced evi dence t hat  t he 

medi cal  ser vi ces r ender ed t o t he decedent  wer e r easonabl y val ued 

at  $89, 000.   I d. ,  ¶17.   Over  t he pl ai nt i f f ' s  obj ect i on,  however ,  

t he c i r cui t  cour t  per mi t t ed t he def endant s t o i nt r oduce evi dence 

t hat  t he decedent ' s est at e i ncur r ed onl y $755 i n out - of - pocket  

expenses f or  medi cal  ser vi ces,  whi l e t he r emai ni ng amount  was 

pai d by col l at er al  sour ces,  i ncl udi ng Medi car e and pr i vat e 

i nsur ance.   I d.  

¶51 The ci r cui t  cour t  i nst r uct ed t he j ur y t hat  i t  may,  but  

i s not  r equi r ed t o,  r educe i t s awar d f or  t he r easonabl e val ue of  

medi cal  ser vi ces by t he amount  of  t he col l at er al  sour ce 

payment s.   I d. ,  ¶18.   I n addi t i on,  t he c i r cui t  cour t  l i mi t ed t he 

pl ai nt i f f ' s  ar gument s concer ni ng t he est at e' s obl i gat i on t o 

r ei mbur se Medi car e,  per mi t t i ng t he pl ai nt i f f  t o ar gue onl y t hat  

t he est at e coul d,  i f  i t  wi shed,  vol unt ar i l y  r ei mbur se Medi car e.   

I d. ,  ¶19.  

¶52 The j ur y r et ur ned a ver di ct  i n f avor  of  t he pl ai nt i f f ,  

f i ndi ng t hat  t he physi c i an' s negl i gence was a cause of  t he 

decedent ' s deat h.   I d. ,  ¶10.   The j ur y awar ded t he pl ai nt i f f  

$20, 000 f or  t he pai n and suf f er i ng endur ed by t he decedent  and 

$35, 000 f or  t he l oss of  soci et y and compani onshi p sust ai ned by 

t he decedent ' s sur vi v i ng wi f e.   I d. ,  ¶20.   The j ur y f ur t her  

awar ded t he pl ai nt i f f  $755 f or  medi cal  expenses and $0 f or  

f uner al  expenses i ncur r ed by t he decedent ' s est at e.   I d.  
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¶53 The ci r cui t  cour t  ent er ed j udgment  on t he j ur y  

ver di ct ,  and t he pl ai nt i f f  appeal ed,  chal l engi ng t he 

const i t ut i onal i t y of  Wi s.  St at .  § 893. 55( 7) .   See i d. ,  ¶¶1,  22.   

On cer t i f i cat i on f r om t he cour t  of  appeal s,  i d. ,  ¶1,  t hi s cour t  

r ever sed t he j udgment  ent er ed by t he c i r cui t  cour t  and r emanded 

t he cause t o t he c i r cui t  cour t  f or ,  i nt er  al i a,  a new t r i al  on 

t he i ssue of  medi cal  expenses,  i d. ,  ¶¶7,  100.  

¶54 The Lager st r om cour t  began i t s anal ysi s by concl udi ng 

t hat  t he t ext  of  Wi s.  St at .  § 893. 55( 7)  " expl i c i t l y  al l ows 

evi dence of  col l at er al  sour ce payment s t o be i nt r oduced i n 

medi cal  mal pr act i ce act i ons. "   I d. ,  ¶27.   Whi l e t he Lager st r om 

appeal  concer ned onl y medi cal  expenses,  t he cour t  acknowl edged 

t hat  § 893. 55( 7)  i s not  so l i mi t ed,  not i ng t hat  " t he st at ut e 

appear s t o encompass al l  damages i n a medi cal  mal pr act i ce 

act i on .  .  .  . "   I d. ,  ¶28.   The cour t  f ur t her  acknowl edged t hat  

§ 893. 55( 7)  does not  i mpose any l i mi t s upon t he t ype of  

col l at er al  sour ce payment s;  r at her ,  t he st at ut e,  " on i t s f ace, "  

appear s t o cont empl at e t hat  evi dence of  al l  col l at er al  sour ce 

payment s i s admi ssi bl e i n medi cal  mal pr act i ce act i ons,  i ncl udi ng 

evi dence of  " payment s such as t hose f r om f eder al  and st at e 

gover nment s,  l i f e i nsur ance,  i ncome cont i nuat i on pl ans,  and 

vol unt eer  ser vi ces .  .  .  . "   I d. ,  ¶30.   Fi nal l y,  whi l e not i ng 

t hat  § 893. 55( 7)  concer ns onl y " [ e] v i dence of  any compensat i on 

f or  bodi l y i nj ur y"  ( emphasi s added) ,  t he cour t  concl uded t hat  

t he st at ut e " i s br oad enough t o i ncl ude wr ongf ul  deat h act i ons. "   

I d. ,  ¶29.  
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¶55 Despi t e t he br eadt h of  Wi s.  St at .  § 893. 55( 7) ,  as t he 

Lager st r om cour t  obser ved,  t he st at ut e i s not i ceabl y s i l ent  as 

t o many of  t he i ssues t hat  accompany t he admi ssi on of  evi dence 

of  col l at er al  sour ce payment s,  i ncl udi ng t he pur pose f or  whi ch 

t he evi dence may be admi t t ed,  how t he f act - f i nder  may use t he 

evi dence,  and whet her  t he pl ai nt i f f  may i nt r oduce evi dence of  

t he expenses he or  she i ncur r ed i n acqui r i ng t he col l at er al  

sour ce payment s or  evi dence of  hi s or  her  obl i gat i ons t o 

r ei mbur se t he col l at er al  sour ces.   See i d. ,  ¶¶32- 35.    

¶56 Gi ven t he st at ut e' s s i l ence on t hese i ssues,  t he cour t  

t ur ned t o t he l egi s l at i ve hi st or y of  Wi s.  St at .  § 893. 55( 7) .   

See i d. ,  ¶¶37- 48.   Of  not e,  t he cour t  i dent i f i ed an ear l i er  

dr af t  of  t he st at ut e t hat  woul d have r equi r ed an awar d of  

damages i n a medi cal  mal pr act i ce act i on t o be r educed by 

col l at er al  sour ce payment s.   I d. ,  ¶38.   The dr af t i ng r ecor ds 

i ndi cat ed t hat  t he ear l i er  dr af t  was not  adopt ed out  of  a 

concer n t hat  an of f set  or  r educt i on i n an awar d of  damages woul d 

negat i vel y af f ect  t he subr ogat i on r i ght s of  heal t h i nsur er s.   

See i d. ,  ¶¶42- 43.   I ndeed,  as adopt ed,  § 893. 55( 7)  expr essl y  

pr ovi des t hat  " [ t ] hi s sect i on does not  l i mi t  t he subst ant i ve or  

pr ocedur al  r i ght s of  per sons who have cl ai ms based upon 

subr ogat i on. "   See al so i d. ,  ¶¶40- 43.    

¶57 Consi der i ng t he t ext  and l egi s l at i ve hi st or y of  Wi s.  

St at .  § 893. 55( 7) ,  t he Lager st r om cour t  ul t i mat el y concl uded 

t hat  t he st at ut e modi f i es onl y  t he evi dent i ar y aspect  of  t he 

col l at er al  sour ce r ul e,  not  t he subst ant i ve aspect .   I d. ,  ¶46.   

That  i s,  i n t he cont ext  of  medi cal  expenses,  § 893. 55( 7)  
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modi f i es,  but  does not  abr ogat e,  t he common l aw col l at er al  

sour ce r ul e t hat  t he pl ai nt i f f  i s  ent i t l ed t o r ecover  t he 

r easonabl e val ue of  medi cal  ser vi ces,  wi t hout  r egar d t o t he 

amount  act ual l y pai d by t he pl ai nt i f f .   See i d. ,  ¶70.   The cour t  

det er mi ned t hat  t he j ur y " may hear  evi dence of  col l at er al  sour ce 

payment s and evi dence r el evant  t her et o t o det er mi ne t he 

r easonabl e val ue of  t he medi cal  ser vi ces but  must  not  use t he 

col l at er al  sour ce payment s as an of f set  t o det er mi ne t he 

r easonabl e val ue of  t he medi cal  ser vi ces. "   I d. ,  ¶76.  

¶58 An al t er nat i ve i nt er pr et at i on of  Wi s.  St at .  

§ 893. 55( 7) ,  t he cour t  r easoned,  woul d i mpai r  subr ogat i on 

r i ght s.   See i d. ,  ¶¶71- 73.   Appl y i ng i t s hol di ng t o t he f act s i n 

Lager st r om,  t he cour t  expl ai ned:   

I f  t he est at e r ecover s an awar d f or  t he val ue of  
t he medi cal  ser vi ces r ender ed,  t he est at e woul d not  
necessar i l y  have a doubl e r ecover y because i t  woul d 
have an obl i gat i on t o r ei mbur se Medi car e.  .  .  .   
Because Medi car e may seek r ei mbur sement ,  t o pr ot ect  
Medi car e' s r i ght  of  r ei mbur sement  t he col l at er al  
sour ce r ul e shoul d appl y.   That  i s,  t he f act - f i nder  
shoul d be advi sed of  t he est at e' s pot ent i al  obl i gat i on 
t o Medi car e and t he f act - f i nder  shoul d not  r educe an 
awar d t o t he est at e by t he col l at er al  sour ce payment s 
by Medi car e because of  t he pot ent i al  obl i gat i on t o 
r epay Medi car e.  .  .  .   I t  does not  appear  t hat  
§ 893. 55( 7)  can at  t he same t i me al l ow an of f set  f or  
col l at er al  sour ce payment s,  pr ot ect  t he par t i es t o t he 
act i on,  and pr ot ect  t he r i ght s  of  Medi car e,  whi ch 
pr ovi ded col l at er al  sour ce payment s.    

I d. ,  ¶76.   The cour t  f ur t her  advi sed t hat  i t s i nt er pr et at i on of  

§ 893. 55( 7)  obvi at es t he const i t ut i onal  concer ns r ai sed by t he 

pl ai nt i f f .   See i d. ,  ¶22.    
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¶59 I n Lager st r om,  because t he ci r cui t  cour t  f ai l ed t o 

i nst r uct  t he j ur y t hat  i t  must  not  r educe i t s awar d f or  t he 

r easonabl e val ue of  medi cal  ser vi ces by t he amount  of  t he 

col l at er al  sour ce payment s,  t hi s  cour t  r ever sed t he j udgment  and 

r emanded t he cause t o t he c i r cui t  f or  a new t r i al  on t he i ssue 

of  medi cal  expenses.   I d. ,  ¶77.  

¶60 Tur ni ng now t o t he i nst ant  case,  t he Webor gs ar gue 

t hat  t he c i r cui t  cour t  commi t t ed r ever si bl e er r or  i n admi t t i ng 

at  t r i al  evi dence t hat  Ther esa Webor g r ecei ved over  $1. 4 mi l l i on 

i n l i f e i nsur ance pr oceeds and $3, 300 per  mont h i n soci al  

secur i t y benef i t s as a r esul t  of  her  husband' s deat h.   

Speci f i cal l y,  t he Webor gs asser t  t hat  evi dence of  col l at er al  

sour ce payment s i s admi ssi bl e under  Wi s.  St at .  § 893. 55( 7)  onl y 

i f  t he evi dence i s r el evant .   I n t hi s case,  t he Webor gs submi t ,  

t he evi dence of  l i f e i nsur ance pr oceeds and soci al  secur i t y 

benef i t s " coul d not  have been r el evant , "  even i f  t he 

det er mi nat i on of  damages had r emai ned wi t h t he j ur y.   Rel y i ng on 

Lager st r om,  t he Webor gs r eason t hat  t he j ur y woul d not  have been 

per mi t t ed t o use t he evi dence of  col l at er al  sour ce payment s t o 

r educe i t s awar d f or  t he Webor gs'  f i nanci al  l oss,  and t her ef or e,  

t her e was no r eason t o admi t  t he evi dence i n t he f i r st  pl ace.  

¶61 I n r esponse,  t he physi c i ans mai nt ai n t hat  t he pl ai n 

l anguage of  Wi s.  St at .  § 893. 55( 7)  " af f i r mat i vel y di r ect s"  t he 

c i r cui t  cour t  t o admi t  evi dence of  col l at er al  sour ce payment s i n 

medi cal  mal pr act i ce act i ons,  r ef l ect i ng a l egi s l at i ve 

det er mi nat i on t hat  such evi dence i s " al ways r el evant "  i n medi cal  
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mal pr act i ce act i ons. 9  The physi c i ans cont end t hat  t hei r  

i nt er pr et at i on of  § 893. 55( 7)  i s consi st ent  wi t h t he st at ut e' s 

pol i cy obj ect i ves as set  f or t h by t hi s cour t  i n Lager st r om.   

Even assumi ng,  ar guendo,  t hat  we agr ee wi t h t he Webor gs t hat  

§ 893. 55( 7)  cont empl at es a separ at e r el evancy det er mi nat i on,  t he 

physi c i ans asser t  t hat ,  i n t hi s case,  we shoul d not  upset  t he 

c i r cui t  cour t ' s  di scr et i onar y det er mi nat i on t o admi t  t he 

evi dence of  l i f e i nsur ance pr oceeds and soci al  secur i t y benef i t s  

because t he evi dence was r el evant  t o t he j ur y ' s det er mi nat i on of  

damages.   I n any event ,  t he physi c i ans ar gue,  t he cour t  of  

appeal s cor r ect l y concl uded t hat  t he admi ssi on of  t he evi dence 

of  l i f e i nsur ance pr oceeds and soci al  secur i t y benef i t s was 

har ml ess.  

¶62 We agr ee wi t h t he Webor gs t hat  evi dence of  col l at er al  

sour ce payment s i s admi ssi bl e under  Wi s.  St at .  § 893. 55( 7)  onl y 

i f  t he evi dence i s r el evant .   I n Wi sconsi n,  " [ a] l l  r el evant  

evi dence i s admi ssi bl e,  except  as ot her wi se pr ovi ded by t he 

const i t ut i ons of  t he Uni t ed St at es and t he st at e of  Wi sconsi n,  

by st at ut e,  by t hese r ul es,  or  by ot her  r ul es adopt ed by t he 

supr eme cour t . "   Wi s.  St at .  § 904. 02.   At  t he same t i me,  

                                                 
9 Ci t i ng St at e v .  Wi l l i amson,  84 Wi s.  2d 370,  391,  267 

N. W. 2d 337 ( 1978) ,  t he physi c i ans al t er nat i vel y ar gue t hat  t he 
Webor gs f or f ei t ed t hei r  r i ght  t o chal l enge t he ci r cui t  cour t ' s  
admi ssi on of  t he evi dence of  col l at er al  sour ce payment s by 
f ai l i ng t o st r i ke Ther esa Webor g' s obj ect i onabl e t est i mony and 
by f ai l i ng t o ask f or  a cur at i ve i nst r uct i on.   We di sagr ee.   The 
Webor gs pr eser ved t hei r  obj ect i on by chal l engi ng t he physi c i ans'  
mot i on i n l i mi ne at  t he Sept ember  14,  2009,  hear i ng;  not hi ng 
mor e was r equi r ed.  
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" [ e] v i dence whi ch i s not  r el evant  i s not  admi ssi bl e, "  § 904. 02,  

wi t h no except i on.   I n ot her  wor ds,  i r r el evant  evi dence " must  be 

excl uded. "   7 Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce Ser i es:  

Wi sconsi n Evi dence § 401. 1,  at  96 ( 3d ed.  2008) .   Rel evancy,  

t her ef or e,  i s  t he " f i r st  hur dl e"  t hat  any evi dence must  

over come.   I d.    

¶63 Evi dence i s r el evant  i f  i t  has " any t endency t o make 

t he exi st ence of  any f act  t hat  i s  of  consequence t o t he 

det er mi nat i on of  t he act i on mor e pr obabl e or  l ess pr obabl e t han 

i t  woul d be wi t hout  t he evi dence. "   Wi s.  St at .  § 904. 01.   Thus,  

i n a medi cal  mal pr act i ce act i on,  evi dence of  col l at er al  sour ce 

payment s i s r el evant  i f  i t  i s  pr obat i ve of  any f act  t hat  i s  of  

consequence t o t he det er mi nat i on of  damages.   See Bl i nka,  supr a,  

§ 401. 1,  at  96- 97.   Damages r ecover abl e i n a medi cal  mal pr act i ce 

act i on i ncl ude pai n,  suf f er i ng,  and noneconomi c ef f ect s of  

di sabi l i t y ;  l oss of  consor t i um,  soci et y,  and compani onshi p or  

l oss of  l ove and af f ect i on;  l oss of  ear ni ngs or  ear ni ng 

capaci t y;  medi cal  expenses;  and any " [ o] t her  economi c i nj ur i es 

and damages. "   Wi s.  St at .  § 893. 55( 5) .   For  exampl e,  i n 

Lager st r om,  t hi s cour t  concl uded t hat  evi dence of  col l at er al  

sour ce payment s may be r el evant  t o t he j ur y ' s det er mi nat i on of  

t he r easonabl e val ue of  medi cal  ser vi ces.   See 285 Wi s.  2d 1,  

¶76.  

¶64 St i l l ,  whet her  a par t i cul ar  pi ece of  evi dence i s 

r el evant  i s commi t t ed t o t he sound di scr et i on of  t he c i r cui t  

cour t .   St at e v.  Mor an,  2005 WI  115,  ¶45,  284 Wi s.  2d 24,  700 

N. W. 2d 884.   Cont r ar y t o t he physi c i ans'  suggest i on,  Wi s.  St at .  
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§ 893. 55( 7)  does not  di r ect  t hat  evi dence of  col l at er al  sour ce 

payment s i s i nher ent l y r el evant  i n medi cal  mal pr act i ce act i ons,  

t her eby over r i di ng t he ci r cui t  cour t ' s  di scr et i onar y aut hor i t y.   

Sect i on 893. 55( 7)  st at es onl y t hat  evi dence of  col l at er al  sour ce 

payment s " i s admi ssi bl e i n an act i on t o r ecover  damages f or  

medi cal  mal pr act i ce. "   That  evi dence of  col l at er al  sour ce 

payment s " i s admi ssi bl e"  i n medi cal  mal pr act i ce act i ons does not  

mean t hat  evi dence of  col l at er al  sour ce payment s i s al ways 

r el evant  i n ever y medi cal  mal pr act i ce act i on.   Rat her ,  as t hi s 

cour t  expl ai ned i n Lager st r om,  § 893. 55( 7)  mer el y modi f i es t he 

evi dent i ar y aspect  of  t he col l at er al  sour ce r ul e.   285 

Wi s.  2d 1,  ¶46.   That  i s,  i n t he cont ext  of  medi cal  mal pr act i ce 

act i ons,  § 893. 55( 7)  r ender s " admi ssi bl e"  evi dence t hat  woul d 

ot her wi se be pr ecl uded under  t he common l aw col l at er al  sour ce 

r ul e,  namel y,  evi dence of  payment s or  benef i t s r ecei ved by t he 

pl ai nt i f f  f r om sour ces col l at er al  t o t he t or t f easor .   As i n any 

ot her  case,  however ,  " whet her  such evi dence shoul d be admi t t ed 

l i es wi t hi n t he di scr et i on of  t he c i r cui t  cour t . "   St at e v.  

Doss,  2008 WI  93,  ¶75,  312 Wi s.  2d 570,  754 N. W. 2d 150 ( emphasi s 

added) .   As Pr of essor  Bl i nka expl ai ns,  t he wor d " admi ssi bl e"  

s i mpl y r ef er s t o a l ar ger  " pr ocess of  r egul at i ng t he di scl osur e 

of  evi dence t o t he t r i er  of  f act . "   Bl i nka,  supr a,  § 402. 1,  at  

130.    

¶65 Mor eover ,  pur suant  t o Wi s.  St at .  § 904. 03,  even 

r el evant  evi dence " may be excl uded i f  i t s  pr obat i ve val ue i s 

subst ant i al l y  out wei ghed by t he danger  of  unf ai r  pr ej udi ce,  

conf usi on of  t he i ssues,  or  mi sl eadi ng t he j ur y,  or  by 
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consi der at i ons of  undue del ay,  wast e of  t i me,  or  needl ess 

pr esent at i on of  cumul at i ve evi dence. "   The deci s i on t o excl ude 

evi dence under  § 904. 03,  l i ke t he det er mi nat i on of  r el evancy,  

r est s i n t he di scr et i on of  t he c i r cui t  cour t .   St at e v.  

Fr ankl i n,  2004 WI  38,  ¶65,  270 Wi s.  2d 271,  677 N. W. 2d 276;  

Bl i nka,  supr a,  § 403. 1,  at  134.  

¶66 I n t hi s case,  we concl ude t hat  t he c i r cui t  cour t  

appl i ed an i mpr oper  l egal  st andar d i n admi t t i ng t he evi dence of  

l i f e i nsur ance pr oceeds and soci al  secur i t y benef i t s and 

t her ef or e er r oneousl y exer ci sed i t s di scr et i on.   Speci f i cal l y,  

t he c i r cui t  cour t  admi t t ed t he evi dence of  l i f e i nsur ance 

pr oceeds and soci al  secur i t y benef i t s wi t hout  f i r st  det er mi ni ng 

i n i t s di scr et i on whet her  ei t her  pi ece of  evi dence was r el evant  

t o t he j ur y ' s det er mi nat i on of  damages.   I n doi ng so,  t he 

c i r cui t  cour t  adopt ed t he physi c i ans'  i nt er pr et at i on of  Wi s.  

St at .  § 893. 55( 7) ——an i nt er pr et at i on t hat  we r ej ect  t oday.  

¶67 When a c i r cui t  cour t  f ai l s  t o exer ci se i t s di scr et i on 

on t he er r oneous gr ound t hat  t he di scr et i onar y aut hor i t y does 

not  exi st ,  our  or di nar y pr act i ce i s t o r ever se and r emand t he 

cause t o t he c i r cui t  cour t  so t hat  t he cour t  may exer ci se t he 

di scr et i on i t  pr evi ousl y f ai l ed t o exer ci se.   Wer ner  v.  Hendr ee,  

2011 WI  10,  ¶82,  331 Wi s.  2d 511,  795 N. W. 2d 423;  Far mer s & 

Mer chs.  Bank v .  Reedsbur g Bank,  12 Wi s.  2d 212,  228,  107 

N. W. 2d 169 ( 1961) .   I n t hi s case,  however ,  we det er mi ne t hat  a 

r emand i s unnecessar y.   We,  l i ke t he cour t  of  appeal s,  concl ude 

t hat  t he c i r cui t  cour t ' s  er r or  i n admi t t i ng t he evi dence of  l i f e 

i nsur ance pr oceeds and soci al  secur i t y benef i t s was har ml ess.  
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¶68 A ci r cui t  cour t ' s  er r oneous exer ci se of  di scr et i on i n 

admi t t i ng or  excl udi ng evi dence does not  necessar i l y  const i t ut e 

r ever si bl e er r or .   See Gr een v.  Smi t h & Nephew AHP,  I nc. ,  2001 

WI  109,  ¶96,  245 Wi s.  2d 772,  629 N. W. 2d 727;  Mar t i ndal e,  246 

Wi s.  2d 67,  ¶30.   Pur suant  t o Wi s.  St at .  § 805. 18( 2) ,  t he 

i mpr oper  admi ssi on of  evi dence i s not  gr ounds f or  r ever si ng a 

j udgment  or  gr ant i ng a new t r i al  unl ess,  af t er  an exami nat i on of  

t he ent i r e act i on,  i t  shal l  appear  t hat  t he er r or  " af f ect ed t he 

subst ant i al  r i ght s of  t he par t y"  seeki ng t o r ever se t he j udgment  

or  secur e a new t r i al . 10  See al so Wi s.  St at .  § 901. 03( 1)  ( " Er r or  

may not  be pr edi cat ed upon a r ul i ng whi ch admi t s or  excl udes 

evi dence unl ess a subst ant i al  r i ght  of  t he par t y i s af f ect ed. " ) .   

I n or der  f or  an er r or  t o af f ect  t he subst ant i al  r i ght s of  a 

par t y wi t hi n t he meani ng of  Wi s.  St at .  § 805. 18( 2) ,  " t her e must  

be a r easonabl e possi bi l i t y  t hat  t he er r or  cont r i but ed t o t he 

out come of  t he act i on or  pr oceedi ng at  i ssue. "   Mar t i ndal e,  246 

Wi s.  2d 67,  ¶32;  Nommensen,  246 Wi s.  2d 132,  ¶52;  see al so St at e 

v.  Har vey,  2002 WI  93,  ¶41,  254 Wi s.  2d 442,  647 N. W. 2d 189 

                                                 
10 I n i t s ent i r et y,  Wi s.  St at .  § 805. 18( 2)  st at es:   

No j udgment  shal l  be r ever sed or  set  asi de or  new 
t r i al  gr ant ed i n any act i on or  pr oceedi ng on t he 
gr ound of  sel ect i on or  mi sdi r ect i on of  t he j ur y,  or  
t he i mpr oper  admi ssi on of  evi dence,  or  f or  er r or  as t o 
any mat t er  of  pl eadi ng or  pr ocedur e,  unl ess i n t he 
opi ni on of  t he cour t  t o whi ch t he appl i cat i on i s made,  
af t er  an exami nat i on of  t he ent i r e act i on or  
pr oceedi ng,  i t  shal l  appear  t hat  t he er r or  compl ai ned 
of  has af f ect ed t he subst ant i al  r i ght s of  t he par t y 
seeki ng t o r ever se or  set  asi de t he j udgment ,  or  t o 
secur e a new t r i al .  
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( c l ar i f y i ng t hat  t he phr ase " r easonabl e possi bi l i t y"  has t he 

same subst ant i ve meani ng as t he phr ase " r easonabl e pr obabi l i t y"  

used by t he Uni t ed St at es Supr eme Cour t  i n St r i ckl and v.  

Washi ngt on,  466 U. S.  668,  694 ( 1984) ) .   " A r easonabl e 

possi bi l i t y  of  a di f f er ent  out come i s a possi bi l i t y  suf f i c i ent  

t o ' under mi ne conf i dence i n t he out come. ' "   Mar t i ndal e,  246 

Wi s.  2d 67,  ¶32 ( quot i ng St at e v .  Dyess,  124 Wi s.  2d 525,  545,  

370 N. W. 2d 222 ( 1985) ) .  

¶69 I n t hi s case,  consi der i ng t he t r i al  as a whol e,  we 

agr ee wi t h t he physi c i ans t hat  t he c i r cui t  cour t ' s  er r or  i n 

admi t t i ng t he evi dence of  l i f e i nsur ance pr oceeds and soci al  

secur i t y benef i t s di d not  af f ect  t he Webor gs'  subst ant i al  

r i ght s.   That  i s,  t he admi ssi on of  t he evi dence of  col l at er al  

sour ce payment s does not  under mi ne our  conf i dence i n t he j ur y ' s 

det er mi nat i on t hat  nei t her  Dr .  Jenny,  Dr .  Bor gnes,  nor  Dr .  

Rebhan was negl i gent  i n hi s car e and t r eat ment  of  Wi l l i am 

Webor g.   The f act  t hat  Ther esa Webor g r ecei ved l i f e i nsur ance 

pr oceeds and soci al  secur i t y benef i t s as a r esul t  of  her  

husband' s deat h was f i r st  i nt r oduced on t he t hi r d day of  t he 

ei ght - day t r i al  by counsel  f or  t he Webor gs t hr ough hi s di r ect  

exami nat i on of  Ther esa Webor g.   The amount  of  t he l i f e i nsur ance 

pr oceeds was t hen el i c i t ed by counsel  f or  t he I nj ur ed Pat i ent s 

and Fami l i es Compensat i on Fund t hr ough hi s cr oss- exami nat i on of  

Ther esa Webor g.   Nei t her  t he l i f e i nsur ance pr oceeds nor  soci al  

secur i t y benef i t s wer e ever  ment i oned agai n.   I ndeed,  on t he 

f i f t h day of  t r i al ,  at  t he c l ose of  t he Webor gs'  case,  t he 

par t i es st i pul at ed t o t he amount  of  damages.   As a r esul t ,  t he 
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physi c i ans made no ment i on of  damages dur i ng t hei r  case,  and 

nei t her  t he Webor gs nor  t he physi c i ans ment i oned damages,  l et  

al one t he col l at er al  sour ce payment s,  i n t hei r  c l osi ng 

ar gument s.   Mor eover ,  pur suant  t o t he par t i es '  st i pul at i on,  t he 

j ur y r ecei ved no i nst r uct i ons per t ai ni ng t o damages and was not  

asked t o det er mi ne damages;  r at her ,  t he j ur y was i nst r uct ed on 

and asked t o det er mi ne onl y negl i gence and causat i on.   I n 

par t i cul ar ,  cons i st ent  wi t h Wi s JI ——Ci vi l  1023,  t he j ur y was 

i nst r uct ed t hat  t he st andar d i t  must  appl y i n det er mi ni ng i f  

ei t her  Dr .  Jenny,  Dr .  Bor gnes,  or  Dr .  Rebhan was negl i gent  i s 

whet her  t he r espect i ve physi c i an f ai l ed t o conf or m t o t he 

st andar d of  car e.   The st andar d of  car e,  t he c i r cui t  cour t  

expl ai ned,  i s " t he degr ee of  car e,  ski l l  and j udgment  whi ch a 

r easonabl e car di ol ogi st ,  f ami l y pr act i t i oner ,  and gener al  

di agnost i c r adi ol ogi st ,  r espect i vel y,  woul d exer ci se i n t he same 

or  s i mi l ar  c i r cumst ances,  havi ng due r egar d f or  t he st at e of  

medi cal  sci ence at  t he t i me Wi l l i am Webor g was t r eat ed and 

di agnosed. "   Thus,  i n or der  f or  us t o concl ude,  as t he Webor gs 

submi t ,  t hat  t her e i s a r easonabl e possi bi l i t y  t hat  t he evi dence 

of  col l at er al  sour ce payment s cont r i but ed t o t he out come of  t he 

t r i al ,  we woul d have t o assume t hat  t he j ur y di sr egar ded i t s 

i nst r uct i ons and based i t s det er mi nat i on t hat  t he t hr ee 

physi c i ans wer e not  negl i gent  on evi dence t hat  had no bear i ng on 

t he st andar d of  car e.   Whi l e t hat  may be a possi bi l i t y ,  i t  i s  

not  a r easonabl e one.   As t he cour t  of  appeal s apt l y not ed,  see 

Webor g,  No.  2010AP258,  unpubl i shed sl i p op. ,  ¶15,  we must  

pr esume t hat  t he j ur y f ol l owed t he ci r cui t  cour t ' s  i nst r uct i ons.   
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St at e v.  Johnst on,  184 Wi s.  2d 794,  822,  518 N. W. 2d 759 ( 1994) ;  

Cur keet  v.  Joi nt  Sch.  Di st .  No.  2,  159 Wi s.  149,  153,  149 

N. W.  708 ( 1914) ;  St at e v.  Deer ,  125 Wi s.  2d 357,  364,  372 

N. W. 2d 176 ( Ct .  App.  1985) .  

B.  Modi f i cat i on of  t he St andar d Jur y I nst r uct i on on Exper t  
Test i mony 

¶70 " The pur pose of  a j ur y i nst r uct i on i s t o f ul l y  and 

f ai r l y i nf or m t he j ur y of  a r ul e or  pr i nci pl e of  l aw appl i cabl e 

t o a par t i cul ar  case. "   Nommensen,  246 Wi s.  2d 132,  ¶36.   I n 

shor t ,  j ur y i nst r uct i ons " expl ai n what  t he l aw means t o per sons 

who usual l y do not  possess l aw degr ees. "   I d.  ( i nt er nal  

quot at i ons omi t t ed) .   Jur y i nst r uct i ons shoul d t her ef or e " be as 

c l ear  and si mpl e as r easonabl y possi bl e. "   I d.   I ndeed,  t he 

val i di t y of  t he j ur y ' s ver di ct  may depend upon i t .   Font e,  281 

Wi s.  2d 654,  ¶15.  

¶71 I n t hi s case,  t he Webor gs ar gue t hat  t he c i r cui t  cour t  

commi t t ed r ever si bl e er r or  i n modi f y i ng t he st andar d j ur y 

i nst r uct i on on exper t  t est i mony.   The ci r cui t  cour t  modi f i ed Wi s 

JI ——Ci vi l  260 by addi ng t he f ol l owi ng emphasi zed l anguage:  " You 

ar e not  bound by any exper t ' s  opi ni on,  except  wi t h r egar d t o t he 

st andar d of  car e exer ci sed by medi cal  doct or s. "   ( Emphasi s  

added. )   The Webor gs cont end t hat  t he modi f i ed j ur y i nst r uct i on 

i s i nher ent l y i nconsi st ent :  whi l e t he st andar d j ur y i nst r uct i on 

i nf or ms t he j ur y  t hat  i t  i s  not  bound by any exper t ' s  opi ni on,  

t he modi f i ed j ur y i nst r uct i on i nf or ms t he j ur y j ust  t he 

opposi t e,  namel y,  t hat  i t  i s  bound by an exper t ' s  opi ni on on t he 

st andar d of  car e.  
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¶72 The physi c i ans r espond t hat  t he modi f i ed j ur y 

i nst r uct i on accur at el y st at es t he pr i nci pl es of  l aw appl i cabl e 

t o medi cal  mal pr act i ce act i ons.   Speci f i cal l y,  t he physi c i ans 

mai nt ai n,  and t he ci r cui t  cour t  agr eed,  t hat  t he modi f i ed j ur y 

i nst r uct i on mer el y al i gns Wi s J I ——Ci vi l  260 wi t h Wi s JI ——Ci vi l  

1023,  t he st andar d j ur y i nst r uct i on on medi cal  negl i gence,  whi ch 

i nst r uct s t hat  t he st andar d of  car e exer ci sed by medi cal  doct or s 

must  be det er mi ned f r om exper t  t est i mony.  

¶73 We concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n modi f y i ng t he st andar d j ur y  

i nst r uct i on on exper t  t est i mony.   We agr ee wi t h t he Webor gs t hat  

t he modi f i ed j ur y i nst r uct i on i s  i nher ent l y i nconsi st ent .   Whi l e 

Wi s JI ——Ci vi l  260 i nst r uct s t he j ur y t hat  i t  i s  " not  bound by 

any exper t ' s  opi ni on"  ( emphasi s added) ,  t he modi f i ed j ur y 

i nst r uct i on can r easonabl y be r ead t o suggest  t hat  t he j ur y i s 

bound by an exper t ' s  opi ni on on t he st andar d of  car e exer ci sed 

by medi cal  doct or s.   I t  i s  t r ue,  as t he physi c i ans poi nt  out ,  

t hat  Wi s JI ——Ci vi l  1023 i nst r uct s t hat  t he st andar d of  car e 

exer ci sed by medi cal  doct or s must  be det er mi ned f r om exper t  

t est i mony.   See Wi s JI ——Ci vi l  1023 ( pr ovi di ng t hat  t he st andar d 

of  car e exer ci sed by medi cal  doct or s " i s wi t hi n t he speci al  

knowl edge of  exper t s i n t he f i el d of  medi ci ne and can onl y be 

est abl i shed by t he t est i mony of  exper t s" ) .   However ,  t hat  t he 

j ur y must  det er mi ne t he st andar d of  car e f r om exper t  t est i mony 

does not  mean t hat  t he j ur y i s bound by any one exper t ' s  opi ni on 

on t he st andar d of  car e.   Rat her ,  by eval uat i ng t he 

qual i f i cat i ons and cr edi bi l i t y  of  each exper t ,  t he j ur y may 
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st i l l  accept  one exper t ' s  opi ni on on t he st andar d of  car e over  

anot her ' s.   Because t he modi f i ed j ur y i nst r uct i on suggest ed 

ot her wi se,  we concl ude t hat  t he i nst r uct i on was an i ncor r ect  

st at ement  of  t he l aw.  

¶74 Agai n,  however ,  we concl ude t hat  t he c i r cui t  cour t ' s 

er r or  i n modi f y i ng t he st andar d j ur y i nst r uct i on on exper t  

t est i mony di d not  af f ect  t he Webor gs'  subst ant i al  r i ght s and was 

t her ef or e har ml ess.   Jur y i nst r uct i ons ar e eval uat ed i n t hei r  

ent i r et y,  not  i n i sol at i on.   St at e v.  Paul son,  106 Wi s.  2d 96,  

108,  315 N. W. 2d 350 ( 1982) .   Her e,  as pr evi ousl y  ment i oned,  t he 

j ur y was appr opr i at el y i nst r uct ed on t he st andar d f or  

det er mi ni ng medi cal  negl i gence,  i n accor dance wi t h Wi s JI ——Ci vi l  

1023.   I n addi t i on,  whi l e t he modi f i ed j ur y i nst r uct i on on 

exper t  t est i mony er r oneousl y suggest ed t hat  t he j ur y i s bound by 

an exper t ' s  opi ni on on t he st andar d of  car e,  t he i mmedi at el y 

succeedi ng i nst r uct i on c l ar i f i ed t hat  t he j ur y i s t o " wei gh t he 

di f f er ent  exper t  opi ni ons agai nst  each ot her  and consi der  t he 

r el at i ve qual i f i cat i ons and cr edi bi l i t y  of  t he exper t s and t he 

r easons and f act s suppor t i ng t hei r  opi ni ons. "   Absent  any 

i ndi cat i on t o t he cont r ar y,  we pr esume t hat  t he j ur y di d j ust  

t hat :  t he j ur y wei ghed t he di f f er ent  exper t  opi ni ons on st andar d 

of  car e agai nst  each ot her ;  accept ed cer t ai n exper t s '  opi ni ons 

over  ot her s;  and ul t i mat el y det er mi ned t hat  Dr .  Jenny,  Dr .  

Bor gnes,  and Dr .  Rebhan each used t he st andar d of  car e t hat  a 

r easonabl e car di ol ogi st ,  f ami l y pr act i t i oner ,  and gener al  

di agnost i c r adi ol ogi st ,  r espect i vel y,  woul d exer ci se i n t he same 

or  s i mi l ar  c i r cumst ances.   Accor di ngl y,  we ar e sat i sf i ed t hat  
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t her e i s no r easonabl e possi bi l i t y  t hat  t he c i r cui t  cour t ' s  

er r or  i n modi f y i ng t he st andar d j ur y i nst r uct i on on exper t  

t est i mony cont r i but ed t o t he out come of  t he t r i al .  

V.  CONCLUSI ON 

¶75 Fi r st ,  we hol d t hat  evi dence of  col l at er al  sour ce 

payment s i s admi ssi bl e under  Wi s.  St at .  § 893. 55( 7)  onl y i f  t he 

evi dence i s r el evant .   I n a medi cal  mal pr act i ce act i on,  evi dence 

of  col l at er al  sour ce payment s i s r el evant  i f  i t  i s  pr obat i ve of  

any f act  t hat  i s  of  consequence t o t he det er mi nat i on of  damages.   

I n t hi s case,  t he c i r cui t  cour t  admi t t ed t he evi dence of  l i f e 

i nsur ance pr oceeds and soci al  secur i t y benef i t s wi t hout  f i r st  

det er mi ni ng i n i t s di scr et i on whet her  ei t her  pi ece of  evi dence 

was r el evant  t o t he j ur y ' s det er mi nat i on of  damages.   Because 

t he ci r cui t  cour t  appl i ed an i mpr oper  l egal  st andar d i n 

admi t t i ng t he evi dence of  l i f e i nsur ance pr oceeds and soci al  

secur i t y benef i t s,  we concl ude t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on.  

¶76 However ,  consi der i ng t he t r i al  as a whol e,  we concl ude 

t hat  t he c i r cui t  cour t ' s  er r or  i n admi t t i ng t he evi dence of  l i f e 

i nsur ance pr oceeds and soci al  secur i t y benef i t s  di d not  af f ect  

t he Webor gs'  subst ant i al  r i ght s and was t her ef or e har ml ess.    

¶77 Second,  we concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n modi f y i ng t he st andar d j ur y  

i nst r uct i on on exper t  t est i mony.   Agai n,  however ,  we det er mi ne 

t hat  t he er r or  was har ml ess.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶78 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring in part and 

dissenting in part).  I  agr ee wi t h t he maj or i t y t hat  t he c i r cui t  

cour t  er r ed when i t  gr ant ed t he physi c i ans'  mot i on i n l i mi ne and 

al l owed t he j ur y t o l ear n t hat  t he pl ai nt i f f s r ecei ved over  $1. 4 

mi l l i on i n l i f e i nsur ance pr oceeds and $3, 300 per  mont h i n 

soci al  secur i t y benef i t s as a r esul t  of  Mr .  Webor g' s unt i mel y 

deat h.   See,  e. g. ,  maj or i t y op. ,  ¶¶7,  66.   The evi dence was not  

r el evant  t o any di sput ed i ssue i n t he pr esent  case.   

¶79 I  di ssent ,  however ,  because I  cannot  assur edl y say,  as 

t he maj or i t y does ( ¶69) ,  t hat  t he er r or  does not  under mi ne my 

conf i dence i n t he j ur y ' s det er mi nat i on t hat  not  one of  t he t hr ee 

physi c i ans was negl i gent  i n t he car e and t r eat ment  of  Wi l l i am 

Webor g.  

¶80 The pr oceeds of  t he l i f e i nsur ance i n t he pr esent  case 

ar e unusual l y l ar ge,  and j ur or s woul d ver y l i kel y r emember  t hese 

sums.   Consi der i ng t he nat ur e of  t he er r or  and t he evi dence i n 

t he r ecor d suppor t i ng a f i ndi ng of  negl i gence,  I  concl ude t hat  

t he er r or  af f ect ed t he pl ai nt i f f s '  subst ant i al  r i ght s and was 

not  har ml ess. 1 

¶81 Readi ng t he maj or i t y opi ni on at  ¶¶3 and 69,  one mi ght  

t hi nk t hat  onl y one or  t wo quest i ons and answer s i n a l ong t r i al  

i nvol ved l i f e i nsur ance pr oceeds.   Not  so.   

                                                 
1 Thi s cour t  has f r equent l y set  f or t h var i ous f act or s t hat  

may be r el evant  t o det er mi ni ng whet her  a par t i cul ar  er r or  was 
har ml ess i n a gi ven case.   See,  e. g. ,  St at e v.  Jor gensen,  2008 
WI  60,  ¶23,  310 Wi s.  2d 138,  754 N. W. 2d 77;  St at e v.  Bi l l i ngs,  
110 Wi s.  2d 661,  668- 69,  329 N. W. 2d 192 ( 1983) .  
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¶82 I n f act ,  t he def ense pr essed ev i dence about  t he l i f e 

i nsur ance pr oceeds on t he j ur y.   The def ense f ought  t o i nt r oduce 

t he evi dence ( and st i l l  c l ai ms t he evi dence was pr oper l y  

admi t t ed) .   The def ense t hen met i cul ousl y el i c i t ed t est i mony 

about  t he pr oceeds of  each l i f e i nsur ance pol i cy,  ext r act i ng 

speci f i c  dol l ar  amount s r el at i ng t o each pol i cy.   The def ense 

r epeat edl y dr ew at t ent i on t o t he numer ous,  subst ant i al  sums Mr s.  

Webor g had al r eady r ecei ved as a r esul t  of  Mr .  Webor g' s deat h 

and hammer ed home t o t he j ur y what  t o many ( i ncl udi ng mysel f )  

appear s t o be an unusual  and ast r onomi cal  t ot al .   Al t hough t he 

evi dence was put  bef or e t he j ur y on t he t hi r d day of  an ei ght -

day t r i al ,  as t he maj or i t y expl ai ns at  ¶69,  t he t r i al  t r anscr i pt  

demonst r at es t he ver y heavy emphasi s t he def ense pl aced on t he 

l i f e i nsur ance pr oceeds.    

¶83 Her e i s how t he evi dence of  t he l i f e i nsur ance 

pr oceeds was pr esent ed t o t he j ur y.   Dur i ng hi s di r ect  

exami nat i on of  Mr s.  Webor g,  t he pl ai nt i f f s '  at t or ney 

pr eempt i vel y i nt r oduced evi dence t hat  t he pl ai nt i f f s had 

r ecei ved l i f e i nsur ance pr oceeds and soci al  secur i t y benef i t s 

due t o Mr .  Webor g' s deat h,  t o r educe t he possi bi l i t y  of  

pr ej udi ce2:  
                                                 

2 I t  seems cl ear  t hat  t he pl ai nt i f f s '  at t or ney chose t o 
pr eempt i vel y i nt r oduce t he evi dence of  t he pl ai nt i f f s '  l i f e 
i nsur ance pr oceeds and soci al  secur i t y benef i t s i n an ef f or t  t o 
r educe t he pot ent i al  pr ej udi c i al  i mpact  of  t he evi dence t hat  t he 
c i r cui t  cour t  r ul ed was admi ssi bl e.   Cf .  Por t er  v.  Vi st a Bl dg.  
Mai nt .  Ser vs. ,  I nc. ,  630 So.  2d 205,  206 ( Fl a.  Di st .  Ct .  App.  
1993)  ( " Pl ai nt i f f ' s  counsel ' s at t empt  t o di mi ni sh t he 
pr ej udi c i al  i mpact  of  t he damagi ng evi dence di d not ,  cont r ar y t o 
appel l ee' s cont ent i ons,  wai ve t he er r or ,  or  r ender  t he er r or  
har ml ess.   A par t y cannot  be penal i zed f or  hi s good- f ai t h 
r el i ance on a t r i al  cour t ' s  i ncor r ect  r ul i ng. " ) .   
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[ Pl ai nt i f f s '  Counsel ] :  You r ecei ved l i f e i nsur ance 
pr oceeds af t er  your  husband di ed,  di d you not ? 

Mr s.  Webor g:  Yes,  I  di d.  

[ Pl ai nt i f f s '  Counsel ] :  You r ecei ved pr oceeds f r om 
Nor t hwest er n Mut ual  Li f e I nsur ance Company.   Di d you 
and your  husband pay t he pr emi ums i n or der  t o have 
t hat  l i f e i nsur ance i n f or ce when your  husband di ed? 

Mr s.  Webor g:  Yes,  we di d.  

[ Pl ai nt i f f s '  Counsel ] :  You al so r ecei ved l i f e 
i nsur ance f r om Val l ey For ge Li f e I nsur ance Company.   
Di d you and your  husband pay t he pr emi ums i n or der  t o 
have t hat  l i f e i nsur ance i n f or ce? 

Mr s.  Webor g:  Yes.   

[ Pl ai nt i f f s '  Counsel ] :  You al so r ecei ved l i f e 
i nsur ance f r om Cr own Li f e.   Di d you and your  husband 
pay t he pr emi ums i n or der  t o have t hat  l i f e i nsur ance 
i n f or ce? 

Mr s.  Webor g:  Yes,  we di d.  

[ Pl ai nt i f f s '  Counsel ] :  Ther e was al so a payment  made 
t o you f or  l i f e i nsur ance f r om Jackson Nat i onal  Li f e 
I nsur ance Company.   Di d you and your  husband pay t he 
pr emi ums t o have t hat  l i f e i nsur ance i n f or ce? 

Mr s.  Webor g:  I  t hi nk t hat  i s  t he l i f e i nsur ance pol i cy 
t hr ough I t asca Syst ems.   When Bi l l  became t he owner ,  
he t ook out  t hat  pol i cy,  and t he company pai d t hat  
pol i cy,  or  i t  was pai d t hr ough t he company.  

[ Pl ai nt i f f s '  Counsel ] :  And t hen you al so r ecei ved a 
one- t i me deat h benef i t  f r om soci al  secur i t y;  i s  t hat  
cor r ect ? 

                                                                                                                                                             
The f act  t hat  t he pl ai nt i f f s '  at t or ney f i r st  i nt r oduced t he 

evi dence does not  st r engt hen t he physi c i ans'  ar gument  t hat  t he 
evi dent i ar y er r or  was har ml ess.   I n f act ,  t he at t or ney' s 
deci s i on demonst r at es j ust  how pr ej udi c i al  he f ear ed t he 
evi dence woul d be.   The pl ai nt i f f s '  at t or ney t ook pai ns t o 
emphasi ze t hat  Mr s.  Webor g and her  husband had pai d pr emi ums f or  
t hese benef i t s and avoi ded el i c i t i ng t he exact  dol l ar  f i gur es 
r ecover ed f r om t he var i ous pol i c i es.  
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Mr s.  Webor g:  Yes.  

[ Pl ai nt i f f s '  Counsel ] :  And you al so r ecei ve i s i t  
$3, 300 per  mont h f r om t he soci al  secur i t y 
admi ni st r at i on? 

Mr s.  Webor g:  Yes.   

[ Pl ai nt i f f s '  Counsel ] :  As a r esul t  of  your  husband' s 
deat h? 

Mr s.  Webor g:  Yes.   

¶84 Al t hough t he pl ai nt i f f s '  counsel  avoi ded sol i c i t i ng 

i nf or mat i on about  t he exact  amount  of  t he pr oceeds of  t he l i f e 

i nsur ance pol i c i es,  on cr oss- exami nat i on counsel  f or  t he I nj ur ed 

Pat i ent s and Fami l i es Compensat i on Fund syst emat i cal l y el i c i t ed 

t he pr eci se amount  of  l i f e i nsur ance pr oceeds t he pl ai nt i f f s had 

r ecei ved:  

[ Fund' s Counsel ] :  Ther e wer e sever al  l i f e i nsur ance 
pol i c i es i nsur i ng your  husband' s l i f e,  cor r ect ? 

Mr s.  Webor g:  Yes,  t her e wer e.  

[ Fund' s Counsel ] :  And t her e ar e f our  i nsur er s t hat  
made payment s t o you because of  hi s deat h,  cor r ect ? 

Mr s.  Webor g:  Yes.   

[ Fund' s Counsel ] :  And t he f i r st  payment  you r ecei ved 
was f or  a hundr ed t housand dol l ar s f r om Nor t hwest er n 
Mut ual ,  cor r ect ? 

Mr s.  Webor g:  Yes.  

[ Fund' s Counsel ] :  And t hen you r ecei ved payment  of  a 
l i t t l e over  a mi l l i on dol l ar s f r om Cr own Li f e,  
cor r ect ? 

Mr s.  Webor g:  No.  I t  says Val l ey For ge payment  of  a 
mi l l i on dol l ar s.   

[ Fund' s Counsel ] :  I ' m sor r y.   I  mi sr ead i t .   Let  me 
st ar t  f r om t he t op.   You r ecei ved a payment  of  
$100, 000 on Oct ober  10t h.  
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Mr s.  Webor g:  Yes.  That  was Nor t hwest er n Mut ual .  

[ Fund' s Counsel ] :  Okay.  

Mr s.  Webor g:  And t hat  was——i t  was an annui t y t hat  Bi l l  
had bought ,  and al t hough i t  was f r om Nor t hwest er n 
Mut ual  Li f e I nsur ance Company,  and I  guess t hat ' s 
t echni cal l y——but  i t  was an annui t y.   That ' s  a l i t t l e 
bi t  di f f er ent  t han i nsur ance.  

[ Fund' s Counsel ] :  Okay.  But  i n any event ,  i t  was a 
hundr ed t housand dol l ar s- pl us check made out  t o you? 

Mr s.  Webor g:  Yes.  

[ Fund' s Counsel ] :  And t hen you r ecei ved a payment  of  
$1 mi l l i on on Oct ober  25 of  2004 and t hat  was f r om 
Val l ey For ge Li f e I nsur ance Company,  cor r ect ? 

Mr s.  Webor g:  Yes.   And t hat  was t he i nsur ance t hat  I  
ment i oned when I  was t al k i ng t o Mr .  End t hat  Bi l l  
pur chased when he pur chased t he company t o i nsur e 
t hat ——t o i nsur e hi msel f ,  hi s f ami l y,  hi s company i n 
t he event  of ,  obvi ousl y,  hi s deat h.  

[ Fund' s Counsel ] :  But  i n any event ,  af t er  he di ed,  you 
r ecei ved a check f r om Val l ey For ge f or  over  a mi l l i on 
dol l ar s? 

Mr s.  Webor g:  Yes,  I  di d.  

[ Fund' s Counsel ] :  And t hen t her e was a c l ai m f or  l i f e 
i nsur ance benef i t s made t o Cr own Li f e on Oct ober  10t h 
of  2004,  cor r ect ?  

Mr s.  Webor g:  Yes.  

[ Fund' s Counsel ] :  And t hey pai d out  $75, 184? 

Mr s.  Webor g:  Yes.  

[ Fund' s Counsel ] :  And t her e was al so a c l ai m made 
under  a pol i cy i ssued by Jackson Nat i onal  Li f e 
I nsur ance Company? 

Mr s.  Webor g:  Yes.  

[ Fund' s Counsel ] :  And t hat  pol i cy pai d out  a deat h 
benef i t  of  $250, 000? 
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Mr s.  Webor g:  Yes.  

[ Fund' s Counsel ] :  And al l  of  t hose l i f e i nsur ance 
pr oceeds added t oget her  ar e mor e t han $1, 400, 000,  
cor r ect ? 

Mr s.  Webor g:  Yes.  

[ Fund' s Counsel ] :  And t hen you al so r ecei ve $3, 300 per  
mont h f r om soci al  secur i t y?  

Mr s.  Webor g:  Yes,  I  do.   Not  me per sonal l y,  f or  mysel f  
and my chi l dr en.   

 ¶85 The maj or i t y r at i onal i zes t hat  t he j ur y was asked t o 

deci de t he physi c i ans'  l i abi l i t y  onl y,  not  t he amount  of  

damages.   Thus,  t he maj or i t y asser t s t hat  t he admi t t ed evi dence 

coul d have af f ect ed t he out come of  t he t r i al  onl y i f  " t he j ur y  

di sr egar ded i t s i nst r uct i ons and based i t s det er mi nat i on t hat  

t he t hr ee physi c i ans wer e not  negl i gent  on evi dence t hat  had no 

bear i ng on t he st andar d of  car e. "   Maj or i t y op. ,  ¶69.  

¶86 Whi l e cour t s expect  j ur i es t o f ol l ow i nst r uct i ons,  

cour t s al so r ecogni ze t hat  j ur or s ( l i ke any i ndi v i dual  or  gr oup 

of  i ndi v i dual s pr ocessi ng i nf or mat i on)  may mi suse i nf or mat i on 

and may succumb t o emot i on or  bi as,  ei t her  consci ousl y or  

unconsci ousl y.   I t  i s  no secr et  t hat  evi dence can be unf ai r l y 

pr ej udi c i al  t o a par t y i f  i t  r i sks ar ousi ng j ur or s '  emot i ons. 3  

                                                 
3 Ci r cui t  cour t s may excl ude ot her wi se admi ssi bl e evi dence 

" i f  i t s  pr obat i ve val ue i s subst ant i al l y  out wei ghed by t he 
danger  of  unf ai r  pr ej udi ce .  .  .  . "   Wi s.  St at .  § 904. 03.    
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Evi dence t hat  a pl ai nt i f f  has al r eady r ecover ed a dr amat i c sum 

of  money f r om a col l at er al  sour ce mi ght  el i c i t  a var i et y of  

emot i onal  r eact i ons i n a j ur or  t hat  may di r ect l y or  subl i mi nal l y 

af f ect  a j ur or ' s deci s i on on t he i ssue of  l i abi l i t y . 4 

¶87 I ndeed,  t her e ar e sever al  r easons t hat  t he 

i nt r oduct i on of  evi dence of  l i f e i nsur ance pr oceeds coul d 

i nf l uence t he j ur y i n pr ocessi ng t he evi dence on negl i gence and 

l i abi l i t y .   Jur or s mi ght  f eel  unsympat het i c t o t he pl ai nt i f f s 

gi ven t he subst ant i al  " r ecover y"  t hey have al r eady r ecei ved.   

                                                                                                                                                             
See al so 1 McCor mi ck on Evi dence § 185 ( 6t h ed.  2006)  ( " I n 

t hi s cont ext ,  pr ej udi ce ( or ,  as t he r ul e put s i t ,  ' unf ai r  
pr ej udi ce' )  does not  s i mpl y mean damage t o t he opponent ' s cause—
f or  t hat  can be a s i gn of  pr obat i ve val ue,  not  pr ej udi ce.  
Nei t her  does i t  necessar i l y  mean an appeal  t o emot i on.  Pr ej udi ce 
can ar i se,  however ,  f r om f act s t hat  ar ouse t he j ur y ' s host i l i t y  
or  sympat hy f or  one si de wi t hout  r egar d t o t he pr obat i ve val ue 
of  t he evi dence. " )  ( Emphasi s  added) ;  7 Dani el  D.  Bl i nka,  
Wi sconsi n Pr act i ce Ser i es:  Wi sconsi n Evi dence § 403. 1 ( 3d ed.  
2008)  ( " ' Unf ai r  pr ej udi ce'  i s concer ned wi t h appeal s t o 
i l l egi t i mat e or  i mpr oper  bases f or  deci s i on.  .  .  .  The 
f ocus .  .  .  i s  on emot i ons or  f act or s t hat  ar e deemed i mpr oper  
bases f or  a f i ndi ng by t he t r i er  of  f act .   To i l l ust r at e,  
gr uesome phot os or  t he i nappr opr i at e di spl ay of  gr ot esque 
i nj ur i es f or  t he sol e pur pose of  hor r i f y i ng t he t r i er  of  f act ,  
as opposed t o edi f y i ng i t  on some poi nt  i n di sput e,  ar e pr i me 
exampl es of  unf ai r  pr ej udi ce j ust i f y i ng t he excl usi on of  t he 
evi dence. " ) .  

A body of  schol ar shi p has devel oped st udyi ng t he ways i n 
whi ch emot i ons,  such as anger ,  af f ect  j ur y deci s i on maki ng.   See 
Rei d Hast i e,  Emot i ons i n Jur or s '  Deci s i ons,  66 Br ook.  L.  Rev.  
991,  1005- 06 ( 2001)  ( compi l i ng st udi es) .    

4 See Howel l  v.  Hami l t on Meat s & Pr ovi s i ons,  I nc. ,  257 
P. 3d 1130,  1135 ( Cal .  2011)  ( " Even i f  r el evant  on anot her  
i ssue .  .  .  t he pr obat i ve val ue of  a col l at er al  payment  must  be 
' car ef ul l y wei gh[ ed]  .  .  .  agai nst  t he i nevi t abl e pr ej udi c i al  
i mpact  such evi dence i s l i kel y t o have on t he j ur y ' s 
del i ber at i ons. ' "  ( quot i ng Hr nj ak v.  Gr aymar ,  I nc. ,  484 P. 2d 599,  
604 ( Cal .  1971) ) ) .   
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Al so,  i n l i ght  of  t he l ar ge l i f e i nsur ance sums i nvol ved,  j ur or s 

mi ght  even i nf er  t hat  Mr .  Webor g was i n poor  heal t h,  was 

concer ned about  i mpendi ng deat h,  and opt ed t o pur chase a l ar ge 

l i f e i nsur ance pol i cy t o pr ot ect  t he f ami l y ' s f i nanci al  

secur i t y.   Or  j ur or s mi ght  i nf er  t hat  Mr s.  Webor g was avar i c i ous 

and undeser vi ng of  addi t i onal  monet ar y compensat i on,  

not wi t hst andi ng evi dence r eveal i ng t he doct or s '  negl i gence. 5  Or  

j ur or s mi ght  concl ude t hat  because t he pl ai nt i f f s had al r eady 

r ecei ved gener ous compensat i on f or  t he l oss of  Mr .  Webor g,  a 

f i ndi ng of  negl i gence woul d r esul t  i n unnecessar y addi t i onal  

r ecover y f or  t he pl ai nt i f f s and t her e was no r eason t o saddl e 

t he physi c i ans wi t h l i abi l i t y .   Al l  of  t hese emot i onal  r eact i ons 

and i nf er ences may pl ay a r ol e as j ur or s v i ew conf l i c t i ng 

evi dence about  negl i gence and l i abi l i t y . 6  

                                                 
5 See Jenni f er  Howar d,  Al abama' s New Col l at er al  Sour ce Rul e:  

Obser vat i ons f r om t he Pl ai nt i f f ' s  Per spect i ve,  32 Cumb.  L.  Rev.  
573,  575 ( 2002)  ( " Just  as cour t s f ear  t hat  a j ur y mi ght  be mor e 
l i kel y t o f i nd a def endant  l i abl e i f  he i s i nsur ed,  cour t s f ear  
t hat  a j ur y mi ght  be mor e l i kel y t o f i nd no l i abi l i t y  i f  t hey 
know t he pl ai nt i f f  r ecei ved some compensat i on.   Cour t s bel i eve 
t hat  j ur i es mi ght  be pr ej udi ced agai nst  a pl ai nt i f f  who has 
al r eady r ecei ved some compensat i on by bel i evi ng t hat  t he 
pl ai nt i f f  i s  over l y l i t i gi ous or  mer el y gr eedy. " )  ( Ci t at i ons 
omi t t ed. )  

6 The j ur y was i nst r uct ed,  " Dr aw your  own concl usi ons and 
your  own i nf er ences f r om t he evi dence and answer  t he quest i ons 
i n t he ver di ct  accor di ng t o t he evi dence and my i nst r uct i ons on 
t he l aw. "   
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¶88 I  agr ee wi t h t hose cour t s t hat  have r ecogni zed t he 

r i sk t hat  er r oneousl y admi t t ed col l at er al  sour ce evi dence can 

i nf l uence a j ur y on i ssues of  l i abi l i t y  dependi ng on t he 

speci f i c  f act s and ci r cumst ances i n t he case at  hand.    

¶89 For  exampl e,  i n Gor ml ey v.  GTE Pr oduct s Cor p. ,  587 

So.  2d 455 ( Fl a.  1991) ,  t he Supr eme Cour t  of  Fl or i da hel d t hat  a 

new t r i al  was war r ant ed when a j ur y was i nf or med t hat  t he 

pl ai nt i f f s had al r eady r ecei ved i nsur ance pr oceeds af t er  t hei r  

house bur ned down.   The cour t  r easoned:   

[ I ] nt r oduct i on of  col l at er al  sour ce evi dence mi sl eads 
t he j ur y on t he i ssue of  l i abi l i t y  and,  t hus,  subver t s 
t he j ur y pr ocess.   Because a j ur y ' s f ai r  assessment  of  
l i abi l i t y  i s  f undament al  t o j ust i ce,  i t s  ver di ct  on 
l i abi l i t y  must  be f r ee f r om doubt ,  based on 
convi ct i on,  and not  a f unct i on of  compr omi se.   
Evi dence of  col l at er al  sour ce benef i t s may l ead t he 
j ur y t o bel i eve t hat  t he pl ai nt i f f  i s  t r y i ng t o obt ai n 
a doubl e or  t r i pl e payment  f or  one i nj ur y,  or  t o 
bel i eve t hat  compensat i on al r eady r ecei ved i s 
suf f i c i ent  r ecompense. 7 

                                                                                                                                                             
Among ot her  i nst r uct i ons,  t he j ur y was al so i nst r uct ed t hat  

" [ t ] he st andar d [ of  car e]  i s  wi t hi n t he speci al  knowl edge of  
exper t s i n t he f i el d of  medi ci ne and can onl y be est abl i shed by 
t he t est i mony of  exper t s.   You,  t her ef or e,  may not  specul at e or  
guess what  t he st andar d of  car e,  ski l l  and j udgment  i s i n 
deci di ng t hi s case but  must ——but ,  r at her ,  must  at t empt  t o 
det er mi ne i t  f r om t he exper t  t est i mony t hat  you have hear d 
dur i ng t hi s t r i al . "  

7 Gor ml ey v.  GTE Pr ods.  Cor p. ,  587 So.  2d 455,  458 ( Fl a.  
1991)  ( i nt er nal  quot at i on mar ks and ci t at i ons omi t t ed) .    
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¶90 The Supr eme Judi c i al  Cour t  of  Mai ne r eached a s i mi l ar  

concl usi on i n Wer ner  v.  Lane,  393 A. 2d 1329 ( Me.  1978) .   Dur i ng 

a per sonal  i nj ur y t r i al ,  def ense counsel  i ndi cat ed t o t he j ur y 

t hat  t he pl ai nt i f f  was r ecei v i ng f r ee medi cal  and 

hospi t al i zat i on car e,  whi ch was cover ed by t axpayer  dol l ar s. 8  

The cour t  was unwi l l i ng t o f i nd t he er r or  har ml ess wi t h r espect  

t o t he i ssue of  l i abi l i t y ,  st at i ng:   

Def ense counsel ' s st at ement  t o t he j ur y r espect i ng t he 
f r ee medi cal  and hospi t al i zat i on car e f ur ni shed [ t he 
pl ai nt i f f ]  .  .  .  was so hi ghl y pr ej udi c i al  t o t he 
pl ai nt i f f ' s  case .  .  .  t hat  i t  cannot  be sai d wi t h any 
degr ee of  cer t ai nt y t hat  t he j ur y di d not  concl ude 
t hat ,  s i nce t he pl ai nt i f f  was ot her wi se bei ng t aken 
car e of ,  t her e shoul d be no r ecover y at  al l  agai nst  
[ t he def endant ] ,  not wi t hst andi ng t he uncont r adi ct ed 
aspect  of  t he evi dence poi nt i ng t o negl i gence on t he 
par t  of  t he def endant  pr oxi mat el y causi ng t he 
acci dent . 9 

                                                                                                                                                             
I n Cook v.  Eney,  277 So.  2d 848,  850 ( Fl a.  Ct .  App.  1973) ,  

t he cour t  of  appeal s concl uded t hat  evi dence of  r ecei pt  of  
col l at er al  benef i t s af f ect ed t he det er mi nat i on of  l i abi l i t y  and 
was pr ej udi c i al  er r or ,  as f ol l ows:  " I t  cannot  be sai d wi t h any 
degr ee of  cer t ai nt y t hat  t he j ur y di d not  det er mi ne t hat  s i nce 
t he appel l ant  was ot her wi se bei ng t aken car e of ,  t her e shoul d be 
no r ecover y agai nst  appel l ee i n t or t .   The admi ssi on of  evi dence 
of  r ecei pt  of  ot her  benef i t s may i ndeed have l ed t he j ur y t o 
bel i eve t hat  appel l ant  was t r y i ng t o obt ai n a doubl e or  t r i pl e 
payment  f or  one i nj ur y. "  

8 Wer ner  v.  Lane,  393 A. 2d 1329,  1332 ( Me.  1978) .  

9 I d.  at  1138.   The Uni t ed St at es Supr eme Cour t  has 
acknowl edged t hat  er r oneousl y admi t t ed col l at er al  sour ce 
evi dence may,  under  t he c i r cumst ances of  a case,  be pr ej udi c i al  
on t he i ssue of  l i abi l i t y .   Ti pt on v.  Socony Mobi l  Oi l  Co. ,  375 
U. S.  34,  37 ( 1963)  ( " We di sagr ee wi t h t he suggest i on of  t he 
Cour t  of  Appeal s t hat  t he pr ej udi c i al  ef f ect  of  t he evi dence of  
ot her  compensat i on woul d be r est r i ct ed t o t he i ssue of  damages 
and woul d not  af f ect  t he det er mi nat i on of  l i abi l i t y . " ) .  
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¶91 I n t he pr esent  case,  t he l i f e i nsur ance pol i cy  

pr oceeds and soci al  secur i t y benef i t s wer e er r oneousl y admi t t ed 

at  t he behest  of  t he def ense10;  t he number  of  pol i c i es and t he 

                                                                                                                                                             
Ot her  st at e cour t s have r eached si mi l ar  concl usi ons.   See,  

e. g. ,  John' s Heat i ng Ser v.  v.  Lamb,  46 P. 3d 1024,  1043 ( Al aska 
2002)  ( " [ The col l at er al  sour ce r ul e]  pr ecl udes t he i nt r oduct i on 
of  ' evi dence of  ot her  compensat i on on t he t heor y t hat  such 
evi dence woul d af f ect  t he j ur y ' s j udgment  unf avor abl y t o t he 
pl ai nt i f f  on t he i ssues of  l i abi l i t y  and damages. ' "  ( quot i ng 
Tol an v.  ERA Hel i copt er s,  I nc. ,  699 P. 2d 1265,  1267 ( Al aska 
1985) ) ) ;  Evans v .  Br eeden,  330 N. E. 2d 116,  118 ( I nd.  1975)  ( " I t  
i s  hel d t hat  admi ssi on of  evi dence of  benef i t s f r om a col l at er al  
sour ce t ends t o pr ej udi ce t he j ur y and i nf l uence t hei r  ver di ct ,  
not  onl y as t o damages,  but  al so as t o l i abi l i t y . " ) ;  Mi ckel son 
v.  Mont ana Rai l  Li nk,  I nc. ,  999 P. 2d 985,  992 ( Mont .  2000)  
( " ' [ I ] nt r oduct i on of  col l at er al  sour ce evi dence may be much mor e 
damagi ng t o a pl ai nt i f f ' s  case t han j ust  af f ect i ng t he j ur y ' s 
j udgment  r egar di ng damages.  .  .  .  [ S] uch evi dence can have an 
i mpact  upon a j ur y ' s ver di ct  on t he i ssue of  l i abi l i t y ,  as wel l  
as damages. ' "  ( quot i ng Thomsen v.  St at e Dep' t  of  Hi ghways,  833 
P. 2d 1076 ( Mont .  1992) ) ) .  

10 The maj or i t y and I  agr ee t hat  t he evi dence was 
er r oneousl y admi t t ed.   Maj or i t y op. ,  ¶¶7,  66.   Al t hough t he 
l egi s l at ur e deemed col l at er al  sour ce evi dence pot ent i al l y  
admi ssi bl e i n cer t ai n act i ons when i t  cr eat ed Wi s.  St at .  
§ 893. 55( 7) ,  i t  di d not  depr i ve c i r cui t  cour t s of  t hei r  
di scr et i on t o bar  t he admi ssi on of  i r r el evant  evi dence.   

Once i t  i s  est abl i shed t hat  t he evi dence shoul d have been 
bar r ed despi t e Wi s.  St at .  § 893. 55( 7) ,  t he st at ut e i s not  
r el evant  t o det er mi ni ng whet her  t he evi dent i ar y er r or  was 
har ml ess.   The st at ut e does not  say:  " Even i f  i r r el evant  
col l at er al  sour ce r ul e evi dence i s er r oneousl y admi t t ed,  t he 
evi dent i ar y er r or  shal l  be deemed har ml ess. "  

Many st at es,  i ncl udi ng Al aska,  Fl or i da,  I ndi ana,  Mai ne,  and 
Mont ana ( j ur i sdi ct i ons I  have ci t ed) ,  have enact ed st at ut es 
at t empt i ng t o modi f y t he col l at er al  sour ce r ul e i n var i ous ways.  
See Al aska St at .  § 09. 55. 548 ( 2010) ;  Fl a.  St at .  § 768. 76 ( 2011) ;  
I nd.  Code § 34- 44- 1- 2 ( 2011) ;  Me.  Rev.  St at .  Ann.  t i t .  24,  
§ 2906 ( 2000) ;  Mont .  Code.  Ann.  § 27- 1- 308 ( 2009) .   See 
gener al l y James J.  Wat son,  Annot at i on,  Val i di t y and Const r uct i on 
of  St at e St at ut e Abr ogat i ng Col l at er al  Sour ce Rul e as t o Medi cal  
Mal pr act i ce Act i ons,  74 A. L. R.  4t h 32 ( 1989) .  
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sum t ot al  of  t he l i f e i nsur ance pr oceeds wer e par t i cul ar l y 

memor abl e;  and t he evi dence pr esent ed al l  t he r i sks of  pr ej udi ce 

or di nar i l y  assoc i at ed wi t h col l at er al  sour ce payment s.   On t he 

basi s of  t he r ecor d i n t he pr esent  case,  I  concl ude t hat  t he 

er r oneousl y admi t t ed evi dence was not  har ml ess er r or .    

 ¶92 For  t he r easons set  f or t h,  I  di ssent .  

¶93 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

                                                                                                                                                             
Some of  t he st at ut es modi f y t he evi dent i ar y aspect  of  t he 

col l at er al  sour ce r ul e,  wi t h var i ous l i mi t at i ons.   Ot her s modi f y  
t he subst ant i ve component  of  t he col l at er al  sour ce r ul e,  wi t h 
var i ous l i mi t at i ons.   None of  t he st at ut es addr ess whet her ,  once 
a cour t  det er mi nes t hat  col l at er al  sour ce evi dence was 
er r oneousl y admi t t ed,  t he er r or  shoul d be consi der ed har ml ess.  
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