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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 af f i r mi ng t he 

j udgment  of  convi ct i on and or der  denyi ng post - convi ct i on r el i ef  

of  t he c i r cui t  cour t  f or  Mi l waukee Count y,  Pat r i c i a D.  McMahon,  

Judge.   The def endant ,  Est eban M.  Gonzal ez,  was convi ct ed of  

Count  1,  exposi ng a chi l d t o har mf ul  mat er i al ,  cont r ar y t o Wi s.  

                                                 
1 St at e v.  Gonzal ez,  2010 WI  App 104,  328 Wi s.  2d 182,  789 

N. W. 2d 365.  
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St at .  § 948. 11( 2) ( a)  ( 2005- 06) . 2  He was acqui t t ed of  Count  2,  

i nt ent i onal l y causi ng a chi l d t o v i ew sexual l y expl i c i t  conduct ,  

whi ch i n t he pr esent  case was mast ur bat i on.   

¶2 The quest i on pr esent ed on r evi ew of  t he convi ct i on of  

Count  1 i s whet her  t he def endant  shoul d be gr ant ed a new t r i al  

because t her e i s a r easonabl e l i kel i hood t hat  t he j ur y was 

mi sl ed by t he j ur y i nst r uct i on and appl i ed i t  i n an 

unconst i t ut i onal  manner .   Mor e speci f i cal l y,  t he quest i on 

pr esent ed i s whet her  t he def endant  has shown t her e i s a 

r easonabl e l i kel i hood t hat  t he i nst r uct i on,  v i ewed i n t he l i ght  

of  t he pr oceedi ngs as a whol e,  mi sl ed t he j ur y i nt o bel i evi ng 

                                                 
2 Wi sconsi n St at .  § 948. 11( 2) ( a)  ( 2005- 06)  def i nes t he cr i me 

as f ol l ows:  

( 2) ( a)  Whoever ,  wi t h knowl edge of  t he char act er  and 
cont ent  of  t he mat er i al ,  sel l s,  r ent s,  exhi bi t s,  
pl ays,  di st r i but es,  or  l oans t o a chi l d any har mf ul  
mat er i al ,  wi t h or  wi t hout  monet ar y consi der at i on,  i s  
gui l t y of  a Cl ass I  f el ony i f  any of  t he f ol l owi ng 
appl i es:  

1.  The per son knows or  r easonabl y shoul d know t hat  t he 
chi l d has not  at t ai ned t he age of  18 year s.  

2.  The per son has f ace- t o- f ace cont act  wi t h t he chi l d 
bef or e or  dur i ng t he sal e,  r ent al ,  exhi bi t ,  pl ayi ng,  
di st r i but i on,  or  l oan.  

Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005- 06 
ver si on unl ess ot her wi se not ed.  
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t hat  t he St at e need not  pr ove beyond a r easonabl e doubt  t hat  t he 

def endant  knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d. 3 

¶3 We concl ude t hat  t he j ur y  was not  i nst r uct ed 

expl i c i t l y  or  i mpl i c i t l y  t hat  i t  had t o det er mi ne whet her  t he 

def endant  had knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he 

chi l d,  as di st i ngui shed f r om acci dent al l y or  unknowi ngl y 

exhi bi t i ng har mf ul  mat er i al  t o t he chi l d.   The j ur y i nst r uct i on 

di d not  suf f i c i ent l y def i ne t he f i r st  el ement  of  t he cr i me,  

                                                 
3 The def endant  ar gues t hat  t he c i r cui t  cour t  made sever al  

er r oneous evi dent i ar y r ul i ngs.   " [ E] r r oneous evi dent i ar y r ul i ngs 
can,  i n combi nat i on,  r i se t o t he l evel  of  a due pr ocess 
vi ol at i on. "   Mont ana v.  Egel hof f ,  518 U. S.  37,  53 ( 1996)  
( pl ur al i t y opi ni on)  ( quot ed wi t h appr oval  i n Mi chi gan v.  Br yant ,  
___ U. S.  ___,  131 S.  Ct .  1143,  1162 n. 13 ( 2011) .   

Because we det er mi ne t hat  t he mi sl eadi ng j ur y i nst r uct i on 
necessi t at es a new t r i al ,  we do not  f ul l y  addr ess t hose 
ar gument s.    

Never t hel ess,  we not e t wo er r oneous ci r cui t  cour t  r ul i ngs.   
Fi r st ,  t he c i r cui t  cour t  er r oneousl y f ai l ed t o al l ow t he 
def endant  t o pr esent  t est i mony bol st er i ng hi s char act er .   As t he 
St at e' s br i ef  concedes:   

The ci r cui t  cour t  mi sappl i ed § 906. 08( 1) ( b) .   The r ul e 
pr ovi des t hat  t he " t r ut hf ul  char act er "  of  a t est i f y i ng 
def endant  " may be  .  .  .  suppor t ed by evi dence i n t he 
f or m of  r eput at i on or  opi ni on. "  .  .  .  Thus,  
[ Gonzal ez' s f ami l y member s' ]  opi ni ons about  Gonzal ez' s 
" t r ut hf ul  char act er "  wer e admi ssi bl e.  

Second,  t he c i r cui t  cour t  er r oneousl y r ef used t o al l ow t he 
def endant  t o make an of f er  of  pr oof  t hat  t he def endant  of f er ed 
t o t ake a pol ygr aph exami nat i on pr i or  t o bei ng r epr esent ed,  
bel i evi ng t hat  t he pol ygr aph r esul t s woul d be admi ssi bl e.   The 
St at e' s br i ef  ( c i t i ng St at e v.  Pf af f ,  2004 WI  App 31,  ¶26,  269 
Wi s.  2d 786,  676 N. W. 2d 562)  acknowl edges t he appr opr i at e l aw:   
" Al t hough pol ygr aph t est  r esul t s ar e al ways i nadmi ssi bl e,  an 
of f er  t o t ake a pol ygr aph t est  may be admi ssi bl e. "  
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namel y,  t hat  t he St at e must  pr ove beyond a r easonabl e doubt  t hat  

t he def endant  knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he 

chi l d.   Accor di ngl y,  we ar e sat i sf i ed t hat  t he j ur y i nst r uct i on  

mi sl ed t he j ur y i nt o bel i evi ng t hat  t he St at e di d not  have t he 

bur den of  pr ovi ng beyond a r easonabl e doubt  t hat  t he def endant  

knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d.   Vi ewi ng 

t he j ur y i nst r uct i on i n l i ght  of  t he pr oceedi ngs as a whol e,  we 

f ur t her  concl ude t hat  t he def endant  has est abl i shed a r easonabl e 

l i kel i hood t hat  t he j ur y appl i ed t he i nst r uct i on i n a way t hat  

r el i eved t he St at e of  i t s  bur den of  pr ovi ng ever y el ement  of  t he 

cr i me beyond a r easonabl e doubt  and t her ef or e appl i ed t he 

pot ent i al l y  conf usi ng i nst r uct i on i n an unconst i t ut i onal  manner .   

We t her ef or e r ever se t he deci s i on of  t he cour t  of  appeal s and 

r emand t he cause f or  a new t r i al .    

I  

¶4 The def endant  was char ged wi t h t wo count s.   Count  1 

was f or  exposi ng a chi l d t o har mf ul  mat er i al . 4  Count  2 was f or  

i nt ent i onal l y causi ng a chi l d t o v i ew sexual l y expl i c i t  conduct ,  

speci f i cal l y i n t he pr esent  case,  mast ur bat i on. 5   

                                                 
4 Wi s.  St at .  § 948. 11.  

5 Wi sconsi n St at .  § 948. 055 st at es i n f ul l :  

( 1)  Whoever  i nt ent i onal l y causes a chi l d who has not  
at t ai ned 18 year s of  age t o v i ew or  l i s t en t o sexual l y 
expl i c i t  conduct  may be penal i zed as pr ovi ded i n sub.  
( 2)  i f  t he v i ewi ng or  l i s t eni ng i s f or  t he pur pose of  
sexual l y ar ousi ng or  gr at i f y i ng t he act or  or  
humi l i at i ng or  degr adi ng t he chi l d.  

( 2)  Whoever  v i ol at es sub.  ( 1)  i s gui l t y of :  
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¶5 The t wo count s s t em f r om an i nci dent  t hat  occur r ed on 

Apr i l  24,  2006.   The def endant  was t aki ng car e of  hi s t hr ee- and-

one- hal f - year - ol d daught er  i n a t wo- bedr oom apar t ment .   I t  i s  

undi sput ed t hat  on t hat  eveni ng t he def endant  mast ur bat ed t o a 

por nogr aphi c f i l m i n t he l i v i ng r oom of  hi s apar t ment .      

¶6 Thr ee pol i ce of f i cer s,  t wo det ect i ves and t hei r  

l i eut enant ,  and t he def endant  wer e t he pr i nci pal  t r i al  

wi t nesses.    

¶7 The of f i cer s t est i f i ed about  s t at ement s made by t he 

def endant  i n t wo i nt er vi ews on May 1 and 2,  2006.   

¶8 The St at e' s posi t i on at  t r i al  was t hat  t he def endant  

admi t t ed t o t he of f i cer s t hat  he was awar e t hat  hi s daught er  had 

ent er ed t he l i v i ng r oom,  and t hat  t he def endant ,  " caught  up i n 

t he moment , "  f ai l ed t o st op hi s act i v i t i es,  t her eby exposi ng hi s 

daught er  t o t he por nogr aphi c f i l m and sexual l y expl i c i t  

behavi or .  

¶9 The of f i cer s t est i f i ed t hat  t he def endant ' s i ni t i al  

st at ement s t o pol i ce on May 1,  2006,  wer e excul pat or y.   The 

def endant ' s st at ement s wer e t o t he ef f ect  t hat  t he chi l d was i n 

bed and t hat ,  al t hough she may have been out  of  bed,  she di d not  

see hi m mast ur bat e and di d not  see t he vi deo.  

¶10 The St at e pr esent ed t est i mony t hat  at  t he May 2,  2006,  

i nt er vi ew t he def endant  made or al  and wr i t t en st at ement s t hat  

                                                                                                                                                             
( a)  A Cl ass F f el ony i f  t he chi l d has not  at t ai ned t he 
age of  13 year s.  

( b)  A Cl ass H f el ony i f  t he chi l d has at t ai ned t he age 
of  13 year s but  has not  at t ai ned t he age of  18 year s.  



No.  2009AP1249- CR   

 

6 
 

wer e i ncul pat or y.   Li eut enant  Edwar ds t est i f i ed:  " [ The 

def endant ]  had t ol d me t hat  he hear d [ hi s daught er ]  come i nt o 

t he [ l i v i ng]  r oom.   He di dn' t  di r ect l y l ook at  her ,  but  he knew 

she was i n t he r oom f r om what  he hear d. "   Li eut enant  Edwar ds 

f ur t her  t est i f i ed t hat  " t he v i deo was on t he t el evi s i on 

appr oxi mat el y t hr ee mi nut es, "  " t hat  [ t he def endant ]  mast ur bat ed 

dur i ng t he ent i r e t i me, "  and t hat  " t he chi l d was i n t he r oom 

dur i ng t he ent i r e t i me. "    

¶11 Det ect i ve Ant r eassi an t est i f i ed:  " [ The def endant ]  t ol d 

me t hat  i n t he eveni ng hour s he had been i n a r ecl i ner  i n hi s  

l i v i ng r oom mast ur bat i ng and he l ooked out  t he cor ner  of  hi s eye 

and he di d see hi s daught er  i n t he r oom and at  t he t i me t her e 

was a v i deo pl ay i ng and he was caught  up i n t he moment  and he 

cont i nued unt i l  he di d ej acul at e and she was i n t he r oom. "   

¶12 The per si st ent  t heme of  t he def endant ' s t est i mony was 

t hat  dur i ng t he i ni t i al  i nt er vi ews t he det ect i ves r epeat edl y 

ur ged hi m t o admi t  t hat  he acci dent al l y exposed t he chi l d t o 

har mf ul  mat er i al ,  i mpl y i ng t hat  he woul d be i n l ess t r oubl e i f  

he admi t t ed t o an acci dent al  exposur e.  

¶13 At  t r i al ,  t he def endant  deni ed t he i ncul pat or y 

st at ement s and t est i f i ed t hat  t he pr et r i al  st at ement s wer e gi ven 

under  dur ess and wer e coer ced.   The def endant  di d not  deny t hat  

he was wat chi ng t he vi deo.   He di d not  deny t hat  t he v i deo was 

" har mf ul  mat er i al "  f or  t he chi l d.  

¶14 At  t r i al ,  t he def endant  deni ed any knowl edge t hat  t he 

chi l d was pr esent  i n t he l i v i ng r oom whi l e t he v i deo was 

pl ayi ng.   He cl ai med t hat  t he chi l d was never  wi t hi n hi s 
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" eyeshot . "   Hi s t est i mony suggest ed t hat  i f  t he chi l d saw t he 

vi deo,  t he v i ewi ng was acci dent al  and wi t hout  hi s knowl edge.  

¶15 The def endant  t est i f i ed t hat  on t he eveni ng of  Apr i l  

24,  2006,  he was t aki ng car e of  hi s daught er  i n hi s apar t ment .   

At  appr oxi mat el y 7: 00 P. M.  he put  hi s daught er  t o bed.   Soon 

af t er war d,  she got  out  of  bed and came out  of  her  bedr oom.   The 

def endant  put  her  back t o bed.   She t hen cal l ed out  t o t he 

def endant .   He went  i nt o her  r oom and t ucked her  back i nt o bed.   

A l i t t l e whi l e l at er ,  t he def endant  hear d her  bedr oom door  open,  

saw t he bat hr oom l i ght  go on,  and hear d hi s daught er  put  her sel f  

back t o bed.   At  appr oxi mat el y 8: 00 t o 8: 30 P. M. ,  accor di ng t o 

t he def endant ,  she came out  of  t he bedr oom a f our t h t i me.   He 

yel l ed at  her  and t ol d her  she needed t o go back t o bed,  and he 

pl aced her  back i n her  bed.    

¶16 Fol l owi ng t hi s,  t he def endant  t est i f i ed t hat  he was 

wat chi ng t el evi s i on,  s i t t i ng i n hi s r ecl i ner  i n t he l i v i ng r oom,  

and t al k i ng t o a f r i end on t he comput er .   The def endant  

est i mat ed t he conver sat i on wi t h t he f r i end l ast ed an hour .   He 

t est i f i ed t hat  he t hen began t o pl ay a por nogr aphi c v i deo wi t h 

t he sound mut ed and mast ur bat e.    

¶17 The def endant  t est i f i ed t hat  appr oxi mat el y 30 seconds 

af t er  i ni t i at i ng t hose act i v i t i es he hear d a noi se,  sat  up,  and 

l ooked ar ound.   Seei ng not hi ng and bel i evi ng t he noi se t o have 

come f r om t he upst ai r s nei ghbor ' s apar t ment ,  t he def endant  

t est i f i ed he f i ni shed mast ur bat i ng,  t ur ned of f  t he v i deo,  

c l eaned hi msel f  up,  pul l ed up hi s pant s,  and wat ched a shor t  

por t i on of  a r ecor ded t el evi s i on pr ogr am.  
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¶18 The def endant  f ur t her  t est i f i ed t hat  he t hen got  up t o 

use t he bat hr oom.   He wal ked ar ound t he cor ner  of  t he l i v i ng 

r oom i nt o t he hal l way and saw hi s daught er  l y i ng on t he f l oor ,  

hands under  her  chi n,  i n t he door way of  her  bedr oom.   He agai n 

scol ded her  and di r ect ed her  t o go back t o bed.  

¶19 Fur t her  f act s wi l l  be pr esent ed i n t he di scuss i on of  

t he j ur y i nst r uct i on.  

I I  

¶20 We t ur n now t o t he st andar d of  r evi ew an appel l at e 

cour t  appl i es when a chal l enge i s made t o a j ur y i nst r uct i on.   

¶21 Ther e ar e t wo t ypes of  chal l enges t o a j ur y 

i nst r uct i on.   One chal l enges t he l egal  accur acy of  t he 

i nst r uct i on.   The ot her  asser t s t hat  a l egal l y accur at e 

i nst r uct i on unconst i t ut i onal l y mi sl eads t he j ur y. 6    

¶22 When a j ur y i nst r uct i on i s chal l enged as not  

compl et el y and cor r ect l y i nf or mi ng t he j ur y of  t he l aw 

appl i cabl e t o t he char ge,  t he chal l enger  has pr esent ed a 

quest i on of  l aw t hat  an appel l at e cour t  det er mi nes i ndependent l y  

of  t he c i r cui t  cour t  and cour t  of  appeal s but  benef i t i ng f r om 

t hei r  anal yses. 7   

                                                 
6 St at e v.  Bur r i s,  2011 WI  32,  ¶44,  ___ Wi s.  2d ___,  797 

N. W. 2d 430.  

7 Fer guson,  317 Wi s.  2d 586,  ¶9.  
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¶23 When a j ur y i nst r uct i on i s chal l enged as conf usi ng or  

mi sl eadi ng,  such t hat  i t  i s  subj ect  t o mi si nt er pr et at i on by t he 

j ur y,  a convi ct i on shoul d not  be r ever sed " s i mpl y because t he 

j ur y possi bl y coul d have been mi sl ed. " 8  Rat her ,  an appel l at e 

cour t  shoul d or der  a new t r i al  onl y i f  upon r evi ew of  t he 

i nst r uct i on t he cour t  det er mi nes t hat  t he def endant  has shown 

t hat  " t her e i s a r easonabl e l i kel i hood t hat  t he j ur y was mi sl ed 

and t her ef or e appl i ed pot ent i al l y  conf usi ng i nst r uct i ons i n an 

unconst i t ut i onal  manner . " 9   

¶24 The Uni t ed St at es Supr eme Cour t  has st at ed t hat  a new 

t r i al  i s  war r ant ed when t he def endant  car r i es t he bur den of  

est abl i shi ng t hat  " t he i nst r uct i on was ambi guous and t hat  t her e 

was a r easonabl e l i kel i hood t hat  t he j ur y appl i ed t he 

i nst r uct i on i n a way t hat  r el i eved t he St at e of  i t s  bur den of  

pr ovi ng ever y el ement  of  t he cr i me beyond a r easonabl e doubt . " 10  

                                                                                                                                                             
An er r oneous i nst r uct i on i s not  necessar i l y  pr ej udi c i al  

er r or .   St at e v.  Har vey,  2002 WI  93,  ¶35,  254 Wi s.  2d 442,  647 
N. W. 2d 189 ( " [ A] n i nst r uct i on t hat  omi t s an el ement  of  t he 
of f ense does not  necessar i l y  r ender  a cr i mi nal  t r i al  
f undament al l y unf ai r  or  an unr el i abl e vehi c l e f or  det er mi ni ng 
gui l t  or  i nnocence"  ( quot ed sour ce omi t t ed;  emphasi s i n 
or i gi nal ) . ) .  

8 St at e v.  Lohmei er ,  205 Wi s.  2d 183,  193,  556 N. W. 2d 90 
( 1996) .   

9 St at e v.  Lohmei er ,  205 Wi s.  2d 183,  194,  556 N. W. 2d 90 
( 1996) .   See al so Bur r i s,  2011 WI  32,  ¶49.  

10 Bur r i s,  2011 WI  32,  ¶48 ( quot i ng Waddi ngt on v.  Sar ausad,  
555 U. S.  179,  129 S.  Ct .  823,  831 ( 2009) ) .  
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A new t r i al  i s  al so war r ant ed when t he def endant  car r i es t he 

bur den of  est abl i shi ng t hat  t her e was a r easonabl e l i kel i hood 

t hat  t he j ur y appl i ed t he i nst r uct i on i n a way t hat  deni ed t he 

def endant  " a meani ngf ul  oppor t uni t y f or  consi der at i on by t he 

j ur y of  hi s def ense .  .  .  t o t he det r i ment  of  t he def endant ' s 

due pr ocess r i ght s. " 11      

¶25 I n det er mi ni ng whet her  t her e i s a r easonabl e 

l i kel i hood t hat  t he j ur y was mi s l ed and appl i ed t he pot ent i al l y  

conf usi ng i nst r uct i ons i n an unconst i t ut i onal  manner ,  an 

appel l at e cour t  " shoul d v i ew t he j ur y i nst r uct i ons i n l i ght  of  

t he pr oceedi ngs as a whol e,  i nst ead of  vi ewi ng a s i ngl e 

i nst r uct i on i n ar t i f i c i al  i sol at i on. " 12  

¶26 Because t he j ur y i nst r uct i on gi ven by t he c i r cui t  

cour t  i n t he pr esent  case r el at i ng t o Count  1,  exposi ng a chi l d 

t o har mf ul  mat er i al ,  essent i al l y  t r acked t he l anguage of  t he 

st at ut e and i s ar guabl y a cor r ect  st at ement  of  t he l aw ( even i f  

                                                                                                                                                             
" St at es may not  ' depr i ve t he accused of  l i ber t y unl ess t he 

pr osecut i on pr oves beyond a r easonabl e doubt  ever y el ement  of  
t he char ged of f ense. ' "   St at e v.  Har vey,  2002 WI  93,  ¶19,  254 
Wi s.  2d 442,  647 N. W. 2d 189 ( quot i ng Car el l a v.  Cal i f or ni a,  491 
U. S.  263,  265 ( 1989) ) .  

11 Bur r i s,  2011 WI  32,  ¶50 ( quot i ng St at e v.  Lohmei er ,  205 
Wi s.  2d 183,  192,  556 N. W. 2d 90 ( 1996) ) .  

" [ A]  j ur y appl i es an i nst r uct i on i n an unconst i t ut i onal  
manner  i f  i t  bel i eves t hat  such i nst r uct i on ' pr ecl udes 
consi der at i on of  const i t ut i onal l y r el evant  evi dence. ' "   St at e v.  
Bur r i s,  2011 WI  32,  ¶50 ( quot i ng Boyde v.  Cal i f or ni a,  494 
U. S.  370,  380 ( 1990) .  

12 St at e v.  Lohmei er ,  205 Wi s.  2d 183,  194,  556 N. W. 2d 90 
( 1996) .   
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t he t ext  r egar di ng t he f our t h el ement  i s not  appl i cabl e t o t he 

pr esent  case) , 13 we shal l  consi der  t he def endant ' s chal l enge t o 

t he j ur y i nst r uct i on as chal l engi ng t he i nst r uct i on as 

unconst i t ut i onal l y conf usi ng or  mi sl eadi ng t he j ur y i nt o 

bel i evi ng t hat  t he St at e di d not  have t o pr ove an el ement  of  t he 

cr i me,  namel y t hat  t he def endant  knowi ngl y exhi bi t ed har mf ul  

mat er i al  t o t he chi l d. 14   

I I I  

¶27 At  t r i al ,  t he c i r cui t  cour t  gave t he f ol l owi ng j ur y 

i nst r uct i on,  subst ant i al l y  t r acki ng t he l anguage of  t he st at ut e 

i n r egar d t o t he subst ant i ve l aw of  exposi ng a chi l d t o har mf ul  

mat er i al ,  cont r ar y t o Wi s.  St at .  § 948. 11( 2) ( a) :    

Exposi ng a chi l d t o har mf ul  mat er i al  as def i ned i n 
948. 11( 2) ( a)  of  t he cr i mi nal  code of  Wi sconsi n i s 
commi t t ed by one who,  wi t h knowl edge of  t he char act er  
and cont ent  of  t he mat er i al ,  sel l s,  r ent s,  exhi bi t s,  
pl ays,  di st r i but es,  or  l oans t o a chi l d any har mf ul  
mat er i al ,  wi t h or  wi t hout  monet ar y consi der at i on,  and 
has f ace- t o- f ace cont act  wi t h t he chi l d bef or e or  
dur i ng t hi s sal e,  r ent al ,  exhi bi t ,  pl ayi ng,  
di st r i but i on,  or  l oan.  

Bef or e you may f i nd t he def endant  gui l t y of  t hi s 
of f ense,  t he St at e must  pr ove by evi dence whi ch 
sat i sf i es you beyond a r easonabl e doubt  t he f ol l owi ng 

                                                 
13 See ¶¶45- 61,  bel ow.  

14 St at e v.  Lohmei er ,  205 Wi s.  2d 183,  194,  556 N. W. 2d 90 
( 1996) .  

Wer e we t o consi der  t he def endant ' s chal l enge as asser t i ng 
t hat  t he j ur y i nst r uct i on was l egal l y i ncor r ect ,  our  anal ysi s 
woul d be subst ant i al l y  t he same.   For  t he r easons set  f or t h,  we 
woul d concl ude t hat  t he i nst r uct i on was not  a cor r ect  st at ement  
of  t he l aw and was pr ej udi c i al  er r or .   St at e v.  Har vey,  2002 WI  
93,  ¶44,  254 Wi s.  2d 442,  647 N. W. 2d 189.  
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f our  el ement s:  f i r st ,  t hat  t he def endant  exhi bi t ed or  
pl ayed har mf ul  mat er i al  t o [ t he chi l d]  .  .  .  .  

.  .  .  .  

The def endant  had knowl edge of  t he char act er  and 
cont ent  of  t he mat er i al  i s  t he second el ement .   And 
t hi s r equi r es t he def endant  knew t hat  t he mat er i al  
cont ai ned a descr i pt i on,  nar r at i ve account ,  or  
r epr esent at i on of  nudi t y,  sexual l y expl i c i t  conduct ,  
sexual  exci t ement ,  sadomasochi st i c abuse,  physi cal  
t or t ur e,  or  br ut al i t y.  

Thi r d el ement ,  [ t he chi l d]  was under  t he age of  18 
year s.   Four t h el ement ,  t hat  t he def endant  had f ace-
t o- f ace cont act  wi t h t he chi l d bef or e or  dur i ng t he 
exhi bi t i on or  t he pl ayi ng of  t he mat er i al .  

I f  you ar e sat i sf i ed beyond a r easonabl e doubt  t hat  
al l  f our  el ement s of  t hi s of f ense have been pr oved,  
you shoul d f i nd t he def endant  gui l t y of  exposi ng a 
chi l d t o har mf ul  mat er i al  as char ged i n Count  1 of  t he 
i nf or mat i on ( emphasi s added) .  

¶28 As we shal l  expl ai n mor e f ul l y l at er ,  t he i nst r uct i on 

at  i ssue f ol l ows bot h t he t ext  of  t he st at ut e15 and t he t ext  of  

pat t er n cr i mi nal  Jur y I nst r uct i on 214216 t o a subst ant i al  ext ent  

                                                 
15 Wi sconsi n St at .  § 948. 11( 2) ( a)  def i nes t he cr i me as 

f ol l ows:  

( 2) ( a)  Whoever ,  wi t h knowl edge of  t he char act er  and 
cont ent  of  t he mat er i al ,  sel l s,  r ent s,  exhi bi t s,  
pl ays,  di st r i but es,  or  l oans t o a chi l d any har mf ul  
mat er i al ,  wi t h or  wi t hout  monet ar y consi der at i on,  i s  
gui l t y of  a Cl ass I  f el ony i f  any of  t he f ol l owi ng 
appl i es:  

1.  The per son knows or  r easonabl y shoul d know t hat  t he 
chi l d has not  at t ai ned t he age of  18 year s.  

2.  The per son has f ace- t o- f ace cont act  wi t h t he chi l d 
bef or e or  dur i ng t he sal e,  r ent al ,  exhi bi t ,  pl ayi ng,  
di st r i but i on,  or  l oan.  

16 Pat t er n cr i mi nal  j ur y i nst r uct i on 2142 r eads as f ol l ows:  
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St at ut or y Def i ni t i on of  t he Cr i me 

 Exposi ng a chi l d t o har mf ul  mat er i al ,  as def i ned 
i n § 948. 11( 2) ( a)  of  t he Cr i mi nal  Code of  Wi sconsi n,  
i s  commi t t ed by one who,  wi t h knowl edge of  t he 
char act er  and cont ent  of  mat er i al ,  sel l s,  r ent s,  
exhi bi t s,  pl ays,  di st r i but es,  or  l oans t o a chi l d any 
har mf ul  mat er i al ,  wi t h or  wi t hout  monet ar y 
consi der at i on and [ knows or  r easonabl y shoul d know 
t hat  t he chi l d has not  at t ai ned t he age of  18 
year s] [ has f ace- t o- f ace cont act  wi t h t he chi l d bef or e 
or  dur i ng t he sal e,  r ent al ,  exhi bi t ,  pl ayi ng,  
di st r i but i on,  or  l oan. ]  

St at e' s Bur den of  Pr oof  

 Bef or e you may f i nd t he def endant  gui l t y of  t hi s 
of f ense,  t he St at e must  pr ove by evi dence whi ch 
sat i sf i es you beyond a r easonabl e doubt  t hat  t he 
f ol l owi ng f our  el ement s wer e pr esent .  

El ement s of  t he Cr i me That  t he St at e Must  Pr ove 

1.  The def endant  ( sol d)  ( r ent ed)  ( exhi bi t ed)  
( pl ayed)  ( di st r i but ed)  ( l oaned)  har mf ul  mat er i al  t o 
( name of  chi l d) .  

 Thi s does not  r equi r e t hat  t he def endant  r ecei ved 
any monet ar y consi der at i on.   " Har mf ul  mat er i al "  means 
( i dent i f y t he t ype of  mat er i al )  of  a per son or  por t i on 
of  t he human body t hat  depi ct s nudi t y,  sexual l y 
expl i c i t  conduct ,  sadomasochi st i c abuse,  physi cal  
t or t ur e,  or  br ut al i t y,  and t hat  i s har mf ul  t o 
chi l dr en.    

 " Har mf ul  t o chi l dr en"  means t hat  qual i t y of  any 
descr i pt i on,  nar r at i ve account ,  or  r epr esent at i on of  
nudi t y,  sexual l y expl i c i t  conduct ,  sexual  exci t ement ,  
sadomasochi st i c abuse,  physi cal  t or t ur e,  or  br ut al i t y 
when i t  

 ( 1)  pr edomi nant l y appeal s t o t he pr ur i ent ,  
shamef ul  or  mor bi d i nt er est  of  chi l dr en;  and 

 ( 2)  i s pat ent l y of f ensi ve t o pr evai l i ng st andar ds 
i n t he adul t  communi t y of  Wi sconsi n as a whol e wi t h 
r espect  t o what  i s sui t abl e mat er i al  f or  chi l dr en,  and 
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but  devi at es f r om bot h i n an i mpor t ant  r espect .   The i nst r uct i on 

at  i ssue,  unl i ke t he st at ut e or  t he pat t er n j ur y i nst r uct i on,  

r equi r es a j ur y t o make a f i ndi ng r egar di ng t he f our t h el ement  

as descr i bed i n t he j ur y i nst r uct i on gi ven.   Under  t he f act s of  

t he pr esent  case,  t he c i r cui t  cour t  used t he i ncor r ect  

i nst r uct i on f or  t he f our t h el ement  of  t he cr i me.    

¶29 The def endant  r equest ed t he ci r cui t  cour t  t o modi f y 

t he j ur y i nst r uct i ons r egar di ng t he f i r st  el ement . 17  He ar gued 

                                                                                                                                                             
 ( 3)  l acks ser i ous l i t er ar y,  ar t i s t i c ,  pol i t i cal ,  
sci ent i f i c ,  or  educat i onal  val ue f or  chi l dr en of  t he 
age of  ( name of  chi l d) ,  when t aken as a whol e.  

2.  The def endant  had knowl edge of  t he char act er  and 
cont ent  of  t he mat er i al .  

 Thi s r equi r es t hat  t he def endant  knew t hat  t he 
mat er i al  cont ai ned a descr i pt i on,  nar r at i ve account ,  
or  r epr esent at i on of  nudi t y,  sexual l y expl i c i t  
conduct ,  sexual  exci t ement ,  sadomasochi st i c abuse,  
physi cal  t or t ur e,  or  br ut al i t y.  

3.  ( Name of  chi l d)  was under  t he age of  18 year s.  

4.  The def endant  [ knew or  r easonabl y shoul d have 
known t hat  t he chi l d was under  t he age of  18 
year s] [ had f ace- t o- f ace cont act  wi t h t he chi l d bef or e 
or  dur i ng t he ( sal e)  ( r ent al )  ( exhi bi t )  ( pl ayi ng)  
( di st r i but i on)  ( l oan) ] .   

Wi s JI ——Cr i mi nal  2142 ( f oot not es omi t t ed) .  

17 The def endant  al so suggest ed l anguage r el at i ng t o t he 
i nst r uct i on on t he f our t h el ement ,  f ace- t o- f ace cont act .   The 
def endant  r equest ed t he j ur y i nst r uct i on r egar di ng t he f our t h 
el ement  of  t he cr i me be modi f i ed t o r ead as f ol l ows 
( modi f i cat i ons i n i t al i cs) :  

4.  The def endant  had f ace- t o- f ace cont act  wi t h t he 
chi l d bef or e or  dur i ng t he exhi bi t i on or  pl ayi ng of  
t he mat er i al .  
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t hat  t he j ur y  i nst r uct i on di d not  adequat el y expl ai n t he 

r equi r ement  t hat  t he exhi bi t i on of  t he har mf ul  mat er i al  t o t he 

chi l d was done knowi ngl y,  and not  acci dent al l y.   He suggest ed 

t hat  t he i t al i c i zed l anguage shown bel ow be added t o t he pat t er n 

i nst r uct i on,  advi s i ng t he j ur y t hat  t he def endant  had t o have 

knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d:  

ELEMENTS OF THE CRI ME THAT THE STATE MUST PROVE 

1.  The def endant  knowingly exhi bi t ed or  pl ayed 
har mf ul  mat er i al  t o [ t he chi l d] .  

Thi s does not  r equi r e t hat  t he def endant  r ecei ved 
any monet ar y consi der at i on.  

 "Exhibited" means that the defendant knowingly 
offered or presented for inspection to a specific 
minor or minors material defined as harmful to 
children.  "Exhibited" requires a "knowing and 
affirmative act" by the defendant; which is only 
satisfied by "affirmative conduct" of the defendant 
"toward a specific minor."  To find that the defendant 
"exhibited" harmful material, you must be satisfied 
beyond a reasonable doubt that the defendant targeted 
harmful material at a specific minor child.  If you 
find that the defendant intended to present the adult 
video to any audience other than the specific minor 
child [] in this case then you must find that he did 
not "exhibit" it to her, for purposes of Count 1. 

                                                                                                                                                             
 "Face-to-face contact" with the child means that 
the defendant had "personal contact" or a "personal 
meeting" with the child sufficient to allow him to 
determine that his audience is underage, before or 
during the exhibition or playing of the harmful 
material.  "Face-to-face contact" therefore requires 
"some interaction between the accused and the child-
victim." 

For  a di scussi on of  t he " f ace- t o- f ace cont act "  par t  of  t he 
i nst r uct i on,  see ¶¶45- 61,  bel ow.    
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¶30 The def endant  al so asked f or  a j ur y i nst r uct i on based 

on hi s t heor y of  def ense t hat  any exhi bi t i on of  t he har mf ul  

mat er i al  t o t he chi l d was acci dent al . 18   

¶31 A ci r cui t  cour t  has br oad di scr et i on i n det er mi ni ng 

whet her  t o gi ve a par t i cul ar  j ur y i nst r uct i on. 19  The ci r cui t  

cour t  deni ed t he def endant ' s r equest  f or  t he modi f i ed j ur y  

i nst r uct i ons,  st at i ng t hat  t he concept  of  knowi ng i s evi dent  i n 

t he cont ext  of  t he t ot al  pat t er n i nst r uct i on and t hat  t he wor d 

" exhi bi t "  i s  not  an exot i c or  di f f i cul t  wor d t hat  needs t o be 

descr i bed f ur t her .   The ci r cui t  cour t  decl ar ed:   

[ T] he pat t er ned i nst r uct i on accur at el y st at es what  t he 
l aw i s.   And we' ve got  f our  el ement s,  and t he concept  
of  knowi ng i s i n t he cont ext  of  t he f our  el ement s.   
And I  t hi nk exhi bi t ed i s not  such an exot i c t er m t hat  
i t  needs t o be descr i bed f ur t her .   And,  i n f act ,  I  
f i nd t hat  t he pr oposed descr i pt i on i s conf usi ng and 
mi sl eadi ng and not  hel pf ul  .  .  .  .  

¶32 As i s evi dent  f r om t he ci r cui t  cour t ' s  r ul i ng,  t he 

c i r cui t  cour t  agr eed wi t h t he def endant  on t he basi c pr emi se of  

l aw t hat  t he def endant  was advanci ng:   The St at e has t he bur den 

of  pr ovi ng beyond a r easonabl e doubt  t hat  t he def endant  

knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d.   I ndeed,  

t he c i r cui t  cour t ,  t he cour t  of  appeal s, 20 and t he St at e21 agr ee 
                                                 

18 The cour t  of  appeal s r ul ed t hat  because t he def endant ' s 
def ense of  acci dent al  exhi bi t i ng " was adequat el y cover ed by t he 
ot her  i nst r uct i ons gi ven t o t he j ur y,  he was not  ent i t l ed t o an 
acci dent  i nst r uct i on. "   Gonzal ez,  328 Wi s.  2d 182,  ¶17.  

19 St at e v.  Fer guson,  2009 WI  50,  ¶9,  317 Wi s.  2d 586,  767 
N. W. 2d 187.  

20 St at e v.  Gonzal ez,  2010 WI  App 104,  ¶11,  328 Wi s.  2d 182,  
789 N. W. 2d 365.  
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wi t h t he def endant  t hat  t he St at e has t he bur den of  pr ovi ng 

beyond a r easonabl e doubt  t hat  t he def endant  knowi ngl y exhi bi t ed 

t he har mf ul  mat er i al  t o t he chi l d.   Thi s cour t  al so agr ees wi t h 

t he def endant  on t hi s l egal  poi nt .   

¶33 As t he def endant ,  t he c i r cui t  cour t ,  t he cour t  of  

appeal s,  t he St at e,  and t hi s cour t  know,  t he supr eme cour t  i n 

St at e v.  Thi el ,  183 Wi s.  2d 505,  535,  515 N. W. 2d 847 ( 1994) ,  

i nt er pr et ed Wi s.  St at .  § 948. 11 t o mean t hat  " an i ndi v i dual  

v i ol at es [ t he st at ut e]  i f  he or  she,  awar e of  t he nat ur e of  t he 

mat er i al ,  knowi ngl y of f er s or  pr esent s f or  i nspect i on t o a 

speci f i c  mi nor  or  mi nor s mat er i al  def i ned as har mf ul  t o 

chi l dr en .  .  . "  ( emphasi s added) . 22 

                                                                                                                                                             
21 Br i ef  of  t he Pl ai nt i f f - Respondent  at  20- 22.  

22 I n St at e v.  Thi el ,  183 Wi s.  2d 505,  515 N. W. 2d 847 
( 1994) ,  t o avoi d an unconst i t ut i onal ,  over l y br oad 
i nt er pr et at i on of  Wi s.  St at .  § 948. 11,  t he cour t  i nt er pr et ed t he 
st at ut e t o i ncl ude t he concept  of  " knowi ngl y. "   When a st at ut e 
i s chal l enged as unconst i t ut i onal l y over - br oad,  t he st at ut e can 
be " saved"  by a nar r owi ng and val i dat i ng j udi c i al  
i nt er pr et at i on.   I n Thi el ,  183 Wi s.  2d at  533,  t he cour t  appl i ed 
such a nar r owi ng and val i dat i ng i nt er pr et at i on of  Wi s.  St at .  
§ 948. 11( 2) ,  hol di ng t hat  each of  t he ver bs i n Wi s.  St at .  
§ 948. 11( 2) ( a)  and ( b) ——" ' sel l , '  ' l oan, '  ' exhi bi t , '  and 
' t r ansf er ' ——r epr esent s a knowi ng and af f i r mat i ve 
act .  .  .  .  [ T] he l anguage of  sec.  948. 11 f ocuses on t he 
af f i r mat i ve conduct  of  an i ndi v i dual  t owar d a speci f i c  mi nor  or  
mi nor s.   Ther ef or e,  an i ndi v i dual  v i ol at es t he st at ut e i f  he or  
she,  awar e of  t he nat ur e of  t he mat er i al ,  knowi ngl y of f er s or  
pr esent s f or  i nspect i on t o a speci f i c  mi nor  or  mi nor s mat er i al  
def i ned as har mf ul  t o chi l dr en i n sec.  948. 11( 1) ( b) . "   Thi el ,  
183 Wi s.  2d at  535 ( emphasi s added) .    

Thi s cour t  r ei t er at ed t hi s hol di ng f r om Thi el  i n appl y i ng 
Wi s.  St at .  § 948. 11 i n St at e v.  Booker ,  2006 WI  79,  ¶17,  292 
Wi s.  2d 43,  717 N. W. 2d 676.    
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¶34 Wi sconsi n St at .  § 948. 11,  const r ued nar r owl y as Thi el  

i nst r uct s,  i s  t he l aw.   The ci r cui t  cour t  must  i nst r uct  t he j ur y  

accor di ng t o t hat  l aw.        

¶35 We concl ude,  f or  t he f ol l owi ng r easons,  t hat  t he 

def endant  has shown t hat  t her e i s a r easonabl e l i kel i hood t hat  

t he j ur y i nst r uct i on mi sl ed t he j ur y on whet her  t he St at e had t o 

pr ove t he def endant  act ed " knowi ngl y, "  and t her ef or e t he j ur y 

appl i ed t he i nst r uct i on i n an unconst i t ut i onal  manner .   

¶36 Fi r st ,  t he j ur y i nst r uct i on di d not  expl i c i t l y  

i nst r uct  t he j ur y t hat  t he St at e must  pr ove beyond a r easonabl e 

doubt  t hat  t he def endant  knowi ngl y,  as opposed t o acci dent al l y,  

exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d.   The wor d 

" knowi ngl y"  does not  appear  anywher e i n t he i nst r uct i on.   

¶37 Thus,  t he l i kel i hood of  t he j ur y bei ng mi sl ed about  

t he St at e' s obl i gat i on t o pr ove beyond a r easonabl e doubt  t hat  

t he def endant  " knowi ngl y"  exhi bi t ed t he v i deo t o t he chi l d i s 

                                                                                                                                                             
I n consi der i ng t he concur r ence,  we r ei t er at e t hat  t he cour t  

di d not  r ewr i t e Wi s.  St at .  § 948. 11( 2) ( a)  i n Thi el  and we do not  
r ewr i t e t he st at ut e i n t he pr esent  case.   I nst ead,  Thi el  
i nt er pr et ed § 948. 11( 2) ( a) ,  and we appl y Thi el ' s  i nt er pr et at i on 
of  t he st at ut e.   Thi el ' s  i nt er pr et at i on of  t he st at ut e i s t he 
l aw,  at  l east  unt i l  modi f i ed ei t her  by t he l egi s l at ur e t hr ough 
amendi ng t he l anguage of  t he st at ut e or  by t hi s cour t  over r ul i ng 
i t s pr i or  i nt er pr et at i on.  
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i nher ent  i n t he j ur y i nst r uct i on gi ven. 23  To avoi d mi sl eadi ng 

t he j ur y,  t he pr oceedi ngs as a whol e ( i ncl udi ng t he i nst r uct i on)  

must  c l ear l y show t hat  t he j ur y was awar e of  t he St at e' s bur den 

of  pr ovi ng t hat  t he def endant ' s conduct  was knowi ng,  not  

acci dent al ,  wi t h r egar d t o exhi bi t i ng t he mat er i al  t o t he chi l d.   

¶38 Di d t he pr oceedi ng and t he j ur y i nst r uct i on v i ewed as 

a whol e so advi se t he j ur y?  The ci r cui t  cour t  and cour t  of  

appeal s answer ed " Yes. "   The cour t  of  appeal s  concl uded t hat  

" [ t ] he ' exhi bi t ed or  pl ayed har mf ul  mat er i al  t o'  l anguage of  t he 

i nst r uct i on r equi r ed a f i ndi ng by t he j ur y t hat  [ t he def endant ]  

                                                 
23 That  t he i nst r uct i ons wer e mi sl eadi ng i n t he pr esent  case 

wi t hout  use of  t he wor d " knowi ng"  does not  mean t hat  t he 
i nst r uct i ons gi ven i n t he pr esent  case woul d necessar i l y  be 
mi sl eadi ng i n anot her  case.   Jur y i nst r uct i ons must  f i t  t he 
f act s of  t he par t i cul ar  case.   See Bur r i s,  2011 WI  32,  ¶64 
( r ecogni z i ng t hat  l anguage appr oved by t he cour t  may r ai se 
quest i ons i f  i ncor por at ed i n a j ur y i nst r uct i on i n a case wi t h 
di f f er ent  f act s) .   The er r or  i n t he pr esent  case i s t hat  t he 
st at ut or y l anguage and pat t er n i nst r uct i ons wer e not  modi f i ed t o 
f i t  t he f act s of  t he pr esent  case.     

The pat t er n j ur y i nst r uct i ons pr omul gat ed by t he Wi sconsi n 
Cr i mi nal  Jur y I nst r uct i ons Commi t t ee and t he Uni ver si t y of  
Wi sconsi n Law School  expl ai n t he f unct i on of  pat t er n 
i nst r uct i ons.   The Jur y I nst r uct i on Commi t t ee advi ses t hat  t he 
pat t er n i nst r uct i ons may f r equent l y be used wi t hout  change but  
" may of t en have t o be modi f i ed t o f i t  t he needs of  t he 
par t i cul ar  case.  .  .  .  I t  i s  suggest ed t hat  t he comment  and t he 
f oot not es t o t he i nst r uct i ons be r ead f ul l y and car ef ul l y bef or e 
t he i nst r uct i on i s used,  i n or der  t hat  t he user  be i nf or med of  
any condi t i ons pr er equi s i t e t o i t s use,  al t er nat i ve mat er i al s 
f or  par t i cul ar  cases,  and of  ot her  caut i onar y i nf or mat i on. "   I  
Wi s JI ——Cr i mi nal  x i  ( pr ef ace t o 1962 edi t i on r epr i nt ed i n 
cur r ent  edi t i on) .            
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act ed af f i r mat i vel y [ i . e. ,  knowi ngl y] ——as opposed t o 

acci dent al l y. " 24   

¶39 We di sagr ee wi t h t he c i r cui t  cour t  and cour t  of  

appeal s.   We do not  per cei ve t he wor ds c i t ed by t he cour t  of  

appeal s as i nst r uct i ng t he j ur y t hat  t he St at e had t o pr ove t he 

def endant  act ed knowi ngl y.   As we shal l  expl ai n f ur t her ,  t he 

wor ds " exhi bi t ed or  pl ayed har mf ul  mat er i al  t o, "  whi ch t he cour t  

of  appeal s r el i ed upon f or  t he c l ar i t y of  t he i nst r uct i on,  ar e 

t he ver y wor ds t he j ur y quest i oned and about  whi ch t he j ur or s 

sought  c l ar i f i cat i on.       

¶40 Second,  t he j ur y  i nst r uct i on di d not  def i ne t he wor d 

" exhi bi t , "  whi ch t he Thi el  cour t  and t he pat t er n j ur y 

i nst r uct i ons def i ne.   The Thi el  cour t  def i ned t he st at ut or y ver b 

" exhi bi t "  i n a way t hat  di d not  const i t ut i onal l y i mper i l  Wi s.  

St at .  § 948. 11.   The Thi el  cour t  pr esent ed a l egal  def i ni t i on of  

" exhi bi t , "  const r ui ng " ' exhi bi t '  t o mean ' t o of f er  or  pr esent  

f or  i nspect i on, ' "  c i t i ng Bl ack' s Law Di ct i onar y. 25     

¶41 The pat t er n j ur y i nst r uct i on i ncl udes a f oot not e at  

t he ver b " exhi bi t . "   The f oot not e st at es:  " I n St at e v.  

Thi el  .  .  .  t he cour t  const r ued ' exhi bi t '  t o mean ' t o of f er  or  

pr esent  f or  i nspect i on, '  emphasi z i ng t hat ,  l i ke t he ot her  t er ms 

i n t he st at ut e,  i t  ' r epr esent s a knowi ng and af f i r mat i ve act . ' " 26   

                                                 
24 St at e v.  Gonzal ez,  2010 WI  App 104,  ¶11,  328 Wi s.  2d 182,  

789 N. W. 2d 365.  

25 Thi el ,  183 Wi s.  2d at  535.  

26 Wi s JI ——Cr i mi nal  2142.  
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¶42 The Thi el  cour t  and t he Jur y I nst r uct i on Commi t t ee 

t hought  i t  i mpor t ant  and necessar y t o def i ne t he ver b " exhi bi t "  

t o expl i c i t l y  expl ai n t hat  t hat  wor d r epr esent s a knowi ng,  

af f i r mat i ve act .    

¶43 I n cont r ast ,  t he j ur y was gi ven no def i ni t i on of  t he 

wor d " exhi bi t . "   The ci r cui t  cour t  det er mi ned " exhi bi t "  i s  not  

an exot i c t er m and need not  be descr i bed f ur t her .   The wor ds 

" exhi bi t ed .  .  .  t o"  may have been cl ear  t o t he c i r cui t  cour t  

and t he cour t  of  appeal s,  bot h of  whom had t he benef i t  of  t he 

Thi el  case and t he pat t er n i nst r uct i on,  but  t hey wer e not  c l ear  

t o t he j ur or s,  who di d not  have t he benef i t  of  t hese l egal  

mat er i al s.   Even af t er  t he j ur y speci f i cal l y asked f or  

c l ar i f i cat i on of  t he phr ase " exhi bi t  t o"  i n t he j ur y 

i nst r uct i on, 27 t he c i r cui t  cour t  di d not  c l ar i f y f or  t he j ur y  

t hat  t he bur den was on t he St at e t o pr ove t hat  t he def endant  

knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d.   

¶44 The j ur y i nst r uct i on at  i ssue di d not  def i ne 

" exhi bi t , "  maki ng t he i nst r uct i on suscept i bl e t o ambi gui t y.   

When we l ook beyond t he i nst r uct i on t o t he ent i r e pr oceedi ngs,  

we cannot  poi nt  t o anyt hi ng i n t he r ecor d t hat  assur es us t hat  

t he j ur y under st ood t hat  i t  was r equi r ed t o f i nd t hat  t he 

def endant  act ed knowi ngl y,  as opposed t o acci dent al l y.  

¶45 Thi r d,  t he j ur y i nst r uct i on was conf usi ng and 

mi sl eadi ng when t he ci r cui t  cour t  er r oneousl y i nst r uct ed t he 

                                                 
27 The j ur y quest i ons ar e anal yzed i n f ur t her  det ai l  bel ow 

at  ¶¶ 62- 79.  
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j ur y on t he f our t h el ement  of  t he cr i me.   The cour t  i nst r uct ed 

t he j ur y t hat  t he f our t h el ement  of  t he cr i me r equi r ed t hat  t he 

def endant  " had f ace- t o- f ace cont act  wi t h t he chi l d bef or e or  

dur i ng t he exhi bi t i on or  t he pl ayi ng of  t he mat er i al "  ( emphasi s 

added) .   Thi s " f ace- t o- f ace cont act "  i nst r uct i on was not  t he 

appr opr i at e al t er nat i ve i nst r uct i on based on t he evi dence 

pr esent ed i n t he i nst ant  case.   

¶46 The f our t h el ement  of  t he cr i me i s t hat  t he def endant  

knows t he age of  t he chi l d.   The St at e' s bur den of  pr ovi ng t hi s 

el ement  can be sat i sf i ed i n one of  t wo al t er nat i ve ways.   The 

st at ut e and t he pat t er n i nst r uct i ons c l ear l y set  f or t h t he 

al t er nat i ves and cl ear l y set  f or t h t hat  t he c i r cui t  cour t  shoul d 

i nst r uct  on t he al t er nat i ve appr opr i at e t o t he f act s of  t he 

case.      

¶47 The st at ut e makes i t  a f el ony t o expose a chi l d t o 

har mf ul  mat er i al  " i f  any of  t he f ol l owi ng appl i es:   1.  The 

per son knows or  r easonabl y shoul d know t hat  t he chi l d has not  

at t ai ned t he age of  18 year s.   2.  The per son has f ace- t o- f ace 

cont act  wi t h t he chi l d bef or e or  dur i ng t he sal e,  r ent al ,  

exhi bi t ,  pl ayi ng,  di st r i but i on,  or  l oan. "   

¶48 Adher i ng t o t he t ext  of  t he st at ut e,  t he pat t er n j ur y 

i nst r uct i on r eads as f ol l ows:   " The def endant  [ knew or  

r easonabl y shoul d have known t hat  t he chi l d was under  18 year s]  

[ had f ace- t o- f ace cont act  wi t h t he chi l d bef or e or  dur i ng t he 

( sal e)  ( r ent al )  ( exhi bi t )  ( pl ayi ng)  ( di st r i but i on)  ( l oan) ] . "   

The f oot not e t o t hi s par t  of  t he pat t er n j ur y i nst r uct i on 
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di r ect s t he c i r cui t  cour t  t hat  " [ t ] he al t er nat i ve suppor t ed by 

t he evi dence shoul d be sel ect ed. "    

¶49 The f i r st  al t er nat i ve,  t hat  t he def endant  knew t hat  

t he chi l d was under  18 year s of  age,  i s suppor t ed by t he 

evi dence i n t he pr esent  case.   The chi l d was t he def endant ' s 

daught er  and she was t hr ee- and- one- hal f  year s ol d.   The ci r cui t  

cour t  er r ed by not  gi v i ng t he j ur y t hi s al t er nat i ve i nst r uct i on.    

¶50 The St at e acknowl edges t hat  t he c i r cui t  cour t  shoul d 

have gi ven onl y  t hi s f i r st  al t er nat i ve under  t he st at ut e and 

pat t er n i nst r uct i on.   The ci r cui t  cour t  shoul d have i nst r uct ed 

t he j ur y t hat  t he St at e had t he bur den t o pr ove t hat  t he 

def endant  knew or  shoul d have known t hat  t he chi l d was under  18 

year s ol d. 28  No such i nst r uct i on was gi ven.  

                                                 
28 The St at e' s br i ef  asser t s t hat  t he c i r cui t  cour t  

i nst r uct ed t he j ur y on bot h al t er nat i ves and t hat  t he f ace- t o-
f ace cont act  i nst r uct i on mer el y i mposed an addi t i onal  bur den on 
t he St at e.   Accor di ng t o t he St at e,  t he er r or  i s t her ef or e 
har ml ess t o t he def endant .   Br i ef  of  Pl ai nt i f f - Respondent  at  21-
22.   The St at e i s mi st aken t hat  t he c i r cui t  cour t  gave bot h 
al t er nat i ves i n i t s i nst r uct i on on t he el ement s of  t he cr i me.   
I t  di d not .    

The ci r cui t  cour t  r ead t he i nf or mat i on t o t he j ur y pr i or  t o 
i nst r uct i ng t he j ur y on t he f our  el ement s of  t he cr i me.   The 
i nf or mat i on r ead t o t he j ur y char ged bot h t hat  t he def endant  
knew t he chi l d was under  18 year s of  age and t hat  t he def endant  
had f ace- t o- f ace cont act  wi t h t he chi l d.   The ci r cui t  cour t  r ead 
t he f ol l owi ng t o t he j ur y f r om t he i nf or mat i on:   " t he 
i nf or mat i on i n t hi s case char ges t he def endant  wi t h t he cr i me[ ]  
of  exposi ng a chi l d t o har mf ul  mat er i al " ;  " t he def endant  di d 
exhi bi t  t o a chi l d wi t h whom t he def endant  had f ace- t o- f ace 
cont act " ;  " t he def endant  knew or  r easonabl y shoul d have known 
[ t hat  t he chi l d]  had not  at t ai ned t he age of  18 year s. "    

The ci r cui t  cour t  expl ai ned t he si gni f i cance of  t he 
i nf or mat i on t o t he j ur y as f ol l ows:   
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¶51 The second al t er nat i ve r el at i ng t o " f ace- t o- f ace 

cont act "  i s  not  appr opr i at e i n t he pr esent  case and i s conf usi ng 

i n t he cont ext  of  t he pr esent  case.   The St at e agr ees i n i t s 

br i ef  t o t hi s cour t  t hat  t he c i r cui t  cour t  er r ed i n gi v i ng t he 

" f ace- t o- f ace cont act "  i nst r uct i on i n t he pr esent  case. 29   

¶52 Thi s second al t er nat i ve commonl y appl i es t o i nt er net  

t r ansact i ons and does not  appl y t o t he pr esent  case. 30  Gener al l y 

                                                                                                                                                             
The i nf or mat i on i n t hi s case char ges t he 

def endant  wi t h t he cr i mes of  exposi ng a chi l d t o 
har mf ul  mat er i al  and causi ng a chi l d under  13 t o v i ew 
sexual  act i v i t y.  .  .  .    

The i nf or mat i on i s not hi ng mor e t han a wr i t t en,  
f or mal  accusat i on agai nst  a def endant  char gi ng t he 
commi ssi on of  one or  mor e cr i mi nal  act s.   You ar e not  
t o consi der  i t  as evi dence agai nst  t he def endant  i n 
any way .  .  .  .  

Af t er  r eadi ng t he i nf or mat i on t o t he j ur y,  t he c i r cui t  
cour t  t hen went  on t o i nst r uct  t he j ur y about  t he f our  el ement s 
of  t he cr i me.   The i nst r uct i on di d not  st at e t hat  one el ement  
was t hat  t he def endant  knew or  shoul d have r easonabl y known t he 
chi l d was under  18 year s of  age.   The f our t h el ement  i n t he 
i nst r uct i on st at ed t hat  t he def endant  had f ace- t o- f ace cont act  
wi t h t he chi l d bef or e or  dur i ng t he exhi bi t i on or  t he pl ayi ng of  
t he mat er i al .   The i nst r uct i on i s pr i nt ed at  ¶27,  above.   

29 Br i ef  of  Pl ai nt i f f - Respondent  at  21- 22.  

30 The al t er nat i ve i n t he st at ut e and t he i nst r uct i on 
r el at i ng t o " f ace- t o- f ace cont act "  was added t o t he i nst r uct i on 
i n r esponse t o changes made t o t he st at ut e by 2001 Wi s.  Act  16.   
The st at ut or y change was made i n r esponse t o St at e v.  Wei dner ,  
2000 WI  52,  235 Wi s.  2d 306,  611 N. W. 2d 684.  
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t he al t er nat i ve " f ace- t o- f ace cont act "  i nst r uct i on shoul d be 

used when evi dence suppor t s t he af f i r mat i ve def ense i n Wi s.  

St at .  § 948. 11( 2) ( c)  t hat  t he def endant  had r easonabl e cause t o 

bel i eve t he chi l d had at t ai ned t he age of  18 year s.   I n t he 

pr esent  case,  t he def endant  di d not  c l ai m t he af f i r mat i ve 

def ense,  and no evi dence suppor t s an af f i r mat i ve def ense t hat  he 

had r easonabl e cause t o bel i eve t hat  t he chi l d had at t ai ned t he 

age of  18 year s.   The ci r cui t  cour t  t hus chose t he i ncor r ect  

al t er nat i ve " f ace- t o- f ace cont act "  i nst r uct i on i n t he pr esent  

case.  

¶53 The St at e ar gues t hat  t he er r oneous " f ace- t o- f ace 

cont act "  i nst r uct i on j ust  pl aced an addi t i onal  bur den on t he 

St at e and di d not  har m t he def endant .   The St at e i s wr ong.        

                                                                                                                                                             
I n Wei dner ,  t he cour t  det er mi ned t hat  Wi s.  St at .  

§ 948. 11( 2)  was " unconst i t ut i onal  i n t he cont ext  of  t he i nt er net  
and ot her  s i t uat i ons t hat  do not  i nvol ve f ace- t o- f ace cont act  
bet ween a mi nor  and t he accused"  because t he st at ut e shi f t ed t he 
bur den of  pr ovi ng knowl edge of  t he v i ct i m' s age t o t he def endant  
and i nf r i nged upon pr ot ect ed Fi r st  Amendment  expr essi on.   
Wei dner ,  235 Wi s.  2d 306,  ¶1.   

I n Wei dner ,  t he accused was char ged under  Wi s.  St at .  
§ 948. 11( 2) ( a)  wi t h sendi ng har mf ul  mat er i al  t o a mi nor  over  t he 
i nt er net .   The cour t  decl ar ed t hat  i n s i t uat i ons devoi d of  f ace-
t o- f ace cont act ,  such as i n t he cont ext  of  t he i nt er net ,  t he 
St at e di d not  bear  t he bur den t o pr ove sci ent er ;  t he l egi s l at ur e 
had shi f t ed t he sci ent er  el ement  of  Wi s.  St at .  § 948. 11( 2) ( a)  t o 
an af f i r mat i ve def ense,  t her eby el i mi nat i ng an el ement  of  t he 
cr i me.   Wei dner ,  235 Wi s.  2d 306,  ¶13.   I n r esponse t o Wei dner ,  
t he l egi s l at ur e amended Wi s.  St at .  § 948. 11( 2) ( a)  t o ensur e t he 
St at e was r equi r ed t o pr ove beyond a r easonabl e doubt  t hat  t he 
def endant  r easonabl y knew t hat  t he chi l d was under  t he age of  18 
or  t hat  t he def endant  had f ace- t o- f ace cont act  wi t h t he chi l d 
bef or e or  dur i ng t he sal e,  r ent al ,  exhi bi t ,  pl ayi ng,  
di st r i but i on,  or  l oan of  t he har mf ul  mat er i al .      
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¶54 I n t he pr esent  case,  t he " f ace- t o- f ace cont act "  

i nst r uct i on was mi sl eadi ng when vi ewed i n l i ght  of  t he ent i r e 

j ur y i nst r uct i on and t he ent i r e pr oceedi ngs.   Speci f i cal l y,  t he 

" f ace- t o- f ace cont act "  i nst r uct i on was mi sl eadi ng wi t h r egar d t o 

t he cr uci al  el ement  of  t he def endant ' s " knowi ngl y"  exhi bi t i ng 

har mf ul  mat er i al  t o t he chi l d.   The j ur y appear s t o have 

i nt er pr et ed t he " f ace- t o- f ace cont act "  i nst r uct i on as 

i nt er act i ng wi t h t he f i r st  el ement  of  t he cr i me and r equi r i ng 

t he def endant  t o have f ace- t o- f ace cont act  wi t h t he chi l d.    

¶55 Wi t hout  c l ar i f i cat i on f r om t he ci r cui t  cour t ,  t he j ur y 

was l ef t  t o i t s  own devi ces t o f i gur e out  how t he f ace- t o- f ace 

cont act  i nst r uct i on r el at ed t o t he St at e' s bur den of  pr ovi ng t he 

def endant  " exhi bi t ed mat er i al  t o"  t he chi l d.    

¶56 The i nst r uct i on pr ovi des t hat  t he St at e must  pr ove 

t hat  t he def endant  " had f ace- t o- f ace cont act  wi t h t he chi l d 

bef or e or  dur i ng t hi s sal e,  r ent al ,  exhi bi t ,  pl ayi ng,  

di st r i but i on,  or  l oan. "   The def endant ' s " f ace- t o- f ace cont act "  

wi t h t he chi l d t hus coul d have occur r ed bef or e t he pl ayi ng of  

t he v i deo.    

¶57 I t  i s  r easonabl y l i kel y t hat  t hi s er r oneous " f ace- t o-

f ace cont act "  i nst r uct i on mi sl ed t he j ur y i nt o t hi nki ng t hat  t he 

St at e di d not  have t o pr ove t hat  t he def endant  af f i r mat i vel y,  

t hat  i s ,  knowi ngl y,  exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d,  

and i nst ead t hat  t he St at e had t o pr ove onl y t hat  t he def endant  

had f ace- t o- f ace cont act  wi t h t he chi l d bef or e exhi bi t i ng t he 

v i deo t o t he chi l d.   Cl ear l y t he def endant  i n t he pr esent  case 
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had f ace- t o- f ace cont act  wi t h t he chi l d bef or e exhi bi t i ng or  

pl ayi ng t he vi deo.     

¶58 The cour t  of  appeal s det er mi ned t hat  t he j ur y coul d 

not  r easonabl y have concl uded t hat  f ace- t o- f ace cont act  bef or e 

exhi bi t i ng t he har mf ul  mat er i al  was suf f i c i ent  f or  pur poses of  

f i ndi ng t he def endant  gui l t y i n t hi s case. 31  But ,  t he j ur y 

i nst r uct i on expl i c i t l y  st at ed t hat  f ace- t o- f ace cont act  wi t h t he 

chi l d bef or e t he pl ayi ng of  t he v i deo sat i sf i ed an el ement  of  

t he cr i me.                

¶59 The cour t  of  appeal s expl i c i t l y  r el i ed on t he 

er r oneous " r equi s i t e f ace- t o- f ace cont act "  i nst r uct i on t o 

suppor t  i t s  concl usi on t hat  t he " f ace- t o- f ace cont act "  

i nst r uct i on was such t hat  " t he j ur y woul d have had t o f i nd t hat  

[ t he def endant ]  was awar e of  ( i . e. ,  had knowl edge of )  [ t he 

chi l d' s]  pr esence i n t he r oom. " 32  The cour t  of  appeal s coul d 

r each t hi s concl usi on onl y by mi sr eadi ng t he " f ace- t o- f ace 

cont act "  i nst r uct i on t o i gnor e t he wor d " bef or e"  and t o r ead t he 

i nst r uct i on as cont ai ni ng onl y t he phr ase " f ace- t o- f ace cont act  

dur i ng t he pl ayi ng. " 33  

¶60 I n cont r ast  t o t he cour t  of  appeal s,  we concl ude t hat  

t her e i s a r easonabl e l i kel i hood t hat  t he " f ace- t o- f ace cont act "  

i nst r uct i on,  whi ch shoul d not  have been gi ven i n t he pr esent  

case,  mi sl ed t he j ur y.   The j ur y was l ef t  on i t s own t o f i gur e 

                                                 
31 St at e v.  Gonzal ez,  328 Wi s.  2d 182,  ¶13.  

32 I d. ,  ¶11.    

33 See i d. ,  ¶18.  
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out  t he meani ng of  t he er r oneous " f ace- t o- f ace cont act "  

i nst r uct i on,  whi ch under  t he l aw r el at ed t o t he f our t h el ement ,  

t he def endant ' s knowl edge of  t he age of  t he chi l d.   Yet ,  t he 

def endant ' s knowl edge of  t he chi l d' s age was not  at  quest i on i n 

t he pr oceedi ngs.   Under  t hese ci r cumst ances,  t he j ur y was l ef t  

t o ponder  t he s i gni f i cance of  t he St at e' s bur den t o pr ove " f ace-

t o- f ace cont act . "   

¶61 As t he j ur y quest i ons di scussed bel ow suggest ,  t he 

j ur y v i ewed t he " f ace- t o- f ace cont act "  i nst r uct i on as r el at i ng 

t o t he f i r st  el ement  of  Count  1.   The j ur y ' s quest i ons suggest  

t hat  t he j ur or s wer e mi st akenl y usi ng t he " f ace- t o- f ace cont act "  

i nst r uct i on t o det er mi ne t he physi cal  wher eabout s of  t he chi l d 

i n r el at i on t o t he def endant  f or  pur poses of  det er mi ni ng whet her  

t he def endant  " exhi bi t ed"  t he v i deo " t o"  t he chi l d.    

¶62 Four t h,  t he j ur y asked t he ci r cui t  cour t  quest i ons 

t hat  demonst r at e i t s conf usi on about  t he j ur y i nst r uct i on and 

what  was necessar y t o f i nd t he def endant  gui l t y of  exposi ng a 

chi l d t o har mf ul  mat er i al .   The quest i ons posed show t he j ur y ' s 

conf usi on about  key l anguage i n t he i nst r uct i on and whet her  t he 

St at e had t o pr ove t hat  t he def endant  " knowi ngl y"  pl ayed or  

exhi bi t ed har mf ul  mat er i al  t o t he chi l d.  

¶63 Wi t hi n an hour  of  t he st ar t  of  del i ber at i ons,  t he j ur y 

sent  t wo set s of  quest i ons t o t he c i r cui t  cour t .   The f i r st  set  

asked f or  some exhi bi t s t o be sent  t o t he j ur y r oom.   The second 

set  submi t t ed t wo quest i ons on t he subst ant i ve l aw:  

Q4:  Cl ar i f y wor d of  exposur e f or  us.  
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Q5:  Cl ar i f y st at ement  ' t he def endant  exhi bi t ed or  
pl ayed har mf ul  mat er i al  To [ A. G. ] [ t he chi l d] '   

    – what  does t o say? ( Emphasi s i n or i gi nal . ) 34 

¶64 The ci r cui t  cour t  sent  t he exhi bi t s t o t he j ur y r oom,  

as t he par t i es had pr evi ousl y agr eed shoul d be done upon t he 

j ur y ' s r equest .   The j ur or s subsequent l y asked f or  al l  of  t he 

exhi bi t s and wer e t ol d by t he c i r cui t  cour t  t hat  t hey had al l  of  

t he exhi bi t s.    

¶65 The ci r cui t  cour t  di d not  i mmedi at el y r espond i n any 

way t o t he quest i ons on t he subst ant i ve l aw.   The ci r cui t  cour t  

di d not  i mmedi at el y communi cat e wi t h counsel  r egar di ng t he 

quest i ons.   Appr oxi mat el y an hour  af t er  t he subst ant i ve 

quest i ons wer e sent  t o t he c i r cui t  cour t ,  t he c l er k of  c i r cui t  

cour t  suggest ed t o counsel  t hey t ake a l unch br eak and check i n 

about  an hour  and a hal f  l at er .  

¶66 Def ense counsel  checked i n l at er  wi t h t he c i r cui t  

cour t  as i nst r uct ed,  and t he ci r cui t  cour t  i nf or med def ense 

counsel  t hat  t he j ur y had submi t t ed some quest i ons.   

¶67 Wi t h counsel  f or  bot h par t i es pr esent ,  t he c i r cui t  

cour t  r ead t he j ur y ' s quest i ons t o counsel  and st at ed t hat  i t  

had " wai t ed t o see what  t hey wer e goi ng t o do,  and appar ent l y 

t hey' ve asked a coupl e of  t i mes t o t he bai l i f f s ,  ' When wi l l  we 

get  an answer  t o our  quest i ons, '  so t hey want  an answer  .  .  .  . "   

                                                 
34 I n addi t i on t he j ur or s asked:  " Q3:  What  do we do about  

host i l i t y  bet ween j ur or s � aggr essi ve behavi or ,  whi l e we 
del i ber at e?"   I n r esponse t o t hi s " host i l i t y"  quest i on,  t he 
c i r cui t  cour t  had l unch del i ver ed and had t he bai l i f f s  t ake t he 
j ur y f or  a wal k.  
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¶68 Af t er  r ecei v i ng no r esponse t o t he i ni t i al  subst ant i ve 

quest i ons f or  over  t hr ee hour s,  t he j ur y f ur t her  asked t he 

ci r cui t  cour t  t he f ol l owi ng quest i ons:   

Q7:  Pl ease def i ne f ace- t o- f ace cont act  wi t h t he chi l d  

– pr oxi mi t y??- eye t o eye? -  i n r oom?  

Q8:  Same quest i on:  on meani ng of  count  1,  par t  1,  
' exhi bi t ed or  pl ayed har mf ul  mat er i al  t o [ t he chi l d] '   

– need mor e def i ni t i on behi nd exhi bi t ed –  

– need mor e def i ni t i on behi nd pl ayed   

– need mor e def i ni t i on f or  t he ent i r e st at ement .  
( Emphasi s i n or i gi nal . )  

¶69 The par t i es pr esent ed t hei r  r espect i ve ar gument s 

r egar di ng how t he ci r cui t  cour t  shoul d r espond t o t he or i gi nal  

and subsequent  subst ant i ve quest i ons.    

¶70 The St at e asser t ed t hat  no r esponse was necessar y and 

t hat  at  t hi s poi nt  t he j ur or s shoul d use t hei r  common- sense 

appl i cat i on of  t he wor ds i n t he or i gi nal  i nst r uct i on.    

¶71 The def endant  cont ended t hat  hi s r ej ect ed modi f i ed 

j ur y i nst r uct i ons had been pr of f er ed i n ant i c i pat i on of  t he ver y 

conf usi on t hat  t he j ur y ' s quest i ons pr esent ed.   The def endant  

asked t he ci r cui t  cour t  t o answer  t he j ur y ' s quest i on by r e-

i nst r uct i ng wi t h t he modi f i ed j ur y i nst r uct i ons he had 

or i gi nal l y of f er ed.  

¶72 Whi l e t he par t i es wer e pr esent i ng t hei r  ar gument s t o 

t he c i r cui t  cour t ,  t he j ur y advi sed t he ci r cui t  cour t  t hat  i t  

had r eached a ver di ct .   The ci r cui t  cour t  di d not  answer  t he 
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quest i ons,  det er mi ni ng t hat  t he quest i ons and answer s wer e now 

moot .   

¶73 The j ur y f ound t he def endant  gui l t y of  t he f i r st  

count ,  exposi ng a chi l d t o har mf ul  mat er i al ,  cont r ar y t o Wi s.  

St at .  § 943. 11( 2) ( a) , 35 and not  gui l t y of  t he second count ,   

i nt ent i onal l y exposi ng a chi l d t o sexual l y expl i c i t  act i v i t y,  

cont r ar y t o Wi s.  St at .  § 948. 055( 1) ( 2) ( a) . 36    

¶74 The j ur y quest i ons wer e di r ect ed speci f i cal l y at  t he 

l anguage of  t he f i r st  el ement  of  Count  1,  exposi ng a chi l d t o 

har mf ul  mat er i al .   The quest i ons suggest  t hat  t he j ur y was 

st r uggl i ng wi t h i nt er pr et i ng t he scope of  t he l anguage 

" exposur e, "  " exhi bi t ed t o, "  " pl ayed t o, "  and " f ace- t o- f ace 

cont act . "   Speci f i cal l y,  t he quest i ons r ai se t he i ssue of  

whet her  t he def endant  had t o know t hat  t he chi l d was pr esent .  

The quest i on went  t o whet her  t he def endant ' s  exhi bi t i ng or  

pl ayi ng t he vi deo t o t he chi l d had t o be done " knowi ngl y. "   The 

j ur y shoul d not  have been l ef t  t o st r uggl e wi t h i nt er pr et i ng t he 

i nst r uct i on wi t hout  j udi c i al  assi st ance.    

¶75 The Thi el  cour t  i nt er pr et ed t he st at ut or y l anguage t o 

ensur e t hat  t he st at ut e was not  unconst i t ut i onal l y over br oad.   

That  i nt er pr et at i on r equi r es t hat  an accused " knowi ngl y"  exhi bi t  

t he har mf ul  mat er i al  t o t he chi l d.   The j ur y shoul d not  have 

                                                 
35 The j ur y ver di ct  as t o Count  1 r eads:  " We,  t he j ur y,  f i nd 

t he def endant ,  ESTEBAN GONZALEZ,  gui l t y of  EXPOSI NG A CHI LD TO 
HARMFUL MATERI AL,  as char ged i n Count  One of  t he I nf or mat i on. "  

36 The j ur y ver di ct  as t o Count  2 r eads:  " We,  t he j ur y,  f i nd 
t he def endant ,  ESTEBAN GONZALEZ,  not  gui l t y as t o Count  Two. "  
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been l ef t  t o st r uggl e wi t h i nt er pr et i ng t he s t at ut e when t he 

supr eme cour t  had al r eady done so.  

¶76 Wi t hout  any modi f i cat i on of  t he i nst r uct i on,  t he j ur y  

was l ef t  on i t s own t o sor t  out  how t o i nt er pr et  t he " exposur e, "  

" exhi bi t  t o"  and " pl ay t o"  l anguage of  t he f i r st  el ement  of  t he 

cr i me.   The ver y l anguage t hat  t he Thi el  cour t  had t o nar r owl y  

i nt er pr et  t o ensur e t he const i t ut i onal i t y of  t he st at ut e was not  

expl ai ned t o t he j ur y,  even af t er  i t  was evi dent  f r om t he j ur y ' s  

quest i ons t hat  t he j ur or s di d not  c l ear l y  under st and t he 

i nst r uct i on.      

¶77 The j ur y ' s quest i ons demonst r at e t hat  t he i nst r uct i ons 

i ni t i al l y  gi ven by t he c i r cui t  cour t  wer e conf usi ng and 

ambi guous.   The cour t  er r ed i n f ai l i ng t o pr ovi de t he j ur y wi t h 

at  l east  some par t  of  t he def endant ' s pr of f er ed modi f i ed j ur y 

i nst r uct i on37 so t hat  t he j ur y coul d under st and t hat  acci dent l y 

exhi bi t i ng har mf ul  mat er i al  t o a chi l d i s not  suf f i c i ent  t o 

sat i sf y t he f i r st  el ement  of  t he cr i me char ged.    

                                                 
37 The def endant ' s pr oposed modi f i ed j ur y i nst r uct i ons 

expr essl y set  f or t h t he " knowi ng"  and " af f i r mat i ve"  aspect  of  
t he f i r st  el ement  of  t he cr i me i n sever al  di f f er ent  ways.    

Not  al l  of  t he def endant ' s modi f i cat i ons t o t he pat t er n 
j ur y i nst r uct i on wer e necessar i l y  cor r ect  or  wer e needed t o 
pr oper l y i nst r uct  t he j ur y.   But  wi t hout  any modi f i cat i on of  t he 
i nst r uct i on t o expl i c i t l y  r equi r e t he St at e t o pr ove beyond a 
r easonabl e doubt  t hat  t he def endant  knowi ngl y  exhi bi t ed t he 
har mf ul  mat er i al  t o t he chi l d,  or  t o pr ovi de an i nst r uct i on 
r el at i ng t o an acci dent  t heor y of  def ense,  t her e i s a r easonabl e 
l i kel i hood t hat  t he i nst r uct i on was mi sl eadi ng i n t he pr esent  
case.    
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¶78 The j ur y i nst r uct i on at  i ssue i n t he pr esent  case 

f ai l ed t o suf f i c i ent l y i nst r uct  t he j ur y on t he meani ng of  t he 

st at ut or y l anguage under  t he c i r cumst ances of  t he pr esent  case.   

Revi ewi ng t he j ur y i nst r uct i on and pr oceedi ngs as a whol e,  i t  i s  

r easonabl y l i kel y t hat  t he j ur y was mi sl ed.   

¶79 Not hi ng i n t he r ecor d or  t he i nst r uct i on assur es us 

t hat  t he j ur y f ound t he def endant  gui l t y of  count  1 af t er  

i nt er pr et i ng t he i nst r uct i on t o r equi r e t hat  t he St at e pr ove 

beyond a r easonabl e doubt  t hat  t he def endant  knowi ngl y exhi bi t ed 

t he har mf ul  mat er i al  t o t he chi l d.   On t he basi s of  t he 

pr oceedi ngs,  t he j ur y coul d have concl uded ei t her  t hat  t he 

def endant  knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d 

or  t hat  t he def endant  acci dent al l y exhi bi t ed t he har mf ul  

mat er i al  t o t he chi l d.   We do not  know t he t ack t he j ur y t ook.   

We do not  know how t he j ur y i nt er pr et ed t he mi sl eadi ng j ur y 

i nst r uct i ons.   Accor di ngl y,  we ar e not  conf i dent  t hat  t he j ur y 

necessar i l y  f ound t hat  t he St at e pr oved t hat  t he def endant  

" knowi ngl y"  exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d.   

¶80 Fi f t h,  t he possi bi l i t y  t hat  t he j ur y was conf used or  

mi sl ed about  t he el ement  of  " knowi ng"  i n Count  1 i s f ur t her  

demonst r at ed when we exami ne t he j ur y i nst r uct i on gi ven f or  

Count  2.     

¶81 I n t he subst ant i ve i nst r uct i on on Count  2,  t he j ur y 

was i nst r uct ed t hat  t o f i nd t he def endant  gui l t y,  t he j ur y must  

f i nd t hat  t he def endant  i nt ent i onal l y caused t he chi l d who had 

not  at t ai ned t he age of  13 year s t o v i ew sexual l y expl i c i t  

conduct  f or  t he pur pose of  sexual  gr at i f i cat i on,  cont r ar y t o 
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Wi s.  St at .  § 948. 055( 1) , ( 2) ( a) .   The ci r cui t  cour t  i nst r uct ed 

t he j ur y as f ol l ows:  

Thi s sect i on of  t he cr i mi nal  code i s v i ol at ed by a 
per son who i nt ent i onal l y causes t he chi l d t o v i ew or  
l i s t en t o sexual l y expl i c i t  conduct  f or  t he pur pose of  
sexual l y ar ousi ng or  gr at i f y i ng t he per son or  
humi l i at i ng or  degr adi ng t he chi l d.  

Bef or e you may f i nd t he def endant  gui l t y of  t hi s 
of f ense,  t he St at e must  pr ove by evi dence whi ch 
sat i sf i es you beyond a r easonabl e doubt  t he f ol l owi ng 
f our  el ement s wer e pr esent :  f i r st ,  t he def endant  
caused [ t he chi l d]  t o v i ew or  l i s t en t o sexual l y 
expl i c i t  conduct .  .  .  .   

Second el ement ,  t hat  t he def endant  i nt ent i onal l y 
caused [ t he chi l d]  t o v i ew or  l i s t en t o sexual l y 
expl i c i t  conduct .   " I nt ent i onal l y"  r equi r es t hat  t he 
def endant  act ed wi t h a pur pose t o cause her  t o v i ew or  
l i s t en t o sexual l y expl i c i t  conduct .   Thi r d,  t hat  [ t he 
chi l d]  had not  at t ai ned t he age of  13 
year s.  .  .  .  Four t h,  t hat  t he def endant  act ed wi t h t he 
pur pose of  sexual l y ar ousi ng or  gr at i f y i ng t he 
def endant  or  humi l i at i ng or  degr adi ng [ t he chi l d]  
( emphasi s added) .  

¶82 Bot h cr i mi nal  count s ar ose out  of  al l egedl y 

s i mul t aneous event s:   The def endant  was accused of  i nt ent i onal l y  

causi ng t he chi l d t o v i ew hi m mast ur bat i ng as he si mul t aneousl y 

wat ched and exhi bi t ed or  pl ayed t he vi deo.   The i nst r uct i on f or  

Count  2 expr essl y i ncl udes an el ement  of  i nt ent .   For  Count  2,  

t he j ur y was i nst r uct ed t hat  an el ement  of  t he cr i me was " t hat  

t he def endant  i nt ent i onal l y caused [ t he chi l d]  t o v i ew or  l i s t en 

t o sexual l y expl i c i t  conduct .   ' I nt ent i onal l y '  r equi r es t hat  t he 

def endant  act ed wi t h a pur pose t o cause her  t o v i ew or  l i s t en t o 

sexual l y expl i c i t  conduct "  ( emphasi s added) .   
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¶83 Wi t h r egar d t o Count  1,  t he j ur y was i nst r uct ed t hat  

t he St at e had t o pr ove onl y t hat  t he def endant  exhi bi t ed har mf ul  

mat er i al  t o t he chi l d;  t he i nst r uct i on f or  Count  1 di d not  

i ncl ude t he wor d " knowi ng"  or  " i nt ent i onal . " 38 

¶84 The j ur or s had t he i nst r uct i ons f or  bot h Count s 1 and 

2 bef or e t hem.   Had t he j ur or s compar ed t he i nst r uct i on f or  

Count  1 wi t h t he i nst r uct i on f or  Count  2,  t hey woul d have f ound 

a s i gni f i cant  di f f er ence bet ween t he t wo.   The i nst r uct i on f or  

Count  2 expl i ci t l y  r equi r es t he St at e t o pr ove t hat  t he 

def endant  i nt ent i onal l y caused t he chi l d t o v i ew or  l i s t en t o 

sexual l y expl i c i t  conduct .   I nt ent i onal l y causi ng a chi l d t o 

v i ew sexual  act i v i t y necessar i l y  encompasses knowi ngl y 

pr esent i ng sexual  act i v i t y t o a chi l d. 39  The i nst r uct i on f or  
                                                 

38 I n t he cr i mi nal  st at ut es,  as wel l  as i n or di nar y 
par l ance,  t he wor ds " i nt ent i onal "  and " knowi ng"  denot e a st at e 
of  mi nd.    

Wi sconsi n St at .  § 939. 23( 1)  pr ovi des t hat  " [ w] hen cr i mi nal  
i nt ent  i s an el ement  of  a cr i me i n chs.  939 t o 951,  such i nt ent  
i s i ndi cat ed by t he t er m ' i nt ent i onal l y ' ,  t he phr ase ' wi t h 
i nt ent  t o' ,  t he phr ase ' wi t h i nt ent  t hat ' ,  or  some f or m of  t he 
ver bs ' know'  or  ' bel i eve' . "    

Wi sconsi n St at .  § 939. 23( 2)  pr ovi des t hat  " ' [ k ] now'  
r equi r es onl y t hat  t he act or  bel i eves t hat  t he speci f i ed f act  
exi st s. "    

Wi sconsi n St at .  § 939. 23( 3)  def i nes " i nt ent i onal l y"  t o 
i ncl ude knowl edge:   " ' I nt ent i onal l y '  means t hat  t he act or  ei t her  
has a pur pose t o do t he t hi ng or  cause t he r esul t  speci f i ed,  or  
i s  awar e t hat  hi s or  her  conduct  i s pr act i cal l y cer t ai n t o cause 
t hat  r esul t .   I n addi t i on,  except  as pr ovi ded i n [ § 939. 23]  sub.  
( 6) ,  t he act or  must  have knowl edge of  t hose f act s whi ch ar e 
necessar y t o make hi s or  her  conduct  cr i mi nal  and whi ch ar e set  
f or t h af t er  t he wor d ' i nt ent i onal l y ' . "  

39 Wi s.  St at .  § 939. 23( 3) ,  quot ed above.  
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Count  1 has no si mi l ar l y expl i c i t  " i nt ent i on"  or  " knowi ng"  

l anguage.    

¶85 Thi s di f f er ence bet ween t he t wo i nst r uct i ons i ncr eases 

t he l i kel i hood t hat  t he j ur y may have i nt er pr et ed t he j ur y 

i nst r uct i on f or  Count  1 as not  r equi r i ng t he def endant  t o have 

knowi ngl y exhi bi t ed har mf ul  mat er i al  t o a chi l d.  

¶86 Vi ewi ng t he j ur y i nst r uct i on f or  Count  1 i n l i ght  of  

t he i nst r uct i on f or  Count  2 and r evi ewi ng t he pr oceedi ngs as a 

whol e,  we concl ude t hat  t her e i s a r easonabl e l i kel i hood t hat  

t he j ur y was conf used and mi sl ed about  t he need f or  t he St at e t o 

pr ove an el ement  of  t he cr i me.  

¶87 The j ur y expr essed i t s conf usi on r egar di ng t he j ur y 

i nst r uct i on r el at ed t o Count  1,  exposi ng a chi l d t o har mf ul  

mat er i al .   The ci r cui t  cour t  had an oppor t uni t y t o r ect i f y t he 

j ur y i nst r uct i on.   Yet ,  t he c i r cui t  cour t  di d not  r espond t o t he 

j ur y ' s quer i es.      

¶88 We do not  know whet her  t he j ur y i nt er pr et ed t he 

i nst r uct i on t o r equi r e t he j ur y t o f i nd t hat  t he def endant  

knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d or  whet her  

t he j ur y i nt er pr et ed t he i nst r uct i on t o al l ow t he j ur y t o f i nd 

t hat  t he def endant ' s acci dent al  exhi bi t i on of  t he har mf ul  

mat er i al  t o t he chi l d was suf f i c i ent  t o f i nd gui l t .   The 

evi dence suppor t s ei t her  of  t hese f i ndi ngs.   I f  t he j ur y 

i nt er pr et ed t he i nst r uct i on i n t he l at t er  way,  t he chal l enged 

j ur y i nst r uct i on r el i eved t he St at e of  t he bur den of  pr ovi ng an 

el ement  of  t he cr i me beyond a r easonabl e doubt ,  v i ol at i ng t he 

def endant ' s f undament al  const i t ut i onal  r i ght s.   



No.  2009AP1249- CR   

 

37 
 

¶89 Accor di ngl y,  we r ever se t he convi ct i on and r emand t he 

cause f or  a new t r i al .     

I V 

¶90 Fi nal l y,  we addr ess t he ci r cui t  cour t ' s  f ai l ur e t o 

not i f y counsel  about  t he quest i ons t he j ur y posed unt i l  a 

subst ant i al  amount  of  t i me had el apsed.    

¶91 The def endant  compl ai ns t hat  t he c i r cui t  cour t ' s " wai t  

and see"  appr oach t o t he j ur y ' s quest i ons v i ol at ed hi s  

const i t ut i onal  r i ght s t o t r i al  by an i mpar t i al  j ur y and t o be 

pr esent  wi t h counsel  at  al l  cr i t i cal  st ages of  t he t r i al .  

¶92 The def endant  does not  cont est  t hat  t he c i r cui t  cour t  

has di scr et i on t o det er mi ne what ,  i f  any,  r e- i nst r uct i on i s 

gi ven.   The c i r cui t  cour t  i s  vest ed wi t h di scr et i on i n 

det er mi ni ng t he necessi t y f or ,  t he ext ent  of ,  and t he f or m of  

any j ur y r e- i nst r uct i on.   St at e v.  Hubbar d,  2008 WI  92,  ¶57,  313 

Wi s.  2d 1,  752 N. W. 2d 839.   Wi sconsi n St at .  § 805. 13( 5)  pr ovi des 

t hat  " [ a] f t er  t he j ur y r et i r es,  t he cour t  may r ei nst r uct  t he 

j ur y as t o al l  or  any par t  of  t he i nst r uct i ons pr evi ousl y gi ven,  

or  may gi ve suppl ement ar y i nst r uct i ons as i t  deems appr opr i at e. "  

¶93 The def endant  cont ends,  however ,  t hat  a def endant  has 

a r i ght  t o be pr esent  and r epr esent ed by counsel ,  so t hat  he may 

r epr esent  hi s i nt er est s i n a c i r cui t  cour t ' s  communi cat i ons wi t h 

a del i ber at i ng j ur y.   The def endant  ar gues t hat  hi s 

const i t ut i onal  r i ght  t o be pr esent  at  a cr i t i cal  st age of  t r i al  

was vi ol at ed by t he c i r cui t  cour t ' s  f ai l ur e t o pr ompt l y not i f y 

hi m of  t he j ur y ' s quest i ons.   Pr ompt  not i ce woul d ensur e t hat  



No.  2009AP1249- CR   

 

38 
 

t he def endant  has an oppor t uni t y t o di scuss wi t h t he c i r cui t  

cour t  a possi bl e r esponse t o any j ur y quest i on.    

¶94 The ci r cui t  cour t ' s  communi cat i on wi t h t he 

del i ber at i ng j ur y i s a cr i t i cal  st age of  t he t r i al . 40  We have 

not  det er mi ned whet her  a c i r cui t  cour t ' s  deci s i on not  t o r espond 

t o a j ur y quest i on i s equi val ent  t o communi cat i ng wi t h t he 

del i ber at i ng j ur y such t hat  a deci s i on not  t o r espond 

const i t ut es a cr i t i cal  st age of  t he t r i al .   Because we r ever se 

t he deci s i on of  t he cour t  of  appeal s and r emand f or  a new t r i al  

on t he basi s of  t he j ur y i nst r uct i on,  we need not ,  and do not ,  

deci de whet her  a c i r cui t  cour t ' s  deci s i on not  t o r espond t o a 

j ur y quest i on const i t ut es a cr i t i cal  st age of  t he t r i al ,  or  

whet her  t he c i r cui t  cour t ' s  del ay of  t wo t o t hr ee hour s i n 

advi s i ng counsel  of  t he j ur y ' s quest i ons v i ol at ed t he 

def endant ' s const i t ut i onal  r i ght s i n t he pr esent  case.  

¶95 We do,  however ,  r ecommend t hat  c i r cui t  cour t s  appl y 

Pr i nci pl e 15D of  t he Amer i can Bar  Associ at i on Pr i nci pl es f or  

Jur i es & Jur y Tr i al  as a best  pr act i ce st andar d. 41  Pr i nci pl e 15D 

st at es as f ol l ows:  

                                                 
40 St at e v.  Ander son,  2006 WI  77,  ¶¶67- 69,  291 Wi s.  2d 673,  

717 N. W. 2d 74.  

41 I n 2006,  t he Conf er ence of  Chi ef  Just i ces adopt ed a 
r esol ut i on encour agi ng t he use of  t he ABA Pr i nci pl es f or  Jur i es 
and Jur y Tr i al s as a best  pr act i ce st andar d.   The r esol ut i on 
st at es:  

 
NOW,  THEREFORE,  BE I T RESOLVED t hat  t he Conf er ence of  
Chi ef  Just i ces:   

1.  Encour ages st at e cour t s t o use t he ABA Pr i nci pl es 
f or  Jur i es and Jur y Tr i al s as t he st andar d agai nst  
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When j ur or s submi t  a quest i on dur i ng del i ber at i ons,  
t he cour t ,  i n consul t at i on wi t h t he par t i es,  shoul d 
suppl y a pr ompt ,  compl et e and r esponsi ve answer  or  
shoul d expl ai n t o t he j ur or s why i t  cannot  do so. 42   

¶96 Had t hi s pr i nci pl e been appl i ed i n t he pr esent  case,  

t he j ur y i nst r uct i on may have been cl ar i f i ed and t he appeal  and 

r et r i al  may not  have been needed.   

*  *  *  *  

¶97 We concl ude t hat  t he j ur y  was not  i nst r uct ed 

expl i c i t l y  or  i mpl i c i t l y  t hat  i t  had t o det er mi ne whet her  t he 

def endant  had knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he 

chi l d,  as di st i ngui shed f r om acci dent al l y or  unknowi ngl y 

exhi bi t i ng har mf ul  mat er i al  t o t he chi l d.   The j ur y i nst r uct i on 

di d not  suf f i c i ent l y def i ne t he f i r st  el ement  of  t he cr i me,  

                                                                                                                                                             
whi ch t o eval uat e and i mpr ove t hei r  own j ur y syst em 
pol i c i es and pr ocedur es;  

2.  Encour ages al l  st at e cour t s t o i mpl ement  pr ocedur es 
and pr act i ces consi st ent  wi t h t he ABA Pr i nci pl es f or  
Jur i es and Jur y Tr i al s;   

3.  Encour ages s t at e cour t s t o cont i nue t o br oaden 
ef f or t s t o educat e and i nf or m t he publ i c about  j ur y 
ser vi ce,  and t o enhance posi t i ve at t i t udes and 
opi ni ons about  j ur y ser vi ce;  and 

4.  Suppor t s t he cont i nued ef f or t s of  t he Amer i can Bar  
Associ at i on t hr ough t he Commi ssi on on t he Amer i can 
Jur y Pr oj ect .  

Conf er ence of  Chi ef  Just i ces,  Resol ut i on 14:  I n Suppor t  of  t he 
Amer i can Bar  Associ at i on Pr i nci pl es f or  Jur i es and Jur y Tr i al s  
( 2006) ,  avai l abl e at  ht t p: / / ccj . ncsc. dni . us/ Jur yResol s. ht ml .  

42 ABA Pr i nci pl es f or  Jur i es and Jur y Tr i al s Pr i nc i pl e 15 i s  
ent i t l ed " COURTS AND PARTI ES HAVE A DUTY TO FACI LI TATE EFFECTI VE 
AND I MPARTI AL DELI BERATI ONS. "    
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namel y,  t hat  t he St at e must  pr ove beyond a r easonabl e doubt  t hat  

t he def endant  knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he 

chi l d.   Accor di ngl y,  we ar e sat i sf i ed t hat  t he j ur y i nst r uct i on  

mi sl ed t he j ur y i nt o bel i evi ng t hat  t he St at e di d not  have t he 

bur den of  pr ovi ng beyond a r easonabl e doubt  t hat  t he def endant  

" knowi ngl y"  exhi bi t ed t he har mf ul  mat er i al  t o t he chi l d.   

Vi ewi ng t he j ur y i nst r uct i on i n l i ght  of  t he pr oceedi ngs as a 

whol e,  we f ur t her  concl ude t hat  t he def endant  has est abl i shed a 

r easonabl e l i kel i hood t hat  t he j ur y appl i ed t he i nst r uct i on i n a 

way t hat  r el i eved t he St at e of  i t s  bur den of  pr ovi ng ever y 

el ement  of  t he cr i me beyond a r easonabl e doubt  and t her ef or e 

appl i ed t he pot ent i al l y  conf usi ng i nst r uct i on i n an 

unconst i t ut i onal  manner .   We t her ef or e r ever se t he deci s i on of  

t he cour t  of  appeal s and r emand t he cause f or  a new t r i al .  

¶98 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause r emanded.  
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¶99 DAVI D T.  PROSSER,  J.    (concurring).  Wi sconsi n St at .  

§ 948. 11 i s ent i t l ed,  i n par t ,  " Exposi ng a chi l d t o har mf ul  

mat er i al . "   I t  r eads i n par t :  

 ( 2)  Cr i mi nal  Penal t i es.  ( a)  Whoever ,  wi t h 
knowl edge of  t he char act er  and cont ent  of  t he 
mat er i al ,  sel l s,  r ent s,  exhi bi t s,  pl ays,  di st r i but es,  
or  l oans t o a chi l d any har mf ul  mat er i al ,  wi t h or  
wi t hout  monet ar y  consi der at i on,  i s  gui l t y of  a Cl ass I  
f el ony i f  any of  t he f ol l owi ng appl i es:  

 1.  The per son knows or  r easonabl y shoul d know 
t hat  t he chi l d has not  at t ai ned t he age of  18 year s.  

 2.  The per son has f ace- t o- f ace cont act  wi t h t he 
chi l d bef or e or  dur i ng t he sal e,  r ent al ,  exhi bi t ,  
pl ayi ng,  di st r i but i on,  or  l oan.  

Wi s.  St at .  § 948. 11( 2) ( a) .  

¶100 A per son l ooki ng at  t hi s st at ut e mi ght  wonder  why t he 

st at ut e does not  r ead as f ol l ows:  " Whoever ,  wi t h knowl edge of  

t he char act er  and cont ent  of  t he mat er i al ,  sel l s,  r ent s,  

exhi bi t s,  pl ays,  di st r i but es,  or  l oans t o a chi l d any har mf ul  

mat er i al ,  wi t h or  wi t hout  monet ar y consi der at i on,  i s  gui l t y of  a 

Cl ass I  f el ony. "  

¶101 When ch.  948 of  t he st at ut es was cr eat ed i n 1988, 1 Wi s.  

St at .  § 948. 11( 2) ( a)  di d r ead mor e si mpl y:  " Whoever ,  wi t h 

knowl edge of  t he nat ur e of  t he mat er i al ,  sel l s,  exhi bi t s,  

t r ansf er s or  l oans t o a chi l d any mat er i al  whi ch i s har mf ul  t o 

chi l dr en,  wi t h or  wi t hout  monet ar y consi der at i on,  i s  gui l t y of  a 

Cl ass E f el ony. "  

¶102 The l egi s l at ur e r evi sed t he st at ut e and appr oved t he 

pr esent  l anguage i n § 948. 11( 2) ( a)  and ( c)  i n 2001 i n an ef f or t  

t o deal  wi t h cont i nui ng i ssues sur r oundi ng a def endant ' s  

                                                 
1 See 1987 Wi s.  Act  332,  § 55.  
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knowl edge about  a chi l d' s age. 2  Thi s knowl edge f act or  has al ways 

been t r oubl i ng.   Def endant s have had some f or m of  an af f i r mat i ve 

                                                 
2 See 2001 Execut i ve Budget  Act ,  2001 Wi s.  Act  16,  §§ 3976-

3977.   The budget  pr ovi s i on was der i ved f r om 2001 Senat e Bi l l  
26,  i nt r oduced by a bi par t i san gr oup of  l egi s l at or s at  t he 
r equest  of  At t or ney Gener al  James Doyl e.   The bi l l  anal ysi s f or  
Senat e Bi l l  26 r eads,  i n par t ,  as f ol l ows:  

Cur r ent  l aw does not  r equi r e t hat  t he st at e pr ove t hat  
t he def endant  knew or  shoul d have known t hat  t he 
r eci pi ent  of  t he mat er i al  was a chi l d.   The l aw does,  
however ,  est abl i sh an af f i r mat i ve def ense under  whi ch 
t he def endant  may avoi d cr i mi nal  l i abi l i t y  by pr ovi ng 
t hat  he or  she r easonabl y bel i eved t hat  t he r eci pi ent  
was 18 year s of  age or  ol der .   I n or der  t o pr ove t hat  
he or  she r easonabl y bel i eved t he r eci pi ent  was 18 
year s of  age or  ol der ,  t he def endant  must  show t hat  
t he r eci pi ent  pr ovi ded t he def endant  an of f i c i al  
document  pur por t i ng t o est abl i sh t hat  t he r eci pi ent  
was at  l east  18 year s of  age.  

 The Wi sconsi n supr eme cour t  r ecent l y r ul ed t hat  
t he st at ut e t hat  pr ohi bi t s exposur e of  a chi l d t o 
har mf ul  mat er i al s i s unconst i t ut i onal  as appl i ed t o a 
def endant  who sent  har mf ul  mat er i al  over  t he I nt er net  
t o a 17- year - ol d,  and t o ot her  i nst ances i n whi ch t he 
def endant  does not  have f ace- t o- f ace cont act  wi t h t he 
r eci pi ent .   St at e v.  Wei dner ,  235 Wi s.  2d 306 ( 2000) .   
The supr eme cour t  f ound t he st at ut e unconst i t ut i onal  
because t he st at ut e does not  make knowl edge of  t he 
r eci pi ent ' s age an el ement  of  t he cr i me,  whi ch t he 
st at e must  pr ove t o obt ai n a convi ct i on.   The supr eme 
cour t  di st i ngui shed Wei dner  ( i n whi ch t he def endant  
t r ansmi t t ed har mf ul  mat er i al  over  t he I nt er net )  f r om 
i nst ances i n whi ch t he def endant  meet s t he r eci pi ent  
f ace- t o- f ace.   The supr eme cour t  di d not  di st ur b a 
l ower  cour t  r ul i ng t hat  f ound t he st at ut e 
const i t ut i onal  as appl i ed t o i nst ances i n whi ch t he 
def endant  meet s t he r eci pi ent  f ace- t o- f ace,  because 
t he f ace- t o- f ace meet i ng pr ovi des t he def endant  
oppor t uni t y t o assess t he r eci pi ent ' s age.  

 Thi s bi l l  makes knowl edge of  t he r eci pi ent ' s 
st at us as a chi l d an el ement  of  t he cr i me onl y i f  t he 
def endant  does not  have f ace- t o- f ace cont act  wi t h t he 
chi l d.   Under  t he bi l l ,  i f  t he def endant  does not  have 
f ace- t o- f ace cont act  wi t h t he r eci pi ent ,  t he st at e 
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def ense i nvol v i ng r easonabl e mi st ake of  age——a pr ovi s i on now 

embodi ed i n § 948. 11( 2) ( c) ——f or  at  l east  f our  decades.   See Wi s.  

St at .  § 944. 25( 11) ( a)  ( 1971) .    

¶103 Sever al  year s ago,  t he cour t  obser ved t hat  " [ s] ect i on 

948. 11 has been somewhat  of  a ' wor k i n pr ogr ess'  s i nce 1957. "   

St at e v.  Thi el ,  183 Wi s.  2d 505,  534 n. 22,  515 N. W. 2d 847 

( 1994) .   Hi st or i cal l y,  t he maj or  poi nt s of  cont ent i on have been 

( 1)  t he char act er  of  t he " har mf ul  mat er i al "  cover ed by t he 

st at ut e,  and ( 2)  t he def endant ' s knowl edge about  t he chi l d' s  

age.   To some ext ent ,  bot h of  t hese i ssues i mpl i cat e t he 

def endant ' s knowl edge or  st at e of  mi nd.  

¶104 The pr esent  case pr esent s a new i ssue of  mens r ea 

because of  a somewhat  unusual  appl i cat i on of  t he st at ut e.   

¶105 The def endant  pl ayed a por nogr aphi c v i deo at  ni ght  i n 

hi s apar t ment  at  a t i me when hi s t hr ee- year - ol d daught er  was 

supposed t o be i n bed.   Appar ent l y,  t he daught er  l ef t  her  

bedr oom and ent er ed t he r oom wher e t he vi deo was bei ng shown.   

Appar ent l y,  she saw t he vi deo.  

¶106 The St at e cont ends t hat  t he def endant  admi t t ed t o 

pol i ce of f i cer s t hat  he was awar e t hat  hi s daught er  had ent er ed 

                                                                                                                                                             
need not  pr ove t hat  t he def endant  knew or  shoul d have 
known t hat  t he r eci pi ent  was a chi l d.   A def endant  who 
has f ace- t o- f ace cont act  wi t h t he r eci pi ent  may avoi d 
cr i mi nal  l i abi l i t y  by pr ovi ng t he af f i r mat i ve def ense 
as modi f i ed by t he bi l l .   The modi f i ed af f i r mat i ve 
def ense r equi r es t hat  t he def endant  pr ove t hat  he or  
she had r easonabl e cause t o bel i eve t hat  t he r ec i pi ent  
was at  l east  18 year s of  age,  but  does not  r equi r e t he 
def endant  t o pr ove t hat  t he r eci pi ent  di spl ayed an 
of f i c i al  document  pur por t i ng t o est abl i sh t hat  t he 
r eci pi ent  was 18 year s of  age or  ol der .  



No.   2009AP1249- CR. dt p 

4 
 

t he l i v i ng r oom but  he was so pr eoccupi ed t hat  he f ai l ed t o t ur n 

of f  t he v i deo.   The def endant  cont est s t hi s ver si on of  event s.  

¶107 Ther e i s no di sput e t hat  Wi s.  St at .  § 948. 11( 2)  

r equi r es mor e t han t hat  t he def endant  pur posel y pl ayed a 

por nogr aphi c v i deo.   That  i s not  unl awf ul .   The new i ssue i s  

what  st at e of  mi nd t he def endant  had t o have wi t h r espect  t o hi s 

daught er ' s seei ng t he vi deo——t he har mf ul  mat er i al ——t o be gui l t y  

of  t he of f ense.  

¶108 The def endant  ar gues t hat  t he i nst r uct i ons gi ven t o 

t he j ur y wer e mi sl eadi ng because t hey coul d have l ed t he j ur y  t o 

bel i eve t hat  i f  t he chi l d obser ved t he def endant ' s v i deo bei ng 

pl ayed and t he def endant  ei t her  saw t he chi l d bef or e t he chi l d 

wat ched t he vi deo,  or  i f  t he def endant  saw t he chi l d dur i ng t he 

t i me t he chi l d was wat chi ng t he vi deo,  he woul d be gui l t y even 

t hough t he chi l d' s v i ewi ng of  t he v i deo was i nadver t ent  or  

acci dent al .   The def endant  cont ends t hat  per mi t t i ng a j ur y t o 

convi ct  hi m because of  an acci dent al  v i ewi ng by t he chi l d woul d 

unconst i t ut i onal l y r el i eve t he St at e of  t he bur den of  pr ovi ng an 

af f i r mat i ve act  on hi s par t  v i s- à- vi s t he chi l d.  

¶109 I f  we ask what  st at e of  mi nd t he st at ut e r equi r es f or  

convi ct i on,  t he quest i on has not hi ng t o do wi t h t he age of  t he 

chi l d.   The quest i on has ever yt hi ng t o do wi t h vol i t i on or  

knowl edge.   Di d t he def endant  have t o make a consci ous choi ce t o 

" pl ay"  or  " exhi bi t "  t he v i deo t o hi s daught er ?  Coul d t he 

def endant  be convi ct ed i f  he knew t hat  hi s daught er  had begun t o 

wat ch t he vi deo but  he di d not  act  i mmedi at el y t o st op t he 

vi ewi ng?  I s an acci dent al  v i ewi ng subj ect  t o pr osecut i on? 
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¶110 Chi ef  Just i ce Abr ahamson appear s t o addr ess t hese 

quest i ons by r equi r i ng t he i nser t i on of  t he wor d " knowi ngl y"  

bef or e al l  s i x ver bs i n t he st at ut e,  namel y,  " sel l s,  r ent s,  

exhi bi t s,  pl ays,  di st r i but es or  l oans, "  i n f ut ur e j ur y 

i nst r uct i ons.   The wor d " knowi ngl y"  i s der i ved f r om Thi el ,  183 

Wi s.  2d at  535,  wher e t he cour t  sai d,  i n a par t i cul ar  f act  

s i t uat i on,  t hat  " an i ndi v i dual  v i ol at es t he s t at ut e i f  he or  

she,  awar e of  t he nat ur e of  t he mat er i al ,  knowi ngl y of f er s or  

pr esent s f or  i nspect i on t o a speci f i c  mi nor  or  mi nor s mat er i al  

def i ned as har mf ul  t o chi l dr en. "   ( Emphasi s added. )  

¶111 Ther e i s r esi st ance t o t hi s r emedy.   The wor d 

" knowi ngl y"  i s not  cont ai ned i n t he st at ut e.   The wor d has not  

been pi cked up and hi ghl i ght ed i n t he headnot es t o t he Thi el  

case.   I t  has not  been put  i nt o t he j ur y i nst r uct i ons over  t he 

past  16 year s.   And t he st at ut e has been subst ant i al l y  amended 

si nce 1994.    

¶112 Just i ce Zi egl er  cont ends t hat  a st at e of  mi nd i s 

i mpl i c i t  i n t he s i x ver bs——t hat  each ver b " r epr esent s a knowi ng 

and af f i r mat i ve act . "   Thi el ,  183 Wi s.  2d at  535.   She bel i eves 

t hat  addi ng t he wor d " knowi ngl y"  t o t he j ur y i nst r uct i ons woul d 

cr eat e mi schi ef .   She want s t o l eave wel l  enough al one.  

¶113 On t he ot her  hand,  t he r ecor d i n t hi s case i s c l ear  

t hat  t he j ur y was conf used and want ed gui dance.   The ci r cui t  

cour t  di d not  pr ovi de gui dance,  and t he j ur y was l ef t  wi t h an 

er r oneous i nst r uct i on.   The ci r cui t  cour t  woul d have benef i t ed 

f r om di scussi on and advi ce f r om t he Wi sconsi n Cr i mi nal  Jur y 

I nst r uct i ons Commi t t ee i n t he j ur y i nst r uct i ons.  
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¶114 Rat her  t han t r y t o r esol ve her e t he i ssue of  mens r ea 

embedded i n t he f i r st  el ement  of  t he st at ut e i nvol v i ng t he wor ds 

" pl ay"  and " exhi bi t , "  I  woul d gr ound a new t r i al  sol el y on t he 

mi sl eadi ng f our t h el ement  empl oyed by t he c i r cui t  cour t .  

¶115 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s concur r ence.  
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¶116 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  wr i t e 

i n concur r ence because I ,  l i ke t he l ead opi ni on,  concl ude t hat  

i n l i ght  of  t hese pr oceedi ngs as a whol e,  Gonzal ez has met  hi s  

bur den of  demonst r at i ng a r easonabl e l i kel i hood t hat  t he j ur y 

appl i ed t he i nst r uct i on on Count  1 i n a manner  t hat  v i ol at es t he 

const i t ut i on.   I n par t i cul ar ,  Gonzal ez has met  hi s bur den of  

demonst r at i ng t hat  t he i nst r uct i on was ambi guous and t hat  t her e 

i s a r easonabl e l i kel i hood t hat  t he j ur y appl i ed t he i nst r uct i on 

i n a way t hat  r el i eved t he St at e of  havi ng t o pr ove beyond a 

r easonabl e doubt  t hat  Gonzal ez exhi bi t ed or  pl ayed har mf ul  

mat er i al  t o t hr ee- year - ol d A. G.   I  wi sh t o c l ar i f y,  however ,  

t hat  t he j ur y i nst r uct i on on Count  1 was a l egal l y cor r ect  

st at ement  of  t he l aw.   I  concur  t o hi ghl i ght  t hat  t he l ead 

opi ni on shoul d not  be r ead as now r equi r i ng t hat  t he wor d 

" knowi ngl y"  be added t o t he f i r st  el ement  of  t he j ur y 

i nst r uct i on on Wi s.  St at .  § 948. 11( 2) ( a) .   I ndeed,  bot h t he 

pat t er n j ur y i nst r uct i on and t he i nst r uct i on gi ven i n t hi s case 

t r ack t he exact  l anguage of  § 948. 11( 2) ( a) .   I n a di f f er ent  

case,  under  a di f f er ent  set  of  f act s,  t hi s i dent i cal  j ur y 

i nst r uct i on mi ght  not  pose any const i t ut i onal  concer ns.    

I .  ANALYSI S 

A.  The j ur y i nst r uct i on was a l egal l y 
cor r ect  st at ement  of  t he l aw.  

¶117 The j ur y i nst r uct i on on Count  1 t r acked t he exact  

l anguage of  Wi s.  St at .  § 948. 11( 2) ( a) .   Sect i on 948. 11( 2) ( a)  

pr ovi des t hat  a per son i s gui l t y  of  a Cl ass I  f el ony i f  he or  

she " wi t h knowl edge of  t he char act er  and cont ent  of  t he 

mat er i al ,  sel l s,  r ent s,  exhi bi t s,  pl ays,  di st r i but es,  or  l oans 
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t o a chi l d any har mf ul  mat er i al ,  wi t h or  wi t hout  monet ar y 

consi der at i on"  and ei t her  ( 1)  " knows or  r easonabl y shoul d know 

t hat  t he chi l d has not  at t ai ned t he age of  18 year s"  or ,  

al t er nat i vel y,  ( 2)  " has f ace- t o- f ace cont act  wi t h t he chi l d 

bef or e or  dur i ng t he sal e,  r ent al ,  exhi bi t ,  pl ayi ng,  

di st r i but i on,  or  l oan. "    

¶118 Li kewi se,  i n t hi s case,  t he c i r cui t  cour t  i nst r uct ed 

t he j ur y as f ol l ows:  

Exposi ng a chi l d t o har mf ul  mat er i al ,  as def i ned 
i n § 948. 11( 2) ( a)  of  t he Cr i mi nal  Code of  Wi sconsi n,  
i s  commi t t ed by one who,  wi t h knowl edge of  t he 
char act er  and cont ent  of  t he mat er i al ,  sel l s,  r ent s,  
exhi bi t s,  pl ays,  di st r i but es,  or  l oans t o a chi l d any 
har mf ul  mat er i al ,  wi t h or  wi t hout  monet ar y 
consi der at i on and has f ace- t o- f ace cont act  wi t h t he 
chi l d bef or e or  dur i ng t he sal e,  r ent al ,  exhi bi t ,  
pl ayi ng,  di st r i but i on,  or  l oan.  

The ci r cui t  cour t  t hen br oke down t he st at ut or y def i ni t i on i nt o 

f our  el ement s,  i nst r uct i ng t he j ur y t hat  t he St at e must  pr ove 

each el ement  beyond a r easonabl e doubt :   

Bef or e you may f i nd t he def endant  gui l t y of  t hi s 
of f ense,  t he St at e must  pr ove by evi dence whi ch 
sat i sf i es you beyond a r easonabl e doubt  t hat  t he 
f ol l owi ng f our  el ement s wer e pr esent .  

 .  .  .  .  

1.  The def endant  exhi bi t ed or  pl ayed har mf ul  
mat er i al  t o [ A. G. ] .    

 .  .  .  .  

2.  The def endant  had knowl edge of  t he char act er  
and cont ent  of  t he mat er i al .    

Thi s r equi r es t hat  t he def endant  knew t hat  t he 
mat er i al  cont ai ned a descr i pt i on,  nar r at i ve account ,  
or  r epr esent at i on of  nudi t y,  sexual l y expl i c i t  
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conduct ,  sexual  exci t ement ,  sadomasochi st i c abuse,  
physi cal  t or t ur e,  or  br ut al i t y.    

3.  [ A. G. ]  was under  t he age of  18 year s.    

4.  The def endant  had f ace- t o- f ace cont act  wi t h 
t he chi l d bef or e or  dur i ng t he exhi bi t i on or  pl ayi ng 
of  t he mat er i al .  

¶119 As t he l ead opi ni on expl ai ns,  and I  do not  di sput e,  

t he c i r cui t  cour t  er r ed when i t  i nst r uct ed t he j ur y on t he 

f our t h el ement  and appl i ed t he i ncor r ect  al t er nat i ve under  t he 

st at ut e.   See l ead op. ,  ¶¶46- 52.   As I  mor e f ul l y expl ai n i n 

Par t  B,  on t he basi s of  t he f our t h el ement ,  I  concl ude t hat  

Gonzal ez has met  hi s bur den of  demonst r at i ng a r easonabl e 

l i kel i hood t hat  t he j ur y appl i ed t he l egal l y cor r ect  j ur y 

i nst r uct i on i n a manner  t hat  v i ol at es t he const i t ut i on.   See 

i nf r a ¶¶130- 36.  

¶120 The f our t h el ement  i s a means of  det er mi ni ng t hat  t he 

def endant  knew t he chi l d was under  t he age of  18.   See l ead op. ,  

¶46.   Under  t he st at ut e,  t he St at e can pr ove t he f our t h el ement  

i n one of  t wo ways:  ei t her  by pr ovi ng t hat  t he def endant  ( 1)  

" kn[ ew]  or  r easonabl y shoul d [ have]  know[ n]  t hat  t he chi l d ha[ d]  

not  at t ai ned t he age of  18 year s"  or ,  al t er nat i vel y,  ( 2)  " ha[ d]  

f ace- t o- f ace cont act  wi t h t he chi l d bef or e or  dur i ng t he sal e,  

r ent al ,  exhi bi t ,  pl ayi ng,  di st r i but i on,  or  l oan. "   See Wi s.  

St at .  § 948. 11( 2) ( a) .   I n t hi s  case,  gi ven t he f act  t hat  A. G.  i s  

Gonzal ez' s daught er ,  t he c i r cui t  cour t  shoul d have i nst r uct ed 

t he j ur y t hat  t he f our t h el ement  i s sat i sf i ed i f  t he def endant  

" kn[ ew]  or  r easonabl y shoul d [ have]  know[ n]  t hat  [ A. G. ]  ha[ d]  

not  at t ai ned t he age of  18 year s. "   See § 948. 11( 2) ( a) .   The 
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al t er nat i ve " f ace- t o- f ace"  i nst r uct i on i s i nappl i cabl e under  t he 

f act s of  t hi s case.   See l ead op. ,  ¶¶51- 52;  i nf r a ¶¶130- 31.  

¶121 I n spi t e of  t he f act  t hat  t he i nst r uct i on on t he 

f our t h el ement  di d not  f i t  t he f act s of  t hi s case,  t he j ur y 

i nst r uct i on ot her wi se t r acked t he exact  l anguage of  Wi s.  St at .  

§ 948. 11( 2) ( a) .   The l ead opi ni on cl ai ms t o concl ude t hat  t he 

i nst r uct i on was a l egal l y cor r ect  st at ement  of  t he l aw.   See 

l ead op. ,  ¶¶26- 28.   St i l l ,  at  t i mes,  t he l ead opi ni on i mpl i es 

t hat  t he j ur y i nst r uct i on was l egal l y i naccur at e because t he 

wor d " knowi ngl y"  was absent  f r om t he i nst r uct i on' s f i r st  

el ement . 1  That  i s,  t he l ead opi ni on i mpl i es t hat  t he c i r cui t  

cour t  was r equi r ed t o expl i c i t l y  i nst r uct  t he j ur y t hat  t he j ur y 

must  be sat i sf i ed beyond a r easonabl e doubt  t hat  t he def endant  

" knowi ngl y exhi bi t ed or  pl ayed har mf ul  mat er i al  t o A. G. "   I n 

suppor t ,  t he l ead opi ni on r el i es upon t hi s cour t ' s  deci s i on i n 

St at e v.  Thi el ,  183 Wi s.  2d 505,  515 N. W. 2d 847 ( 1994) .   The 

l ead opi ni on r easons:   

                                                 
1 See,  e. g. ,  l ead op. ,  ¶3 ( " The j ur y i nst r uct i on di d not  

suf f i c i ent l y def i ne t he f i r st  el ement  of  t he cr i me,  namel y,  t hat  
t he St at e must  pr ove beyond a r easonabl e doubt  t hat  t he 
def endant  knowi ngl y exhi bi t ed t he har mf ul  mat er i al  t o t he 
chi l d. " ) ;  i d. ,  ¶26 n. 14 ( " For  t he r easons set  f or t h,  we woul d 
concl ude t hat  t he i nst r uct i on was not  a cor r ect  st at ement  of  t he 
l aw and was pr ej udi c i al  er r or . " ) ;  i d. ,  ¶36 ( concl udi ng t hat  
Gonzal ez has met  hi s bur den of  demonst r at i ng t hat  t her e i s a 
r easonabl e l i kel i hood t hat  t he j ur y i nst r uct i on mi sl ed t he j ur y 
because " t he j ur y i nst r uct i on di d not  expl i c i t l y  i nst r uct  t he 
j ur y t hat  t he St at e must  pr ove beyond a r easonabl e doubt  t hat  
t he def endant  knowi ngl y,  as opposed t o acci dent al l y,  exhi bi t ed 
t he har mf ul  mat er i al  t o t he chi l d" ) ;  i d. ,  ¶83 ( " [ T] he 
i nst r uct i on f or  Count  1 di d not  i ncl ude t he wor d ' knowi ng'  or  
' i nt ent i onal . ' " ) .   
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As t he def endant ,  t he c i r cui t  cour t ,  t he cour t  of  
appeal s,  t he St at e,  and t hi s  cour t  know,  t he supr eme 
cour t  i n St at e v.  Thi el ,  183 Wi s.  2d 505,  535,  515 
N. W. 2d 847 ( 1994) ,  i nt er pr et ed Wi s.  St at .  § 948. 11 t o 
mean t hat  " an i ndi v i dual  v i ol at es [ t he st at ut e]  i f  he 
or  she,  awar e of  t he nat ur e of  t he mat er i al ,  knowi ngl y 
of f er s or  pr esent s f or  i nspect i on t o a speci f i c  mi nor  
or  mi nor s mat er i al  def i ned as har mf ul  t o chi l dr en. "    

Wi sconsi n St at .  § 948. 11,  const r ued nar r owl y as 
Thi el  i nst r uct s,  i s  t he l aw.   The ci r cui t  cour t  must  
i nst r uct  t he j ur y accor di ng t o t hat  l aw.  

Lead op. ,  ¶¶33- 34 ( al t er at i on i n or i gi nal ) ;  see al so l ead op. ,  

¶75 ( " The Thi el  cour t  i nt er pr et ed t he st at ut or y l anguage t o 

ensur e t hat  t he st at ut e was not  unconst i t ut i onal l y over br oad.   

That  i nt er pr et at i on r equi r es t hat  an accused ' knowi ngl y '  exhi bi t  

t he har mf ul  mat er i al  t o t he chi l d. " ) .   The l ead opi ni on mi sr eads 

Thi el  when i t  suggest s t hat  t he c i r cui t  cour t  was r equi r ed t o 

add t he wor d " knowi ngl y"  t o t he f i r st  el ement  of  t he j ur y 

i nst r uct i on.   I n so doi ng,  t he l ead opi ni on r ewr i t es t he st at ut e 

i n a manner  t hat  Thi el  expr essl y advocat ed agai nst .   I ,  unl i ke 

t he l ead opi ni on,  am not  so wi l l i ng t o usur p t he r ol e of  t he 

l egi s l at ur e or  di sr egar d t he pr ecedent  t hat  Thi el  commands.  

¶122 Our  deci s i on i n Thi el  must  be under st ood i n cont ext .   

I n t hat  case,  t he def endant  r ai sed a f aci al  const i t ut i onal  

chal l enge t o Wi s.  St at .  § 948. 11,  ar gui ng t hat  t he st at ut e,  as 

wr i t t en,  i s  subst ant i al l y  over br oad.   183 Wi s.  2d at  518- 20.   

Speci f i cal l y,  t he def endant  mai nt ai ned t hat  t he l anguage of  

§ 948. 11( 2) ( a) ,  whi ch pr ovi des t hat  a per son may not  " exhi bi t "  

mat er i al  t hat  i s  har mf ul  t o chi l dr en,  ef f ect i vel y chi l l s  

l egi t i mat e act i v i t i es pr ot ect ed by t he Fi r st  Amendment ——

i ncl udi ng an adul t ' s  r i ght  t o sel l ,  v i ew,  or  exami ne sexual l y 

expl i c i t  mat er i al s deemed har mf ul  t o mi nor s.   I d.  at  521.   We 
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di sagr eed,  concl udi ng t hat  " [ t ] he st at ut e pr oper l y r egul at es t he 

di ssemi nat i on of  mat er i al s consi der ed t o be har mf ul  t o mi nor s 

wi t hout  undul y bur deni ng t he r i ght s of  adul t s t o have access t o 

t hese same mat er i al s. "   I d.  at  523.  

¶123 As t he Thi el  cour t  r ecogni zed,  pur suant  t o Gi nsber g v.  

New Yor k,  390 U. S.  629 ( 1968) ,  a st at e may enact  a " var i abl e 

obsceni t y"  st at ut e t hat  pr ohi bi t s t he di st r i but i on of  sexual l y 

expl i c i t  mat er i al s t o chi l dr en,  even t hough t he same mat er i al s  

woul d not  be consi der ed obscene i f  di st r i but ed t o an adul t .   

Thi el ,  183 Wi s.  2d at  524- 27.   At  t he same t i me,  such st at ut es 

must  st r i ke a pr oper  bal ance bet ween a st at e' s compel l i ng 

i nt er est  i n pr ot ect i ng chi l dr en and an adul t ' s  Fi r st  Amendment  

r i ght  t o have access t o mat er i al s not  consi der ed obscene f or  

adul t s.   See i d.  at  531 ( c i t i ng Am.  Booksel l er s v.  Webb,  919 

F. 2d 1493 ( 11t h Ci r .  1990) ) .   Accor di ngl y,  var i abl e obsceni t y 

st at ut es must  be nar r owl y const r ued and,  i mpor t ant l y,  cannot  be 

r ewr i t t en i n or der  t o conf or m t o const i t ut i onal  r equi r ement s.   

See i d.  at  533.  

¶124 The Thi el  cour t  concl uded t hat  Wi s.  St at .  § 948. 11,  as 

wr i t t en,  can be nar r owl y const r ued t o st r i ke " a pr oper  bal ance 

bet ween t hi s st at e' s compel l i ng i nt er est  t o pr ot ect  t he physi cal  

and psychol ogi cal  wel l - bei ng of  our  yout h whi l e not  pr ecl udi ng 

adul t  access t o mat er i al s deemed t o be har mf ul  t o mi nor s t hough 

not  obscene f or  adul t s. "   I d.  at  533- 34.   We r easoned t hat  t he 

l anguage of  § 948. 11 has been nar r owl y dr af t ed t o onl y  

i nci dent al l y af f ect  an adul t ' s  Fi r st  Amendment  r i ght  t o v i ew 

mat er i al s not  consi der ed obscene f or  adul t s.   I d.  at  534.   I n 
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par t i cul ar ,  t he l anguage of  § 948. 11( 2) ( a) ,  pr ovi di ng t hat  a 

per son may not  sel l ,  l oan,  exhi bi t ,  or  t r ansf er  har mf ul  

mat er i al s t o a chi l d,  " f ocuses upon t he af f i r mat i ve conduct  of  

an i ndi v i dual  t owar d a speci f i c  mi nor  or  mi nor s. "   I d.  at  535.   

Wi t h t hat  bei ng t he f ocus,  t he st at ut e i s " [ d] i st i nct  f r om t hose 

cases i nvol v i ng t he commer ci al  di spl ay of  mat er i al s t o a 

gener al ,  consumer  audi ence. "   I d.   A per son vi ol at es § 948. 11 

onl y " i f  he or  she,  awar e of  t he nat ur e of  t he mat er i al ,  

knowi ngl y of f er s or  pr esent s f or  i nspect i on t o a speci f i c  mi nor  

or  mi nor s mat er i al  def i ned as har mf ul  t o chi l dr en i n sec.  

948. 11( 1) ( b) . "   I d.  

¶125 Thi el  does not  st and f or  t he pr oposi t i on t hat  t he wor d 

" knowi ngl y"  i s a r equi s i t e of  t he f i r st  el ement  of  t he j ur y 

i nst r uct i on on Wi s.  St at .  § 948. 11( 2) ( a) .   To t he cont r ar y,  t he 

Thi el  cour t  concl uded t hat  t he st at ut e,  as wr i t t en,  " f ocuses 

upon t he af f i r mat i ve conduct  of  an i ndi v i dual  t owar d a speci f i c  

mi nor  or  mi nor s. "   I d.  at  535.   Hence,  j ust  as t he c i r cui t  cour t  

and cour t  of  appeal s concl uded i n t he i nst ant  case,  see l ead 

op. ,  ¶38,  t he st at ut e' s r equi r ement  t hat  a per son " sel l [ ] ,  

r ent [ ] ,  exhi bi t [ ] ,  pl ay[ ] ,  di st r i but e[ ] ,  or  l oan[ ] "  har mf ul  

mat er i al  " t o a chi l d"  al r eady cont empl at es knowi ng and 

af f i r mat i ve conduct .   The l ead opi ni on r ej ect s t hi s anal ysi s,  

see i d. ,  ¶39,  and i nst ead,  appear s t o r el y on Thi el  f or  t he 

pr oposi t i on t hat  t he c i r cui t  cour t  was r equi r ed t o expl i c i t l y  

i nst r uct  t he j ur y t hat  t he j ur y must  be sat i sf i ed beyond a 

r easonabl e doubt  t hat  t he def endant  " knowi ngl y  exhi bi t ed or  

pl ayed har mf ul  mat er i al  t o A. G. "   However ,  such r ewr i t i ng of  
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§ 948. 11( 2) ( a)  amount s t o j udi c i al  l egi s l at i ng and i s exact l y  

what  t he Thi el  cour t  made cl ear  i t  coul d not  do.   See 183 

Wi s.  2d at  532- 33;  see al so Hei mer l  v.  Ozaukee Cnt y. ,  256 

Wi s.  151,  155,  40 N. W. 2d 564 ( 1949)  ( " [ W] hi l e a st at ut e shoul d 

be hel d val i d whenever  by any f ai r  i nt er pr et at i on i t  may be 

const r ued t o ser ve a const i t ut i onal  pur pose,  cour t s cannot  go 

beyond t he pr ovi nce of  l egi t i mat e const r uct i on t o save i t ,  and 

wher e t he meani ng i s pl ai n,  wor ds cannot  be r ead i nt o i t  or  out  

of  i t  f or  t he pur pose of  savi ng one or  ot her  possi bl e 

al t er nat i ve. " ) .    

¶126 I n sum,  i n Thi el ,  t hi s cour t  di d not  r ewr i t e Wi s.  

St at .  § 948. 11( 2) ( a)  and i nser t  t he wor d " knowi ngl y"  bef or e t he 

phr ase " sel l s,  r ent s,  exhi bi t s,  pl ays,  di st r i but es,  or  l oans t o 

a chi l d any har mf ul  mat er i al  .  .  .  . "   I nst ead,  as we par sed t he 

st at ut e,  we nar r owl y const r ued t hat  exi st i ng phr ase as one 

whi ch,  as wr i t t en,  al r eady encompasses af f i r mat i ve conduct  

t owar ds a speci f i c  mi nor  or  mi nor s——as opposed t o t he act  of  

sel l i ng,  r ent i ng,  exhi bi t i ng,  pl ayi ng,  di st r i but i ng,  or  l oani ng 

t he obj ect ed t o mat er i al  t o an adul t  or  gr oup of  adul t s when i t  

i s  not  known t hat  a mi nor  i s par t  of  t he gr oup. 2   

¶127 Accor di ngl y,  bot h t he l anguage of  Wi s.  St at .  

§ 948. 11( 2) ( a)  and t hi s cour t ' s  deci s i on i n Thi el  l ead me t o 

concl ude t hat  t he j ur y i nst r uct i on on Count  1 was a l egal l y 

                                                 
2 See St at e v.  Wei dner ,  2000 WI  52,  ¶20,  235 Wi s.  2d 306,  

611 N. W. 2d 684 ( expl ai ni ng t hat  t he Thi el  cour t  " not [ ed]  t hat  
t he t er m ' exhi bi t '  cont empl at es af f i r mat i ve conduct  t o t ar get  
speci f i c  mi nor s r at her  t han a commer ci al  di spl ay t o a gener al  
audi ence"  ( emphasi s added) ) .  



No.   2009AP1249- CR. akz 

 

9 
 

cor r ect  st at ement  of  t he l aw and t hat  t he absence of  t he wor d 

" knowi ngl y"  f r om t he f i r st  el ement  di d not  r ender  t he 

i nst r uct i on def i c i ent .   I n a di f f er ent  case,  under  a di f f er ent  

set  of  f act s,  t hi s i dent i cal  j ur y i nst r uct i on mi ght  not  pose any 

const i t ut i onal  concer ns.  

¶128 However ,  I  agr ee wi t h t he l ead opi ni on t hat  i n l i ght  

of  t hese pr oceedi ngs as a whol e,  and par t i cul ar l y i n l i ght  of  

t he j ur y i nst r uct i on' s mi sappl i cat i on of  t he f our t h el ement ,  

Gonzal ez has met  hi s bur den of  demonst r at i ng a r easonabl e 

l i kel i hood t hat  t he j ur y appl i ed t he l egal l y cor r ect  j ur y 

i nst r uct i on i n a manner  t hat  v i ol at es t he const i t ut i on.    

B.  I n l i ght  of  t hese pr oceedi ngs as a whol e,  
Gonzal ez has met  hi s bur den of  demonst r at i ng a 
r easonabl e l i kel i hood t hat  t he j ur y appl i ed t he 
j ur y i nst r uct i on i n a manner  t hat  v i ol at es t he 
const i t ut i on.  

¶129 A def endant  i s ent i t l ed t o a new t r i al  i f  he or  she 

est abl i shes t hat  " ' t her e i s a r easonabl e l i kel i hood t hat  t he 

j ur y appl i ed t he chal l enged [ j ur y]  i nst r uct i on[ ]  i n a manner  

t hat  v i ol at es t he const i t ut i on. ' "   St at e v.  Bur r i s,  2011 WI  32,  

¶45,  __ Wi s.  2d __,  797 N. W. 2d 430 ( quot i ng St at e v.  Lohmei er ,  

205 Wi s.  2d 183,  193,  556 N. W. 2d 90 ( 1996) ) .   " [ A] n ' especi al l y 

heavy bur den' "  i s  pl aced upon a def endant  " who .  .  .  seeks t o 

show const i t ut i onal  er r or  f r om a j ur y i nst r uct i on t hat  quot es a 

st at e st at ut e. "   Waddi ngt on v.  Sar ausad,  555 U. S.  179,  129 S.  

Ct .  823,  831 ( 2009)  ( quot i ng Hender son v.  Ki bbe,  431 U. S.  145,  

155 ( 1977) ) .   A def endant  meet s t hat  bur den i f  he or  she 

" ' show[ s]  bot h t hat  t he i nst r uct i on was ambi guous and t hat  t her e 

was a r easonabl e l i kel i hood t hat  t he j ur y appl i ed t he 

i nst r uct i on i n a way t hat  r el i eved t he St at e of  i t s  bur den of  
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pr ovi ng ever y el ement  of  t he cr i me beyond a r easonabl e doubt . ' "   

Bur r i s,  2011 WI  32,  ¶48 ( quot i ng Waddi ngt on,  129 S.  Ct .  at  831) .   

Upon r evi ew,  we consi der  t he chal l enged j ur y i nst r uct i on " i n 

l i ght  of  t he pr oceedi ngs as a whol e,  i nst ead of  v i ewi ng a s i ngl e 

i nst r uct i on i n ar t i f i c i al  i sol at i on. "   Lohmei er ,  205 Wi s.  2d at  

194.   

¶130 I n t hi s case,  i n l i ght  of  t he pr oceedi ngs as a whol e,  

I  agr ee wi t h t he l ead opi ni on t hat  Gonzal ez has met  hi s bur den 

of  demonst r at i ng t hat  t he j ur y  i nst r uct i on on Count  1 was 

ambi guous and t hat  t her e i s a r easonabl e l i kel i hood t hat  t he 

j ur y appl i ed t he i nst r uct i on i n a way t hat  r el i eved t he St at e of  

havi ng t o pr ove beyond a r easonabl e doubt  t hat  Gonzal ez 

exhi bi t ed or  pl ayed har mf ul  mat er i al  t o A. G.   See l ead op. ,  ¶78 

( " The j ur y i nst r uct i on at  i ssue i n t he pr esent  case f ai l ed t o 

suf f i c i ent l y i nst r uct  t he j ur y of  t he meani ng of  t he st at ut or y 

l anguage under  t he c i r cumst ances of  t he pr esent  case.   Revi ewi ng 

t he j ur y i nst r uct i on and pr oceedi ngs as a whol e,  i t  i s  

r easonabl y l i kel y t hat  t he j ur y  was mi sl ed. "  ( Emphasi s added. ) ) .   

Unl i ke t he l ead opi ni on,  I  do not  ar r i ve at  t hat  concl usi on on 

t he gr ounds t hat  t he j ur y i nst r uct i on di d not  expl i c i t l y  

i nst r uct  t he j ur y t hat  i t  must  be sat i sf i ed beyond a r easonabl e 

doubt  t hat  t he def endant  " knowi ngl y"  exhi bi t ed or  pl ayed har mf ul  
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mat er i al  t o A. G. 3  See i d. ,  ¶¶36- 37.   As di scussed above,  t he 

j ur y i nst r uct i on cor r ect l y st at ed t he l aw.   I nst ead,  I  concl ude 

                                                 
3 The l ead opi ni on suppor t s i t s concl usi on,  i n par t ,  by 

compar i ng t he j ur y i nst r uct i on on Count  1 wi t h t he j ur y 
i nst r uct i on on Count  2.   See l ead op. ,  ¶¶80- 86.   On Count  2,  
consi st ent  wi t h t he expr ess l anguage of  Wi s.  St at .  § 948. 055( 1) ,  
t he c i r cui t  cour t  i nst r uct ed t he j ur y t hat  " [ s] ect i on 948. 055 of  
t he Cr i mi nal  Code of  Wi sconsi n i s v i ol at ed by a per son who 
i nt ent i onal l y causes a chi l d t o v i ew or  l i s t en t o sexual l y 
expl i c i t  conduct  f or  t he pur pose of  sexual l y ar ousi ng or  
gr at i f y i ng t he per son or  humi l i at i ng or  degr adi ng t he chi l d. "   
( Emphasi s added. )   The l ead opi ni on compar es t hat  i nst r uct i on' s 
expl i c i t  r ef er ence t o " i nt ent i onal l y"  wi t h t he i nst r uct i on on 
Count  1,  not i ng t hat  " [ t ] he i nst r uct i on f or  Count  1 has no 
si mi l ar l y expl i c i t  ' i nt ent i on'  or  ' knowi ng'  l anguage. "   Lead 
op. ,  ¶84.   I n maki ng such a compar i son,  t he l ead opi ni on makes 
sever al  f al se i nsi nuat i ons,  i ncl udi ng suggest i ng t hat  t he t er ms 
" knowi ngl y"  and " i nt ent i onal l y"  ar e one and t he same.   They ar e 
not .   I n t he cr i mi nal  st at ut es,  t he t er ms " knowi ngl y"  and 
" i nt ent i onal l y"  have di st i nct  and par t i cul ar i zed meani ngs.   
Compar e Wi s.  St at .  § 939. 23( 2)  wi t h § 939. 23( 3) .  

The l ead opi ni on al so f al sel y i nsi nuat es t hat  Count  1 and 
Count  2 ar e somehow i nt er r el at ed.   A v i ol at i on of  Wi s.  St at .  
§ 948. 11( 2) ( a) ,  Count  1,  i s  separ at e and di st i nct  f r om a 
vi ol at i on of  Wi s.  St at .  § 948. 055( 1) ,  Count  2.   As t he j ur y 
i nst r uct i ons make expl i c i t ,  t he cr i mes ar e compr i sed of  ent i r el y  
di f f er ent  el ement s.   Compar e Wi s JI ——Cr i mi nal  2142 wi t h Wi s JI ——
Cr i mi nal  2125.   Not abl y,  a per son i s gui l t y of  v i ol at i ng Wi s.  
St at .  § 948. 055( 1)  i f  he or  she " i nt ent i onal l y causes a chi l d 
who has not  at t ai ned 18 year s of  age t o v i ew or  l i s t en t o 
sexual l y expl i c i t  conduct "  and does so " f or  t he pur pose of  
sexual l y ar ousi ng or  gr at i f y i ng t he act or  or  humi l i at i ng or  
degr adi ng t he chi l d. "   I f  t he chi l d i s under  t he age of  13,  t hen 
t he act or  i s gui l t y of  a Cl ass F f el ony.   § 948. 055( 2) ( a) .   I n 
compar i son,  nei t her  cr i mi nal  " i nt ent i on"  nor  sexual  ar ousal  i s  
an el ement  of  Wi s.  St at .  § 948. 11( 2) ( a) .   A v i ol at i on of  
§ 948. 11( 2) ( a)  i s a Cl ass I  f el ony.   
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t hat  t he j ur y i nst r uct i on was ambi guous and t hat  t her e i s a 

r easonabl e l i kel i hood t hat  t he j ur y was mi s l ed because t he 

i nst r uct i on mi sappl i ed t he f our t h el ement  of  t he of f ense,  gi ven 

t he f act s of  t hi s case.  

¶131 As ment i oned ear l i er ,  t he c i r cui t  cour t  mi sappl i ed 

Wi s.  St at .  § 948. 11( 2) ( a)  when i t  i nst r uct ed t he j ur y t hat  i t  

must  be sat i sf i ed beyond a r easonabl e a doubt  t hat  Gonzal ez " had 

f ace- t o- f ace cont act  wi t h [ A. G. ]  bef or e or  dur i ng t he exhi bi t i on 

or  pl ayi ng of  t he [ har mf ul ]  mat er i al . "   As t he l ead opi ni on 

expl ai ns,  t he i nst r uct i on on " f ace- t o- f ace cont act "  i s  gener al l y  

appl i cabl e t o I nt er net  t r ansact i ons,  i n whi ch t he def endant  may 

asser t  t he af f i r mat i ve def ense under  § 948. 11( 2) ( c)  t hat  he or  

she " had r easonabl e cause t o bel i eve t he chi l d had at t ai ned t he 

age of  18 year s. "   See l ead op. ,  ¶52;  Wi s JI ——Cr i mi nal  2142A.   

I n such cases,  t he St at e bear s t he bur den of  pr ovi ng t hat  t he 

def endant  had " f ace- t o- f ace cont act  wi t h t he chi l d bef or e or  

dur i ng t he sal e,  r ent al ,  exhi bi t ,  pl ayi ng,  di st r i but i on,  or  

l oan"  of  t he har mf ul  mat er i al  and t her ef or e had knowl edge of  t he 

chi l d' s age.   § 948. 11( 2) ( a) 2. ;  see al so St at e v .  Wei dner ,  2000 

WI  52,  235 Wi s.  2d 306,  611 N. W. 2d 684.  

¶132 I n t hi s case,  however ,  t he i nst r uct i on on " f ace- t o-

f ace cont act "  was unnecessar y because Gonzal ez' s knowl edge of  

                                                                                                                                                             
Despi t e t he f act  t hat  t hese t wo count s " ar ose out  of  

al l egedl y s i mul t aneous event s, "  l ead op. ,  ¶82,  i t  i s  ent i r el y 
l egi t i mat e f or  t he j ur y t o convi ct  on one and not  t he ot her ,  and 
I  r ej ect  t he l ead opi ni on' s i nsi nuat i on ot her wi se.   For  exampl e,  
i t  i s  possi bl e t hat  t he j ur y coul d bel i eve t hat  t he def endant  
exhi bi t ed or  pl ayed t he por nogr aphi c v i deo t o A. G.  but  di d not  
i nt ent i onal l y cause her  t o v i ew hi s mast ur bat i on f or  t he pur pose 
of  sexual l y ar ousi ng hi m or  humi l i at i ng her .  
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A. G. ' s age was not  i n doubt ;  A. G.  i s Gonzal ez' s daught er .   Thus,  

t he c i r cui t  cour t  shoul d have i nst r uct ed t he j ur y t hat  t he 

f our t h el ement  i s sat i sf i ed on t he al t er nat i ve gr ounds t hat  

Gonzal ez " kn[ ew]  or  r easonabl y shoul d [ have]  know[ n]  t hat  [ A. G. ]  

ha[ d]  not  at t ai ned t he age of  18 year s. "   See Wi s.  St at .  

§ 948. 11( 2) ( a) .  

¶133 I n a di f f er ent  case,  a j ur y i nst r uct i on' s er r oneous 

appl i cat i on of  t he i nst r uct i on on " f ace- t o- f ace cont act "  mi ght  

not  r i se t o t he l evel  of  a due pr ocess vi ol at i on.   However ,  i n 

t hi s case,  i n l i ght  of  t he pr oceedi ngs as a whol e,  i t  i s  

r easonabl y l i kel y t hat  t he i nst r uct i on on " f ace- t o- f ace cont act "  

mi sl ed t he j ur y i nt o bel i evi ng t hat  t he St at e di d not  have t o 

pr ove beyond a r easonabl e doubt  t hat  Gonzal ez exhi bi t ed or  

pl ayed har mf ul  mat er i al  t o A. G.  

¶134 By i nst r uct i ng t he j ur y t hat  i t  must  be sat i sf i ed 

beyond a r easonabl e a doubt  t hat  Gonzal ez " had f ace- t o- f ace 

cont act  wi t h [ A. G. ]  bef or e or  dur i ng t he exhi bi t i on or  pl ayi ng 

of  t he [ har mf ul ]  mat er i al , "  t he j ur y i nst r uct i on may have 

r el i eved t he St at e of  havi ng t o pr ove t hat  Gonzal ez exhi bi t ed or  

pl ayed har mf ul  mat er i al  t o A. G.   ( Emphasi s added. )   That  i s,  i f  

t he j ur y f ound t hat  Gonzal ez had f ace- t o- f ace cont act  wi t h A. G.  

bef or e,  but  not  dur i ng,  t he exhi bi t i on or  pl ayi ng of  t he har mf ul  

mat er i al ,  t hen i t  i s  r easonabl y l i kel y t hat  t he j ur y di d not  

bel i eve t hat  Gonzal ez exhi bi t ed or  pl ayed t he har mf ul  mat er i al  

t o A. G.   That  l i kel i hood i s compounded by def ense counsel ' s 

c l osi ng ar gument s and t he quest i ons submi t t ed by t he j ur y.    
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¶135 I n hi s c l osi ng ar gument s,  Gonzal ez' s counsel  

r epeat edl y spoke of  " f ace- t o- f ace"  cont act  i n r el at i on t o t he 

St at e havi ng t o pr ove t hat  Gonzal ez exhi bi t ed or  pl ayed t he 

por nogr aphi c v i deo t o A. G. 4   

¶136 I n addi t i on,  t he j ur y speci f i cal l y asked t he ci r cui t  

cour t  t o " [ c] l ar i f y st at ement  ' t he def endant  exhi bi t ed or  pl ayed 

har mf ul  mat er i al  To [ A. G. ]  [ t he chi l d] , ' "  see l ead op. ,  ¶63,  and 

t o def i ne " f ace- t o- f ace cont act  wi t h t he chi l d, "  see i d. ,  ¶68.   

¶137 I  do not  pr et end t o know t he j ur y ' s t hought  pr ocess or  

t he meani ng behi nd i t s quest i ons;  t he cour t ' s  r ol e i s not  t o 

i nvi t e such specul at i on.   Nonet hel ess,  t he l ead opi ni on does 

much of  t hi s.   See i d. ,  ¶74 ( specul at i ng t hat  t he j ur y quest i ons 

" r ai se t he i ssue of  whet her  t he def endant  had t o know t hat  t he 

chi l d was pr esent "  and " went  t o whet her  t he def endant ' s 

exhi bi t i ng or  pl ayi ng t he vi deo t o t he chi l d had t o be done 

' knowi ngl y ' " ) .   St i l l ,  I  am sat i sf i ed t hat ,  gi ven t he cl osi ng 

ar gument s and t he j ur y quest i ons as t hey r el at ed t o t he f our t h 

el ement ,  i t  i s at  l east  r easonabl y l i kel y t hat  t he j ur y 

i nst r uct i on mi sl ed t he j ur y i nt o bel i evi ng t hat  t he St at e di d 

not  have t o pr ove beyond a r easonabl e doubt  t hat  Gonzal ez 

exhi bi t ed or  pl ayed har mf ul  mat er i al  t o A. G.   

                                                 
4 For  exampl e,  Gonzal ez' s counsel  ar gued t hat  " [ t ] her e i s 

absol ut el y no evi dence t hat  [ Gonzal ez]  i nt ent i onal l y exposed 
[ A. G. ]  t o t he v i deo i n a f ace- t o- f ace conf r ont at i on or  cont ext ,  
whi ch i s r equi r ed by t he st at ut e f or  t he f i r st  count . "   
Si mi l ar l y,  he ar gued t hat  Gonzal ez' s behavi or  was " consi st ent  
wi t h a r easonabl e par ent  who woul d not  and has t est i f i ed [ ]  
woul d not  i nt ent i onal l y knowi ngl y exhi bi t  a f ace- t o- f ace,  f or  
t hei r  chi l d,  a por no movi e .  .  .  . "  
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¶138 I n concl usi on,  I  want  t o make cl ear  t hat  t he j ur y 

i nst r uct i on was a l egal l y cor r ect  st at ement  of  t he l aw and t hat  

t he absence of  t he wor d " knowi ngl y"  f r om t he f i r st  el ement  di d 

not  r ender  t he i nst r uct i on def i c i ent .   I n a di f f er ent  case,  

under  a di f f er ent  set  of  f act s,  t hi s i dent i cal  j ur y i nst r uct i on 

mi ght  not  pose any const i t ut i onal  concer ns.   However ,  I  agr ee 

wi t h t he l ead opi ni on t hat  i n l i ght  of  t hese pr oceedi ngs as a 

whol e,  Gonzal ez has met  hi s bur den of  demonst r at i ng a r easonabl e 

l i kel i hood t hat  t he j ur y appl i ed t he l egal l y cor r ect  j ur y 

i nst r uct i on i n a manner  t hat  v i ol at es t he const i t ut i on.  

¶139 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

¶140 I  am aut hor i zed t o st at e t hat  Just i ce PATI ENCE DRAKE 

ROGGENSACK j oi ns t hi s concur r ence.  
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