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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.   The pet i t i oner ,  BNP Par i bas as 

Agent  ( " Par i bas" ) ,  seeks r evi ew of  an unpubl i shed opi ni on of  t he 

cour t  of  appeal s af f i r mi ng an or der  of  t he c i r cui t  cour t . 1  

                                                 
1 BNP Par i bas v .  Ol sen' s Mi l l ,  I nc. ,  No.  2009AP1007,  

unpubl i shed sl i p.  op.  ( Wi s.  Ct .  App. ,  June 30,  2010) .   The cour t  
of  appeal s ent er ed a summar y di sposi t i on pur suant  t o Wi s.  St at .  
§ 809. 21 af f i r mi ng an or der  of  t he c i r cui t  cour t  f or  Gr een Lake 
Count y,  Wi l l i am M.  McMoni gal ,  J.  
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Par i bas and Ol sen' s Mi l l  ent er ed i nt o a vol unt ar y assi gnment  

agr eement  f or  t he benef i t  of  cr edi t or s under  Wi s.  St at .  ch.  128. 2  

The ci r cui t  cour t  or der ed t he sal e of  cer t ai n asset s f r ee and 

cl ear  of  al l  l i ens t o Ol sen' s Mi l l ' s  Acqui s i t i on Company,  LLC 

( " OMAC" ) .    

¶2 As a secur ed cr edi t or ,  Par i bas ar gues t hat  t he c i r cui t  

cour t  er r ed by or der i ng t he sal e of  i t s  col l at er al  f r ee and 

cl ear  of  Par i bas' s secur i t y i nt er est  wi t hout  i t s consent .   

Addi t i onal l y,  i t  cont ends t hat  t he sal e i mper mi ssi bl y 

cont r avened t he or der  of  di st r i but i on of  t he pr oceeds of  a 

debt or ' s est at e set  f or t h i n Wi s.  St at .  § 128. 17( 1) .   

¶3 We concl ude t hat  t he c i r cui t  cour t  er r ed by or der i ng 

t he sal e of  Par i bas' s col l at er al  f r ee and cl ear  of  Par i bas' s 

secur i t y i nt er est  wi t hout  i t s consent .   However ,  because t he 

val ue of  Par i bas' s secur i t y i nt er est  i n t he asset s sol d i s 

uncl ear  on t hi s r ecor d,  we ar e unabl e t o di scer n i f  Par i bas was 

har med as a r esul t  of  t hi s er r or .   We f ur t her  det er mi ne t hat  t he 

cour t  cont r avened t he st at ut e by appr ovi ng an of f er  t hat  

c i r cumvent ed t he or der  of  di st r i but i on mandat ed by 

Wi s.  St at .  § 128. 17( 1) .   Accor di ngl y,  we r ever se t he cour t  of  

appeal s and r emand t o t he c i r cui t  cour t  f or  a det er mi nat i on of  

what  r emedy i s avai l abl e under  t he c i r cumst ances.  

I  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009-

10 ver si on unl ess ot her wi se i ndi cat ed.  
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¶4 I n 2009,  Ol sen' s Mi l l ,  I nc.  was one of  t he l ar gest  

gr ai n el evat or s i n Wi sconsi n.   Ol sen' s Mi l l ' s  l ar gest  cr edi t or  

was a Fr ench bank,  BNP Par i bas,  whi ch had ext ended Ol sen' s Mi l l  

an $80 mi l l i on l i ne of  cr edi t .   I t  i s  undi sput ed t hat  Par i bas 

had a pr oper l y per f ect ed secur i t y i nt er est  i n cer t ai n asset s of  

Ol sen' s Mi l l  i ncl udi ng equi pment ,  r eal  est at e,  i nvent or y,  and 

gener al  i nt angi bl es.   I t  i s  l i kewi se undi sput ed t hat  at  t he t i me 

Ol sen' s Mi l l  def aul t ed on i t s obl i gat i ons t o Par i bas,  

appr oxi mat el y $58 mi l l i on was due and owi ng on t he l oan.   I t  i s  

uncl ear  f r om t he r ecor d,  however ,  what  par t  of  t he $58 mi l l i on 

r epr esent ed a secur ed i nt er est .     

¶5 Ol sen' s Mi l l  had a number  of  cr edi t or s i n addi t i on t o 

Par i bas.   Bayl ake Bank had a pr oper l y per f ect ed secur i t y  

i nt er est  i n cer t ai n asset s.   Ol sen' s Mi l l  al so had a number  of  

unsecur ed cr edi t or s,  i ncl udi ng l ocal  busi nesses and f ar mer s.   

¶6 On Febr uar y 11,  2009,  Par i bas and Ol sen' s Mi l l  ent er ed 

i nt o a wr i t t en agr eement  f or  an assi gnment  f or  t he benef i t  of  

cr edi t or s under  Wi s.  St at .  ch.  128.   The ci r cui t  cour t  appr oved 

t he assi gnment  and appoi nt ed Mi chael  S.  Pol sky as i nt er i m 

r ecei ver  of  Ol sen' s Mi l l ' s  est at e pur suant  t o Wi s.  St at .  

§ 128. 08( 1) ( b) .     

¶7 I n a document  ent i t l ed " Agr eed Or der  Appoi nt i ng 

I nt er i m Recei ver  and Gr ant i ng Ot her  Rel i ef , "  t he cour t  or der ed 

t hat  t he r ecei ver  " shal l  have f ul l  management  aut hor i t y f or  

Ol sen' s asset s"  and shal l  " hol d sai d pr oper t y pendi ng t hi s 

act i on wi t h t he usual  power s and dut i es of  a r ecei ver  under  
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Chapt er  128. "   I t  pr ovi ded t hat  t he r ecei ver  " i s her eby 

aut hor i zed t o sel l  any and al l  of  Ol sen' s pr oper t y f r ee and 

cl ear  of  al l  l i ens,  wi t h al l  l i ens at t achi ng t o t he pr oceeds of  

sal e,  t hr ough publ i c or  pr i vat e pr oceedi ngs,  i n a commer ci al l y  

r easonabl e manner ,  subj ect  t o t he pr i or  consent  of  t he cr edi t or s 

hol di ng per f ect ed l i ens of  t he asset s bei ng sol d,  and t he 

appr oval  of  t he Cour t . "    

¶8 Shor t l y t her eaf t er ,  t he r ecei ver  r equest ed aut hor i t y 

t o sel l  cer t ai n asset s,  i ncl udi ng i nvent or y and owned equi pment . 3  

He aver r ed t hat  " [ t ] he sal e of  Ol sen' s asset s i s subj ect  t o t he 

consent  of  BNP Par i bas and BNP Par i bas has aut hor i zed t he 

Recei ver  t o r epr esent  t o t hi s Cour t  t hat  BNP Par i bas consent s t o 

t he r el i ef  r equest ed i n t hi s Sal e Mot i on. "   He moved t he cour t  

f or  aut hor i t y t o sel l  t he asset s " i n accor dance wi t h t he 

pr oposed pr ocedur es set  f or t h i n t he Auct i on Ter ms and 

Pr ocedur es t o be est abl i shed by t he Recei ver  wi t h t he consent  of  

BNP Par i bas. "     

¶9 The r ecei ver  submi t t ed a document  set t i ng f or t h t he 

agr eed- upon t er ms and pr ocedur es f or  t he auct i on ( her ei naf t er ,  

" Auct i on Ter ms Agr eement " ) .   I n r el evant  par t ,  i t  pr ovi ded t hat  

al l  sal es of  secur ed asset s " shal l  be f r ee and cl ear  of  al l  

l i ens,  c l ai ms and encumbr ances,  wi t h any and al l  l i ens,  c l ai ms 

and encumbr ances at t achi ng t o t he pr oceeds of  sal e i n t he or der  

                                                 
3 The r ecei ver  di d not  seek aut hor i t y t o sel l  ot her  asset s.   

Accor di ngl y,  af t er  t he auct i on,  t he unsol d asset s woul d r emai n 
i n Ol sen' s Mi l l ' s  est at e under  t he r ecei ver ' s management .       
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of  t hei r  pr i or i t y. "   I t  gave t he secur ed cr edi t or s t he opt i on t o 

wi t hhol d consent  t o " t he f i nal  bi d f or  any par t i cul ar  Lot " :   

The sal e of  t he Asset s t hat  ar e subj ect  t o pr oper l y 
per f ect ed l i ens i n f avor  of  Debt or ' s 
l ender s .  .  .  shal l  be subj ect  t o t he consent  of  such 
Lender s,  as t o t he speci f i c  col l at er al  secur i ng such 
Lender ' s c l ai ms.   The Lender s and t he Recei ver  r eser ve 
t he r i ght  t o r ej ect  t he f i nal  bi d f or  any par t i cul ar  
Lot  [ ]  and t o decl i ne t o sel l  any of  t he Asset s i n 
such Lot  at  t he Auct i on.      

¶10 The Auct i on Ter ms Agr eement  speci f i ed t hat  " [ a] l l  bi ds 

ar e subj ect  t o appr oval  of  t he Cour t . "   I t  f ur t her  speci f i ed 

t hat  t he r ecei ver  had aut hor i t y t o accept  a " Wi nni ng Bi d"  and 

t hat  he woul d ask t he cour t  t o appr ove t he " Wi nni ng Bi d" :    

I f  t he Recei ver  agr ees,  i n consul t at i on wi t h t he 
Lender s,  t o accept  a Tent at i ve Wi nni ng Bi d f or  t he 
pur chase of  any Lot  ( a ' Wi nni ng Bi d' ) ,  he shal l  do so 
at  t he concl usi on of  t he Auct i on,  and t he Recei ver  
shal l  use hi s best  ef f or t s t o have t he Cour t  ent er  an 
Or der  aut hor i z i ng t he Recei ver  t o ( a)  consummat e t he 
sal e of  t hat  Lot  pur suant  t o t he t er ms of  t he Wi nni ng 
Bi d,  .  .  .  .  No Wi nni ng Bi d i s  bi ndi ng on t he Recei ver  
or  t he Debt or  unt i l  t he Cour t  ent er s an Or der  
appr ovi ng t he sal e of  t he Asset s  i ncl uded i n such Lot  
pur suant  t o such Wi nni ng Bi d.    

The Recei ver  wi l l  ask t he Cour t  t o appr ove t he best  
of f er  f or  t he Lot s,  wi t h t he r i ght  of  t he Recei ver  t o 
accept  and cl ose on t he sal e wi t h t he next  hi ghest  
bi dder ,  as set  f or t h bel ow,  i f  t he par t y maki ng t he 
best  of f er  f ai l s  t o t i mel y c l ose.     

¶11 The Auct i on Ter ms Agr eement  di d not  cont empl at e t hat  

t he cour t  coul d accept  any bi ds submi t t ed out si de t he auct i on 

pr ocedur es.   Li kewi se,  i t  di d not  pr ovi de t hat  t he cour t  coul d 

appr ove a bi d over  a secur ed cr edi t or ' s obj ect i on t o t he sal e of  

i t s  col l at er al .  
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¶12 The auct i on was hel d on Apr i l  7,  2009,  wi t h t en 

r egi st er ed bi dder s pr esent .   Two f r ont r unner s emer ged.   Ol sen' s 

Mi l l  Acqui s i t i on Cor por at i on ( OMAC) ,  whi ch was headed by Phi l l i p 

J.  Mar t i ni ,  was af f i l i at ed wi t h Ol sen' s Mi l l ' s  pr i or  management .   

PRM Wi sconsi n,  LLC ( PRM)  was af f i l i at ed wi t h t he secur ed 

cr edi t or ,  Par i bas.    

¶13 A t ot al  of  22 bi ds wer e submi t t ed dur i ng f i ve r ounds 

of  bi ddi ng.   Dur i ng t he auct i on,  t he penul t i mat e bi d was 

submi t t ed by OMAC,  and PRM submi t t ed t he f i nal  bi d.   The 

r ecei ver  concl uded t hat  t he " hi ghest  and best  bi d"  was t he f i nal  

bi d submi t t ed by PRM,  and he desi gnat ed i t  as t he Wi nni ng Bi d.    

¶14 The r ecei ver  descr i bed PRM' s Wi nni ng Bi d as f ol l ows:  

$9, 000, 000 f or  al l  owned i nvent or y;  $6, 500, 000 f or  al l  owned 

equi pment  and r eal  est at e;  and PRM shal l  cause Par i bas " t o agr ee 

t o f und cer t ai n l oans or  aut hor i ze t he use of  i t s  cash 

col l at er al ,  up t o $2, 710, 000,  f or  out st andi ng checks due t o 

var i ous f ar mer s and pr oducer s and ot her  post - pet i t i on account s 

payabl e. "   The r ecei ver  al so r epor t ed t hat  PRM " i nf or med t he 

Recei ver  t hat  Buyer  wi l l  of f er  empl oyment  t o subst ant i al l y  al l  

of  t he cur r ent  empl oyees of  Ol sen' s. "     

¶15 The r ecei ver ' s r epor t  advi sed t hat  PRM' s Wi nni ng Bi d 

was " i n excess of  t he l i qui dat i on val ue of  Ol sen' s asset s"  and 

t hat  he bel i eved " t hat  t he pr oposed sal e descr i bed above i s i n 

t he best  i nt er est s of  Ol sen' s cr edi t or s and al l  par t i es- i n-

i nt er est . "   He r epor t ed t hat  Par i bas " has consent ed t o t he 

Wi nni ng Bi d descr i bed above,  and has agr eed t o r el ease i t s 
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l i ens .  .  .  on t he asset s descr i bed above upon payment  t o BNP i n 

cash of  t he net  sal e pr oceeds f r om al l  such sal es. "   He 

r equest ed t he cour t ' s  appr oval  of  PRM' s Wi nni ng Bi d.      

¶16 At  t he hear i ng hel d t he day af t er  t he auct i on,  t he 

r ecei ver  expl ai ned hi s r easons f or  concl udi ng t hat  t he Wi nni ng 

Bi d was t he hi ghest  and best .   He not ed t hat  t he Wi nni ng Bi d was 

$400, 000 hi gher  t han t he bi d submi t t ed by OMAC dur i ng t he 

auct i on.   Fur t her ,  he expl ai ned,  he coul d not  accept  OMAC' s 

auct i on bi d because i t  was cont i ngent  upon Par i bas' s agr eement  

t o r el ease OMAC f r om any l i abi l i t y  i n connect i on wi t h i t s 

acqui s i t i on of  t he asset s:    

Rel ease of  a cause of  act i on i n f avor  of  a t hi r d 
par t y,  Par i bas,  i s not  somet hi ng t hat  I  had t he 
abi l i t y  t o del i ver ,  i s  not  somet hi ng t hat  was i n t he 
l ot  of f er ed f or  sal e and,  i n f act ,  was i n di r ect  
v i ol at i on of  t he bi d pr ocedur es.   The bi d pr ocedur es 
c l ear l y pr ovi ded t hat  al l  bi ds must  be uncondi t i onal .    

¶17 The at t or ney f or  Ol sen' s Mi l l  opi ned t hat  PRM' s 

Wi nni ng Bi d was not  i n t he best  i nt er est  of  t he cr edi t or s 

because,  he asser t ed,  i t  woul d be di f f i cul t  f or  Par i bas t o 

oper at e t he mi l l  as a goi ng concer n.   Lat er  i n t he hear i ng,  he 

asked t he cour t  t o el i c i t  and accept  i nst ead a r evi sed of f er  

f r om OMAC:   

I  t hi nk we' ve got  a r eal  good compet i ng bi dder  t hat ' s 
a r eal  bi dder  t hat  can put  t he whol e t hi ng 
t oget her  .  .  .  and i ndeed i s r eady,  I  t hi nk,  t o meet  
t he bi d her e on t he t abl e t oday except  he' s got  al l  
t he pi eces t oget her  and i t  won' t  r equi r e a l i qui dat i on 
of  al l  t he cor n whi ch woul d sever el y di sr upt  t he 
busi ness of  t he ongoi ng Ol sen' s Mi l l ,  I nc.  or  i t s  
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successor . 4  So f or  t hose r easons,  Your  Honor ,  we 
bel i eve t hat  [ PRM' s Wi nni ng Bi d]  shoul d not  be 
appr oved and t hi s Cour t  shoul d or der  t he r ecei ver  t o 
go back and st r ong- ar m t hese par t i es and see i f  
somet hi ng can' t  be wor ked out  her e.   

¶18 The r ecei ver  cont ended t hat  he had no aut hor i t y t o 

make Par i bas,  a secur ed cr edi t or ,  consent  t o a sal e of  i t s  

secur i t y i nt er est :  " I n [ a]  Chapt er  128 pr oceedi ng,  i f  a secur ed 

cr edi t or  i s  t o r ecei ve l ess t han t he f ul l  amount  due and owi ng,  

t hat  secur ed cr edi t or  needs t o consent  t o t he sal e.   That  has 

al ways been t he r ul e.   And t he bi d pr ocedur es and amended bi d 

pr ocedur es i n t hi s case speci f i cal l y r equi r e t he consent  of  t he 

secur ed cr edi t or s. "    

¶19 He f ur t her  expl ai ned t hat  Par i bas " has consent ed t o 

t he pr oposed sal e t o PRM Wi sconsi n.   Par i bas as agent  has not  

consent ed t o t he bi d submi t t ed by Mr .  Mar t i ni .   I  can' t  do 

anyt hi ng as a r ecei ver  t o make t hem or  t o compel  t hem t o consent  

t o t hat  bi d,  j ust  l i ke I  can' t  compel  t hem t o gi ve a r el ease f or  

ot her  c l ai ms t hat  t hey have. "  

¶20 Bef or e t he cour t  made any deci s i ons,  counsel  f or  

Ol sen' s Mi l l  announced t hat  he i nt ended t o f i l e a pet i t i on f or  

bankr upt cy i n f eder al  cour t .   The cour t  adj our ned t he hear i ng.   

Af t er  t he f eder al  cour t  di smi ssed Ol sen' s Mi l l ' s  bankr upt cy 

pet i t i on,  t he hear i ng bef or e t he c i r cui t  cour t  was r econvened on 

Apr i l  14,  2009.      

                                                 
4 Mar t i ni  t est i f i ed t hat  i f  t he cour t  accept ed hi s bi d,  he 

woul d mer ge t he asset s of  Ol sen' s Mi l l  and Ol sen Br ot her s and 
woul d oper at e t he busi ness as a combi ned gr ai n f aci l i t y .   He 
t est i f i ed t hat  t her e woul d be no l i qui dat i on of  t he st or ed cor n.    
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¶21 Fr om t he out set  of  t he Apr i l  14 hear i ng,  i t  was 

appar ent  t hat  t he c i r cui t  cour t  was i nt er est ed i n or der i ng t he 

r ecei ver  t o sel l  t he asset s t o OMAC.   The cour t  sai d:  " As 

at t r act i ve as t he PRM bi d i s,  t he concer n t hat  t he Cour t  has i s 

whet her  or  not  i t  wi l l ,  i n f act ,  r esul t  i n an ongoi ng busi ness 

or  wi l l ,  i n f act ,  s i mpl y r esul t  i n a l i qui dat i on. "   " When I  

i nj ect  t he el ement  of  equi t y, "  t he cour t  expl ai ned,  t her e mi ght  

be an obl i gat i on t o " eval uat e on bal ance whi ch bi d may i n f act  

be hi gher  and bet t er ,  al l  t hi ngs consi der ed. "     

¶22 Thr oughout  t he hear i ng,  t he par t i es ar gued about  

whet her  t he cour t  had aut hor i t y t o appr ove OMAC' s r evi sed of f er  

i n t he pl ace of  t he Wi nni ng Bi d sel ect ed by t he r ecei ver  and 

consent ed t o by t he secur ed cr edi t or s.   The at t or ney f or  Ol sen' s 

Mi l l  ar gued t hat  t he c i r cui t  cour t  coul d and shoul d appr ove 

OMAC' s r evi sed of f er :  " Equi t y needs t o be done,  al l  t he 

cr edi t or s '  i nt er est s,  you have t o bal ance t hi s  somehow. "   He 

ur ged t he cour t  t o consi der  t he i nt er est s of  t he communi t y:  

" Thi s i s a t er r i bl e posi t i on you' r e i n,  but  t her e' s a bi g 

bal ance her e,  and t her e' s a l ot  of  ot her  cr edi t or s i n t hi s case 

t hat  I  t hi nk t he Cour t  i s  cogni zant ,  ver y cogni zant  of  t hat .   I  

pr obabl y don' t  even need t o poi nt  t hi s out . "   The cour t  

r esponded:  " I  onl y have t o l ook over  your  head. "    

¶23 Par i bas' s at t or ney obj ect ed t o t he pr oposed sal e t o 

OMAC:  " Just  t o make t he r ecor d c l ear ,  I  under st and cr yst al  c l ear  

what  di r ect i on t he Cour t  i s  l eani ng and whi ch way t he Cour t  may 

or der .   I  j ust  want  on t he r ecor d t hat  Par i bas does not  consent ,  
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f or  what ever  t hat  means wi t hi n t he scope of  t he Cour t  or der .   

Just  so ever ybody' s c l ear  on t hat . "    

¶24 The at t or ney f or  Bayl ake Bank,  a second secur ed 

cr edi t or ,  al so obj ect ed.   He ar gued:  " f or  [ t he at t or neys]  t o say 

t o you,  i t ' s  wi t hi n your  power  t o do equi t y and t o spr ead t hese 

compet i ng of f er s ar ound as f ar  as possi bl e,  i t  i gnor es a secur ed 

cr edi t or ' s r i ght s under  Chapt er  409. "   He concl uded:  " i n sum,  

t he Cour t  i s  bound by st at ut es nonet hel ess and cannot  s i mpl y do 

what  i s f ai r  and equi t abl e f or  al l  par t i es. "    

¶25 The r ecei ver  asser t ed t hat  OMAC' s r evi sed of f er  coul d 

not  be accept ed because i t  woul d upset  t he pr i or i t y or der  i n t he 

st at ut es and al so because Par i bas woul d not  consent :  

The pr obl em at  t he end of  t he day i s t hat  BNP Par i bas 
as agent  has a 58 mi l l i on dol l ar  c l ai m.   I f  i t  
r ecei ves 5 mi l l i on dol l ar s as a val ue of  t hi s c l ai m,  
i t  st i l l  has a 53 mi l l i on dol l ar  unsecur ed cl ai m i n 
t hi s case.   And whi l e ot her  unsecur ed cl ai ms,  f or war d 
cont r act s and pr epai d expenses,  under  Mr .  Mar t i ni ' s  
pr oposal ,  ar e bei ng pai d one hundr ed per cent ,  BNP 
Par i bas as agent ' s unsecur ed cl ai m of  over  f i f t y  
mi l l i on dol l ar s,  i s  r ecei v i ng not hi ng.   And t hat  [ ]  
of f er ,  i s  not  accept abl e t o BNP Par i bas.      

¶26 Addi t i onal l y,  t he r ecei ver  expr essed concer n t hat  t he 

t er ms of  OMAC' s r evi sed of f er  wer e nebul ous because t hey had 

emer ged pi ecemeal  dur i ng t he cour se of  t he hear i ng bef or e t he 

cour t .   The cour t  adj our ned t o al l ow f or  f ur t her  negot i at i on.      

¶27 When t he hear i ng was r econvened l at er  t hat  day,  OMAC 

submi t t ed a t hr ee- page handwr i t t en bi d t hat  i ncl uded t he 

f ol l owi ng t er ms:  $6. 5 mi l l i on f or  al l  r eal  est at e,  r ol l i ng 

st ock,  l eased and owned equi pment ;  $9 mi l l i on f or  al l  i nvent or y;  



No.  2009AP1007 
   

 

11 
 

and ot her  consi der at i on i n t he f or m of  a commi t ment  t o honor  al l  

checks and obl i gat i ons t o cer t ai n pr oducer s,  a commi t ment  t o 

honor  al l  f or war d cont r act s of  pr oducer s,  a commi t ment  t o honor  

pr epai d i nvent or y of  pr oducer s,  and a commi t ment  t o honor  al l  

pr e-  and post - pet i t i on t r ade account s payabl e.   OMAC speci f i ed 

t hat  i t  was not  obl i gat ed t o pay t he $9 mi l l i on f or  i nvent or y 

upf r ont ,  but  r at her ,  i t  woul d pay as t he i nvent or y was sol d of f  

or  wi t hi n 180 days of  c l osi ng.    

¶28 I n r esponse,  t he r ecei ver  al er t ed t he cour t  t o 

addi t i onal  pr obl ems r ai sed by OMAC' s r evi sed of f er .   Fi r st ,  he 

expl ai ned,  " Par i bas has not  consent ed t o f i nance t he sal e of  i t s  

col l at er al  over  t hi s per i od of  t i me,  whi ch i s a separ at e 

pr obl em. "   Second,  he expl ai ned t hat  t he of f er  woul d di sr upt  t he 

pr i or i t y scheme set  f or t h i n Wi s.  St at .  § 128. 17 f or  t he 

di st r i but i on of  asset s t o var i ous cr edi t or s:    

What  OMAC has pr oposed i s t hat  .  .  .  cer t ai n gener al  
unsecur ed cl ai ms of  t he buyer ' s choi ce be pai d i n f ul l  
whi l e ot her s get  not hi ng,  and whi l e c l ai ms of  a hi gher  
pr i or i t y,  t axes,  wages,  admi ni st r at i ve expenses,  may 
or  may not  get  pai d i n f ul l .      

 .  .  .   

My concer n i s  i f ,  f or  exampl e,  t her e ar e post - pet i t i on 
t axes,  payr ol l  t axes——I  don' t  know i f  t her e 
ar e.  .  .  .  I  don' t  know i f  t her e' s wage cl ai ms.   I  
don' t  know i f  t her e' s vacat i on c l ai ms.   I  don' t  know 
what  empl oyment  c l ai ms t her e may be.   Al l  of  whi ch 
have pr i or i t y over  gener al  unsecur ed cl ai ms.   And t o 
me t he cor e of  t he pr obl em i s t hat  pi cki ng and 
choosi ng cer t ai n gener al  unsecur ed pr e- pet i t i on c l ai ms 
t o pay i n f ul l  .  .  .  and l eavi ng ever ybody el se at  
zer o,  I  t hi nk i s a pr obl em.    
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¶29 As t he cour t  and par t i es waded t hr ough t he speci f i cs 

of  OMAC' s r evi sed of f er  i n det ai l ,  Par i bas' s at t or ney agai n 

obj ect ed:   

[ W] e don' t  t hi nk t he Cour t  can appr ove t hi s of f er  
because of  our  l ack of  consent ,  whi ch i s r equi r ed 
under  t he st at ut e.  .  .  .  And so wher e I  t hi nk we end 
up,  Your  Honor ,  i s  we go t hr ough a l ot  of  t he det ai l s 
and speci f i cs,  but  we get  t o a s i t uat i on wher e you' r e 
gonna be f aced wi t h a much mor e di f f i cul t  quest i on on 
whet her  you can cr am t hi s of f er  i nt o Chapt er  128 
wi t hout  t he consent  of  t he l ender s.  .  .  .  So I  want ed 
t o at  l east  l et  you know t hat  now and not  l et  my 
si l ence somehow const i t ut e consent  and t o r ai se i t  
wi t h you at  t hi s poi nt .   

¶30 The ci r cui t  cour t  concl uded t hat  t he negot i at i ons had 

pr oduced " an enhanced second of f er  t hat  has met  and exceeded t he 

or i gi nal  of f er  t hat  t he Cour t  was bei ng asked t o appr ove. "   

Wi t hout  speci f i cal l y addr essi ng any st at ut or y t ext ,  t he cour t  

appr oved OMAC' s r evi sed of f er  because i t  " wor ks f or  t he bal anced 

i nt er est  of  t hose who ar e ent i t l ed t o be pr ot ect ed. "   " I f  I  

can' t  do what  I ' ve been at t empt i ng t o do or  I  can' t  do what  I ' ve 

been asked t o do, "  t he cour t  det er mi ned,  " t hen t he whol e pur pose 

of  Chapt er  128 woul d seem t o be out  t he wi ndow.   And I ' m not  

about  t o buy t hat . "   

¶31 The cour t  or der ed t he r ecei ver  t o accept  OMAC' s 

r evi sed of f er .   I n i t s wr i t t en deci s i on,  i t  f ound as a f act  t hat  

Par i bas had a secur i t y i nt er est  i n cer t ai n asset s of  Ol sen' s,  

whi ch i ncl uded equi pment ,  r eal  est at e,  i nvent or y,  and gener al  

i nt angi bl es.   Fur t her ,  i t  f ound t hat  Par i bas di d not  consent  t o 

t he sal e of  i t s  col l at er al  f r ee and cl ear  of  i t s  secur i t y 

i nt er est :  
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[ Par i bas]  has a pr oper l y per f ect ed secur i t y i nt er est  
i n cer t ai n asset s of  Ol sen' s ( i ncl udi ng equi pment ,  
r eal  est at e,  i nvent or y and gener al  i nt angi bl es) ,  does 
not  consent  t o t he OMAC Of f er  descr i bed above,  or  t he 
sal e of  t he Subj ect  Asset s i n accor dance t her ewi t h and 
has not  agr eed t o r el ease i t s l i ens and secur i t y 
i nt er est s on t he asset s descr i bed above.   

¶32 The cour t  " over r ul ed"  t he r ecei ver ' s r ecommendat i on 

and Par i bas' s obj ect i ons t o OMAC' s r evi sed of f er ,  and i t  

concl uded t hat  " t he sal e of  t he Subj ect  Asset s by t he Recei ver  

t o OMAC pur suant  t o t he OMAC Of f er  wi l l  const i t ut e a val i d,  

l egal  and enf or ceabl e t r ansf er  t o OMAC of  al l  r i ght ,  t i t l e and 

i nt er est  of  t he Recei ver  t o t he Subj ect  Asset s,  f r ee and cl ear  

of  al l  l i ens,  cl ai ms and encumbr ances. "   The cour t  det er mi ned 

t hat  t he payment s r ecei ved by Par i bas f or  i nvent or y woul d be " i n 

par t i al  sat i sf act i on of  i t s  secur ed cl ai m. "   

¶33 The cour t ' s  wr i t t en deci s i on acknowl edged t hat  t he 

r ecei ver shi p woul d cont i nue af t er  t he c l osi ng,  gi ven t hat  

cer t ai n asset s of  Ol sen' s Mi l l  had not  been i ncl uded i n t he 

sal e.   I t  expl ai ned:  " The Recei ver  shal l  cont i nue t o admi ni st er  

al l  asset s of  t he r ecei ver shi p est at e ot her  t han t he Subj ect  

Asset s,  i ncl udi ng,  wi t hout  l i mi t at i on,  account s r ecei vabl e,  

cont r act  r i ght s,  cash,  t he t ax r ef und owed t o Ol sen' s,  any 

avoi dance act i ons and al l  ot her  c l ai ms or  causes of  act i on of  

Ol sen' s or  t he r ecei ver shi p est at e .  .  .  except  any pr ef er ence 

act i ons agai nst  pr oducer s,  whi ch wi l l  not  be pur sued by t he 

Recei ver . "  

¶34 Fr om t he r ecor d and t he ci r cui t  cour t ' s  f i ndi ngs of  

f act ,  i t  i s  c l ear  t hat  t he sal e i ncl uded equi pment ,  r eal  est at e,  

and i nvent or y,  and t hat  Par i bas hel d a secur i t y i nt er est  i n 



No.  2009AP1007 
   

 

14 
 

t hese asset s.   I t  i s  uncl ear ,  however ,  whet her  Par i bas hel d a 

secur i t y i nt er est  i n any of  t he ot her  asset s t hat  wer e sol d.    

¶35 Par i bas asked t hat  t he j udgment  be st ayed pendi ng 

appeal .   The ci r cui t  cour t  deni ed t he mot i on.   Par i bas t hen 

f i l ed a pet i t i on f or  a super vi sor y wr i t  and a mot i on f or  

emer gency r el i ef  i n t he cour t  of  appeal s and al so i n t hi s cour t .   

These r equest s wer e deni ed.          

¶36 On appeal ,  t he cour t  of  appeal s af f i r med i n an 

unpubl i shed summar y di sposi t i on.   BNP Par i bas v .  Ol sen' s Mi l l ,  

I nc. ,  No.  2009AP1007,  unpubl i shed sl i p.  op.  ( Wi s.  Ct .  App. ,  June 

30,  2010) .   A cent r al  pr emi se of  t he cour t  of  appeal s '  opi ni on 

was t hat  Wi s.  St at .  ch.  128 per mi t s a c i r cui t  cour t  t o val ue a 

secur ed cr edi t or ' s secur i t y i nt er est ,  and t hat  t he c i r cui t  cour t  

had val ued Par i bas' s col l at er al  at  $9 mi l l i on.   I d.  at  4.   

Because Par i bas had been pai d $9 mi l l i on,  t he cour t  of  appeal s 

concl uded t hat  Par i bas' s ar gument s wer e moot .   I d.       

I I  

¶37 We ar e r equi r ed t o det er mi ne whet her  t he c i r cui t  cour t  

er r ed under  Wi s.  St at .  ch.  128 and ot her  appl i cabl e l aw when i t  

or der ed t he sal e of  Par i bas' s col l at er al  wi t hout  Par i bas' s 

consent  and appr oved t he di st r i but i on of  pr oceeds f r om t he sal e.   

Resol ut i on of  t hese i ssues r equi r es st at ut or y i nt er pr et at i on.   

We i nt er pr et  st at ut es i ndependent l y of  t he i nt er pr et at i ons 

r ender ed by t he c i r cui t  cour t  and t he cour t  of  appeal s.   Mar t i n 

v.  Am.  Fam.  Mut .  I ns.  Co. ,  2002 WI  40,  ¶11,  252 Wi s.  2d 103,  643 

N. W. 2d 452.  
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I I I  

¶38 Al t hough Wi s.  St at .  ch.  128 was cr eat ed i n 1937, 5  

t her e ar e r el at i vel y f ew appel l at e cases devot ed t o i t s 

i nt er pr et at i on.   We begi n wi t h an over vi ew of  t he l aws gover ni ng 

pr oceedi ngs under  chapt er  128.   Next ,  we t ur n t o appl y i ng t hose 

l aws t o eval uat e whet her  t he c i r cui t  cour t  er r ed when i t  or der ed 

t he sal e of  Par i bas' s col l at er al  wi t hout  i t s consent  and 

appr oved t he di st r i but i on of  t he pr oceeds f r om t he sal e.   

Fi nal l y,  we di scuss i ssues r el at ed t o r emedy.  

A 

¶39 Chapt er  128,  whi ch gover ns assi gnment s f or  t he benef i t  

of  cr edi t or s,  pr ovi des a st at e l aw al t er nat i ve t o f eder al  

bankr upt cy.   I t  set s f or t h a st at ut or y scheme under  whi ch a 

debt or ' s asset s may be l i qui dat ed and t he pr oceeds di st r i but ed 

t o cr edi t or s i n an or der l y and cont r ol l ed manner .   See Char l es 

G.  Cent er ,  et  al ,  Wi sconsi n Busi ness Advi sor  Ser i es:  Col l ect i ons 

and Bankr upt cy § 4. 2. 16 ( 2006) .   Wi sconsi n St at .  § 128. 01 

pr ovi des t hat  " t he c i r cui t  cour t s shal l  have super vi s i on of  

pr oceedi ngs under  t hi s chapt er  and may make al l  necessar y or der s 

and j udgment s t her ef or  and al l  assi gnment s f or  t he benef i t  of  

cr edi t or s shal l  be subj ect  t o t hi s chapt er . "    

¶40 To i ni t i at e t he assi gnment ,  t he debt or  desi gnat es an 

assi gnee who f i l es t he assi gnment  wi t h t he c l er k of  cour t .   See 

Wi s.  St at .  § 128. 02.   Upon t he cour t ' s  appr oval  of  an 

assi gnment ,  t he assi gnee i s " vest ed wi t h t he power s of  a 

                                                 
5 See § 2,  ch.  431,  Laws of  1937.  
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r ecei ver "  and i s or der ed t o " admi ni st er  t he debt or ' s est at e 

pur suant  t o"  chapt er  128.   Wi s.  St at .  § 128. 05( 1) .    

¶41 To ef f ect i vel y admi ni st er  t he debt or ' s est at e,  t he 

r ecei ver  must  det er mi ne t he debt or ' s asset s and l i abi l i t i es.   

Ther ef or e,  t he r ecei ver  i s r equi r ed t o f i l e a cor r ect  i nvent or y 

of  any asset s and a l i s t  of  cr edi t or s,  set t i ng f or t h t he amount  

due each cr edi t or . 6  Wi s.  St at .  § 128. 13.   Cr edi t or s ar e gi ven 

not i ce of  t he pr oceedi ngs,  and unsecur ed cr edi t or s ar e r equi r ed 

t o t i mel y f i l e t hei r  c l ai ms agai nst  t he debt or ' s est at e.   

Wi s.  St at .  § 128. 14;  Wi s.  St at .  § 128. 15( 2) .  

¶42 Wi t h per mi ssi on of  t he cour t ,  t he r ecei ver  may sel l  

asset s and di st r i but e t he pr oceeds of  t he sal e.   Of t en,  t he 

pr oceeds wi l l  be i nsuf f i c i ent  t o sat i sf y al l  debt s and 

obl i gat i ons.   Accor di ngl y,  Wi s.  St at .  § 128. 17( 1)  mandat es t he 

or der  of  di st r i but i on of  t he pr oceeds. 7   
                                                 

6 The r ecei ver ' s  i nvent or y i s  not  i ncl uded i n t he r ecor d 
bef or e t hi s cour t .    

7 Wi sconsi n St at .  § 128. 17( 1)  pr ovi des t hat  " [ t ] he or der  of  
di st r i but i on out  of  t he debt or ' s est at e shal l  be as f ol l ows" :  

( a)  The act ual  and necessar y cost s of  pr eser vi ng t he 
est at e subsequent  t o t he commencement  of  t he 
pr oceedi ngs.   

( b)  Cost s of  admi ni st r at i on i ncl udi ng a r easonabl e 
at t or ney' s f ee f or  t he r epr esent at i on of  t he debt or .  

( d)  Wages .  .  .  whi ch have been ear ned wi t hi n 3 mont hs 
bef or e t he dat e of  t he commencement  of  t he 
pr oceedi ngs .  .  .  .  

( e)  Taxes,  assessment s and debt s due t he Uni t ed 
St at es,  t hi s st at e or  any count y,  di st r i ct  or  
muni ci pal i t y.  
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¶43 Ther e ar e s i gni f i cant  di f f er ences i n t he t r eat ment  of  

secur ed cr edi t or s and gener al  unsecur ed cr edi t or s under  chapt er  

128.   Unsecur ed cr edi t or s have no pr oper t y i nt er est  i n t he 

debt or ' s asset s,  and t hey cannot  wi t hhol d consent  t o t he sal e of  

t he est at e' s asset s.   Fur t her ,  unsecur ed cr edi t or s ar e ent i t l ed 

t o di st r i but i on of  any pr oceeds of  a sal e onl y af t er  pr i or i t y 

c l ai ms have been sat i sf i ed.   See Wi s.  St at .  § 128. 17( 1) ;  

Col l ect i ons and Bankr upt cy,  supr a,  § 4. 2. 23.    

¶44 We expl ai ned i n Wi sconsi n Br i ck & Bl ock Cor por at i on v.  

Vogel ,  54 Wi s.  2d 321,  326,  195 N. W. 2d 664 ( 1972) ,  t hat  " [ a]  

secur ed cr edi t or  under  ch.  128 cannot  have hi s secur i t y t aken 

away f r om hi m wi t hout  hi s consent . "   Wi t hout  t he secur ed 

cr edi t or ' s consent  t o t he sal e of  i t s  col l at er al ,  " t he cour t  

[ does]  not  have t he power  i n t he ch.  128,  St at s. ,  pr oceedi ng t o 

sel l  t he pr oper t y f r ee of  t he [ secur ed cr edi t or ' s]  mor t gage[ . ] "   

I d.  at  329.    

¶45 Thi s expl anat i on r ecogni zes t he asser t i on advanced by 

Par i bas at  t he out set  of  i t s  or al  ar gument .   I t  asser t ed:  " To 

deci de t hi s case,  t hi s cour t  need not  depar t  f r om t he undi sput ed 

f act s,  t he st at ut or y commands of  ch.  128,  and t he most  basi c 

l egal  pr i nci pl es of  secur ed t r ansact i ons.   The f or emost  of  t hose 

pr i nci pl es i s t hat  a cour t  cannot  compr omi se,  cannot  el i mi nat e,  

                                                                                                                                                             
( f )  Ot her  debt s ent i t l ed t o pr i or i t y.  

( g)  Debt s due t o cr edi t or s gener al l y,  i n pr opor t i on t o 
t he amount  of  t hei r  c l ai ms,  as al l owed.  

( h)  Af t er  payment  of  t he f or egoi ng,  t he sur pl us,  i f  
any,  shal l  be r et ur ned t o t he debt or .  
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cannot  depr eci at e a secur ed i nt er est  wi t hout  t he consent  of  t he 

i nt er est  hol der . "    

¶46 An exampl e of  t hi s asser t i on l i es i n a secur i t y 

i nt er est  i n i nvent or y gover ned by t he Uni f or m Commer ci al  Code,  

Wi s.  St at .  ch.  409.   The gener al  r ul e under  t hat  chapt er  i s t hat  

a secur ed cr edi t or  must  consent  bef or e i t s col l at er al  may be 

sol d f r ee and cl ear  of  l i ens:  " A secur i t y i nt er est  or  

agr i cul t ur al  l i en cont i nues i n col l at er al  not wi t hst andi ng sal e,  

l ease,  l i cense,  exchange,  or  ot her  di sposi t i on t her eof  unl ess 

t he secur ed par t y aut hor i zed t he di sposi t i on f r ee of  t he 

secur i t y i nt er est  or  agr i cul t ur al  l i en. "   Wi s.  St at .  

§ 409. 315( 1) ( a)  ( emphasi s added) ;  see al so Cr i st i na M.  Choi  & 

Mar gar et  E. M.  Ut t er back,  Wi sconsi n Secur ed Tr ansact i ons Under  

Revi sed Ar t i c l e 9 of  t he Uni f or m Commer ci al  Code § 8- 1 ( r ev.  ed.  

2010)  ( expl ai ni ng t hat  § 419. 315( 1) ( a)  set s f or t h a " gener al  

r ul e"  wi t h many except i ons) . 8   

¶47 Wi sconsi n St at .  § 128. 18 gover ns t he val i di t y of  l i ens 

when t her e has been an assi gnment  f or  t he benef i t  of  cr edi t or s.   

Under  some ci r cumst ances,  a r ecei ver  may det er mi ne t hat  a l i en 

on t he debt or ' s pr oper t y i s voi d or  may be di ssol ved,  such as 

when t he l i en was gi ven i n an at t empt  t o c i r cumvent  t he or der  of  

                                                 
8 A l i en i s a " l egal  r i ght  or  i nt er est  t hat  a cr edi t or  has 

i n anot her ' s pr oper t y,  l ast i ng [ usual l y]  unt i l  a debt  or  dut y 
t hat  i t  secur es i s sat i sf i ed. "   Bl ack' s Law Di ct i onar y 933 ( 7t h 
ed.  1999) .      
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di st r i but i on set  f or t h i n chapt er  128. 9  By cont r ast ,  t hose l i ens 

" gi ven or  accept ed i n good f ai t h and f or  a pr esent  consi der at i on 

whi ch have been pr oper l y r ecor ded or  f i l ed shal l ,  t o t he ext ent  

of  such pr esent  consi der at i on onl y,  not  be af f ect ed by t he 

pr ovi s i ons of  [ chapt er  128] . "   Wi s.  St at .  § 128. 18( 4)  ( emphasi s 

added) .    

¶48 Accor di ngl y,  when a l i en gi ven and accept ed i n good 

f ai t h meet s t he condi t i ons set  f or t h i n § 128. 18( 4) ,  i t  i s  " not  

[ ]  af f ect ed by"  t he pr ovi s i ons of  chapt er  128.   As one 

comment at or  has expl ai ned,  " t her e i s no quest i on t hat  a 

r ecei ver ' s abi l i t y  t o sel l  col l at er al  depends on t he secur ed 

cr edi t or ' s consent . "   Paul  A.  Lucey,  The Li qui dat i ng " Chapt er  

11"  i n St at e Cour t s,  Am.  Bankr .  I nst .  J. ,  Feb.  2001,  at  12.  

¶49 At t or ney Lucey compar ed t he gr eat  power  t hat  

bankr upt cy t r ust ees may wi el d over  secur ed cr edi t or s wi t h t he 

l esser  aut hor i t y  wi el ded by a r ecei ver  appoi nt ed under  st at e 

l aw:   

A bankr upt cy t r ust ee can use col l at er al ,  even cash 
col l at er al ,  over  t he obj ect i on of  a secur ed cr edi t or  
i f  t hat  cr edi t or ' s i nt er est s ar e adequat el y pr ot ect ed 

                                                 
9 For  exampl e,  Wi s.  St at .  § 128. 18( 3) ( b) 3 pr ovi des t hat  

l i ens cr eat ed wi t hi n f our  mont hs bef or e t he f i l i ng of  an 
assi gnment  shal l  be di ssol ved i f  t he l i en " was sought  and 
per mi t t ed i n f r aud of  t he pr ovi s i ons of  t hi s chapt er . "   
Wi sconsi n St at .  § 128. 18( 5)  pr ovi des t hat  " [ a] l l  conveyances,  
t r ansf er s,  assi gnment s or  encumbr ances of  a debt or ' s pr oper t y"  
gi ven by t he debt or  wi t hi n f our  mont hs pr i or  t o t he f i l i ng of  a 
pet i t i on " wi t h t he i nt ent  and pur pose on t he debt or ' s par t  t o 
hi nder ,  del ay,  or  def r aud any of  t he debt or ' s cr edi t or s shal l  be 
voi d as agai nst  t he debt or ' s cr edi t or s except  as t o pur chaser s 
i n good f ai t h and f or  a pr esent  f ai r  consi der at i on. "    



No.  2009AP1007 
   

 

20 
 

under  [ pr ovi s i ons of  t he bankr upt cy code] .   Ther e i s 
no compar abl e power  under  st at e r ecei ver shi p l aw.   I f  
t he secur ed cr edi t or  i n a r ecei ver shi p want s t o t ake 
i t s bal l  and go home,  t he game i s over .  

Si mi l ar l y,  whi l e t her e may be a di v i s i on of  aut hor i t y 
as t o whet her  a bankr upt cy cour t  can aut hor i ze t he 
sal e of  asset s  under  [ f eder al  bankr upt cy l aw]  over  t he 
obj ect i on of  a secur ed cr edi t or ,  t her e i s no quest i on 
t hat  a r ecei ver ' s abi l i t y  t o sel l  col l at er al  depends 
on t he secur ed cr edi t or ' s consent .  

I d.  ( emphasi s added) .   

¶50 Wi sconsi n st at ut es,  case l aw,  and comment ar y ar e i n 

accor d.   A secur ed cr edi t or  may wi t hhol d i t s consent  t o t he sal e 

of  i t s  col l at er al  i n a chapt er  128 pr oceedi ng.   I f  i t  does,  t he 

cour t  cannot  or der  t he sal e of  t he col l at er al  f r ee and cl ear  of  

t he secur ed cr edi t or ' s l i en.    

¶51 I n ot her  s i t uat i ons,  however ,  a secur ed cr edi t or  " may 

r eadi l y agr ee t o admi ni st r at i on and l i qui dat i on of  col l at er al  i n 

a chapt er  128 pr oceedi ng because t hi s i s of t en an economi cal  

means of  r eal i z i ng on col l at er al . "   Col l ect i ons and Bankr upt cy,  

supr a,  § 4. 2. 20.   I f  t he secur ed cr edi t or  does consent  t o t he 

sal e f r ee and cl ear  of  i t s  secur i t y i nt er est ,  i t  i s  ent i t l ed t o 

t he pr oceeds of  t he sal e of  i t s  col l at er al  i n or der  of  pr i or i t y.    

¶52 When t he val ue of  t he secur ed cr edi t or ' s col l at er al  i s 

uncer t ai n or  i n di sput e,  Wi s.  St at .  § 128. 25 set s f or t h a 

pr ocedur e by whi ch i t s val ue may be det er mi ned. 10  The secur ed 

cr edi t or  may det er mi ne t he val ue t hr ough col l ect i on ( i f  t he 

secur i t y i s an obl i gat i on t o pay money)  or  by cr edi t or ' s sal e 

                                                 
10  Wi sconsi n St at .  § 128. 25 i s  t he Uni f or m Act  Gover ni ng 

Secur ed Cr edi t or ' s Di v i dends i n Li qui dat i on Pr oceedi ngs.    
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( i f  t he asset  i s somet hi ng ot her  t han t he payment  of  money) .   

Wi s.  St at .  § 128. 25( 5) .   Al t er nat i vel y,  i t  may be det er mi ned by 

compr omi se i f  a pet i t i on i s f i l ed and t he secur ed cr edi t or  and 

t he l i qui dat or  agr ee upon val ue,  by l i t i gat i on,  or  by 

l i qui dat or ' s sal e.   Wi s.  St at .  § 128. 25( 6) . 11   

B 

¶53 Havi ng set  f or t h t he chapt er  128 pr ocedur es,  we t ur n 

t o appl y i ng t hem t o t he f act s of  t hi s case.   I t  i s  undi sput ed 

t hat  Par i bas had a pr oper l y per f ect ed secur i t y i nt er est  i n 

cer t ai n asset s of  Ol sen' s Mi l l ,  i ncl udi ng equi pment ,  r eal  

est at e,  i nvent or y,  and gener al  i nt angi bl es. 12  Ther ef or e,  under  

                                                 
11 Addi t i onal l y,  r egar dl ess of  whet her  a secur ed cr edi t or  

consent s t o l i qui dat i on of  i t s  col l at er al ,  t he secur ed cr edi t or  
may make a c l ai m agai nst  t he debt or ' s est at e f or  any def i c i ency.   
Wi sconsi n St at .  § 128. 15( 2)  pr ovi des:  " Cl ai ms of  secur ed 
cr edi t or s may be al l owed t o enabl e such cr edi t or s t o par t i c i pat e 
i n t he pr oceedi ngs but  shal l  be al l owed f or  such sums onl y as 
shal l  be pr oved t o be due,  over  and above t he val ue of  t he 
secur i t i es,  and di v i dends shal l  be pai d onl y upon t he excess of  
t he c l ai m over  t he val ue of  t he secur i t y at  t he t i me of  t he 
commencement  of  t he pr oceedi ngs. "  

Wi sconsi n St at .  § 128. 25( 4)  pr ovi des t hat  t he val ue of  t he 
debt or ' s secur i t y i s cr edi t ed agai nst  t he secur ed cr edi t or ' s 
t ot al  c l ai m:  " Di v i dends pai d t o secur ed cr edi t or s shal l  be 
comput ed onl y upon t he bal ance due af t er  t he val ue of  al l  
secur i t y not  exempt  f r om t he cl ai ms of  unsecur ed cr edi t or s and 
not  r el eased or  sur r ender ed t o t he l i qui dat or ,  i s  det er mi ned and 
cr edi t ed upon t he cl ai m secur ed by i t . "  

12 Ci r cui t  Cour t ' s  f i ndi ng of  f act  #14.   I n i t s br i ef  t o 
t hi s cour t ,  OMAC acknowl edged t hat  " t her e i s no di sput e t hat  
[ Par i bas' s]  l i ens f al l  squar el y wi t hi n t he cr i t er i a est abl i shed 
by § 128. 18( 4) ;  i t s  l i ens wer e gi ven t o secur e i ndebt edness and 
t hen evi denced and per f ect ed by appr opr i at e UCC f i nanci ng 
st at ement s. "  
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Wi s.  St at .  § 128. 18( 4) ,  Par i bas' s l i en on t hese asset s was " not  

[ ]  af f ect ed by"  t he pr ovi s i ons of  chapt er  128.   Accor di ng t o 

Wi sconsi n Br i ck & Bl ock,  " t he cour t  di d not  have t he power  i n 

t he ch.  128 [ ]  pr oceedi ng"  t o sel l  t he col l at er al  f r ee of  

Par i bas' s secur i t y i nt er est  wi t hout  Par i bas' s consent .   54 

Wi s.  2d at  329.    

¶54 Al t hough OMAC i ni t i al l y  acknowl edges t he need f or  

consent  by a secur ed cr edi t or ,  i t  cont ends t hat  Par i bas' s 

par t i c i pat i on i n t he chapt er  128 pr oceedi ngs const i t ut ed consent  

under  t hese f act s.   I t  ar gues t hat  by v i r t ue of  Par i bas' s 

i ni t i at i on and par t i c i pat i on i n t he r ecei ver shi p pr oceedi ng,  

Par i bas had al r eady pr ovi ded consent  t o t he sal e of  i t s  

col l at er al  f r ee and cl ear  of  al l  l i ens.   I t  cont ends t hat  no 

f ur t her  consent  was r equi r ed f r om Par i bas.   For  t hi s  

pr oposi t i on,  OMAC quot es a por t i on of  t hi s cour t ' s  deci s i on i n 

Wi sconsi n Br i ck & Bl ock.     

¶55 I n t hat  case,  t he debt or  made a vol unt ar y assi gnment  

f or  t he benef i t  of  cr edi t or s under  chapt er  128.   54 Wi s.  2d at  

323.   The secur ed cr edi t or ,  whi ch hel d a mor t gage on t he 

debt or ' s pr oper t y,  had not  appear ed i n t he chapt er  128 

pr oceedi ngs and di d not  f i l e any cl ai m based on i t s mor t gage.   

I d.   On r evi ew,  t hi s cour t  det er mi ned t hat  because t he secur ed 

cr edi t or  had not  par t i c i pat ed i n t he pr oceedi ngs,  t he c i r cui t  

cour t  had no aut hor i t y t o sel l  t he pr oper t y f r ee of  t he 

mor t gage.    



No.  2009AP1007 
   

 

23 
 

¶56 I n maki ng t hi s  det er mi nat i on,  we st at ed:  " As a gener al  

r ul e t he cour t  has t he power  under  ch.  128,  St at s. ,  t o sel l  t he 

assi gnor ' s pr oper t y f r ee of  val i d l i ens and encumbr ances i f  t he 

l i enhol der  par t i c i pat es i n t he pr oceedi ng. "   I d.  at  326.   I n 

Wi sconsi n Br i ck & Bl ock,  t hi s cour t  f ocused on t he r ol e of  

par t i c i pat i on because t he secur ed cr edi t or  had not  par t i c i pat ed 

i n t he pr oceedi ngs.   Wi t hout  par t i c i pat i on,  t he secur ed cr edi t or  

coul d not  have consent ed t o t he sal e.    

¶57 The Wi sconsi n Br i ck & Bl ock cour t  hel d t hat  a secur ed 

cr edi t or ' s par t i c i pat i on i n t he r ecei ver shi p pr oceedi ng was 

necessar y t o est abl i sh consent .   I t  shoul d not  be r ead t o 

suggest  t hat  t he secur ed cr edi t or ' s par t i c i pat i on was 

suf f i c i ent ,  by i t sel f ,  t o est abl i sh consent .   Li kewi se,  i t  

shoul d not  be r ead t o suggest  t hat  t he cr edi t or ' s par t i c i pat i on 

i n t he pr oceedi ngs t r umps t he secur ed cr edi t or ' s expr ess 

obj ect i on t o t he sal e of  i t s  col l at er al .   OMAC r eads t he quot ed 

l anguage f r om Wi sconsi n Br i ck & Bl ock out  of  cont ext .  

¶58 Her e,  Par i bas consent ed t o a sal e of  t he secur ed 

asset s under  t he pr ocedur es out l i ned i n t he Auct i on Ter ms 

Agr eement .   However ,  t he cour t  accept ed an of f er  t hat  was not  

submi t t ed dur i ng t he auct i on,  was not  submi t t ed i n accor dance 

wi t h t he Auct i on Ter ms Agr eement ,  and was not  sel ect ed by t he 

r ecei ver .    

¶59 Dur i ng t he hear i ng,  Par i bas' s at t or ney r ai sed mul t i pl e 

obj ect i ons t o t he pr oposed sal e t o OMAC.   Ear l y i n t he hear i ng,  

he t ol d t he cour t  t hat  Par i bas di d not  consent  t o t he sal e of  
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i t s col l at er al :  " I  j ust  want  on t he r ecor d t hat  Par i bas does not  

consent ,  f or  what ever  t hat  means wi t hi n t he scope of  t he Cour t  

or der .   Just  so ever ybody' s cl ear  on t hat . "   Lat er  i n t he 

hear i ng,  Par i bas' s at t or ney agai n obj ect ed t o t he sal e of  t he 

col l at er al :  " [ W] e don' t  t hi nk t he Cour t  can appr ove t hi s of f er  

because of  our  l ack of  consent ,  whi ch i s r equi r ed under  t he 

st at ut e.  .  .  .   So I  want ed t o at  l east  l et  you know t hat  now 

and not  l et  my si l ence somehow const i t ut e consent  and t o r ai se 

i t  wi t h you at  t hi s poi nt . "   

¶60 Gi ven Par i bas' s r epeat ed asser t i ons t hat  i t  di d not  

consent  t o t he sal e of  i t s  col l at er al ,  t he c i r cui t  cour t  made a 

f i ndi ng of  f act .   I t  f ound t hat  Par i bas " [ di d]  not  consent  t o 

t he OMAC Of f er  descr i bed above,  or  t he sal e of  t he Subj ect  

Asset s i n accor dance t her ewi t h and has not  agr eed t o r el ease i t s 

l i ens and secur i t y i nt er est s on t he asset s descr i bed above. "   

Under  t hese ci r cumst ances,  t he ci r cui t  cour t  er r ed by or der i ng a 

sal e of  Par i bas' s col l at er al  f r ee and cl ear  of  Par i bas' s 

secur i t y i nt er est  wi t hout  i t s consent .      

¶61 OMAC advances an al t er nat i ve ar gument  f or  why we 

shoul d af f i r m despi t e Par i bas' s  l ack of  consent .   I t  asser t s 

t hat  t he c i r cui t  cour t  val ued Par i bas' s secur i t y  i nt er est  dur i ng 

t he pr oceedi ngs at  $9 mi l l i on,  and Par i bas r ecei ved $9 mi l l i on 

as a r esul t  of  t he sal e.   Ther ef or e,  OMAC cont ends,  Par i bas was 

not  i nj ur ed as a r esul t  of  t he sal e.  

¶62 To under st and OMAC' s ar gument ,  we must  l ook t o t he 

t r anscr i pt  of  t he c i r cui t  cour t  pr oceedi ngs.   I n i t s r evi sed 
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of f er ,  OMAC set  t he pur chase pr i ce f or  Ol sen' s Mi l l ' s  i nvent or y 

at  $9 mi l l i on.   Thi s was t he same pur chase pr i ce of f er ed by PRM 

i n i t s Wi nni ng Bi d.   OMAC poi nt s t o a por t i on of  t he t r anscr i pt  

wher e t he r ecei ver  di scussed t he ef f ect  t hat  OMAC' s pr oposed 

pur chase pr i ce woul d have on t he l ar gest  cr edi t or ,  Par i bas:      

Par i bas'  c l ai m i s appr oxi mat el y s i xt y mi l l i on dol l ar s.   
As a r esul t  of  t hi s pr oposed sal e [ t o OMAC] ,  t hat  
amount  wi l l  be r educed by appr oxi mat el y ni ne mi l l i on 
dol l ar s.   That  l eaves t hem wi t h an unsecur ed 
def i c i ency c l ai m of  over  51 mi l l i on dol l ar s pl us 
cost s,  pl us i nt er est .   They ar e t he unsecur ed cr edi t or  
pool  her e,  Your  Honor .    

¶63 OMAC cont ends t hat  t he r ecei ver ' s comment s i n t hi s 

por t i on of  t he t r anscr i pt  const i t ut e t he r ecei ver ' s val uat i on of  

Par i bas' s col l at er al .   I t  ar gues t hat  Par i bas ' s f ai l ur e t o 

obj ect  t o t hi s val uat i on i s f at al ,  and t hat  Par i bas was ent i t l ed 

t o no mor e t han i t  r ecei ved,  $9 mi l l i on.    

¶64 Ther e ar e at  l east  t hr ee pr obl ems wi t h t hi s ar gument .   

Fi r st ,  i t  i s  doubt f ul  t hat  t he r ecei ver ' s comment s anal yzi ng t he 

ef f ect  of  OMAC' s pr oposed pur chase pr i ce on Par i bas' s c l ai ms 

const i t ut e a " val uat i on"  of  t he i nvent or y,  as t hat  t er m i s used 

i n Wi s.  St at .  ch.  128.   That  st at ut e set s f or t h sever al  di st i nct  

pr ocedur es by whi ch a secur ed cr edi t or ' s secur i t y i nt er est  may 

be val ued. 13  OMAC makes no at t empt  t o i nt er pr et  t he st at ut or y 

                                                 
13 The r el evant  sect i ons of  Wi s.  St at .  § 128. 25 pr ovi de:  

( 5)  Det er mi nat i on of  val ue by secur ed cr edi t or .    

( a)  By col l ect i on.   When t he asset  const i t ut i ng t he 
secur i t y i s an obl i gat i on f or  t he payment  of  money,  
t he secur ed cr edi t or  may det er mi ne t he secur i t y ' s 
val ue by col l ect i on .  .  .  .  
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r equi r ement s or  t o i dent i f y any st at ut or y subsect i on i nt o whi ch 

t he r ecei ver ' s pur por t ed val uat i on f i t s .    

¶65 I ndeed,  i t  does not  appear  t o f i t  squar el y wi t hi n any 

of  t he subsect i ons.   Ther e was no col l ect i on or  cr edi t or ' s sal e,  

as descr i bed i n sub.  ( 5) .   Fur t her ,  t her e was no pet i t i on f or  a 

det er mi nat i on of  val ue,  as descr i bed i n sub.  ( 6) .      

¶66 Second,  t he $9 mi l l i on r ef l ect s t he pur chase pr i ce f or  

Ol sen' s Mi l l ' s  i nvent or y onl y.   Yet ,  Par i bas' s secur i t y i nt er est  

ext ended beyond i nvent or y,  encompassi ng equi pment ,  r eal  est at e,  

gener al  i nt angi bl es,  and ot her  asset s. 14  The ci r cui t  cour t ' s  
                                                                                                                                                             

( b)  By cr edi t or ' s sal e.   When t he asset  const i t ut i ng 
t he secur i t y i s  somet hi ng ot her  t han an obl i gat i on f or  
t he payment  of  money,  t he secur ed cr edi t or  may 
det er mi ne i t s val ue by cr edi t or ' s sal e.  

( 6)  Al t er nat i ve Det er mi nat i ons of  Val ue.   Wher e 
val uat i on under  sub.  ( 5)  i s i mpr act i cal  or  woul d cause 
undue del ay,  t he cour t ,  upon pet i t i on by ei t her  t he 
secur ed cr edi t or  or  t he l i qui dat or ,  may or der  t he 
val ue of  t he secur i t y det er mi ned by any of  t he 
f ol l owi ng met hods:  

( a)  By compr omi se,  i f  t he secur ed cr edi t or  and t he 
l i qui dat or  agr ee upon a val ue.  .  .  .   

( b)  By l i t i gat i on,  t hr ough pr oceedi ngs i n t he 
l i qui dat i on pr oceedi ng.  .  .  .   

( c)  By l i qui dat or ' s sal e of  t he asset s whi ch,  when 
compl et ed and appr oved by t he cour t ,  shal l  pass t o t he 
pur chaser  good t i t l e,  f r ee and cl ear  of  al l  l i ens of  
t he secur ed cr edi t or ,  such l i ens t o be t r ansf er r ed t o 
t he pr oceeds of  t he sal e.  .  .  .    

14 Dur i ng or al  ar gument ,  Par i bas' s at t or ney poi nt ed t o t he 
secur i t y agr eement  i n whi ch Ol sen' s Mi l l  gr ant ed Par i bas a 
secur i t y i nt er est  i n many asset s,  i ncl udi ng account s,  chat t el  
paper ,  commer ci al  t or t  c l ai ms,  document s,  gener al  i nt angi bl es,  
i nvest ment  pr oper t y,  i nvent or y,  and suppor t i ng obl i gat i ons.      
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or der  f or  sal e and di st r i but i on r ef l ect ed t hat  t he $9 mi l l i on 

payment  f or  i nvent or y r esul t ed i n onl y " par t i al  sat i sf act i on"  of  

Par i bas' s secur ed cl ai m.   

¶67 Dur i ng or al  ar gument ,  i t  became appar ent  t hat  t he f ul l  

val ue of  Par i bas' s secur i t y i nt er est  was unknown.   Par i bas' s  

at t or ney asser t ed t hat  t he val ue of  Par i bas' s secur i t y i nt er est  

must  have exceeded $9 mi l l i on because OMAC was wi l l i ng t o pay 

over  $20 mi l l i on f or  t he busi ness as a goi ng concer n.   He 

cont ended:  " [ The secur ed asset s]  wer e undoubt edl y wor t h mor e 

t han t he $9 mi l l i on t hat  [ Par i bas]  r ecei ved,  and t hei r  val ue was 

f ar  l ess t han t he t ot al  amount  of  t he debt . "  15   

¶68 Because t he val ue of  Par i bas' s  secur i t y i nt er est  i s 

uncl ear  on t hi s r ecor d,  we ar e unabl e t o f ul l y  addr ess OMAC' s 

al t er nat i ve ar gument .   We ar e unabl e t o det er mi ne whet her  i t s 

secur i t y i nt er est  i n t he asset s t hat  wer e sol d was f ul l y 

sat i sf i ed as a r esul t  of  t he sal e,  as OMAC cont ends.   

¶69 The t hi r d pr obl em wi t h OMAC' s al t er nat i ve ar gument  i s  

even mor e si gni f i cant .   Even i f  t he pr oceedi ngs i n t he c i r cui t  

cour t  coul d be consi der ed t o have pr oduced a " val uat i on"  of  

Par i bas' s col l at er al  under  Wi s.  St at .  § 128. 25( 5)  and ( 6) ,  t he 

c i r cui t  cour t ' s  or der  v i ol at ed t he st at ut es i n ot her  ways.   That  

                                                 
15 Par i bas asser t s t hat  " t her e can be no quest i on t hat  t he 

nat ur e and ext ent  of  [ i t s ]  secur i t y i nt er est  was cont r act ual  
and,  t hus,  gover ned by t he Loan Document s and Wi sconsi n' s UCC 
Ar t i c l e 9.   I n ot her  wor ds,  [ i t s ]  secur i t y i nt er est s coul d not  
be pr oper l y det er mi ned .  .  .  wi t hout  r egar d t o t he Loan 
Document s,  but  r at her  by r esor t i ng excl usi vel y t o Chapt er  128' s 
pr ovi s i ons per t ai ni ng t o val uat i on of  a secur ed cr edi t or ' s 
def i c i ency c l ai m. "         
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i s,  even i f  Par i bas' s secur ed i nt er est  had been sat i sf i ed,  

Par i bas appear s t o have r ecei ved not hi ng on t he unsecur ed 

por t i on of  t he debt .    

¶70 As di scussed above,  Wi s.  St at .  § 128. 17( 1)  mandat es 

t he or der  of  di st r i but i on of  t he pr oceeds of  a l i qui dat i on sal e 

when t hose pr oceeds ar e i nsuf f i c i ent  t o sat i s f y t he est at e' s  

debt s and obl i gat i ons.   Sect i on 128. 17( 1)  enumer at es cer t ai n 

unsecur ed pr i or i t y c l ai ms t hat  must  be sat i sf i ed f i r st ,  

i ncl udi ng t he cost s of  admi ni st er i ng t he est at e,  wages,  and 

t axes.   Once t hose cl ai ms ar e sat i sf i ed,  any r emai ni ng pr oceeds 

ar e di st r i but ed pr o r at a.   The r emai ni ng pr oceeds ar e 

di st r i but ed t o gener al  unsecur ed cr edi t or s " i n pr opor t i on t o t he 

amount  of  t hei r  c l ai ms. "   Wi s.  St at .  § 128. 17( 1) ;  see al so 

Li nt on v.  Schmi dt ,  88 Wi s.  2d 183,  198,  277 N. W. 2d 136 ( 1979)  

( " The obj ect  and pur pose of  assi gnment  l aw i s t o af f or d an equal  

di st r i but i on of  t he assi gnor ' s est at e t o al l  [ unsecur ed]  

cr edi t or s i n pr opor t i on t o t hei r  c l ai ms. " ) .       

¶71 Even i f  t he secur ed por t i on of  Par i bas' s c l ai m had 

been pr oper l y val ued at  $9 mi l l i on,  t hen Par i bas woul d have had 

an unsecur ed def i c i ency c l ai m of  appr oxi mat el y  $49 mi l l i on.   

Under  t he or der  of  di st r i but i on set  f or t h i n Wi s.  St at .  

§ 128. 17( 1) ,  Par i bas woul d have been ent i t l ed t o a pr o r at a 

por t i on of  any money t hat  r emai ned i n t he est at e af t er  pr i or i t y 

payment s wer e made.      

¶72 I n t hi s case,  however ,  t he r evi sed of f er  accept ed by 

t he c i r cui t  cour t  had t he ef f ect  of  c i r cumvent i ng t he or der  of  
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di st r i but i on mandat ed by Wi s.  St at .  § 128. 17( 1) .   I n addi t i on t o 

enumer at i ng a pur chase pr i ce f or  i nvent or y and a pur chase pr i ce 

f or  r eal  est at e,  r ol l i ng st ock,  and equi pment ,  OMAC' s r evi sed 

of f er  i ncl uded a commi t ment  t o honor  var i ous debt s Ol sen' s Mi l l  

owed t o gener al  unsecur ed cr edi t or s.   Speci f i cal l y,  OMAC agr eed 

t o pay checks and obl i gat i ons t o cer t ai n pr oducer s,  f or war d 

cont r act s of  pr oducer s,  pr epai d i nvent or y of  pr oducer s,  and 

t r ade account s payabl e.    

¶73 Accor di ng t o t he est i mat es of  t he par t i es,  t hese 

combi ned obl i gat i ons t ot al ed somewher e ar ound $10 mi l l i on.  The 

ci r cui t  cour t ' s  or der  of  sal e al l owed t hi s $10 mi l l i on t o go 

di r ect l y t o speci f i ed unsecur ed cr edi t or s.   The ci r cui t  cour t  

cont r avened t he st at ut e by appr ovi ng an of f er  t hat  c i r cumvent ed 

t he or der  of  di st r i but i on mandat ed by Wi s.  St at .  § 128. 17( 1) . 16    

C 

¶74 Havi ng det er mi ned t hat  t he c i r cui t  cour t  er r ed by 

or der i ng t he sal e of  Par i bas' s col l at er al  wi t hout  i t s consent  

and appr ovi ng t he di st r i but i on of  t he pr oceeds f r om t he sal e,  we 

t ur n t o t he i ssue of  r emedy.   I n i t s i ni t i al  br i ef ,  Par i bas 

asked us t o,  i n ef f ect ,  unwi nd t he sal e.   I t  r equest ed us t o 

or der  t he c i r cui t  cour t  t o r ei nst at e Par i bas' s l i ens on t he 

                                                 
16 Par i bus makes sever al  addi t i onal  asser t i ons of  er r or .   I t  

cont ends t hat  i t s due pr ocess r i ght s wer e v i ol at ed.   
Addi t i onal l y,  i t  asser t s t hat  by per mi t t i ng OMAC t o pay t he 
pur chase pr i ce f or  i nvent or y over  a s i x- mont h per i od,  t he 
c i r cui t  cour t  ef f ect i vel y or der ed Par i bas t o ext end OMAC an 
i nt er est - f r ee l oan.   Because we r esol ve t hi s appeal  on ot her  
gr ounds,  we do not  addr ess t hese ar gument s.    
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col l at er al  t hat  was sol d pur suant  t o t he c i r cui t  cour t ' s  or der  

and t o or der  a new auct i on.   I n addi t i on,  i t  asked us t o or der  a 

t r i al  t o det er mi ne any money damages t hat  Par i bas has i ncur r ed.       

¶75 The sal e of  Par i bas' s col l at er al  occur r ed mor e t han 

t wo year s ago.   At  t hi s l at e dat e,  r est or i ng t he par t i es t o t he 

act ual  posi t i on t hey wer e i n pr i or  t o t he sal e may be nei t her  

pr act i cal  nor  possi bl e.    

¶76 I t  appear s t hat  Par i bas r ecogni zes t he di f f i cul t y of  

f ashi oni ng a r emedy at  t hi s poi nt .   At  or al  ar gument ,  i t s  

at t or ney expl ai ned:  " Cl ear l y  t he bank knows t hat  i t s 

al t er nat i ves,  pr act i cal  al t er nat i ves,  ar e l i mi t ed.   I t  does not  

expect  t o r ecover  58 mi l l i on l ess ni ne,  or  51 mi l l i on dol l ar s.   

But  t he f act  t hat  a r emedy may r equi r e some cr eat i ve t hi nki ng,  

mi ght  r equi r e a l i t t l e bi t  of  unor t hodox appr oach,  i t  shoul d not  

det er  t hi s cour t  f r om cor r ect i ng an er r or  of  l aw. "    

¶77 Par i bas has r evi sed i t s r equest ed r emedy.   Rat her  t han 

r equest i ng an or der  t o unwi nd t he sal e,  i t  now asks t hi s cour t  

t o r emand t o t he c i r cui t  cour t  and or der  t hat  cour t  t o f ashi on a 

r emedy:  

The r emedy i s a r emand,  and i t  woul d be f or  t he t r i al  
cour t  t o deci de .  .  .  .   Gr ant ed,  t hi s i s not  a case 
wher e t hi s cour t  can say r ever sed,  r ever sed and 
r emanded wi t h i nst r uct i ons.   I t  i s  goi ng t o t ake a 
l i t t l e bi t  of  wor k.   But  we can' t  st ar t  at  t he end and 
wor k t o t he begi nni ng.   We can' t  j ust  say gee,  a 
r emedy mi ght  be a l i t t l e t ough her e.   Let ' s t r y a 
r emedy t hat  cor r ect s t he er r or  of  l aw and does a 
bet t er  j ob of  r est or i ng t he par t i es t o t he posi t i on 
t hey shoul d have been i n.   I n ot her  wor ds,  l et ' s  not  
l et  t he per f ect  be t he enemy of  t he good.   And t he 
i mpor t ance of  est abl i shi ng some cl ear  l aw i n t hi s ar ea 
j ust  shoul d not  be under est i mat ed.           
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¶78 We agr ee t hat  under  t he s i t uat i on pr esent ed her e,  t hi s 

cour t  i s  poor l y equi pped t o f ashi on an appr opr i at e r emedy. 17  As 

di scussed above,  we ar e unabl e t o det er mi ne t he val ue of  

Par i bas' s secur i t y i nt er est  at  t he t i me of  t he sal e.   I f  t hat  

det er mi nat i on can be made at  t hi s l at e dat e,  t he c i r cui t  cour t  

i s  i n t he best  posi t i on t o col l ect  t he necessar y evi dence and 

make t he necessar y f i ndi ngs of  f act .    

¶79 Fur t her ,  t hi s cour t  does not  have t he benef i t  of  a 

devel oped f act ual  r ecor d of  what  has t r anspi r ed si nce t he sal e.   

Accor di ng t o t he c i r cui t  cour t ' s  or der ,  t he r ecei ver  was t o 

cont i nue t o manage cer t ai n asset s of  t he debt or ' s est at e af t er  

t he sal e.   At  or al  ar gument ,  t he par t i es expl ai ned t hat  t he 

r ecei ver shi p cont i nues t o t hi s day.   The r ecor d bef or e t hi s 

                                                 
17 As pr evi ousl y ment i oned,  i n i t s br i ef ,  Par i bas 

speci f i cal l y r equest ed t hr ee r emedi es:  ( 1)  t hat  i t s  l i ens " on 
al l  col l at er al  sol d and/ or  t r ansf er r ed"  be r ei nst at ed;  ( 2)  t hat  
we " or der  a new auct i on of  Ol sen' s Mi l l ' s  ( now OMAC)  asset s t o 
be conduct ed as a goi ng- concer n busi ness"  and " OMAC coul d t hen 
asser t  a c l ai m agai nst  t he r ecei ver shi p est at e" ;  and ( 3)  money 
damages.  

Par i bas no l onger  appear s t o r equest  t hose r emedi es.   
Rat her ,  i t  now ar gues t hat  t hi s cour t  i s  poor l y equi pped t o 
det er mi ne what  r emedi es may be appr opr i at e under  t he 
c i r cumst ances:  

Thi s busi ness i s ver y i mpor t ant  t o t hi s par t  of  t he 
st at e,  i t  i s  a ver y l ar ge oper at i on,  and f r om t he 
di st ance of  150 mi l es or  so,  I  do not  t hi nk t hat  t hi s 
cour t  i s  t he r i ght  ent i t y t o be f ashi oni ng speci f i c  
r emedi es.   But  t he f act  i s  we do not  know t he val ue of  
what  i s l ef t ,  we do not  yet  know t he val ue of  
[ Par i bas' s secur i t y i nt er est ] ,  but  we do know t her e 
was val ue t her e.   
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cour t  does not  r ef l ect  what  asset s r emai n i n t he est at e or  t hei r  

val ue.    

¶80 Fi nal l y,  we not e t hat  t hr oughout  t he pr oceedi ngs i n 

t he c i r cui t  cour t ,  t her e wer e r ef er ences t o a New Yor k l awsui t  

f i l ed by Par i bas agai nst  t he Ol sen br ot her s,  who had guar ant eed 

t he l oan.   I t  i s  uncl ear  what  ef f ect ,  i f  any,  t hat  l awsui t  woul d 

have on t he appr opr i at e r emedy.        

¶81 We agr ee wi t h Par i bas t hat  t he t ask of  f ashi oni ng a 

r emedy i s best  l ef t  f or  t he c i r cui t  cour t .   Accor di ngl y,  we 

r emand t o t he c i r cui t  cour t  f or  a det er mi nat i on of  what  r emedy 

i s avai l abl e under  t he c i r cumst ances.   On r emand,  t he c i r cui t  

cour t  shoul d t ake al l  necessar y and appr opr i at e act i ons t o 

det er mi ne t he exi st ence of  a r emedy t hat  i s f ai r  t o al l  par t i es 

under  t he c i r cumst ances.  

¶82 OMAC ar gues t hat  " because of  t he i nher ent  compl exi t y 

of  i nsol vency pr oceedi ngs,  t he st at ut e,  i f  l i t t l e el se,  

emphasi zes t he need f or  t he Ci r cui t  Cour t  t o have br oad power s 

t o handl e t he i nt r i cat e i ssues t hat  ar i se so t hat  i t  may or der l y  

admi ni st er  t he asset s sequest er ed bef or e i t . "   We agr ee t hat  a 

c i r cui t  cour t  has aut hor i t y under  t he st at ut es t o wi t hhol d 

appr oval  of  a bi d t hat  had been sel ect ed by t he r ecei ver .   See 

Wi s.  St at .  § 128. 01.   We al so agr ee t hat  a c i r cui t  cour t  shoul d 

t ake i nt o account  equi t abl e consi der at i ons when maki ng an or der  

i n a chapt er  128 pr oceedi ng.   See i d.   Never t hel ess,  i n 

exer ci s i ng t hese power s,  t he c i r cui t  cour t  i s  not  f r ee t o 
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v i ol at e t he appl i cabl e st at ut es.   A par t y ' s expr ess st at ut or y 

r i ght s cannot  be i gnor ed or  di sr egar ded.  

¶83 I n sum,  we concl ude t hat  t he ci r cui t  cour t  er r ed by 

or der i ng t he sal e of  Par i bas' s col l at er al  f r ee and cl ear  of  

Par i bas' s secur i t y i nt er est  wi t hout  i t s consent .   However ,  

because t he val ue of  Par i bas' s secur i t y i nt er est  i n t he asset s 

sol d i s uncl ear  on t hi s r ecor d,  we ar e unabl e t o di scer n i f  

Par i bas was har med as a r esul t  of  t hi s er r or .   We f ur t her  

det er mi ne t hat  t he cour t  cont r avened t he st at ut e by appr ovi ng an 

of f er  t hat  c i r cumvent ed t he or der  of  di st r i but i on mandat ed by 

Wi s.  St at .  § 128. 17( 1) .   Accor di ngl y,  we r ever se t he cour t  of  

appeal s and r emand t o t he c i r cui t  cour t  f or  a det er mi nat i on of  

what  r emedy i s avai l abl e under  t he c i r cumst ances.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded.  

¶84 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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¶85 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   Al t hough 

I  agr ee wi t h t he l ead opi ni on t hat  a r ever se and r emand i s t he 

pr oper  di sposi t i on,  I  do not  j oi n t he opi ni on.   I  wr i t e i n 

concur r ence t o c l ar i f y t hat  i t  i s  BNP Par i bas' s ( Par i bas)  

secur ed i nt er est  i n t he asset s t hat  t he c i r cui t  cour t  sol d t o 

Ol sen' s Mi l l  Acqui s i t i on Company ( OMAC)  over  Par i bas' s obj ect i on 

and t he ci r cui t  cour t ' s  appr oval  of  a sal e t hat  f ai l ed t o pay 

Par i bas anyt hi ng on i t s unsecur ed cl ai m whi l e ot her  unsecur ed 

cr edi t or s wer e pai d t hat  dr i ve t he r esul t  t hat  we must  r each i n 

our  r evi ew of  t he ch.  128 ( 2007- 08) 1 pr oceedi ng now bef or e us.    

¶86 Par i bas r epeat edl y r ef used t o consent  t o t he sal e t o 

OMAC of  asset s i n whi ch Par i bas hel d per f ect ed secur i t y 

i nt er est s,  al l egi ng t hat  i t  was not  f ul l y  compensat ed f or  t he 

val ue of  i t s  secur i t y i n t hose asset s.   I n addi t i on,  Par i bas 

r ecei ved not hi ng on i t s unsecur ed cl ai ms,  whi l e ot her  unsecur ed 

cl ai mant s wer e pai d.   Accor di ngl y,  I  concl ude t hat  t he c i r cui t  

cour t  v i ol at ed t he pr ovi s i ons of  ch.  128 and exceeded i t s 

aut hor i t y i n r egar d t o t he sal e t o OMAC i n t wo maj or  r espect s:   

( 1)  i t  appr oved t he sal e of  asset s i n whi ch Par i bas hel d a 

secur i t y i nt er est  f r ee and cl ear  of  al l  l i ens,  wi t hout  ei t her  

Par i bas' s consent  or  t he compl et i on of  a st at ut or y det er mi nat i on 

of  t he val ue of  Par i bas' s secur i t y i n t he asset s sol d and 

payment  f or  t he val ue of  i t s  secur i t y;  and ( 2)  i t  appr oved t he 

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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sal e t o OMAC t hat  pai d Par i bas not hi ng on i t s unsecur ed cl ai ms 

whi l e ot her  unsecur ed cl ai mant s wer e pai d.   

¶87 Wi t h t hese concl usi ons est abl i shed,  I  woul d r emand t o 

t he c i r cui t  cour t  t o det er mi ne an appr opr i at e r emedy consi st ent  

wi t h ch.  128.   Accor di ngl y,  I  r espect f ul l y concur .    

I .   BACKGROUND 

¶88 Par i bas i s a secur ed l ender  of  Ol sen' s Mi l l ,  a maj or  

gr ai n el evat or  oper at i on,  wi t h s i t es t hr oughout  Wi sconsi n.   

Par i bas l oaned Ol sen' s Mi l l  appr oxi mat el y $58 mi l l i on f or  whi ch 

Par i bas t ook a second mor t gage on cer t ai n r eal  est at e and 

secur ed i nt er est s i n t he f ol l owi ng col l at er al :   

al l  Account s;  al l  Bank Account s;  al l  Chat t el  Paper ;  
al l  Commer ci al  Tor t  c l ai ms;  al l  Deposi t  Account s;  al l  
Document s;  al l  Gener al  I nt angi bl es;  al l  I nst r ument s,  
i ncl udi ng al l  Commodi t y Account s and Commodi t y 
Cont r act s;  al l  I nvent or y;  al l  I nvest ment  Pr oper t y;  al l  
Payment  I nt angi bl es;  al l  Suppor t i ng Obl i gat i ons;  al l  
books and r ecor ds per t ai ni ng t o t he Col l at er al ,  
i ncl udi ng,  any comput er  sof t war e,  har dwar e and access 
codes[ ] ;  and t o t he ext ent  not  ot her wi se i ncl uded,  al l  
Pr oceeds and pr oduct s of  any and al l  of  t he f or egoi ng.    

Secur i t y Agr eement ,  at  2.   Par i bas t i mel y per f ect ed i t s secur i t y 

i nt er est  i n i t s col l at er al . 2   

¶89 Ol sen' s Mi l l  def aul t ed on i t s obl i gat i ons t o Par i bas,  

and Par i bas t hen f i l ed t he ch.  128 pr oceedi ng t hat  i s now bef or e 

us.   Ol sen' s Mi l l  agr eed t o Par i bas' s r equest  f or  t he 

appoi nt ment  of  a r ecei ver  t o t ake cont r ol  of  and t o pr eser ve 

                                                 
2 Ther e was no quest i on r ai sed i n t hi s pr oceedi ng t hat  

Par i bus di d not  t i mel y per f ect  i t s  secur i t y i nt er est s i n i t s 
col l at er al .  
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Ol sen' s Mi l l ' s  ch.  128 est at e.   Mi chael  S.  Pol sky was appoi nt ed 

r ecei ver .    

¶90 The par t i es agr eed upon t he or der  t hat  appoi nt ed 

Pol sky,  whi ch or der  pr ovi ded t hat  t he r ecei ver  was empower ed:  

t o sel l  any and al l  of  Ol sen' s pr oper t y f r ee and cl ear  
of  al l  l i ens,  wi t h al l  l i ens at t achi ng t o t he pr oceeds 
of  sal e,  t hr ough publ i c or  pr i vat e pr oceedi ngs,  i n a 
commer ci al l y r easonabl e manner ,  subj ect  t o t he pr i or  
consent  of  t he cr edi t or s hol di ng per f ect ed l i ens on 
t he asset s bei ng sol d,  and t he appr oval  of  t he Cour t .    

( emphasi s added) .   

¶91 As par t  of  Pol sky' s dut i es t o Ol sen' s Mi l l ' s  ch.  128 

est at e,  he sent  out  not i ce of  an Apr i l  7,  2009 auct i on of  

cer t ai n of  Ol sen' s Mi l l ' s  asset s. 3  The not i ce was i n accor d wi t h 

t he agr eed upon or der  quot ed i n ¶6,  above.   The Auct i on 

Pr ocedur es not i ced cer t ai n r est r i ct i ons on t he sal e,  i ncl udi ng 

t hat  Ol sen' s Mi l l ' s  asset s wer e subj ect  t o per f ect ed secur i t y 

i nt er est s,  i ncl udi ng t hose of  Par i bas,  and t hat  t he asset s '  

sal es wer e subj ect  t o t he consent  of  t he secur ed par t i es,  f or  

t he asset s i n whi ch a par t y hel d secur i t y.    

¶92 The descr i pt i on of  Auct i on Lot s was ver y br oad,  

i ncl udi ng:  

Al l  owned r eal  est at e;  Al l  owned equi pment ;  Al l  owned 
i nvent or y ( i ncl udi ng pr epai d i nvent or y) ;  Al l  owned 
gr ai n i nvent or y;  Al l  owned non- gr ai n i nvent or y 
( i ncl udi ng pr epai d i nvent or y) ;  Bel mont  owned 
equi pment ;  Boscobel  owned equi pment ;  Mi l waukee owned 
equi pment ;  Ri pon/ Met omen owned equi pment ;  Vi r oqua 
owned equi pment ;  Al goma owned r eal  est at e and 

                                                 
3 Pol sky di d not  seek t o auct i on al l  of  Ol sen' s Mi l l ' s 

asset s.   Appar ent l y,  some i nt angi bl es such as account s 
r ecei vabl e,  l i f e i nsur ance pol i c i es,  l i censed sof t war e,  et c.  
r emai ned i n t he possessi on of  Pol sky and not  subj ect  t o sal e.    
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equi pment  ( Oshkosh oper at i on) ;  Aur or avi l l e owned r eal  
est at e and equi pment ;  Ber l i n owned r eal  est at e and 
equi pment ;  Newt on/ West f i el d owned r eal  est at e and 
equi pment ;  Omr o owned r eal  est at e ( 4 l ot s) ;  
St ockt on/ St evens Poi nt  owned r eal  est at e and 
equi pment ;  War r en owned [ ]  and equi pment ;  Al l  ot her  
owned equi pment  ( not  i ncl uded i n l ot s 7- 19) ;  Real  
est at e l eases wi t h Ol sen Br os.  Ent er pr i ses;  Al l  
r ol l i ng st ock and equi pment  owned by Ol sen Leasi ng,  
LLC;  I nt angi bl e asset s;  Any combi nat i on of  l ot s 2 
t hr ough 22.   

Par i bas hel d per f ect ed secur i t y  i nt er est s i n many of  t hese 

asset s and second mor t gages on cer t ai n r eal  est at e.   Bayl ake 

Bank and Capi t al  Cr ossi ng hel d t he f i r st  mor t gages and pr i mar y 

secur i t y on t he r eal  est at e and cer t ai n equi pment .    

¶93 The hi ghest  bi d,  $18, 210, 000,  was submi t t ed by PRM 

Wi sconsi n,  LLC ( PRM) ,  an ent i t y af f i l i at ed wi t h Par i bas.   The 

second hi ghest  bi d was submi t t ed by OMAC,  an ent i t y af f i l i at ed 

wi t h t he t hen cur r ent  owner s of  Ol sen' s Mi l l .   I n t he PRM bi d,  

$9, 000, 000 was al l ocat ed t o i nvent or y,  $6, 500, 000 was al l ocat ed 

t o al l  owned equi pment  and r eal  est at e and $2, 710, 000 was t o 

cover  out st andi ng checks due t o var i ous f ar mer s and pr oducer s.   

Par i bas was t o r ecei ve t he $9, 000, 000 f or  i nvent or y,  " i n par t i al  

sat i sf act i on of  i t s  secur ed cl ai m. "   Bayl ake Bank and Capi t al  

Cr ossi ng r ecei ved " f ul l  sat i sf act i on of  [ t hei r ]  secur ed 

cl ai m[ s] . "   

¶94 At  t he hear i ng t o conf i r m t he sal e,  Pol sky i nf or med 

t he cour t  t hat  t he condi t i ons of  t he Auct i on Pr ocedur es had been 

f ol l owed;  t hat  t he pur chase pr i ce was i n excess of  t he 

l i qui dat i on val ue of  t he asset s;  t hat  t he secur ed cr edi t or s had 

consent ed;  and t hat  PRM was r eady t o pr oceed i n c l osi ng on t he 
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sal e.   Pol sky asser t ed t hat  t he sal e t o PRM was i n t he best  

i nt er est s of  cr edi t or s and al l  ot her  i nt er est ed par t i es.  

¶95 Ol sen' s Mi l l  obj ect ed t o t he sal e,  and r equest ed t hat  

OMAC be per mi t t ed t o make an al t er nat i ve of f er  out si de of  t he 

Auct i on Pr ocedur es.   Ul t i mat el y,  t he c i r cui t  cour t  di d as 

Ol sen' s Mi l l  r equest ed;  i t  per mi t t ed a new of f er  and accept ed 

t hat  of f er .   

¶96 Under  OMAC' s of f er ,  al t hough Par i bas was pai d $9 

mi l l i on f or  i t s  i nt er est  i n i nvent or y,  t he payment  was not  due 

unt i l  s i x mont hs af t er  t he sal e.   Par i bas was pai d not hi ng on 

i t s unsecur ed cl ai m t hat  coul d appr oach $50 mi l l i on,  whi l e t he 

unsecur ed cl ai ms of  gr ai n pr oducer s f or  f ut ur e pur chases 

r ecei ved $5 mi l l i on.  

¶97 Par i bas r ef used t o consent  t o t he sal e,  and Pol sky 

obj ect ed as wel l .   Pol sky i nf or med t he cour t  t hat  OMAC' s 

pr oposal  v i ol at ed ch.  128 because i t  woul d gi ve t he buyer ' s 

choi ce of  unsecur ed cl ai ms payment  i n f ul l ,  whi l e ot her  

unsecur ed cl ai mant s woul d get  not hi ng.   Pol sky al so poi nt ed out  

t hat  c l ai ms of  a hi gher  pr i or i t y,  such as t axes,  wages and 

admi ni st r at i ve expenses woul d not  be f ul l y f unded under  OMAC' s 

pr oposal .   He al so br ought  t o t he cour t ' s  at t ent i on t hat  Par i bas 

had not  consent ed t o t he sal e of  asset s i n whi ch i t  hel d a 

per f ect ed secur i t y i nt er est  and i t  had not  consent ed t o 

f i nanci ng OMAC' s pur chase of  t he i nvent or y dur i ng t he si x- mont h 

per i od af t er  c l osi ng on t he sal e.    

¶98 The ci r cui t  cour t  hear d t he obj ect i ons of  Par i bas and 

Pol sky and not ed t hat  Par i bas had pr oper l y per f ect ed secur i t y 
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i nt er est s i n cer t ai n asset s and t hat  i t  di d not  consent  t o t he 

sal e t o OMAC and di d not  consent  t o t he r el ease of  i t s  l i ens and 

secur i t y i nt er est s on t he i t ems sol d.   However ,  not wi t hst andi ng 

t he obj ect i ons made and not ed by t he c i r cui t  cour t ,  t he c i r cui t  

cour t  t r ansf er r ed al l  of  t he sal e asset s t o OMAC,  f r ee and cl ear  

of  al l  l i ens.    

¶99 Par i bas appeal ed,  and t he cour t  of  appeal s af f i r med.   

We gr ant ed r evi ew and now r ever se and r emand.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶100 Thi s case r equi r es us t o i nt er pr et  and appl y ch.  128 

i n r egar d t o t he sal e of  Ol sen' s Mi l l ' s  asset s t o OMAC,  under  

undi sput ed f act s.   The i nt er pr et at i on and appl i cat i on of  

st at ut es i n l i ght  of  undi sput ed f act s pr esent  quest i ons of  l aw 

t hat  we deci de i ndependent l y,  but  benef i t t i ng f r om t he 

di scussi ons i n pr evi ous cour t  deci s i ons.   Admanco,  I nc.  v.  700 

St ant on Dr i ve,  LLC,  2010 WI  76,  ¶15,  326 Wi s.  2d 586,  786 N. W. 2d 

759.     

B.   Chapt er  128 Pr i nci pl es 

¶101 Under  ch.  128,  an i nsol vent  debt or  makes a vol unt ar y 

assi gnment  f or  t he benef i t  of  t he debt or ' s cr edi t or s.   Wi s.  

St at .  § 128. 01.   A cour t  t hen may sequest r at e t he pr oper t y of  

t he debt or  and appoi nt  a r ecei ver  t o admi ni st er  t hat  pr oper t y.   

Wi s.  St at .  § 128. 08;  Admanco,  326 Wi s.  2d 586,  ¶32.    

¶102 Dur i ng t he cour se of  admi ni st r at i on,  ch.  128 

pr oceedi ngs addr ess obj ect i ons made t o c l ai ms agai nst  t he 

debt or ' s est at e,  Wi s.  St at .  § 128. 15,  and pr ovi de f or  t he 
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or der l y di st r i but i on of  an i nsol vent  debt or ' s pr oper t y.   Wi s.  

St at .  § 128. 17.     

¶103 A cr edi t or  wi t h a per f ect ed secur i t y i nt er est  i n t he 

debt or ' s pr oper t y i s not  r equi r ed t o par t i c i pat e i n a ch.  128 

pr oceedi ng.   Wi s.  Br i ck & Bl ock Cor p.  v.  Vogel ,  54 Wi s.  2d 321,  

325- 26,  195 N. W. 2d 664 ( 1972) . 4  The val ue of  a secur ed par t y ' s 

per f ect ed secur i t y i n each asset  of  t he debt or ' s ch.  128 est at e 

i s pr ot ect ed,  and i t  i s  onl y t he excess t hat  i s above t hat  val ue 

t hat  i s subj ect  t o admi ni st r at i on,  absent  a secur ed par t y ' s 

consent .   See Kneel and v.  Am.  Loan & Tr ust  Co. ,  136 U. S.  89,  97 

( 1890)  ( expl ai ni ng vest ed cont r act  r i ght s i n a r ecei ver shi p) ;  

see al so Wi s.  St at .  § 128. 18( 4) .  

¶104 As we have expl ai ned,  " [ a]  secur ed cr edi t or  under  ch.  

128 cannot  have hi s secur i t y t aken away f r om hi m wi t hout  hi s 

consent , "  and a secur ed cr edi t or  i s  not  r equi r ed t o par t i c i pat e 

i n a ch.  128 pr oceedi ng.   Wi s.  Br i ck,  54 Wi s.  2d at  325- 26.   

However ,  i f  a secur ed cr edi t or  chooses t o par t i c i pat e i n a ch.  

128 pr oceedi ng,  hi s c l ai m agai nst  t he debt or ' s est at e i s l i mi t ed 

t o t he unsecur ed por t i on of  what  t he debt or  owes because t he 

por t i on of  t he debt  t hat  i s  secur ed cannot  be def eat ed by t he 

ch.  128 admi ni st r at i on.   I d.  at  326;  see al so Kneel and,  136 U. S.  

at  97. 5  I n addi t i on,  a secur ed par t y who chooses t o par t i c i pat e 
                                                 

4 The secur ed cr edi t or  di d not  par t i c i pat e i n t he 
r ecei ver shi p pr oceedi ng i n Wi sconsi n Br i ck & Bl ock Cor p.  v.  
Vogel ,  54 Wi s.  2d 321,  195 N. W. 2d 664 ( 1972) .  

5 St at ed ot her wi se,  a cr edi t or  who has f ul l  or  excessi ve 
secur i t y f or  an out st andi ng debt  wi l l  not  choose t o par t i c i pat e 
i n a ch.  128 pr oceedi ng because he wi l l  be maki ng no cl ai m 
agai nst  t he gener al  f und of  t he r ecei ver shi p,  whi ch gener al  f und 
pays unsecur ed cl ai ms.  
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i n a ch.  128 pr oceedi ng must  gi ve not i ce of  hi s secur i t y 

i nt er est  and obj ect  t o any sal e t hat  at t empt s t o di mi ni sh t he 

val ue of  hi s secur i t y because t he cour t ' s  deci s i on i n r egar d t o 

di st r i but i on of  t he debt or ' s est at e cannot  be chal l enged i n a 

col l at er al  pr oceedi ng asser t i ng t he secur ed i nt er est .   

Li t t l ej ohn v.  Tur ner ,  73 Wi s.  113,  123,  40 N. W.  621 ( 1888) . 6  

¶105 Al t hough a ch.  128 i nsol vency pr oceedi ng i s somet i mes 

r ef er r ed t o as a " st at e bankr upt cy, " 7 a ch.  128 i nsol vency 

pr oceedi ng di f f er s f r om a f eder al  bankr upt cy pr oceedi ng i n 

s i gni f i cant  r espect s.   For  exampl e,  a debt or ' s  obl i gat i ons ar e 

not  di schar ged i n a ch.  128 pr oceedi ngs. 8  Vol unt ar y Assi gnment  

of  Tar nowski ,  191 Wi s.  279,  286,  210 N. W.  836 ( 1926) .   

Ther ef or e,  when t her e ar e i nsuf f i c i ent  asset s t o pay al l  

cr edi t or s,  t he debt or ' s obl i gat i on t o t he cr edi t or s r emai ns 

af t er  t he concl usi on of  a ch.  128 pr oceedi ng.    
                                                 

6 The pr esent  ch.  128 i s somewhat  di f f er ent  f r om t he 
st at ut es i n pl ace when Li t t l ej ohn v.  Tur ner ,  73 Wi s.  113,  40 
N. W.  621 ( 1888) ,  was deci ded.   However ,  t he concept  t hat  a 
secur ed cr edi t or  who chooses t o par t i c i pat e i n a ch.  128 
pr oceedi ng i s t o gi ve not i ce of  i t s  per f ect ed secur i t y i nt er est  
i n pr oper t y of  t he est at e r emai ns val i d.   See Pr emke v.  Pan Am.  
Mot el ,  I nc. ,  35 Wi s.  2d 258,  267,  151 N. W. 2d 122 ( 1967) ;  Wi s.  
St at .  § 128. 25.  

7 See Jef f r ey L.  Mur r el l ,  Chapt er  128:   Wi sconsi n' s 
Bankr upt cy Al t er nat i ve,  Wi sconsi n Lawyer ,  May 2008,  at  8.  

8 The val i di t y of  ch.  128 pr oceedi ngs or der i ng a r ecei ver  t o 
t ake cont r ol  of  and admi ni st er  pr oper t y of  a debt or  has been 
chal l enged by a c l ai m t hat  t he f eder al  gover nment  has pr eempt ed 
t he f i el d wi t h t he f eder al  Bankr upt cy Act .   Gel at t  v.  DeDaki s,  
77 Wi s.  2d 578,  580,  254 N. W. 2d 171 ( 1977) .   That  chal l enge was 
set  asi de i n par t  by suspendi ng a past  pr ovi s i on of  ch.  128 t hat  
di schar ged t he debt  of  t he debt or  i n a ch.  128 pr oceedi ng.   I d.  
at  585 ( c i t i ng Vol unt ar y Assi gnment  of  Tar nowski ,  191 Wi s.  279,  
210 N. W.  836 ( 1926) ) .     
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¶106 However ,  even t hough a secur ed cr edi t or  wi t h a 

per f ect ed l i en cannot  have hi s secur i t y t aken f r om hi m wi t hout  

hi s consent ,  Wi s.  St at .  § 128. 18( 4) ,  when a secur ed cr edi t or  

chooses t o par t i c i pat e i n a ch.  128 pr oceedi ng,  ch.  128 pr ovi des 

a pr ocedur e somewhat  s i mi l ar  t o cr am down9 under  t he f eder al  

Bankr upt cy Act . 10  I n t hi s r egar d,  a ch.  128 pr oceedi ng may be 

hel d t o det er mi ne t he val ue of  a par t i c i pat i ng secur ed par t y ' s 

                                                 
9 Cr am down r ef er s t o t he power  of  a f eder al  bankr upt cy 

cour t  under  11 U. S. C.  § 1129( b) ( 1)  t o compr omi se t he secur i t y of  
a secur ed cr edi t or  when t he cour t  det er mi nes t hat  t he hol der s of  
secur ed i nt er est s r ecei ve t he " i ndubi t abl e equi val ent  of  such 
cl ai ms. "   11 U. S. C.  § 1129( b) ( 2) ( A) ( i i i ) ;  Di sh Net wor k Cor p.  v.  
DBSD N.  Am. ,  I nc.  ( I n r e DBSD) ,  634 F. 3d 79,  87 ( 2d Ci r .  2011) .  

10 Wi sconsi n St at .  § 128. 25 i s a uni f or m l aw:   The Uni f or m 
Act  Gover ni ng Secur ed Cr edi t or s '  Di v i dends i n Li qui dat i on 
Pr oceedi ngs.   Wi s.  St at .  § 128. 25( 10) .   The hi st or y of  t hi s 
uni f or m act  r el at es t he act ' s i nt ended par al l el s wi t h t he 
f eder al  Bankr upt cy Act ,   

The pur pose of  t aki ng secur i t y i s pr i mar i l y f or  
pr ot ect i on i n t he event  of  i nsol vency.   The 
det er mi nat i on of  t he adequacy of  secur i t y i s,  
t her ef or e,  v i t al l y  af f ect ed by t hese r ul es.   I t  
l i kewi se af f ect s t he eval uat i on of  al l  ot her  cl ai ms,  
pr esent  or  pr ospect i ve,  t hat  may depend f or  payment  
upon t he gener al  asset s of  t he debt or .   Uni f or mi t y i s 
accor di ngl y desi r abl e f or  t he benef i t  of  i nt er st at e 
busi ness gener al l y.    

Legi s l at i on on t hi s subj ect  i n al l  Engl i sh 
speaki ng count r i es has gener al l y f ol l owed t he 
pr i nci pl e of  t he bankr upt cy r ul e.    

Thi s pr i nci pl e has t her ef or e been adopt ed i n t hi s 
act  as bei ng t he onl y one l i kel y t o be gener al l y 
accept ed by t he Legi s l at ur es of  t he sever al  st at es.  

Uni f .  Act  Gover ni ng Secur ed Cr edi t or s '  Di v i dends i n Li qui dat i on 
Pr oceedi ngs,  Commi ssi oner s '  Pr ef at or y Not e,  9C U. L. A.  77,  78 
( 1941) .  
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secur i t y i n each asset  i n whi ch such an i nt er est  i s  hel d and f or  

whi ch t he secur ed cr edi t or  seeks payment  out  of  t he gener al  f und 

f or  t hat  par t  of  hi s c l ai m t hat  i s unsecur ed.   Wi s.  St at .  

§ 128. 25( 5)  and ( 6) .    

¶107 When an asset  i n whi ch a per f ect ed secur i t y i nt er est  

i s  hel d i s f or  t he payment  of  money,  a secur ed par t y who chooses 

t o par t i c i pat e i n t he ch.  128 pr oceedi ng can det er mi ne t he val ue 

of  hi s secur i t y by execut i ng agai nst  t he obl i gat i on t o pay.   

Wi s.  St at .  § 128. 25( 5) .   Al l  or  some por t i on of  hi s debt  may be 

sat i sf i ed by execut i on.    

¶108 Or  i n t he al t er nat i ve,  a secur ed par t y or  a r ecei ver  

may pet i t i on t he cour t  t o det er mi ne t he val ue of  a secur ed 

par t y ' s i nt er est  i n each asset  i n whi ch a secur ed par t y who 

chooses t o par t i c i pat e i n t he ch.  128 pr oceedi ng has a per f ect ed 

secur i t y i nt er est .   Wi s.  St at .  § 128. 25( 6) .   Val uat i on of  

secur ed i nt er est s may be obt ai ned by compr omi se,  § 128. 25( 6) ( a) ;  

by l i t i gat i on,  § 128. 25( 6) ( b) ;  or  by a r ecei ver ' s sal e,  

§ 128. 25( 6) ( c) .   Al l  of  t he act i ons t aken under  § 128. 25( 5)  and 

( 6)  ar e subj ect  t o cour t  appr oval .   Ther ef or e,  al t hough a 

secur ed cr edi t or  who chooses t o par t i c i pat e i n a ch.  128 

pr oceedi ng cannot  be f or ced t o accept  a sal e of  est at e pr oper t y 

i n whi ch he has a per f ect ed l i en i f  t he sal e pr i ce wi l l  not  

f ul l y  sat i sf y t he val ue of  hi s secur i t y i nt er est  i n t he pr oper t y 

sol d,  how t o ascer t ai n t he val ue of  t hat  secur i t y i nt er est  when 
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t he secur ed par t y c l ai ms under  t he gener al  f und i s pr ovi ded by 

st at ut e. 11  See Wi s.  St at .  § 128. 25.   

C.   Par i bas' s Secur ed I nt er est  

¶109 Ol sen' s Mi l l  owed a debt  of  appr oxi mat el y $58 mi l l i on 

t o Par i bas.   Par i bas chose t o par t i c i pat e i n t he ch.  128 

pr oceedi ng now bef or e us.   I t  had a per f ect ed secur i t y i nt er est  

i n many of  Ol sen' s Mi l l ' s  asset s. 12  However ,  f r om t he r ecor d 

bef or e us we cannot  det er mi ne t he val ue of  Par i bas' s secur i t y 

i nt er est  i n t he asset s t hat  wer e sol d or  i n t he asset s t hat  

r emai n under  t he admi ni st r at i on of  t he r ecei ver  because no Wi s.  

St at .  § 128. 25( 6)  pr oceedi ngs wer e hel d i n c i r cui t  cour t . 13   

                                                 
11 The l ead opi ni on quot es heavi l y f r om Paul  A.  Lucey' s t wo 

page ar t i c l e,  The Li qui dat i ng " Chapt er  11"  i n St at e Cour t ,  20 
Am.  Bankr .  I nst .  J.  12 ( Feb.  2001) ,  t o make br oad sweepi ng 
st at ement s t hat  coul d be i nt er pr et ed as cont r ar y t o Wi s.  St at .  
§ 128. 25.   Lead op. ,  ¶¶48- 49.   I  do not  f i nd Paul  Lucey' s 
ar t i c l e per suasi ve.   He ci t es no aut hor i t y and pr ovi des not  one 
f oot not e t o suppor t  hi s asser t i ons.    

Thi s wr i t er  coul d f i nd onl y one case t hat  c i t es t o t he 
Uni f or m Act  Gover ni ng Secur ed Cr edi t or s '  Di v i dends i n 
Li qui dat i on Pr oceedi ngs,  whi ch i s t he name t he Wi sconsi n 
l egi s l at ur e adopt ed f r om t he Nat i onal  Uni f or m Law Commi ssi on and 
gave t o Wi s.  St at .  § 128. 25.   Hamber g v.  Guar ant eed Mor t gage Co.  
of  New Yor k,  38 N. Y. S. 2d 165 ( S.  Ct .  N. Y.  1942) ,  ment i ons t he 
Act ,  but  onl y t o expl ai n t hat  i t  does not  appl y t o t he pr obl em 
under  r evi ew by t he cour t .   I d.  at  174- 75.  

12 See ¶4 above.  

13 Fur t her mor e,  nei t her  t he r ecei ver ' s i nvent or y ( Wi s.  St at .  
§ 128. 15( 1) ( a) )  nor  t he debt or ' s  i nvent or y ( Wi s.  St at .  § 128. 13)  
i s i n t he r ecor d bef or e us.   Ther ef or e,  we have not  been 
pr ovi ded a f r amewor k f r om whi ch t o det er mi ne t he t ot al  asset s of  
Ol sen' s Mi l l  bef or e t he sal e,  i ndi cat i ng t he secur i t y i nt er est s 
l evi ed agai nst  each asset .   Such a f r amewor k woul d have been 
hel pf ul  t o us i n i nst r uct i ng t he c i r cui t  cour t  on r emand.    
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¶110 Par i bas and t he r ecei ver  pet i t i oned t he ci r cui t  cour t  

t o accept  t he sal e t o PRM,  whi ch act i on may f al l  wi t hi n Wi s.  

St at .  § 128. 25( 6) ( a)  as a compr omi se t o det er mi ne t he val ue of  

Par i bas' s secur i t y i nt er est  i n some of  t he asset s.   However ,  t he 

c i r cui t  cour t  r ef used t hei r  compr omi se.   Because t he cour t  t hen 

summar i l y accept ed OMAC' s of f er  t o pur chase,  no l i t i gat i on was 

conduct ed t o det er mi ne t he val ue of  Par i bas' s secur i t y i nt er est  

i n t he asset s t hat  wer e sol d t o OMAC.    

¶111 Accor di ngl y,  t he r ecor d bef or e us does not  answer  t he 

quest i ons of  how much of  t he $58 mi l l i on owed t o Par i bas was 

secur ed by t hose asset s t hat  wer e sol d and how l ar ge Par i bas' s 

unsecur ed cl ai m agai nst  t he gener al  f und was.   Wi t hout  Par i bas' s 

consent  t o t he sal e,  or  a Wi s.  St at .  § 128. 25( 6)  det er mi nat i on 

of  t he val ue of  Par i bas' s secur i t y i n t he asset s sol d and t hat  

payment  f or  t he val ue of  i t s  secur i t y was accor ded t o Par i bas,  

t he c i r cui t  cour t  cont r avened t he pr ovi s i ons of  ch.  128 when i t  

appr oved t he sal e t o OMAC f r ee and cl ear  of  al l  l i ens.      

¶112 On r emand,  t he c i r cui t  cour t  shoul d det er mi ne t he 

val ue of  Par i bas ' s secur i t y i n t he asset s sol d t o OMAC,  at  t he 

t i me of  t he sal e.   The ci r cui t  cour t  t hen can det er mi ne whet her  

t he val ue of  Par i bas' s secur i t y was t aken f r om i t  wi t hout  i t s 

consent  or  payment  f or  t he val ue of  i t s  secur i t y due t o t he 

sal e,  cont r ar y t o Wi sconsi n Br i ck and Wi s.  St at .  § 128. 18( 4) .   

The ci r cui t  cour t  t hen al so wi l l  be abl e t o det er mi ne t he val ue 

of  Par i bas' s unsecur ed cl ai m agai nst  t he gener al  f und of  t he 

r ecei ver shi p.    
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D.   Par i bas' s Unsecur ed Cl ai m 

¶113 The sal e of  Ol sen' s Mi l l ' s  asset s t o OMAC pr ovi ded 

Par i bas wi t h onl y $9 mi l l i on agai nst  a debt  of  appr oxi mat el y $58 

mi l l i on.   I n addi t i on,  t he $9 mi l l i on t hat  i t  r ecei ved f or  

i nvent or y was not  due t o be pai d unt i l  s i x mont hs af t er  t he 

sal e. 14   Al t hough i t  i s  not  possi bl e on t he r ecor d bef or e us t o 

det er mi ne t he amount  of  Par i bas' s unsecur ed cl ai m,  i t  appear s t o 

be si gni f i cant .    

¶114 Di st r i but i ons of  pr oper t y f r om t he debt or ' s est at e ar e 

cont r ol l ed by Wi s.  St at .  § 128. 17,  whi ch separ at es debt s i nt o 

c l asses wi t h var yi ng degr ees of  pr i or i t y.   Sect i on 128. 17 

pr ovi des i n r el evant  par t :    

Or der  of  di st r i but i on.   ( 1)  The or der  of  
di st r i but i on out  of  t he debt or ' s est at e shal l  be as 
f ol l ows:  

a.  The act ual  and necessar y cost s of  pr eser vi ng 
t he est at e subsequent  t o t he commencement  of  t he 
pr oceedi ngs.  

b.  Cost s of  admi ni st r at i on i ncl udi ng a 
r easonabl e at t or ney' s f ee f or  t he r epr esent at i on of  
t he debt or .  

c.  [ Omi t t ed f r om t he st at ut e]  

                                                 
14 I  can see no l awf ul  basi s f or  r equi r i ng Par i bas t o 

f i nance OMAC' s pur chase f or  s i x mont hs.   I n so doi ng,  t he 
c i r cui t  cour t  appr oved a sal e t hat  act ual l y pai d Par i bas l ess 
t han $9 mi l l i on f or  i t s  secur ed i nt er est  i n i nvent or y.   Whi l e i t  
i s  possi bl e under  some ci r cumst ances t o char ge t he pr oceeds f r om 
t he sal e of  an asset  wi t h t he expenses of  a sal e t hat  ar e 
at t r i but abl e t o t he asset  sol d,  see Thomsen v.  Cul l en,  196 Wi s.  
581,  588,  219 N. W.  439 ( 1928) ,  t hat  i s  not  what  occur r ed her e.   
Ther e i s no basi s i n t he r ecor d bef or e us f or  t hi s char ge 
agai nst  t he payment  t o Par i bas f or  i t s per f ect ed secur i t y i n t he 
i nvent or y.    
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d.  Wages,  i ncl udi ng pensi on,  wel f ar e and 
vacat i on benef i t s,  due t o wor kmen,  c l er ks,  t r avel i ng 
or  c i t y sal esper sons or  ser vant s,  whi ch have been 
ear ned wi t hi n 3 mont hs bef or e t he dat e of  t he 
commencement  of  t he pr oceedi ngs,  not  t o exceed $600 t o 
each cl ai mant .  

e.  Taxes,  assessment s and debt s due t he Uni t ed 
St at es,  t hi s st at e or  any count y,  di st r i ct  or  
muni ci pal i t y.  

f .  Ot her  debt s ent i t l ed t o pr i or i t y.  

g.  Debt s due t o cr edi t or s gener al l y,  i n 
pr opor t i on t o t he amount  of  t hei r  c l ai ms,  as al l owed.  

h.  Af t er  payment  of  t he f or egoi ng,  t he sur pl us,  
i f  any,  shal l  be r et ur ned t o t he debt or .  

¶115 Par agr aph ( 1) ( g)  addr esses t he di st r i but i on t o 

unsecur ed cr edi t or s.   I t  r equi r es t hat  t he payment  of  unsecur ed 

cr edi t or s must  be a pr opor t i onat e payment .   Compl i ance wi t h t he 

st at ut e r equi r es an aggr egat i on of  t he amount  of  al l  unsecur ed 

cl ai ms t hat  ar e al l owed and t hen payment  of  each cl ai m i n an 

amount  pr opor t i onal  t o t he t ot al  amount  of  al l  unsecur ed 

out st andi ng cl ai ms f r om what ever  asset s ar e avai l abl e t o sat i sf y  

t hese cl ai ms.    

¶116 Because t he r ecor d bef or e us does not  per mi t  us t o 

know t he pr i or i t y i n whi ch Par i bas' s secur i t y at t ached t o asset s 

t hat  wer e sol d,  we cannot  det er mi ne t he amount  of  Par i bas' s 

unsecur ed cl ai m i n t he asset s t hat  wer e sol d t o OMAC.   However ,  

wi t h a payment  of  $9 mi l l i on,  whi ch was not  due f or  s i x mont hs 

af t er  c l osi ng on t he sal e,  agai nst  a debt  of  $58 mi l l i on and 

Par i bas havi ng onl y a second mor t gage on t he r eal  est at e sol d,  

some si gni f i cant  por t i on of  Ol sen' s Mi l l ' s  debt  t o Par i bas must  

have been unsecur ed.    
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¶117 The pur pose of  a ch.  128 pr oceedi ng i s t o pr ovi de an 

or der l y di st r i but i on of  t he i nsol vent  debt or ' s pr oper t y,  whi ch 

i s not  encumber ed by l i ens,  t o al l  unsecur ed cr edi t or s.   As we 

expl ai ned i n Li nt on v.  Schmi dt ,  88 Wi s.  2d 183,  277 N. W. 2d 136 

( 1979) ,  " The obj ect  and pur pose of  assi gnment  l aw i s t o af f or d 

an equal  di st r i but i on of  t he ass i gnor ' s est at e t o al l  cr edi t or s 

i n pr opor t i on t o t hei r  c l ai ms. "   Li nt on,  88 Wi s.  2d at  198.    

¶118 The ci r cui t  cour t  di d not  even consi der  by what  amount  

t he $58 mi l l i on t hat  Ol sen' s Mi l l  owed t o Par i bas was unsecur ed.   

The ci r cui t  cour t  was not  f r ee t o or der  a sal e t hat  di d not  

t r eat  al l  cr edi t or s equal l y i n pr opor t i on t o t hei r  unsecur ed 

cl ai ms.   I d.   Accor di ngl y,  i n r egar d t o Par i bas' s i nt er est s,  t he 

sal e t o OMAC cont r avened Wi s.  St at .  § 128. 17( 1) ( g) .  

I I I .   CONCLUSI ON 

¶119 I  concl ude t hat  t he c i r cui t  cour t  v i ol at ed t he 

pr ovi s i ons of  ch.  128 and exceeded i t s aut hor i t y i n r egar d t o 

t he sal e t o OMAC i n t wo maj or  r espect s:   ( 1)  i t  appr oved t he 

sal e of  asset s i n whi ch Par i bas hel d a secur i t y i nt er est  f r ee 

and cl ear  of  al l  l i ens,  wi t hout  ei t her  Par i bas' s consent  or  t he 

compl et i on of  a st at ut or y det er mi nat i on of  t he val ue of  

Par i bas' s secur i t y i n t he asset s sol d and payment  f or  t he val ue 

of  i t s  secur i t y;  and ( 2)  i t  appr oved t he sal e t o OMAC t hat  pai d 

Par i bas not hi ng on i t s unsecur ed cl ai ms whi l e ot her  unsecur ed 

cl ai mant s wer e pai d.   

¶120 Wi t h t hese concl usi ons est abl i shed,  I  woul d r emand t o 

t he c i r cui t  cour t  t o det er mi ne an appr opr i at e r emedy consi st ent  

wi t h ch.  128.   Accor di ngl y,  I  r espect f ul l y concur .    
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¶121 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n i n t hi s 

concur r ence.    
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