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volume of the official reports.   

No.   2009AP3- CR  
( L. C.  No.  2005CF614)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
State of Wisconsin, 
 
          Plaintiff-Respondent, 
 
     v. 
 
Travis Vondell Cross, 
 
          Defendant-Appellant. 
 
 
 

FILED 
 

JUL 8, 2010 
 

Chr i st opher  J.  Paul sen 
Chi ef  Deput y Cl er k of  

Supr eme Cour t  
 
 

  

 

APPEAL f r om a j udgment  and an or der  of  t he Ci r cui t  Cour t  

f or  St .  Cr oi x Count y,  Er i c J.  Lundel l ,  Judge.   Affirmed. 

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Tr avi s Vondel l  Cr oss pl ed 

gui l t y t o second degr ee sexual  assaul t  of  a chi l d,  and was 

i nf or med by t he St at e,  t he c i r cui t  cour t ,  and hi s own at t or ney 

t hat  t hi s of f ense was puni shabl e by 40 year s i mpr i sonment  wi t h a 

maxi mum i ni t i al  conf i nement  of  25 year s.   The ci r cui t  cour t  

i mposed t he maxi mum sent ence.   Cr oss l at er  di scover ed t hat  he 

shoul d have been subj ect  t o a maxi mum of  onl y 30 year s 

i mpr i sonment  wi t h 20 year s i ni t i al  conf i nement .  
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¶2 The ci r cui t  cour t  deni ed Cr oss' s post convi ct i on mot i on 

r equest i ng a pl ea wi t hdr awal ,  but  di d gr ant  hi s mot i on f or  

r esent enci ng,  wher e Cr oss agai n r ecei ved t he maxi mum.   Cr oss 

appeal ed,  and t he St at e pet i t i oned t hi s cour t  f or  bypass 

pur suant  t o Wi s.  St at .  § ( Rul e)  809. 60 ( 2007- 08) , 1 whi ch we 

gr ant ed.  

¶3 The i ssue bef or e us i s whet her  Cr oss' s pl ea was 

knowi ng,  vol unt ar y,  and i nt el l i gent  i n spi t e of  t he f act  t hat  he 

was t ol d an i ncor r ect  maxi mum pot ent i al  sent ence bef or e ent er i ng 

hi s gui l t y pl ea.  

¶4 We hol d t hat  wher e a def endant  i s t ol d t hat  he f aces a 

maxi mum possi bl e sent ence t hat  i s hi gher ,  but  not  subst ant i al l y  

hi gher ,  t han t hat  aut hor i zed by l aw,  t he c i r cui t  cour t  has not  

v i ol at ed t he pl ea col l oquy r equi r ement s out l i ned i n Wi s.  St at .  

§ 971. 08 and our  Banger t  l i ne of  cases.   I n ot her  wor ds,  wher e a 

def endant  pl eads gui l t y wi t h t he under st andi ng t hat  he f aces a 

hi gher ,  but  not  subst ant i al l y  hi gher ,  sent ence t han t he l aw 

al l ows,  t he c i r cui t  cour t  has st i l l  f ul f i l l ed i t s dut y t o i nf or m 

t he def endant  of  t he r ange of  puni shment s.   Ther ef or e,  t he 

def endant  i s not  ent i t l ed t o an evi dent i ar y hear i ng,  and pl ea 

wi t hdr awal  r emai ns i n t he di scr et i on of  t he c i r cui t  cour t  and 

wi l l  not  be di st ur bed unl ess t he def endant  shows t hat  i t  i s  

necessar y t o cor r ect  a mani f est  i nj ust i ce.  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶5 I n t hi s case,  Cr oss was t ol d he f aced a maxi mum 

exposur e of  25 year s i ni t i al  conf i nement  wi t h 15 year s ext ended 

super vi s i on,  when t he act ual  maxi mum was 20 year s i ni t i al  

conf i nement  wi t h 10 year s ext ended super vi s i on.   We concl ude 

t hat  Cr oss pl ed gui l t y under  t he bel i ef  t hat  he f aced a hi gher ,  

but  not  subst ant i al l y  hi gher ,  maxi mum penal t y.   We hol d t hat  as 

a mat t er  of  l aw,  Cr oss' s pl ea was t her ef or e made knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y.   Mor eover ,  Cr oss has not  

demonst r at ed t hat  wi t hdr awal  of  hi s pl ea i s necessar y t o cor r ect  

a mani f est  i nj ust i ce.   Accor di ngl y,  t he j udgment  and or der  of  

t he c i r cui t  cour t  i s  af f i r med.  

I .  BACKGROUND 

¶6 On December  8,  2005,  Cr oss was char ged wi t h f i r st  

degr ee sexual  assaul t  of  a chi l d cont r ar y t o Wi s.  St at .  

§ 948. 02( 1)  ( 2001- 02) . 2  The St at e al l eged t hat  Cr oss sexual l y 

assaul t ed hi s t en- year - ol d gr eat - gr anddaught er  i n December  2002 

and agai n i n Januar y 2003.   At  t he ar r ai gnment ,  t he c i r cui t  

cour t  i nf or med Cr oss t hat  t he of f ense was a Cl ass B f el ony,  and 

t hat  convi ct i on coul d l ead t o a maxi mum sent ence of  60 year s.  

¶7 On Januar y 5,  2007,  t he St at e ent er ed i nt o a pl ea 

agr eement  wi t h Cr oss.   Cr oss agr eed t o pl ead gui l t y t o a r educed 

char ge of  second degr ee sexual  assaul t  ( a v i ol at i on of  Wi s.  

                                                 
2 Wi sconsi n St at .  § 948. 02( 1)  ( 2001- 02)  r eads:  " FI RST DEGREE 

SEXUAL ASSAULT.   Whoever  has sexual  cont act  or  sexual  
i nt er cour se wi t h a per son who has not  at t ai ned t he age of  13 
year s i s gui l t y of  a Cl ass B f el ony. "  
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St at .  § 948. 02( 2)  ( 2001- 02) 3) ,  t o have no cont act  wi t h t he chi l d 

or  her  f ami l y,  t o r egi st er  as a sex of f ender ,  t o make necessar y 

r est i t ut i on,  and t o agr ee t o l i f et i me super vi s i on i f  he l i ved or  

wor ked i n Wi sconsi n at  any t i me i n t he f ut ur e.   I n exchange,  t he 

St at e consent ed t o t he s i ngl e,  r educed char ge and agr eed t o 

r ecommend a sent ence of  24 mont hs t o be ser ved concur r ent l y wi t h 

t i me he was al r eady ser vi ng i n Mi nnesot a f or  s i mi l ar l y v i ol at i ng 

a mi nor  f ami l y member .  

¶8 At  t he pl ea hear i ng,  counsel  f or  Cr oss i nf or med t he 

ci r cui t  cour t  t hat  second degr ee sexual  assaul t  was a Cl ass C 

f el ony and t hat  t he maxi mum t ot al  sent ence was 40 year s,  

consi st i ng of  a maxi mum i ni t i al  i mpr i sonment  of  25 year s 

f ol l owed by 15 year s of  ext ended super vi s i on.   An at t achment  t o 

Cr oss' s pl ea quest i onnai r e and wai ver  of  r i ght s f or m,  whi ch he 

si gned,  al so st at ed t hat  t he Cl ass C f el ony car r i ed a maxi mum 

sent ence of  40 year s wi t h a maxi mum i ni t i al  conf i nement  i n 

pr i son f or  25 year s.   Dur i ng Cr oss' s pl ea col l oquy,  Judge 

Lundel l  r epeat ed t he same maxi mum puni shment s f or  a Cl ass C 

f el ony ( 25 year s maxi mum i ni t i al  conf i nement  pl us 15 year s of  

ext ended super vi s i on) .   Judge Lundel l  al so made cl ear  t hat  he 

woul d not  be bound by " any agr eement  t hat  t he at t or neys may 

have. "   He t hen asked Cr oss i f  he under st ood t hat  " i n t he end,  I  

woul d make up my mi nd as t o what ' s best  f or  t hi s case, "  and 

                                                 
3 Wi sconsi n St at .  § 948. 02( 2)  ( 2001- 02)  st at es as f ol l ows:  

" SECOND DEGREE SEXUAL ASSAULT.   Whoever  has sexual  cont act  or  
sexual  i nt er cour se wi t h a per son who has not  at t ai ned t he age of  
16 year s i s gui l t y of  a Cl ass C f el ony. "  
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t hat ,  " I ' m not  bound by any agr eement . "   To bot h i nqui r i es,  

Cr oss r epl i ed,  " Yes,  s i r . "   Af t er  quest i oni ng Cr oss,  Judge 

Lundel l  f ound t hat  Cr oss " f r eel y,  vol unt ar i l y ,  and knowi ngl y"  

wai ved hi s r i ght s;  he accept ed Cr oss' s gui l t y pl ea,  and set  a 

dat e f or  sent enci ng.  

¶9 The sent enci ng hear i ng occur r ed on Mar ch 26,  2007.   

The cour t  consi der ed numer ous vi ct i m i mpact  st at ement s f i l ed i n 

t he case.   Accor di ng t o t hose st at ement s,  Cr oss had mol est ed or  

ot her wi se sexual l y assaul t ed many f ami l y member s.   The cour t  

cal l ed Cr oss' s pat t er n of  abuse " one of  t he saddest  s i t uat i ons 

t hat  I  have come acr oss. "   Judge Lundel l  c i t ed hi s al most  t wo 

decades of  j udi c i al  exper i ence and year s of  pr osecut i ng bef or e 

hi s ser vi ce on t he bench and comment ed,  " I t  i s  r ar e t o have an 

i ndi v i dual  your  age have af f ect ed so many peopl e i n t he same 

f ami l y. "  

¶10 The cour t  st er nl y admoni shed Cr oss,  sayi ng:  

Fr ankl y,  I  have no pi t y f or  you what soever .   I  t hi nk 
you shoul d r ecei ve a ser i ous sent ence.   I  t hi nk t hat  
i n and of  i t sel f  may hel p some of  t he mi ser y you have 
caused,  but  i t  wi l l  never ,  of  cour se,  heal  ever yt hi ng.   
The onl y way t o deal  wi t h a per son such as your sel f  
who j ust ——I  can' t  compr ehend why you di d what  you di d,  
but  I  can deal  wi t h i t .   And my way of  deal i ng wi t h i t  
i s ,  f r ankl y,  never  l et t i ng you out  of  pr i son unt i l  you 
di e.   That ' s how I  deal  wi t h i t .   I  don' t  want  t o gi ve 
you any oppor t uni t y t o mol est  anyone ever  agai n i n 
your  f ami l y.  .  .  .   

[ W] hy bot her  t r y i ng t o t r eat  you?  I  don' t  t hi nk 
t her e' s any hope f or  you.   You have caused so much 
har m t o your  f ami l y t hat  t hi s i s pur el y a puni shment  
t ype case.   I  gave you,  you know,  f or  f i ve seconds,  I  
gave t hought  t o r ehabi l i t at i on of  you.   And I  qui ckl y 
di smi ssed t hat  because,  f r ankl y,  t her e' s no need t o 
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r ehabi l i t at e you.   For  what  you have done t o your  
f ami l y,  you deser ve t he wor st .   You deser ve t o be 
puni shed about  as har d as I  can puni sh you.  

Ul t i mat el y,  Judge Lundel l  di sr egar ded t he r ecommendat i on of  t he 

St at e and sent enced Cr oss t o t he maxi mum 25 year s i mpr i sonment  

f ol l owed by 15 year s of  ext ended super vi s i on.  

¶11 Cr oss moved f or  post convi ct i on r el i ef  on mul t i pl e 

gr ounds,  onl y one of  whi ch i s r el evant  t o us t oday. 4  On t he 

ni ght  bef or e t he hear i ng on hi s  post convi ct i on mot i on,  Cr oss' s  

at t or ney di scover ed t hat  t he of f ense occur r ed pr i or  t o t he 

changeover  f r om Tr ut h i n Sent enci ng 1 gui del i nes ( " TI S- 1" )  t o 

Tr ut h i n Sent enci ng 2 gui del i nes ( " TI S- 2" ) . 5  Cr oss had been 

advi sed of  and sent enced t o t he maxi mum accor di ng t o t he TI S- 2 

penal t i es,  whi ch c l assi f i ed hi s of f ense as a Cl ass C f el ony wi t h 

a 40- year  maxi mum,  i ncl udi ng 25 year s of  i ni t i al  conf i nement .   

Under  t he TI S- 1 gui del i nes,  t he f el ony shoul d have been t r eat ed 

as Cl ass BC,  whi ch car r i es a maxi mum i ni t i al  sent ence of  20 

year s i n pr i son f ol l owed by 10 year s ext ended super vi s i on,  f or  a 

t ot al  of  30 year s.   Cr oss ar gued t hat  because he was i ncor r ect l y  

                                                 
4 Cr oss' s at t or ney act ual l y di scover ed t he sent enci ng er r or  

sever al  mont hs af t er  f i l i ng hi s or i gi nal  mot i on f or  
post convi ct i on r el i ef ,  and made t he cl ai m at  i ssue her e i n a 
l at er  suppl ement al  mot i on.  

5 Fel oni es commi t t ed af t er  December  31,  1999,  but  pr i or  t o 
Febr uar y 1,  2003,  ar e subj ect  t o sent enci ng r equi r ement s 
est abl i shed by Par t  I  of  Tr ut h- I n- Sent enci ng l egi s l at i on ( TI S-
I ) ,  1997 Wi s.  Act  283.   Fel oni es commi t t ed af t er  Febr uar y 1,  
2003,  ar e subj ect  t o sent enci ng r equi r ement s est abl i shed by Par t  
I I  of  Tr ut h- I n- Sent enci ng l egi s l at i on ( TI S- 2) ,  2001 Wi s.  Act  
109.   These sent enci ng r equi r ement s wer e codi f i ed i n Wi s.  St at .  
§ 939. 50 ( 2001- 02) .  
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advi sed of  t he penal t i es pr i or  t o hi s gui l t y pl ea,  hi s pl ea was 

not  knowi ng and i nt el l i gent  and he was ent i t l ed t o wi t hdr aw hi s 

pl ea. 6 

¶12 On Mar ch 24,  2008,  t he c i r cui t  cour t  deni ed Cr oss' s 

mot i on f or  wi t hdr awal  of  hi s gui l t y pl ea,  but  di d vacat e t he 

sent ence and or der  r esent enci ng.   Cr oss was r esent enced on Jul y  

23,  2008,  t hi s t i me under  t he cor r ect  TI S- 1 gui del i nes.   He was 

sent enced agai n t o t he maxi mum penal t y al l owed——20 year s of  

i ni t i al  conf i nement  i n pr i son f ol l owed by 10 year s of  ext ended 

super vi s i on.  

¶13 On December  26,  2008,  Cr oss appeal ed t he j udgment  of  

convi ct i on and t he deni al  of  hi s mot i on f or  pl ea wi t hdr awal .   

The St at e pet i t i oned t hi s cour t  t o bypass t he cour t  of  appeal s,  

whi ch we gr ant ed.  

I I .  STANDARD OF REVI EW 

¶14 A pl ea not  ent er ed knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y v i ol at es f undament al  due pr ocess,  and a def endant  

t her ef or e may wi t hdr aw t he pl ea as a mat t er  of  r i ght .   St at e v.  

Br own,  2006 WI  100,  ¶19,  293 Wi s.  2d 594,  716 N. W. 2d 906.   

Whet her  a pl ea was ent er ed knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y pr esent s a quest i on of  const i t ut i onal  f act  t hat  i s  

                                                 
6 The cour t  was not i f i ed of  t hi s f or  t he f i r st  t i me dur i ng 

t he hear i ng on Cr oss' s post convi ct i on mot i on on Januar y 3,  2008.   
Dur i ng t hi s hear i ng,  t he c i r cui t  cour t  al l owed Cr oss' s t r i al  
at t or ney and Cr oss hi msel f  t o t est i f y,  wi t h exami nat i on by 
counsel  f or  t he St at e and by Cr oss' s at t or ney.   The t est i mony 
cent er ed on t he f act  t hat  al l  par t i es s i mpl y er r ed i n good f ai t h 
and t ol d Cr oss t he i ncor r ect  maxi mum al l owabl e puni shment .  
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r evi ewed i ndependent l y.   I d.   I n maki ng t hi s det er mi nat i on,  t hi s 

cour t  accept s t he c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  or  

evi dent i ar y f act s unl ess t hey ar e c l ear l y er r oneous.   I d.  

I I I .  DI SCUSSI ON 

¶15 Thi s case r ai ses a t hr eshol d quest i on of  how t o 

anal yze a c l ai m f or  pl ea wi t hdr awal  when a def endant  was 

i nf or med t hat  hi s maxi mum puni shment  was hi gher ,  but  not  

subst ant i al l y  hi gher ,  t han t he l aw act ual l y aut hor i zed.   We 

addr ess t hi s quest i on i n Par t  A,  concl udi ng t hat  t hi s does not  

const i t ut e a Banger t  v i ol at i on,  and t her ef or e,  t he bur den i s on 

t he def endant  i n such si t uat i ons t o demonst r at e t hat  gr ant i ng 

pl ea wi t hdr awal  i s necessar y t o cor r ect  a mani f est  i nj ust i ce.   

I n Par t  B,  we appl y t hi s anal yt i cal  f r amewor k t o t he f act s i n 

t he case at  bar .   We concl ude t hat  Cr oss i s not  ent i t l ed t o 

wi t hdr aw hi s gui l t y pl ea.  

A.  Anal yt i cal  Fr amewor k 

¶16 Under  t he Due Pr ocess Cl ause of  t he Four t eent h 

Amendment  t o t he Uni t ed St at es Const i t ut i on,  a def endant ' s 

gui l t y pl ea must  be af f i r mat i vel y shown t o be knowi ng,  

vol unt ar y,  and i nt el l i gent .   Br own,  293 Wi s.  2d 594,  ¶25.   I n 

Wi s.  St at .  § 971. 08,  t he l egi s l at ur e est abl i shed cer t ai n 

r equi r ement s f or  ensur i ng a gui l t y pl ea i s knowi ng,  vol unt ar y,  

and i nt el l i gent .   Thi s cour t  has al so pr ovi ded addi t i onal  

r equi r ement s i n St at e v.  Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 

( 1986) ,  and subsequent  cases.   Br own,  293 Wi s.  2d 594,  ¶23.  
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¶17 Wi sconsi n St at .  § 971. 08( 1) ( a)  pr ovi des:  

Bef or e t he cour t  accept s a pl ea of  gui l t y or  no 
cont est ,  i t  shal l  do al l  of  t he f ol l owi ng:  

( a)  Addr ess t he def endant  per sonal l y and det er mi ne 
t hat  t he pl ea i s made vol unt ar i l y  wi t h under st andi ng 
of  t he nat ur e of  t he char ge and t he pot ent i al  
puni shment  i f  convi ct ed.   ( Emphasi s added. )  

¶18 Thi s cour t  has al so r equi r ed ci r cui t  cour t s t o do t he 

f ol l owi ng dur i ng a pl ea hear i ng:  

1.  Det er mi ne t he ext ent  of  t he def endant ' s educat i on 
and gener al  compr ehensi on so as t o assess t he 
def endant ' s capaci t y t o under st and t he i ssues at  
t he hear i ng;  

2.  Ascer t ai n whet her  any pr omi ses,  agr eement s,  or  
t hr eat s wer e made i n connect i on wi t h t he 
def endant ' s ant i c i pat ed pl ea,  hi s appear ance at  t he 
hear i ng,  or  any deci s i on t o f or go an at t or ney;  

3.  Al er t  t he def endant  t o t he possi bi l i t y  t hat  an 
at t or ney may di scover  def enses or  mi t i gat i ng 
c i r cumst ances t hat  woul d not  be appar ent  t o a 
l ayman such as t he def endant ;  

4.  Ensur e t he def endant  under st ands t hat  i f  he i s 
i ndi gent  and cannot  af f or d an at t or ney,  an at t or ney 
wi l l  be pr ovi ded at  no expense t o hi m;  

5.  Est abl i sh t he def endant ' s under st andi ng of  t he 
nat ur e of  t he cr i me wi t h whi ch he i s char ged and 
t he r ange of  puni shment s t o whi ch he i s subj ect i ng 
hi msel f  by ent er i ng a pl ea;  

6.  Ascer t ai n per sonal l y whet her  a f act ual  basi s exi st s 
t o suppor t  t he pl ea;  

7.  I nf or m t he def endant  of  t he const i t ut i onal  r i ght s 
he wai ves by ent er i ng a pl ea and ver i f y t hat  t he 
def endant  under st ands he i s gi v i ng up t hese r i ght s;  

8.  Est abl i sh per sonal l y t hat  t he def endant  under st ands 
t hat  t he cour t  i s  not  bound by t he t er ms of  any 
pl ea agr eement ,  i ncl udi ng r ecommendat i ons f r om t he 
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di st r i ct  at t or ney,  i n ever y case wher e t her e has 
been a pl ea agr eement ;  

9.  Not i f y t he def endant  of  t he di r ect  consequences of  
hi s pl ea;  and 

10.  Advi se t he def endant  t hat  " I f  you ar e not  a c i t i zen 
of  t he Uni t ed St at es of  Amer i ca,  you ar e advi sed 
t hat  a pl ea of  gui l t y or  no cont est  f or  t he of f ense 
[ or  of f enses]  wi t h whi ch you ar e char ged may r esul t  
i n depor t at i on,  t he excl usi on f r om admi ssi on t o 
t hi s count r y or  t he deni al  of  nat ur al i zat i on,  under  
f eder al  l aw, "  as pr ovi ded i n Wi s.  St at .  
§ 971. 08( 1) ( c) .  

Br own,  293 Wi s.  2d 594,  ¶35 ( f oot not es omi t t ed) .   The r el evant  

r equi r ement  at  i ssue her e i s number  f i ve,  whi ch r equi r es c i r cui t  

cour t s t o " [ e] st abl i sh t he def endant ' s under st andi ng of  .  .  .  

t he r ange of  puni shment s t o whi ch he i s subj ect i ng hi msel f  by 

ent er i ng a pl ea. "   I d.  ( emphasi s added) .  

¶19 I f  t he c i r cui t  cour t  f ai l s  at  one of  t hese dut i es 

( al so cal l ed a " Banger t  v i ol at i on" ) ,  t he def endant  may be 

ent i t l ed t o wi t hdr aw hi s pl ea.   I d. ,  ¶36.   A def endant  

est abl i shes t hat  t he c i r cui t  cour t  f ai l ed at  one of  i t s  dut i es 

by f i l i ng a mot i on ( a " Banger t  mot i on" )  t hat :  ( 1)  makes a pr i ma 

f aci e showi ng of  a v i ol at i on of  § 971. 08( 1)  or  ot her  cour t -

mandat ed dut i es;  and ( 2)  al l eges t hat  " t he def endant  di d not  

know or  under st and t he i nf or mat i on t hat  shoul d have been 

pr ovi ded at  t he pl ea hear i ng. "   I d. ,  ¶39.   A def endant  

at t empt i ng t o make t hi s pr i ma f aci e showi ng must  poi nt  t o 

def i c i enci es i n t he pl ea hear i ng t r anscr i pt ;  concl usor y 

al l egat i ons ar e not  suf f i c i ent .   See i d.  

¶20 Upon maki ng t hi s  showi ng,  t he def endant  i s ent i t l ed t o 

an evi dent i ar y hear i ng ( known as a " Banger t  hear i ng" )  at  whi ch 
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t he St at e must  pr ove by c l ear  and convi nci ng evi dence t hat  t he 

def endant ' s pl ea was knowi ng,  vol unt ar y,  and i nt el l i gent  despi t e 

t he def i c i enci es i n t he pl ea hear i ng.   I d.   I f  t he St at e cannot  

meet  i t s bur den,  t he def endant  i s ent i t l ed t o wi t hdr aw hi s pl ea 

as a mat t er  of  r i ght .   See St at e v.  Van Camp,  213 Wi s.  2d 131,  

139,  569 N. W. 2d 577 ( 1997) .   However ,  i f  a def endant  seeki ng t o 

wi t hdr aw hi s gui l t y pl ea cannot  show t hat  t he c i r cui t  cour t  

f ai l ed i n i t s dut i es dur i ng t he pl ea hear i ng,  or  i f  t he St at e 

meet s i t s bur den of  pr ovi ng t he pl ea was knowi ng,  vol unt ar y,  and 

i nt el l i gent ,  wi t hdr awal  of  t he pl ea i s l ef t  t o t he di scr et i on of  

t he c i r cui t  cour t  and wi l l  not  be di st ur bed unl ess t he def endant  

demonst r at es a mani f est  i nj ust i ce wi l l  r esul t  f r om t he cour t ' s  

r ef usal  t o al l ow t he pl ea t o be wi t hdr awn.   St at e v.  Tr ochi nski ,  

2002 WI  56,  ¶15,  253 Wi s.  2d 38,  644 N. W. 2d 891;  St at e v.  

Thomas,  2000 WI  13,  ¶16,  232 Wi s.  2d 714,  605 N. W. 2d 836.   

¶21 I n t hi s case,  Cr oss was i nf or med t hat  hi s maxi mum 

puni shment  was hi gher  t han t he l aw act ual l y aut hor i zed.   The 

quest i on i s whet her  t hi s const i t ut es a Banger t  v i ol at i on——t hat  

i s,  a f ai l ur e by t he c i r cui t  cour t  t o f ul f i l l  i t s  r equi r ed 

dut i es under  § 971. 08( 1)  and our  case l aw dur i ng t he pl ea 

col l oquy.  

¶22 Cr oss asser t s t hat  when t he maxi mum puni shment  has 

been i ncor r ect l y communi cat ed,  and t he def endant ' s under st andi ng 

was based on t hi s i ncor r ect  i nf or mat i on,  t he def endant  has 

est abl i shed a Banger t  v i ol at i on.   Cr oss f ur t her  ar gues t hat  i n 

such a scenar i o,  t he St at e cannot  show t he pl ea was knowi ng,  

vol unt ar y,  and i nt el l i gent .   The upshot  i s,  accor di ng t o Cr oss,  
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i f  a def endant  i s t ol d and bel i eves a pot ent i al  maxi mum 

puni shment  t hat  t ur ns out  t o be i ncor r ect ,  t he def endant  may 

wi t hdr aw t he gui l t y pl ea as a mat t er  of  r i ght .   The St at e 

count er s t hat  t he r ul e i s not  so bl ack and whi t e.  

¶23 Two f act ual l y s i mi l ar  publ i shed cour t  of  appeal s 

opi ni ons appr oach t hi s quest i on i n di f f er ent  ways,  demonst r at i ng 

t he need f or  f ur t her  c l ar i t y i n t he l aw.  

¶24 The St at e f i nds suppor t  f or  i t s  posi t i on i n St at e v.  

Qui r oz,  2002 WI  App 52,  251 Wi s.  2d 245,  641 N. W. 2d 715.   I n 

t hat  case,  t he def endant  ar gued t hat  he was ent i t l ed t o wi t hdr aw 

hi s gui l t y pl ea i n par t  because he was i ncor r ect l y i nf or med t hat  

hi s maxi mum puni shment  was 14 year s i nst ead of  13.   I d. ,  ¶1.   

The cour t  of  appeal s ul t i mat el y concl uded t hat  t he cor r ect  

penal t y was i n f act  14 year s,  and t her ef or e he was not  

mi si nf or med.   I d. ,  ¶14.   The cour t  t hen st at ed:  

Fur t her mor e,  even i f  t he maxi mum penal t y had been 
over cal cul at ed,  whi ch we have det er mi ned i t  was not ,  
Qui r oz f ai l s  t o est abl i sh t hat  a pl ea wi t hdr awal  woul d 
cor r ect  a mani f est  i nj ust i ce.   Qui r oz was sent enced t o 
t wel ve year s i n pr i son,  l ess t han t he f our t een- year  
maxi mum cor r ect l y cal cul at ed by t he cour t  and l ess 
t han t he t hi r t een- year  maxi mum i ncor r ect l y cal cul at ed 
by Qui r oz.   No mat t er  whi ch way t he maxi mum sent ence 
i s cal cul at ed,  Qui r oz r ecei ved l ess t han t he maxi mum.   
Fur t her mor e,  Qui r oz wi l l i ngl y pl ed gui l t y t o a cr i me 
wi t h a f our t een- year  maxi mum penal t y;  he cannot  
cr edi bl y ar gue t hat  he woul d not  have so pl ed had he 
been i nf or med t hat  t he maxi mum was t hi r t een year s.  

I d. ,  ¶16.  

¶25 I mpl i c i t  i n t he cour t  of  appeal s'  anal ysi s i s t he i dea 

t hat  t hi s scenar i o woul d not  be a Banger t  v i ol at i on,  pr esumabl y 

because t he def endant  woul d have under st ood t he " r ange of  
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puni shment s, "  even i f  he was t ol d 14 year s and t he act ual  

maxi mum puni shment  was 13 year s.  

¶26 Cr oss,  on t he ot her  hand,  l ooks t o St at e v.  Har den,  

2005 WI  App 252,  287 Wi s.  2d 871,  707 N. W. 2d 173,  whi ch pr esent s 

a f act ual  scenar i o near l y i dent i cal  t o t hi s case.   I n Har den,  

t he def endant  pl ed gui l t y pur suant  t o a pl ea agr eement  and was 

i nf or med t hat  hi s maxi mum puni shment  was 19 year s,  s i x mont hs,  

when t he cor r ect  maxi mum exposur e was 16 year s.   I d. ,  ¶2.   The 

cour t  i mposed a sent ence of  t hr ee year s i ni t i al  conf i nement  and 

f our  year s ext ended super vi s i on.   I d.   The def endant  moved t o 

wi t hdr aw hi s pl ea,  but  t he c i r cui t  cour t  deni ed t he mot i on.   The 

ci r cui t  cour t  r el i ed on Qui r oz,  f i ndi ng t hat  t he def endant  had 

not  pr esent ed cr edi bl e evi dence showi ng t hat  t he mi si nf or mat i on 

af f ect ed hi s pl ea deci s i on.   I d. ,  ¶¶1,  3.  

¶27 The cour t  of  appeal s r ever sed.   I t  concl uded t hat  t he 

bur den was on t he St at e t o pr ove " t hat  Har den knew t he cor r ect  

maxi mum sent ence despi t e bei ng gi ven er r oneous i nf or mat i on. "   

I d. ,  ¶5.   I t  f ur t her  st at ed t hat  under  St at e v .  Bar t el t ,  112 

Wi s.  2d 467,  484,  334 N. W. 2d 91 ( 1983) ,  t he def endant  need not  

show t hat  t he mi si nf or mat i on af f ect ed hi s pl ea deci s i on.   I d. ,  

¶5.   Thus,  i t  st at ed t hat  t he ear l i er  hol di ng i n Qui r oz was not  

i n accor d wi t h bi ndi ng supr eme cour t  pr ecedent ;  i t  was di ct a and 

shoul d not  be f ol l owed.   I d. ,  ¶6.  

¶28 By pl aci ng t he bur den on t he St at e t o pr ove t hat  t he 

def endant  knew t he pr eci se maxi mum sent ence,  t he Har den cour t  

i mpl i c i t l y  assumed t hi s was a Banger t  v i ol at i on.   I t s concl usi on 

appear s t o be pr emi sed on t he assumpt i on t hat  any devi at i on f r om 
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t he pr eci se maxi mum puni shment  pr event s a pl ea f r om bei ng 

knowi ng,  vol unt ar y,  and i nt el l i gent .  

¶29 We begi n our  anal ysi s wi t h t hi s  pr onouncement  by t he 

Uni t ed St at es Supr eme Cour t :  

A def endant  i s not  ent i t l ed t o wi t hdr aw hi s pl ea 
mer el y because he di scover s l ong af t er  t he pl ea has 
been accept ed t hat  hi s cal cul us mi sappr ehended t he 
qual i t y of  t he St at e' s case or  t he l i kel y penal t i es 
at t ached t o al t er nat i ve cour ses of  act i on.  .  .  .   

.  .  .  We f i nd no r equi r ement  i n t he Const i t ut i on 
t hat  a def endant  must  be per mi t t ed t o di sown hi s 
sol emn admi ssi ons i n open cour t  t hat  he commi t t ed t he 
act  wi t h whi ch he i s char ged si mpl y because i t  l at er  
devel ops t hat  t he St at e woul d have had a weaker  case 
t han t he def endant  had t hought  or  t hat  t he maxi mum 
penal t y t hen assumed appl i cabl e has been hel d 
i nappl i cabl e i n subsequent  j udi c i al  deci s i ons.  

Br ady v.  Uni t ed St at es,  397 U. S.  742,  757 ( 1970) .   I n Br ady,  t he 

Uni t ed St at es Supr eme Cour t  hel d t hat  even t hough t he maxi mum 

puni shment ——t he deat h penal t y——was l at er  hel d t o be unavai l abl e 

f or  t he char ges agai nst  Br ady,  t he def endant ' s gui l t y pl ea was 

nonet hel ess knowi ng,  vol unt ar y,  and i nt el l i gent .   I d.  at  756- 58.   

Br ady t her ef or e t eaches t hat  a pl ea based on an under st andi ng of  

t he pr eci se maxi mum penal t i es t hat  ul t i mat el y pr oves i ncor r ect  

i s  not  necessar i l y  a v i ol at i on of  due pr ocess.  

¶30 I n our  v i ew,  a def endant  who has been t ol d a maxi mum 

puni shment  hi gher ,  but  not  subst ant i al l y  hi gher ,  t han t hat  

aut hor i zed by l aw,  has not  necessar i l y  made a pr i ma f aci e case 

t hat  t he r equi r ement s of  § 971. 08 and our  case l aw have been 

vi ol at ed.   Sever al  r easons suppor t  our  appr oach.   
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¶31 Fi r st ,  a def endant  who bel i eves he i s subj ect  t o a 

gr eat er  puni shment  i s obvi ousl y awar e t hat  he may r ecei ve t he 

l esser  puni shment .   Thus,  t he def endant  i n Har den,  who was t ol d 

he f aced 19 year s,  s i x mont hs maxi mum exposur e,  was cer t ai nl y 

awar e t hat  he f aced 16 year s i mpr i sonment .   Mor eover ,  we do not  

bel i eve a def endant ' s deci s i on t o r epr esent  i n open cour t  t hat  

he commi t t ed t he cr i mes he i s  char ged wi t h i s l i kel y t o be 

af f ect ed by i nsubst ant i al  di f f er ences i n possi bl e puni shment s.  

¶32 Second,  r equi r i ng an evi dent i ar y hear i ng f or  ever y 

smal l  devi at i on f r om t he ci r cui t  cour t ' s  dut i es dur i ng a pl ea 

col l oquy i s s i mpl y not  necessar y f or  t he pr ot ect i on of  a 

def endant ' s const i t ut i onal  r i ght s.   The Banger t  r equi r ement s 

exi st  as a f r amewor k t o ensur e t hat  a def endant  knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y ent er s hi s pl ea.   We do not  

embr ace a f or mal i st i c appl i cat i on of  t he Banger t  r equi r ement s 

t hat  woul d r esul t  i n t he abj ur i ng of  a def endant ' s 

r epr esent at i ons i n open cour t  f or  i nsubst ant i al  def ect s.  

¶33 Thi r d,  t he gr eat  wei ght  of  aut hor i t i es f r om ot her  

st at e and f eder al  cour t s r ej ect  t he not i on t hat  t he f ai l ur e t o 

under st and t he pr eci se maxi mum puni shment  i s  a per  se due 

pr ocess vi ol at i on.   Though not  uni f or m i n t he appl i cabl e t est ,  

t hese cases gener al l y put  t he bur den on t he def endant  t o show he 

was pr ej udi ced or  woul d not  have pl ed gui l t y had he known t he 

cor r ect  possi bl e i mpr i sonment .   See,  e. g. ,  Uni t ed St at es v.  

Mol i na,  469 F. 3d 408,  410- 12 ( 5t h Ci r .  2006)  ( hol di ng t hat  t he 

def endant  di d not  demonst r at e a r easonabl e pr obabi l i t y  t hat  he 

woul d not  have pl ed gui l t y but  f or  t he di st r i ct  cour t ' s  
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mi sst at ement  of  t he maxi mum sent ence) ;  Long v.  Uni t ed St at es,  

883 F. 2d 966,  968 ( 11t h Ci r .  1989)  ( " [ I ] f  t he cour t ' s  

mi sst at ement  was uni nt ent i onal ,  and t he convi ct ed of f ender  

cannot  show pr ej udi ce as a r esul t  of  t he mi sst at ement  .  .  .  he 

wi l l  not  be gr ant ed r el i ef . " ) ;  Al l en v.  Uni t ed St at es,  634 

F. 2d 316,  317 ( 5t h Ci r .  1981)  ( concl udi ng t hat  an over st at ement  

of  t he maxi mum sent ence by t en year s was not  a " mat er i al  f act or "  

af f ect i ng t he pet i t i oner ' s deci s i on t o pl ead gui l t y,  despi t e t he 

f act  t hat  such a cont ent i on was st at ed i n t he pet i t i oner ' s 

af f i davi t ) . 7 

¶34 Four t h,  we f i nd f ur t her  suppor t  f or  t hi s posi t i on i n 

Wi s.  St at .  § 973. 13.   That  st at ut e pr ovi des:  " I n any case wher e 

t he cour t  i mposes a maxi mum penal t y i n excess of  t hat  aut hor i zed 

                                                 
7 See al so Uni t ed St at es v.  Ful l er ,  769 F. 2d 1095,  1096 ( 5t h 

Ci r .  1985)  ( hol di ng t hat  mi si nf or mat i on r egar di ng t he maxi mum 
sent ence di d not  i nduce t he def endant  t o ent er  t he pl ea or  
pr ej udi ce hi m) ;  Bar t on v.  Uni t ed St at es,  458 F. 2d 537,  541 ( 5t h 
Ci r .  1972)  ( hol di ng t hat  mi si nf or mat i on r egar di ng t he maxi mum 
possi bl e sent ence di d not  ent i t l e t he def endant s t o wi t hdr aw 
t hei r  pl eas because t hey wer e vol unt ar i l y  ent er ed i nt o) ;  
Schof i el d v.  Uni t ed St at es,  441 F. 2d 1219,  1221 ( 7t h Ci r .  1971)  
( hol di ng t hat  t he def endant ' s mi sunder st andi ng of  t he possi bl e 
penal t i es di d not  r ender  t he def endant ' s pl ea uni nt el l i gent  or  
i nvol unt ar y) ;  Br ooks v.  St at e,  606 So.  2d 615,  616- 17 ( Al a.  
Cr i m.  App.  1991)  ( hol di ng t hat  mi si nf or mat i on r egar di ng t he 
maxi mum sent ence di d not  ent i t l e t he def endant  t o wi t hdr aw her  
pl ea because she woul d not  have changed her  mi nd r egar di ng t he 
pl ea had she been i nf or med of  t he pr eci se puni shment ) ;  Gr ant  v.  
St at e,  585 N. E. 2d 284,  285- 88 ( I nd.  Ct .  App.  1992)  ( hol di ng t hat   
mi si nf or mat i on r egar di ng t he maxi mum sent ence di d not  ent i t l e t he 
def endant  t o wi t hdr aw hi s pl ea because i t  di d not  pr ej udi ce hi m) ;  
Commonweal t h v.  Sher man,  864 N. E. 2d 1241,  1247 ( Mass.  App.  Ct .  
2007)  ( hol di ng t hat  mi si nf or mat i on r egar di ng t he maxi mum sent ence 
di d not  ent i t l e t he def endant  t o wi t hdr aw hi s pl ea because t he 
f avor abl e sent enci ng consequences of  t he pl ea r ender ed t he 
devi at i on i nsi gni f i cant ) .  
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by l aw,  such excess shal l  be voi d and t he sent ence shal l  be 

val i d onl y t o t he ext ent  of  t he maxi mum t er m aut hor i zed by 

st at ut e and shal l  st and commut ed wi t hout  f ur t her  pr oceedi ngs. "   

Sect i on 973. 13 appl i es when def endant s ar e f ound gui l t y,  ei t her  

by pl ea or  by t r i al .   When gi ven a sent ence gr eat er  t han t hat  

aut hor i zed by l aw,  whi ch pr esumabl y woul d al so i nvol ve an er r or  

i n t he under st andi ng of  t he possi bl e maxi mum penal t y,  t he r emedy 

her e i s a commut ed sent ence,  not  pl ea wi t hdr awal .  

¶35 Thi s means t hat  i n t he exact  scenar i o i n t he case at  

bar ——a gui l t y pl ea wher e t he maxi mum sent ence i s  mi scommuni cat ed 

t o and mi sunder st ood by t he def endant ——t he r emedy pr ovi ded by 

t he Wi sconsi n l egi s l at ur e i s commut at i on of  t hat  por t i on of  t he 

sent ence i mposed i n excess of  t he act ual  maxi mum per mi t t ed.   

Unl ess t he def endant ' s mi si nf or mat i on amount s t o a due pr ocess 

vi ol at i on,  t he st at ut or y r emedy shoul d gover n.  

¶36 Fi nal l y,  we see an anal ogue i n Feder al  Rul e of  

Cr i mi nal  Pr ocedur e 11,  whi ch gover ns pl eas.   The r ul e speci f i es 

t hat  a cour t  accept i ng a gui l t y pl ea must  i nf or m t he def endant  

and ensur e t he def endant  under st ands " any maxi mum possi bl e 

penal t y,  i ncl udi ng i mpr i sonment ,  f i ne,  and t er m of  super vi sed 

r el ease. "   Fed.  R.  Cr i m.  P.  11( b) ( 1) ( H) .   Unl i ke t he Wi sconsi n 

St at ut es,  t he f eder al  r ul es speci f i cal l y r equi r e t hat  t he 

def endant  know and under st and t he " maxi mum"  penal t y.   Yet ,  Rul e 

11( h)  st at es t hat  any " var i ance f r om t he r equi r ement s of  t hi s 

r ul e i s har ml ess er r or  i f  i t  does not  af f ect  subst ant i al  

r i ght s. "   By c l ear  i mpl i cat i on,  t he f ai l ur e of  t he def endant  t o 

know and under st and t he pr eci se maxi mum i s subj ect  t o a har ml ess 
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er r or  t est .   I t  i s  not  a per  se v i ol at i on of  t he def endant ' s due 

pr ocess r i ght s.  

¶37 I t  i s  c l ear ,  t hen,  t hat  a def endant ' s due pr ocess 

r i ght s ar e not  necessar i l y  v i ol at ed when he i s i ncor r ect l y  

i nf or med of  t he maxi mum pot ent i al  i mpr i sonment .  

¶38 We concl ude al so t hat  a def endant  can be sai d t o 

under st and t he r ange of  puni shment s as r equi r ed by § 971. 08 and 

Banger t  when t he maxi mum sent ence communi cat ed t o t he def endant  

i s hi gher ,  but  not  subst ant i al l y  hi gher ,  t han t he act ual  

al l owabl e sent ence.   Thi s accor ds wi t h common sense;  not  al l  

smal l  devi at i ons f r om t he r equi r ement s i n our  Banger t  l i ne of  

cases equat e t o a Banger t  v i ol at i on and r equi r e a f or mal  

evi dent i ar y hear i ng. 8 

¶39 However ,  when t he di f f er ence i s s i gni f i cant ,  or  when 

t he def endant  i s t ol d t he sent ence i s l ower  t han t he amount  

al l owed by l aw,  a def endant ' s due pr ocess r i ght s ar e at  gr eat er  

r i sk and a Banger t  v i ol at i on may be est abl i shed.   I f  a Banger t  

v i ol at i on i s est abl i shed,  t he bur den f al l s on t he St at e t o pr ove 

at  an evi dent i ar y hear i ng t hat  t he pl ea was knowi ng,  vol unt ar y,  

and i nt el l i gent .  

                                                 
8 The concur r ence cr i t i ques our  adopt i on of  a " subst ant i al l y 

hi gher "  st andar d,  ar gui ng t hat  such a st andar d cr eat es a 
" j udi c i al l y  cr af t ed gr ay ar ea. "   Concur r ence,  ¶54.   Yet ,  wi t hout  
any r eal  anal ysi s,  t he concur r ence l i kewi se concl udes t hat  
Cr oss' s pl ea was knowi ng,  vol unt ar y,  and i nt el l i gent .   I d. ,  ¶59.   
Thus,  whet her  or  not  a Banger t  v i ol at i on occur r ed,  t he 
concur r ence i mpl i c i t l y  concedes t hat  i nsubst ant i al  er r or s 
r egar di ng t he pr eci se maxi mum sent ence do not  i mpl i cat e a 
def endant ' s due pr ocess r i ght s.  
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¶40 Consequent l y,  we over r ul e St at e v.  Har den,  2005 WI  App 

252,  287 Wi s.  2d 871,  707 N. W. 2d 173.   We al so wi t hdr aw t he 

l anguage i n St at e v.  Qui r oz,  2002 WI  App 52,  ¶16,  251 

Wi s.  2d 245,  641 N. W. 2d 715,  whi ch r equi r es t he def endant  t o 

show he woul d have pl ed di f f er ent l y had he known t he cor r ect  

maxi mum sent ence.   Our  hol di ng i s mor e st r ai ght f or war d:  wher e 

t he sent ence communi cat ed t o t he def endant  i s hi gher ,  but  not  

subst ant i al l y  hi gher ,  t han t hat  aut hor i zed by l aw,  t he 

i ncor r ect l y communi cat ed sent ence does not  const i t ut e a Banger t  

v i ol at i on and wi l l  not ,  as a mat t er  of  l aw,  be suf f i c i ent  t o 

show t hat  t he def endant  was depr i ved of  hi s const i t ut i onal  r i ght  

t o due pr ocess of  l aw.   

B.  Appl i cat i on t o Cr oss 

¶41 We concl ude t hat  Cr oss has not  made a pr i ma f aci e 

showi ng t hat  t he c i r cui t  cour t  f ai l ed t o compl y wi t h § 971. 08 or  

t he r equi r ement s out l i ned i n Br own and Banger t  when he was 

mi si nf or med of  t he pot ent i al  maxi mum puni shment .   Cr oss was 

i nf or med of  a puni shment  gr eat er  t han what  t he l aw pr ovi ded——25 

year s of  i ni t i al  conf i nement  and 15 year s of  ext ended 

super vi s i on,  i nst ead of  20 year s of  i ni t i al  conf i nement  f ol l owed 

by 10 year s of  ext ended super vi s i on.   Whi l e t he det er mi nat i on of  

when a di f f er ence i s " subst ant i al "  wi l l  depend on t he f act s of  

t he case,  t he di f f er ence i n t hi s case i s,  i n our  v i ew,  not  

subst ant i al .   We t her ef or e f i nd t hat  Cr oss di d under st and t he 

r ange of  puni shment s and di d not  make a pr i ma f aci e showi ng t hat  

t he c i r cui t  cour t  f ai l ed i n i t s dut i es under  § 971. 08 and our  
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Banger t  l i ne of  cases.   Accor di ngl y,  Cr oss' s pl ea was made 

knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y.  

¶42 We al so concl ude t hat  Cr oss has not  shown pl ea 

wi t hdr awal  i s necessar y t o cor r ect  a mani f est  i nj ust i ce.   Bef or e 

sent enci ng,  t he cour t  shoul d per mi t  a pl ea wi t hdr awal  f or  " any 

f ai r  and j ust  r eason. "   St at e v.  Gar ci a,  192 Wi s.  2d 845,  861,  

532 N. W. 2d 111 ( 1995) .   Af t er  sent enci ng,  however ,  a gui l t y pl ea 

may not  be wi t hdr awn unl ess t he def endant  pr oves by c l ear  and 

convi nci ng evi dence t hat  wi t hdr awal  i s necessar y t o cor r ect  a 

mani f est  i nj ust i ce.   Thomas,  232 Wi s.  2d 714,  ¶16.   The hi gher  

post - sent enci ng bur den r ef l ect s  t he St at e' s i nt er est  i n t he 

f i nal i t y of  convi ct i ons,  and r ef l ect s t he f act  t hat  t he 

pr esumpt i on of  i nnocence no l onger  exi st s.   I d.   A mani f est  

i nj ust i ce occur s when t her e has been " a ser i ous f l aw i n t he 

f undament al  i nt egr i t y of  t he pl ea. "   I d.  ( quot i ng St at e v.  

Nawr ocke,  193 Wi s.  2d 373,  379,  534 N. W. 2d 624 ( Ct .  App.  1995) ) .   

The onl y f l aw Cr oss poi nt s t o i s t hat  t he pl ea was made wi t h a 

mi sunder st andi ng of  t he pr eci se maxi mum sent ence.  

¶43 We bel i eve Cr oss ' s sol emn admi ss i on i n open cour t  t hat  

he had sexual  cont act  wi t h hi s t en- year - ol d gr eat - gr anddaught er  

shoul d not  be t hr own asi de.   Cr oss ent er ed i nt o a hi ghl y 

f avor abl e pl ea agr eement .   Under  t he or i gi nal  char ge,  f i r st  

degr ee sexual  assaul t ,  Cr oss under st ood t hat  he f aced a maxi mum 

sent ence of  60 year s.   He agr eed t o pl ead gui l t y t o second 

degr ee sexual  assaul t ,  whi ch he under st ood as subj ect i ng hi m t o 

40 year s i mpr i sonment .   I n f act ,  t he r educed char ge r esul t i ng 

f r om t he pl ea agr eement  was even mor e f avor abl e t o hi m t han he 
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t hought  when he ent er ed i nt o i t ,  because i t  r educed hi s maxi mum 

exposur e t o 30 year s.   The r ecor d al so r ef l ect s t hat  t he 

pr osecut or  coul d have char ged hi m wi t h mul t i pl e count s of  f i r st  

degr ee sexual  assaul t ,  whi ch woul d have l i kel y made t he St at e' s 

case st r onger .   Cr oss' s pl ea agr eement  pr ovi ded hi m wi t h 

benef i t s t hat  wer e onl y enhanced by t he r educed maxi mum 

sent ence.  

¶44 I n shor t ,  t he bur den i s on Cr oss t o demonst r at e t hat  

he shoul d be al l owed t o wi t hdr aw hi s pl ea t o cor r ect  a mani f est  

i nj ust i ce.   Cr oss has not  met  t hat  bur den,  and t her ef or e,  hi s 

convi ct i on and sent ence ar e af f i r med.  

I V.  CONCLUSI ON 

¶45 We hol d t hat  wher e a def endant  i s t ol d t hat  he f aces a 

maxi mum possi bl e sent ence t hat  i s hi gher ,  but  not  subst ant i al l y  

hi gher ,  t han t hat  aut hor i zed by l aw,  t he c i r cui t  cour t  has not  

v i ol at ed t he pl ea col l oquy r equi r ement s out l i ned i n Wi s.  St at .  

§ 971. 08 and our  Banger t  l i ne of  cases.   I n ot her  wor ds,  wher e a 

def endant  pl eads gui l t y wi t h t he under st andi ng t hat  he f aces a 

hi gher ,  but  not  subst ant i al l y  hi gher ,  sent ence t han t he l aw 

al l ows,  t he c i r cui t  cour t  has st i l l  f ul f i l l ed i t s dut y t o i nf or m 

t he def endant  of  t he r ange of  puni shment s.   Ther ef or e,  t he 

def endant  i s not  ent i t l ed t o an evi dent i ar y hear i ng,  and pl ea 

wi t hdr awal  r emai ns i n t he di scr et i on of  t he c i r cui t  cour t  and 

wi l l  not  be di st ur bed unl ess t he def endant  shows t hat  i t  i s  

necessar y t o cor r ect  a mani f est  i nj ust i ce.  

¶46 I n t hi s case,  Cr oss was t ol d he f aced a maxi mum 

exposur e of  25 year s i ni t i al  conf i nement  wi t h 15 year s ext ended 
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super vi s i on,  when t he act ual  maxi mum was 20 year s i ni t i al  

conf i nement  wi t h 10 year s ext ended super vi s i on.   We concl ude 

t hat  Cr oss pl ed gui l t y under  t he bel i ef  t hat  he f aced a hi gher ,  

but  not  subst ant i al l y  hi gher ,  maxi mum penal t y.   We hol d t hat  as 

a mat t er  of  l aw,  Cr oss' s pl ea was t her ef or e made knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y.   Mor eover ,  Cr oss has not  

demonst r at ed t hat  wi t hdr awal  of  hi s pl ea i s necessar y t o cor r ect  

a mani f est  i nj ust i ce.   Accor di ngl y,  t he j udgment  and or der  of  

t he c i r cui t  cour t  i s  af f i r med.  

By the Court.—The j udgment  and or der  of  t he c i r cui t  cour t  

i s  af f i r med.  
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¶47 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  do not  

j oi n t he maj or i t y opi ni on because i t  unnecessar i l y  depar t s f r om 

Wi s.  St at .  § 971. 08 and t hi s cour t ' s  pr ecedent s i n St at e v.  

Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( Wi s.  1986) ,  and i t s 

pr ogeny,  i ncl udi ng St at e v.  Br own,  2006 WI  100,  293 Wi s.  2d 594,  

716 N. W. 2d 906.   Banger t  was dec i ded i n 1986.   I t  was r eaf f i r med 

by Br own i n 2006.   The Banger t  l i ne of  cases set s down si mpl e,   

r el at i vel y " br i ght - l i ne"  r ul es i n t hi s ar ea of  t he l aw,  and 

t her e i s no i ndi cat i on t he f r amewor k i s not  wor ki ng.   Why 

di st ur b i t  now?  

¶48 I  concl ude t hat  Cr oss' s mot i on t o wi t hdr aw hi s pl ea 

sat i sf i ed t he t wo r equi r ement s set  f or t h i n Banger t .   Unl i ke t he 

maj or i t y opi ni on,  I  concl ude t hat  Cr oss made a pr i ma f aci e 

showi ng of  a v i ol at i on of  § 971. 08( 1) ( a)  ( a " Banger t  

v i ol at i on" ) ,  namel y t hat  he was mi si nf or med about  t he maxi mum 

penal t i es.   When a def endant  i s t ol d t hat  he f aces a hi gher  

puni shment  t han pr ovi ded by l aw and pl eads gui l t y,  t he pl ea 

col l oquy i s on i t s f ace def ect i ve under  Banger t .   The 

def endant ' s mot i on cont ai ned t he pr oper  al l egat i on t hat  he " di d 

not  know or  under st and t he i nf or mat i on t hat  shoul d have been 

pr ovi ded at  t he pl ea hear i ng. "   I  t her ef or e concl ude t hat  Cr oss 

was ent i t l ed t o a Banger t  hear i ng at  whi ch t he St at e had t he 

bur den of  pr oof  by c l ear  and convi nci ng evi dence t hat  t he 

def endant ' s pl ea was knowi ng,  vol unt ar y,  and i nt el l i gent  despi t e 

t he def i c i enci es i n t he pl ea hear i ng.    
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¶49 Wi sconsi n St at .  § 971. 08( 1) ( a)  r equi r es a c i r cui t  

cour t ,  bef or e accept i ng a pl ea of  gui l t y or  no cont est ,  t o 

" [ a] ddr ess t he def endant  per sonal l y and det er mi ne t hat  t he pl ea 

i s made vol unt ar i l y  wi t h under st andi ng of  t he nat ur e of  t he 

char ge and t he pot ent i al  puni shment  i f  convi ct ed. "      

¶50 Banger t  and Br own i nt er pr et ed " pot ent i al  puni shment  i f  

convi ct ed"  t o mean " t he r ange of  puni shment s t o whi ch he [ t he 

def endant ]  i s  subj ect i ng hi msel f  by ent er i ng a pl ea. "   Banger t ,  

131 Wi s.  2d at  261- 62;  Br own,  293 Wi s.  2d at  617.   When t he 

ci r cui t  cour t  does not  est abl i sh t he def endant ' s under st andi ng 

of  " t he r ange of  puni shment s, "  t he def endant  can make a pr i ma 

f aci e showi ng of  a " Banger t  v i ol at i on, "  whi ch ent i t l es t he 

def endant  t o an evi dent i ar y hear i ng.   See maj or i t y op. ,  ¶¶19- 20.  

¶51 I n t he pr esent  case,  a hur r i edl y convened Banger t  

hear i ng was hel d i n t he c i r cui t  cour t .   The St at e had t he bur den 

of  pr ovi ng by c l ear  and convi nci ng evi dence t hat  t he def endant ' s 

pl ea was knowi ng,  vol unt ar y,  and i nt el l i gent  despi t e t he 

def i c i enci es i n t he pl ea hear i ng.   The St at e cal l ed Cr oss' s 

t r i al  counsel  as a wi t ness.   Tr i al  counsel  t est i f i ed t hat  she 

t ol d t he def endant  t he wr ong maxi mum penal t y.   Def ense counsel  

cal l ed Cr oss as a wi t ness.   Cr oss st at ed t hat  he had an 

i ncor r ect  under st andi ng of  t he penal t i es when he ent er ed hi s 

gui l t y pl ea.    

¶52 What  comes t hr ough l oud and cl ear  f r om t he Banger t  

hear i ng i s t hat  al l  t he par t i c i pant s wer e act i ng i n good f ai t h 

and t hat  none of  t hem knew t he cor r ect  st at ut or y puni shment ——not  

t he cour t ,  not  t he pr osecut or ,  not  t he def ense counsel ,  and not  
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t he def endant .   The pr obl em about  t he puni shment  ar ose because a 

st at ut e had changed and no one was appl y i ng t he l aw i n ef f ect  at  

t he r el evant  t i me. 1  I t  i s  har d t o concei ve t hat  t he def endant  

knew t he cor r ect  penal t y,  but  none of  t he l egal l y t r ai ned peopl e 

knew i t .    

¶53 No mat t er  how you cut  i t ,  Cr oss was mi si nf or med about  

t he " pot ent i al  puni shment , "  t he " r ange of  puni shment s, "  t o whi ch 

he was subj ect i ng hi msel f  by ent er i ng a gui l t y pl ea.   " Pot ent i al  

puni shment " 2 or  " r ange of  puni shment s" 3 means t he pr eci se 

puni shment  set  f or t h i n t he st at ut es.   These phr ases do not  

ei t her  say or  mean t hat  t he def endant  shoul d be t ol d t he 

" appr oxi mat e"  st at ut or y puni shment .   The maj or i t y opi ni on now 

says t hese phr ases mean,  i n ef f ect ,  " c l ose enough f or  a cr i mi nal  

case. "    

¶54 The maj or i t y has est abl i shed one set  of  r ul es f or  

cases i n whi ch mi si nf or mat i on about  puni shment  i s " not  

subst ant i al l y  hi gher "  t han t he st at ut or y puni shment  and anot her  

set  of  r ul es f or  cases i n whi ch mi si nf or mat i on about  puni shment  

i s " subst ant i al l y  hi gher . "   See maj or i t y op. ,  ¶4.   Nei t her  Wi s.  

St at .  § 971. 08 nor  any case ci t ed by t he maj or i t y has pr evi ousl y 

used a st andar d of  " subst ant i al l y  hi gher . "   The maj or i t y does 

not  el abor at e on t he meani ng of  " subst ant i al l y  hi gher . "   The 

maj or i t y opi ni on has,  i n my opi ni on,  depar t ed f r om a cl ear  and 

                                                 
1 The maj or i t y opi ni on di scusses t he nat ur e of  t he mi st ake 

at  ¶11 & nn. 5- 6.  

2 Wi s.  St at .  § 971. 08( 1) ( a) .  

3 St at e v.  Br own,  293 Wi s.  2d at  617;  maj or i t y op. ,  ¶18.  
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si mpl e r ul e t o unnecessar i l y  open a j udi c i al l y  cr af t ed gr ay 

ar ea,  i nvi t i ng f ur t her  l i t i gat i on cent er ed on t he meani ng of  

" subst ant i al l y  hi gher . " 4  

¶55 Rat her  t han ent er  t hi s gr ay ar ea,  I  r esol ve t hi s  case 

by appl y i ng t he exi st i ng f r amewor k of  t he l aw under  Wi s.  St at .  

§ 971. 08,  Banger t ,  and Br own.   No cour t  has r ul ed on whet her  t he 

St at e car r i ed i t s bur den at  t he Banger t  hear i ng t hat  was hel d i n 

t he pr esent  case.   The maj or i t y f ai l s  t o do so because i t  

concl udes a Banger t  hear i ng was not  necessar y.    

¶56 The i ssues under  my anal ysi s become t wo- f ol d:  Fi r st ,  

whet her  t he St at e car r i ed i t s bur den at  t he Banger t  hear i ng t o 

pr ove by c l ear  and convi nci ng evi dence t hat  t he def endant ' s pl ea 

was knowi ng,  vol unt ar y,  and i nt el l i gent  despi t e t he def i c i enci es 

i n t he pl ea hear i ng;  and second,  whet her  t he def endant  has 

ot her wi se car r i ed hi s bur den t o show t hat  wi t hdr awal  i s 

necessar y t o cor r ect  a mani f est  i nj ust i ce,  t hat  i s ,  a ser i ous 

f l aw i n t he f undament al  i nt egr i t y of  t he pl ea. 5  Because of  t he 

post ur e of  t he case,  I  shal l  t r eat  t hese t wo anal yses t oget her .    

                                                 
4 Cf .  St at e v.  I mani ,  2010 WI  66,  ___ Wi s.  2d ___,  ___ 

N. W. 2d ___ ( Cr ooks,  J. ,  concur r i ng i n par t  & di ssent i ng i n par t )  
( di scussi ng St at e v.  Kl essi g,  211 Wi s.  2d 194,  564 N. W. 2d 716 
( 1997) ) .  

5 " When a def endant  seeks t o wi t hdr aw a gui l t y pl ea af t er  
sent enci ng,  he must  pr ove,  by c l ear  and convi nci ng evi dence,  
t hat  a r ef usal  t o al l ow wi t hdr awal  of  t he pl ea woul d r esul t  i n 
' mani f est  i nj ust i ce. '   One way f or  a def endant  t o meet  t hi s 
bur den i s t o show t hat  he di d not  knowi ngl y,  i nt el l i gent l y,  and 
vol unt ar i l y  ent er  t he pl ea. "   St at e v.  Br own,  2006 WI  100,  ¶18,  
293 Wi s.  2d 594,  716 N. W. 2d 906 ( 2006) .   Her e t he pr i mar y 
di sput e i s whet her  t he pl ea was ent er ed knowi ngl y,  
i nt el l i gent l y,  and vol unt ar i l y .  
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¶57 Al t hough I  am concer ned t hat  t hi s case i s c l ose t o t he 

l i ne of  i nappr opr i at e j udi c i al  assumpt i ons and specul at i ons 

about  what  a def endant  knew,  woul d do,  or  shoul d have done i n 

deci di ng whet her  t o ent er  a gui l t y pl ea,  I  never t hel ess 

concl ude,  on t he basi s of  t he unusual  f act s of  t he pr esent  case 

and t he l i mi t ed r ecor d,  t hat  t he def endant ' s pl ea was knowi ng,  

vol unt ar y,  and i nt el l i gent  and t hat  no const i t ut i onal  f l aw or  

mani f est  i nj ust i ce under mi nes t he i nt egr i t y of  t he gui l t y pl ea.      

¶58 Cr oss had a ver y f avor abl e pl ea agr eement .   Hi s 

pot ent i al  puni shment  on t he or i gi nal  char ges was 60 year s '  

i mpr i sonment  ( 40 year s '  i ni t i al  conf i nement ) .   The 

mi si nf or mat i on of  t he pot ent i al  puni shment  on t he amended char ge 

was 40 year s '  i mpr i sonment  ( 25 year s '  i ni t i al  conf i nement ) .   The 

cor r ect  i nf or mat i on about  t he amended i nf or mat i on was 30 year s '  

i mpr i sonment  ( 20 year s '  i ni t i al  conf i nement ) .   Thus,  once t he 

er r or  was di scover ed,  t he pl ea agr eement  act ual l y gave Cr oss a 

bet t er  deal  t han i t  appear ed at  t he t i me he ent er ed hi s pl ea.   

The pl ea agr eement  was al so f avor abl e because t he pr osecut or  

agr eed t o r ecommend onl y t wo year s '  i mpr i sonment  concur r ent  wi t h 

hi s exi st i ng Mi nnesot a sent ence.   The f act  t hat  t he sent enci ng 

j udge di sr egar ded t he pr osecut or ' s r ecommendat i on af t er  t he 

def endant  ent er ed hi s pl ea,  see maj or i t y op. ,  ¶10,  does not  

af f ect  whet her  t he pl ea was knowi ng,  vol unt ar y,  and i nt el l i gent  

at  t he t i me i t  was ent er ed.  

¶59 Under  t hese ci r cumst ances,  r egar dl ess of  who has t he 

bur den of  pr oof ,  I  cannot  concl ude t hat  t he mi si nf or mat i on about  

t he pot ent i al  puni shment ,  ar i s i ng f r om a good f ai t h mi st ake of  
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al l  i nvol ved,  def eat ed t he knowi ng,  vol unt ar y,  and i nt el l i gent  

nat ur e of  Cr oss' s gui l t y pl ea.    

¶60 For  t he f or egoi ng r easons,  I  concur  and wr i t e 

separ at el y.   

¶61 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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