2010 W 59

SUPREME COURT OF W SCONSI N

Case No. : 2008AP2812

CowPLETE TI TLE:

G en D. Hocking and Louann Hocki ng,
Plaintiffs-Appellants-Petitioners,
V.
City of Dodgeville,
Def endant - Respondent ,
Charles C. O Rourke, Joan R O Rourke, Anerican
Fam |y Mutual | nsurance Conpany, Amy Crubaugh-
Schrank, Shaun Sersch, Wndy Sersch and
Ger mant own Mut ual | nsurance Conpany,
Def endant s.

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
2009 W App 108
Reported at: 320 Ws. 2d 519, 770 N.wW2d 761
(Ct. App. 2009-Published)

OPI NI ON FI LED: July 2, 2010
SUBM TTED ON BRI EFS:
ORAL ARGUVENT: March 3, 2010

SOURCE OF APPEAL:

COURT: Circuit

COUNTY: | owa

JUDGE: Edward E. Lei neweber
JUSTI CES:

CONCURRED:

DI SSENTED:

NOT PARTI CI PATI NG:

ATTORNEYS:

For the plaintiffs-appellants-petitioners there were briefs
by Sheila Stuart Kelley, Christopher D. Stonbaugh, Tyler T.
Kieler, and Kopp, MKichan, Geyer, Skenp & Stonbaugh, LLP
Platteville, and oral argunent by Christopher D. Stonbaugh.

For the defendant-respondent there was a brief by Peggy E.
Van Horn and the Law O fices of Thonmas P. Stilp, Brookfield, and
oral argument by Peggy E. Van Horn.



2010 W 59
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2008AP2812
(L.C. No. 2006CV120)

STATE OF W SCONSI N ) I N SUPREME COURT

A en D. Hocking and Louann Hocki ng,

Plaintiffs-Appellants-Petitioners,
V.

Gty of Dodgeville, FI LED
Def endant - Respondent JUL 2. 2010

Charles C. O Rourke, Joan R O Rourke, Anerican bvid R Schanker

Fam |y Mutual | nsurance Conpany, Any Crubaugh- Oerk of Supreme Court

Schrank, Shaun Sersch, Wndy Sersch and

Ger mant own Mutual 1 nsurance Conpany,

Def endant s.

REVI EW of a decision of the Court of Appeals. Affirned.

11 M CHAEL J. GABLEMAN, J. This case comes before us on
revi ew of a published decision of the court of appeals! affirmng
the circuit court's order of summary judgnment in favor of the

City of Dodgeville in a lawsuit against it by den and Louann

! Hocking v. City of Dodgeville, 2009 W App 108, 320 Ws.
2d 519, 770 N.W2d 761.
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Hocki ng ("Hockings") for damage to their property. The Hockings
claimed that the Gty was negligent in the design, plotting,
approval, and developnent of a subdivision adjacent to their
property and that negligence caused significant water damage to
their property. The Cty asserted that the suit was barred
under Ws. Stat. § 893.89 (2007-08),% which inposes a ten-year
statute of repose on actions for injury resulting from
i nprovenents to real property. Both the circuit court and court
of appeals agreed with the Cty that the statute of repose
appl i ed.

12 The specific issue before us is whether either of two
exceptions contained in 8 893.89 apply and therefore allow the
Hocki ngs' suit to proceed.® First, the Hockings allege that the
City expressly warranted or guaranteed the inprovenent to real
property under 8 893.89(4)(b). The Hockings also assert that
the Cty was negligent in the mintenance, operation, or
i nspection of t he i npr ovenent to r eal property under
8§ 893.89(4)(c). If either of these two exceptions applies, the
ten-year statute of repose would not bar the Hockings' suit.

13 W concl ude t hat nei t her § 893.89(4)(b) nor
8 893.89(4)(c) applies, and the Hockings' suit is therefore

barred by the ten-year statute of repose in Ws. Stat. § 893. 89.

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

% The Hockings do not assert that the exception to the
statute of repose outlined in Ws. Stat. 8§ 893.89(4)(d), which
allows suits beyond the ten-year statute of repose if danmages
wer e sustai ned before April 29, 1994, is applicable.
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Section 893.89(4)(b) does not apply because the Hockings have
not shown that the Gty of Dodgeville itself made any express
warranty or guarantee regarding the inprovenents. Section
893.89(4)(c) does not apply because the Cty has not been
negl i gent in mai nt ai ni ng, oper ating, or i nspecting the
I nprovenent s. Accordingly, we affirm the court of appeals and
hold that the circuit court properly granted sunmary judgnent
for the City, thereby dism ssing the Hockings' suit.
| . BACKGROUND

14 The follow ng facts are undi sputed for the purposes of
thi s appeal .

15 In 1978, den and Louann Hocking purchased a hone
situated on a small parcel of land at 216 Swayne Street in
Dodgevill e, W sconsin. At the time of purchase, the nearest
residence to the Hocking property was a farm house 200 or 300
feet away.

16 In 1989, Wall ace Rogers purchased property adjacent to
the Hockings' land, which at the tinme was |argely undevel oped
and covered with trees. Rogers planned to develop the property
into a subdivision with nmultiple |ots. In order to conplete
this project, he hired professional engineer Lawence E. Schmt
to design the subdivision. The Gty of Dodgeville also
contracted with Schmt to design and install streets and sewers;

this involved |laying out the roadways, curbs, and street gutters
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for the proposed devel oprent.* Rogers naned the conpleted
devel opnment the "Lorrai ne Subdivision."

17 The terrain of the proposed subdivision was uneven,
and Schmt had to bring in large anmpbunts of landfill to |eve
the land and build up the places where the honmes would sit.
This landscaping created a steep slope that ran downhill to the
Hocki ngs' property.

18 Prior to the developnent of the subdivision, den
Hocking spoke wth Corny Janmes, a nenber of the Cty of
Dodgevill e Common Counci | . Hocki ng informed Janes that he was
concerned about the steep gradation that he anticipated would
result from building the subdivision. Despite the Hockings'
concerns, the City approved the plans for the devel opnent on
July 16, 1991. Throughout the construction of the Lorraine
Subdi vi sion, M. Hocking continued to informally speak with the
city engineer and various common council nenbers who assured him
that if a problemarose, it would be addressed by the City.

19 On Septenber 12, 1992, the Lorraine subdivision was
conpleted, and the owners of the individual lots were allowed to
occupy their property. Schmt's final <contact wth the
subdi vi sion was on June 3, 1993, when the final coat of bl acktop
was l|laid over the asphalt on Roelli Lane, one of the

subdi vision's main streets.

“In his deposition, Schmit said he was not a contractor,
but rather a "consultant” for the Cty. He stated that he was
the only engineer in towmn and thus people considered and
referred to him as the city engineer, though he was never an
actual enployee of the City.
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10 The Lorraine Subdivision significantly inpacted the
physical condition of the Hockings' property. Before its
devel opnent, the Hockings experienced no flooding problens in
their yard or basenent. But around 1992 or 1993, they began to
notice water in their yard, and over tine storm water run-off
began to «collect both inside and outside the Hockings
resi dence, causing damage to their home and erosion of their
| and. They had to install a sunp punp in order to capture the
water, but even that only partially mtigated the problem I n
1995, the Hockings' basenent conpletely flooded. Mor eover
wat er danmage throughout the 1990's caused nold to devel op inside
t hei r hone.

11 From the early-1990's until 2003, M. Hocki ng
frequently spoke with elected officials and enployees of the
Cty (collectively "city officials") who continued to assure him
the problem would be resolved. Several city officials
including nenbers of the common council, even visited the
Hocki ngs' honme to inspect the damage. The council nenbers
assured the Hockings that the problem would be addressed. At
one point, the Cty considered installing a drainage systemor a
moat, either of which M. Hocking readily approved, but no
action was taken to follow through on installing either. At

sonme point in 2003 the city engineer® and the city assessor

® The record reflects that Lawence Schmit was sonetines
called the city engineer but was never an actual enployee of the
City (see supra note 4). It appears that in 2003 the City
enpl oyed M ke Risbach in that capacity.
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advised M. Hocking that the Gty could not resolve the flooding
i ssue.

112 The Hockings brought this action against the Gty,
Rogers, and Schmt on August 22, 2006, in the Grcuit Court for
| owa County, Edward E. Lei neweber, Judge. The Hockings asserted
clains of negligence, and negligent and intentional creation and
mai nt enance of a nui sance.

113 The three defendants noved for summary judgnent on the
ground that Ws. Stat. 8§ 893.89 bars this action because it was
filed nore than ten years after the substantial conpletion of
the subdivision. The Hockings argued that they received express
guarantees from the Gty that it would resolve the situation,
and therefore, pursuant to 8 893.89(4)(b), the statutory bar did
not apply. They also contended that the suit could nove forward
pursuant to 8 893.89(4)(c) because the Cty owned and controll ed
the subdivision streets and was negligent in nmaintaining a
nui sance.

14 The circuit court rejected the Hockings' argunents and
concluded that the statutory bar did apply. Wth respect to
Ws. Stat. § 893.89(4)(b), the court found that there was no
evidence of an express warranty or guarantee approved by the
City of Dodgeville Common Council; therefore, that exception did
not apply. In analyzing 8 893.89(4)(c), the court assuned that
the Gty was negligent in its approval of the design and
construction of the subdivision, but it rejected the Hockings'
argunent that the City's failure to redesign or reconstruct the
i nprovenent constituted "negligence in the maintenance . . . of

6
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[the] inprovenent” wthin the neaning of that subsection.
Accordingly, the circuit court granted summary judgnent in favor
of the City, Rogers, and Schmt, and dism ssed the conplaint.

15 The Hockings appealed only the dismssal of the Cty.
In a published decision, the court of appeals affirnmed. Hocking

v. Cty of Dodgeville, 2009 W App 108, 320 Ws. 2d 519, 770

N.W2d 761. It agreed wth the circuit court that the city
officials’ statenents to the Hockings did not constitute an
express warranty or guarantee by the Cty and therefore did not
fall under the exception in 8§ 893.89(4)(b). Id., 9113-109.
Assuming the City's actions negligently created and nai ntained a
nui sance, the court of appeals |ikewi se concluded that the
Gty's conduct did not constitute "negligence in the
mai nt enance, operation or inspection of an inprovenent to real
property" under 8§ 893.89(4)(c). I1d., 9120-25.

16 The Hockings then petitioned this court for review,
whi ch we granted.

1. DI SCUSSI ON

117 This case requires us to construe Ws. Stat. 8§ 893.89.

The interpretation of a statute is a question of law that we

review de novo. Rechstei ner v. Hazel den, 2008 W 97, 926, 313

Ws. 2d 542, 753 N.W2d 496.
118 When interpreting a statute, we begin wth the
| anguage of the statute, because it 1is the |anguage that

expresses the legislature's intent. State ex rel. Kalal .

Crcuit Court, 2004 W 58, 9144-45, 271 Ws. 2d 633, 681

N. W2d 110. "Statutory |anguage is given its comon, ordinary,

7
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and accepted neaning, except that technical or specially-defined
words or phrases are given their technical or speci al
definitional neaning." Id., 945. W attenpt, whenever
possi ble, to give reasonable effect to every word, avoiding both

surpl usage and absurd or unreasonable results. 1d., Y46.
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19 Wsconsin Stat. § 893.89° constitutes a statute of
repose in actions for injury resulting frominprovenents to real
property. Like a statute of limtations, a statute of repose

limts the tine period in which an action may be brought, but

® Wsconsin Stat. § 893.89 provides in relevant part:

893.89 Action for injury resulting from inprovenents
to real property.

(1) In this section, "exposure period" neans the 10
years immediately following the date of substantial
conpl etion of the inprovenent to real property.

(2) Except as provided in sub. (3), no cause of action
may accrue and no action nmay be conmenced, i ncluding
an action for contribution or indemity, against the
owner or occupier of the property or against any
person involved in the inprovenent to real property
after the end of the exposure period, to recover
damages for any injury to property, for any injury to
the person, or for wongful death, arising out of any
deficiency or defect in the design, |and surveying,
pl anni ng, supervision or observation of construction
of , the construction of, or the furnishing of
materials for, the inprovenent to real property. This
subsection does not affect the rights of any person
infjured as the result of any defect in any material
used in an inprovenent to real property to comence an
action for danages against the rmanufacturer or
producer of the material.

(4) This section does not apply to any of the
foll ow ng .

(b) A person who expressly warrants or guarantees the
i nprovenent to real property, for the period of that
warranty or guarant ee.

(c) An owner or occupier of real property for damages

resul ting from negligence in t he mai nt enance,
operation or inspection of an inprovenent to real
property.
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begins to run at a different tine. Landis v. Physicians Ins

Co., 2001 W 86, 129, 245 Ws. 2d 1, 628 N W2d 893. A statute
of limtations begins to run when a cause of action accrues (for
exanple, when an injury is discovered). Id. A statute of
repose begins to run when a defendant acts in sone way. Id.
Here, the act that triggered the statute of repose was the
substantial conpletion of an inprovenent to real property. Ws.
Stat. § 893.89(1). A statute of repose may "bar an action
before the injury is discovered or before the injury even

occurs. " Kohn v. Darlington Cnty. Schs., 2005 W 99, {38, 283

Ws. 2d 1, 698 N.W2d 794.
20 Wsconsin Stat. 8 893.89(2) provides in relevant part:

[NNo cause of action nay accrue and no action my be
commenced . . . against the owner or occupier of the
property or against any person involved in the
inprovenent to real property after the end of the
exposure period . . . arising out of any deficiency or
defect in the design, Iland surveying, planning

supervision or observation of construction of, the
construction of, or the furnishing of materials for,
the inprovenent to real property.

121 Subsection (1) defines the "exposure period'—the
period of tinme in which a suit my be filed—as "10 years
i medi ately followng the date of substantial conpletion of the
i nprovenent to real property.”

22 The parties agree that the general ten-year statute of
repose in Ws. Stat. 8§ 893.89 applies to this action. That is,
the Hockings' suit is an action arising from an inprovenent to

real property, and the Hockings brought their suit after the

10
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ten-year exposure period.’ Wsconsin Stat. 8 893.89(4)(a)-(d)
creates four exceptions to which the statute of repose "does not
apply."” The only question before us today is whether the two
exceptions outlined in § 893.89(4)(b) and (c) exenpt the
Hocki ngs' suit from the ten-year limtation and allow the suit
to proceed. If neither exception applies, the Hockings' suit is
precluded by the statute and nust be di sm ssed.

123 In Part A we take up the exception contained in
8 893.89(4) (b). In Part B, we evaluate whether the exception
outlined in § 893.89(4)(c) allows the Hockings' suit to go
forward. Because this case conmes before us on sunmmary judgment,
we assune the Hockings' allegations to be true for our purposes

her e. See Bank One, NA v. O ojebe, 2005 W App 151, 17, 284

Ws. 2d 510, 702 N W2d 456. W ultimately conclude that
neither exception applies, and that the Hockings' suit was
properly dism ssed by the circuit court.

A. Ws. Stat. 8§ 893.89(4)(b)

24 Wsconsin Stat. § 893.89(4)(b) states that an action
normally precluded by the ten-year statute of repose may
nonet hel ess be brought against "[a] person who expressly
warrants or guarantees the inprovenent to real property, for the

period of that warranty or guarantee."

" The work on the subdivision was substantially conpleted in
1992, neaning the exposure period—the period of tine when a
suit could be filed—expired in 2002, four years before the 2006
filing of this lawsuit.

11
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125 Because the Hockings have sued the City of Dodgeville,
the Gty is the "person" here.® The inprovenent to real property
in this instance is the design and installation of roads, curbs,
and street gutters during the early developnent of the
subdi vi si on. Thus, the question is whether the Gty of
Dodgevi ll e expressly warranted or guaranteed its installation of
the roads, cur bs, and street gutters in the Lorraine
Subdi vi si on.

26 The Hockings argue that the nunerous statenents and
assurances made by various city officials—statenents and
assurances which for the purposes of this appeal we assune were
actually made—ereated an express warranty or guarantee that the
wat er problenms would be fixed. They al so suggest—though the
precise contours of their argunment are unclear—that they
reasonably relied on these statenents to their detrinent and
that the doctrine of equitable estoppel should apply. The City
asserts that it never made any warranty or guarantee, and that
it cannot be held liable for the unauthorized assurances of its

el ected officials and enpl oyees as further discussed herein.

127 The Hockings' Ilegal argunent falls short for two
reasons. First, the Hockings have not denonstrated that they
received an express warranty or guarantee. Second, even if an

express warranty or guarantee was nade, the Hockings have not

8 Case law suggests the "person"” in this statute can be a
governnmental entity like a nmunicipality. See Kohn v. Darlington
Cmy. Schs., 2005 W 99, 283 Ws. 2d 1, 698 N.W2d 794 (applying
§ 893.89(4)(b) to a school district).

12
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denonstrated that it canme from a representative of the Gty
authorized to bind the City.

28 Though its precise neaning can vary by context, a
warranty is generally defined as "an assurance by one party to a
contract of the existence of a fact upon which the other party

my rely."” Dittman v. Nagel, 43 Ws. 2d 155, 160, 168

N.W2d 190 (1969); Wodward Conmmt' ns, Inc. v. Schockley Commt' ns

Corp., 2001 W App 30, 914, 240 Ws. 2d 492, 622 N.W2d 756. A
warranty "is intended to relieve the promsee of any duty to
ascertain the fact for hinself, and amunts to a promse to
indemmify the promsee for any loss if the fact warranted proves

untrue." Dittman, 43 Ws. 2d at 160; Wodward Commt' ns, Inc.,

240 Ws. 2d 492, ¢914. Most cases discussing express warranties
i nvol ve sales of goods, but express warranties can also be nade

in connection with real property. See Dittman, 43 Ws. 2d at

160 (considering an express warranty of real property); see also
Ws. Stat. ch. 411 (containing various provisions relating to
express warranties in |eases). The principles applicable to
warranties of personal property are equally applicable to
warranties of real property. Dttman, 43 Ws. 2d 160.

129 The warranty specified in Ws. Stat. 8§ 893.89(4)(b) is
an express warranty; this neans an inplied warranty is not
enough. An express warranty relating to the sale of goods is
created by an "affirmation of fact or prom se nade by the seller
to the buyer which relates to the goods and becones part of the
basis of the bargain,”™ or by "[a]ny description of the goods
which is made part of the basis of the bargain.” Ws. Stat.

13
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§ 402.313(1)(a), (b).° An express warranty, then, generally
requires sone affirmation of fact or description regarding the
goods or services that beconmes a basis for a bargain between the
parties and has the natural tendency to induce the buyer to

purchase the goods or services. See Ewers v. Eisenzopf, 88

Ws. 2d 482, 489, 276 N W2d 802 (1979); Brown v. Gen. Mdtors

Corp., 355 F.2d 814, 818 (4th Cr. 1966). Though formal words
like "warranty" or "guarantee" are not required to create an
express warranty, the burden is on buyers (in the sale of goods
or services) to prove their purchase was nade based on the
factual representations. Ewers, 88 Ws. 2d 487-89.

130 A "guarantee" can have nultiple neanings depending on
t he context. Sonetinmes "guarantee" is used synonymously wth

"warranty." See Consol. Papers, Inc. v. Dorr-diver, Inc., 153

Ws. 2d 589, 595 n.4, 451 N.W2d 456 (Ct. App. 1989) (analyzing
an express warranty that describes itself as a "warranty or

guarantee"); Frantl Ind., Inc. v. Mier Constr., Inc., 68

Ws. 2d 590, 595-96, 229 N W2d 610 (1975) (alternately

describing the <claim at issue as a "warranty" and a
"guar ant ee"). Black's Law Dictionary defines "guarantee" as
"[t]he assurance that a contract or legal act wll be duly
carried out." Black's Law Dictionary 772 (9th ed. 2009). A

guarantee is usually seen "in the context of consunmer warranties

or other assurances of quality or performance."” |d.

® Providing a sanple or nodel that is made part of the
bargain can also create an express warranty under the UCC. See
Ws. Stat. § 402.313(1)(c).

14
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131 In this case, even if the statenents alleged by the
Hocki ngs were in fact nade, we do not see evidence of an express
warranty or guarantee. These concepts sound in contract, and
there was never any contractual or other relationship between
the Cty and the Hockings. The Hockings' interest stemred from
the possible effects of the subdivision, not from any direct
stake in it.

132 Additionally, because there was no witten contract
bet ween the Hockings and the City, an express warranty could be
created only if the Hockings were induced to rely on the
prom ses such that the express warranty was a basis for a

bar gai n. See Selzer v. Brunsell Bros., Ltd., 2002 W App 232,

1913-14, 257 Ws. 2d 809, 652 N W2d 806. There sinply was no
bargain here. Wiile the Hockings may have deferred | egal action
based upon the infornal representations of various city
officials, the representations did not induce the Hockings to
come to an agreenent with the Gty on anything.

133 In the context of 8§ 893.89(4)(b), the express warranty
or guarantee is clearly referring to an assurance of quality by
the one designing or constructing the inprovenent, likely for a
defined period of tine. Hence, the statute allows an express
warranty or guarantee to outlive the statute of repose "for the
period of that warranty or guarantee."” 8§ 893.89(4)(b). Such an
express warranty or guarantee is not present here.

134 The second problem with the Hockings' argunent is that
none of the purported statenents alleged by the Hockings cane
from a representative of the City of Dodgeville authorized to

15
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bind the Gty. Accordingly, even if we assunme these statenents
constituted an express warranty or guarantee, the Hockings
sinply cannot show that the express warranties or guarantees
wer e binding upon the Cty of Dodgeville.

135 In order to decide this case, we need not determ ne
the precise boundaries of when a nmunicipality can be said to
have acted in its official capacity. However, given the facts
in the present case, it is clear that the Cty of Dodgeville did
not act at all.

136 Municipal entities such as the Cty of Dodgeville are
created by and derive their authority from the state

| egi sl ature. Hol zbauer v. Safway Steel Prods., Inc., 2005 W

App 240, 19118, 288 Ws. 2d 250, 708 N Ww2d 36. The burden of
proving that the Cty acted in a particular manner is on the
Hockings. See id., 920. NMoreover, the power to act on behalf
of the City is reserved to the City itself, unless that power
has been specifically delegated. 1d., 922 ("Unless the power to
bind the nunicipality financially has Dbeen specifically
del egated, the only entity with the statutory authority to
contract is the municipality.").

137 In Probst v. Menasha, the City of Menasha entered into

a contract with the plaintiff to build new sidewal ks and repair

old ones. 245 Ws. 90, 91-92, 13 N.W2d 504 (1944). During the

work, the plaintiff was instructed by the city engineer and a

special commttee of the commobn council to use additional sand

as fill wunder the sidewalks. Id. at 92. The city engineer

assured the plaintiff that he would be reinbursed by the city
16
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for the excess sand. 1d. at 92-93. Later, the Gty of Menasha
refused to pay on the grounds that the contract specified that
the plaintiff was to furnish sufficient filling as necessary.
Id. at 93.

138 W& agreed with the Cty of Menasha that the original
contract was not nodified by the engineer's promse: "W are
cited to no statute and we know of none that confers authority
upon the city engineer or the street commttee of the common
council to nodify the terns of a contract entered into by a city
in the manner prescribed by statute.” 1d. at 94. Thus, even
t hough the plaintiff was followng the direction and instruction
of the city engineer, we found that the Cty of Menasha could
not be held liable for the representations of the city engineer
and special commttee of the common council when, in these
matters, the Cty of Mnasha could only act through neans
prescribed by statute. 1d. "[A] city," we held, "cannot becone
|'i abl e except in some nmanner authorized by law. " Id.

139 Thus, city officials, such as enpl oyees and i ndividual
menbers of the common council, cannot, through representations
that problens will be solved, bind the Gty to resolve those
probl enms unless they act or make their representations with the
authority to bind the Cty.

140 The Hockings counter that official action by the Cty
is not necessary for the City to be deened to have acted. They
assert that the statute contains no such requirenent for
official action, and that the Hockings should not be penalized
for relying to their detrinent on the enpty promses of city

17
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of ficials. Just because the warranty or guarantee is not
enforceabl e, the Hockings argue, does not nean it was not nade.
41 The Hockings really appear to be arguing that the
exception for expr ess warranties and guar ant ees in
§ 893.89(4)(b) functions as a sort of equitable estoppel.?°
Equitable estoppel is established when one party denonstrates
that it was induced by sone action or non-action of another

party, and reasonably relied to its detrinment. Kanps v. DOR

2003 W App 106, 120, 264 Ws. 2d 794, 663 N.W2d 306.

142 The equitable estoppel argunent falls short on at
| east two grounds. First, for the reasons stated above, the
statute's exception for only express warranties and guarantees
makes clear that it is not intending to create an equitable
estoppel -1i ke catch-all provision. Second, the Cty took no
action or non-action in this case that could have induced
reliance. Any inducenent reasonably relied on by the Hockings
was nade by those who did not and could not act or nmake
representations on behalf of the Cty. For these reasons, the
Hocki ngs' equitabl e estoppel argunent fails.

43 In sum the Hockings have not net their burden of

proving that the Cty of Dodgeville made an express warranty or

10 The Hockings' equitable estoppel argument is confusing.
They admit that 8§ 893.89(4)(b) is not drafted to function I|ike
equi table estoppel, and they assert that they are not claimng

equi t abl e estoppel. Nonet hel ess, they argue that they satisfy
the requirenents of an equitable estoppel claim I n addition,
their argunent for the applicability of § 893.89(4)(b) seens to
rest largely on an interpretation that i's materially

i ndi sti ngui shabl e from equitabl e estoppel.

18
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guarantee to the Hockings regarding its construction of the
roads, curbs, and street gutters in the Lorraine Subdivision.
Therefore, the Hockings' suit does not neet the exception to the
statute of repose found in Ws. Stat. 8§ 893.89(4)(b).

B. Ws. Stat. § 893.89(4)(c)

44 The second exception at issue in this case is outlined
in 8 893.89(4)(c). It states that the ten-year statute of
repose does not apply to actions for damages "resulting from
negligence in the maintenance, operation or inspection of an
i nprovenent to real property” by the "owner or occupier of rea
property."”

145 Here, the "owner or occupier of real property" is the
City.r As already discussed, the "inprovenent to real property"
is the building of the roads, curbs, and street gutters in the
Lorraine Subdivision. |In order for this exception to apply, the
Cty would need to be negligent "in the mintenance, operation
or inspection"” of the roads, curbs, and street gutters.

46 The dispute regarding 8§ 893.89(4)(c) boils down to
what it nmeans to nmamintain the roadways, which we assune for our
pur poses here do constitute a nuisance. The Hockings argue that
the roadways constitute a nuisance due to the water danmage they
caused and continue to cause to their property. Thus, they

assert that the City created and is now maintaining a nuisance

1 The parties did not address whether the City of
Dodgeville is an "owner or occupier"” of the roads, curbs, and
street gutters within the neaning of 8§ 893.89(4)(c). We assune
here, but do not decide, that the City is such an owner or
occupi er.
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The City argues that maintaining the inprovenment means keeping
the inprovenment in good repair and operation, which the Cty has
done.

147 The text of the statute distinguishes between suits
arising from "design" or "planning" defects, which explicitly
fall within the statute of repose,!® and suits arising from
negl i gent mai ntenance of the property under § 893.89(4)(c). | f
the inprovenent causes damage due to poor design, a plaintiff
has ten years to assert his or her rights. Construing the
phrase "nmai ntenance, operation or inspection of an inprovenent
to real property" to nmean maintenance or operation of a nuisance
woul d create an exception that swallows the rule. This is so
because every inprovenent that is negligently designed could be
considered an ongoing nuisance that the owner or operator
negligently maintains by failing to correct.

148 Qur interpretation also accords wth the generally
understood neaning of "nmaintenance." The Anerican Heritage

Dictionary defines "maintenance" as "[t]he work of keeping

12 Wsconsin Stat. § 893.89(2) states in relevant part:

[NNo cause of action nay accrue and no action my be

commenced . . . against the owner or occupier of the
property . . . after t he end of t he exposure
period . . . arising out of any deficiency or defect

in the design, |and surveying, planning, supervision
or observation of construction of, the construction
of , or the furnishing of materials for, t he
i nprovenent to real property. (Enphasis added.)
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sonething in proper condition; upkeep." Anerican Heritage

Dictionary 1084 (3rd ed. 1992).

49 Thus, when an inprovenent to real property creates a
nui sance, a party has ten years from the substantial conpletion
of that inprovenent to bring suit. Section 893.89(4)(c)
applies, however, when an inprovenent to real property is
conpleted, but the owner or occupier is negligent in the
mai nt enance, operation, or inspection of it, thus causing
damage. It does not apply to proper nmaintenance of an
i nprovenent when it 1is the inprovenent itself that causes
injury.

150 We conclude that the alleged negligence was in the
pl anni ng and design of the roadways. There is no evidence that
the City has been negligent in mintaining the roadways
followng their construction. In short, the facts alleged by
the Hockings do not place their suit wthin the exception
contained in 8 893.89(4)(c).

| V. CONCLUSI ON

51 Unfortunately, this case bears out the common |aw
warni ng that one who deals with a nunicipality does so at his or
her own ri sk. Hol zbauer, 288 Ws. 2d 250, ¢{19. But these
assertions do not bring the Hockings' suit in this case wthin
the exceptions to the ten-year statute of repose. In creating
this statute, the legislature nade a policy choice that
legitimate injuries would be without a remedy at law ten years
after the substantial conpletion of an inprovenent to real
property, regardless of when the injuries were suffered or the
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defect discovered. Though statutes of Ilimtation and repose
have i nportant benefits, they do have their costs.

152 W concl ude t hat nei t her 8§ 893.89(4)(b) nor
8 893.89(4)(c) applies, and the Hockings' suit is barred by the
ten-year statute of repose in Ws. Stat. § 893.89. Section
893.89(4) (b) does not apply because the Hockings have not shown
that the City of Dodgeville itself nade any express warranty or
guarantee regarding the inprovenents. Section 893.89(4)(c) does
not apply because the Gty has not been negli gent in
mai nt ai ni ng, oper ati ng, or i nspecting t he I nprovenents.
Accordingly, we affirm the court of appeals and hold that the
circuit court properly granted summary judgnment for the Cty,
t her eby di sm ssing the Hockings' suit.

By the Court.—Fhe decision of the court of appeals is

af firned.
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