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Forward Geneva National, LLC, Ceneva Nati onal FI LED
Trust, CGeneva National Sales Center, LLC
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Condom ni um Master Assoc., Inc., Geneva Wods, bavid R Schanker
Inc., Harlow G\, LLC, Lowell Managenent Oerk of Supreme Court
Services, Inc., GN Storage Il, LLC, Lowell

Properties, LLC, Geneva National Conmunity
Services, LLC, Ceneva National Devel opnent
Corp., Foxwood at Geneva National, LLC, Bayside
Poi nte Land Devel opnment, LLC, and Pal oma Geneva
National, LLC,

Def endant s- Respondent s.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 PATI ENCE DRAKE ROGGENSACK, J. W review a decision

of the court of appeals! affirming the circuit court's decision?

! Solowicz v. Forward Geneva Nat'l, 2009 W App 9, 316
Ws. 2d 211, 763 N. W2d 828.
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granting summary judgnent in favor of Forward Geneva Nati onal

LLC, and other defendants (collectively, the Developer) and
denying plaintiffs' notion for summary judgnent. Both the
circuit court and the court of appeals agreed that the
"Decl aration of Covenants, Condi ti ons, Restrictions and
Easenents for the Geneva National Community" (the Community
Decl aration), which controls the overall developnent of Geneva
National, does not violate Ws. Stat. ch. 703 (2007-08),° the
Condom ni um Omership Act. The court of appeals concluded that
the Community Declaration established a master-planned comunity?
that is not subject to ch. 703 and that the ternms of the

Community Declaration are unanbi guous, which "the conplainants

2 The Honorable Mchael S. Gbbs of Walworth County
presi ded.

3 Al references to the Wsconsin Statutes are to the 2007-
08 versi on unl ess ot herw se not ed.

* The court of appeals referred to Geneva National as a
"mast er-pl anned community."” Solow cz, 316 Ws. 2d 211, 23. W
have not enployed this term but rather, refer to Geneva
National sinply as a 1,600 acre planned comunity. W have done
SO because, to sone extent, the term "master planned comunity"
may have beconme a termof art in those witings that remark upon

the Uniform Common Interest Ownership Act (UC QA). In the
UCI GA, "nmaster planned community" is the term enployed for
devel opnents of nore than 500 acres, with at |east 500 units,
all of which the developer has subjected to an overarching
devel opnment  pl an. UCIOA § 2-123 (2008). Al t hough Geneva

National has simlarities to a naster-planned conmunity as
defined in the UCIOA, Wsconsin has not enacted a statute
adopting the UCIOA. In addition, we have not analyzed the UC OA
to determne whether Geneva National conplies with all its
provi si ons.
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full-well knew existed" before they purchased in Geneva
Nat i onal . °

12 Two issues are presented for our review (1) whether
the Comunity Declaration, which affects the condom niuns, is
either subject to or contravenes Ws. Stat. ch. 703, the
Condom nium Ownership Act; and (2) whether the Community
Decl aration's terns, if unanbiguous, nust also be reasonable to
be enforceable. W conclude that ch. 703 does not apply to the
Communi ty Decl arati on because the Conmmunity Declaration is not a
docunent that creates condom niuns. Rat her, the Community
Decl aration provides the overarching developnent schenme for
Geneva National, a 1,600 acre planned community. Mor eover, the
Communi ty Decl arati on does not contravene the protections of ch.
703 because the Devel oper does not exercise particularized day-
t o- day control over i ndi vi dual condom ni uns; rat her
particul arized day-to-day control of the terns of individua
condom niuns is vested in the unit owners. Furthernore, because
the ternms of the Community Declaration are unanbiguous, those
terms are not required to be reasonable, as well as unanbi guous,
in order to be enforceable. Accordingly, we affirmthe decision
of the court of appeals that affirnmed the circuit court's
decision granting the Developer's notion for summary judgnment

and denying plaintiffs' notion for summary judgnent.

5 Sol owi cz, 316 Ws. 2d 211, 91.
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| . BACKGROUND

13 The relevant facts are undisputed. Plaintiffs Mark J.
Sol owi cz, Jesse E. Soltis and Stephen J. Havey (collectively,
Sol owi cz) each purchased a condom nium unit in Geneva National
a planned comunity near Lake Geneva, W sconsin. Ceneva
Nat i onal was designed by "environnental specialists and
engineers to protect the beauty of the environment”™ while
offering year round anmenities and services to its residents and
to those who visit Geneva National.?® The community spans
approximately 1,600 acres and consists of three golf courses,
racquet and swim clubs, nunmerous wooded hiking trails, hotels,

restaurants, private roadways and utilities, single- and mnulti-

famly residences and commercial space. Geneva National was
first developed by GN Partners, an Illinois General Partnership
Forward Geneva National, LLC is G\ Partners' successor in

interest as the Devel oper.

14 The multi-famly residential buil dings include 32
parcel s of condom niuns.’ Each condom ni um parcel, including the
three condominium wunits purchased by plaintiffs, has two
recorded declarations that apply to it: the "Declaration of

Condom ni um Omership and of Easenents, Restrictions, Conditions

® ww. genevanat i onal hoa. com visited March 12, 2010.

" The condomi nium parcels are separated into distinct
nei ghbor hoods that vary in size and architectural style. For
exanple, The Turn at Geneva National includes two nopdel s—The
Tuscany and The Meadow—and Foxwood at Geneva National spans 65
acres and is platted for 106 single-famly condom nium units.
http://gnbuil ders. confprefbuild. htm.

4
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and Covenants for GCeneva National Condominium No. _ " (with the
particul ar condom nium unit nunber indicated) (the Condom nium
Declaration) and the Community Declaration. The Comunity
Declaration was recorded in the Walworth County Register of
Deeds Ofice on My 21, 1990, and each of the Condom nium
Decl arations, all dated My 22, 1990, were recorded sonetine
thereafter.
A. Condom ni um Decl arati on
15 The Condom nium Declaration for each parcel subjects
that condom nium parcel and the condom nium units wthin that
parcel to the provisions of the Condom ni um Owmership Act. Each
Condom nium Declaration required the Declarant to form the
Geneva Nat i onal Condom ni um Mast er Associ ati on, I nc.
(Condom nium Master  Association), pursuant to Ws. St at .
8 703. 155, not later than the date of the first conveyance of a
condom nium unit to a purchaser. The Decl arant properly forned
t he Condom ni um Master Association. This association serves all
resi denti al and select commerci al condom niunms at  Ceneva
Nat i onal . The Devel oper has no control over the Condom nium
Mast er Associ ation; conplete control is vested in its nmenbers—
t he condom ni um unit owners. The Condom ni um Master Associ ation
conducts the affairs of the condom nium parcels. Its services
are limted to mai ntenance and adm ni strati on.
B. Community Decl aration
16 The Community Declaration is not sinply a restrictive
covenant as the document has been referred to by petitioners and
in both previous court decisions. Rather, it is a nmaster

5
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governance scheme for the entire Geneva National devel opnment.
The docunent was enacted by the Declarant, whom we also refer to
as the Developer, Forward Geneva National, LLC.® The circuit
court determned the Community Declaration's purpose is to
pronote the orderly devel opnent of Geneva National; to contro

the effect of the devel opnent to preserve the natural setting

to maintain wooded areas, open spaces, recreational areas,
roadways and other facilities and to subject the devel opnent to
the terns of the Community Declaration for its overall benefit.
This is acconplished through two governi ng bodies: the Ceneva
Nat i onal Trust (Trust) and the GCeneva National Communi ty
Associ ation (Community Associ ation).

17 The purpose of the Trust is to preserve and naintain
the natural environnment wthin Geneva National. The Trust's
powers and duties include adopting and enforcing architectural
standards, adopting and anending rules and regul ati ons governing
the use of property and granting variances fromrestrictions set
forth in the Community Declaration. The Trust is governed by
majority vote of three trustees. If the Trust is unable, fails
or refuses to act according to its duties, only then can the
Decl arant exercise the Trust's powers. The Trust is independent
of , and not accountable to, the Conmmunity Associ ation.

18 The Conmmunity Association has various powers, duties

and responsibilities. It maintains Geneva National's private

8 GN Partners was the original Declarant, as well as the
original devel oper. Forward Geneva National, LLC is its
successor in interest in both capacities.
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roadways, nedians, entrances and property; provides utilities
and security services; may |evy assessnents on property owners;
may buy or sell property on behalf of the nenbers; my obtain
| oans and nay take any other |awful action necessary in the sole
and absolute discretion of the Board of Directors to exercise
all powers and discharge all duties and responsibilities of the
Communi ty Association and to carry out the purpose and intent of
the Community Declaration. |Its powers are limted to the extent
that it cannot exercise the powers granted to the Trust. The
Community Association is governed by the mpjority vote of the
Board of Directors. The Board of Directors is made up of five
(originally six) classes of voting nenbers: the club owners,
commercial property owners, nultiple-famly unit owners, single-
famly wunit owners and the Devel oper. Each class of voting
menbers elects a representative to sit on the Board of
Directors, and each representative may cast four votes, except
the comrercial property owners who nay cast only three votes.

19 Article IX of the Comunity Declaration reserves
certain rights for the Declarant, two of which are at issue
here. The Declarant may anend the Community Decl aration w thout
appr oval of any condominium wunit owner if the Declarant
determnes that the anendnent does not nmaterially alter or
change any unit owner's right to the use and enjoynent of his or
her property. Additionally, the Declarant may exercise the

powers listed in Article I X until:

conveyance by Declarant of eighty-five percent (85%
of the maxi mum nunber of Units which may be | ocated on

7
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Single-Famly Residence Gounds and Miltiple-Famly
Resi dence G ounds within the Property, as determ ned
fromtime to time pursuant to the provisions of the
applicable zoning laws and ordinances, including any
vari ations, use permts, anmendnent s and ot her
nodi fications thereto enacted by Walworth County,
W sconsin or any other governnental wunit or agency
having jurisdiction thereof

The maxi mum nunber of residential units is 1, 960. As of Apri
2007, the Declarant conveyed 1,015 wunits, approximately 52
percent of the maxi mum nunber. No other term exists for the
transition of Declarant control to the property owners.

10 Solow cz sued for declaratory judgnent. Solowi cz's
major conplaint is that the Developer, referred to as the
"Declarant” in the Comunity Declaration, retains too nuch
control over the devel opnent of Geneva National.® In an effort
to limt the Developer's control, Solow cz sought a declaration
that Ws. Stat. ch. 703 applies to the Community Declaration
that the Community Declaration be deened invalid for violating
ch. 703 and that the Developer relinquish control of GCeneva
National to the property owners. Solowi cz further argued that
even if the Community Declaration is not subject to ch. 703, it
is invalid because its terns are unreasonable, anbiguous and
vague. The parties filed cross-notions for summary judgnent.

11 The «circuit court granted defendants’ motion for
summary judgnent and denied plaintiffs' notion for summary

j udgnent . Finding no genuine issue of material fact, the

® For exanple, Solowicz <conplains that the Devel oper
purchased an expensive gate for the entrance to the comrmunity
and then assessed all the owners for that purchase.
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circuit court held that the Comunity Declaration is not a
condom nium instrunent and thus is not subject to ch. 703 and
that it does not contravene ch. 703 because each individual
Condom nium Declaration is subject to ch. 703 and thus provides
plaintiffs the protections of the law with regard to the
particular parcel in which their individual units are | ocated.
The circuit court further held that the Community Declaration's
terms were not anbi guous or vague. Finally, the court held that
it was precluded from assessing reasonableness because the
Community Declaration's |anguage is unanbi guous. The court of
appeals affirmed the circuit court's decision and, in addition
to the reasons set forth by the circuit court, explained that
the Comunity Declaration established a 1,600 acre planned
community that is not subject to ch. 703.

12 W granted review and now affirm

I'1. DI SCUSSI ON
A. Standard of Review

13 This case requires us to review the circuit court's
decision granting the Developer's notion for sunmmary judgment.
W review a decision on a nmotion for summary | udgnment
i ndependently, enploying the sane nethodology as the circuit

court. Estate of Genrich v. OHC lIns. Co., 2009 W 67, 110, 318

Ws. 2d 553, 769 N W2d 481. Resolution of the first question
presented requires us to interpret and apply Ws. Stat. ch. 703.
"The interpretation and application of a statute to an
undi sputed set of facts are questions of law that we review

i ndependently."" I1d. (quoting MNeil v. Hansen, 2007 W 56, 17,

9
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300 Ws. 2d 358, 731 N.w2d 273). Resolution of the second
question presented requires us to interpret a witten docunent
affecting land and is a question of Ilaw that we review

i ndependently of the <circuit court. Zinda v. Krause, 191

Ws. 2d 154, 165, 528 N W2d 55 (C&. App. 1995) (citing Bubolz
v. Dane County, 159 Ws. 2d 284, 29192, 464 N W2d 67 (C. App.

1990)) .
B. Application of the Condom ni um Owmershi p Act

114 The first guestion IS whet her t he Communi ty
Decl aration, which established the terns and conditions for the
devel opnent of a 1,600 acre planned community that includes
condom nium parcels, nust conply with the Condom ni um Omership
Act (the Act). See Ws. Stat. ch. 703. Sol ow cz argues that
the Community Declaration is a condom nium instrunment subject to
t he Condom ni um Owmner ship Act.

115 The condom nium decl aration IS t he operative
instrument that creates a condomnium See Ws. Stat. § 703.09.
Chapter 703 applies to all property with a duly executed
condom ni um instrunent. Solowi cz argues that the Community
Declaration is a condom nium instrunment as contenplated by the
Act because the Devel oper attached the Community Declaration to

the individual Condom nium Declarations.'® Therefore, Solowicz

1w, like the «circuit court and court of appeals,
recognize that Solowicz bases his argunent in part on an
advi sory nenorandum i ssued by the Wsconsin Attorney Ceneral on

July 21, 2006. The Menorandum concluded that the Comrunity
Declaration was in fact subject to Ws. Stat. ch. 703 and thus
was probably not valid. Such opinions can be persuasive, but

they are not binding on this court.

10
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contends that ch. 703 overrides any contradictory provisions in
the Community Decl aration. Specifically, Solow cz argues that
because Article IX of the Comunity Declaration Ileft the
Declarant in control of Geneva National for 19 years, it
violates Ws. Stat. § 703.15(2)(c).' Excising Article I X would
result in control of Geneva National being transferred to the
unit owners. Simlarly, Solowcz argues that the Declarant
violated § 703.09(2)! each of the four times it wunilaterally
anmended the Community Declaration and that the provisions of the
Communi ty Declaration allow ng such unilateral anmendnents should
be excised. W disagree with Solow cz and decline to excise any
provi sions of the Conmunity Decl aration.

116 We conclude that the Community Declaration is not a
condom nium instrunent subj ect to ch. 703; r at her, it

establishes an overall developnent schene for the 1,600 acre

pl anned community. Condomi nium instrunments include the
condom nium declaration, plat and plan. See Ws. Stat.
8§ 703.02(5). First, to qualify as a condom nium decl aration,

the docunent "shall contain" "a statenent of the owner's intent

to subject the property to the condom nium declaration” under

1 Wsconsin Stat. § 703.15(2)(c) requires a declarant to
relinquish control of a condom nium association "[t]hirty days
after the conveyance of 75% of the conmmon elenent interest to
purchasers,”™ but not l|ater than three years after the
declaration is recorded or ten years in the <case of an
expandabl e condom ni um

12 Wsconsin Stat. § 703.09(2) provides: "[A] condomi ni um
declaration may be amended with the witten consent of at | east
two-thirds" of the unit owners.

11
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the Act, a nanme including the wrd "condom niunf and a
description of the condomi nium's conmon elenments.®® Ws. Stat.
8§ 703.09(1)(a), (b), (d). No part of the Community Decl aration
evinces the Declarant's intent to subject all 1,600 acres to ch.
703; rather, it is the Condom nium Declaration for each
condom ni um parcel that denonstrates the intent to be subject to
the Act. Further, the Comunity Declaration's full nane,
"Decl aration of Covenant s, Condi ti ons, Restrictions and
Easenments for the Geneva National Community," very clearly does
not include the word condom nium The Community Declaration
refers to condom niunms only when it references the Condom nium

Decl arations, which clearly include the word condom nium in

their title. Finally, each Condom nium Declaration, not the
Communi ty Decl arati on, i ncl udes a description of t he
condom nium's common el enents. The Comunity Declaration is
not, nor does it purport to be, a condomnium plat. A

condom nium plat nust include a survey of the condom nium
property. See Ws. Stat. § 703.11(2)(b). Such plat was
properly included in each Condom nium Declaration, not the
Community Declaration. Lastly, the Conmmunity Declaration is not
a condom nium plan, which is required to be submtted as part of
the plat. See § 703.11(2)(c). Again, each Condom ni um
Decl aration, not the Community Declaration, properly shows the

| ocati on of the condom niumunits.

13 These are only three of the ten requirements necessary to
create a condom ni um decl arati on, none of which is found in the

Community Declaration. See Ws. Stat. 8§ 703.09(1)(a)—j).

12
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117 These shortcom ngs cannot be salvaged by the Act's
saving provision in Ws. Stat. 8§ 703.30(2) because the Conmunity
Decl aration cannot be said to "substantially conform with the
requi renents" of the Act. Thus, the plain |anguage of ch. 703
makes clear that the Comrunity Declaration is not a condom nium
i nstrunment subject to the Act.

118 Solowicz further argues that Geneva National IS
required to conply with the Act because it is a conmmunity of
condom niuns and the Comunity Association is an wunbrella
organi zation authorized by Ws. Stat. § 703.155(7). The
Devel oper counters by arguing that Geneva National is not sinply
a comunity of condom niuns, but a 1,600 acre planned comunity,
portions of which contain condom ni uns.

119 We agree with the court of appeals' statenment that
pl anned conmmunities, such as CGeneva National, "are an entirely
different type and Ilevel of developnent than condom niuns."

Solowicz v. Forward Geneva Nat'l, 2009 W App 9, 19123, 316

Ws. 2d 211, 763 N W2d 828. A condomnium is a form of
ownership of real property that conbines two separate forns of
ownership interest: the individual ownership of the dwelling

unit and the undivided conmmon ownership, with other unit owners,

of the comon elenents of the condom nium parcel. Joseph W
Boucher et al., Wsconsin Condom nium Law Handbook § 1.17 (3d
4 Section 703.155(7) provides: "A naster association may

represent condonmi nium or noncondom nium property on behalf of
one or nore condom niuns and property under a different form of
ownership or for the benefit of the unit owners of one or nore
condom ni uns and the owners of other property.”

13
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ed. 2006). Wile we found varying characteristics of simlarly
pl anned communities, there are several key conponents that
appear to be commobn to nobst such communities. First, these

communities generally are large®™ developrments that usually

include a mx of comercial, recreational and residential
property, including condom niuns. Second, a keystone to such
communities is an overall developnment schene that not only

permts individual units to operate under their own individual
governi ng docunents, but also subjects the entire devel opnent to
a master governing body, which ensures the entire comunity is
devel oped according to its stated purpose.® The communities

function as sem -autononbus, private quasi-towns.

15 Section 2-123(a) of the UCIOA states that a community
qualifies as a "master planned community if the declarant has
reserved the developnment right to create at least [500] wunits

and at the tine of the reservation that declarant owns or
controls nore than [500] acres on which the units may be built.”
(Brackets in original.)

6 The circuit court relied on the Wsconsin Realtors
Association's (WRA), appearing as amcus curiae, definition of a
mast er - pl anned comunity, which enconpassed the two key
conponents described above. WRA described a nmaster-planned
comunity as one which

contenplates nmany parcels, each operating under a
separate ownership reginme such as a condon nium
declaration, but all subject to a naster set of
restrictions to give notice to buyers of the intended
uses and use restrictions, anenities, and governance

structure. Most often, the overall community has
m xed uses, such as single-famly residential, nulti-
famly residential, commer ci al , and recreational

Each separate area requires different ownership, wth
a nmaster association to govern the entire devel opnent.

14
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120 Geneva Nati onal IS not merely a community of
condom niuns; rather, it is a 1,600 acre planned community that
i ncl udes condom ni um parcels and other types of ownership. The
Communi ty Declaration, Geneva National's overarching devel opnent
pl an, guides the developnent of 1,600 acres according to the
Devel oper's vision—"a distinct golf and Ileisure comunity."
Solowi cz, 316 Ws. 2d 211, 924. It also serves to protect those
who purchase within Geneva National by assuring that their
common interest in devel oping such a community according to the
overarching developnent plan wll be honored as devel opnent
conti nues. And finally, the recorded Comunity Declaration
gives notice to all purchasers of Geneva National's underlying
terms and conditions.

21 As did the court of appeals, we too conclude that Ws.

Stat. "ch. 703 [] unanbi guously provides no reference whatsoever

to master-planned communities. So, the plain neaning of the
chapt er Is that It sinply does not contenplate such
communities."” ld., 935. Accordi ngly, because the Comrunity

Decl aration establishes the overall developnent schenme for the
1,600 acre planned community, it need not conply with ch. 703.
22 Furt hernore, the portion of Geneva National t hat
Solowicz seeks to control is not the 32 residential
condoni ni uns. The wunit owners already have achieved this.
| nstead, Solowi cz seeks control of the remainder of the 1,600

acre devel opnent. Accepting Solowi cz's argunent would nean that

17 See infra 9126, 29-30.

15
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sinply because a devel oper chooses to include one condom nium
parcel in a 1,600 acre developnent, the tine limtations of ch.
703—three or ten years—control the entire 1,600 acres.
Thereafter, developnent decisions wuld cede to the then
exi sting condom nium unit owners. This surely cannot be the
case. Due to the conplexity of the devel opnent of the |arge
pl anned community, extended developer control is necessary to
properly market and wuniformly develop such property. See
Uni f orm Comon I nterest Omership Act 8§ 2-123(g) (2008).

123 Likely anticipating the weakness of the argunents
addressed above, Solowicz attenpts to reinvent his argunment by
asserting that even if the Comunity Declaration is not a
condom nium instrunment and ch. 703 does not directly apply to
pl anned communities, the overarching developnent schenme of
Geneva National intentionally contravenes the protections of ch.
703, to which plaintiffs are entitled. Solowicz cites three
cases from other jurisdictions that he contends use condom nium
law to |imt a developer's control over planned conmunities.
All three of the cases cited are distinguishable on their facts,
and one actually supports the Devel oper's position.

24 In Fox v. Kings G ant Mintenance Ass'n, 770 A 2d 707

(N.J. 2001), cited by Solowi cz, plaintiffs were 46 condom nium

unit owners in a planned comunity!® that spanned 1,800 acres

8 The court in this case referred to the comunity as a

pl anned- uni t devel opnent, the description of whi ch  has
simlarities to a planned community wth an overarching
devel opnent schene. See Fox v. Kings Gant Maint. Ass'n, 770

A.2d 707, 710 (N.J. 2001).

16
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with a total of 1,447 individually owed units. The condom ni um
association was required to turn over control of t he

condomniunis conmmon elenents to the conmmunity's unbrella

associ ation, which consisted of non-unit owners. The unbrella
association then exercised conplete control of "all comon
property,"” i ncl udi ng conmon el enment s of t he i ndi vi dual
condomi ni uns. Id. at 711 (enphasis in original). The court

hel d that New Jersey's condom nium act prohibited requiring unit
owners to delegate their governance rights over the conmon
el ements of their condomniumto the unbrella association. 1d.
at 709.

125 The Fox court went on to explain that an unbrella
association is permtted to control "property intended for the
common and beneficial use of unit owners of several separate
condom ni um associ ations, such as conmmopn roadways, conmopn open
space, and common recreational facilities"; and, that, as |ong
as the wunbrella association does not infringe on the wunit
owner's control of the common elenents of i ndi vi dual
condom ni uns, the condom nium act is not circunmvented. [|d. The
court denonstrated support for other governance schenes by
explaining that because of the enormity of such comunities,
control by an wunbrella association is "necessary for the
viability and nmai ntenance of uniformstandards.” |1d. at 719.

26 Here, the Community Association, which was established
in the Community Declaration, functions appropriately under

Fox's description of a |awful unbrella association. It retains

17



No. 2008AP10

no control whatsoever over the Condoninium Master Associ ation, *°
which is the governing body that retains sole and conplete
control over the managenent and governance of the residential
condomi ni um parcels, including their comon elenents.?® Stated
otherwi se, the Community Association's powers are |limted to
those Fox approved. Accordingly, Fox does not support
Solowi cz's argunent that Geneva National's governance schene
contravenes ch. 703.

27 Solowi cz next relies on Brandon Farns Property Owners

Ass'n v. Brandon Farnms Condom nium Ass'n, 852 A 2d 132 (N J.

2004), which held that under New Jersey's condom nium act, a
declaration may not make a condom nium associ ation responsible
for an association nenber's failure to pay assessnents owed to
an unbrella association. Id. at 133-34. Geneva National's
Communi ty Decl aration does not contain such a provision. To the
contrary, the Community Declaration provides for the assessnent
of unit owners directly; it does not pass assessnents through

t he Condom ni um Master Associ ation as occurred in Brandon Farns.

19 The Condomi nium Master Association is controlled by its
Executive Board, which is conprised of "one individual elected
from each condom nium" The Executive Board in turn elects five
Executive Board menbers to the Executive Comm ttee. It is this
Executive Commttee that has conplete control over adm nistering
the affairs of the condom nium property pursuant to the
Condom ni um Decl aration, the comon el enents of the condom ni uns
and the annual budget and assessnents inposed on unit owners.

20 The common el enents include internal roads, common area
utilities, swi mmng pools, |andscaping, etc.
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128 Finally, Solowicz cites Ainslie at Century Village

Condom nium Ass'n v. Levy, 626 So. 2d 229 (Fla. Dist. C. App.

1993). In Ainslie, included in the condom nium decl aration was
a long term | ease and a service contract between the devel oper
and a managenent firm that gave the devel oper control of the
condom nium's recreational facilities. 1d. at 230. The court
held the lease and contract void because it vitiated the
statutory protections in place for condom nium owners. Id. at
232. W agree wth the court of appeals' analysis of Ainslie
and conclude that it is distinguishable for two reasons. First,
in the case now before us, there is no | ease or contract giving
the Devel oper control of any condom nium parcel's comobn
el enents. Second, based on the Ainslie court's description, the
devel opment in Ainslie was a community of condom niuns, not a
pl anned community with an overarching devel opnent plan simlar
to Geneva National .

129 Significantly, all of Solowicz's conplaints relate to
how the comunity as a whole, through its overarching plan, is
bei ng devel oped. He has not conplained that the Devel oper is
meddl ing in individual condom nium affairs. I ndeed, this is
because the Devel oper does not have any power over individual
condom nium affairs and therefore, its power cannot be said to
thwart rights accorded to individual condom nium unit owners
under ch. 703.

130 In support of this point, we note that the Decl arant

tinmely ceded control of each residential condom nium parcel to
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its wunit owners as required under Ws. Stat. § 703.15.%
Solowi cz, Soltis and Havey, through the Condom nium Master
Association of which they are nenbers, are in conplete and
absolute control of their condomnium units and the common
el ements of their condom ni um parcels. Further, the Declarant
has not anmended the Condom nium Declaration wthout proper
approval of the unit owners, see Ws. Stat. 8§ 703.09(2), and the
Declarant is restrained fromunilaterally anending the Comunity
Declaration if such anmendnment would materially alter a unit
owner's rights to the use and enjoynent of the unit and its
common el enent s. 22

131 Because Geneva National is a planned community with an
overarchi ng devel opnment schene established to create a high end
golf and leisure community, containing restaurants, golf clubs,
tennis clubs, swinmng clubs, single famly honmes, mltiple
famly hones, wooded hiking trails, private streets with gated
access to the comunity, and not sinply a comunity of
condomniuns, it 1is not subject to ch. 703. Furt her nor e,

because the Community Declaration does not retain particularized

L While the Declarant has the power to "approve" al
anendnents to condom ni um parcel docunments under section 9.04 of
the Community Declaration, the Declarant does not have the power
to unilaterally anmend condom nium parcel docunments, unless such
amendnent "is necessary" to cause the docunent to conply wth
"statute, ordinance, rule or regulation of any governnmental or
other reqgqulatory authority, or with any judicial determnation,"
as provided in section 11.01(b) (1) of the Community Decl arati on.

22 See Community Declaration, section 11.01(a).
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day-to-day control over the condomnium parcels or the
i ndi vi dual condom niuns, it does not contravene ch. 703.
C. Solow cz's Reasonabl eness Requi r enent

132 Sol ow cz next cont ends t hat W sconsin has a
| ongst andi ng reasonabl eness requirenment such that agreenents
Wi th unreasonable terns, even if unanbi guous, are unenforceable.
The Devel oper contends that because the Comunity Declaration's
terms are unanbiguous, the court need not, and should not,
determ ne the reasonabl eness of such terns. Accordingly, the
second question we nust address is whether the terns of the
Communi ty Declaration, if wunanbiguous, nust also be reasonable.
But, before we answer this question we nust first determne
whet her the Community Declaration's terns are unanbi guous. e
consi der each question in turn.

1. Unanbi guous terns

133 W note that neither Solowicz nor the Devel oper
di spute that the ternms of the Community Declaration nust be
unanbi guous; however, they do dispute whether the terns are
unanbi guous.

134 Odinary contract rules apply to interpreting the

terms of contracts such as the Comrunity Declaration. See Siler

V. Read Inv. Co., 273 Ws. 255, 261, 77 N wW2d 504 (1956).

W sconsin public policy favors freedom of contract. AKG Real

Estate, LLC v. Kosterman, 2006 W 106, 934, 296 Ws. 2d 1, 717

N. W2d 835. Freedom of contract is based on the idea that
i ndi vidual s should have the power to govern their own affairs
w t hout interference. | d. Qur goal in interpreting contracts
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that were freely entered into "is to determne and give effect

to the parties' intention.” Ws. Label Corp. v. Northbrook

Prop. & Cas. Ins. Co., 2000 W 26, 923, 233 Ws. 2d 314, 607

N.W2d 276 (citing Gorton v. Hostak, Henzl & Bichler, S.C., 217

Ws. 2d 493, 506, 577 N.wW2d 617 (1998)). W sconsin public
policy also "favors the free and unrestricted use of property.”

Dodge v. Carauna, 127 Ws. 2d 62, 65, 377 NW2d 208 (C. App.

1985) (citing Crowl ey v. Knapp, 94 Ws. 2d 421, 434, 288 N W2d

815 (1980)).

135 In order to accommpdate the principle favoring free
and wunrestricted use of property and the principle favoring
individuals' right to freely contract in ordering their own
affairs, we generally have said that docunents such as the
Community Decl aration nmust be expressed in unanbi guous | anguage

to be enforceable contracts. Pertzsch v. Upper COcononowoc Lake

Ass'n, 2001 W App 232, 18, 248 Ws. 2d 219, 635 N W2d 829
(citing Dodge, 127 Ws. 2d at 65); see also Ctowey, 94 Ws. 2d

at 435 (to be enforced, restrictions nust be "expressed in
cl ear, unanbiguous, and perenptory terns"). W apply the
standard set forth in Zinda, which includes ascertainnent of the
purpose of the contract, to determne whether the Community
Declaration is expressed in unanbiguous terns. See Zinda, 191
Ws. 2d at 167.

136 Language "is anbiguous if it is susceptible to nore
than one reasonable interpretation.” |d. at 165-66. However, if
the intent of the contract can be certainly ascertained fromthe
docunent itself, it wll be enforced. ld. at 166. "By intent
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we do not nean the subjective intent of the drafter, but the
scope and purpose of the [docunent] as manifest by the |anguage
used." Id. Furthernore, a docunment need not expressly prohibit
the specific activity in question;, when the purpose 1is
ascertainable, the docunent should be construed to give effect
to that purpose. Bubol z, 159 Ws. 2d at 294. Appl yi ng these
principles of law to the Community Declaration, we determ ne
that its terns are unanbiguous in light of its purpose.

137 As previously stated, Article IX of the Community
Declaration reserved to the Declarant control over Geneva
National wuntil "conveyance by Declarant of eighty-five percent
(859" of the maxi mum nunber of residential units. Sol owi cz
contends that the term conveyance is anbiguous because it was

3 which denpbnstrates that the term is

redefined two tines,?
subject to nore than one reasonable interpretation. Sol ow cz
further contends that because GN Partners, the origina
devel oper, conveyed certain undeveloped |land in Geneva Nationa
to its lenders, who in turn transferred nost of that land to the
current Devel oper, the Declarant's control is term nated because
it conveyed nore than 85 percent of the units. W are
unper suaded.

138 W give effect to the purpose of the Comunity

Decl aration as manifest by the |anguage used. See Zinda, 191

Ws. 2d at 166. W agree wth the «circuit court's

2 In its brief, Solow cz contends that conveyance has been
redefined three tines. However, the court finds no support for
athird redefinitionin Solowicz's citation to the record.
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characterization of the Community Declaration's purpose. It is
unanbi guously an attenpt to position control of Geneva Nati onal
with the Declarant until a significant nunber of the residential
units are sold to allow the Declarant to pronote the orderly
devel opnent of the property according to the naster plan.
Accepting Solow cz's contention would contravene this purpose by
elimnating Declarant control when only 52 percent of the
residential units have been conveyed to individual unit owners;
conveying land to a third-party |lender does not elimnate the
need for Declarant control over the property. The Declarant's
two explanations of what constitutes a conveyance did not
redefine the term but instead served to reinforce the Community
Decl aration's purpose by concluding that a conveyance occurs
when the Devel oper conveys a parcel to an owner or to a third-
party devel oper who has platted the parcel.? Accordingly, the
terms of the Conmmunity Declaration unanbiguously maintain the
Declarant's control wuntil 85 percent of the residential units
are conveyed to individual wunit owners or to a third-party
devel oper who has platted the parcels. Conveyance of 85 percent

of the residential wunits to individual unit owners or third-

24 In 2006, the Developer explained that a "conveyance"
requires a certificate of occupancy. Then, in 2007, responding
to an interrogatory from Solow cz, the Developer further
explained that a conveyance requires the Developer to sell a
parcel to an individual third-party purchaser or to a third-
party devel oper who has platted the parcel. This is because the
Devel oper will not know how many units it conveyed until the
third-party devel oper plats the parcel.
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party developers who have platted the parcels has not yet
occurred.
2. Reasonabl e enf orcenent

139 Solowicz argues that even iif the terns of the
Community Decl aration are unanbi guous, the court mnust determ ne
whether its terns are reasonable, and the Community Decl aration
unreasonably provides for wunlimted and unending Devel oper
control over the condomniuns in Geneva National and is thereby
unenf or ceabl e.

40 The Community Declaration is a contract or agreenent
bet ween the Devel oper and those who choose to purchase property
Wi thin CGeneva National, as we have discussed above. However,
the Community Declaration is also a type of servitude upon the
land underlying Solowicz's condom niunms because it places

certain burdens on the ownership estates. Bl ack's Law

Dictionary 1492 (9th ed. 2009).
41 Wsconsin courts have «consistently held that a
servitude that is unanbiguous at the tinme of its creation wll

be strictly enforced. Gojnerac v. Mahn, 2001 W App 22, 131,

250 Ws. 2d 1, 640 NwW2d 178 (citing Hunter v. MDonald, 78

Ws. 2d 338, 342-43, 254 N wW2d 282 (1977)). Courts do not
determ ne the reasonableness of such unanbiguous servitudes.

See Pertzsch, 248 Ws. 2d 219, 910 n.3; Zinda, 191 Ws. 2d at

171. The reasons for this conclusion are many. For exanple, we
apply ordinary contract rules when interpreting the terns of a
servitude. See Siler, 273 Ws. at 261. Parties also have the
freedomto contract as they see fit, which is a well-established

25



No. 2008AP10

principle of law that Wsconsin courts have |ong recognized.

Watts v. Watts, 137 Ws. 2d 506, 521, 405 N.W2d 305 (1987).

42 Here, the contract (the Comunity Declaration) was
recorded, affording plaintiffs' notice of all its terns. Wi | e
we acknow edge that the freedom to contract may be tenpered by
basi ¢ conmmon |aw principles, courts will not intervene and void
an unanbi guous contract absent the violation of a comon |aw
principle, which under the circunstances, requires that result.

See, e.g., unconscionability, Ws. Auto Title Loans, Inc. .

Jones, 2006 W 53, 929, 290 Ws. 2d 514, 714 N W2d 155; bad
faith, M& Marshall & Ilsley Bank v. Schlueter, 2002 W App 313,

15, 258 Ws. 2d 865, 655 N W2d 521; performance becones
i npossible due to facts existing when the contract was nade,
whi ch the non-perform ng party did not know and had no reason to

know, Estate of Zellmer v. Sharlein, 1 Ws. 2d 46, 49, 82 N W2d

891 (1957); ternms that contravene public policy, Wtts, 137
Ws. 2d at 521; or terms that contravene a statute, Baierl .
McTaggart, 2001 W 107, 912, 245 Ws. 2d 632, 629 N wW2d 277.
No such common |aw principle has been contravened by the
Communi ty Decl arati on.

143 As noted, Solow cz contends that there is a long line
of cases holding that restrictive covenants w th unreasonable
terns are unenforceable. Solowi cz m sconstrues these cases.
The Community Declaration is not sinply a covenant that contains
restrictions, but r at her the overarching plan for t he

devel opment of a 1,600 acre parcel. However, we neverthel ess
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review the principles established by the restrictive covenant
cases that Solow cz cites.

44 First, Solowicz cites to restraint of trade cases and
wongly attenpts to inport the reasonableness requirenent in
such cases to the contract at issue here. Contracts that
contain restraints of trade are distinguishable because they are
di sfavored at law and "nust withstand close scrutiny as to their

reasonabl eness.” Star Direct, Inc. v. Dal Pra, 2009 W 76, 119,

319 Ws. 2d 274, 767 NW2d 898. In Huntley v. Stanchfield, 174

Ws. 565, 183 N.W 984 (1921), cited by Solow cz, Patnaude sold
a hotel property wth a restrictive covenant in the deed that
prohi bited the property from being used as a hotel for 15 years.
In a previous action, the court enjoined the defendants from
using the property as a hotel. |d. at 566. Huntley clainmed the
defendants violated the injunction and requested the court hold
themin contenpt. |d. The defendants argued that the covenant
was void because it was an illegal restraint of trade. 1d. at
569. On this point, the court noted that the proper inquiry is
whet her:

the restriction [is] a reasonable one under all the
facts and circunstances of the transaction in the
light of "the situation, business, and objects of the
parties,”" and was the restriction "for a just and
honest purpose, for the protection of the legitinate
interests of the party in whose favor it is inposed,
reasonabl e as between them and not specially injurious
to the public[.]"

Id. at 570 (quoting Cottington v. Swan, 128 Ws. 321, 323, 107

N.W 336 (1906) and cases there cited). Solowicz is correct in
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pointing out that the Huntley court determ ned whether the
restrictive covenant was reasonabl e; however, Huntley is

di stingui shabl e because the covenant contained a restraint of

trade. ld. at 568-609. The Community Declaration does not
restrain trade. Accordingly, Huntley's reasonabl eness inquiry
is inapplicable here. Doherty v. Rice, which reiterates the

inquiry in Huntley, is also a restraint of trade case. Doherty,
240 Ws. 389, 3 NW2d 734 (1942). The deed in that case
prohi bited sal e to and occupati on by non- Caucasi ans,
construction of residences that cost less than $600 and the use
of outside toilets. 1d. at 392.

45 Next, Solowi cz argues that MKinnon v. Benedict, 38

Ws. 2d 607, 157 N.W2d 665 (1968), Le Febvre v. Osterndorf, 87

Ws. 2d 525, 275 N.W2d 154 (Ct. App. 1979), Dodge, 127 Ws. 2d
62 and Weiland v. Paulin, 2002 W App 311, 259 Ws. 2d 139, 655

N.W2d 204,%° hold that the terns of a contract nmust be
reasonable to be enforceable. W disagree. None of these cases
declines to enforce a contract on the grounds that its terns are
unreasonabl e; rather, the cases denonstrate the court applying
equi tabl e principles. Such equitable principles require the
enforcement of a contract's terns be reasonable, not that the
ternms thensel ves be reasonabl e.

146 In MKinnon, the defendants purchased |and that was

being used as a resort. In need of financial assistance,

2 Weiland v. Paulin, 2002 W App 311, 259 Ws. 2d 139, 655
N. W2d 204, overruled in part, Wiland v. Paulin, 2003 W 27,
260 Ws. 2d 277, 659 N.W2d 875.
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defendants obtained a loan from plaintiff, the terns of which
i nposed a restraint on trade such that defendants could use the
land for no purpose other than as a summer resort for a period
of 25 years. MKinnon, 38 Ws. 2d at 615. Because of financia
pressures, defendants added a trailer park and canpsite.
Plaintiff sought to enjoin defendant from operating the trailer
park and canpsite. |d. at 614-15. The court declined to use its
equitable injunctive powers because the ternms of the agreenent
wer e o) unr easonabl y enforced t hat t he contract was
unconsci onable. See id. at 622.

147 1n Le Febvre, the condom nium declaration stated that
"no unit may be rented without the prior witten consent of the
Board of Directors." Le Febvre, 87 Ws. 2d at 528. Plaintiffs,
menbers of the board of directors, sought an injunction against

the continued rental of certain units by the devel oper, which

the circuit court granted. Id. The court affirmed, holding
that based wupon all the facts and circunstances, "it [was]
reasonable to enforce this restriction by injunction.” 1d. at
535.

148 In Dodge, a deed restriction reserved the right for
t he subdivision devel opers to approve all buildings. Dodge, 127
Ws. 2d at 64. The court held that the restriction's approva
standard was arbitrary and concluded "that where, as here, a
common grantor reserves the right to approve building on a
deeded property by arbitrary standards, the exercise of that

right—and not the restriction itself—" nust be reasonable. |Id.

at 66 (enphasis added).
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149 Wil and, citing McKi nnon, reaffirmed that "t he
reasonabl eness requirenent for a deed restriction is grounded in
principles of equity." Wei |l and, 259 Ws. 2d at 152. Wi | and
unequi vocally states that "if the intent of a restrictive
covenant can be clearly ascertained from the covenant itself
the restrictions wll be enforced.” 1d. at 149 (citing Zinda,
191 Ws. 2d at 166). In Weiland, the subdivision devel opers
sought injunctive relief against the lot owners, alleging that
the owners erected a manufactured structure on their |ot w thout
preapproval in violation of the declarations governing the
subdivision. 1d. at 143. The court held that it was reasonable
to enforce the deed restriction and affirnmed the grant of
injunctive relief. 1d. at 151.

50 In the case now before us, both the court of appeals
and the circuit <court <cited Pertzsch in support of the
proposition that unanbi guous contract terns need not be assessed
for their reasonabl eness. Specifically, they relied on this

passage:

Because we reject the argunent that the covenants

contain no specific standard of appr oval for
boat houses, we also reject the Association's reliance
on Dodge v. Carauna . . . . [ B] ecause the standards

of approval in this case are not arbitrary, but are
clear and specific, we are precluded from inquiring

into the developer's intent or into any other
evidentiary matters outside the four corners of the
agr eenent .

Pertzsch, 248 Ws. 2d 219, 910 n. 3.
51 Solowicz contends that Pertzsch should be overruled

because it attenpts to elimnate what Solowicz contends is

30



No. 2008AP10

W sconsin's | ongstandi ng reasonabl eness requi renment. e
di sagr ee. Rat her, Pertzsch is the latest in a long line of
cases recogni zi ng t hat t he r easonabl eness anal ysi s of
unanbi guous contracts is limted to determning whether the
terns of the contract were reasonably enforced. ?°

152 Here, we have <concluded that the terns of the
Community Declaration are unanbiguous and therefore, its terns
need not pass a test as to their reasonableness in order to be
enf or ceabl e.

1. CONCLUSI ON

153 Two issues are presented for our review (1) whet her

the Community Declaration, which affects the condom niuns, is

either subject to or contravenes Ws. Stat. ch. 703, the

6 Wlliston on Contracts supports this view. It states:

[ Parties] should be permtted to enter into contracts
that actually may be unreasonable or which nmay lead to
hardship on one side. It is only where it turns out
that one side or the other is to be penalized by the
enf or cenment of t he terns of a contract SO
unconsci onable that no decent, fair-mnded person
woul d view the ensuing result w thout being possessed
of a profound sense of injustice, that equity wll
deny the use of its good offices in the enforcenent of
such unconscionability.

Richard A Lord, 8 WIliston on Contracts 8§ 18:1 (4th ed. 2009)

(quoting Carlson v. Hamlton, 332 P.2d 989, 990-91 (Utah 1958))
(enmphasi s added).

We decline to decide whether the Community Declaration was
reasonably enforced. The issue was not developed in the briefs

to this court or at oral argunent. Further, like the circuit
court, we conclude that no support has been shown for Solow cz's
"vague clainms” that the Developer acted inappropriately,

illegally or in bad faith.
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Condom nium Ownership Act; and (2) whether the Community
Decl aration's terns, if unanbiguous, nust also be reasonable to
be enforceable. W conclude that ch. 703 does not apply to the
Communi ty Decl arati on because the Community Declaration is not a
docunent that creates condom niuns. Rat her, the Community
Decl aration provides the devel opnent schene for a 1,600 acre
pl anned community. Moreover, the Community Decl arati on does not
contravene the protections of ch. 703 because the Devel oper does
not exercise particularized day-to-day control over individual
condom niuns; rather, particularized day-to-day control of the
terms of individual condomniunms is vested in the unit owners
Furthernore, because the terns of the Community Declaration are
unanbi guous, those ternms are not required to be reasonable, as
wel | as unanbi guous, in order to be enforceable. Accordi ngly,
we affirmthe decision of the court of appeals that affirnmed the
circuit court's decision granting the Developer's notion for
summary judgnent and denying plaintiffs' notion for summary
j udgnent .

By the Court.—The decision of the court of appeals is

af firned.
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154 SH RLEY S. ABRAHAMVSQON, C. J. (concurring). | join
the mandate but wite separately. M rationale is nore narrowy
linked to the facts and posture of this case than the mpjority
opi nion may be read to suggest.

55 This case involves a devel oping body of |aw known as
"conmuni ty associ ati on I aw, " gover ni ng comon- i nt er est
communities and their associations. For a discussion of this
body of |aw, see Restatenment of the Law (Third) of Property:
Servitudes, ch. 6 (2000).

156 Absent a denonstrated conflict with the Condom nium
Act or a claim for equitable relief, the court should not
undertake a far-reaching review of the Community Declaration in
a declaratory judgnment action to determne whether its
provi sions are per se unreasonabl e.

157 Failure of the Comunity Declaration to follow the
prescriptions of the Condom nium Act does not render the
Condom ni um Act inapplicable. Here, each condom niumis created
and governed by a separate Condom nium Declaration. Each
Condom ni um Decl aration explicitly subjects the property to the
rights and privileges set out by the Condom nium Act. The
Community Declaration recognizes that separate Condom nium
Decl arations and Condom nium Associations are a part of the
overal | devel opnment and governance schenme at Geneva Nati onal .

58 Thus it is apparent that the Conmunity Decl aration and
Condom ni um Decl arations function in tandemto govern the rights

of condom ni um owners at Geneva Nati onal
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159 Unlike Justice Prosser, who views today's decision as
a blueprint for evading the requirenents of the Condom ni um Act,
see Justice Prosser's concurrence, 9175-76, in ny view today's
decision rests on the fact that the plaintiffs have not shown
specific interference by the developer wthin the self-
governance of individual condom niuns. To the extent that the
plaintiffs protest potential interference where it has not yet
has occurred, such clainms are not ri pe.

60 The majority's discussion of planned conmunities hints
at recogni zing, wthout benefit of statutory authorization, a
new legal form in l|arge-scale planned communities. Di scussi on
or recognition of a novel legal form is unnecessary to resolve
this case. No feature of Ceneva National, including its scale,
its mx of property uses, or its specific amenities, frees the
developer to violate the requirements of the Condom nium Act
with respect to the condom ni uns.

61 The assertion that private planned comunities (by
what ever |abel) "function as sem -autononous, private quasi-
towns,"” majority op., 919, should not provide a basis for
today's deci sion. Muni cipalities and other public governing
bodi es are accountable to citizens and property owners in many
ways the devel oper at Geneva National is not. The Conmunity
Decl arati on does not appear to create any fiduciary or trust
responsibilities protecting property owners' interests. Rat her,
the Community Association's duties and responsibilities are
carried out "in the sole and absolute discretion of the Board of

Directors.”
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62 Control of the governance structure at Geneva Nati onal
is inportant to the property owners for nmany reasons, but
perhaps nost fundanental is the ability to |evy assessnents
agai nst property owners. Courts should not treat the
devel opnment here, or others like it, as sinply akin to private
muni ci palities.

163 Yet in the present case, although abuses can be
i mgi ned, the plaintiffs have not denonstrated actions that
contravene established |[|aw. Here, the plaintiffs are not
challenging any allegedly wunjust enforcenent of particular
covenant provisions. Rather, they argue that even provisions of
the Community Declaration that have not been enforced against
their interests should be struck down as per se unreasonabl e.

164 The plaintiffs identify objectionable actions by the
devel oper, but they do so to illustrate their generalized claim
of unreasonabl e control. The plaintiffs do not argue that any
one action or assessnment of dues or fees was by itself so
unreasonable that it cannot be enforced. A court may decline to
enforce the terns of a deed restriction, covenant, or contract
when such enforcenent woul d be unjust.

165 Al though couched in terns of a declaratory judgnent,
the relief the plaintiffs seek is for the court to trigger the
provision termnating the devel oper's powers and control. As a
practical mtter, the plaintiffs ask the court to oust the
devel oper from the governance of Geneva National. Rat her than
i nvoki ng "reasonabl eness” as a shield to protect against unjust

enforcenment of the Community Declaration by the devel oper, the
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plaintiffs seek to use "reasonabl eness" as a sword—er at | east
as a sharp pen with which to rewite the Comunity Decl aration

The plaintiffs' allegations of wunfair control in this case do
not justify the potentially dramatic and | aborious relief which
they ask fromthe court.

166 For the foregoing reasons | wite separately.
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167 ANN WALSH BRADLEY, J. (concurring). | agree wth
the mpjority that under the facts presented here the plaintiffs
have failed to show that the developer's actions contravene
established |aw. | wite separately, however, to urge the
| egislature to examne and consider enacting |egislation that
woul d bal ance sone of the power and control issues presented by
t hi s case.

68 In 2008, the Uniform Law Commission (ULC)! approved
anendnents to the Uniform Common Interest Oamership Act. The
anendnents address a range of significant conflicts between unit
owner associations and the individual menbers of those
associations that had arisen in the years since 1994, when the
ULC had |ast considered amendnents to this uniform act. The
intensity of the conflicts between owners and associations had
become a growing focus both in the nedia and at professional
conferences. There was a perception that individual unit owners
were unduly disadvantaged in their dealing with those who
control the decision-nmaki ng apparat us.

169 The ULC recognized that sinply offering amendnents
m ght not prove to be a viable approach for nmany states Iike
W sconsin that had not yet adopted the Uniform Conmon I nterest
Owership Act. As a result, in 2008 it also pronulgated a free-
standing Uniform Comon Interest Omers Bill of Rights Act,

whi ch focuses on conflicts between associ ati ons and unit owners.

! The Uniform Law Commission is also referred to as the
Nat i onal Conference of Comm ssioners on Uniform State Laws. See
Ws. Stat. 8§ 13.55.
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70 Both wuniform acts address aspects of association
governance, wth particular focus on the relationship between
associations and individual nenbers. As conmmon ownership
i ncreases, so do the conplexities and controversies associated
with that form of ownership. Therefore, | suggest that the
chief of the legislative reference bureau consider reporting
this decision to the law revision conmttee to exam ne whether
| egi sl ation should be enacted to address this evolving area of
law. See Ws. Stat. 8§ 13.92(2)(j). Accordingly, | respectfully
concur .

171 |1 am authorized to state that Justice DAVID T. PROSSER

joins this concurrence.
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172 DAVID T. PROSSER, J. (concurring). The principa
guestion before the court is whether a devel oper/decl arant nay
file a restrictive covenant on its land that wll govern any
future condom niuns established on that |and and al so override
any provisions in Ws. Stat. ch. 703—the Condom ni um Oaner shi p

Act —that conflict with the restrictive covenant.

173 The court answers this question "yes." It answers

this question "yes" by excluding from the coverage of Chapter

703 any filed instrunment, including a restrictive covenant, that
does not opt into Chapter 703 by conplying with the detailed
provi sions of Ws. Stat. § 703.09.

174 The court's analysis is located in {16. It reads in

part:

We conclude that the Comrunity Declaration [i.e.

t he devel oper/declarant's restrictive covenant] is not
a condom nium instrunent subject to ch. 703 .
Condom nium instrunents i ncl ude t he condom ni um
decl aration, plat and plan. . . . [Tlo qualify as a
condom ni um decl aration, the document "shall contain"
"a statenment of the owner's intent to subject the
property to the condom nium declaration” under the
Act, a nane including the word "condom niunt and a
description of the condomniumMs comon elenents.
Ws. Stat. 8§ 703.09(1)(a), (b), (d). No part of the
Community Declaration evinces the Declarant's intent
to subject all 1,600 acres to ch. 703.

Majority op., 716 (footnote onmitted).?!
175 The practical effect of this analysis is clear. At
| east prospectively, developers will be permtted to develop

condom niuns W thout ever ceding control of those condon niuns

! The Walworth County Circuit Court adopted a sinilar
analysis in its decision granting sunmary judgnent.

1
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to unit owners if they follow the sinple expedient of filing
unanbi guous, carefully worded restrictive covenants before they
file their condom nium decl arati ons.

176 The court's analysis provides a blueprint for evading
the limtations and protections contained in the Condom nium
Ownership Act. The hole the court creates is so great that
condom nium|law in Wsconsin nmay never be the sane.

177 Admttedly, the court of appeals reached the sane
result. See Solowicz v. Forward Geneva Nat'l, 2009 W App 9,

316 Ws. 2d 211, 763 N W2d 828. However, the court of appeals

expl ai ned that:

Geneva National 1is a private quasi-town, not a
condoni ni um It is a master-planned comunity
conprising 1600 acres with single- and nulti-famly
hones, comer ci al and recreational property that
caters to people who value its prized golf courses and
other recreational options. Because such a conpl ex
community requires an extended time to develop and
market, we hold that naster-planned comunities are
not subject to ch. 703.

Id., 71 (enphasis added).

178 The court backs away from the term "nmaster-planned
comunity” which is derived from the Uniform Comon |nterest
Owmnership Act (UCIQA), 8 2-123 (1994), inasnmuch as Wsconsin has
not adopted UCI QA or anything like it. Instead, it enploys the
term "planned comunity." See, e.g. mgjority op., 913, 11, 14,
16, 18, 19, 20, 21, 22, 23, 24 n.18, 28, 31, 53. Significantly,
however, the court does not define the term "planned comunity."”

This is understandable, as the term "planned comunity" appears
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in the Wsconsin Statutes only once, and only in passing, in
Ws. Stat. § 895.07(1)(b).?

179 The court's use of the term "planned conmunity" is
designed to give the inpression that its holding applies to
m xed- use condom nium projects that are visionary, conplex, and
bi g. In fact, however, if a properly filed, carefully worded

restrictive covenant can trunp the provisions of Chapter 703,

the size, nunber or type of the affected condom niuns will not
matter. Only the controlling effect of the restrictive covenant
will matter.

80 Unfortunately, the court is not willing to confront

the huge gap in Wsconsin |aw between condom ni uns under Chapter
703 and wunits of |local governnent. Nor is it wlling to
acknowl edge the full extent of the present devel oper's control
of Geneva National as a result of that gap. This devel oper nmay
be visionary and honorable in every respect. But the precedent
created by the court's opinion opens the door to the kind of
abuses by devel opers that have sparked controversy throughout
the country. See Unif. Common Interest Oanership Act, prefatory
note to the 2008 anendnents, 7(1B) U.L.A 224 (Master Ed. 2009).
I

2 Wsconsin Stat. § 895.07 is entitled "Cains against

contractors and suppliers.” Subsection (1) cont ai ns
definitions. Paragraph (b) reads: "'Association' nmeans a
homeowner's associ ati on, condom nium association under S.

703.02(1m, unit owner's association, or a nonprofit corporation
created to own and operate portions of a planned conmunity that
may assess unit owners for the costs incurred in the perfornmance
of the association's obligations.” (Enphasis added.) Wsconsin
Stat. 8§ 895.07 did not becone part of Wsconsin [aw until April
11, 2006. See 2005 Ws. Act 201.

3
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81 A detailed statenment of the facts is necessary to
understand this case.

182 GCeneva  Nati onal descri bes itself as " Sout hern
W sconsin's nost notable year-round golf resort community."” It
is located on Lake Conpb, four mles west of downtown Lake
Geneva, in Walworth County. See www. gnbuil ders.com

183 On July 25, 1989, the original devel oper, GN Partners,
was granted a conditional use permt to develop its 1600 acres
of property. The follow ng year, on May 21, 1990, GN Partners
recorded a | engthy docunent with the Walworth County Regi ster of
Deeds. This docunent was entitled "Declaration of Covenants,
Condi tions, Restrictions and Easenents for the Geneva National
Communi ty. " This docunent, which the court refers to as the
"Conmmunity Declaration,” contained 12 articles covering nore
than 70 pages.

184 The Comrunity Declaration begins with six "WEREAS"

cl auses that read in part:

WHEREAS, Declarant is the owner in fee sinple of
certain real property located in the Town of GCeneva
Wal worth County, Wsconsin . . . hereinafter referred
to as the "Property;"

WHEREAS, Decl ar ant intends to develop the
Property as a residential, recreational and comerci al
comunity . . .;

WHEREAS, Declarant intends to construct at |east
two privately-owned golf courses, a privately-owned
cl ubhouse, and other privately-owed recreational
facilities on the Property.

WHEREAS, Declarant intends to reserve the right,
exercisable in its sole and absolute discretion, to

4
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subject to the provisions of this Declaration at a
later time . . . (i) all or any portion of the real
property described . . . and (ii) such other real
property as Declarant shall own fromtime to tine.

I d. (enphasis added).

185 Article |1 of the Comunity Declaration is entitled
"DEFI NI TIONS. " Among the 50 definitions in Article | are the
fol | ow ng:

(e) "Assessnment” shall nmean and refer to a share

of the Community Expenses . . . and other charges from
time to tine assessed against a Unit and the

respective Uni t Owner by t he Communi ty
Associ ation . :

(1) "Cub" shall nmean and refer to any one or
nore of those clubs as may be |ocated on the Property
and fornmed by or wth the witten consent of
Declarant, including, but not |imted to, the dCub
which is presently named CGeneva National Golf Cub and
any other club on the Property. Decl arant presently
ows all of the dubs. The C ubs are not owned or
controlled by t he Comuni ty Associ ati on, as
herei nafter defined .

(q) "Comunity Expenses” shall nean and refer to
all expenditures made or expenses incurred by or on
behal f of the Community Association and the Trust, as
herei nafter defined, together with all funds assessed
for creating or maintaining reserves, as provided in
this Declaration .

(r) "Condom niunt shall nmean and refer to any
parcel of land within the Property which is hereafter
subjected to the Condom nium Omership Act of the
State of W sconsin.

(t) "Condom nium Declaration®™ shall nean and
refer to any instrunent, and any anendnents thereto,
which is recorded in the Ofice of the Register of

5
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Deeds of Walworth County . . . and which creates a
Condomi nium for any part of the Property. Al
covenants, conditions, restrictions, easenents and
ot her provisions of each such Condom ni um Decl aration
shal | be . . . subject and subor di nat e to al |
covenants, conditions, restrictions, easenents and
ot her provisions of this Declaration, unless otherw se
expressly provided in this Declaration or in any
anmendnent to this Decl aration.

| d. (enphasi s added).
186 Article 111 is entitled "PROPERTY RIGHTS
EASEMENTS. " Section 3.01 of the article reads in part:

Each Unit Owner shall be entitled to the exclusive
owner shi p and possession of the respective Unit and to
the exercise of easenent rights in accordance wth
this Declaration; provided, however, that Declarant
hereby reserves the right, in its sole and absolute
di scretion, to grant, transfer and assign, in whole or
in part, to any additional Person for use in conmnon
with others any or all of the easenent rights reserved
or granted by Declarant pursuant to this Declaration.

1d. (enphasis added).?
187 Article 1V describes the "COWUN TY ASSOCI ATI ON. "
188 Article V describes the "GENEVA NATI ONAL TRUST. "

AND

189 Article IXis entitled "RIGATS RESERVED TO DECLARANT."

Section 9.01 reads in part as foll ows:

Control by Declarant. ANY OTHER LANGUAGE OR
PROVISION IN THI'S DECLARATION, IN THE ARTICLES OF
| NCORPORATI ON OF THE COVMUNI TY ASSOCI ATION OR IN THE
BYLAWS OF THE COVMUNITY ASSOCI ATION TO THE CONTRARY
NOTW THSTANDI NG, prior to the conveyance by Declarant
of eighty-five percent (85% of the maxi num nunber of
Units which may be located on Single-Famly Residence

Grounds and Mul tiple-Fam |y Resi dence
Grounds . . . Declarant shal | have t he right,
3 Article I, section 1.01(jj) defines "Person" to mean and

refer to not only "a natural person” but also a "corporation,

partnership, association, trust, or other legal entity, or
conbi nation thereof."

any
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exercisable at any tinme . . . (i) to renpbve and to
appoint a successor for any nenber or nenbers of the
Board of Directors of the Community Association, any
officer or officers of the Community Association, and
any nmanagenent conpany enployed by the Comunity
Association if, at any tine, Declarant determ nes, in
Declarant's sole and absolute discretion, that any
such nenber, of ficer or managenent conpany is
prejudicial to the rights of Declarant . . . and (ii)
to exercise the rights and discharge the duties and
responsibilities of the [Geneva National] Trust and to
select either the Comunity Association or any Cub
Omer to act under the conditions and in the manner
provided in Section 5.01 of this Declaration.

I d. (enphasis added).
190 Section 9.02 gives the Declarant the right to execute

all docunents and undertake any actions affecting the Property
which, in the Declarant's "sole and absolute discretion,"” are
either desirable or necessary to exercise or enforce "any of the
rights reserved or granted to Declarant.” Section 9.03 gives

the Declarant "sole and exclusive right to use the nanes ' Geneva

National' and 'Geneva National Golf Cub."" Section 9.05
reiterates Declarant's "exclusive right, in its sole and
absolute discretion,” to grant or assign easenent rights to

addi ti onal persons.
91 Section 9.04 is entitled "Individual Condomni ni um

Associations.” This section reads in part:

The Declarant reserves the right to review and
in the sole and absolute discretion of Declarant,
approve the Declaration of Condom nium Articles of
| ncorporation, Declaration of Covenants, Conditions
and Restrictions, Bylaws, and rules and regul ati ons of
any Condomnium and any Condom nium Association
created for any portion of the Property . . . and to
al so so review and approve all anendnents to all such
docunents in its sole and absolute discretion, and no
such docunents or anendnents shall be effective unless
and until approved in witing by Declarant. . . . No

7
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articles of incorporation shall be filed with the
Secretary of State . . . no Condom nium Declaration
and no declaration of covenants, conditions and
restrictions shall be effective or filed . . . nor
shal | any anmendnments to any such docunents be
effective, wunless and until the Declarant approves
said docunents in witing, which approval shall be at
the sole and absolute discretion of Declarant. Ther e
shall be no other comunity association and no
homeowner's association forned wthin the Property
unless and until Declarant approves in witing any
such formation

I d. (enphasis added).
192 Article XI of the instrunment is entitled "AVENDVENTS. "

Section 11.01(a) provides in part:

During any period in which Declarant retains the
right to renpbve and appoint successors to any

directors . . . Declarant may anend this Declaration
by an instrunent recorded [with] the Ofice of the
Register of Deeds . . . without the approval of any

Unit Omer or nortgagee of any part of the Property
[Wwth a qualification, as determned by Declarant in
its sole and absol ute discretion].

I d. (enphasis added).

193 Section 11.01(b) provides in part that "Each Unit
Omer, by acceptance of a deed or other conveyance to a Unit,
agrees to be bound by all anendnents permtted by this Article
X"

194 Article X1 is entitled "GENERAL PROVISIONS. " The
article reiterates that the covenants, restrictions, conditions,
reservations, easenents, charges and liens contained in the
Declaration "run with and bind the |and" and are enforceabl e by,
anong others, "the Declarant." Article XIlI, § 12.01. The
article gives the Community Association the power to inpose

"reasonabl e nonthly fines" against Unit Omers and to "suspend a
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s right to vote on matters brought before the

Menmbers." Article X1, § 12.009.

195 Section 12.12 concl udes:

Di screpanci es Bet ween Thi s Decl arati on and

Docunents Subsequently Recorded. In the event of any

di screpancy, inconsistency, conflict or contradiction
between the provisions of this Declaration and the
provisions of any other docunent affecting the
Property recorded subsequent to the recording of this
Declaration . . . unless it is otherwise expressly
provided by or with the consent of Declarant in any
amendnent to this Declaration or in any such other
docunent affecting the Property which is recorded
subsequent to this Declaration, the provisions of this
Declaration shall control and shall remain in full

force and effect.

I d. (enphasis added).

196 Shortly after it recorded the Community Declaration,

GN Partners

recorded nultiple Condom nium Declarations with the

Wal worth County Register of Deeds. These docunents were

entitled "Declaration of Condom nium Owmership and of Easenents,

Restrictions, Conditions and Covenants for Geneva Nati onal

Condom ni um No. N

197 The first page of each Condom ni um Decl arati on states:

Declarant intends by this Declaration to subject the

Real

Estate Parcel, together wth all buildings,

structures, inprovenents and other permanent fixtures
of whatsoever kind which are now, or at any tine
hereafter, | ocated thereon, and all rights and
privileges belonging or pertaining thereto, to the

provisions of the Condom nium Owmership Act of the

State of Wsconsin, as anended fromtime to tine.

I d. (enphasis added).

198 The Condom nium Declarations required Declarant to

form the Condoni nium Master Association, |nc. The Condoni ni um
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Mast er Association, Inc. is the kind of association described in
Ws. Stat. § 703. 155.

199 The Condom nium Master Association, Inc. is different
from (1) the Community Association outlined in Article IV of the
Community Declaration [Restrictive Covenant], and also (2) any
association of unit owners, see Ws. Stat. § 703.15, for any of
the nmultiple condom niuns within the Geneva National Property.

1100 The powers of the Community Association are extensive.
They are spelled out in Section 4.02 of the Comunity
Declaration [Restrictive Covenant]. They include the power to
provide for a general fund; |evy assessnents; enforce any lien
for nonpaynent of assessnents; mnmintain private roadways and
other portions of the Property; contract wth any person,
including Declarant, for security services, water supply,
sanitary sewer service, operation, maintenance, and repair of
private roadways, cable television, and television antennae;
buy, sell, lease, pledge, nortgage and hold title to real and
personal property; obtain secured and unsecured |oans; encunber
the assets of the Conmunity Association to pay Community
Expenses; hire agents, enployees, nanagenent services, and
prof essional services; and "take any other [lawful action
necessary in the sole and absolute discretion of the Board of
Directors” to exercise all powers and discharge all duties and
responsibilities and liabilities of the Comunity Association.
The conposition and voting power of the five nenbers of the
Board of Directors is set out in Article IV of the Comrunity

Decl arati on, as anended.

10
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1101 The powers and duties of the Condom nium Master
Association are nore limted than the powers and duties of the
Communi ty Associ ation because they are administrative only and
i nclude such routine tasks as repair and maintenance of multi-
famly buildings, [|andscaping, snow renoval, street sweeping,
and providing insurance and comobn area utilities. The
Condom nium Master Association, consisting of representatives
from all distinct condom nium parcels on the Property, may |evy
assessnments to support its limted powers and duti es.

1102 The other entity that governs the Property is the
Geneva National Trust, described in Article V of the Comrunity
Decl aration. The Geneva National Trust is admnistered by three
trust ees. Its purpose is "to provide for the orderly
devel opnment of the Property, to preserve and nmaintain the
natural environment within the Property,"” see Section 5.01, and
"to adopt and enforce Architectural Standards as provided in
Article VIII." Section 5.03(a). However, the Trust also is
enpowered "to take any other action appropriate or necessary in
the sole and absol ute judgnment and discretion of the Trustees to
fulfill the Trust purposes.” Section 5.03(d).

1103 Section 5.06, entitled "Financial Affairs of the
Trust,"” provides in part that "[a]ll costs and expenses incurred
by the Trust shall be paid by the Community Association.” "Al
costs and expenses of the Trust submitted by the Trust to the
Community Association shall be imediately paid, and the Trust
shall have no obligation to seek or obtain the prior consent or

t he subsequent approval” of the Comrunity Association. | d. In

11
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short, the Comunity Association is required to assess Unit
owners for the expenses of the Trust.
|1

1104 The interests of the original devel oper/declarant, GN

Partners, were acquired by Forward GCeneva National in 2001.
Forward Geneva National, in turn, was acquired by Keefe &
Associates, Inc. in 2005. There is no dispute that Forward
Geneva National is the successor-in-title to the original
devel oper/declarant's interest in the Property. There also is
no dispute that whoever controls Forward Geneva National 1is

entitled to exercise all rights that GN Partners was entitled to

exerci se.

1105 The present devel oper, Keefe & Associates, Inc., has
enornmous direct power. It has the power to amend the
Restrictive Covenant wthout the approval of others. Thi s

includes the power to anend the 85 percent provision that is
slated to dimnish the developer's power at sone point in the
future. It has the power to undertake any action affecting the
Property that the developer deens desirable or necessary to
exercise or enforce any right reserved or granted to the
devel oper. It has the power to renove elected directors of the
Community Association, officers of the Comunity Association,
and managenent conpani es hired by the Community Association, and
to appoi nt successors. It also has a never-endi ng power to nane
one of the five directors of the Community Association. In
addition, it has the power to exercise the rights and discharge

the duties of the Geneva National Trust. And it has the power

12
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to approve any condom nium declaration, any bylaws, and any
rules and regulations of any condom nium or condom nium
association within the Property. Considering this latter power
it is difficult to understand how the court of appeals could
conclude that the "Devel oper has no control over the Condom ni um
Mast er Associ ation.™” Solowi cz, 316 Ws. 2d 211, 494, and how
that conclusion 1is <confidently reasserted in the court's
opinion. Mjority op., 75.

1106 The developer also has <control over the Ceneva
National Trust. According to the petitioners, "The ngjority of
the Trustees are principals of the Developer: The unelected
Trustees are Mchael Keefe, Robert Keefe, and their business
partner Paul Votto." The Trust is independent of the Comrunity
Associ ati on. As a result, the Trust nmay dictate to the
Communi ty Associ ati on assessnments upon Unit owners.

1107 GCstensibly, the developer has only four of the 19
votes that are cast by Directors of the Community Association
In 2006, however , the vice president of the Conmunity
Associ ation was Scott Lowell, a builder with close ties to Keefe
& Associates. I n Decenber 2005 Keefe & Associ ates purchased the
interest of Harlow, LLC in Forward Ceneva National. At a Geneva
Nati onal Comrunity Town Hall neeting in February 2006, Comunity
Associ ation Treasurer Rob Keefe explained that "Harlow, under
the | eadership of Scott Lowell, will remain active within Geneva
National as a builder and property owner." Thus, an officer of

one of the forner owners of Forward Geneva National remains

13
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active, in part, by serving as Vice President of the Conmunity
Associ ation, representing conmercial interests.

1108 The Secretary of the Community Association, according
to a 2006 docunment in the record, was Kevin Paluch, representing
the Paloma Golf Goup, Inc. [e.g., a Cub]. As noted in the
Communi ty Decl arati on, al | C ubs wer e owned by t he
devel oper/declarant at the tinme the Declaration was fil ed. I n
2001 the developer altered the Declaration to reduce the
assessnments on Clubs by shifting all assessnments related to the

Swm and Racquet Cub to residential wunit owners. Thi s

anendnent was signed on behalf of the devel oper by Kevin Pal uch,
Vice President of Paloma Devel opnent G oup, Inc. Presumabl vy,
what the developer giveth in terns of assessnment relief to
Cl ubs, the devel oper may taketh away.

1109 To sum up, Robert Keefe, the President of Keefe &
Associ ates, the developer, is also one of three trustees of the
Geneva  Nati onal Tr ust and  Treasurer of the Conmunity
Associ ati on. He has the power to renove any other director of
the Community Association, as well as its executive director—
who in 2006 also happened to be the executive director of the
Condom ni um Master Associ ation. In reality, the devel oper
controls both the Geneva National Trust and the Conmunity
Associ ati on.

1]

1110 One purpose of the 1990 Community Declaration was to

establish "an overall developnment schene for the 1,600[-]acre

pl anned comunity." Mpjority op., 916. An equal ly inportant

14
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purpose was to assure the developer's control of the "planned
comunity,” in every inportant respect, for as long as the
devel oper wished to retain power. The intent of the Comunity
Declaration in this latter regard is absolutely clear. There
are no "checks and bal ances” in the docunent. The dispersal of
power is largely illusory. As noted above, the Conmunity
Declaration trunps the Condom nium Omership Act whenever the
two conflict.

111 Petitioners now challenge the degree and duration of
the developer's control of the residential condom niunms at
Geneva National. In reviewing this challenge, the court appears
untroubl ed that the Geneva National "comrunity of condom niuns"”
is not subject to the Condom nium Omership Act except when the
devel oper wants it to be. | f developers are able to secure al
the benefits of the condomnium form of ownership wthout
submtting thenselves to the statutory Ilimtations of the
Condom nium Ownership Act, they wll render the statutory
protections of unit owners a | egal mrage.

112 As | see it, petitioners have presented a convincing
pi cture of one-sided control by the devel oper. However, they
have not constructed a conpelling argunent that the Comrunity
Declaration that affords this control is unlawful. They have
not pointed to specific Wsconsin statutes that invalidate the
Community Declaration nor have they persuaded any justice that
"public policy" permts and requires this court to rewite a 70-
page docunment to give them a better deal. The truth is, this

court is not in a position to concoct a renedy for every all eged

15
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W ong. In nmy view, the petitioners have nmade a strong case for
the Wsconsin legislature to adopt the Uniform Comon | nterest
Ownership Act to provide additional protections to unit owners.
1113 The individual provisions in the Comrunity Declaration
related to developer control are not anbiguous. An ar gunent
m ght be made that provisions of the Condom nium Declarations
are anbiguous in context because the declarant's stated intent
in the Condom nium Declarations "to subject the Real Estate
Parcel . . . to the provisions of the Condom nium Owmership Act
of the State of Wsconsin" is decisively overconme by multiple
provisions in the Comunity Declaration. However, petitioners

do not nmke an extended argunment with respect to contextual

ambi gui ty* and how it would affect the outcone, and they do not
present evidence that they and other unit owners were duped when
they acquired their units.

1114 Legislative redress appears to be the nobst prom sing
means of effecting greater balance anong the numerous interests
in this "planned comunity.” The 2008 anmendnents to the Uniform
Common I nterest Owmership Act seek to enhance the protections of
unit owners. In ny view, greater balance anong the interests
woul d nake GCeneva National a nore appealing venue for present
and future residential unit owners.

115 For the foregoing reasons, | reluctantly concur.

4 See Fol kman v. Quanmme, 2003 W 116, 264 Ws. 2d 617, 665
N. W 2d 857.
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