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APPEAL f r om a deci s i on and or der  of  t he Ci r cui t  Cour t  f or  

Wi nnebago Count y,  Kar en L.  Sei f er t ,  Judge.    Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o Wi s.  St at .  

§ 809. 61 ( 2007- 08) . 1  The i ssues pr esent ed exami ne whet her  t her e 

i s a r i ght  t o j ur y t r i al  i n a c i v i l  act i on t o r ecover  damages 

under  Wi sconsi n' s Fami l y or  Medi cal  Leave st at ut e,  Wi s.  St at .  

§ 103. 10.  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶2 Subsect i on ( 13)  of  t hat  st at ut e r eads i n par t :  " Ci v i l  

Act i on.   ( a)  An empl oyee or  t he [ D] epar t ment  [ of  Wor kf or ce 

Devel opment ]  may br i ng an act i on i n c i r cui t  cour t  agai nst  an 

empl oyer  t o r ecover  damages caused by a v i ol at i on of  sub.  ( 11)  

af t er  t he compl et i on of  an admi ni st r at i ve pr oceedi ng,  i ncl udi ng 

j udi c i al  r evi ew,  concer ni ng t he same vi ol at i on. "   Wi s.  St at .  

§ 103. 10( 13) ( a) .  

¶3 The cour t  of  appeal s cer t i f i es t he f ol l owi ng 

quest i ons:  ( 1)  Does t he Wi sconsi n Fami l y or  Medi cal  Leave Act  

( WFMLA)  conf er  an i mpl i ed st at ut or y r i ght  t o a j ur y t r i al  i n a 

c i v i l  act i on f or  damages? ( 2)  I n t he al t er nat i ve,  under  t he t est  

set  f or t h i n Vi l l age Food & Li quor  Mar t  v.  H&S Pet r ol eum,  I nc. ,  

2002 WI  92,  254 Wi s.  2d 478,  647 N. W. 2d 177,  does t he Wi sconsi n 

St at e Const i t ut i on conf er  t he r i ght  t o a j ur y t r i al  i n a WFMLA 

ci v i l  act i on f or  damages? 

¶4 We concl ude t hat  t he WFMLA does not  conf er  an i mpl i ed 

st at ut or y r i ght  t o j ur y t r i al  i n a c i v i l  act i on t o r ecover  

damages f or  a v i ol at i on of  t he WFMLA.   We f ur t her  concl ude t hat  

Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on does not  

af f or d t he r i ght  t o j ur y t r i al  i n a c i v i l  act i on t o r ecover  

damages f or  a v i ol at i on of  t he WFMLA.   Consequent l y,  we af f i r m 

t he or der  of  t he c i r cui t  cour t .  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶5 I n 1984,  Kel l y J.  Har vot  ( Har vot )  began wor ki ng f or  

Hof f mast er  Sol o Cup Co.  ( Hof f mast er )  at  i t s  pr oduct i on f aci l i t y  

i n Oshkosh.   The company pr oduces di sposabl e f oodser vi ce i t ems 

such as cups,  bowl s,  pl at es,  napki ns,  and pl acemat s.   Har vot  was 
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empl oyed as a f ul l - t i me st ock handl er  i n t he shi ppi ng 

depar t ment ,  dr i v i ng a f or k l i f t .   Dur i ng her  t enur e,  she 

devel oped a ser i ous and pai nf ul  back condi t i on t hat  was 

di agnosed as a cer vi cal  di sk bul ge wi t h moder at e t o advanced 

degener at i ve changes i n t he l umbar  spi ne.  

¶6 Har vot ' s condi t i on wor sened i n 2005.   On Januar y 24,  

she was t r eat ed by Dr .  Lynda Kasper  ( Dr .  Kasper )  f or  back spasms 

and was gi ven mi l d pai n medi cat i on.   Har vot  mi ssed t hr ee days of  

wor k,  whi ch she count ed as s i ck l eave.   

¶7 Har vot  was cover ed by a col l ect i ve bar gai ni ng 

agr eement  bet ween Hof f mast er  and Har vot ’ s uni on.   Under  t he 

agr eement ,  uni on empl oyees wer e ent i t l ed t o s i x days of  s i ck 

l eave per  year .   These si ck days wer e not  r educed when an 

empl oyee t ook appr oved medi cal  l eave under  t he WFMLA.   Company 

appr oval  of  medi cal  l eave under  t he WFMLA was i mpor t ant  because 

unappr oved medi cal  l eave amount ed t o an at t endance vi ol at i on 

af t er  t he s i x days of  aut hor i zed si ck l eave had been exhaust ed.   

Hof f mast er ' s at t endance pol i cy pr ovi ded f or  pr ogr essi ve 

di sci pl i ne,  up t o and i ncl udi ng di schar ge at  t he f our t h 

at t endance vi ol at i on.      

¶8 By Oct ober  2004,  Har vot  was subj ect  t o di schar ge f or  

any f ur t her  at t endance vi ol at i on,  i ncl udi ng unappr oved medi cal  

l eave.  

¶9 I n May 2005,  Har vot  agai n sought  t r eat ment  f r om Dr .  

Kasper  f or  her  back condi t i on.   Dr .  Kasper  pr escr i bed t wo pai n 

medi cat i ons and di r ect ed Har vot  t o a pai n c l i ni c f or  f ur t her  

t r eat ment .   Dr .  Kasper  r et ai ned super vi s i on and r esponsi bi l i t y  
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f or  Har vot ' s t r eat ment  and medi cat i on.   Because of  her  

condi t i on,  Har vot  mi ssed wor k on May 3,  4,  and 5.   By May 3,  she 

had onl y t wo days of  s i ck l eave r emai ni ng under  t he col l ect i ve 

bar gai ni ng agr eement .   For  her  May 5 absence,  Har vot  submi t t ed a 

medi cal  l eave r equest  under  t he WFMLA.   The r equest  f or  l eave 

was deni ed because i t  was f i l ed mor e t han 15 days af t er  her  

absence,  maki ng t he r equest  unt i mel y under  company pol i cy.   

¶10 Nonet hel ess,  Har vot  put  Hof f mast er  on not i ce of  her  

heal t h condi t i on when she f i l ed t he r equest  f or  an appr oved 

l eave f or  May 5 because she i ncl uded a Heal t h Car e Pr ovi der  

Cer t i f i cat i on s i gned by Dr .  Kasper .   I n t he cer t i f i cat i on,  Dr .  

Kasper  l i s t ed t he May 3- 5 t r eat ment  dat es and i ndi cat ed t hat  t he 

t r eat ment  was " ongoi ng. "   Dr .  Kasper  al so st at ed t hat  Har vot ' s 

condi t i on woul d r equi r e i nt er mi t t ent  per i ods of  absence t hat  

shoul d be consi der ed medi cal l y necessar y.  

¶11 On June 8,  2005,  Har vot  submi t t ed a r equest  f or  l eave 

f or  June 22,  because she was schedul ed t o r ecei ve an epi dur al  

i nj ect i on f r om t he pai n c l i ni c t hat  day.   For  t hi s r equest ,  she 

submi t t ed anot her  Heal t h Car e Pr ovi der  Cer t i f i cat i on,  s i gned by 

Dr .  Kasper ,  whi ch ver i f i ed t hat  her  appoi nt ment  f or  t he 

i nj ect i on was medi cal l y necessar y.   On June 10,  Hof f mast er  

appr oved t he r equest .  

¶12 Har vot  was absent  f r om wor k agai n on June 11,  2005.   

Lat er  i n t he mont h she r equest ed l eave f or  t hi s absence by 

submi t t i ng anot her  Heal t h Car e Pr ovi der  Cer t i f i cat i on.   Dr .  

Kasper  s i gned t he cer t i f i cat i on and i ndi cat ed t hat  Har vot ' s June 

11 absence was due t o her  medi cal  condi t i on.   Dr .  Kasper  made 
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t hi s r epr esent at i on by r el y i ng on Har vot ' s descr i pt i on of  her  

sympt oms and her  pr evi ous t r eat ment  hi st or y,  but  Har vot  di d not  

go t o Dr .  Kasper ' s of f i ce f or  exami nat i on.   On Jul y 1,  

Hof f mast er  appr oved t he June 11 l eave r equest .  

¶13 Har vot  was absent  f r om wor k on June 22 f or  t he 

epi dur al  i nj ect i on,  as pr evi ousl y appr oved.   She was absent  on 

Jul y 25,  August  1,  and August  2 as a r esul t  of  her  heal t h 

condi t i on.   She al so was absent  on Jul y 26 as t he r esul t  of  a 

pr evi ousl y schedul ed vacat i on day.   On Jul y 25,  Har vot  spoke 

wi t h a nur se at  Dr .  Kasper ' s of f i ce who,  i n t ur n,  consul t ed wi t h 

Dr .  Kasper .   Dr .  Kasper  or der ed a r ef i l l  f or  one of  Har vot ' s 

medi cat i ons,  but  she di d not  t hi nk i t  necessar y t o exami ne 

Har vot  at  t hat  t i me.   On August  1,  2005,  Har vot  agai n spoke wi t h 

a nur se at  Dr .  Kasper ' s of f i ce and compl ai ned of  sever e l ower  

back pai n and t he i nabi l i t y  t o get  up or  r ol l  over  i n bed.   Dr .  

Kasper ,  agai n t hi nki ng i t  unnecessar y f or  a physi cal  

exami nat i on,  r evi ewed t he i nf or mat i on and or der ed a st r onger  

pai n medi cat i on f or  Har vot .  

¶14 Har vot  t i mel y r equest ed WFMLA l eave f or  her  Jul y 25,  

August  1,  and August  2,  2005 absences.   She submi t t ed a medi cal  

r el ease aut hor i zat i on,  whi ch i s a st andar d f or m Hof f mast er  

r equi r es whenever  l eave i s r equest ed.   Hof f mast er  never  used t he 

aut hor i zat i on t o cont act  Dr .  Kasper  or  any of  Har vot ' s ot her  

medi cal  pr ovi der s t o obt ai n mor e i nf or mat i on r el at ed t o her  

absences.   

¶15 I n addi t i on t o t he medi cal  r el ease aut hor i zat i on,  

Har vot  submi t t ed anot her  Heal t h Car e Pr ovi der  Cer t i f i cat i on on 
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August  12 t hat  was si gned by Dr .  Kasper .   I n t he cer t i f i cat i on,  

Dr .  Kasper  not ed t hat  Har vot ' s l ast  of f i ce v i s i t  was on June 13,  

2005,  t hat  Har vot ' s wor k absences wer e t aken on an emer gency 

basi s,  and t hat  Har vot ' s condi t i on woul d r equi r e her  t o be 

absent  f r om wor k f or  " separ at e bl ocks of  t i me. "   Dr .  Kasper  al so 

at t empt ed t o cont act  Hof f mast er  i n r egar d t o Har vot ' s condi t i on,  

but  her  cal l  was never  r et ur ned.  

¶16 On August  15,  2005,  upon ar r i v i ng at  wor k,  Har vot  was 

i nf or med t hat  her  l eave r equest  f or  Jul y 25,  August  1,  and 

August  2 was bei ng deni ed and t hat  she was bei ng t er mi nat ed f or  

a f our t h v i ol at i on of  t he company' s at t endance pol i cy.   On 

August  17,  Har vot  r ecei ved a memor andum f r om Hof f mast er  

of f i c i al l y  i nf or mi ng her  of  i t s  deci s i on t o deny her  l eave 

r equest  f or  t hose t hr ee days.   The memor andum i ndi cat ed t hat  t he 

deni al  was based,  at  l east  i n par t ,  on t he f act  t hat  Har vot  had 

not  been exami ned by Dr .  Kasper  on or  ar ound t he dat es she 

r equest ed f or  l eave.   Har vot  cont act ed Hof f mast er  r egar di ng t he 

memor andum and was gi ven t he oppor t uni t y t o pr esent  addi t i onal  

i nf or mat i on t o show t hat  her  absences wer e r el at ed t o an ongoi ng 

medi cal  condi t i on.   Evi dence suggest s,  however ,  t hat  Hof f mast er  

was not  compl et el y f or t hcomi ng i n advi s i ng Har vot  what  

def i c i enci es i n her  r equest  mat er i al s i t  want ed her  t o cor r ect .  

¶17 Har vot  qui ckl y submi t t ed copi es of  her  medi cal  r ecor ds 

and a l et t er  f r om her  t r eat i ng physi c i an at  t he pai n management  

c l i ni c.   Hof f mast er  r ef used t o accept  t hi s i nf or mat i on because 

i t  di d not  i ndi cat e t hat  Har vot  went  t o see a doct or  on or  
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ar ound t he days she was absent .   As a r esul t ,  Har vot  was 

t er mi nat ed f r om her  empl oyment .  

¶18 On Sept ember  1,  2005,  Har vot  f i l ed a compl ai nt  wi t h 

t he Equal  Ri ght s Di v i s i on of  t he Wi sconsi n Depar t ment  of  

Wor kf or ce Devel opment  ( t he DWD) .   The compl ai nt  al l eged t hat  

Hof f mast er  v i ol at ed t he WFMLA by denyi ng Har vot ' s l eave r equest  

f or  her  Jul y 25,  August  1,  and August  2 absences.   A hear i ng was 

hel d on December  20,  2005,  and was cont i nued on Febr uar y 27,  

2006,  bef or e Admi ni st r at i ve Law Judge Lar r y R.  Jakubowski .   On 

November  3,  2006,  Judge Jakubowski  i ssued hi s deci s i on and made 

t he f ol l owi ng concl usi ons of  l aw:  

[ Hof f mast er ]  di scr i mi nat ed agai nst  [ Har vot ]  by 
i nt er f er i ng wi t h,  r est r ai ni ng,  or  denyi ng her  t he 
exer ci se of  a r i ght  pr ovi ded under  t he [ WFMLA]  by 
denyi ng her  Medi cal  Leave f or  t he absences on Jul y 25,  
August  1,  and August  2,  2005[ , ]  and by assessi ng her  
penal t i es under  t he at t endance pol i cy and by 
t er mi nat i ng her  empl oyment  under  i t s at t endance pol i cy 
f or  t he absences f r om wor k on t hose dat es.  

Har vot  v.  Hof f mast er  Sol o Cup Co. ,  ERD No.  200503272 ( DWD,  Nov.  

3,  2006) .  

¶19 Accor di ngl y,  Judge Jakubowski  or der ed t hat  Hof f mast er  

compl et e t he f ol l owi ng t asks:  ( 1)  cease and desi st  f r om f ur t her  

di scr i mi nat i on and gi ve t r ai ni ng t o t hose empl oyees r esponsi bl e 

f or  admi ni st er i ng WFMLA r equest s;  ( 2)  amend i t s r ecor ds t o 

r ef l ect  t hat  Har vot  was on medi cal  l eave under  t he WFMLA on t he 

t hr ee days at  i ssue;  ( 3)  r emove t he f our t h at t endance vi ol at i on 

f r om Har vot ' s r ecor ds and make a wr i t t en of f er  of  r ei nst at ement  

t o Har vot ,  guar ant eei ng her  seni or i t y upon r et ur n;  ( 4)  make 
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Har vot  " whol e f or  al l  l ost  wages and benef i t s i ncur r ed as a 

r esul t  of  i t s  unl awf ul  di scr i mi nat i on, "  and r ei mbur se Har vot  f or  

t he i nt er est  on such damages at  t he annual  r at e of  12 per cent ;  

( 5)  r ei mbur se Har vot  f or  r easonabl e at t or ney f ees and cost s,  

whi ch wer e cal cul at ed t o be $14, 381. 35;  and ( 6)  submi t  a 

compl i ance or der  t o t he DWD " det ai l i ng t he act i ons t hat  i t  has 

t aken t o compl y wi t h"  Judge Jakubowski ' s deci s i on and or der .   

I d.  

¶20 On November  20,  2006,  Hof f mast er  sought  j udi c i al  

r evi ew of  t he admi ni st r at i ve deci s i on and or der  under  Wi s.  St at .  

§ 227. 53.   The pet i t i on f or  r evi ew was f i l ed i n Wi nnebago Count y 

Ci r cui t  Cour t .   On Januar y 4,  2007,  however ,  Hof f mast er  f i l ed a 

r equest  f or  vol unt ar y di smi ssal ,  and Wi nnebago Count y Ci r cui t  

Judge Scot t  Wol dt  ent er ed an or der  f or  vol unt ar y di smi ssal .  

¶21 Har vot  subsequent l y f i l ed sui t  i n Wi nnebago Count y 

Ci r cui t  Cour t  pur suant  t o Wi s.  St at .  § 103. 10( 13) ( a) ,  whi ch as 

not ed above,  pr ovi des a pr i vat e r i ght  of  act i on agai nst  an 

empl oyer  t o r ecover  damages t hat  ar e caused by v i ol at i on of  t he 

WFMLA. 2 

                                                 
2 ( 13)  CI VI L ACTI ON.   ( a)  An empl oyee or  t he 
depar t ment  may br i ng an act i on i n c i r cui t  cour t  
agai nst  an empl oyer  t o r ecover  damages caused by a 
v i ol at i on of  sub.  ( 11)  af t er  t he compl et i on of  an 
admi ni st r at i ve pr oceedi ng,  i ncl udi ng j udi c i al  r evi ew,  
concer ni ng t he same vi ol at i on.  

 ( b)  An act i on under  par .  ( a)  shal l  be commenced 
wi t hi n t he l at er  of  t he f ol l owi ng per i ods,  or  be 
bar r ed:  
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¶22 I n her  compl ai nt ,  Har vot  r eci t ed t he out come of  t he 

admi ni st r at i ve pr oceedi ng and di scussed t he same al l egat i ons she 

made agai nst  Hof f mast er  i n t he admi ni st r at i ve act i on.   She 

demanded a j udgment  agai nst  Hof f mast er  f or  t he f ol l owi ng al l eged 

damages suf f er ed as a r esul t  of  t he WFMLA vi ol at i ons:  ( 1)  an 

awar d of  compensat or y damages;  ( 2)  an awar d of  puni t i ve damages;  

( 3)  " an awar d of  pr e-  and post - j udgment  i nt er est  at  t he maxi mum 

l egal  r at e" ;  ( 4)  an awar d of  cost s,  di sbur sement s,  and at t or ney 

f ees;  and ( 5)  an awar d of  " such ot her  and f ur t her  r el i ef  t hi s 

[ c] our t  may deem j ust  and equi t abl e. " 3   

¶23 Har vot  al so demanded t hat  her  damages cl ai m be hear d 

by a j ur y.  

¶24 On Mar ch 6,  2007,  Hof f mast er  f i l ed i t s answer .   I t  

acknowl edged gener al l y t hat  t he f act ual  al l egat i ons i n t he 

compl ai nt  wer e t r ue and t hat  t he al l egat i ons r egar di ng t he l egal  

v i ol at i ons of  t he WFMLA al so wer e t r ue.   Hof f mast er ,  however ,  

deni ed t hat  i nt er est ,  at t or ney f ees,  or  equi t abl e r el i ef  wer e 

                                                                                                                                                             
 1.  Wi t hi n 60 days f r om t he compl et i on of  an 
admi ni st r at i ve pr oceedi ng,  i ncl udi ng j udi c i al  r evi ew,  
concer ni ng t he same vi ol at i on.  

 2.  Twel ve mont hs af t er  t he v i ol at i on occur r ed,  
or  t he depar t ment  or  empl oyee shoul d r easonabl y have 
known t hat  t he v i ol at i on occur r ed.  

Wi s.  St at .  § 103. 10( 13) .  

3 Dur i ng or al  ar gument  t o t hi s cour t ,  when asked t o descr i be 
what  damages Har vot  i s seeki ng i n t he c i v i l  act i on consi der i ng 
t hat  she was " made whol e"  by t he admi ni st r at i ve act i on,  her  
at t or ney r esponded t hat  she woul d be seeki ng compensat or y 
damages f or  past  and f ut ur e pai n and suf f er i ng and possi bl y 
puni t i ve sanct i ons agai nst  Hof f mast er .  
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avai l abl e f or  Har vot ' s c l ai m.   I t  al so asser t ed an af f i r mat i ve 

def ense and ar gued t hat  t he damages sought  i n t he l egal  act i on 

wer e al r eady awar ded t o Har vot  i n t he admi ni st r at i ve act i on,  and 

" [ t ] her ef or e,  she may not  r ecover  any damages f or  t hese amount s 

i n t he pr esent  act i on. "   To suppor t  t hi s ar gument ,  Hof f mast er  

c i t ed But zl af f  v.  Wi sconsi n Depar t ment  of  Heal t h and Fami l y 

Ser vi ces,  223 Wi s.  2d 673,  590 N. W. 2d 9 ( Ct .  App.  1998) .  

¶25 Hof f mast er  al so f i l ed a mot i on t o st r i ke Har vot ' s j ur y 

r equest ,  c l ai mi ng t hat  t he WFMLA does not  cr eat e a r i ght  t o a 

j ur y t r i al  and t hat  no r i ght  exi st s by v i r t ue of  Ar t i c l e I ,  

Sect i on 5 of  t he Wi sconsi n Const i t ut i on.   I n i t s suppor t i ng 

br i ef ,  Hof f mast er  ar gued t hat  no r i ght  t o a j ur y  t r i al  exi st s i n 

t he st at ut e,  and t her ef or e,  i f  Har vot  does have t hat  r i ght ,  i t  

must  be f ound i n t he Wi sconsi n Const i t ut i on.   Hof f mast er  

cont ended t hat  Har vot ' s c l ai m di d not  exi st  at  common l aw i n 

1848 and t her ef or e di d not  sat i s f y t he t est  t hi s  cour t  set  out  

i n Vi l l age Food.   I t  summar i zed i t s posi t i on as f ol l ows:  " The 

WFMLA cr eat es new r i ght s f or  empl oyees whi ch di d not  exi st  under  

t he common l aw 160 year s ago.   I n 1848,  empl oyees had no common 

l aw r i ght  t o pr ot ect ed l eave f or  f ami l y or  medi cal  emer genci es.   

They al so had no common l aw r i ght  t o chal l enge a di schar ge whi ch 

vi ol at ed Wi sconsi n' s publ i c pol i cy. "   Ther ef or e,  Hof f mast er  

concl uded,  Har vot  di d not  have a const i t ut i onal l y based r i ght  t o 

a j ur y t r i al .  

¶26 Har vot  car ef ul l y br i ef ed her  r esponse t o Hof f mast er ’ s 

mot i on.   Her  ar gument s ar e di scussed i nf r a.  
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¶27 Hof f mast er ' s mot i on t o st r i ke Har vot ' s demand f or  a 

j ur y t r i al  was hear d on June 8,  2007,  bef or e Wi nnebago Count y 

Ci r cui t  Judge Kar en L.  Sei f er t .   Judge Sei f er t  gr ant ed t he 

mot i on,  st at i ng as f ol l ows:  " Bot h s i des di d a wonder f ul  j ob of  

ar gui ng t he case;  but  based on t he r evi ew and t he ar gument s you 

made t oday,  I  don' t  f i nd t hat  t he st at ut e expr essl y al l ows a 

j ur y t r i al .   I ' m not  convi nced t hat  t her e i s an i mpl i ed r i ght  t o 

i t . "  

¶28 Judge Sei f er t  al so r ej ect ed Har vot ' s const i t ut i onal  

ar gument  sayi ng t hat  she di d not  f i nd anyt hi ng i n common l aw at  

t he t i me t he Wi sconsi n Const i t ut i on was adopt ed t hat  was 

" anywher e cl ose t o t he case at  hand. "   Judge Sei f er t  set  f or t h 

her  deci s i on i n an or der  on June 15,  2007.  

¶29 Har vot  f i l ed a pet i t i on f or  l eave t o appeal  t he 

c i r cui t  cour t ' s  or der .   On Jul y  11,  2007,  t he cour t  of  appeal s  

gr ant ed t he mot i on " t o addr ess an i ssue of  f i r st  i mpr essi on and 

one i nvol v i ng t he r i ght  t o a j ur y t r i al . "   Ther eaf t er ,  t he cour t  

of  appeal s cer t i f i ed t wo i ssues t o t hi s cour t  wi t h t he f ol l owi ng 

expl anat i on:  

 Whet her  t he WFMLA cr eat es an i mpl i ed r i ght  t o a 
j ur y t r i al  i s  a novel  and i mpor t ant  quest i on.   Thi s i s 
par t i cul ar l y pr essi ng because t he f eder al  FMLA cases 
demonst r at e t hat  j ur y t r i al s  ar e of t en af f or ded.   I n 
t he al t er nat i ve,  whet her  t he WFMLA i s an essent i al  
count er par t  t o common l aw l abor  st andar ds and 
empl oyment  l aw has never  been addr essed.   A deci s i on 
by t he supr eme cour t  wi l l  devel op and cl ar i f y t he l aw,  
assur i ng t hat  t he const i t ut i onal  r i ght  t o a j ur y  t r i al  
i s  not  i nconsi st ent l y i nt er pr et ed.   A pr onouncement  of  
t he l aw i n t hi s r egar d wi l l  have wi despr ead i mpact  on 
WFMLA act i ons t hr oughout  t he st at e.   For  t hese 



No.   2007AP1396  

 

12 
 

r easons,  we r espect f ul l y r equest  t hat  t he supr eme 
cour t  accept  cer t i f i cat i on of  t he i ssue.  

¶30 On August  15,  2008,  we accept ed t he f ol l owi ng i ssues 

cer t i f i ed by t he cour t  of  appeal s:  

 1.  Does t he .  .  .  WFMLA,  Wi s.  St at .  § 103. 10,  
conf er  an i mpl i ed st at ut or y r i ght  t o a j ur y t r i al  i n a 
c i v i l  act i on f or  damages? 

2.  I n t he al t er nat i ve,  under  t he t est  set  f or t h 
i n Vi l l age Food[ ] ,  does t he Wi sconsi n St at e 
Const i t ut i on conf er  t he r i ght  t o a j ur y t r i al  i n a 
WFMLA ci v i l  act i on f or  damages? 

I I .  STANDARD OF REVI EW 

¶31 We r evi ew bot h i ssues pr esent ed i n t hi s appeal  de 

novo.   Fi r st ,  deci di ng whet her  t he WFMLA " conf er [ s]  an i mpl i ed 

st at ut or y r i ght  t o a j ur y t r i al  i n a c i v i l  act i on f or  damages"  

r equi r es t hat  we i nt er pr et  Wi s.  St at .  § 103. 10.   St at ut or y  

i nt er pr et at i on pr esent s a quest i on of  l aw t hat  we r evi ew de 

novo.   Mi nut eman,  I nc.  v.  Al exander ,  147 Wi s.  2d 842,  853,  434 

N. W. 2d 773 ( 1989) .    

¶32 Second,  deci di ng " [ w] het her  t her e i s a 

const i t ut i onal l y guar ant eed r i ght  t o a j ur y t r i al  f or  a 

par t i cul ar  cause of  act i on r equi r es us t o i nt er pr et  a pr ovi s i on 

of  t he st at e const i t ut i on,  whi ch we do i ndependent l y of  t he 

l ower  cour t s. "   Vi l l age Food,  254 Wi s.  2d 478,  ¶7 ( c i t i ng St at e 

v.  Ci t y of  Oak Cr eek,  2000 WI  9,  ¶18,  232 Wi s.  2d 612,  605 

N. W. 2d 526) .  

I I I .  DI SCUSSI ON 

¶33 Har vot  ar gues t hat  t he c i r cui t  cour t ' s  deci s i on was 

er r oneous f or  t wo r easons:  f i r st ,  t he st r uct ur e of  t he WFMLA 
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i mpl i c i t l y  s i gni f i es t he l egi s l at ur e' s i nt ent  t o pr ovi de a j ur y 

t r i al  f or  c i v i l  l i t i gant s pur sui ng damages under  Wi s.  St at .  

§ 103. 10( 13) ;  second,  Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n 

Const i t ut i on pr eser ves a l i t i gant ' s j ur y t r i al  r i ght  i n a c i v i l  

act i on f or  damages under  t he WFMLA.   

¶34 We wi l l  di scuss t hese ar gument s i n t ur n af t er  

exami ni ng t he WFMLA.  

A.  Empl oyee Ri ght s Under  t he WFMLA 

¶35 The Wi sconsi n Fami l y or  Medi cal  Leave Act  was adopt ed 

by t he l egi s l at ur e i n 1988 and t ook ef f ect  on Apr i l  26 of  t hat  

year .   1987 Wi s.  Act  287.   I t  has been amended sever al  t i mes 

si nce i t s adopt i on.   The WFMLA pr eceded t he f eder al  Fami l y and 

Medi cal  Leave Act  ( FMLA) ,  whi ch was enact ed on Febr uar y 5,  1993,  

wi t h an ef f ect i ve dat e of  August  5,  1993.   See The Fami l y and 

Medi cal  Leave Act  of  1993,  Pub.  L.  No.  103- 3,  107 St at .  6.   

¶36 Wi sconsi n empl oyees who have " been empl oyed by t he 

same empl oyer  f or  mor e t han 52 consecut i ve weeks and who wor ked 

f or  t he empl oyer  f or  at  l east  1, 000 hour s dur i ng t he pr ecedi ng 

52- week per i od, "  Wi s.  St at .  § 103. 10( 2) ( c) ,  ar e el i gi bl e t o t ake 

def i ned amount s of  unpai d l eave t i me each year  f or  ei t her  f ami l y 
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or  medi cal  l eave, 4 see Wi s.  St at .  § 103. 10( 3) - ( 4) .   I f  an 

el i gi bl e empl oyee t akes l eave,  she i s ent i t l ed t o her  pr evi ous 

posi t i on,  or  an equi val ent  pos i t i on,  upon r et ur ni ng t o wor k,  

i ncl udi ng r est or at i on of  benef i t s and seni or i t y.   See Wi s.  St at .  

§ 103. 10( 8) - ( 9) .  

¶37 " No per son may i nt er f er e wi t h,  r est r ai n or  deny t he 

exer ci se of  any r i ght  pr ovi ded under "  t he WFMLA.   Wi s.  St at .  

§ 103. 10( 11) ( a) .   I f  an empl oyee' s WFMLA r i ght s ar e v i ol at ed,  

she may f i l e a compl ai nt  wi t h t he DWD wi t hi n 30 days.   See Wi s.  

St at .  § 103. 10( 12) ( b) .   The DWD must  i nvest i gat e t he compl ai nt  

and at t empt  t o r esol ve t he mat t er  wi t h t he par t i es.   I d.   I f  t he 

                                                 
4 An empl oyee may t ake f ami l y l eave f or  any of  t he f ol l owi ng 

t hr ee r easons:  ( 1)  " The bi r t h of  t he empl oyee' s nat ur al  chi l d,  
i f  t he l eave begi ns wi t hi n 16 weeks of  t he chi l d' s bi r t h" ;  ( 2)  
" The pl acement  of  a chi l d wi t h t he empl oyee f or  adopt i on or  as a 
pr econdi t i on t o adopt i on under  s.  48. 90( 2) ,  but  not  bot h,  i f  t he 
l eave begi ns wi t hi n 16 weeks of  t he chi l d' s pl acement " ;  and ( 3)  
" To car e f or  t he empl oyee' s chi l d,  spouse or  par ent ,  i f  t he 
chi l d,  spouse or  par ent  has a ser i ous heal t h condi t i on. "   Wi s.  
St at .  § 103. 10( 3) ( b) .   The empl oyee must  schedul e l eave t i me 
wi t h hi s empl oyer  " af t er  r easonabl y consi der i ng t he needs of  hi s 
or  her  empl oyer . "   Wi s.  St at .  § 103. 10( 3) ( c) .  

An empl oyee al so may schedul e medi cal  l eave t i me " as 
medi cal l y necessar y, "  Wi s.  St at .  § 103. 10( 4) ( c) ,  i f  t he empl oyee 
" has a ser i ous heal t h condi t i on whi ch makes t he empl oyee unabl e 
t o per f or m hi s or  her  empl oyment  dut i es, "  Wi s.  St at .  
§ 103. 10( 4) ( a)  ( emphasi s added) .  

As used i n bot h subsect i ons,  " ' [ s ] er i ous heal t h condi t i on'  
means a di sabl i ng physi cal  or  ment al  i l l ness,  i nj ur y,  i mpai r ment  
or  condi t i on i nvol v i ng any of  t he f ol l owi ng:  1.  I npat i ent  car e 
i n a hospi t al ,  .  .  .  nur si ng home,  .  .  .  or  hospi ce.   2.  
Out pat i ent  car e t hat  r equi r es cont i nui ng t r eat ment  or  
super vi s i on by a heal t h car e pr ovi der . "   Wi s.  St at .  
§ 103. 10( 1) ( g) .  
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mat t er  i s not  r esol ved and t he DWD f i nds pr obabl e cause f or  a 

v i ol at i on,  a hear i ng wi l l  be hel d wi t hi n 60 days of  t he DWD' s 

r ecei pt  of  t he compl ai nt .   I d.   The DWD i s di r ect ed t o i ssue i t s 

deci s i on and or der  wi t hi n 30 days af t er  t he hear i ng.   Wi s.  St at .  

§ 103. 10( 12) ( d) .  

¶38 I f  t he DWD deci des t hat  t he empl oyer  v i ol at ed an 

empl oyee' s r i ght s under  t he WFMLA,  i t  may " or der  t he empl oyer  t o 

t ake act i on t o r emedy t he vi ol at i on,  i ncl udi ng pr ovi di ng 

r equest ed f ami l y l eave or  medi cal  l eave,  r ei nst at i ng an 

empl oyee,  pr ovi di ng back pay accr ued not  mor e t han 2 year s 

bef or e t he compl ai nt  was f i l ed and payi ng r easonabl e act ual  

at t or ney f ees t o t he compl ai nant . "   I d.    

¶39 Wi t hi n 60 days of  t he compl et i on of  t he admi ni st r at i ve 

act i on,  i ncl udi ng j udi c i al  r evi ew of  t hat  act i on,  ei t her  t he 

compl ai nant  or  t he DWD may br i ng a c i v i l  act i on i n c i r cui t  cour t  

agai nst  t he empl oyer  t o r ecover  damages caused by t he same WFMLA 

vi ol at i on t hat  was est abl i shed pr evi ousl y i n t he admi ni st r at i ve 

pr oceedi ng.   See Wi s.  St at .  § 103. 10( 13) .  

B.  Cl ai med St at ut or y Ri ght  t o Jur y Tr i al  

 ¶40 Ther e i s no expl i c i t  st at ut or y r i ght  t o a j ur y t r i al  

f or  c i v i l  act i ons under  § 103. 10( 13) .   Thi s i s acknowl edged by 

Har vot .   She cl ai ms,  however ,  t hat  " [ e] ven t hough t he 

l egi s l at ur e di d not  expr essl y pr ovi de f or  a j ur y t r i al  r i ght  i n 

t he act ual  wor ds of  t he WFMLA,  t hey cr eat ed such r i ght  sub 

si l ent i o. "  

¶41 Har vot  makes sever al  ar gument s t o suppor t  t hi s 

pr oposi t i on.   Fi r st ,  unl i ke many Wi sconsi n st at ut es,  t he WFMLA 
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does not  expr essl y l i mi t  a c i v i l  l i t i gant  t o a bench t r i al .   

Har vot  c i t es sever al  pr ovi s i ons scat t er ed t hr oughout  t he 

Wi sconsi n St at ut es t hat  expl i c i t l y  r equi r e t he c i r cui t  cour t  t o 

hear  t he mat t er  " wi t hout  a j ur y. "   See,  e. g. ,  Wi s.  St at .  

§§ 5. 90( 3) ,  9. 01( 7) ( b) ,  62. 50( 21) ,  66. 1337( 4) ( b) ,  76. 08( 1) ,  

125. 12( 2) ( d) ,  174. 11( 2) ( d) ,  227. 57( 1) ,  289. 95( 2) ( c) ,  

302. 114( 5) ( b) ,  801. 08( 1) ,  and 971. 14( 4) ( b) . 5  Har vot  asser t s 

t hat ,  because t her e i s no expr ess l i mi t at i on on t he r i ght  t o a 

j ur y i n t he WFMLA,  " one can r easonabl y i nf er  t hat  t he 

l egi s l at ur e i nt ended f or  a damages act i on under  Wi s.  St at .  

§ 103. 10( 13)  t o be t r i abl e t o a j ur y. "  

¶42 Second,  Har vot  r easons t hat  such an i nf er ence may be 

dr awn f r om t he " r emedi al  scheme of  t he WFMLA, "  whi ch " pr ovi des 

suf f i c i ent  i ndi c i a of  l egi s l at i ve i nt ent  on t he mode of  t r i al  i n 

a c i v i l  damages act i on under  t he WFMLA. "    She poi nt s t o t he 

st at ut e' s di st i nct i on bet ween t he avai l abi l i t y  of  equi t abl e 

r el i ef  under  Wi s.  St at .  § 103. 10( 12) ( d)  and t he avai l abi l i t y  of  

l egal  damages under  Wi s.  St at .  § 103. 10( 13) .   Accor di ng t o 

Har vot ,  t he di s t i nct i on " pr ovi des mat er i al  i ns i ght  i nt o t he 

l egi s l at ur e' s i nt ent  t o f ur ni sh t he r i ght  t o a j ur y t r i al  i n a 

c i v i l  act i on f or  damages under  t he WFMLA. "    

¶43 Har vot  suppor t s her  r eadi ng of  t he st at ut e by r el y i ng 

on f eder al  cour t  i nt er pr et at i ons of  t he f eder al  FMLA.   Har vot  

                                                 
5 To i l l ust r at e,  Wi s.  St at .  § 227. 57( 1) ,  r el at i ve t o 

j udi c i al  r evi ew under  t he Admi ni st r at i ve Pr ocedur es Act ,  
pr ovi des t hat  r evi ew " shal l  be conduct ed by t he cour t  wi t hout  a 
j ur y. "  
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c l ai ms t hat ,  al t hough t he f eder al  FMLA does not  cont ai n an 

expr ess j ur y t r i al  r i ght ,  " v i r t ual l y ever y f eder al  cour t  t hat  

has exami ned t he .  .  .  i ssue under  t he f eder al  count er par t  of  

t he WFMLA has f avor ed Har vot ' s posi t i on. "   She poi nt s especi al l y 

t o t he hol di ng of  t he Si xt h Ci r cui t  Cour t  of  Appeal s i n Fr i zzel l  

v.  Sout hwest  Mot or  Fr ei ght ,  154 F. 3d 641,  642- 43 ( 6t h Ci r .  

1998) ,  whi ch f ound an i mpl i ed r i ght  t o a j ur y t r i al  under  t he 

f eder al  FMLA.   The Si xt h Ci r cui t  made i t s deci s i on,  accor di ng t o 

Har vot ,  based upon " t he st r uct ur e of  t he f eder al  FMLA' s r emedi al  

pr ovi s i ons t hat  pr ovi de f or  ' damages'  and addi t i onal l y f or  

' equi t abl e r el i ef . ' "   Har vot  r el i es upon t he f ol l owi ng st at ement  

f r om Fr i zzel l :  " [ T] he st r uct ur e of  t he FMLA' s r emedi al  

pr ovi s i ons i ndi cat es t hat  Congr ess i nt ended t o cr eat e a r i ght  t o 

a j ur y.  .  .  .   The di st i nct i on bet ween ' damages'  and ' equi t abl e 

r el i ef '  r ef l ect s  Congr ess' s i nt ent  t o make j ur i es avai l abl e t o 

pl ai nt i f f s pur sui ng r emedi es [ f or  ' damages' ]  .  .  .  . "   I d.  at  

643.  

¶44 Thi r d,  Har vot  c l ai ms t hat  Wi sconsi n t r i bunal s have 

r el i ed on t hi s same di st i nct i on t o det er mi ne whet her  t her e i s a 

r i ght  t o a j ur y  t r i al  under  Wi sconsi n' s Open Housi ng Act .   Her  

ar gument  i s t hat  i n Met r opol i t an Mi l waukee Fai r  Housi ng Counci l  

v.  Goet sch,  ERD No.  9051656 ( LI RC,  Dec.  6,  1991) ,  t he Labor  & 

I ndust r y Revi ew Commi ssi on ( LI RC)  r ef used t o awar d t he 

Met r opol i t an Mi l waukee Fai r  Housi ng Counci l  compensat or y damages 

because of  concer n t hat  " an admi ni st r at i ve t r i bunal  [ awar di ng]  

l egal  damages wi t hout  a j ur y coul d abr i dge a par t y ' s 

const i t ut i onal  r i ght  t o a j ur y t r i al . "   She t hen not es t hat ,  
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af t er  Goet sch,  t he l egi s l at ur e amended t he Open Housi ng Act  t o 

make avai l abl e bot h an admi ni st r at i ve act i on under  Wi s.  St at .  

§ 106. 50( 6)  and a c i v i l  act i on under  Wi s.  St at .  § 106. 50( 6m) .   

Har vot  quot es t he f ol l owi ng passage f r om Humphr ey v.  Comf or t  

I nn,  ERD No.  9203044 ( LI RC,  Sept .  6,  1994)  t o i l l ust r at e how 

LI RC i nt er pr et ed t he l egi s l at i on:   

Af t er  a char ge i s f i l ed under  t he amended Open Housi ng 
Act  ei t her  par t y may el ect  t o have t he cl ai ms asser t ed 
i n t hat  char ge deci ded i n a c i v i l  act i on i n l i eu of  an 
admi ni st r at i ve hear i ng.   Ther ef or e,  t he par t i es ar e 
guar ant eed a r i ght  t o t r i al  by j ur y and may obt ai n 
such a t r i al .  .  .  .   

( Emphasi s added by Har vot . )   Har vot  concl udes t hat  " [ i ] f  par t i es 

ar e guar ant eed a j ur y t r i al  i n Open Housi ng cl ai ms based on t he 

r emedi al  st at ut or y scheme t hat  al most  mi r r or s t hat  of  t he WFMLA,  

so t oo shoul d par t i es t o WFMLA cl ai ms. "  

¶45 We ar e not  per suaded by t hese ar gument s.   The st at ut e 

i s s i l ent  on a par t y ' s r i ght  t o a j ur y t r i al  under  Wi s.  St at .  

§ 103. 10( 13) .   A j udi c i al  det er mi nat i on t hat  a par t y has a 

const i t ut i onal  r i ght  t o a j ur y t r i al  i n a c i v i l  act i on i s qui t e 

di f f er ent  f r om a j udi c i al  det er mi nat i on t hat  t he Wi sconsi n 

Legi s l at ur e i nt ended such a r i ght  but  i nadver t ent l y negl ect ed t o 

pr ovi de i t  i n t he st at ut e.  

¶46 The cour t  has hel d t hat ,  " [ f ] or  new st at ut or y schemes,  

t he l egi s l at ur e r et ai ns t he f l ex i bi l i t y  t o cr eat e an appr opr i at e 

f act - f i ndi ng pr ocedur e——i ncl udi ng t he r i ght  t o a j ur y t r i al ——i f  

t he l egi s l at ur e f i nds i t  appr opr i at e. "   Vi l l age Food,  254 

Wi s.  2d 478,  ¶14 ( c i t at i on omi t t ed) ;  see al so Ber gr en v.  

St apl es,  263 Wi s.  477,  483,  57 N. W. 2d 714 ( 1953)  ( " [ I ] t  i s  



No.   2007AP1396  

 

19 
 

compet ent  f or  t he l egi s l at ur e when i t  pr ovi des a new r emedy,  t o 

pr escr i be t he pr ocedur e by whi ch t he r emedy may be enf or ced. " ) ;  

Bent l ey v.  Davi dson,  74 Wi s.  420,  424,  43 N. W.  139 ( 1889)  ( " I t  

i s  compet ent  f or  t he l egi s l at ur e,  when i t  gi ves a new r emedy,  t o 

pr escr i be t he pr ocedur e by whi ch t he r emedy may be enf or ced.   I t  

may pr escr i be a pur el y equi t abl e or  a pur el y l egal  pr ocedur e,  or  

i t  may bl end t he t wo .  .  .  . " ) .   Unl ess i t  i s  somehow 

const r ai ned by t he const i t ut i on,  t he l egi s l at ur e i s f r ee t o 

choose whet her  a st at ut or y cause of  act i on i s subj ect  t o a j ur y 

t r i al .   See Vi l l age Food,  254 Wi s.  2d 478,  ¶14.   For  mor e t han 

20 year s,  t he l egi s l at ur e has not  done so wi t h r espect  t o WFMLA 

damages cl ai m.  

¶47 Our  pr ecedent  suggest s t hat ,  when a st at ut e i s s i l ent  

wi t h r egar d t o t he r i ght  t o a j ur y t r i al ,  no j ur y t r i al  i s  

r equi r ed unl ess t he r i ght  i s  pr eser ved by Ar t i c l e I ,  Sect i on 5 

of  t he Wi sconsi n Const i t ut i on.   See i d. ,  ¶¶13- 14;  Bekkedal  v.  

Ci t y of  Vi r oqua,  183 Wi s.  176,  192- 93,  196 N. W.  879 ( 1924) ;  

St at e v.  Amer i t ech Cor p. ,  185 Wi s.  2d 686,  698,  517 N. W. 2d 705 

( Ct .  App.  1994) .    

¶48 I n Bekkedal ,  af t er  det er mi ni ng t hat  t he const i t ut i on 

di d not  pr eser ve t he r i ght  t o a j ur y t r i al  i n a di sput e 

i nvol v i ng t ax assessment s by a muni ci pal i t y,  t he cour t  st at ed 

t hat  " unl ess t he st at ut e i t sel f  makes pr ovi s i on f or  a j ur y 
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t r i al ,  t he par t i es ar e not  ent i t l ed t her et o. "   Bekkedal ,  183 

Wi s.  at  192 ( emphasi s added) . 6   

¶49 Thi s pr i nci pl e was r eaf f i r med i n Amer i t ech,  wher e t he 

cour t  of  appeal s st at ed t he f ol l owi ng:  

[ T] her e i s no di sput e t hat  i n 1848,  t he St at e had no 
r i ght  t o commence a c i v i l  sui t  t o col l ect  f or f ei t ur es 
f or  decept i ve adver t i s i ng or  v i ol at i on of  t he 
[ Wi sconsi n Consumer  Act ] .   Thus,  any r i ght  t o a j ur y 
t r i al  woul d be by l egi s l at i ve gr ant  r at her  t han 
const i t ut i onal l y pr ot ect ed.   But  as t he St at e 
concedes,  nei t her  [ st at ut e]  speci f i cal l y pr ovi des f or  
a j ur y t r i al  t o det er mi ne a par t y ' s l i abi l i t y .   Nor  
ar e t her e any r ef er ences t o [ t he per t i nent  st at ut es]  
i n any pr ocedur al  st at ut es whi ch per mi t  par t i es t o 
r equest  a j ur y.   Ther ef or e,  we concl ude t hat  t he t r i al  
cour t  cor r ect l y gr ant ed Amer i t ech' s mot i on t o st r i ke 
t he demand f or  a j ur y.  

Amer i t ech,  185 Wi s.  2d at  698 ( emphasi s added) .   Si mi l ar l y,  

Vi l l age Food i mpl i es t hat ,  whenever  a st at ut e " i s s i l ent  wi t h 

r espect  t o t he r i ght  of  a j ur y t r i al , "  we t ur n t o t he 

const i t ut i on and t he Vi l l age Food t est  gover ns.   Cf .  Vi l l age 

Food,  254 Wi s.  2d 478,  ¶¶12- 14 ( not i ng t hat  i t s " t est  wi l l  not  

r esul t  i n af f or di ng t he r i ght  t o a j ur y t r i al  i n al l  st at ut or y  

                                                 
6 Bekkedal  v.  Ci t y of  Vi r oqua,  183 Wi s.  176,  192,  196 N. W.  

879 ( 1924)  c i t ed St i l wel l  v.  Kel l ogg,  14 Wi s.  499 ( * 461) ,  504 
( * 465)  ( 1861) ,  wher e t he cour t  made t he f ol l owi ng st at ement :   

The const i t ut i on pr ovi des t hat  t he " r i ght  of  t r i al  by 
j ur y shal l  r emai n i nvi ol at e, "  whi ch evi dent l y had 
r ef er ence t o t he condi t i on of  t he l aw as i t  exi st ed 
when t he const i t ut i on was adopt ed.   I t ,  t her ef or e,  di d 
not  pr eser ve i t  as a mat t er  of  r i ght ,  i n t hose cases 
whi ch,  by t he l aw and pr act i ce t hen exi st i ng,  wer e 
submi t t ed ent i r el y t o t he j udgment  of  t he cour t .  

( Ci t at i on omi t t ed. )  
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act i ons i n whi ch t he l egi s l at ur e i s s i l ent  wi t h r espect  t o t he 

r i ght  of  a j ur y t r i al " )  ( emphasi s added) .  

 ¶50 Aski ng t hi s cour t  t o di scover  an i mpl i ed st at ut or y 

r i ght  t o t r i al  by j ur y i n s i t uat i ons wher e t he l egi s l at ur e has 

not  pr escr i bed such a r i ght  and wher e t he const i t ut i on does not  

af f or d such a r i ght  woul d open a can of  wor ms.   St at ut es var y 

wi del y.   Ad hoc j udi c i al  di scover y of  i mpl i ed st at ut or y r i ght s 

t o t r i al  by j ur y woul d not  y i el d a meani ngf ul  l egal  t est  t hat  

coul d car r y over  f r om case t o case.   I t  woul d i nst ead i nvi t e ad 

hoc ar gument  whenever  t he st at ut es ar e s i l ent .   Thi s woul d not  

be desi r abl e.   I f  t he l egi s l at ur e want s t o pr ovi de a r i ght  t o 

t r i al  by j ur y i n new causes of  act i on,  i t  has br oad power  t o do 

so.  

 ¶51 Even i f  we wer e t o ent er t ai n t he not i on of  an i mpl i ed 

st at ut or y r i ght ,  we woul d easi l y di st i ngui sh t he Fr i zzel l  case 

i nt er pr et i ng f eder al  l aw.   The Fr i zzel l  deci s i on i s 

di st i ngui shabl e because t he f eder al  FMLA i s  di st i ngui shabl e f r om 

t he WFMLA.   The Fr i zzel l  deci s i on expl ai ns t hat  an empl oyee who 

vi ol at es 29 U. S. C.  § 2615 ( 2006) 7 shal l  be l i abl e t o any el i gi bl e 

empl oyer  af f ect ed:  

 A.  f or  damages .  .  .  and 

 B.  f or  such equi t abl e r el i ef  as may be 
appr opr i at e,  i ncl udi ng empl oyment ,  r ei nst at ement ,  and 
pr omot i on.  

29 U. S. C.  § 2617( a) ( 1) .  

                                                 
7 Al l  subsequent  r ef er ences t o t he Uni t ed St at es Code ar e t o 

t he 2006 ver si on unl ess ot her wi se i ndi cat ed.  
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 ¶52 Subsect i on ( a) ( 2)  t hen pr ovi des t he f ol l owi ng:  

An act i on t o r ecover  t he damages or  equi t abl e 
r el i ef  pr escr i bed i n par agr aph ( 1)  may be mai nt ai ned 
agai nst  any empl oyer  ( i ncl udi ng a publ i c agency)  i n 
any Feder al  or  St at e cour t  of  compet ent  j ur i sdi ct i on 
by any one or  mor e empl oyees f or  and i n behal f  of —— 

( A)  t he empl oyees;  or  

( B)  t he empl oyees and ot her  empl oyees si mi l ar l y 
s i t uat ed.  

29 U. S. C.  § 2617( a) ( 2)  ( emphasi s added) .  

 ¶53 Fr i zzel l  obser ves,  " The di st i nct i on bet ween ' damages'  

and ' equi t abl e r el i ef '  r ef l ect s Congr ess' s i nt ent  t o make j ur i es 

avai l abl e t o pl ai nt i f f s pur sui ng r emedi es t hat  f al l  under  

sect i on 2617[ ( a) ] ( 1) ( A)  [ namel y,  damages] ,  whi l e l eavi ng i t  t o 

t he j udge t o det er mi ne whet her  equi t abl e r el i ef  i s  war r ant ed 

under  sect i on 2617[ ( a) ] ( 1) ( B) . "   Fr i zzel l ,  154 F. 3d at  643.  

 ¶54 Ther e ar e t hr ee maj or  di st i nct i ons bet ween t he FMLA 

under  f eder al  l aw and t he WFMLA under  st at e l aw.   Fi r st ,  t he 

Sevent h Amendment  has been mor e br oadl y i nt er pr et ed t han Ar t i c l e 

I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on i n cases i nvol v i ng 

st at ut or y r i ght s and cl ai ms.   I n Cur t i s v.  Loet her ,  415 U. S.  

189,  194 ( 1974) ,  t he Supr eme Cour t  hel d t hat  " [ t ] he Sevent h 

Amendment  [ r i ght  t o c i v i l  j ur y t r i al ]  does appl y t o act i ons 

enf or ci ng st at ut or y r i ght s,  and r equi r es a j ur y t r i al  upon 

demand,  i f  t he st at ut e cr eat es l egal  r i ght s and r emedi es,  

enf or ceabl e i n an act i on f or  damages i n t he or di nar y cour t s of  

l aw. "   See al so Lor i l l ar d v.  Pons,  434 U. S.  575,  583 ( 1978) ;  

Gr ayson v.  Wi ckes Cor p. ,  607 F. 2d 1194,  1196 ( 7t h Ci r .  1979) .   
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Thi s br oad i nt er pr et at i on of  t he Sevent h Amendment  col or s t he 

i nt er pr et at i on of  f eder al  st at ut es.  

 ¶55 Second,  whi l e a pl ai nt i f f - empl oyee under  t he f eder al  

FMLA may f i l e an act i on t o r ecover  damages " i n any Feder al  or  

St at e cour t  of  compet ent  j ur i sdi ct i on, "  29 U. S. C.  § 2617( a) ( 2) ,  

a def endant - empl oyer  wi l l  have a r i ght  t o l i t i gat e t he t hr eshol d 

quest i on of  whet her  i t  v i ol at ed 29 U. S. C.  § 2615. 8  Under  Wi s.  

St at .  § 103. 10,  a Wi sconsi n empl oyer  has no r i ght  t o ask a j ur y 

t o det er mi ne whet her  i t  v i ol at ed t he WFMLA.   Thus,  under  t he 

FMLA,  t he r i ght  t o t r i al  by j ur y  i s val uabl e t o bot h empl oyer s 

and empl oyees;  under  t he WFMLA,  t he r i ght  t o t r i al  by j ur y woul d 

l ar gel y benef i t  empl oyees,  as empl oyer s woul d be def endant s i n 

damage- sui t  j ur y  t r i al s wher e t hei r  l i abi l i t y  had al r eady been 

det er mi ned admi ni st r at i vel y.    

¶56 Thi r d,  29 U. S. C.  § 2617( a) ( 1) ( A)  speci f i es what  

damages ar e avai l abl e t o empl oyees.   Consequent i al  damages ar e 

                                                 
8 See,  e. g. ,  Sevent h Ci r cui t  Pr oposed Pat t er n Fami l y and 

Medi cal  Leave Act  Jur y I nst r uct i ons,  2. a.  ( 2008)  ( " Thi s  
i nst r uct i on ( or  a var i ant  of  i t )  i s  i nt ended t o cover  cases i n 
whi ch t he pl ai nt i f f ' s  r i ght  t o FMLA l eave i s al l eged t o have 
been deni ed or  ot her wi se i nt er f er ed wi t h. " ) ;  El event h Ci r cui t  
Pat t er n Jur y I nst r uct i ons ( Ci v i l  Cases) ,  § 1. 8. 1 Subst ant i ve 
Cl ai ms and Ret al i at i on Cl ai ms,  at  180 ( 2005)  ( " I n t hi s case t he 
Pl ai nt i f f  c l ai ms t hat  t he Def endant  v i ol at ed a f eder al  l aw known 
as t he Fami l y and Medi cal  Leave Act .  .  .  .   The Def endant  deni es 
t hat  i t  v i ol at ed t he Act  i n any way and asser t s  t hat  [ descr i be 
t he Def endant ' s t heor y of  def ense] . " )  ( br acket ed l anguage i n 
or i gi nal ) .  
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not  avai l abl e, 9 and puni t i ve damages ar e not  avai l abl e. 10  I n 

Wi sconsi n,  i t  i s  not  ent i r el y c l ear  what  " damages caused by a 

v i ol at i on of  sub.  ( 11) "  means,  and what  l i mi t at i ons on damages,  

i f  any,  may appl y.  

¶57 Thus,  i f  Har vot  i s ent i t l ed t o seek consequent i al  and 

puni t i ve damages i n st at e cour t ,  she wi l l  be seeki ng damages 

t hat  she woul d not  be ent i t l ed t o seek under  t he f eder al  FMLA.   

A j ur y woul d be asked t o deci de on t hose damages af t er  

Hof f mast er ' s v i ol at i on had been det er mi ned and af t er  subst ant i al  

damages had al r eady been awar ded.   See supr a,  ¶¶18- 19,  21- 22.  

¶58 Har vot  has not  poi nt ed t o any l egi s l at i ve hi st or y i n 

Wi sconsi n t hat  suppor t s l egi s l at i ve cont empl at i on of  a r i ght  t o 

j ur y t r i al .   Thi s cont r ast s wi t h t he l egi s l at i ve hi st or y of  t he 

f eder al  FMLA.   See Fr i zzel l ,  154 F. 3d at  644.   We al so not e t hat  

t he st at e and i t s muni ci pal i t i es ar e cover ed by t he WFMLA.   See 

But zl af f ,  223 Wi s.  2d at  682- 83.   Thus,  we t hi nk i t  somewhat  

unl i kel y t hat  t he l egi s l at ur e i nt ended t o gi ve j ur i es t he r i ght  

t o i mpose puni t i ve damages f or  WFMLA vi ol at i ons agai nst  t he 

st at e and ot her  Wi sconsi n gover nment s.  

                                                 
9 Har l ey v.  Heal t h Ct r .  of  Coconut  Cr eek,  I nc. ,  518 F.  Supp.  

2d 1364 ( S. D.  Fl a.  2007) ;  Johnson v.  Geor gi a Tel evi s i on Co. ,  435 
F.  Supp.  2d 1237 ( N. D.  Ga.  2006) ;  Beebe v.  Wi l l i ams Col l ege,  430 
F.  Supp.  2d 18 ( D.  Mass.  2006) ;  Cant er bur y v.  Feder al - Mogul  
I gni t i on Co. ,  418 F.  Supp.  2d 1112 ( S. D.  I owa 2006) ;  Sheaf f er  v.  
Count y of  Chat ham,  337 F.  Supp.  2d 709 ( M. D. N. C.  2004) ;  Knussman 
v.  St at e,  65 F.  Supp.  2d 353 ( D.  Md.  1999) ;  Ll oyd v.  Wyomi ng 
Val l ey Heal t hcar e Sys. ,  I nc. ,  994 F.  Supp.  288 ( M. D.  Pa.  1998) .  

10 Col l i ns v.  OSF Heal t hcar e Sys. ,  262 F.  Supp.  2d 959 ( C. D.  
I l l .  2003) ;  Keene v.  Ri nal di ,  127 F.  Supp.  2d 770 ( M. D. N. C.  
2000) .  
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¶59 Har vot ' s r el i ance on t he Open Housi ng St at ut e wor ks 

agai nst  her  as wel l .   Wi sconsi n St at .  § 106. 50( 6m) ( a)  r eads as 

f ol l ows:  " Any per son al l egi ng a v i ol at i on of  sub.  ( 2) ,  ( 2m) ,  or  

( 2r ) ,  i ncl udi ng t he at t or ney gener al  on behal f  of  an aggr i eved 

per son,  may br i ng a c i v i l  act i on f or  i nj unct i ve r el i ef ,  f or  

damages,  i ncl udi ng puni t i ve damages,  and,  i n t he case of  a 

pr evai l i ng pl ai nt i f f ,  f or  cour t  cost s and r easonabl e at t or ney 

f ees. "   We have been di r ect ed t o no publ i shed opi ni on 

r ecogni z i ng t r i al  by j ur y under  t hi s st at ut e.   The st at ut e 

r ef er s speci f i cal l y,  i n par agr aph ( c) ,  t o t he cour t ' s  power  t o 

i ssue a per manent  or  t empor ar y i nj unct i on or  r est r ai ni ng or der  

and t he cour t ' s  power  t o or der  ot her  r el i ef  " t hat  t he cour t  

consi der s appr opr i at e,  i ncl udi ng monet ar y damages,  act ual  and 

puni t i ve. "   Wi s.  St at .  § 106. 50( 6m) ( c)  ( emphasi s added) .   I n any 

event ,  as t he Humphr ey deci s i on r ecogni zed,  a c i v i l  act i on woul d 

be " i n l i eu of  an admi ni st r at i ve hear i ng, "  not  a c i v i l  act i on 

wi t h a j ur y t r i al  af t er  l i abi l i t y  was det er mi ned i n an 

admi ni st r at i ve hear i ng wi t hout  a j ur y.   See Humphr ey,  ERD No.  

9203044.  

¶60 I n sum,  we ar e not  onl y unper suaded by t he ar gument  

f or  an i mpl i c i t  st at ut or y r i ght  t o t r i al  by j ur y but  al so 

concer ned about  t he new pr ecedent  t hat  woul d be cr eat ed by such 

a hol di ng f or  s i t uat i ons i n whi ch t he l egi s l at ur e has been 

si l ent .  
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C.  Cl ai med Const i t ut i onal  Ri ght  t o a Jur y Tr i al  

 ¶61 We t ur n now t o Har vot ' s cont ent i on t hat  she has a 

const i t ut i onal  r i ght  t o t r i al  by j ur y t o det er mi ne damages f or  

her  WFMLA cl ai m.  

¶62 Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on 

r eads,  i n r el evant  par t ,  as f ol l ows:  " The r i ght  of  t r i al  by j ur y  

shal l  r emai n i nvi ol at e,  and shal l  ext end t o al l  cases at  l aw 

wi t hout  r egar d t o t he amount  i n cont r over sy .  .  .  . "   ( Emphasi s 

added. )   Thi s const i t ut i onal  pr ovi s i on pr eser ves t he r i ght  t o a 

c i v i l  j ur y t r i al 11 " as i t  exi st ed at  t he t i me of  t he adopt i on of  

                                                 
11 See St at e v.  Schweda,  2007 WI  100,  ¶17,  303 Wi s.  2d 353,  

736 N. W. 2d 49;  Dane Count y v.  McGr ew,  2005 WI  130,  ¶13,  285 
Wi s.  2d 519,  699 N. W. 2d 890;  Bennet t  v.  St at e,  57 Wi s.  69,  74,  
14 N. W.  912 ( 1883) .    

The r i ght  t o a j ur y t r i al  i n cr i mi nal  cases i s gover ned by 
Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on.   Schweda,  
303 Wi s.  2d 353,  ¶17.    

The Sevent h Amendment  t o t he U. S.  Const i t ut i on does not  
appl y i n st at e cour t s.   See Vi l l age Food,  254 Wi s.  2d 478,  ¶7 
n. 3 ( c i t i ng Pear son v.  Yewdal l ,  95 U. S.  294,  296 ( 1877) ) .  
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t he const i t ut i on i n 1848. "   Town of  Bur ke v.  Ci t y of  Madi son,  17 

Wi s.  2d 623,  635,  117 N. W. 2d 580 ( 1962) . 12  

¶63 Our  r ecent  pr ecedent  f i r ml y est abl i shes a t wo- pr onged 

t est  t hat  gover ns t he const i t ut i onal  anal ysi s r egar di ng whet her  

a par t i cul ar  st at ut or y cause of  act i on i ncl udes t he r i ght  t o a 

j ur y t r i al .   See Vi l l age Food,  254 Wi s.  2d 478,  ¶¶11,  14,  16;  

see al so St at e v.  Schweda,  2007 WI  100,  ¶¶20- 21,  303 

Wi s.  2d 353,  736 N. W. 2d 49;  McGr ew,  285 Wi s.  2d 519,  ¶¶18- 19.    

¶64 A par t y has a const i t ut i onal  r i ght ,  under  Ar t i c l e I ,  

Sect i on 5,  t o have a st at ut or y c l ai m t r i ed t o a j ur y " when:  ( 1)  

t he cause of  act i on cr eat ed by t he st at ut e exi st ed,  was known,  

or  was r ecogni zed at  common l aw at  t he t i me of  t he adopt i on of  

t he Wi sconsi n Const i t ut i on i n 1848 and ( 2)  t he act i on was 

r egar ded at  l aw i n 1848. "   Vi l l age Food,  254 Wi s.  2d 478,  ¶11.   

Al t hough " [ t ] hi s cour t  has been unani mous i n concl udi ng t hat  t he 

Vi l l age Food t est  i s  t he cor r ect  t est  t o appl y i n det er mi ni ng 

whet her  a cause of  act i on gi ves r i se t o a const i t ut i onal  r i ght  

                                                 
12 See al so McGr ew,  285 Wi s.  2d 519,  ¶¶15- 16,  18;  Vi l l age 

Food,  254 Wi s.  2d 478,  ¶10 ( " [ N] on- st at ut or y causes of  act i on at  
l aw,  wher e a j ur y t r i al  was guar ant eed bef or e t he passage of  t he 
st at e const i t ut i on,  woul d cont i nue t o have a guar ant eed r i ght  t o 
a j ur y t r i al  at t ached even af t er  t he passage of  t he 
const i t ut i on. " ) ;  Bekkedal ,  183 Wi s.  at  192 ( " Fr om an ear l y day  
i t  was hel d t hat  t he const i t ut i onal  pr ovi s i on pr eser vi ng 
i nvi ol at e t he r i ght  of  t r i al  by j ur y pr eser ves t hat  r i ght  
i nvi ol at e as i t  exi st ed at  t he t i me of  t he adopt i on of  t he 
const i t ut i on. " ) ;  Gast on v.  Babcock,  6 Wi s.  490 ( * 503) ,  494 
( * 506)  ( 1857)  ( " Agai n,  t hi s c l ause of  t he const i t ut i on pr ovi des 
t hat  t he r i ght  of  t r i al  by j ur y shal l  r emai n i nvi ol at e.   We 
suppose t hi s expr essi on must  have r ef er ence t o t he st at e of  t he 
l aw as i t  exi st ed at  t he f or mat i on of  t he 
const i t ut i on .  .  .  . " ) .  
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t o a j ur y t r i al , "  t he appl i cat i on of  t he t est  t o par t i cul ar  

causes of  act i on " has not  occasi oned si mi l ar  consensus. "   

Schweda,  303 Wi s.  2d 353,  ¶21.  

¶65 Most  of  our  di sagr eement  i n appl y i ng t he Vi l l age Food 

t est  r el at es t o t he f i r st  pr ong.   For  i nst ance,  t he cour t  i n 

Vi l l age Food spl i t  f our - t o- t hr ee over  whet her  a c i v i l  act i on f or  

damages caused by a v i ol at i on of  t he mi ni mum mar k- up l aw f or  

gasol i ne sat i sf i ed t he f i r st  pr ong of  t he t est .   See Vi l l age 

Food,  254 Wi s.  2d 478,  ¶¶33- 36.   The maj or i t y r ej ect ed 

compar i sons t o " busi ness f r aud,  and t or t s such as cheat i ng,  

f r aud,  decei t ,  and busi ness sl ander "  but  concl uded t hat  t he 

common l aw unf ai r  t r ade pr act i ces of  f or est al l i ng t he mar ket ,  

r egr at i ng,  and engr ossi ng wer e " of  t he same ' nat ur e' "  as t he 

cause of  act i on under  t he mi ni mum mar k- up l aw.   I d. ,  ¶¶23- 25,  

27,  31.   The maj or i t y r easoned t hat  " [ t ] hese of f enses ar e 

c l ear l y f or er unner s of  moder n unf ai r  t r ade pr act i ce st at ut es,  as 

each i nvol ves t he pr ohi bi t i on of  del i ber at e mani pul at i on of  

mar ket  pr i ces by a mar ket  par t i c i pant  i n a cont r ol l ed mar ket . "   

I d. ,  ¶27.    

¶66 On t he ot her  hand,  Just i ce Jon P.  Wi l cox,  j oi ned by 

Just i ces N.  Pat r i ck Cr ooks and Di ane S.  Sykes,  was concer ned 

t hat  t he maj or i t y ' s appl i cat i on of  t he f i r st  pr ong was t oo 

br oad.   I d. ,  ¶36 ( Wi l cox,  J. ,  concur r i ng i n par t ,  di ssent i ng i n 

par t ) .   Speci f i cal l y,  Just i ce Wi l cox made t he f ol l owi ng 

obser vat i ons:  

These of f enses [ of  f or est al l i ng,  r egr at i ng,  and 
engr ossi ng]  ar e cer t ai nl y f or er unner s of  moder n 
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ant i t r ust  and unf ai r  t r ade pr act i ce st at ut es i n 
gener al ,  as each i nvol ves t he ar t i f i c i al  mani pul at i on 
of  mar ket  f act or s by a mar ket  par t i c i pant .   However ,  
t hey ar e onl y s i mi l ar  t o t he pr esent  cause of  act i on 
i n t hat  gener al  sense.  

.  .  .  .  

 The si mpl e f act  t hat  t he pr esent  cause of  act i on 
i nvol ves behavi or  t hat  af f ect s  mar ket  pr i ces i s,  i n my 
opi ni on,  s i mpl y not  suf f i c i ent  t o show t hat  t he pr e-
1848 cl ai ms wer e subst ant i al l y  codi f i ed i n a f or m as 
t hey exi st ed t hen.   I n essence,  t he maj or i t y ' s hol di ng 
i s t hat  t he mer e cl assi f i cat i on of  t he cause [ of ]  
act i on as an " unf ai r  t r ade pr act i ce"  i s enough t o 
const i t ut i onal l y guar ant ee t he r i ght  t o a j ur y t r i al .   
Thi s not  onl y goes agai nst  our  pr ecedent ,  but  
essent i al l y  r ender s t he t est  a nul l i t y ,  as pr esent  
causes of  act i on of  al l  sor t s assessed under  t hi s t est  
wi l l  onl y have t o be compar ed gener al l y t o past  causes 
of  act i on i n or der  t o i nvoke t he const i t ut i onal  
pr ot ect i on t o a t r i al  by j ur y.  

I d. ,  ¶¶41,  46 ( Wi l cox,  J. ,  concur r i ng i n par t ,  di ssent i ng i n 

par t ) .  

¶67 The di sagr eement  over  appl i cat i on of  t he f i r st  pr ong 

cont i nued i n McGr ew,  wher e t he def endant  sought  a 12- per son j ur y 

i n hi s t r i al  f or  speedi ng.   McGr ew,  285 Wi s.  2d 519,  ¶¶1- 2;  see 

al so Wi s.  St at .  § 346. 57( 4) ( h) .   A maj or i t y of  f our  j ust i ces 

concl uded t hat  t he def endant  had a const i t ut i onal  r i ght  t o a 

j ur y t r i al .   McGr ew,  285 Wi s.  2d 519,  ¶¶3 n. 2 ( l ead opi ni on) ,  70 

n. 1 ( Br adl ey,  J. ,  concur r i ng) .   The l ead opi ni on di d not  agr ee.   

I d. ,  ¶3 ( l ead opi ni on) .  

¶68 The maj or i t y ' s concl usi on r egar di ng t he f i r st  pr ong of  

t he Vi l l age Food t est  was t hat  gener al  " l aws of  t he r oad" 13 i n 

                                                 
13 The speci f i c  " l aw of  t he r oad"  t he maj or i t y of  t he cour t  

ut i l i zed f or  compar i son r eads as f ol l ows:  
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exi st ence i n 1848 wer e " pr edecessor s t o t he ' r ul es of  t he r oad'  

v i ol at i ons r ecogni zed t oday, "  such as speedi ng.   I d. ,  ¶¶60 

( Br adl ey,  J. ,  concur r i ng) ,  74 ( But l er ,  Jr . ,  J .  di ssent i ng) .   

" Rat her  t han nar r owl y f ocusi ng on each i ndi v i dual  v i ol at i on, "  

t he maj or i t y of  t he cour t  " br oaden[ ed]  i t s l ens t o f ocus on 

vi ol at i ons of  t he ' r ul es of  t he r oad. ' "   I d. ,  ¶57 ( Br adl ey,  J. ,  

concur r i ng) .   By cont r ast ,  t he l ead opi ni on f ocused mor e 

nar r owl y on whet her  a speedi ng of f ense was i n exi st ence i n 

1848, 14 not  s i mpl y a st at ut e or der i ng a vehi c l e t o " keep t o t he 

r i ght  s i de of  t he r oad. "   See i d. ,  ¶30 ( l ead opi ni on) .  

¶69 Mor e r ecent l y,  i n Schweda,  t he cour t  spl i t  f our - t o-

t hr ee wi t h r egar d t o whet her  a def endant  char ged wi t h v i ol at i ng 

a number  of  wast e di sposal  r egul at i ons had a const i t ut i onal  

r i ght  t o a j ur y t r i al .   See Schweda,  303 Wi s.  2d 353,  ¶¶3,  57 

( Pr osser ,  J. ,  concur r i ng i n par t ,  di ssent i ng i n par t ) .   The 

maj or i t y r ej ect ed t he def endant ' s cont ent i on t hat  t he 

                                                                                                                                                             
Whenever  any per sons shal l  meet  each ot her  on any 

br i dge or  r oad,  t r avel l i ng wi t h car r i ages,  waggons,  
s l eds,  s l ei ghs,  or  ot her  vehi c l es,  each per son shal l  
seasonabl y dr i ve hi s car r i age or  ot her  vehi c l e t o t he 
r i ght  of  t he mi ddl e of  t he t r avel l ed par t  of  such 
br i dge or  r oad,  so t hat  t he r espect i ve car r i ages,  or  
ot her  vehi c l es af or esai d,  may pass each ot her  wi t hout  
i nt er f er ence.  

Wi s.  St at .  ch.  33,  § 1 ( 1849) .   As Just i ce Loui s B.  But l er ,  Jr . ,  
not ed,  " I n 1849,  ' seasonabl y '  was under st ood as meani ng not  done 
r ashl y or  i n hast e. "   McGr ew,  285 Wi s.  2d 519,  ¶75 ( But l er ,  Jr . ,  
J. ,  di ssent i ng) .  

14 I n McGr ew,  al l  seven j ust i ces r ej ect ed t he compar i son of  
speedi ng t o common l aw nui sance as bei ng t oo br oad.   See i d. ,  
¶25 ( l ead opi ni on) .  
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envi r onment al  r egul at or y v i ol at i ons bei ng char ged agai nst  hi m by 

t he st at e wer e " anal ogous t o common l aw nui sance cl ai ms. "   I d. ,  

¶¶2,  14.   Whi l e t he maj or i t y not ed t hat  " [ t ] her e i s no quest i on 

t hat  moder n envi r onment al  l aw f i nds i t s r oot s i n common l aw 

nui sance, "  i d. ,  ¶31,  i t  r ef used t o anal ogi ze t he br oad common 

l aw cl ai m of  nui sance t o cont empor ar y envi r onment al  r egul at i ons,  

i d. ,  ¶40.   The maj or i t y j ust i f i ed i t s concl usi on on t he f act  

t hat  common l aw nui sance r equi r ed a showi ng of  har m,  wher eas 

har m was not  an el ement  i n t he envi r onment al  r egul at i ons at  

i ssue.   I d. ,  ¶42 ( " Thus,  wher e such a v i t al  aspect  of  a common 

l aw nui sance cause of  act i on,  i . e. ,  har m,  i s not  par t  of  a 

cont empor ar y cause of  act i on,  i t  i s  our  det er mi nat i on t hat  t he 

t wo ar e not  suf f i c i ent l y anal ogous t o pass t he f i r st  pr ong of  

t he Vi l l age Food t est . " ) .  

¶70 Ar t i c l e I ,  Sect i on 5 of  our  const i t ut i on r eads,  i n 

par t ,  as f ol l ows:  " The r i ght  of  t r i al  by j ur y shal l  r emai n 

i nvi ol at e,  and shal l  ext end t o al l  cases at  l aw.  .  .  .  "   I f  

t hi s pr ovi s i on wer e i nt er pr et ed t o r ead,  " The r i ght  of  t r i al  by 

j ur y .  .  .  shal l  ext end t o al l  cases at  l aw, "  t hi s cour t  woul d 

concent r at e on whet her  t he moder n st at ut or y cause of  act i on at  

i ssue i s " at  l aw. "   However ,  our  pr ecedent  di r ect s us t o l ook 

backwar d t o t he t i me of  st at ehood wi t h r espect  t o bot h pr ongs i n 

t he Vi l l age Food t est .   Thi s makes appl i cat i on of  Ar t i c l e I ,  

Sect i on 5 di f f i cul t  t o appl y i n st at ut or y causes of  act i on,  

wher e i t  i s  di sput ed whet her  a s i mi l ar  cause of  act i on " exi st ed,  

was known,  or  was r ecogni zed at  common l aw at  t he t i me of  t he 
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adopt i on of  t he Wi sconsi n Const i t ut i on i n 1848. "   Vi l l age Food,  

254 Wi s.  2d at  478,  ¶11.  

¶71 Ret ur ni ng t o t he f i r st  pr ong,  t he maj or i t y i n Vi l l age 

Food bor r owed a wor d f r om t he cour t  of  appeal s deci s i on i n 

Amer i t ech.   The wor d was " count er par t . "   Havi ng est abl i shed i t s 

t wo- par t  or  t wo- pr onged t est ,  t he cour t  st at ed t he f ol l owi ng:  

 The cause of  act i on under  t he Unf ai r  Sal es Act  
i nvol ves al l egat i ons of  a s i mi l ar  unf ai r  t r ade 
pr act i ce [ namel y,  " sel l i ng bel ow cost " ]  .  .  .  .   The 
f act  t hat  t he t ype of  unf ai r  t r ade pr act i ce pr ohi bi t ed 
at  common l aw di f f er s s l i ght l y i n i t s means f r om t he 
unf ai r  t r ade pr act i ce pr ohi bi t ed under  t he Unf ai r  
Sal es Act  i s .  .  .  an i nsuf f i c i ent  di st i ngui shi ng 
char act er i st i c t o r est r i ct  a j ur y t r i al  i n t hi s case.   
They ar e essent i al l y  " count er par t [ s] "  i n combat i ng 
unf ai r  t r ade pr act i ces.   See Amer i t ech,  185 Wi s.  2d at  
697.  

I d. ,  ¶28 ( emphasi s added) .  

¶72 We bel i eve i t  woul d be har d t o show t hat  a moder n 

st at ut or y cause of  act i on i s essent i al l y  t he count er par t  of  a 

cause of  act i on exi st i ng i n 1848 i f  t he t wo causes of  act i on do 

not  shar e a s i mi l ar  pur pose.   Hence,  compar i ng t he pur pose 

under l y i ng t he moder n st at ut e t o t he pur pose under l y i ng i t s 

al l eged common l aw count er par t  wi l l  be hel pf ul  i n appl y i ng t he 

f i r st  pr ong of  t he Vi l l age Food t est .   See Schweda,  303 

Wi s.  2d 353,  ¶34;  McGr ew,  285 Wi s.  2d 519,  ¶¶74- 76 ( But l er ,  Jr . ,  

J. ,  di ssent i ng) ;  Vi l l age Food,  254 Wi s.  2d 478,  ¶27.    

¶73 To i l l ust r at e,  i n Vi l l age Food,  t he pur pose under l y i ng 

bot h t he mi ni mum mar k- up l aw f or  gasol i ne and t he common l aw 

causes of  act i on of  f or est al l i ng t he mar ket ,  r egr at i ng,  and 

engr ossi ng was t o pr event  " del i ber at e mani pul at i on of  mar ket  



No.   2007AP1396  

 

33 
 

pr i ces by a mar ket  par t i c i pant  i n a cont r ol l ed mar ket . "   Vi l l age 

Food,  254 Wi s.  2d 478,  ¶27.   I n McGr ew,  t he cont empor ar y r ul es 

on speedi ng and t he common l aw " l aws of  t he r oad"  wer e desi gned 

f or  t he same basi c pur pose:  t o f aci l i t at e saf e and expedi t i ous 

t r avel  on t he r oadways.   See,  e. g. ,  McGr ew,  285 Wi s.  2d 519,  

¶¶74- 76 ( But l er ,  Jr . ,  J. ,  di ssent i ng) .   I n Schweda,  a maj or i t y 

of  t he cour t  appear ed t o f i nd t hat  common l aw nui sance and 

moder n envi r onment al  r egul at i ons di d not  have t he same pur pose:  

Her e,  t he causes of  act i on ar e not  essent i al l y 
count er par t s t o t he publ i c nui sance act i ons t hat  
exi st ed at  common l aw.   A cause of  act i on f or  publ i c 
nui sance r equi r es a showi ng of  subst ant i al  and 
unr easonabl e har m t o i nt er est s i n t he use and 
enj oyment  of  l and.   Under  hi st or i c common l aw 
nui sance,  a par t y shoul d not  seek r ecover y unt i l  an 
act ual  nui sance has been commi t t ed,  or  at  al l  event s 
unt i l  i t  i s  qui t e c l ear  t hat  t he [ conduct ]  wi l l  
i nevi t abl y r esul t  i n a nui sance.   Moder n envi r onment al  
r egul at or y l aws,  however ,  r egul at e mor e subt l e and 
at t enuat ed har ms t han t he common l aw of  nui sance does;  
a l and use t hat  cr eat es a common l aw nui sance i s t hus 
l i kel y t o be an a f or t i or i  v i ol at i on of  st at ut or y 
envi r onment al  l aw.   

Schweda,  303 Wi s.  2d 353,  ¶35 ( i nt er nal  c i t at i ons and quot at i ons 

omi t t ed)  ( al t er at i on i n or i gi nal ) .    

 ¶74 Havi ng sai d t hat ,  we t hi nk t he cour t ' s  deci s i on i n 

Schweda r epr esent s a nar r owed appl i cat i on of  t he t est  i n Vi l l age 

Food.  

 ¶75 I n Vi l l age Food,  t he def endant  was char ged wi t h 

v i ol at i ng t he mi ni mum mar k- up l aws i n t he sal e of  mot or  vehi c l e 

f uel .   Vi l l age Food,  254 Wi s.  2d 478,  ¶¶1,  3.   A compet i t or  

c l ai med t hat  t he def endant  had vi ol at ed t he l aw on 103 di f f er ent  

occasi ons.   I d. ,  ¶3.   The compet i t or  sought  $2, 000 i n damages 
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f or  each vi ol at i on and f or  each day of  cont i nued vi ol at i on.   

I d. ,  ¶4.   The def endant  sought  t o pr esent  i t s def ense t o a j ur y.   

I d. ,  ¶¶3- 4.   I n t hese ci r cumst ances,  t he cour t  r ender ed a br oad 

r eadi ng of  t he const i t ut i on.  

 ¶76 I n McGr ew,  t he def endant  was convi ct ed of  speedi ng by 

a 6- per son j ur y.   McGr ew,  285 Wi s.  2d 519,  ¶7.   He ar gued t hat  

he had a const i t ut i onal  r i ght  t o a 12- per son j ur y.   I d. ,  ¶2.   A 

maj or i t y of  j ust i ces r ul ed t hat  McGr ew had a const i t ut i onal  

r i ght  t o a j ur y but  onl y one j ust i ce concl uded t hat  McGr ew had a 

r i ght  t o a j ur y of  12.   See i d. ,  ¶¶3 n. 2 ( l ead opi ni on) ,  70 n. 1 

( Br adl ey,  J. ,  concur r i ng) ,  72 ( But l er ,  Jr . ,  J .  di ssent i ng) .   

Thus,  t he cour t  essent i al l y  pr eser ved t he st at us quo.  

¶77 I n Schweda,  a def endant  asked f or  a j ur y t r i al  on t he 

st at e' s compl ai nt  of  mul t i pl e v i ol at i ons of  envi r onment al  

r egul at i ons,  Schweda,  303 Wi s.  2d 353,  ¶1,  r esul t i ng i n 

f or f ei t ur e of  $219, 120 pl us ot her  cost s,  t ot al i ng $365, 373. 54,  

i d. ,  ¶¶86,  86 n. 12 ( Pr osser ,  J. ,  concur r i ng i n par t ,  di ssent i ng 

i n par t ) .   The cour t  was unani mous t hat  some of  t he v i ol at i ons 

had no per t i nent  count er par t  at  common l aw.   See,  e. g. ,  i d. ,  

¶57.   I t  was di v i ded on ot her s.   I d.   The maj or i t y opi ni on 

amount ed t o a nar r ower  i nt er pr et at i on of  t he Vi l l age Food t est  

and t he t er m " count er par t "  t han was evi dent  i n t he t wo ear l i er  

cases.  

¶78 I n t hi s case,  we do not  see any cause of  act i on 

exi st i ng i n 1848 as an essent i al  count er par t ,  wi t h a s i mi l ar  

pur pose,  t o a sui t  f or  damages f or  a v i ol at i on of  t he WFMLA.  



No.   2007AP1396  

 

35 
 

¶79 The pur pose of  t he WFMLA was expl ai ned i n Kel l ey Co.  

v.  Mar quar dt ,  172 Wi s.  2d 234,  248,  493 N. W. 2d 68 ( 1992) .   The 

WFMLA " set s f or t h mi ni mum r i ght s  f or  f ami l y and medi cal  l eave. "   

I d.   The l egi s l at i ve hi st or y of  t he WFMLA r eveal s t hat  t he l aw 

was " i nt ended t o assi st  wor ker s i n handl i ng conf l i c t s bet ween 

t he demands of  t hei r  wor k and t he needs of  t hei r  f ami l i es. "   I d.  

at  248- 49.  

The [ WFMLA]  was a r esponse t o t he i ncr eased ent r y of  
women,  t he per sons t r adi t i onal l y r esponsi bl e f or  
f ami l y car e gi v i ng,  i nt o t he wor k f or ce.   The [ WFMLA]  
was desi gned t o accompl i sh t he f ol l owi ng:  make 
empl oyees mor e pr oduct i ve on t he j ob because t hey wi l l  
have deal t  wi t h f ami l y cr i ses whi l e on l eave;  hel p 
ease t he day car e shor t age;  save heal t h car e cost s by 
al l owi ng chi l dr en t o car e f or  ser i ousl y i l l  par ent s at  
home;  and make bondi ng f or  new i nf ant s and adj ust ment  
per i ods f or  adopt ed chi l dr en go easi er  whi ch wi l l  have 
l ong t er m psychol ogi cal  benef i t s f or  chi l dr en.  

 The [ WFMLA]  i s desi gned t o pr ot ect  empl oyees'  
j obs and benef i t s whi l e on l eave t o car e f or  t hei r  
f ami l i es or  t hei r  own medi cal  needs.  

I d.  at  249 ( i nt er nal  f oot not es omi t t ed) .  

¶80 The WFMLA i s moder n soci al  l egi s l at i on.   I t  may be 

vi ewed as f undament al  t oday,  but  i t  was qui t e unhear d of  i n 

1848.    

¶81 Har vot  suggest s t he WFMLA ent ai l s l abor  st andar ds and 

t hat  l abor  st andar ds of  one sor t  or  anot her  have exi st ed f or  

cent ur i es.   Thi s c l ai m i s t oo br oad t o be meani ngf ul . 15 

                                                 
15 I n Gener al  Dr i ver s & Hel per s Uni on,  Local  662 v.  

Wi sconsi n Empl oyment  Rel at i ons Boar d,  21 Wi s.  2d 242,  252,  124 
N. W. 2d 123 ( 1963) ,  t he cour t  obser ved t he f ol l owi ng:   

[ R] espondent ' s ar gument  t hat  i t  i s  bei ng depr i ved of  
t he r i ght  t o a t r i al  by j ur y  .  .  .  f ai l s  f or  t he 
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¶82 Har vot  poi nt s t o Chapt er  81 of  t he 1849 Wi sconsi n 

St at ut es,  whi ch she asser t s pr ovi ded pr ot ect i on f or  appr ent i ces 

i n t he case of  cr uel t y by mast er s,  f ai l ur e of  mast er s t o educat e 

appr ent i ces,  and br each of  mast er s '  dut i es t o appr ent i ces.   Wi s.  

St at .  ch.  81 ( 1849) .   The pr edecessor  of  t hi s st at ut e exi st ed i n 

t he Wi sconsi n Ter r i t or y.   See 1838- 39 St at ut es of  Wi sconsi n at  

134- 36.  

¶83 Thi s st at ut e i s not  a count er par t  of  t he WFMLA,  as can 

be seen i n Sect i on 1,  Chapt er  81,  whi ch descr i bes t he 

r el at i onshi p bet ween mast er  and ser vant :  

 Sect i on 1.   Ever y mal e i nf ant ,  and ever y 
unmar r i ed f emal e under  t he age of  ei ght een year s,  wi t h 
t he consent  of  t he per sons or  of f i cer s her ei naf t er  
ment i oned,  may,  of  hi s or  her  own f r ee wi l l ,  bi nd 
hi msel f  or  her sel f  i n wr i t i ng,  t o ser ve as c l er k,  
appr ent i ce,  or  ser vant ,  i n any pr of essi on,  t r ade,  or  
empl oyment ,  i f  a mal e,  unt i l  t he age of  t went y one 
year s,  and i f  a f emal e unt i l  t he age of  ei ght een 
year s,  or  unt i l  her  mar r i age wi t hi n t hat  age,  or  f or  
any shor t er  t i me;  and such bi ndi ng shal l  be as val i d 
and ef f ect ual  as i f  such i nf ant  was of  f ul l  age,  at  
t he t i me of  maki ng such engagement .  

                                                                                                                                                             
r eason t hat  t he r i ght  whi ch i s const i t ut i onal l y 
pr ot ect ed i s t he r i ght  whi ch exi st ed under  t he common 
l aw at  t he t i me our  const i t ut i on came i nt o 
bei ng.  .  .  .   Si nce unf ai r  l abor  pr act i ce 
l i t i gat i on .  .  .  was not  i n exi st ence at  t he t i me t hat  
t he Wi sconsi n [ C] onst i t ut i on came i nt o bei ng,  t her e i s 
no const i t ut i onal  obl i gat i on t o af f or d a j ur y  t r i al  i n 
such pr oceedi ngs.  

( Ci t i ng NLRB v.  Jones & Laughl i n St eel  Cor p. ,  301 U. S.  1,  48 
( 1937. ) )  
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Wi s.  St at .  ch.  81,  § 1 ( 1849) .   The r el at i onshi p bet ween mast er  

and appr ent i ce or  ser vant  i n 1848 was ver y di f f er ent  f r om t he 

usual  empl oyer - empl oyee r el at i onshi p t oday.  

¶84 Har vot  al so poi nt s t o Si r  Wi l l i am Bl ackst one' s 

Comment ar i es on t he Law of  Engl and,  especi al l y " Chapt er  t he 

Four t eent h, "  at  2 Comment ar i es 328,  deal i ng wi t h mast er  and 

ser vant ,  as di d Wi s.  St at .  ch.  81 ( 1849) .   She makes much of  t he 

f ol l owi ng passage i n Rober t  J.  St ei nf el d' s book,  The I nvent i on 

of  Fr ee Labor :  The Empl oyment  Rel at i on i n Engl i sh and Amer i can 

Law & Cul t ur e,  1350- 1870 31 ( 1991) :  

The mast er  was l egal l y obl i ged t o mai nt ai n hi s  
ser vant ,  as he was hi s appr ent i ce,  but  ser vant s  wer e 
al so ent i t l ed t o wages.   I ndeed,  a mast er  was 
obl i gat ed t o cont i nue t o pay hi s ser vant ' s wages even 
" i f  a ser vant  r et ai ned f or  a year ,  happen wi t hi n t he 
t i me of  hi s ser vi ce t o f al l  s i ck,  or  t o be hur t  or  
di sabl ed by t he act  of  God,  or  i n doi ng hi s mast er ' s 
busi ness. "   Nat ur al l y,  a mast er  was not  per mi t t ed t o 
send such a ser vant  away.  

( I nt er nal  f oot not es omi t t ed. )  

¶85 Super f i c i al l y ,  t hi s i s t he most  anal ogous common l aw 

cause of  act i on t hat  Har vot  pr esent s.   Unf or t unat el y,  she does 

not  acknowl edge t hat  t hi s common l aw cause of  act i on was 

act ual l y an act i on f or  t he br each of  an empl oyment  cont r act .   

See i d.   I n f act ,  t he sent ences i mmedi at el y pr ecedi ng t he cause 

of  act i on c i t ed by Har vot  st at e t he f ol l owi ng:  
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 Whet her  by r et ai ner  f or  a year  or  by i ndent ur e,  
once t he or al  agr eement  bet ween mast er  and r es i dent  
ser vant  had been assent ed t o or  t he i ndent ur es had 
been si gned,  t he par t i es,  as i n appr ent i ceshi p,  wer e 
bound by t hei r  under t aki ngs,  bot h t hose expl i c i t l y  
st at ed and t hose i mpl i ed by l aw.  

I d.  ( emphasi s added) .    

¶86 Consequent l y,  t he appar ent  pur pose under l y i ng t hi s 

common l aw act i on f or  br each of  a r et ai ner  agr eement  ( empl oyment  

cont r act )  was t o ensur e t hat  t he ser vant  ( empl oyee) ,  who coul d 

be cr i mi nal l y pr osecut ed f or  depar t i ng bef or e hi s t er m of  

empl oyment  was compl et e,  was car ed f or  and compensat ed as he was 

pr omi sed.   See i d.   Assi st i ng an empl oyee t o bal ance wor k and 

f ami l y demands was not  a pur pose of  t hi s common l aw cause of  

act i on.   As a r esul t ,  we cannot  say t hat  t hi s common l aw cause 

of  act i on f or  br each of  an empl oyment  cont r act  ser ves a pur pose 

si mi l ar  t o t hat  of  Har vot ' s c i v i l  act i on f or  damages under  t he 

WFMLA.   I t  i s  not  a count er par t ,  and i t  f ai l s  t o sat i sf y t he 

f i r st  pr ong of  t he Vi l l age Food t est .   Mor eover ,  t he pr ocedur e 

Har vot  seeks——a j ur y t r i al  on damages af t er  an admi ni st r at i ve 

f i ndi ng of  f act s and l i abi l i t y——al so was not  pr esent  i n t he 

1840s.  

¶87 I n concl usi on,  i t  woul d be har d t o i magi ne t hat  

Har vot ' s c i v i l  act i on f or  damages under  t he WFMLA " exi st ed,  was 

known,  or  was r ecogni zed at  common l aw .  .  .  i n 1848"  when we 

consi der  t hat  t he cr eat i on of  t he WFMLA was a r esponse t o t he 

change i n composi t i on of  t he moder n- day wor k f or ce.   See Kel l ey 

Co. ,  172 Wi s.  2d at  248- 49.   Because we concl ude t hat  Har vot  

cannot  sat i sf y t he f i r st  pr ong of  t he Vi l l age Food t est ,  we hol d 
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t hat  she has no const i t ut i onal  r i ght  t o a j ur y t r i al  i n her  

c i v i l  act i on f or  damages caused by a v i ol at i on of  t he WFMLA.  

I V.  CONCLUSI ON 

¶88 We concl ude t hat  t he WFMLA does not  conf er  an i mpl i ed 

st at ut or y r i ght  t o j ur y t r i al  i n a c i v i l  act i on t o r ecover  

damages f or  a v i ol at i on of  t he WFMLA.   We f ur t her  concl ude t hat  

Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on does not  

af f or d t he r i ght  t o j ur y t r i al  i n a c i v i l  act i on t o r ecover  

damages f or  a v i ol at i on of  t he WFMLA.   Consequent l y,  we af f i r m 

t he or der  of  t he c i r cui t  cour t .  

By the Court.—The deci s i on and or der  of  t he c i r cui t  cour t  

i s  af f i r med.  
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¶89 ANN WALSH BRADLEY,  J.    (dissenting).  At  i ssue i n 

t hi s case i s a nar r ow quest i on:  Does t he Wi sconsi n Fami l y or  

Medi cal  Leave Act  ( WFMLA) 1 conf er  an i mpl i ed st at ut or y r i ght  t o a 

j ur y t r i al ?  Despi t e t he nar r ow f ocus of  t he quest i on,  t he 

maj or i t y r ender s a sweepi ng det er mi nat i on.   I t  hol ds t hat  " when 

a st at ut e i s s i l ent  wi t h r egar d t o t he r i ght  t o a j ur y t r i al ,  no 

j ur y t r i al  i s  r equi r ed unl ess t he r i ght  i s  pr eser ved by Ar t i c l e 

I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on. "   Maj or i t y op. ,  ¶47.    

¶90 The maj or i t y war ns t hat  f i ndi ng i mpl i ed st at ut or y 

r i ght s t o t r i al  by j ur y woul d " open a can of  wor ms. "   Maj or i t y 

op. ,  ¶50.   I  concl ude,  however ,  t hat  i t  i s  t he maj or i t y opi ni on 

t hat  opens t he pr over bi al  can of  wor ms.   I t s sweepi ng 

pr ocl amat i on cal l s i nt o quest i on t he st at us of  a host  of  j ur y 

t r i al s i n t hi s st at e and mi sappr ehends t he l aw.   Because I  

det er mi ne t hat  t her e exi st s an i mpl i ed st at ut or y r i ght  t o j ur y 

t r i al  f or  WFMLA act i ons,  I  r espect f ul l y di ssent .  

I  

¶91 The maj or i t y cor r ect l y obser ves t hat  t he WFMLA 

cont ai ns no expr ess st at ement  pr ovi di ng f or  a j ur y t r i al .   

Quot i ng l anguage f r om t hr ee cases, 2 i t  concl udes t hat  when t he 

st at ut e i s s i l ent  on t he i ssue,  t he l egi s l at ur e necessar i l y  

meant  f or  t her e t o be no j ur y t r i al  i n a c i v i l  act i on.    

                                                 
1 Wi s.  St at .  § 103. 10( 13) ( a) .  

2 See Vi l l age Food & Li quor  Mar t  v.  H&S Pet r ol eum,  I nc. ,  
2002 WI  92,  254 Wi s.  2d 478,  647 N. W. 2d 177;  Bekkedal  v.  Ci t y of  
Vi r oqua,  183 Wi s.  176,  197 N. W.  707 ( 1924) ;  St at e v.  Amer i t ech 
Cor p. ,  185 Wi s.  2d 686,  517 N. W. 2d 705 ( Ct .  App.  1994) .    
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¶92 War ni ng of  di r e consequences,  t he maj or i t y obser ves:  

" Aski ng t hi s cour t  t o di scover  an i mpl i ed st at ut or y r i ght  t o 

t r i al  by j ur y i n s i t uat i ons wher e t he l egi s l at ur e has not  

pr escr i bed such a r i ght  .  .  .  woul d open a can of  wor ms.  .  .  .   

Ad hoc j udi c i al  di scover y of  i mpl i ed st at ut or y r i ght s t o t r i al  

by j ur y woul d not  per mi t  a meani ngf ul  l egal  t est  t hat  coul d 

car r y over  f r om case t o case. "   Maj or i t y op. ,  ¶50 ( emphasi s i n 

or i gi nal ) .  

¶93 Af t er  f i ndi ng no i mpl i ed st at ut or y r i ght  t o a j ur y 

t r i al ,  t he maj or i t y pr oceeds next  t o exami ne whet her  t he r i ght  

t o a j ur y t r i al  can be f ound i n t he Wi sconsi n Const i t ut i on.   

Ul t i mat el y,  t he maj or i t y voi ces di ssat i sf act i on wi t h t he 

est abl i shed t est  f or  assessi ng t he exi st ence of  a const i t ut i onal  

r i ght ,  i nvent s i t s own,  and concl udes t hat  no r i ght  exi st s.  

I I  

¶94 The maj or i t y ' s sweepi ng st at ement  t hat  t her e can be no 

i mpl i ed st at ut or y r i ght  t o a j ur y t r i al  cal l s i nt o quest i on t he 

val i di t y of  a host  of  j ur y t r i al s.   Al t hough I  have not  done an 

exhaust i ve st udy,  t wo exampl es r eadi l y come t o mi nd.   Wi sconsi n 

St at .  § 218. 0171 ( Wi sconsi n' s Lemon Law)  pr ovi des a r emedy f or  

an aut omot i ve deal er  who f ai l s t o r epl ace or  r ef und a cust omer ' s 

pur chase of  a def ect i ve car .   The r emedi al  por t i on of  t he 

st at ut e i s s i l ent  on t he i ssue of  whet her  t he act i on i s t o be 

t r i ed t o t he cour t  or  t o a j ur y:  

I n addi t i on t o pur sui ng any ot her  r emedy,  a consumer  
may br i ng an act i on t o r ecover  f or  any damages caused 
by a v i ol at i on of  t hi s sect i on.   The cour t  shal l  awar d 
a consumer  who pr evai l s i n such an act i on t wi ce t he 
amount  of  any pecuni ar y l oss,  t oget her  wi t h cost s,  
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di sbur sement s and r easonabl e at t or ney f ees,  and any 
equi t abl e r el i ef  t he cour t  det er mi nes appr opr i at e.   

Wi s.  St at .  § 218. 0171( 7)  ( emphasi s added) .    

¶95 Despi t e t he f act  t hat  t he l egi s l at ur e di d not  

expr essl y pr ovi de f or  a j ur y,  Lemon Law cases have been t r i ed t o 

j ur i es ar ound t he st at e f or  year s. 3  Mor eover ,  t he Ci v i l  Jur y 

I nst r uct i on Commi t t ee has dr af t ed a speci al  ver di ct  f or m as wel l  

as a var i et y of  pat t er n j ur y i nst r uct i ons f or  t he t r i al  by j ur y 

of  Lemon Law cases. 4   

¶96 The Wi sconsi n Fai r  Deal er shi p Law pr ovi des a second 

exampl e.   Wi sconsi n St at .  § 135. 03 st at es t hat  no gr ant or  may 

" t er mi nat e,  cancel ,  f ai l  t o r enew or  subst ant i al l y  change t he 

compet i t i ve c i r cumst ances of  a deal er shi p agr eement  wi t hout  good 

cause. "   The st at ut e al so pr ovi des a r emedi al  scheme t hat  i s 

s i l ent  on t he i ssue of  whet her  t he act i on i s t o be t r i ed t o t he 

cour t  or  t o a j ur y:  

                                                 
3 See,  f or  exampl e:  Br own Count y:  Schonscheck v.  Paccar ,  

I nc. ,  2003 WI  App 79,  261 Wi s.  2d 769,  661 N. W. 2d 476;  Dane 
Count y:  Dobbr at z Tr ucki ng & Excavat i ng,  I nc.  v.  PACCAR,  I nc. ,  
2002 WI  App 138,  256 Wi s.  2d 205,  647 N. W. 2d 315;  Waukesha 
Count y:  Est at e of  Ri l ey v.  For d Mot or  Co. ,  2001 WI  App 234,  248 
Wi s.  2d 193,  635 N. W. 2d 635;  Cl ar k Count y:  Gosse v.  Navi st ar  
I nt er n.  Tr ansp.  Cor p. ,  2000 WI  App 8,  232 Wi s.  2d 163,  605 
N. W. 2d 896 ( Ct .  App.  1999) ;  Sheboygan Count y:  Har t l aub v.  
Coachmen I ndust . ,  I nc. ,  143 Wi s.  2d 791,  422 N. W. 2d 869 ( Ct .  
App.  1988) ;  Fond du Lac Count y:  Cr ei ghbaum v.  Mack Tr ucks,  I nc. ,  
No.  1990AP1281,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Mar .  27,  
1991) .  

4 See Wi s JI ——Ci vi l  3300;  see al so i d.  3301 ( Lemon Law 
Cl ai m:  Nonconf or mi t y) ;  i d.  3302 ( Lemon Law Cl ai m:  Four  At t empt s 
t o Repai r :  Same Nonconf or mi t y) ;  i d.  3303 ( Lemon Law Cl ai m:  Out  
of  Ser vi ce War r ant y Nonconf or mi t y) ;  i d.  3304 ( Lemon Law Cl ai m:  
Fai l ur e t o Repai r ) .  
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I f  any gr ant or  v i ol at es t hi s chapt er ,  a deal er  may 
br i ng an act i on agai nst  such gr ant or  i n any cour t  of  
compet ent  j ur i sdi ct i on f or  damages sust ai ned by t he 
deal er  as a consequence of  t he gr ant or ' s v i ol at i on,  
t oget her  wi t h t he act ual  cost s of  t he act i on,  
i ncl udi ng r easonabl e act ual  at t or ney f ees .  .  .  .  

Wi s.  St at .  § 135. 06 ( emphasi s added) .   Never t hel ess,  t her e ar e 

numer ous appel l at e deci s i ons f r om ar ound t he st at e t hat  r ef l ect  

t hat  t he act i on was t r i ed t o a j ur y.   Not abl y ,  t he Wi sconsi n 

Ci v i l  Jur y I nst r uct i on Commi t t ee has dr af t ed a speci al  ver di ct  

f or m and pat t er n j ur y i nst r uct i ons f or  j ur y t r i al s under  

Wi sconsi n' s Fai r  Deal er shi p Act .   See Wi s JI ——Ci vi l  2769- 2772.  

¶97 I t  i s  uncl ear  how t he maj or i t y ' s sweepi ng 

pr onouncement  wi l l  af f ect  t he past  j udgment s r ender ed and t he 

f ut ur e cases t o be t r i ed under  Wi sconsi n' s Lemon Law and Fai r  

Deal er shi p Act .   Can past  j udgment s be chal l enged?  Shoul d 

f ut ur e cases be t r i ed t o a j ur y?  What  r ol e,  i f  any,  shoul d 

advi sor y j ur i es pl ay?5  What  i s c l ear ,  however ,  i s  t hat  now t hat  

t he maj or i t y opens t hi s can of  wor ms,  we wi l l  be f aced wi t h 

unt ol d l i t i gat i on at t empt i ng t o answer  t he quest i ons r ai sed by 

t he maj or i t y ' s br oad pr onouncement .    

I I I  

¶98 I n addi t i on t o unset t l i ng t he s t at us of  t hese cases,  

t he maj or i t y mi sappr ehends t he l aw.   The Wi sconsi n cases t he 

maj or i t y c i t es f or  t he pr oposi t i on t hat  t her e can be no i mpl i ed 

j ur y t r i al  ar e not  on poi nt .   See Vi l l age Food & Li quor  Mar t  v.  

                                                 
5 Wi s.  St at .  § 805. 02( 1)  pr ovi des:  " I n al l  act i ons not  

t r i abl e of  r i ght  by a j ur y,  t he cour t  upon mot i on or  on i t s own 
i ni t i at i ve may t r y any i ssue wi t h an advi sor y j ur y. "   Tr i al  by 
advi sor y j ur y r equi r es t he consent  of  bot h par t i es.   I d. ,  
§ 805. 02( 2) .  
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H&S Pet r ol eum,  I nc. ,  2002 WI  92,  254 Wi s.  2d 478,  647 

N. W. 2d 177;  Bekkedal  v.  Ci t y of  Vi r oqua,  183 Wi s.  176,  197 N. W.  

707 ( 1924) ;  St at e v.  Amer i t ech Cor p. ,  185 Wi s.  2d 686,  517 

N. W. 2d 705 ( Ct .  App.  1994) .   None of  t he cases r el i ed upon by 

t he maj or i t y addr esses t he quest i on of  an i mpl i ed st at ut or y 

r i ght  t o a j ur y t r i al .   Rat her ,  t he i ssue addr essed was whet her  

a const i t ut i onal  r i ght  t o a j ur y t r i al  can be f ound i n t he 

absence of  an expr essed st at ut or y r i ght .    

¶99 Cont r ar y t o t he maj or i t y,  I  gr ound my anal ysi s i n an 

i nt er pr et at i on of  t he st at ut e and concl ude t hat  t he WFMLA has an 

i mpl i ed r i ght  t o a j ur y t r i al  i n a c i v i l  damage act i on.   A 

compar i son bet ween t he WFMLA and t he f eder al  Fami l y and Medi cal  

Leave Act  ( FMLA)  suppor t s t hi s concl usi on.   

¶100 The Wi sconsi n Act  and t he f eder al  FMLA cont ai n a 

s i mi l ar  r emedi al  scheme and st r uct ur e.   Not abl y,  l i ke t he 

Wi sconsi n Act ,  t he f eder al  act  does not  expr essl y pr ovi de f or  a 

j ur y t r i al  i n act i ons f or  damages based on vi ol at i ons of  t he 

FMLA.   Never t hel ess,  f eder al  cour t s have concl uded t hat  t her e i s 

an i mpl i ed r i ght  t o a j ur y t r i al .   See Fr i zzel l  v.  Sout hwest  

Mot or  Fr ei ght ,  154 F. 3d 641 ( 6t h Ci r .  1998) .           

¶101 Li ke t he Wi sconsi n l aw, 6 t he f eder al  l aw pr ovi des t wo 

di st i nct  t ypes of  r emedi es:  equi t abl e r el i ef  and monet ar y 

damages:  

                                                 
6 The r el evant  l anguage f r om Wi s.  St at .  § 103. 10( 12) ( d)  and 

( 13) ( a)  i s as f ol l ows:  

[ The Depar t ment ]  may or der  t he empl oyer  t o t ake act i on 
t o r emedy t he vi ol at i on,  i ncl udi ng pr ovi di ng r equest ed 
f ami l y l eave or  medi cal  l eave,  r ei nst at i ng an 
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( 1)  Li abi l i t y .   Any empl oyer  who vi ol at es [ t he act ]  
shal l  be l i abl e t o any el i gi bl e empl oyee af f ect ed:   

( A)  f or  damages equal  t o ( i )  t he amount  of  ( I )  any 
wages,  sal ar y empl oyment  benef i t s,  or  ot her  
compensat i on deni ed or  l ost  t o such empl oyee by r eason 
of  t he v i ol at i on;  or  ( I I )  i n a case i n whi ch wages,  
sal ar y,  empl oyment  benef i t s,  or  ot her  compensat i on 
have not  been deni ed or  l ost  t o t he empl oyee,  any 
act ual  monet ar y l osses sust ai ned by t he empl oyee as a 
di r ect  r esul t  of  t he v i ol at i on .  .  .  .  

( B)  f or  such equi t abl e r el i ef  as may be appr opr i at e,  
i ncl udi ng empl oyment ,  r ei nst at ement ,  and pr omot i on.  

29 U. S. C.  § 2617.  

¶102 Feder al  cour t s have r el i ed on t he r emedy scheme and 

st r uct ur e t o det er mi ne t hat  t her e i s an i mpl i ed st at ut or y r i ght  

t o a j ur y t r i al  i n an act i on f or  damages:  

The di st i nct i on bet ween " damages"  and " equi t abl e 
r el i ef "  r ef l ect s Congr ess' s i nt ent  t o make j ur i es 
avai l abl e t o pl ai nt i f f s pur sui ng r emedi es t hat  f al l  
under  sect i on 2617( 1) ( A) ,  whi l e l eavi ng i t  t o t he 
j udge t o det er mi ne whet her  equi t abl e r el i ef  i s  
war r ant ed under  sect i on 2617( 1) ( B) .   Whi l e Congr ess' s 
i nt ent  woul d be cl ear er  i f  t he FMLA i ncl uded t he wor d 
" l egal "  t o l abel  t he damages avai l abl e under  
2617( 1) ( A) ,  t he FMLA' s di v i s i on bet ween " damages"  and 
" equi t abl e r el i ef "  st i l l  i ndi cat es an i nt ent  t o make 
j ur i es avai l abl e.  

Fr i zzel l ,  154 F. 3d at  643;  see al so Ar ban v.  West  Publ ' g Cor p. ,  

345 F. 3d 390 ( 6t h Ci r .  2003) ;  Ner o v.  I ndus.  Mol di ng Cor p. ,  167 

F. 3d 921 ( 5t h Ci r .  1999) ;  Haschmann v.  Ti me War ner  Ent m' t  Co. ,  

                                                                                                                                                             
empl oyee,  pr ovi di ng back pay accr ued .  .  .  and payi ng 
r easonabl e act ual  at t or ney f ees .  .  .  .  

An empl oyee .  .  .  may br i ng an act i on i n c i r cui t  cour t  
agai nst  an empl oyer  t o r ecover  damages caused by a 
v i ol at i on of  [ t he WFMLA]  af t er  t he compl et i on of  an 
admi ni st r at i ve pr oceedi ng,  i ncl udi ng j udi c i al  r evi ew,  
concer ni ng t he same vi ol at i on.  
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151 F. 3d 591 ( 7t h Ci r .  1998) ;  Br yant  v.  Del bar  Pr ods. ,  I nc. ,  18 

F.  Supp.  2d 799,  810 ( M. D.  Tenn.  1998) ;  Hel ml y v.  St one 

Cont ai ner  Cor p. ,  957 F.  Supp.  1274,  1276 ( S. D.  Ga.  1997) ;  

Souder s v.  Fl emi ng Cos. ,  I nc. ,  960 F.  Supp.  218,  219 ( D.  Neb.  

1997) .  

¶103 Rel yi ng on t he r at i onal e of  t he f eder al  cour t s,  I  

det er mi ne t hat  t he cr eat i on of  a separ at e cause of  act i on f or  

damages demonst r at es t hat  t he l egi s l at ur e i nt ended ci v i l  act i ons 

under  t he WFMLA t o be t r i ed by a j ur y.   Ther ef or e,  I  concl ude 

t hat  t he f ai l ur e t o expr essl y pr ovi de f or  a j ur y t r i al  i n t he 

WFMLA does not  aut omat i cal l y negat e t hat  r i ght .   Rat her ,  I  

det er mi ne t hat  even i n t he absence of  expr ess l anguage,  t her e i s 

an i mpl i ed st at ut or y r i ght  t o a j ur y t r i al  under  t he WFMLA.     

I V 

¶104 Al t hough I  need not  addr ess t he const i t ut i onal  

ar gument s because I  deci de t he case on st at ut or y gr ounds,  I  

pause br i ef l y t o comment  on t he maj or i t y ' s t r eat ment  of  t he 

est abl i shed t est  f or  assessi ng t he const i t ut i onal  r i ght  t o a 

j ur y t r i al  i n a c i v i l  act i on.   The maj or i t y expr esses 

di ssat i sf act i on wi t h t he Vi l l age Food t est  and hi ghl i ght s t he 

cour t ' s  spl i t  deci s i ons when appl y i ng t he t est :  " Al t hough t hi s  

cour t  has been unani mous i n concl udi ng t hat  t he Vi l l age Food 

t est  i s  t he cor r ect  t est  t o appl y,  .  .  .  t he appl i cat i on of  t he 

t est  t o par t i cul ar  causes of  act i on has not  occasi oned si mi l ar  

consensus. "   See maj or i t y op. ,  ¶64 ( quot i ng St at e v.  Schweda,  

2007 WI  100,  ¶21,  303 Wi s.  2d 353,  736 N. W. 2d 49) ;  see al so  
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Dane Count y v.  McGr ew,  2005 WI  130,  285 Wi s.  2d 519,  699 

N. W. 2d 890;  Vi l l age Food,  254 Wi s.  2d 478.  

¶105 Under  t he Vi l l age Food t est ,  t he cour t  exami nes 

whet her  a st at ut or y cause of  act i on i s " essent i al l y  [ a]  

count er par t  t o, "  " suf f i c i ent l y anal ogous t o, "  and " of  t he same 

nat ur e"  as an 1848 act i on at  l aw.   Schweda,  303 Wi s.  2d 353,  

¶¶23,  41.   The Vi l l age Food t est  can be easi l y mani pul at ed,  

dependi ng on t he f ocus of  t he l ens.   We have di sagr eed over  how 

br oadl y or  nar r owl y t o f ocus t he l ens when det er mi ni ng whet her  

t wo causes of  act i on ar e " count er par t s. "   

¶106 I n at t empt i ng t o r emedy t hi s i nf i r mi t y,  t he maj or i t y 

cr eat es out  of  whol e c l ot h a new t est :  " s i mi l ar  pur pose. "   

Maj or i t y op. ,  ¶72.   Yet ,  t he maj or i t y ' s new i nnovat i on suf f er s 

f r om t he same i nf i r mi t y.   How br oadl y or  nar r owl y ar e we t o 

const r ue t he pur pose of  a cause of  act i on?  I  pr edi ct  t hat  t he 

maj or i t y ' s addi t i on of  " s i mi l ar  pur pose"  wi l l  l end no mor e 

consi st ency t o our  appl i cat i on of  t he Vi l l age Food t est  and 

i nst ead adds but  anot her  l ayer  of  anal ysi s.      

¶107 Accor di ngl y,  f or  t he r easons st at ed above,  I  

r espect f ul l y di ssent .    

¶108 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .    
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