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REVI EW of a decision of the Court of Appeals. Modified and

affirnmed, and as nodifi ed, cause renanded.

11 ANN WALSH BRADLEY, J. This case is before the court
on a petition and a cross-petition for review of a decision of
the court of appeals.! It involves a contractual dispute between
Jon Hauser ("Hauser") and Robert Ehlinger ("Ehlinger"), who are
the joint and equal shareholders of Evald Moulding, Inc.

("Evald"), a Wsconsin corporation |ocated in Wtertown. The

! See Ehlinger v. Hauser & Evald Mulding, Inc., 2008 W App
123, 313 Ws. 2d 718, 758 N.W2d 476, affirm ng decisions of the
circuit court for Jefferson County, Jacqueline R Erwin, J.
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parties’ Buy-Sell Agreenent provides that if one of the
shar ehol ders becones totally di sabl ed, t he non-di sabl ed
sharehol der is entitled to purchase his shares at "book val ue."

12 Hauser contends that both the circuit court and court
of appeals incorrectly concluded that the buyout agreenment is
unenf or ceabl e. First, he asserts that the circuit court erred
when it determned that the undefined term "book val ue" rendered
t he buyout agreenent unenforceable. Second, Hauser argues that
the court of appeals incorrectly determned that supporting
docunentation is a necessary conponent of a conputation under
generally accepted accounting practices ("GAAP"). Third, he
asserts that the «circuit court erroneously exercised its
di scretion when it denied him further opportunity to chall enge
and counter the special nmgistrate's conclusions. He argues
that the neaning of "book value" is anbiguous and that he is
entitled to a trial to determne the intent of the parties.

13 W conclude that the circuit court did not err when it
determ ned that the agreement was unenforceable. Both parties
agree that Ehlinger is entitled to examne Evald s books to
determ ne whether they accurately reflect the corporation's
assets and liabilities, a task that the special nagistrate was
unable to perform due to the state of Evald' s records.
Accordingly, we need not resolve whether the contract is
indefinite or anbiguous here because under these circunstances,
it cannot be enforced.

14 Addi tionally, to t he ext ent t hat Hauser's
characterization of the court of appeals' decision is accurate,

2
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we determne that his argunent about the scope of GAAP fails.
The question is not what is required under GAAP, but what is
required to determne the parties' rights.

15 Finally, we conclude that the circuit court did not
erroneously exercise its discretion when it denied Hauser the
opportunity to subject the special magistrate to a broader scope
of cross-exam nation, to depose the special magistrate, and to
present his own expert witness in rebuttal.

16 In his cross-petition, Ehlinger argues that the
circuit court erroneously permtted the defendants' [litigation
expenses to be paid by the corporation. This decision would not
be erroneous if Hauser was entitled to indemification or if
Evald spent its assets in its own defense. W determ ne that
Hauser was not entitled to indemification by Evald according to
the provisions of Ws. Stat. § 180.0855 (2007-08).2 Further,
under these facts, the litigation expenses were not incurred by
the corporation for its own defense. Therefore, we conclude
that the circuit court erroneously exercised its discretion when
it permtted the corporation to pay Hauser's [litigation

expenses. 3

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version.

3 The first issue addresses whether the buyout agreement is

unenf or ceabl e. Four justices (Chief Justice Abrahanson and
Justices Bradley, Prosser, and Roggensack) conclude that the
agreenent is unenforceabl e, although they differ on the
rational e. See supra, 913; concurrence, 122. Two justices
(Justices Ziegler and Gableman) would renmand to the circuit
court for a determnation of whether the contract is

enf or ceabl e.
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17 Accordingly, we affirm the <court of appeals as
nodi fied in this opinion and remand to the circuit court for the
appoi ntment of a receiver.?

I

18 The procedural history of this case is I|engthy. I t
enconpasses over seven years of litigation between two forner
friends, WIIliam Ehlinger and Jon Hauser, the sole and equal
sharehol ders of Evald Moul ding, Inc. Both nmen are corporate

of ficers, but Hauser manages Eval d's day-to-day operations.?®

In regards to the second issue, all justices agree that we
need not decide what is required to do a conpilation under GAAP
and that Hauser's argunent fails.

Answering the third issue, four justices (Chief Justice
Abrahanson and Justices Bradl ey, Prosser, and Roggensack)
conclude that the circuit court did not erroneously exercise its
discretion when it denied Hauser further opportunity to
chal l enge and counter the special nagistrate's conclusions. Two
justices (Justices Ziegler and Gablenman) would remand to the
circuit court for further devel opment on this issue.

Finally, the fourth issue is whether the circuit court
erroneously permtted the corporation to pay Hauser's litigation

expenses. Four justices (Chief Justice Abrahamson and Justices
Bradl ey, Roggensack, and Ziegler) conclude that the circuit
court erroneously exercised its discretion. Two justices

(Justices Prosser and Gabl eman) conclude that the circuit court
did not err.

“In appointing a receiver, the circuit court shall hold a
hearing and describe the powers and duties of the receiver.
Ws. Stat. 88 180.1432(1), 180.1432(2). The receiver my sell
the assets of the business in parts or as a whole. See Ws
Stat. § 180.1432(3)(a).

® Hauser is Evald' s President, Chief Executive Officer, and
Treasurer. He manages Eval d's day-to-day operations. Ehl i nger
is Evald' s Secretary.
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19 Evald's shareholders have not held a neeting since
2002, and they |ast successfully elected corporate officers in
1995. These failures are caused in part by an ongoing dispute
over the provisions of a Buy-Sell Agreenent executed by Ehlinger
and Hauser in 1992 °

110 The agreenent provides for the transfer of a disabled
sharehol der's shares upon total disability.’ The purchase price
for the disabled shareholder's shares is set forth in the

agreenent as foll ows:

For transfers of al | of a Shar ehol der' s
stock . . . upon his becom ng disabled, the purchase
price of a Shareholder's shares of stock shall be
$350, 000. 00 or Book Value whichever is greater :
For transfers of all of a Shareholder's stock on
threat of involuntary transfer, the purchase price of
a Shareholder's shares of stock shall be the book

® The openi ng paragraph of the Buy-Sell Agreenent states:

Agreenent nmade this 14 day of August 1992, by and
between WIlliam N. Ehlinger and his wfe, Kathleen L.
Ehlinger ("Ehlinger"), and Jon A. Hauser and his wfe,
Diana M Hauser ("Hauser"), the Sharehol ders of all of
the issued and outstanding stock of Evald Moulding
Conpany, I nc., a W sconsin Cor por ati on ("the
Cor poration").

" Upon a Shareholder beconing totally disabled as
defined hereafter, for a period of twenty-four (24)
consecutive nonths, the other Shareholder shall have
the first right to purchase all or part of the stock
owned by the disabled Shareholder. . . . The disabled
Sharehol der or his legal representative shall sell al
of the stock owned by the disabl ed Sharehol der at the
Agreed Purchase Price as defined in Section 6 hereof
and upon the terns and conditions set forth herein.
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val ue of said shares as of the end of the l|last fiscal
year.

The agreenent was signed by Hauser and Ehlinger in their
capacities as corporate officers and as sharehol ders. Shortly
after the parties signed the agreenent, Ehlinger devel oped
Par ki nson' s Di sease.

11 In Decenber 2000, Ehlinger and Hauser net for dinner
at a restaurant in Wtertown. According to Hauser's notes,
Ehlinger said that he had lost interest in the business and
asked Hauser to make an offer to purchase his shares. The
parties did not agree to any buyout terns at the neeting, but
they did agree that Ehlinger was entitled to inspect Evald' s
books.

12 On June 20, 2001, Hauser sent a letter to Ehlinger
invoking the disability buyout agreenent. He stated that he
intended to initiate the process of buying out Ehlinger's entire

interest in Evald. The letter explained:

According to Section 3 of the Agreenent, when a
shar ehol der becones "totally di sabl ed", t hat
shar ehol der nust sell their interest in Evald Moul ding
Conpany. Further, this section also states that the
ot her sharehol der has the first right to purchase this
i nterest. Jon Hauser wll act on this right to
purchase your interest in Evald Mul di ng Conpany.

Hauser enclosed Evald's nost recent fiscal year-end statenent.
Based on that statement, Hauser calculated the book value of
Ehlinger's shares to be $431,400 and explained that the first
paynment installnment wuld be sent "imediately upon the
acceptance of this purchase offer." Ehlinger did not accept

Hauser's offer
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113 Ehlinger called a neeting of the shareholders on
April 22, 2002. He noved that Evald's books be audited in order
to determne the value of the corporation, but Hauser declined
to second the notion. The sharehol ders also attenpted to hold
their annual election of corporate officers, but due to
deadl ock, they were unable to do so.®

14 Hauser attenpted to hold a closing on Ehlinger's
shar es. On April 30, he sent Ehlinger a check for $86,280, 20
percent of what Hauser calculated to be the book value of the
shares. Ehlinger refused the offer and never cashed the check.

115 Ehlinger filed suit seeking judicial dissolution. He
all eged that the shareholders of the corporation were at an
inpasse and had failed to elect officers for nore than two
successi ve years.

16 He al so sought a declaratory judgnent that the buyout
agreenent was "unenforceable for Jlack of essential terns,”

including the definition and nmeans of determ ning "book value."

8 According to the April 22, 2002 minutes taken by Ehlinger
and subsequently rejected by Hauser:

M. Ehlinger then nom nated hinself as a director for
the com ng year. M. Hauser then nom nated hinself as

a director for the coming year. M. Ehlinger voted
all of his shares for his election as a director and
M. Hauser voted nay. M. Hauser voted all of his

shares for his election, and M. Ehlinger voted nay.
Since neither candidate received a vote of a mgjority
of the shares, M. Hauser declared that neither
candidate had been elected at the neeting and that,
accordingly, both directors would renmain in office by
virtue of their previous election and continuing
status as directors.
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Further, Ehlinger contended that even iif the contract was
enforceable, "determning the true book value would be difficult
or inpossible due to the way the defendant has kept Evald's
books. " He asserted that "[Db]ecause of the anmbiguity of the
agreenent and the defendant's subsequent actions there has never
been a neeting of m nds between the parties as to the neaning of
book value in the 1992 Buy-Sell Agreenent."®

117 The parties engaged in discovery. Both parties
subm tted expert reports purporting to determ ne the book val ue
and fair market value of Evald. Di scovery was conpleted in
Sept enber 2003.

18 Ehlinger noved for summary judgnent on two grounds.
He argued that Hauser was not entitled to invoke the disability
buyout agreenent because Ehlinger was not "totally disabled"
wi thin the neaning of the agreenent. Further, he sought summary
judgnment ordering the judicial dissolution of Evald due to
shar ehol der i npasse.

19 Hauser argued that no such inpasse existed because the
corporation had initiated the process of buying out Ehlinger's
shar es. As a result, Hauser contended, Ehlinger could dispute
the price Evald would pay for the shares but he no |onger had

the authority to vote the shares. Hauser noved for sunmary

® Ehlinger also sought an accounting of Hauser and
Ehlinger's partnership and an injunction preventing Hauser from
voting Ehlinger's shares by proxy. These clainms are not
rel evant to this appeal.
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judgnment declaring that he had validly exercised the disability
buyout agreenent.

20 The court issued an order on January 12, 2004. | t
declined to grant summary judgnent to either party regarding the
enforceability or applicability of the buyout agreenent .
Instead, it concluded that there were material issues of fact in
di sput e.

21 Further, finding that the sharehol ders were deadl ocked
and had failed to elect officers for nore than two successive
years, the court ordered judicial dissolution pending resolution

of the contract issue:

The plaintiff's notion for summary judgnent ordering
the dissolution and Iliquidation of Evald Moulding
Conmpany, Inc. . . . and appointing a receiver to nake
an accounting of the financial affairs of Evald and to
di spose of its business for the benefit of its
shareholders is granted pending resolution of the
parties dispute about defendant's exercise of the

option to purchase plaintiff's shares. | f defendant
prevails, plaintiff's claim for dissolution wll be
noot . If plaintiff prevails, final judgnent of
di ssolution will be entered.

122 The court det er m ned t hat no alternative to

di ssol ution could resol ve the deadl ock between the sharehol ders:

Wile the defendant wurges the Court to consider
alternatives to dissolution, none resolve the inpasse.
One solution offered by the defendant is to order an

accounti ng. This exercise has been undertaken at
| east once . . . and t he under | yi ng conflict
continues. Nor will declaration of dividends, capita

distribution or noney danmages provi de adequate renedy.
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The sharehol ders have been deadl ocked for years and
remai n so today without expectation of extrication.°

123 In My, July, and Septenber of 2005, the court held a
five-day bench trial on the applicability and enforceability of
the buyout agreenent. It found that Ehlinger was "totally
di sabled” within the neaning of the agreenent. Further, the
court determned that the agreenent "requires the sale of the
di sabl ed shareholder's stock on the occurrence of tota
disability."

24 The court stopped short of ordering the sale and
di sm ssing the action, however. It determned that there was an
out standing dispute about the enforceability of the agreenent
that required the court to address the neaning of the term "book

val ue":

The renedy sought by M. Hauser is dismssal. And |
hesitate to dismss the <case because | ©perceive
addi ti onal —an additional unresolved contract dispute
regardi ng the neaning of "book value" and | don't want
to leave the parties without recourse in this |awsuit.
| don't want to have you cone back in sonme other forum
and have that del ay.

| don't want to dismss if there are further
contract terns[]li ke book value to be interpreted.

And what | think I'm going to get from Plaintiff is
that there is nore than one way to calculate book
value, and what |I'm going to get from the Defendant

' Ws. Stat. § 180.1430(2)(a) pernits a court to order
di ssolution of a corporation due to shareholder deadl ock.
Hauser has not appealed the grant of summary judgnment ordering
di ssolution. Additionally, he has not argued on appeal that the
circuit court erroneously exercised its discretion when it
determ ned that grounds for dissolution existed.

10
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is: This is how we have calculated book value for
Evald by custom and practice and that's what's
determ nati ve.

Thus, the court retained jurisdiction of the case. Nei t her
party obj ected.

25 The court ordered each party to provide a definition
of "book value." It explained that the parties' definitions
woul d be provided to a special nagistrate, who would determ ne
book val ue according to the court's instructions.

26 Both parties agreed that "book val ue" would be defined
as "assets mnus liabilities." They differed, however, on how
to determne which assets and liabilities should be conputed in
the calculation, and what degree of verification was needed.
Ehlinger argued that the conpany's financial statements were
calculated for tax purposes and thus failed to represent the
true worth of the assets of the corporation. He further
asserted that deficiencies of supporting docunmentation "make
clear that sinply focusing on the definition of book value is
too sinplistic.”

127 The court appointed Del Chmelewski, a certified
public accountant, as the special magistrate. During a hearing

held in October 2005, the court explained:

[I]t's nmy present intention to instruct the Speci al
Magi strate to review the subject year-end statenent
and report any deviation from the prior two-years'
accounting nethod, and to report any deviation from
general | y-accept ed accounti ng nmet hods and to
recal cul ate as necessary to cone to book value. . . .
[Yfou're required to answer inquiries of the Special
Magi strate, but | don't want any advocacy.

Furt her:

11
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When | say generally-accepted accounting principles, |
don't nean to adopt any set of rules. | expect M.
Chm el ewski—fw ho does plenty of books for plenty of
smal | cor porati ons—to know what ' s general ly
acceptabl e and what's not. And his conclusions could
be subject to exam nation by you folks. You know, |
just don't think this is going to be as nuch of an
i npedi ment or as nysterious as you folks fear. I
think it's going to be real straightforward.

The court did not specify the statute under which the special
magi strate was appointed, or whether he would perform the role
of a referee or an expert.

128 Neither of the parties objected to the special
magi strate's appointnent or the instructions provided by the

court. Hauser's attorney clarified:

I think what the Court's saying 1is that M.
Chmelewski is going to look at these things; he's
going to say: . . . in these accounting situations is
this good accounting or not? Is this reasonabl e,
accurate accounting or not? If that's the way he's
going to do it, | got no problem with that. I
woul dn't want there to be sone suggestion that there's
an el aborate set of rules which is called GAAP in the
sense of a formal reference .

29 In an order setting out instructions for the special

magi strate, the court stated:

The Court's special nagistrate will determne Evald's
March 31, 2001, book value using generally accepted
accounting principles which are appropriate for the
size, function and structure of this corporation. The

special magistrate wll advise the Court of any
departures from GAAP in his report to the Court.
Finally, the special magi strate wl|l report any
substanti al I nconsi stenci es in t he reporting

nmet hodol ogy used by Evald in 2001 vis a vis the
previ ous two years.

Nei ther party objected to the order, and over the next severa

mont hs, the special magi strate obtai ned docunents from Eval d.

12
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30 During the ~course of his inquiry, the special
magi strate discovered that it was inpossible to verify Evald's
financial statenents. Sone of the supporting docunentation
underlying Evald' s conputer summaries had been discarded or were
ot herwi se unavail able. The special nmgistrate deternined that
he could not confirm that the financial statenents represented
"book val ue."

131 Specifically, his May 8, 2006 report expl ai ned:

W have verified that all of the itens on Evald's
bal ance sheet have been recorded in accordance wth
GAAP for F/ Y/ E 3/31/01 except the following itens.
Evald has stated that they are not able to provide the
information needed to verify itens 1 through 5 because
their conputer software sunmarizes data and the
information for the F/Y/ E 3/31/01 is not retrievable.

(1) Physical inventory

(2) Accounts receivable and invoice cutoff procedures
(3) Accounts payable and cutoff procedures

(4) The use of PO clearing account

(5) The use of IC clearing account

Since the value of the business is based on the

bal ance sheet, it 1is necessary to have back up
docunents to support the nunbers reported on the
bal ance sheet. . . . Wthout verification of t he

aforenentioned we cannot confirm that the itens
menti oned above, which are presented on Evald's
bal ance sheet are generated in accordance to Generally
Accepted Accounting Principles.

1 Hauser asserted that accounting detail information was
lost in a conputer system crash. Ehlinger did not argue that
the loss of this informati on was intentional.

13



No. 2007AP4T77

132 Ehlinger filed a notion asking the court to reconsider
its prior decision that he was not entitled to a declaratory
j udgnent . He asserted that the buyout agreenent was not
enforceable because the book value of Evald could not be
cal cul at ed. Hauser opposed the notion, and the court set the
matter for trial on June 29, 2006. Two days before trial,
Hauser requested an opportunity to cross-exam ne the special
magi strate.

133 At the outset of what the court expected would be a
one-day trial, the court clarified the role of the special

magi strat e:

[Qur primary purpose today is to address, see if we
can determne book value to effectuate the Court's
earlier order. | would like to give both counsel an
opportunity to give ne a brief statenment, offer
evi dence that you m ght have, and then argunent.

Regarding calling the special nmagistrate as w tness, |
didn't talk to M. Chm el ewski about this, but |I would
allow either of you to question him regarding just a
couple of things which are essentially clarification
of his reports. One is any arithnetical calculation
he's nade; two is what, what sources he had as a base
to the figures that he used; and third, the opinions
that he nade in his report to the Court. He's not
anybody's expert wtness; but | would, if you have
gquestions just on those aspects of his report, allow
himto testify.

134 Hauser called Evald' s accountant and bookkeeper as
fact w tnesses. He called the accountant that Ehlinger had
engaged as an expert wtness. Additionally, he called the

speci al magi strate as a wtness and cross-examned him

14
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extensively. The exam nation of the special nagistrate occupies
126 pages of the trial transcript.

135 The special magistrate testified that he was unable to
cal cul ate Evald's book val ue based on the financial records that

wer e provi ded:

The conput er records t hat I [ was] gi ven
really . . . were in summarized form And so the
standard that |I'm trying to apply is difficult to
apply in a sunmari zed manner, because you haven't got
any assurances as to what it's made up of
because . . . the accounting procedures that happen on
a day-to-day basis are kind of transparent, you can't
see them . . . And by being able to see that sone
normal accounting procedures were applied, then you
can assure yourself that at least it |ooks like the
docunents were prepared properly to support the
financi al statenent.

He testified that he was unable to validate 76 percent of
Eval d's assets and 90 percent of Evald' s liabilities.

36 Hauser argued that the requisite information was
avai l able and blaned the special magistrate for failing to ask
for it. Additionally, he requested that the court permt himto
present an expert accountant to rebut the special nagistrate's
conclusions. The court declined to do so, but it adjourned the
trial until August so that the special nagistrate could conduct

nore investigation:

| deny your request for a—Ffor time for you to have
your own expert provide a report on book value. I
wll, however, assign the special nagistrate to do as
he testified this norning he could do, and that is,
avail hinself of those itens which are available and
whi ch he m stakenly thought weren't

15
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137 On August 10, 2006, four days before the trial was to
recommence, Hauser submtted nultiple docunents to the court.
They included a "notion in limne to exclude the expert opinion"
of the special magistrate, a "notion for a deposition and ful
cross examnation and the opportunity to present a rebuttal
expert," and a "notion that no adverse inference from m ssing
records is appropriate.”

138 On August 11, the special magistrate submtted a
revised report stating that he could not substantiate the
bal ance for physical inventory, accounts receivable, or accounts
payabl e. He explained that the problens were due to Evald's

accounting software, which sunmarized reports:

This summarizing caused a |lot of reports, which any
normal accounting system would have, to be unavail abl e
for the F/ Y/ E 3/31/01. W could not view a detailed
l[isting or subsidiary |edger report of the A/R aging
report, the A/R account, the A/P account, t he
inventory account, the PO clearing account or the IC
clearing account, as of 3/31/01.

139 The second day of trial was held on Mnday, August 14.
The court was wunable to address Hauser's notions before
recei ving evidence because they were untinely.

40 Hauser again cross-exam ned the special nagistrate at
length. The special magistrate testified that he was unable to
verify Evald's financial statenents because the corporation had
not retained subsidiary |edgers which were necessary to support
t he bal ance sheet.

41 In a witten order dated Novenber 29, 2006, the court

determ ned that the term "book val ue" was indefinite, precluding

16
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the enforceability of the contract. The court concluded that it
could not "cure the contract deficiency by grafting a
requirenent that the value be ascertained by using generally
accepted accounting principles appropriate for a corporation of

Eval d Moul ding's size, structure and function." Further:

As the Court's special magistrate nmade his inquiry,
report and presentation, it becane clear that the
parties' contractual term was too vague to cure.
"Book value" could nean anything from sinple adoption
of the year end statenent to an audited determ nation

The Court's attenpt to give definite nmeaning to the
contract termis as arbitrary as any other definition.

Al though the parties discussed waiting for the year
end statenent in their Decenber 2000 neeting, any
inference that this discussion ratified Defendants'
definition of book value is vitiated by the parties'
agr eenment to have Plaintiff review the books
t hereafter. The parties' conduct is insufficient to
give definite neaning to the vague term

(Gtations omtted).

42 Hauser submtted a "notion for reconsideration, and
for an order setting for trial the issue of the anbiguity of the
term book value in the buy/sell agreenent."” He argued that
"book val ue" was anbiguous rather than indefinite and that the
court commtted a manifest error of |aw At a January 2007
hearing, he remnded the court of the presunptive validity of

contracts:

Counsel: The law is very clear in Wsconsin that
courts do not |ook for ways—+took for fingerholes to
void contracts.

Court: Well, clearly not what | did here. | sought
and struggled to try to hold this contract together.

The court denied his notion.

17
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43 In February, Ehlinger submtted a notion, titled a
nmotion for reconsideration, requesting an injunction prohibiting
Hauser from directing the corporation to pay for the litigation
expenses. > The court denied the notion, concluding that the
corporation had an "interest” in the lawsuit and it would be
"inpossible as we sit here today" to assign fees between Hauser
and the corporation.

44 Hauser appealed, and Ehlinger cross-appealed. The
court of appeals affirnmed the «circuit court wth sone

modi fication of its rationale.® Ehlinger v. Hauser & Evald

Moul di ng, I nc., 2008 W  App 123, 313 Ws. 2d 718, 758

N.W2d 476. It did not determne that the term "book val ue" was
indefinite. 1d., 930. Rather, it concluded that the term was
anbi guous and that the circuit court resolved the anbiguity by
reasonably determning that the parties intended "book value" to
be calculated using GAAP rather than by sinply accepting the
calculation listed on Evald's year-end statenent. 1d., 31.

45 Regarding Ehlinger's cross-petition, the court of
appeal s concluded that the circuit court did not erroneously
exercise its discretion when it determned that Evald' s assets

could be used to pay the defendants' litigation expenses. |d.,

1946, 48. Additionally, it concluded that Hauser was entitled

12 Ehlinger had asked for a similar injunction on four
occasions during the course of the litigation. The court never
granted an i njunction.

13 The court of appeals' mandate neglected to acknow edge
the necessity of remanding to the circuit court for further
pr oceedi ngs.
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to corporate indemification for his own |itigation expenses.
1d., 148.
[

46 This case requires us to exam ne several decisions of
the circuit court and the court of appeals. We nust determ ne
whether the circuit court erred when it concluded that the
undefined term "book value" rendered the buyout agreenent
unenforceable. In addition, we nust determ ne whether the court
of appeals erred by concluding that supporting docunentation is
a necessary conponent of a GAAP conputati on.

147 The interpretation of a contract 1is generally a

guestion of |[|aw. Levy v. Levy, 130 Ws. 2d 523, 528-29, 388

N.W2d 170 (1986). The necessary conponents of a GAAP
conputation is also a question of [|aw We determ ne questions
of |law independently of the conclusions rendered by the circuit
court and the court of appeals. 1d. at 529.

148 We also nust determne whether the circuit court
erroneously exercised its discretion when it denied Hauser
further opportunity to challenge and counter the special
magi strate's conclusions and when it permtted the corporation
to fund the litigation expenses incurred in these proceedings.
W will uphold the circuit court's exercise of discretion if it
"exam ned the relevant facts, applied a proper standard of | aw,
and, wusing a denonstrated rational process, arrived at a

conclusion that a reasonable judge could reach.” DeWtt Ross &

Stevens, S.C. v. @Glaxy Gning & Racing Ltd., 2004 W 92, 921,

273 Ws. 2d 577, 682 N W2d 839.
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11
149 We begin by addressing the issues set forth in
Hauser's petition for review Hauser raises three issues: (A
did the circuit court err when it determned that the undefined
term "book val ue" rendered the agreement unenforceable;!* (B) did
the <court of appeals err Dby concluding that supporting
docunentation is a "necessary conponent” of a GAAP conputation
and (C) did the «circuit ~court erroneously exercise its
di scretion when it denied Hauser's notion to subject the specia
magi strate to conplete cross-exam nation, to depose the special
magi strate, and to present his own expert witness in rebuttal?
We address these issues in turn.
A
50 The disability buyout agreenent sets the price for the
di sabl ed shareholder's shares at "book value." Nevert hel ess,
the agreenent does not define "book value." Both parties agree
that in the absence of a contractual definition, "book value"

refers to the value of the assets of a conpany after deducting

Y 1n his brief to this court, Hauser contends that the
court of appeals erred when it concluded that "book value" was
anbi guous, but then wupheld the <circuit court's reasonable
interpretation of the termwthout a trial. In his brief to the
court of appeals, Hauser argued that the circuit court erred by
concluding that the term "book val ue" was indefinite.
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its liabilities.™ The parties disagree, however, as to which
assets and liabilities should be included in the cal culation and
how t hose val ues shoul d be cal cul at ed.

151 In his conplaint, Ehlinger alleged that the agreenent
was unenforceable because, anong other reasons, it did not
i ndi cate how "book val ue" would be conputed. Over the course of
several years of circuit court proceedings, the court attenpted
to give neaning to the term

152 During the proceedings at the circuit court, Hauser
asserted that the parties intended "book value" to refer to the
value of assets mnus liabilities conputed on the year-end
financial statenments, which are calculated in order to mnimze
tax liability. By contrast, Ehlinger argued that "book val ue"
refers to the value of assets mnus liabilities, conputed
according to generally accepted accounting principles (GAAP).

53 Hauser now argues that the circuit court erred when,
wi thout holding a trial on the intent of the parties, it
concluded that the term "book value”" was "too vague to be
cured.” He asserts that the term may be anbiguous, but it is

not indefinite. Therefore, he argues that a trial on the

15 But see Schumann v. Sanuels, 31 Ws. 2d 373, 377, 142
N.W2d 777 (1966). In Schumann, the court concluded that in the
absence of a contractual definition, "book value" referred to
the "market value of the assets of the conpany after deducting
its liabilities." (Enphasi s added.) Nei ther party cites to
Schumann for this prem se or appears to advance the Schumann
definition.
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parties' intent is necessary to solve what he considers to be a
contractual anbiguity.®

154 There are two distinct questions enbedded within our
inquiry. First, can the parties' agreenment be interpreted to
give neaning to the term "book value"? Second, if it can be so
interpreted, what was the dollar anmount of "book value" on
March 31, 2001?

55 The circuit court concluded that the term "book val ue"
was vague and indefinite, and that the agreenent was therefore
unenf or ceabl e. The court of appeals rejected the circuit
court's conclusion that the term was indefinite. Rat her, it
concl uded that the term was anbi guous.

156 A contract can be anbi guous w thout being indefinite.

See Managenent Conputer Servs., Inc. v. Hawkins, Ash, Baptie &

Co., 206 Ws. 2d 158, 178, 557 N.W2d 67 (1996) ("An anbiguous
contract is not necessarily indefinite."). A contract is
anbi guous when it is "fairly susceptible of nore than one
construction.” 1d. at 177. If a contract term is anbiguous,

extrinsic evidence may be used to help construe its neaning.

1d.

6 1t should be noted that over the course of seven years,
the circuit court held seven days of trial regarding the
enforceability of the buyout agreenent: My 9, 2005 My 10,
2005, July 26, 2005, July 27, 2005, Septenber 7, 2005, June 26,
2006, and August 14, 2006. Additional hearings were held on the
followng dates: My 7, 2002, October 19, 2005, Novenber 17,
2005, Cctober 31, 2006, January 17, 2007, and February 28, 2007.
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157 By contrast, "the definiteness requirenment is relevant
to contract formation, not interpretation.” Id. at 178. A
contract requires nutual assent of the parties and "nust be
definite as to the parties' basic commtnents and obligations."
Id. Mutual assent is judged based on an objective standard,
looking to the express words wused in a contract. Id.
"Vagueness or indefiniteness as to an essential term of the
agreenent prevents the creation of an enforceable contract.”

1d.

158 We have explained that "[Db]Jook value is a term of
anbi guous neani ng" when it is not further defined by a contract.

Schumann v. Sanuels, 31 Ws. 2d 373, 376, 142 N.W2d 777 (1966).

Under sonme circunstances, an undefined term mght not only be
anbi guous, but it mght be indefinite as well. If a contract
termis indefinite, a trial cannot cure the contract deficiency.
159 Here, however, we need not resolve whether the buyout
agreenent is indefinite, anbiguous, neither, or both because
resolution of that question would not change the outcone of this
case. |If we concluded that the contract was indefinite, further
fact-finding could not cure the deficiency and the agreenent
woul d not be enforced. Moreover, if we determned that the
agreenent was anbiguous, a trial on the parties' intentions
would be a superfluous exercise due to the specific
circunstances presented in this case. Because Ehlinger cannot
now validate any clainmed "book value," the contract cannot be

enforced regardl ess of how the termcould be defined.
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160 The parties agree that Ehlinger is entitled to exam ne
the books in order to validate that the buyout price accurately

reflected Evald's book value.!” See Townsend v. LaCrosse Trailer

Corp., 254 Ws. 31, 35 N.W2d 325 (1948). This is a task that
the special magistrate was unable to perform due to the state of
Eval d's financial records.

61 In Townsend, we concluded that the enpl oyee-
stockhol der had the "right to go behind the financial statenent
in order to examne all of the books, records, and files of the
def endant corporation which mght reflect the book value" of his
stock. Id. at 37. In that case, a contract between an enpl oyee
and his enployer provided that upon the enployee's term nation
the corporation had the right to buy out the fornmer enployee's
stocks at a price equal to one-half of their book val ue. e

evaluated the enployee's request to exam ne accounting records

“1In his brief, Hauser agreed that "Shareholders in a
W sconsin corporation have a statutory right to inspect and copy
t he accounting records of the corporation.”

At oral argunent, one of the justices sought to clarify
Hauser's argunent:

Court: Your position is just |look at the books. Look
at the value of the assets on the books, |ook at the
value of liabilities on the books, and divide it in
hal f, right?

Hauser's attorney: Cearly that's our position. But |
do want to clarify it was never our position that Dr.
Ehl i nger wouldn't have the right to dig into the books
to make sure that the books accuratel y—

Court: Sure.

24



No. 2007AP4T77

to support his argunent that the <corporation's financial
statenents did not accurately reflect the book value of the
cor porati on.

62 The corporation argued that the enployee "should be
limted to an exam nation of the financial statenent prepared by
the conpany's auditors . . . because such statenent definitely
sets the book value of the stock.”" Id. at 36. W rejected the
corporation's contention that a financial statenment "definitely
sets the book value of the stock," holding that the book val ue
is not just any value that may be arbitrarily entered upon the
books of a conmpany. 1d. at 37.

63 In this case if we decided that the contract was
anbiguous and a trial on the neaning of "book value" was
warranted, the fact-finder mght accept Hauser's position that
the parties intended "book value" to nean the value of assets
mnus liabilities calculated for tax purposes as recorded on the
year-end statenent. Under those circunstances, Ehlinger would
be entitled to "go behind the financial statenent in order to
examne all of the books, records, and files" of Evald which
m ght reflect that value. This task cannot now be perforned.

164 Alternately, the fact-finder mght accept Ehlinger's
position that the parties intended "book value" to nean the
value of assets mnus liabilities, conmputed according to GAAP
Agai n, Ehlinger would be entitled to exam ne the books, records,
and files, which cannot now be done.

165 Here, regardless of whether the parties intended
assets and liabilities to be conputed on a cost basis, a tax
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basis, a fair market value basis, or any other basis, the
unavailability of Evald's financial records prevents Ehlinger
from exercising his right to examne the books in order to
assess the accuracy of the buyout price. From both a practi cal
and a legal standpoint, the wunavailability of the records
precl udes this agreement from being enforced. !®

166 Typically, an appellate court should decide cases on

the narrowest possible grounds. State v. Bl al ock, 150
Ws. 2d 688, 703, 442 N.W2d 514 (C. App. 1989). | ssues that
are not dispositive need not be addressed. G oss v. Hoffman,

227 Ws. 296, 300, 277 N.W 663 (1938). A court generally wll
not engage in an exercise which circunstances have rendered

purely academ c. State ex rel. Ason v. Litscher, 2000 W App

61, 93, 233 Ws. 2d 685, 608 N W2d 425.
167 Here, the resolution of whether the term "book val ue"
is indefinite or anbiguous has no practical effect upon the

exi sting controversy. W therefore need not resolve the

18 W& accept Hauser's contention that the destruction of
sonme of Evald's books, records, and files was unintentional, and
we draw no inference based on their absence. W do not infer
that the financial statenents prepared by Evald inaccurately
represent the corporation's "book value" as valued on a tax
basi s. Conversely, we cannot nake the opposite inference—that
Evald's financial statenments represent the actual "book val ue”
val ued on a tax basis.
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question.'® W conclude that, under the circunstances presented,
the circuit court did not err when it determ ned that the buyout
agreenent could not be enforced.

B

68 In addition, Hauser contends that the court of appeals
erred by concluding that supporting docunentation is a
"necessary conponent” of a valid GAAP conputation. See
Ehl i nger, 313 Ws. 2d 718, ¢{35. He asserts that under GAAP, a
conpi l ati on does not require supporting docunentation.

169 As a threshold matter, Hauser may be m sconstruing the
court of appeals' conclusion. It is not clear whether the court
of appeal s made a general st at enent t hat supporting
docunentation is a necessary conponent of a valid GAAP
conputation in all cases, or whether it determned only that
supporting docunentation was required under the facts of this

case. ?°

19 Contrary to Justice Roggensack's assertion, we do not
assune that the parties intended Evald's March 31, 2001 bal ance
sheet to be the basis for determning book value. Justice
Roggensack's concurrence, 123. Further, we do not contend that
availability of the docunents that wunderlie Evald' s balance
sheet could cure any anmbiguity or indefiniteness in the proposed
buy-sell agreenent. 1d. W sinply determ ne that we need not
answer the question of what (if anything) the parties intended
by "book value" because resolution of the question would not

change the outcone of the case.

20 The court stated, "[We are satisfied that the use of
GAAP, rather than the use of Hauser's calculations, is the nore
reasonabl e construction of 'book value.' In addition, the
supporting docunentation was a necessary conponent of a valid
GAAP conputation.” Ehlinger, 313 Ws. 2d 718, {35.
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970 Even if Hauser correctly construes the court of
appeal s' conclusion, Hauser's assertion msses the mark. The
question before the court is not what is required to do a

conpil ati on under GAAP, but what is required to determne the

parties' contractual rights.

171 During the two-day trial over the corporation's book
val ue, Hauser cross-examned the special rmagistrate. The
special magistrate agreed that accountants perform three |levels
of service under GAAP: conpilations, reviews, and audits.? He
agreed that it was not necessary to verify financial statenments
when performng a conpil ation.

172 Hauser argues that, based on the «circuit court's
instructions, the special nagistrate was required to "accept the
representations of Evald Mulding, Inc. and Hauser." He asserts
that in performng a conpilation, the special magistrate was not
permtted to express any assurance on the statenents.

173 Hauser's position msconstrues the circuit court's
instructions to the special magistrate. The circuit court did
not ask the special magistrate to perform a conpilation.

I nstead, it asked himto "determine Evald's March 31, 2001 book

2L As the Third Circuit explained, a conpilation provides
"the lowest |evel of assurance regarding an entity's financial

statenents,” expressing "neither an opinion nor any |evel of
assurance. " Qto v. Pennsylvania State Edu. Ass'n, 330 F.3d
125, 133 (3d Cir. 2003). A review provides "limted assurance
on the entity's financial statenents.”™ An audit provides "the
hi ghest |evel of assurance,” and the accountant "provides
verification of the financial statements' clains and assertions,
and expresses an opinion on the entity's financials.” I|d.
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val ue using generally accepted accounting principles which are
appropriate for the size, function and structure of this
corporation.” The special magistrate concluded that he could
not determ ne Evald's book value w thout knowi ng the basis from
whi ch the nunbers on the corporation's financial statenents were
conput ed.

174 The problem with Hauser's argunent is that it assunes

that by "book value," the parties intended nothing nore than the
nunber taken from Evald's year-end statenent. Hauser's argunent
is tantanbunt to an assertion that Ehlinger is required to
accept the value listed on Evald' s year-end financial statenent
w t hout further inquiry. Yet we soundly rejected that argunent

in Townsend. See supra, 9761-62. Al t hough a corporation may

keep its books wthin the confines of the law and as it sees
fit,?” the conpany's financial statements do not "definitely
set[] the book value of the stock." Townsend, 254 Ws. at 36.
C

175 Finally, Hauser contends that the circuit court
erroneously denied his notion to depose and fully cross-exan ne
the special magistrate and to present an expert wtness in
rebuttal. He asserts that the special nmgistrate was appointed
not as a referee under Ws. Stat. 8§ 805.06, but rather as a

court-appointed expert under Ws. Stat. § 907.06. As such,

22 By these deternminations, we do not require accountants to
use GAAP instead of tax accounting principles when keeping their
client's books. I nstead, we sinply reaffirm our prior case |aw
regarding the determ nation of a corporation's book value in a
shar ehol der di spute.
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Hauser argues that the court erred by preventing him from using
all of the tools of the adversary system to challenge and
counter the special magistrate's concl usions.

176 The Wsconsin statutes authorize a court to appoint a
referee to determne "matters of account"” and other conplicated
issues.?® "The role of a referee is to help the court in cases
where the expertise of the referee is needed" to assist the
court in obtaining facts and arriving at a correct result in

conplicated Ilitigation. Patricia G aczyk, The New Wsconsin

Rul es of Cvil Procedure Chapters 805-807, 59 Marq. L. Rev. 671,

683-84 (1976).

177 The procedure for appointing a referee in Wsconsin is
simlar to the procedure for appointing a nmaster under the
Federal Rules of Civil Procedure, Rule 53. The court order
appointing a referee and describing the referee's powers is
called a "reference." If a party wshes to contest the
reference, it should nove the court to revoke the reference. 3A

Jay E. Genig, Wsconsin Practice Series: Cvil Procedure 35 (3d

ed. 2003) (citing La Buy v. Howes Leather Co., 352 U S 249

(1957)).

178 Section 805.06(3) provides a circuit court with broad

discretion in crafting the reference. Al though a referee is

22 A reference shall be the exception and not the
rule. . . . [I]n actions to be tried wthout a jury, save in
matters of account and of difficult computation of damages, a
reference shall be nmade only wupon a showing that sone
exceptional condition requires it." Ws. Stat. § 805.06(2)

(enmphasi s added).
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generally permtted to conduct hearings and subpoena w tnesses,
the reference may specify or limt the referee's powers. It nay
direct the referee to "receive and report evidence only." Ws.
Stat. § 805.06(3); see also Genig, supra, at 36 ("The order nmay
direct the referee to report only upon particular issues, to do
or perform particular acts, or to receive and report evidence
only.").

179 The referee nust file his or her report with the clerk
of court. Ws. Stat. 8§ 805.06(5)(a). Parties may object to the
referee's report wthin 10 days of filing. Upon objection and
after a hearing, the court is permtted to adopt the report,
modify it, reject it in whole or in part, receive further
evidence, or reconmt it wth instructions. Ws. Stat.
8§ 805.06(5) (b).

180 Wsconsin statutes also permt a court to appoint an
expert W tness. See Ws. Stat. § 907.06. Wien the court
appoints an expert wtness, the parties my take the expert's
deposition and the expert can be called as a witness by either
the court or a party. Hauser contends that because the referee
did not conduct hearings or file his report with the court, he
was an expert wtness, subject to discovery and full cross-
exam nati on.

181 The court did not cite to either the referee statute
or the court-appointed expert witness statute when it appointed
the special magistrate and instructed himto determ ne the book
val ue of Evald. Nevertheless, it is apparent from the record
that at the tinme of appointnent, the parties and the court

31



No. 2007AP4T77

understood the role of the special magistrate to be anal ogous to
a referee or a naster. Conmput ati on of Evald' s book value was a
"matter[] of account"” that had proved to be a conplicated issue
whi ch the parties had disputed over the course of several years.
It appears that the court determned that it required the
expertise of the special nagistrate to help the court obtain
facts and arrive at a correct result.

182 In its order appointing the special magistrate, the

court specified the nmmgistrate's role as follows: he "wll

determne Evald's March 31, 2001 book value,"” "w Il advise the
Court of any departures from GAAP," and "wll report any
substantial inconsistencies" in Evald s books. During a

hearing, the court clarified that the special nmagistrate was to
receive and report evidence only. The court stated: "[Y]ou're
required to answer inquiries of the Special Magistrate, but |
don't want any advocacy." Further, the court prohibited ex
parte conversati ons.

183 Hauser agreed to the procedure outlined by the court.

During a hearing, his attorney stated:

I think what the Court's saying 1is that M.
Chmelewski is going to look at these things; he's
going to say: . . . in these accounting situations is
this good accounting or not? Is this reasonabl e,
accurate accounting or not? If that's the way he's
going to do it, | got no problemwth that.

It was only after the special nagistrate's report was conplete
and he concluded that he was unable to verify Evald' s assets and

liabilities that Hauser first objected to the proceedings. The
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record does not evince an understanding by the parties that the
speci al magi strate was appoi nted as an expert Ww tness.

184 The court first discussed the special magistrate's
appointnent at a hearing held on October 19, 2005. Over the
course of the followmng nine nonths, the special nmagistrate
i nvestigated Evald' s books, conmunicated with the parties, and
prepared drafts of his report.

185 Neither party asserted a right to cross-exam ne the
special nagistrate until June 27, 2006, two days before trial
At that point, Hauser first asserted that the special magistrate
was an expert w tness subject to cross-examnation. The circuit
court permtted a l|limted cross-examnation of the special
magi strate, but it clarified that "[h]e's not anybody's expert
W tness. "

186 Further, neither party requested an opportunity to
depose the special magi strate or present rebuttal expert
testinmony until after the trial had already commenced. Toward
the end of the first day? and in response to an objection by
opposi ng counsel, Hauser's attorney first suggested that he
should be entitled to depose the special nmagistrate and present
his own expert w tness.

187 Under these circunstances, Hauser forfeited his right

to object to the procedures specified by the court in the

24 1t appears that the parties and the court expected the
trial to last only one day and for the court to issue a final
judgnent based on the court's decision. In fact, due to
unresol ved questions that enmerged during the trial, the court
was required to schedul e a second day.
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r ef erence. See State v. Ndina, 2009 W 21, 9929-30, 315

Ws. 2d 653, 761 N.W2d 612. W conclude that the circuit court
did not erroneously exercise its discretion when it denied
Hauser the opportunity to subject the special nmagistrate to a
broader scope of cross-examnation, to depose the special
magi strate, and to present his own expert witness in rebuttal.
188 At oral argunent, both parties expressed admration

for the circuit court's persistent and pragnatic attenpts to

resolve this conplicated litigation. Nevert hel ess, Hauser
points to certain procedural irregularities at the circuit
court. For instance, although the special magistrate submtted

his report to the court and the clerk of courts provided the
report to the parties, there is no indication that the clerk of

courts filed the report in the circuit court record.® See Ws.

2> Justice Ziegler's concurrence/dissent asserts that the
parties could not have been clear about their opportunity to
object to the special magi strate's report. See Justice
Ziegler's concurrence/dissent, 1207. Such an assertion is a
m sread of the record.

The record reveals that the clerk of court provided the
special magistrate's report to the parties at sonme tinme prior to
June 1, 2006—at |east 29 days before the June 29 trial. The
record also reveals that Hauser exercised his opportunity to
obj ect.

Hauser first objected to the report by letter on June 6.
He asserted that the report inaccurately stated that Evald was
an S-Corporation rather than a C-Corporation, and that the
report failed to account for a calculation of an accrual for
deferred inconme taxes. The special nmagistrate adjusted his
report to reflect that Evald was a C Corporation.
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St at. § 805.06(5)(a). Furt her, during Ehlinger's cross-
exam nation of the special magistrate, he asked the mmgistrate

about his opinions to a reasonable degree of accounting
certainty"—a phrase generally reserved for expert w tnesses.

189 Because referee appointnents are an exceptional
procedure, ®® the court, the parties, and the referee will often
be unfamliar with the process. It would have been better had
the reference nore clearly defined the special nagistrate's
powers and responsibilities. A reference should clearly
delineate the court's expectations regarding the types of
evidence the referee should examne and the form of the report,
i ncluding whether the referee should make findings of fact and
concl usions of [|aw Explicit paraneters that are enunerated in
a reference will help clarify the procedures and keep the court,
the parties, and the referee on track.

190 Nevertheless, on this record we are satisfied that at
the tinme the order appointing the special magistrate was issued,

the court and the parties contenplated that +the specia

magi strate would fulfill the role of a referee. W are also
satisfied that the parties were given a full opportunity to
The June 29 trial was scheduled as a one-day trial. At

trial, Hauser again objected to the report, asserting that the
special magistrate had failed to consider certain financial
docunent s. The court adjourned the trial so that the special
magi strate coul d consider these docunents. However, the specia
magi strate indicated that the docunents did not alter his
conclusion that he was unable to determ ne the book value of
Eval d.

%6 See Ws. Stat. § 805.06(1).
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object to the special nagistrate's factual determ nations. e
therefore conclude that the «circuit ~court's exercise of
di scretion was not erroneous.

|V

191 We turn next to Ehlinger's cross-petition for review,
which presents an issue of first inpression in Wsconsin.
Ehlinger argues this is primarily a di spute between sharehol ders
and it was inproper for Hauser's litigation expenses to be paid
fromthe corporate till.

192 Both Hauser and Evald are nanmed parties in this
di sput e. During the proceedings in circuit court, Ehlinger
| earned that Hauser was directing the corporation to pay for the
defendants' |litigation expenses. On four occasions, Ehlinger
asked the circuit court to enjoin Hauser from paying for the
l[itigation with corporate funds.

193 In addressing Ehlinger's concern, the circuit court
opined that it presented a close call. Wt hout further
di scussion, the court concluded that the corporation had an
interest and that is was nore than a nomnal party in the
[itigation:

| think that the prospective attorney fee sourcing is
a closer issue. But it seens to nme that the
Corporation is nore than a nomnal party; it does have
an interest here and, seens to nme, would be inpossible
for the Court as we sit here today to ascertain
prospectively how to assign any attorney's fees.

Accordingly, it denied Ehlinger's notion.
194 Ehlinger contends that this action is primarily a

di spute between two shareholders, and that the corporation is
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only a party to the action so that the court has jurisdiction to
order its dissolution. Thus, he argues that it was inproper for
the defendants' litigation expenses to be paid from the
corporate till.

195 Under these circunstances, it would be appropriate for
the corporation to fund the lawsuit if either Evald indemified
Hauser for actions he took in his capacity as a corporate
officer or the corporation spent its funds in its own defense.
We address these argunents in turn.

196 In his brief to this court, Hauser contended that he
had been indemified by the corporation for expenses incurred on
his behalf as a corporate officer. Ws. Stat. § 180.0851(1) and
(2) require indemification of an officer under certain
circunstances when the officer "was a party because he or she is

a director or officer of the corporation.”

197 Under the statute, however, indemification is not
sel f - executi ng. Rat her, certain formalities are required.
There is a good policy reason for these formalities. They

prevent after-the-fact justification for taking corporate funds
for personal use. Wthout these fornmalities, an officer could
direct the corporation to pay funds for his own defense and only
| ater assert that he had been indemified by the corporation.

198 "A director or officer who seeks indemification under
[ 180.0851] shall make a witten request to the corporation.”
Ws. Stat. § 180.0851(3). Further, if the officer wants the
corporation to pay the expenses in advance of a final
di sposition, the officer nust provide the corporation with "[a]
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witten affirmation of his or her good faith belief that he or
she has not breached or failed to perform his or her duties to
the corporation” as well as "[a] witten undertaking, executed
personally or on his or her behalf, to repay the allowance" if
it is later determned that indemification is not required.
Ws. Stat. § 180.0853.

199 An officer who is "successful on the nerits or
ot herw se" is entitled to indemification wunder section
180.0851(1).%" An officer who was not successful may still be
entitled to indemification under sub. (2), but there nmust be a
"determ nation of whether indemification is required."” Ws.
St at . 8§ 180.0851(2)(b). Section 180.0855 prescribes Si X
procedures by which the determnation that a director is

entitled to i ndemification can be nade. 8

2 Ws. Stat. § 180.0851(1) provides that "[a] corporation
shall indemify a director or officer, to the extent that he or
she has been successful on the nerits or otherwwse in the
defense of a proceeding, for all reasonable expenses incurred in

the proceeding . . . ." Hauser does not assert that he is
entitled to indemification under sub. (1), likely because he
has not been successful in the defense of this proceeding and
did not follow the procedural requirenents in section

180. 0851(3) and section 180.0853.

28 Section 180.0855 provides that the director seeking
i ndemmi fication shall select one of the follow ng six neans for
determining the right to indemification: (1) a majority vote of
a quorum of disinterested directors; (2) independent |[egal
counsel; (3) a panel of three arbitrators; (4) an affirmative
vote of the shares (but not the shares of any sharehol der
interested in the litigation); (5) court order under § 180.0854;
or (6) any other nethod provided for in any additional right
(not applicabl e here).
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1100 G ven the deadl ock of the board of directors in this
case, the only viable option would have been a court order.
Section 180.0854(1) provides that "a director or officer who is
a party to a proceeding may apply for indemification to the
court conducting the proceeding or to another court of conpetent
jurisdiction.” The court "shall order indemification" if it
determnes that the director is entitled to indemification
under the statute or that the officer is fairly and reasonably
entitled to indemification in view of all the relevant
circumstances. |d. 8§ 180.0854(2).

101 In his brief in this court, Hauser contended that the
circuit court ordered his indemification under Ws. Stat.
8§ 180.0854(1). The record does not support this assertion.

102 Hauser did not follow any of the formalities described
above. There is no indication in the record that Hauser nade a
witten request to Evald for indemification as required by
section 180.0851(3). Further, there is no indication that he
provided a witten affirmation of his good faith belief and a
witten undertaking to repay the allowance if necessary as
requi red by section 180.0853. Finally, there is no indication
that he applied to the court for indemification under section

180. 0854. *° Rather, it appears that he sinply directed the

2 The court of appeals mistakenly concluded that "the
circuit court did in fact order that Hauser be indemified.™
Ehl i nger, 313 Ws. 2d 718, 148. In fact, there is no indication
that Hauser ever applied to the court for indemification, and
there is no order for indemification in the record.
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corporation to pay all legal expenditures for the pending
| awsui t .

1103 W need not determ ne here whether Hauser could have
been indemified by court order had he followed the statutory
procedure. Rather, we sinply observe that Hauser did not follow
that procedure and was therefore not entitled to indemification
by Eval d.

1104 At oral argunment, Hauser abandoned the assertion that
he had been indemified and instead argued that under these
circunstances, he could have been indemified. Wen his
attorney was asked to pinpoint the order for indemification, he

responded that he could not:

Vll, let me bury this indemification issue. | don't
think it was ever asked for, and frankly I don't think
the trial court ever explicitly ordered it. | think

the court of appeals was essentially saying that the
trial court could have done so and perhaps inpliedy
did so when it denied all of Dr. Ehlinger's notions.

Justice Prosser suggests that by failing to rule on
Ehlinger's notions to enjoin the corporation from paying the
litigation expenses, the circuit court exercised its discretion
to order Hauser's indemification. See Justice Prosser's
concurrence/ di ssent, 9193. This assertion is incorrect for two
reasons.

First, the statute does not authorize indemification by
defaul t. A court's failure to rule on a notion cannot be the
functional equivalent of ordering indemification. Second, when
the court finally denied Ehlinger's notion for an injunction in
February of 2007, the court did not cite or discuss statutory

indemmification at all. See supra, 193. Accordingly, the
circuit court did not "exercise its discretion” on the subject
of indemification. Cf. Justice Prosser's concurrence/dissent
19193- 194.
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105 Havi ng abandoned the argunent that he was indemified
by Eval d, Hauser now rests exclusively on the assertion that the
litigation expenses were incurred in defense of the corporation.
He notes that Evald is a named party, and he asserts that Evald
could retain counsel to represent its own interest in a
di ssol uti on proceedi ng.

106 Hauser cites to Petition of Levitt, 492 N Y.S. 2d 736

(N.Y. App. Dv. 1985), as authority for his argunent. That
case, however, tends to undermne his argunent. The Levitt
court clearly states t hat "in t he usual di ssol ution
proceeding, . . . the corporation appears as a nomnal party and

the proceeding anbunts to a dispute between the sharehol ders[.]"
Ild. at 742. The corporation appears as a party "for the limted
and passive purpose of rendering it anenable to the orders of

the court.” Id. (citing Matter of Clenente Bros., 239 N Y.S 2d

703 (N. Y. App. Div. 1963)).
1107 The Levitt court acknow edged t hat t here are

exceptions to this general rule:

[ T]here appears to be nerit to [the non-dissenting
stockhol der] Toohey's claim that, inasnmuch as he had
al ready exercised his buy-out option under [New York
lawj, all that renmains is a determnation of the fair
value of the [other shareholder's] stock, and once
that is nmade, he will be the beneficial owner of all
the corporate stock. Therefore, it may be found that,
as to the period after Toohey's exercise of the buy-
out option . . . , there was no inpropriety in his use
of corporate funds to pay his own |egal expenses.
Corporate funds could not, however, be properly used
to pay his counsel fees incurred prior to that
el ecti on.

41



No. 2007AP4T77

1108 In this case, the question at the core of the parties’
di spute was whet her Hauser was entitled to invoke the disability

buyout agreenent and thus becone the "beneficial owner of all

the corporate stock.”™ The circuit court concluded that he was
not . As such, this case does not fit wunder the exception
enunerated in Petition of Levitt. Rat her, this is "the usual

di ssol ution proceeding," which "anbunts to a dispute between the
shar ehol ders. " ¥

1109 W acknow edge that under sone circunstances, a
corporation can and does retain counsel for its own defense in a

di ssol ution proceedi ng. In Esposito v. Riverside Sand & G avel

Co., 191 NE 363 (Mss. 1934), the defendant caused the

corporation to retain counsel to resist dissolution and directed
t he paynent of corporate funds for the litigation expenses. The

court concluded that these actions were reasonabl e:

[ T]he corporation was attacked; [] both a tenporary
and a permanent receiver for the corporation was
prayed for in the bill; and [] there was a prayer for
the liquidation of the assets of the corporation.
the practical danger to the corporation cannot
be pronounced so negligible that it could well have
ignored the plaintiff's suit as the plaintiff now

30 see also Reinschreiber v. Lipp, 416 N Y.S.2d 31 (NY.
App. Div. 1979) (concluding that "[t]he trial court abused its
discretion in directing that the funds of the corporations be
used to reinburse the [shareholder resisting dissolution] for
the <cost of attorney's fees incurred in defending the
di ssolution proceedings."); Application of Cant el no, 104
NY. S 2d 282 (NY. App. Dwv. 1951) ("In the dissolution
proceeding of the corporation [which had two 50 percent
sharehol ders,] the court had no power to fix the fees of
attorneys who were retained by [one of the shareholders] to
resist the dissolution.")
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cont ends. The corporation was not a nere nom nal
def endant .

|d. at 364.
1110 W have repeatedly stressed, however, that the
interests of shareholders and the corporation are not always the

sarne. See, e.g., Button v. Hoffman, 61 Ws. 20, 20 N.W 667

(1884); M Ilwaukee Toy Co. v. Industrial Comm ssion, 203 Ws.

493, 234 NW 748 (1931). Additionally, the corporation may not
assunme a "mlitant alignment on the side of one of two equal,

di scor dant st ockhol ders. " Mat t er of Clenente Bros., 239

N.Y.S.2d at 706. In this case, Evald does not have an interest
i n whether Ehlinger renmains a sharehol der.

1111 Here, only one answer, signed by Attorney Ahrens, was
filed in response to the conplaint. Thr oughout the proceedi ngs
and in the court filings, Attorney Ahrens repeatedly signed on
the defendants' behalf.3 The singularity of Attorney Ahrens'

representation is indicia that only one interest is being

31 For instance, Attorney Ahrens was the only counsel to
sign the followng docunents on behalf of the defendants:
Def endants’ Motion to Dismss Pursuant to Ws. Stat. § 805.17(1)
(filed August 29, 2005), Defendant's [sic] Mdtion for Partial
Reconsi der ati on of Sept enber 9, 2005 Rul i ng Regar di ng
Particularization and Trial of Any Caim by Plaintiff of Wste
By Defendants (filed Septenber 9, 2005), Notice of Mdtion and
Motion in Limne (filed January 27, 2006); Stipulation and Order
(stipulating to the entry of exhibits for the 2005 trial, filed
June 21, 2006); Notice of Mdtion and Mdtion for Reconsideration
and for an Order Setting for Trial the Issue of the Anmbiguity of
the Term Book Value in the Buy/Sell Agreenent and Wether
Defendant's [sic] Substantially Perfornmed (filed Decenber 11,
2006); Notice of Appeal (filed April 25, 2007).
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represented—that of Hauser, one of the two equal, discordant
shar ehol der s.
1112 A review of the record underscores the conclusion that

this is a dispute between shareholders and Evald is nerely a

nom nal party. In his conplaint, Ehlinger asked the court to
enter a judgnent declaring that Hauser "has no present
right . . . to require plaintiff to tender his shares of Evald
Moul ding, Inc. for redenption by that corporation.” He sought
j udi ci al di ssolution of the corporation because "[t]he

shar ehol ders of Eval d are deadl ocked in voting power."

113 Ehlinger clarified that "Evald is naned as a defendant
because plaintiff seeks judicial dissolution of Evald because of
i npasse and because of the actions of defendant Hauser." Under
these facts, the corporation was not nade a defendant in any way
related to the corporation's actions towards Ehlinger. Rat her ,
it is Hauser's actions that formthe basis of the conplaint.

1114 W have concluded that Hauser was not entitled to
indemification according to the provisions of Ws. Stat.
§ 180. 0855. We further determne that Evald may not mlitantly
align itself on the side of Hauser, one of two equal, discordant
sharehol ders, by paying for expenses incurred by Hauser in
defense of his actions as a sharehol der.

1115 Here, although the court concluded that Evald had an
interest in the dispute, it did not define that interest or
apply the relevant |aw. Therefore, we conclude that the circuit

court erroneously exercised its discretion by failing to enjoin
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Hauser from charging the litigation expenses to the corporation.

See State v. Delgado, 223 Ws. 2d 270, 281, 588 N.wW2d 1 (1999).

\Y

116 In sum we conclude that the circuit court did not err
when it determned that the agreenent was unenforceable. Bot h
parties agree that Ehlinger is entitled to examne Evald' s books
to determ ne whether they accurately reflect the corporation's
assets and liabilities, a task that the special nagistrate was
unable to perform due to the state of Evald' s records.
Accordingly, we need not resolve whether the contract 1is
indefinite or anbiguous here because under these circunstances,
it cannot be enforced.

117 Further, to the extent that Hauser's characterization
of the court of appeals' decision is accurate, we determ ne that
hi s argunent about the scope of GAAP fails. The question is not
what is required under GAAP, but what is required to determ ne
the parties' rights.

1118 W also conclude that the <circuit court did not
erroneously exercise its discretion when it denied Hauser the
opportunity to subject the special magistrate to a broader scope
of cross-exam nation, to depose the special magistrate, and to
present his own expert witness in rebuttal.

1119 Finally, we concl ude t hat t he circuit court
erroneously exercised its discretion when it permtted the
corporation to pay Hauser's litigation expenses. We determ ne
that Hauser was not entitled to indemification by Evald
according to the provisions of Ws. Stat. 8§ 180.0855. Furt her
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under these facts, the litigation expenses were not incurred by
the corporation for its own defense.

1120 Accordingly, we affirm the court of appeals as
nodi fied in this opinion and remand to the circuit court for the
appoi ntnent of a receiver.

By the Court.—Fhe decision of the court of appeals is
nodi fied and affirmed and, as nodified, the cause is renmanded.

121 N. PATRI CK CROCKS, J., did not participate.
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1122 PATI ENCE DRAKE ROGGENSACK, J. (concurring). | wite
in concurrence because | conclude that WIIliam Ehlinger
(Ehlinger) and Jon Hauser (Hauser) had no binding buy-sell
agreenent in regard to valuing a shareholder's interest in Evald
Moul ding, Inc. (Evald). The proposed buy-sell agreenent is

irretrievably indefinite in that it does not define an essenti al

term of the proposed agreenent, i.e., on what basis Evald's
assets and liabilities are to be valued in calculating book
val ue. Accordingly, | conclude that the proposed buy-sel

agreenent is unenforceabl e.

11223 1 also wite in concurrence because | conclude that
the mpjority's theory that the proposed buy-sell agreenent is
unenforceable due to Hauser's failure to preserve sufficient
corporate records to verify Evald' s March 31, 2001 bal ance sheet
rests on three unspoken assunptions, with which | am not in
agreenent . The first assunption is that the proposed buy-sell
agreenent between Ehlinger and Hauser intended Evald' s March 31,
2001 bal ance sheet to be the basis for determ ning book val ue no
matter on what basis that balance sheet's assets and liabilities
were val ued. The second assunption is that Hauser had an
obligation to maintain docunments sufficient to verify Evald's
March 31, 2001 bal ance sheet. The third assunption is that
having the docunments that wunderlie Evald's March 31, 2001
bal ance sheet will cure any anbiguity or indefiniteness in the

proposed buy-sell agreenent. None of those assunptions is
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war r ant ed. Accordingly, for the reasons set forth below,
respectfully concur.
. BACKGROUND

1124 The lengthy history of this case is ably set out in
the nmpjority opinion and need not be repeated here. Suffice it
to say that on June 20, 2001, Hauser invoked the disability
buyout provision of the proposed buy-sell agreenment based on
Ehlinger's disability. Because that agreenent used the term
"book value” as the neasure for determning a shareholder's
interest in Evald, Hauser calculated what he asserted was the
book value of Evald at the relevant tine, the end of Evald's
fiscal year, March 31, 2001. Hauser offered Ehlinger $431, 400
to purchase his stock in Evald.

1125 Ehlinger agreed that Evald's book value was the
nmeasure for ascertaining the value of his stock, but he
concluded that book value had been understat ed. Therefore, he
refused Hauser's offer.

1126 Ehlinger also asked that Evald's financial records be
audited and the book value be determ ned based on that audit.
Hauser refused, and because Hauser and Ehlinger are equal
shar ehol ders, no audit was done.

1127 In the Jlawsuit that is now before wus, Ehlinger
asserted that Hauser had cal cul ated book value on a tax basis,
that the accounts receivable were undervalued and that all of
the liabilities listed on the March 31, 2001 bal ance sheet were
not valid obligations of Evald. Therefore, he asserted that the

March 31, 2001 bal ance sheet could not be used to determ ne the
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true book value of Evald. He also asserted that he had not been
provided wth sufficient supporting docunentation to fully
revi ew Hauser's determ nati on of book val ue.

128 The circuit court appointed a special nmmgistrate to
det erm ne whet her book value could be cal cul at ed. However, the
special nmagistrate concluded that he could not verify Evald's
book value at fiscal year end because of the |lack of supporting
docunent ati on. He explained that he could not verify Evald' s
physi cal inventory, accounts receivable and accounts payable,
all of which were material to a determ nation of book val ue.

1129 Thereafter, the circuit court determned that the

proposed buy-sell agreenent was hopelessly indefinite and
t herefore, wunenforceable. Hauser appeal ed. After concl udi ng
that the proposed buy-sell agreenent was anbi guous, not

indefinite, the court of appeals affirmed the circuit court.

Ehl i nger v. Hauser & Evald Mulding, Inc., 2008 W App 123, 931,

313 Ws. 2d 718, 758 N. W 2d 476.

1130 The majority opinion concludes that the |ack of
docunentation to verify the March 31, 2001 bal ance sheet nakes
it wunnecessary to determne whether the <circuit court was
correct in determning that the proposed buy-sell agreenent was
indefinite or the court of appeals was correct in determning

that the proposed agreement was ambi guous.?

! Majority op., 759.
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1. Dl SCUSSI ON
A. Standard of Revi ew
131 Whet her an agreenent? is anbi guous is a question of |aw

for our independent review. Moran v. Shern, 60 Ws. 2d 39, 46-

47, 208 N.W2d 348 (1973); Town of Neenah Sanitary Dist. No. 2

v. Cty of Neenah, 2002 W App 155, 99, 256 Ws. 2d 296, 647

N.W2d 913. W also decide as a question of |aw whether a

proposed agreement is indefinite. See Gerruth Realty Co. .

Pire, 17 Ws. 2d 89, 94-95, 115 N.W2d 557 (1962).
B. General Contract Principles
1132 An agreenent is anbiguous if it is capable of nore

than one reasonable interpretation. Mnt. Conputer Servs., Inc.

V. Hawkins, Ash, Baptie & Co., 206 Ws. 2d 158, 177, 557 N W2d

67 (1996). An agreenent is indefinite when an essential term of
the agreenment is so uncertain as to prevent the creation of an
enforceable contract. |d. at 178. Determning that a contract
is anmbiguous or that it is indefinite has different consequences
for the parties to a proposed contract.

1133 If an alleged agreenent is anbiguous, the |aw presunes
that a binding contract has been nade and a fact question arises
as to what the parties neant by the anbiguous term at the tine

the agreenent was nade. Bank of Sun Prairie v. Qpstein, 86

Ws. 2d 669, 674-76, 273 N.W2d 279 (1979); Lenke v. Larsen Co.,

35 Ws. 2d 427, 431-32, 151 N.W2d 17 (1967). Addi tional ly,

when an agreenent is anbiguous, the meaning of the agreenent is

21 wuse agreement and contract interchangeably in this

concurrence.
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not determned solely by the face of the agreenent; extraneous
evidence of the intent of the parties may also be considered.

Patti v. W Mch. Co., 72 Ws. 2d 348, 351, 241 N WwW2d 158

(1976) . The parties to the agreenent may testify about what

they intended the anbiguous termto nean when they entered into

the contract. ld. at 354-55. The trier-of-fact wll then
determ ne what the parties intended. |Id.
1134 On the other hand, iif an alleged agreenment is

indefinite as to an essential term no enforceabl e agreenent has
been nmade because the parties have not agreed to their

particul ari zed obligations. Shetney v. Shetney, 49 Ws. 2d 26,

38, 181 N.W2d 516 (1970); 1 Corbin on Contracts § 95, at 394

(1963). The requirenment that a contract's essential terns be
definite stens from requiring mutual assent, or a "neeting of
the mnds,” to create an enforceable agreenent. 1 Corbin on
Contracts 8§ 4.13, at 634-37 (rev. ed. 1993).

1135 As we have explained, an indefinite agreenent is no

agreenent at all. Gerruth Realty, 17 Ws. 2d at 93. St at ed

otherwi se, "the definiteness requirenent is relevant to contract

formation, not [contract] interpretation.” Mgnt.  Conput er

Servs., 206 Ws. 2d at 178.

1136 An enforceable agreenent s not created when an
essential term is indefinite. Id. An essential term is
definite when there is nutual assent as to its neaning by the
parties to the agreenment. 1d. An objective standard is used to
determ ne whether there has been nutual assent. Id. If an

essential term of an agreenent is indefinite, it renders the
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contract unenforceable and our analysis of the alleged agreenent
ends with that determ nation
C. Proposed Buy-Sell Agreenent
137 The <circuit court held extensive hearings on the
meani ng of book val ue. At their conclusion, the court found
that "'[b]ook value' could nmean anything from sinple adoption of

the year end statenent to an audited determ nation.” Menorandum

Decision 1 (Jefferson County GCr. C. Nov. 29, 2006). It also
found that "[t]he parties' <conduct is insufficient to give
definite neaning to the vague term?"” Id. at 2. The circuit
court then concluded that it nust "grant[] Plaintiff's notion to
decl are ' book value' undeterm nable.” 1d.

7138 On review, we sustain a circuit court's findings of

fact unless they are clearly erroneous. Phel ps v. Physi cians

Ins. Co. of Ws., Inc., 2009 W 74, 934, 319 Ws. 2d 1, 768

N.W2d 615 (citing Steinbach v. Geen Lake Sanitary Dist., 2006

W 63, 710, 291 Ws. 2d 11, 715 N.W2d 195). Wether an all eged
contract is indefinite can be deternmined by the trier-of-fact or

as a matter of |aw Mgnt. Conputer Servs., 206 Ws. 2d at 178

Here, according to the findings and conclusions of the circuit
court, the indefiniteness of book value could not be nade nore

certain by surrounding circunstances. See Cerruth Realty, 17

Ws. 2d at 92.

1139 I conclude that the circuit court's findings are not
clearly erroneous and that the proposed buy-sell agreenent is
i ncurably indefinite. First, there is nothing in the record

from which to ascertain the basis upon which the parties decided
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that book value was to be calculated, when the proposed
agreement was signed.® Yet, that is the relevant tineframe for

establishing the nmeaning of book value. See Bank of Sun

Prairie, 86 Ws. 2d at 674-76.

1140 Second, while book value is generally accepted as the
assets of a corporation less its liabilities, there is no
uni versal nmethod by which a corporation values its assets and
liabilities. For exanple, assets could be valued on a cost
basis, a tax basis, a fair market value basis or sone other
basi s. The proposed buy-sell agreenent is silent about
valuation of Evald' s assets and liabilities for purposes of a
shar ehol der buyout. Book value, with no further instructions
about what is to be included and on what basis valuation is to
be nade, is too anorphous a term to provide the definiteness
necessary to create an enforceabl e agreenent.

1141 For example, in Gardner v. Gardner, 190 Ws. 2d 216,

527 N.W2d 701 (Ct. App. 1994), the court of appeals upheld a
settlement agreenent because the wife was infornmed by separate
counsel that there was a difference between book value and the
fair market value of certain stock. I1d. at 230-31. Therefore,
she could not conplain that her husband had not adequately
di sclosed a major asset in the estate, which was |isted as book

val ue. | d. In Wsconsin Departnent of Revenue v. River City

Refuse Renoval, Inc., 2007 W 27, 299 Ws. 2d 561, 729 N W2d

396, we described a conputation of book value as "subtracting

3 The proposed buy-sell agreement was signed on August 14,
1992.
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the accunul ated depreciation" from "the original purchase price"
of assets, during a transfer of assets between a subsidiary and
a parent conpany. 1d., 98.

1142 In Schumann v. Samuels, 31 Ws. 2d 373, 142 N.wW2d 777

(1966), the parties had a partnership agreenment that addressed

buyouts upon retirenent. In regard to valuation, that agreenent
provi ded:

"[ Bl]ooks shall be kept on . . . a cash receipts and

di sbursements nmethod of accounting, wth wuse of

i nventories. However, this result is to be achieved

by making the daily entries on the accrual system and
adjusting them on any valuation date to the cash
receipts and disbursenents nethod, with wuse of
inventories."

Id. at 374.

1143 Schumann decided to retire, and Sanuels elected to
purchase his interest under the above quoted provision of the
partnership agreenent. Id. at 375. We concluded that even
t hough both parties agreed that Schumann's interest could be
purchased for book value, the agreenment was nevertheless
unenforceable. 1d. at 376-77. As we explained, "[t]here is no
doubt that 'book value' can be alnost anything that the parties
to a contract clearly define it to be." 1d. W then renarked

that in Townsend v. La Crosse Trailer Corp., 254 Ws. 31, 35

N.W2d 325 (1948), we said that book value was "'the market
val ue of the assets'" less the conmpany's liabilities. Schumann,
31 Ws. 2d at 377 (quoting Townsend, 254 Ws. at 36). W then
i nposed Townsend's determ nation of book value on the parties.

1d.
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1144 While we may have reached the correct result for the
parties in Schumann, we cannot apply its reasoning here because
Townsend did not decide that book value equal ed "nmarket val ue”
of assets less the conpany's liabilities. Rat her, Townsend was
a discovery case in a pre-conplaint filing posture where the
plaintiff wanted to view a |list of docunents to determne
whether he could file a conplaint alleging that the balance
sheet provided to him was fraudulently constructed. Townsend,
254 Ws. at 36-37. Suffice it to say that the definitions
ascribed to book value and the nethods used in calculating book
val ue vary considerably from case to case.

1145 Third, Hauser does not <contend that the <circuit
court's finding, that book value under the buy-sell agreenent

could mean anything from sinple adoption of a year end statenent

to an audited determination, is clearly erroneous. | nst ead, he
argues that the circuit court "incorrectly diagnosed the problem
as indefiniteness instead of anmbiguity.” Hauser's brief in
chief, 17. The findings of the circuit court cannot be set

aside by sinply contending that the legal issue is whether the
proposed agreenent is anbi guous rather than indefinite.

146 | conclude that the proposed agreenent is indefinite
as a matter of law, irrespective of whether that conclusion is
based on the circuit court's findings of fact or is sinply
derived from the face of the agreenent. The circuit court's
findings of fact are not clearly erroneous, and there is no
explanation in the proposed agreenent from which one can

objectively determne the basis on which Evald s assets and
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liabilities are to be valued when calculating book value.
Accordingly, I would affirm the court of appeals' affirmance of
the circuit court, albeit on a different basis.
D. The Majority Opinion
1147 The majority opinion concludes that it is not
necessary to determ ne whether the proposed buy-sell agreenent

i s ambi guous or indefinite.* The majority opinion asserts:

Because Ehlinger cannot now validate any clained "book
val ue," the contract cannot be enforced regardl ess of
how the termcoul d be defined.?®

1148 The nmmjority opinion concludes that Ehlinger had the
right to inspect the docunentation underlying the March 31, 2001
bal ance sheet.® Based on this conclusion, the mgjority opinion
then assunes, w thout so stating, that Hauser had an obligation
to maintain docunentation sufficient to verify the figures on
Eval d's bal ance sheet. Such an obligation could arise by
contract for Hauser or perhaps by statute, if Evald had the

obl i gati on. See Kasten v. Doral Dental USA, LLC, 2007 W 76

15, 301 Ws. 2d 598, 733 N WwW2d 300. However, no party
testified to an agreenent that Hauser would permanently maintain
supporting docunentation for Evald' s balance sheets and the

proposed buy-sell agreenent contains no such obligation.

“ Majority op., 983.
> 1d., 159.
®1d., 113, 60.
10
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1149 Furthernore, no statute requires Evald to permanently
mai ntain supporting documentation for its balance sheets.’
W sconsin's business corporation law is contained in ch. 180.
Wsconsin Stat. 8§ 180.1602 addresses the inspection of corporate
records by a sharehol der. A sharehol der who qualifies for the
right to inspect corporate records under § 180.1602(2)(b)® has a
statutory right to inspect the corporation's bylaws under
§ 180.1602(1m and three additional <categories of records
pursuant to § 180.1602(2)(a). Those categories of corporate

records are:
1. Excerpts from any mnutes or records that
the corporation is required to keep as permanent
records under s. 180.1601(1).°

2. Accounting records of the corporation.

"1t is inportant to point out that no four justices agree
that Hauser or Evald had an obligation to retain supporting
docunentation for Evald' s bal ance sheets.

8 There is no question that Ehlinger is a sharehol der who
qualifies for the statutory right to inspect the three
categories of records listed in Ws. Stat. 8§ 180.1602(2)(a).

® Wsconsin Stat. § 180.1601(1) provides:

(1) A corporation shall keep as pernmanent records
any of the follow ng that has been prepared:

(a) Mnutes of neetings of its shareholders and
board of directors.

(b) Records of actions taken by the sharehol ders
or board of directors w thout a neeting.

(c) Records of actions taken by a commttee of
the board of directors in place of the board of
directors and on behal f of the corporation.

11
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3. The record of shar ehol der s, except as
provided in s. 180.1603(3).
§ 180. 1602(2) (a). In regard to "accounting records" of a
cor porati on, W s. St at . 8§ 180. 1601(2) provi des t hat a
"corporation shall mintain appropriate accounting records.”

However, nowhere in ch. 180 are "appropriate accounting records”

defi ned.
1150 In addition, there is no requirenent t hat a
corporation permanently maintain accounting records. W sconsin

Stat. § 180.1601(1) identifies those records that nust be
mai nt ai ned permanently.® The listing in § 180.1601(1) includes
m nutes, actions taken without a neeting and conmttee actions
taken on behalf of the corporation. Accounting records are not
anong those corporate records that are required to be nuintained
per mnent|y.

1151 Chapter 180, Wsconsin's current business corporation
law, was created by 1989 Ws. Act 303, § 13. The type of
accounting records for which ch. 180 provides a shareholder's
right of inspection has received little judicial scrutiny.
However, prior to the enactnent of 1989 Ws. Act 303, Ws. Stat.
8§ 180.43(1) (1987-88) was the predecessor of Ws. St at .
8§ 180. 1602( 2). Section 180.43(1) (1987-88) provided in rel evant

part:

Each corporation shall keep correct and conpl ete books

and records of account and . . . mnutes of the

proceedi ngs of its sharehol ders and board of directors
[and] a record of its sharehol ders .

10 See supra note 9.

12
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1152 The court of appeal s i nterpreted W s. St at .
§ 180.43(1)* in Bitters v. Mlcut, lInc., 117 Ws. 2d 48, 343

N.W2d 418 (Ct. App. 1983). In Bitters, the court of appeals
addressed a shareholder's request to inspect "interim corporate
financial statenents.™ 1d. at 48. The circuit court in Bitters

concluded that the interim financial statements were not wthin
the scope of corporate docunents to which a shareholder's right
of inspection wunder 8§ 180.43(1) applied. Id. at 49. In
affirmng the circuit court, the court of appeals concluded that
a corporation's obligation to permt sharehol der inspection of
t he "books and records of account . . . undoubtedly [is] one for
an annual financial statement." Id. at 51.

1153 Here, the majority opinion presunes that Evald had an
obligation to maintain docunmentation wunderlying an annua
financial statement, the March 31, 2001 balance sheet.??
However, such an obligation does not arise under either the
proposed buy-sell agreenment or under a statute.

1154 And finally, even if Evald had mintained the
docunentation underlying the March 31, 2001 balance sheet on
whi ch Hauser asserted that he calculated the book value of
Eval d, a court, nevertheless, could not calculate the book val ue

of Eval d. Thi s is Y0) because of t he irretrievabl e

1 Bitters does not specify which version of Ws. Stat.
§ 180.43(1) it interpreted; however, the relevant text of the
statute is the sanme as the above-quoted 1987-88 version. See
Bitters v. Mlcut, Inc., 117 Ws. 2d 48, 50 n.1, 343 N W2d 418
(Ct. App. 1983).

12 See majority op., 160.

13
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i ndefiniteness inherent in the undefined, essential term "book
val ue" in the proposed buy-sell agreenent.

1155 To explain further, book value my be based on
different valuation methods and still be called "book value."
The proposed buy-sell agreenent gives no direction as to whether
the assets were to be valued on a cost basis, a tax basis, a
fair market value basis or sonme other basis when a sharehol der
i s being bought out. Each choice would produce a different book
value. Also, there is no indication of how the liabilities were
to be val ued. The docunentation from which the March 31, 2001
bal ance sheet was constructed mght indicate on what basis the
March 31, 2001 balance sheet was stated, but it wll not
i ndi cate whether the valuation basis used for the bal ance sheet
conports with the term "book value" in the proposed buy-sell
agreenent . Accordingly, the mssing, underlying records do not
remove the necessity to analyze whether the proposed buy-sel
agreenent is indefinite or nerely anbi guous.

I11. CONCLUSI ON

156 | conclude that the parties had no binding buy-sel
agreenent in regard to valuing a shareholder's interest in Evald
because the proposed buy-sell agreenent is irretrievably
indefinite in that it does not define an essential term of the
proposed agreenent, i.e., on what basis Evald s assets and
liabilities are to be wvalued in calculating book value.
Accordingly, | conclude that the proposed buy-sell agreenent is

unenf or ceabl e.

14
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1157 | also conclude that the mgjority's theory that the
proposed buy-sell agreenent is unenforceable due to Hauser's
failure to preserve sufficient <corporate records to verify
Evald's March 31, 2001 balance sheet rests on three unspoken
assunptions, wth which I am not in agreenent. The first
assunption is that the proposed buy-sell agreenent between
Ehlinger and Hauser intended Evald's March 31, 2001 balance
sheet to be the basis for determ ning book value no matter on
what basis that balance sheet's assets and liabilities were
val ued. The second assunption is that Hauser had an obligation
to maintain docunents sufficient to verify Evald s March 31,
2001 bal ance sheet. The third assunption is that having the

docunents that underlie Evald's WMarch 31, 2001 bal ance sheet

will cure any anbiguity or indefiniteness in the proposed buy-
sell agreenent. None of those assunptions is warranted.
Accordingly, for the reasons set forth above, | respectfully
concur .

15



No. 2007AP477.dtp

1158 DAVID T. PROSSER, J. (concurring in part, dissenting
in part). The nmajority opinion affirms the decisions of the
circuit court and the court of appeals that the buyout (Buy-
Sell) agreenent, wunder all the facts and circunstances, 1is
unenforceable; and it remands the case to the circuit court for
appoi ntment of a receiver. | concur in these determ nations.

1159 | do not agree, however, that the circuit court erred
when it permtted Evald Moulding, Inc. to pay attorney fees for
representation of the corporation and its president, chief
executive officer, and treasurer, Jon A Hauser, who also is a
corporation director. In my view, the mpjority's decision on
this issue overlooks critical facts and results in a mstaken
interpretation of the indemification provisions of t he
W sconsin corporation statutes. Because the majority's decision
on indemification of attorney fees has ramfications well
beyond this case, | respectfully dissent.

I

1160 Dr. WIlliam Ehlinger was a dentist who practiced in
Wat er t own. In addition to his dental practice, Dr. Ehlinger
invested in a nunber of business enterprises, including Evald
Moul di ng, Inc. From 1981 until 1985, Dr. Ehlinger, Jon Hauser,

and a third shareholder, Janes Safford, each owned one-third

interest in Evald. In 1985 Dr. Ehlinger and Hauser bought out
Safford's interest. In 1989 Hauser took over running the
business. In 1992 Dr. Ehlinger and Hauser entered into the Buy-

Sel |l Agreenent at issue in this case.
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1161 The 1992 Buy-Sell Agreenent included the follow ng

provi si ons:

3. Tr ansf er upon Disability. Upon a
Shar ehol der becomng totally disabled as defined
hereafter, for a peri od of twenty-four (24)

consecutive nonths, the other Shareholder shall have
the first right to purchase all or part of the stock
owned by the disabled Sharehol der. Any part of the
stock owned by the disabled Shareholder not initially
purchased by the other Shareholder shall then be
offered to the Corporation for purchase. Any part of
the stock owned by the disabled Shareholder not
purchased by the Corporation nust then be purchased by
t he other Sharehol der. The disabled Sharehol der or
his legal representative shall sell all of the stock
owned by the disabled Shareholder at the Agreed
Purchase Price as defined in Section 6 hereof upon the

terms and conditions set forth herein. |If there is no
disability buy-out i nsurance for a Stockhol der,
"totally disabled" as used herein shall be defined as
being unable to perform all the substantial and

material duties of his enploynment with Evald Mboul di ng
Conpany, Inc.; or of the occupation or profession he
practiced on the date he becane di sabl ed.

6. Pur chase Pri ce.

(a) For transfers of all of a Shareholder's
stock at his death, or upon his beconi ng disabled, the
purchase price of a Shareholder's shares of stock
shall be $350,000.00 or Book Value whichever s
greater, except if the Sharehol ders have determ ned by
unani nous resol ution passed subsequent to the date of
this agreenent that the purchase price shall be other
t han $350, 000. 00, then the nost recent such resol ution
shall determ ne the purchase price. For transfers of
all of a Shareholder's stock on threat of involuntary
transfer, the purchase price of a Shareholder's shares
of stock shall be the book value of said shares as of
the end of the last fiscal year.

(3) For transfers on a Sharehol der bei ng
di sabled for twenty-four (24) consecutive nonths,

2
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except for paynment funded by disability buy-out
i nsurance, paynent shall be nade 20% within ninety

(90) days of the end of the twenty-four (24)

consecutive nonths of disability, and 80% within sixty

(60) nmonths after said initial paynent. The portion
of the purchase paynent not paid within ninety (90)
days of the end of the twenty-four (24) consecutive
months of disability shall bear annual interest equa
to the prinme rate at Bank One, Watertown, W sconsin,
or at its successor banking institution, and shall be

adjusted at the end of each annual quarter. I nt er est
shall be paid at the end of each annual quarter, and
there shall be no prepaynent penalty. For transfers

upon such twenty-four (24) consecutive nmont h
disability which are funded by disability buy-out
i nsurance paynent shall be sought from the insurer and
paid over to the disabled Shareholder, as soon as
practi cabl e.

8. Cl osing of Transactions. The O osing of any
transaction hereunder shal | take place at t he
principal office of the Corporation on the date agreed
upon by the parties, provided however, that unless
ot herwi se agreed:

(b) Disability Transfers. In the event of a

transfer upon disability as herei nabove provided, such

closing for paynents not funded by insurance, shall

take place for the first 20% paynent, at 10:00 a.m on

the 90th day after twenty-four (24) consecutive nonths

of disability. The remai ning 80% shall be payable on

a nmonthly basis wth interest as set forth in

par agraph 6(b)(3) above.

(Enmphasi s added.)

Par ki

pract

1162 In May 1993 Dr. Ehl i nger was di agnosed

W th

nson's di sease. He took a | eave of absence from his dental

ice to seek nedical treatnment. He was never able to resune

his practice but did engage in other business activities.

of fer

1163 I n Decenber 2000 Dr. Ehlinger asked Hauser to nake an

for his one-half interest in Evald. Majority op.,
3

111.
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In June 2001 Hauser sent a letter to Dr. Ehlinger invoking the
disability provision of the Buy-Sell Agreenent. Majority op.,
112. Hauser cal cul ated the book value of Dr. Ehlinger's shares
in Evald at $431, 400. Id. Dr. Ehlinger did not accept this
purchase offer, which was based on Evald's nobst recent fiscal
year-end statenent. 1d.

1164 Dr. Ehlinger nmay have been annoyed at the manner in
whi ch Hauser made his purchase offer. He clearly was not
satisfied with the size of the offer. He subsequently called a
nmeeting of the shareholders and directors for April 22, 2002.
Dr. Ehlinger nmade a notion at that neeting that Evald's books be
audited but it was not adopted. The shareholders failed to
elect directors. 1d., Y13. Hauser's subsequent effort to close
on his earlier purchase offer also failed when Dr. Ehlinger
refused to cash Hauser's 20 percent check.

1165 On April 30, 2003, Dr. Ehlinger filed suit against
Hauser and Evald Moul ding. The suit asked the court to (1)
di ssolve the corporation and appoint a receiver, as provided in
Ws. Stat. 88 180.1431 and 180.1432; (2) obtain an accounting of
a separate dissolved partnership and liquidate and distribute
its assets; (3) declare the respective rights of the parties
under the 1992 Buy-Sell Agreenent; and (4) issue a prelimnary
injunction against Hauser to restrain him from inplenmenting
redenption of Dr. Ehlinger's stock or exercising a proxy vote of
Dr. Ehlinger's shares.

166 In his suit, Dr. Ehlinger described Hauser as "the

Pr esi dent, Treasurer and Chief Executive Oficer of Eval d
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Moul ding, Inc.”™ Dr. Ehlinger alleged that he sought dissolution
of Evald, in part, "because of the actions of defendant Hauser."
He conpl ai ned about the anmount of conpensation and bonuses paid
to Hauser; the enpl oynent and conpensation of Hauser's
relatives; the anmount and nature of expenses paid to Hauser and
his relatives; Hauser's refusal to consider Ehlinger's relatives
for enpl oynent by Eval d; and "the nonpaynent of dividends."

1167 The suit alleged: "On March 26, 2002, the plaintiff
served notice of an annual neeting of the shareholders and

directors of Evald to address the matters that were in dispute

regarding the operation of Evald." (Enmphasi s added.) At the
April 22 neeting, Dr. Ehlinger nade numerous notions. These
notions were recounted in the conplaint. The conpl aint all eged

that the "defendant refused® to approve Dr. Ehlinger's notions.
The conplaint distinguished actions not approved by "the
shar ehol ders” from noti ons not approved by the "defendant."

1168 The conplaint stated: "the directors of Evald are
deadl ocked in the nmanagenent of its corporate affairs.”
(Enmphasi s added.)

1169 The conplaint tw ce asserted that financial statenents
of the corporation were "prepared by the defendant [Hauser]."

1170 Par agraph 33 stat ed:

The defendant has assumed total control of Evald
and has for over 7 years operated Evald in a nmanner
that benefits primarily and disproportionately the

defendant and the nenbers of his famly. The
defendant is thus acting and will act in a manner that
is oppressive to the plaintiff, which constitutes
gr ounds for the judicial di ssol ution of t he

corporation at the request of the plaintiff under
Section 180.1430(2)(b) of the Wsconsin Statutes.

5
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171 In sum although Hauser was undoubtedly a sharehol der,
he is repeatedly referred to in the conplaint in his capacity as
an officer or director.

172 In the <conplaint, Dr. Ehlinger also naned Evald
Moul ding as a defendant. The suit alleged that "Evald is naned

as a defendant because plaintiff seeks judicial dissolution of

Eval d because of inpasse and because of the actions of defendant

Hauser." Conmpl ai nt, 93 (enphasis added). Dr. Ehlinger asked
that a receiver be appointed by the court. He asked that the
receiver, in turn, "make an accounting" of the corporation and
"di spose of its business.” The conplaint was signed by Attorney
Ral ph J. Ehli nger.

1173 The critical issue in this dissent is whether the
circuit court erred when it permtted the corporation to pay
attorney fees to represent the corporation's rights and
interests in litigation to dissolve the corporation, and
attorney fees to represent its officer/director Jon Hauser,
whose conduct is alleged to provide the grounds for dissolution.
In short, did the circuit court err in allowng attorney fees
after thoroughly considering the facts above?

|1

1174 In the 1980s, a national "director and officer
liability crisis" led to enactnment of legislation to "give added
protection to corporate officials who act within the scope of

their corporate duties.” Paul M I akovich, A Conprehensive

Approach: Director and Oficer Indemification in Wsconsin, 71

Marqg. L. Rev. 407, 407 (1988). Wsconsin passed legislation to
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address this "crisis" in 1987. 1987 Ws. Act 13. The new
| egislation created Ws. Stat. § 180.044 (1987-88). 1989 Wss.
Act 303 r enunber ed 8 180. 044 to 8§ 180. 0851 and made

insignificant nodifications. Section 180.0851 now reads:

Mandat ory indemnification. (1) A corporation
shall indemify a director or officer, to the extent
that he or she has been successful on the nerits or
otherwise in the defense of a proceeding, for al
reasonabl e expenses incurred in the proceeding if the
director or officer was a party because he or she is a
director or officer of the corporation.

(2)(a) In cases not included under sub. (1), a
corporation shall indemify a director or officer
against liability incurred by the director or officer

in a proceeding to which the director or officer was a
party because he or she is a director or officer of
the corporation, unless liability was incurred because
the director or officer breached or failed to perform
a duty that he or she owes to the corporation and the
breach or failure to perform constitutes any of the
fol | ow ng:

1. A willful failure to deal fairly wth
the corporation or its shareholders in connection with
a mtter in which the director or officer has a
material conflict of interest.

2. A violation of the crimnal |aw, unless
the director or officer had reasonable cause to
believe that his or her conduct was l|lawful or no
reasonabl e cause to believe that his or her conduct
was unl awf ul .

3. A transaction from which the director
or officer derived an inproper personal profit.

4. Wl ful m sconduct.
(b) Determnation of whether indemification is

requi red under this subsection shall be nade under s.
180. 0855.

(c) The termnation of a proceeding by judgnent,
order, settlenent or conviction, or upon a plea of no

7
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contest or an equivalent plea, does not, by itself,
create a presunption that indemification of the
director or officer is not required wunder this
subsecti on.

(3) A di rector or of ficer who seeks
indemmification under this section shall make a
witten request to the corporation.

(4)(a) | ndemrmi fication under this section is
not required to the extent limted by the articles of
i ncorporation under s. 180.0852.

(b) Indemification under this section is not
required if the director or officer has previously
received indemification or allowance of expenses from
any person, including the corporation, in connection
wi th the sane proceeding.

Ws. Stat. § 180.0851 (enphasis added).
1175 In his Comment, Paul Ml akovich nade the follow ng

observati ons:

W sconsin has recently joined nunerous other states in
passing protective statutes . . . . Wth the adoption
of these statutes, directors and officers of Wsconsin
corporations can make deci si ons Wi t hout t he
unreasonabl e threat of outrageous litigation expenses
or personal liability.

In codifying its indemification provisions for
directors and officers, the Wsconsin |egislature took
a rather unique approach. Wiile nost states have
adopt ed mandat ory i ndemmi fication provi si ons in
l[imted situations and perm ssive indemification in
all others, Wsconsin has conbined both approaches
into a single mandatory indemnification section
Wsconsin continues to require a corporation to
indermmify its directors and officers to the extent
t hey were successful on the nerits in the defense of a
pr oceedi ng. However, the difference under the 1987
| egi slation can be seen in circunstances which do not
fall wthin this "success on the nmerit" |anguage.
Section 180.044(2) of the Wsconsin Statutes now
provides that a corporation shall indemify a director
or officer against liability unless it is determ ned

8
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that the director or officer breached or failed to
perform a duty he or she owed to the corporation and
the breach or failure to performconstitutes:

(a) A wilful failure to deal fairly with the
corporation or its shareholders in connection with a
matter in which the director or officer has a material
conflict of interest;

(b) A violation of crimnal Iaw, wunless the
director or officer has reasonable cause to believe
his or her conduct was |lawful or no reasonable cause
to believe his or her conduct was unl awful ;

(c) A transaction from which the director or
of ficer derived an inproper personal profit; or

(d) WIful m sconduct.

If any of these criteria occur, the director or
officer cannot be indemmified under Wsconsin |aw

Like the statute dealing with the limtation of a
director's liability, this provision applies to all
W sconsin corporations unless the corporation provides
ot herw se.

M | akovi ch, supra, at 428-29 (footnotes omtted).

The area of director and officer indemification
is one in which the Wsconsin |egislature has adopted
a vastly different approach than that adopted by other
st at es. Most states require indemification to the
extent a director or officer is successful on the
merits of his or her actions and they permt
i ndemmi fication in nost ot her ci rcunst ances.
W sconsin, on the other hand, requires indemification
in instances when the officer or director i's
successful on the nerits and in situations in which
the <corporate official 1is not successful on the
nmerits, as long as the individual's conduct does not
fall W t hin t he statutory excl usi ons. Thi s
indemmification provision is unique in that it
provides a director or officer the assurance that
i ndemmi fication wi || be avai |l abl e, unl ess t he
corporation limts this right in its articles of
i ncor poration.

Id. at 436 (footnotes omtted).
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1176 These 1988 observations are echoed in the Wsconsin
Practice Series by Jay E. Genig and Nathan Fi shbach. They

wite:

The "mandat ory" i ndemmi fication rights are
straightforward and <consistent wth comon past
practices. They are not mandatory, however, since any

corporation may |imt them in its articles of
i ncor poration. Under these provisions, an officer or
director is entitled to indemification for expenses
(1 ncluding r easonabl e att or ney f ees) i f t hey

successfully defend in a proceeding in which they are
a party because they are such officer or director.
Even if the officer or director is unsuccessful in its
defense  of a proceeding, it Is entitled to
indemmification by the corporation for all liability,
i ncl udi ng expenses, unless the liability resulted from
crimnality, willful msconduct, conflict of interest,
or inproper personal profit by the director.

2 Genig & Fishbach, Wsconsin Practice Series: Mthods of

Practice § 52.71 (4th ed. 2004).1
1]
177 W nust examine the text of Ws. Stat. § 180.0851,
consi dering this hi stori cal and anal yti cal backgr ound.

Subsection (1) reads as foll ows:

Mandat ory indemnifi cation. (1) A corporation
shall indemify a director or officer, to the extent
that he or she has been successful on the nerits or
otherwwse in the defense of a proceeding, for al
reasonabl e expenses incurred in the proceeding if the
director or officer was a party because he or she is a
director or officer of the corporation.

Ws. Stat. 8§ 180.0851(1) (enphasis added).

! Dr. Ehlinger does not point to any limtation on
indemification in Evald Mulding's articles of incorporation in
this case.

10
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178 This subsection presents several obvious questions in
light of Jon Hauser's status as a director and officer, as wel
as a sharehol der. What does the phrase "if the director or

officer was a party because he or she is a director or officer

of the corporation” nean? Does it nmean that if the "director or

officer” also is a significant shareholder, the director or
officer loses his right to nmandatory indemification? Does it
mean that if a director or officer is sued partly in his
capacity as a director or officer and partly in his capacity as
a shareholder, the director or officer loses his right to
mandat ory i ndemi fi cation?

1179 In ny view, a director or officer has a right to

i ndemmi fi cation to the wextent that he or she has been
successful on the nerits or otherwise in the defense of a
proceeding . . . if the director or officer was a party because
he or she is a director or officer of the corporation.” Ws.
Stat. § 180.0851(1).

1180 The lengthy rendition of the facts in this dissent
establ i shes beyond dispute that Hauser was sued in large part
because of his actions as a director or officer. For instance,

in Paragraph 33 of the Conplaint, quoted in {170 above, Hauser

is accused of acting in a "manner that is oppressive to the

plaintiff, whi ch constitutes gr ounds for the judicial
di ssol ution of t he corporation . . . under Section
180. 1430(2)(b)." Section 180.1430(2)(b) provides that the

circuit court may dissolve a corporation if a shareholder [e.qg.

Dr. Ehlinger] establishes "(b) [t]hat the directors or those in

11
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control of the corporation [e.g., Hauser] have acted, are acting

or wll act in a mnner that is illegal, oppressive or
fraudulent.” Ws. Stat. § 180.1430(2)(b) (enphasis added).

1181 Paragraph 33 of the conplaint is only part of the
evi dence that Hauser was sued in his capacity as a director or
of ficer. Dr. Ehlinger alleged that Hauser prepared the
financial statenents, and Hauser was forced to defend them Dr.
Ehl i nger alleged that Hauser refused to consider Dr. Ehlinger's
relatives for enploynment. In ny view, any interpretation of the
statute that disqualifies a director or officer from mandatory
indemification if the director or officer is not sued

exclusively as a director or officer, is dead wong.

1182 A second question in interpreting Ws. St at .
§ 180.0851(1) concerns the phrase "to the extent t hat
he . . . has been successful on the nerits or otherwise in the
def ense. " By its terns, this phrase cannot nean that the
director or officer nust prevail on the bottomline or in every
respect.

1183 One of the critical issues in the litigation was
whether Dr. Ehlinger was disabled, thereby giving Hauser the
right to invoke the disability provision of the Buy-Sel
Agr eenent . Dr. Ehlinger alleged in his conplaint that he "is
not totally disabled and has not in the past been totally
di sabled for purposes of the 1992 Buy-Sell Agreenent.” See,
conplaint at 948. The circuit court found, however, that Dr.
Ehlinger was "totally disabled” wthin the neaning of the

agreenent . See mpjority op., 9Y23. This determ nation was made

12
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after a "five-day bench trial." | d. After this finding, the

court noved on to a determ nation of "book value." |In addition

many of Dr. Ehlinger's allegations against Hauser were never

found as facts by the circuit court. The circuit court did not
find that Hauser nmade "inproper personal profit"™ or that his
action was "illegal, oppressive or fraudulent." Moreover, even

t hough the corporation is on track to be dissolved, it is not
yet certain that Dr. Ehlinger's final share of the assets wll
exceed Hauser's offer of $431, 400. As a result, it cannot be

said that Hauser was not successful to any extent in the trial.

1184 If Hauser was sued because he was a director or
officer of the corporation and if he was successful "on the

merits or otherwise" to sonme extent in the defense of the

proceeding, he is entitled to "reasonabl e expenses"” as a natter
of | aw. He is entitled to reasonable expenses "to the extent”
he was successful, under Ws. Stat. 8§ 180.0851(1).

1185 Director/officer indemification is not a matter of
di scretion under subsection (1). Wen certain facts are
present, a director or officer has a right to indemnification.
The circuit court nust be given latitude to determne the
"extent" of success and the reasonabl eness of expenses, but it
cannot deny reasonabl e expenses altogether. The majority nakes
a profound legal error if it disqualifies Hauser because he was

not sued exclusively as a director or officer or because he did

not prevail conpletely in the circuit court.
1186 The majority attenpts to avoid clear answers to the

i ssues surrounding § 180.0851(1) by asserting that Hauser failed

13
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to conply with the "formalities" of applying for indemification
under 8§ 180.0851(1) by nmeking a witten request to the
corporation, per 8 180.0851(3). Majority op., 1997-98.

1187 The nmjority seriously suggests that Jon Hauser is
disqualified from receiving the nmandated indemification under
subsection (1) because he failed to sit down and wite a letter
to Evald's president, Jon Hauser, or Evald s treasurer, Jon
Hauser, requesti ng paynment of att orney f ees. Thi s
di squalification assunes that there is no docunent that Hauser
coul d produce that would qualify as "a witten request” and that
he could not nake such a witten request now. The ngjority does
not come to grips wth the nmeaning of Ws. St at .
§ 180. 0851(4) (b).

1188 The nmmjority then noves to Ws. Stat. 8§ 180.0851(2),
which also requires indemification unless the director or
officer "breached or failed to perform a duty" owed to the
corporation but also requires the director or officer to follow
one of the "nmeans" set out in Ws. Stat. § 180.0855 to secure
i ndemmi fi cati on.

1189 Wsconsin Stat. 8§ 180.0851(2) provides:

(2)(a) In cases not included under sub. (1), a
corporation shall indemify a director or officer
against liability incurred by the director or officer

in a proceeding to which the director or officer was a
party because he or she is a director or officer of
the corporation, unless liability was incurred because
the director or officer breached or failed to perform
a duty that he or she owes to the corporation and the
breach or failure to perform constitutes any of the
fol | ow ng:

1. A wllful failure to deal fairly wth
the corporation or its shareholders in connection with
14
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a matter in which the director or officer has a
material conflict of interest.

2. A violation of the crimnal |aw, unless
the director or officer had reasonable cause to
believe that his or her conduct was lawful or no
reasonabl e cause to believe that his or her conduct
was unl awf ul .

3. A transaction from which the director
or officer derived an inproper personal profit.

4. W1 ful m sconduct.
(b) Determnation of whether indemification is

requi red under this subsection shall be nade under s.
180. 0855.

(c) The termnation of a proceeding by judgnent,
order, settlenent or conviction, or upon a plea of no
contest or an equivalent plea, does not, by itself,
create a presunption that indemification of the
director or officer is not required wunder this
subsecti on.

(3) A director or of ficer who  seeks
indemmification under this section shall make a
witten request to the corporation.

(4)(a) | ndemmi fication under this section is
not required to the extent limted by the articles of
i ncorporation under s. 180.0852.

(b) | ndemmi fication under this section is
not required if the director or officer has previously
received indemification or allowance of expenses from
any person, including the corporation, in connection
with the sane proceeding. (Enphasis added.)

1190 The majority does not deny attorney fees because the
circuit court made a determnation that Hauser "breached or
failed to perform a duty that he" owed to the corporation "and
the breach or failure" constituted one of the four disqualifying
actions set out in subsection (2)(a)l. through 4. Rat her, the

majority concludes that Hauser my have been eligible for

15
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attorney fees under Ws. Stat. § 180.0851(2) but he failed to
seek themin a proper manner under Ws. Stat. § 180.0855(5) ("By
a court under s. 180.0854."). Mgjority op., 197, 103, 119.

1191 There are two problens with this Iegal conclusion.
First, there is no time I|imt for an application for
i ndemmi fi cati on. A director or officer who is a party to a
proceedi ng may apply for indemification to the court conducting

the proceeding or to another court of conpetent jurisdiction.

Ws. Stat. § 180.0854(1). The statute does not prescribe a
tinme. In nmy view, it is not too late to apply now. See Ws.
Stat. § 180.0851(4)(b). Support for this interpretation is

found in Ws. Stat. § 180.0851(2)(c): "The termnation of a
proceeding by judgnment [or] order . . . does not, by itself,
create a presunption that indemification of the director or
officer is not required under this subsection.” Ws. Stat.
§ 180.0851(2)(c) (enphasis added). If nothing else, Hauser
applied to the court of appeals when he filed his brief in the
cross- appeal .

1192 Second, as the majority notes, "[o]n four occasions,

[Dr.] Ehlinger asked the circuit court to enjoin Hauser from

paying for the litigation with corporate funds.” Mjjority op.,
192. On four occasions, the court denied the notions. The
court of appeals thereafter affirnmed the circuit court. The

majority seizes on another technicality—that Hauser did not
initiate an application to the circuit court for approval of
attorney fees—to avoid determning the issue on the nerits.

Nonet hel ess, four times the issue was before the circuit court.

16
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Four times the circuit court knew that the court was required to
order indemification if it determned that director Hauser or
of ficer Hauser was entitled to i ndemi fication under
§ 180.0851(1) or (2), or if director Hauser or officer Hauser

was "fairly and reasonably entitled to indemification in view

of all the relevant circunstances, regardless of whether
indemification is required under s. 180.0851(2)." Ws. Stat.
§ 180.0854(2)(b). The court made four deci sions. It is

virtually inpossible now for an appellate court to conclude that
the circuit court erroneously exercised its discretion on either
the facts or the | aw under subsection (2).

1193 Unless the circuit court erroneously exercised its
di scretion, the anobunt of an attorney fee award typically is

left to the discretion of the circuit court. Stuart v.

Weisflog's Showoom 2008 W 22, 914, 308 Ws. 2d 103, 746

N. W2d 762. Appel l ate review of an award of attorney fees is
l[limted to whether the trial <court properly exercised its

di scretion. Benkoski v. Flood, 2001 W App 84, 110, 242

Ws. 2d 652, 626 N.W2d 851 (citing Hughes v. Chrysler Mdtors

Corp., 197 Ws. 2d 973, 987, 542 N.W2d 148 (1996)). "Wiile the
basis for an exercise of discretion should be set forth in the
record, it will be upheld if the appellate court can find facts
of record which would support the circuit court's decision.”

Peplinski v. Fobe's Roofing, Inc., 193 Ws. 2d 6, 20, 531

N. W2d 597 (1995). Stated differently, "[a] reviewing court is
obliged to uphold a discretionary decision of a trial court, if

it can conclude ab initio that there are facts of record which

17
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woul d support the trial judge' s decision had discretion been

exercised on the basis of those facts." Schmd v. dsen, 111

Ws. 2d 228, 237, 330 N.W2d 547 (1983) (citing WMier Constr.,

Inc. v. Ryan, 81 Ws. 2d 463, 473, 260 N.W2d 700 (1978)).

1194 The discussion above pertains to Hauser per sonal |y,
as a director and officer. But the corporation also was
entitled to representation, because the circuit court determ ned
that Evald Mulding was "nore than a nominal party.” Dr.
Ehlinger's suit was, in part, a suit for declaratory judgnent to
determine the rights of the parties under the Buy-Sell
agreenent. The corporation was explicitly nentioned in the Buy-
Sell Agreenent and given authority to buy shares. Mor e
important, Dr. Ehlinger's suit was intended to dissolve the
cor porati on. Corporate dissolution is not autonatic. Di cknman

v. VMollner, 2007 W App 141, 927, 303 Ws. 2d 241, 736

N. W2d 202. Wen the court appoints a receiver, however, the
receiver may be paid "fromthe assets of the corporation.” Ws.
Stat. § 180.1432(4).

195 A corporation is an entity "distinct and apart from

its nmenbers or stockholders.”™ Legion O ubhouse, Inc. v. Cty of

Madi son, 248 Ws. 380, 385, 21 N.W2d 668 (1946). A corporation
is treated as an entity separate from its stockhol ders "under

all ordinary circunmstances."” Jonas v. State, 19 Ws. 2d 638,

644, 121 N W2d 235 (1963). These judicial pronouncenents are
grounded in the corporation statutes, which provide in Ws.

Stat. § 180.0302:

Gener al power s. Unl ess its articles of
incorporation provide otherwise, a corporation has

18
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perpetual duration and succession in its corporate
name and has the sane powers as a natural person to do
all things necessary or convenient to carry out its
business and affairs, including but not limted to
power to do all of the follow ng:

(1) Sue and be sued, conplain and defend in its
cor porate nane.

(10) Conduct its business . . . and exercise the
powers granted by this chapter in or outside this
state.

Ws. Stat. § 180.0302.

1196 The corporation's power to sue and be sued and to
defend in its corporate name necessarily entails the right to
retain and conpensate counsel. In his conplaint, Dr. Ehlinger
asked the court to "dispose of [the corporation's] business."
The corporation had the right to resist that request.

1197 This court should not assune that, upon remand, a
receiver will sell Evald Mulding, that Jon Hauser wll purchase
the corporation, and that Dr. Ehlinger will enmerge from this

litigation a much wealthier man. W do not know whet her Hauser

will have the neans to purchase the business if he is forced to
repay all attorney fees to the corporation. W do not know
whet her this corporation will survive in any form

1198 | believe the mpjority is incorrect on the facts and
the law and is doing serious damage to Wsconsin's corporate
indemni fication statute. For the reasons herein stated, |
respectfully dissent.

1199 I am authorized to state that Justice M CHAEL J.
GABLEMAN | oi ns 19159-198 of this opinion.

19
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1200 ANNETTE KI NGSLAND ZI EGLER, J. (concurring in part,
dissenting in part). | agree with the majority opinion that the
circuit court erroneously exercised its discretion when it
permtted the corporation, Evald Mulding, Inc. (Evald), to pay
Jon Hauser's litigation expenses. Mpjority op., f7111-113.
However, | otherwise dissent from the mgjority opinion, which
remands this case to the circuit court for the appointnment of a
receiver. | would instead remand the case to the circuit court
for full devel opment of the record.

201 O great concern to ne is the circuit court's
appointment of a "special magistrate” who did not function
purely as a referee or an expert wtness and instead acted,
wi thout forewarning to the parties, as a hybrid of both. Wen a
court appoints a referee or an expert wi tness, that appointee is
subject to certain requirenents which provide the parties wth
adequate safeguards and the ability to nmke a record. The
procedures that provide these safeguards, however, are different
depending on the type of appointnent. In the case at issue, if
the special nagistrate was indeed appointed as a referee, the
parties were denied those safeguards and thus were precluded
from making a full record regarding the referee's actions. | f,
on the other hand, the special nagistrate was appointed as an
expert wtness, the parties were denied their statutorily-
i nposed opportunity to depose and fully cross-examne him A
court that appoints such an individual should always ensure that
the parties fully wunderstand the role and scope of the

appoi nt ee, and the appointee's involvenent should never
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effectuate as a denial of the parties' right to fully devel op
the case and nmke a conplete record. Here, | dissent because
the parties were deprived of the opportunity to fully devel op
evi dence and nmake a conpl ete record.

202 In addition, | believe that the majority opinion errs
by concluding that it "need not resolve whether the buyout
agreenent is indefinite, anbiguous, neither, or both because
resolution of that question would not change the outcone of this
case." Myjority op., 959. | f the agreenent is anbiguous, then
this case should return to the circuit court for a trial on the
determ nation of the anbiguous | anguage. In contrast, if the
agreenent is indefinite, then it is unenforceable. However,
since the parties were deprived of the opportunity to devel op
their case below, | would reserve that issue and remand this
case to the circuit court for discovery and for a determ nation
after the parties have been allowed the opportunity to fully
devel op their argunents. For those reasons, | respectfully
di ssent.

203 In this case, the «circuit court appointed Del
Chmelewski, a certified public accountant, as a "specia
magi strate” to "determne Evald's March 31, 2001 book value
using generally accepted accounting principles [GAAP] which are
appropriate for the size, function and structure of this
corporation.” The circuit court further instructed the specia
magi strate to "advise the Court of any departures from GAAP in
his report to the Court” and to "report any substantial

i nconsistencies in the reporting nethodology used by Evald in
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2001 vis a vis the previous two years.” As the majority opinion
points out, see Y27, it is not clear under what authority the
circuit court appointed the special magistrate. Fromthe record
now before this court, it appears that the special nagistrate
did not function purely as a referee or an expert wtness and
instead norphed into a hybrid of both with the parties being
deprived of the safeguards of each.

1204 The statutes providing for court-appointed referees
and expert wtnesses are rife with procedural safeguards that
ensure litigants due process of |aw Mandati ng that court-
appointed referees "shall be the exception and not the rule,”
Ws. Stat. 8§ 805.06 permits the court to appoint a referee "when
the issues are conplicated,” including "matters of account and
of difficult conputation of danages." See 88 805.06(1), (2).

Rel evant to this case, the court may direct the referee "to
receive and report evidence only," 8§ 805.06(3), but the referee
must prepare a report upon the matters submtted by the court's
order and "shall file the report with the clerk of the court,"”
§ 805.06(5)(a). "Wthin 10 days after being served with notice
of the filing of the report any party nmay serve witten
obj ections thereto upon the other parties.”™ 8 805.06(5)(b).
205 On the other hand, pursuant to Ws. Stat. § 907.06,
the court nay appoint an expert wtness. The court-appointed
expert witness "shall be informed of the witness's duties by the
judge in witing, a copy of which shall be filed with the clerk,

or at a conference in which the parties shall have opportunity

to participate.” § 907.06(1). The court-appointed expert
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wi tness "shall advise the parties of the witness's findings" and
may be deposed by any party, may be called to testify by the
judge or any party, and "shall be subject to cross-exanm nation
by each party." Id.

206 From the record before this court, it appears that the
court-appoi nted "special nmagistrate” was a referee turned expert
W t ness. The circuit court appointed the special nmgistrate to
determ ne Evald's March 31, 2001 book value, which arguably is a
"matter[] of account” for which a referee is appointed under
Ws. Stat. 8§ 805.06(2). The circuit court instructed the
parties that they are "required to answer inquiries of the
Special Magistrate" but clarified that it does not want
advocacy. Furthernore, in a statenent |atched onto by both the

court of appeals, Ehlinger v. Hauser, 2008 W App 123, 142, 313

Ws. 2d 718, 758 N.W2d 476, and the mmjority opinion, see {85,
the <circuit <court denied that the special nagistrate was
"anybody's expert w tness."

1207 Nevertheless, the special magistrate energed as at
| east a quasi expert witness. He was called to testify, and the
circuit court permtted the parties to conduct a limted cross-

exanm nation of him

Regarding calling the special magistrate as w tness, |
didn't talk to M. Chm el ewski about this, but | would
allow either of you to question him regarding just a
couple of things which are essentially clarification
of his reports. One is any arithmetical calculation
he's made; two is what, what sources he had as a base
to the figures that he used; and third, the opinions
that he nmade in his report to the Court. He's not
anybody's expert wtness; but | would, if you have
guestions just on those aspects of his report, allow
himto testify.

4
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| ndeed, during the |Ilimted cross-examnation, the special
magi strate was asked whether he was able to form an opinion on
Evald's March 31, 2001 book value "to a reasonable degree of
accounting certainty.” A degree of certitude is a requirenent

pl aced on expert witnesses. See Drexler v. All Am Life & Cas.

Co., 72 Ws. 2d 420, 432, 241 N.W2d 401 (1976) (citing State v.
Wnd, 60 Ws. 2d 267, 273, 208 N.W2d 357 (1973)). Finally, the
special magistrate never filed his report, or any acconpanying
transcripts or exhibits, with the clerk of court as statutorily
required of referees under Ws. Stat. § 805.06(5)(a).! Wthout
the requisite filing, the parties could not have been clear as
to the special magi strate's role and their rights and
obligations thereto, including the opportunity to object
"[wWithin 10 days after being served with notice of the filing."
See § 805. 06(5) (b).

1208 Despite acknow edgi ng t hese "certain pr ocedur al
irregularities,” majority op., 188, the mjority opinion
neverthel ess concludes that "[t]he record does not evince an

understanding by the parties that the special nagistrate was

Y1nits entirety, Ws. Stat. § 805.06(5)(a) provides:

The referee shall prepare a report upon the matters
submtted by the order of reference and, if required
to make findings of fact and conclusions of |aw, the
referee shall set them forth in the report. The
referee shall file the report with the clerk of the
court and in an action to be tried without a jury,
unl ess otherwise directed by the order of reference,
shall file with it a transcript of the proceedi ngs and
of the evidence and the original exhibits. The clerk
shall forthwith mail to all parties notice of the
filing.
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appointed as an expert wtness," id., 983. The majority opinion
further concludes that "Hauser forfeited his right to object to
the procedures specified by the court in the reference.” 1d.,
87. The nmmjority opinion opportunely franmes Hauser's objection
as one ainmed at the procedures in the court's reference. By
doing so, the mjority evades the fact that if indeed the
special mgistrate was appointed as a referee, Hauser had "10
days after being served with notice of the filing of the report”
to object. See Ws. Stat. § 805.06(5)(b). It is undisputed
that the special nmagistrate never filed his report with the
clerk of court.

1209 Accordingly, if the special magistrate was indeed
appointed as a referee, the parties were precluded from nmaking a
full record regarding the referee's actions. If, on the other
hand, the special nmagistrate was appoi nted as an expert Ww tness,
the parties were not given their statutorily-inposed opportunity
to depose and fully cross-exam ne him Wthout the benefit of
either of those requirenents, the mpjority concludes that the
case should be renmanded for the appointnment of a receiver.
Because the parties were deprived of the opportunity to fully

devel op evidence and make a conplete record, | would instead

remand the case to the circuit court for full devel opnment of the

record.
9210 In addition, | dissent from the majority opinion's
conclusion that it "need not resolve whether the buyout

agreenent is indefinite, anbiguous, neither, or both because

resolution of that question would not change the outcone of this
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case.” Mjority op., 7159. To the contrary, if words or phrases
in an agreenent are anbiguous, as in reasonably susceptible of
nore than one meaning, then it is the court's duty to determne
the parties' intent at the tine the agreenent was entered into.

Capi t al | nvs. , Inc. v. \Witehall Packi ng Co., Inc., 91

Ws. 2d 178, 189-90, 280 N.W2d 254 (1979) (citing Patti v. W

Mach. Co., 72 Ws. 2d 348, 351-52, 241 N.W2d 158 (1976)). To
make that determi nation, the court "may | ook beyond the face of
the contract and consider extrinsic evidence." Id. at 190.
Such extrinsic evidence may include the parties' own testinony
regardi ng what they intended the agreenent to nean. Patti, 72
Ws. 2d at 354-55. Consequently, the nmjority opinion is
incorrect when it concludes that the agreenment need not be
adj udged anbi guous "[because] the contract cannot be enforced
regardl ess of how the term ['book value'] could be defined.”
Majority op., 9159. If the agreenent is determned to be
anbi guous, then this court should remand the case for a full
trial on the determ nation of the anbi guous | anguage—not renmand
for the appointnment of a receiver.

211 However, if the agreenent 1is indefinite, as the
concurrence, Justice Patience Drake Roggensack, concludes, then
"no enforceabl e agreenent has been nade because the parties have
not agreed to their particularized obligations.™ Justice

Roggensack's concurrence, 91134 (citing Shetney v. Shetney, 49

Ws. 2d 26, 38, 181 N WwW2d 516 (1970); 1 Joseph M Perillo,
Corbin on Contracts 8 4.13, 634-37 (rev. ed. 1993)).




No. 2007AP477. akz

1212 Here, since the parties were deprived of the
opportunity to develop their case below, | would reserve the
i ssue of whether the agreenent is anbiguous or indefinite and
remand this case to the circuit court for discovery and for a
determ nation after the parties have been allowed the
opportunity to fully develop their argunments. For the foregoing
reasons, | respectfully concur in part and dissent in part.

1213 I am authorized to state that Justice M CHAEL J.
GABLEMAN j oins this dissent 11201212 of this opinion.
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