2009 W 84

SUPREME COURT OF W SCONSI N

Case No. : 2006AP2866

CowPLETE TI TLE:

Cty of MIwaukee Post No. 2874 Veterans of
Foreign Wars of the United States,
Plaintiff-Appellant,
V.
Redevel opnent Authority of the Gty of
M | waukee,
Def endant - Respondent - Peti ti oner.

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
2008 W App 24
Reported at: 307 Ws. 2d 518, 746 N.W2d 536
(Ct. App. 2008-Published)

OPI NI ON FI LED: July 17, 2009
SUBM TTED ON BRI EFS:
ORAL ARGUMENT: February 4, 2009

SOURCE OF APPEAL:

COouRT: Crcuit
CounTY: M | waukee
J UDGE: El sa Lanel as
JUSTI CES:
CONCURRED:! ZI EGLER, J., concurs (opinion filed).
GABLEMAN, J., joins concurrence.
Dr SSENTED! PROSSER, J., dissents (opinion filed).

CROOKS and ROGGENSACK, JJ., join the dissent.
NOT PARTI Cl PATI NG,

ATTORNEYS:

For the defendant-respondent-petitioner there were briefs
by Gant F. Langley, city attorney and Gegg C. Hagopian,
assistant city attorney, M I waukee, and oral argunent by G egg
C. Hagopi an.

For the plaintiff-appellant there were briefs by Hugh R
Braun, Melinda A Hein, and Godfrey Braun & Frazier, LLP,
M | waukee, and oral argunent by Hugh R Braun.

An am cus curiae brief was filed by Janes S. Thiel, counsel
for the Wsconsin Departnent of Transportation, and Abigail C. S
Potts, assistant attorney general, with whom on the brief was
J.B. Van Hollen, attorney general, on behalf of the State of
W sconsi n.



2009 W 84
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2006AP2866
(L.C. No. 2005CV365)

STATE OF W SCONSI N : I N SUPREME COURT

Cty of MIlwaukee Post No. 2874 Veterans of
Foreign Wars of the United States,

FI LED
Plaintiff-Appellant,

JuL 17, 2009

V.

. . David R Schank
Redevel opnent Authority of the Gty of Qerk of SUprCer{aen &rurt
M | waukee,

Def endant - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed.

11 SHI RLEY S. ABRAHANMSON, C. J. The Redevel opnent
Authority of the City of MIwaukee seeks review of a published
decision of the court of appeals reversing a judgnent of the
Circuit Court for MIwaukee County, Elsa C. Lanelas, Judge.' The
judgnent of the «circuit court was that the Redevel opnent
Authority is not obligated under Article I, Section 13 of the

W sconsin Constitution to pay any sumto the Cty of MIwaukee

L' Gty of MIwaukee Post No. 2874 Veterans of Foreign Wars
of the US v. Redev. Auth. of M I waukee, 2008 W App 24, 307
Ws. 2d 518, 746 N. W2d 536.
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Post No. 2874 Veterans of Foreign Wars of the United States as
just conpensation for the taking of a parcel of real property in
which the VFW held a |easehold interest. The judgnent also
required the VFW to return a $300,000 award that it had
previously received from the Redevel opnent Authority and to pay
$87,348 in interest and statutory costs.

12 The court of appeals reversed the judgnent of the
circuit court and remanded the cause to the circuit court,
instructing that "the VFW nust be afforded an opportunity to
prove the value of its separate |easehold interest” in the
condemed property and to receive conpensation therefor.

13 We reverse the decision of the court of appeals and
affirm the judgnent of the circuit court. W conclude that the
unit rule the circuit court applied in the present case does not
contravene the VFWs state constitutional right to just
conpensat i on. 2

14 The circuit court applied the "unit rul e” in
determ ning the anmount that the Redevel opnent Authority had to
pay the VFW as just conpensation for the taking. Under the unit
rule, when property that is held in partial estates by multiple

owners is condemmed, the condemmor pays the fair market val ue of

2\W need not address additional i ssues that t he
Redevel opnent Authority raises in its briefs to this court in
support of its position that the court of appeals erred in
reversing the circuit court's judgnent. The Redevel opnent
Aut hority argues that the doctrines of due process, |aw of the
case, claim and issue preclusion, and waiver prevent the VFW
from arguing to this court t hat the unit rule is
unconstitutional as applied in the present case.



No. 2006AP2866

an undivided interest in the property rather than the fair
mar ket val ue of each owner's partial interest.® Apportionnent of
the total sum awarded is then nade anong the owners. Fair
market value is the sum a wlling purchaser would pay to a

willing seller for the property, taking into consideration the

> Maxey v. Redev. Auth. of Racine, 94 Ws. 2d 375, 401, 288
N.W2d 794 (1980) ("[C]ondemation awards should be based on the
value of the property as a whole as if there were only one
owner, and it is only after there is a determnation of the
taken property's total value that it is apportioned anong the
various interests in the property."); 4 Phillip N chols, N chols
on Emnent Donmain 8 13.01[16] (3d ed. 2007) (stating that the
unit rule applies "when there are different interests or estates
in the property acquired by condemation” and that "[p]ursuant
to the unit rule, the proper course is to determne the entire
conpensation to be awarded as though the property belonged to
one person and then apportion this sum anong the different
parties according to their respective rights").

Section 1012 of the Uniform Law Conm ssioners' Model
Em nent Domai n Code provi des:

The anount of conpensation for the taking of property
in which divided interests exist is based upon the
fair market value of the property considered as a
whol e, giving appropriate consideration to the effect
upon market value of the terns and circunstances under
whi ch the separate interests are hel d.

Model Em nent Domain Code 8§ 1012, 13 U.L.A 102 (2002).
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uses of the land.* The court is not being asked to determne the
value of the VFWs |easehold interest or the cost to the VFW of
obt ai ni ng conpar abl e repl acenent facilities.

15 A jury found that the wundivided interest in the
property condemmed in the present case by the Redevel opnent
Authority had no value at the tinme of the taking. |In accordance
with the unit rule and with the jury's verdict, the circuit
court entered a judgnent declaring that the VFWis not entitled
to receive any conpensation from the Redevel opnent Authority and
nmust rei nburse the Redevel opnent Authority for noney paid to it.

16 The VFW contends that because the terns of its |ease

agreenent were exceedingly favorable ($1 a vyear rent for a

“P.C. Mnday Tea Co. v. Mlwaukee County Expressway
Commi ssion, 24 Ws. 2d 107, 112-13, 128 N W2d 631 (1964)
(stating that in a condemmation case, "[f]air market value is
defined as that anmount which can be realized on sale by an owner
willing, but not conpelled, to sell to a purchaser willing and
able, but not obliged, to buy") (citation omtted); Esch v.
Chi cago, M nneapolis & St. Paul Ry. Co., 72 Ws. 229, 231-32, 39
N.W 129 (1888) ("The full and fair market value neans what the
property is worth or will sell for as between one who wants to
purchase and one who wants to sell. . . . The nmarket value, or
what the property was worth to a person who would pay its just
and full val ue, would certainly not exclude from the
consideration of the jury the use to which the property was put
by the owner; nor any reasonable use to which it could be
applied by a prudent and discreet nman in the 1imediate
future.").

See also 4 N chols, supra note 3, § 12.02[1] ("The term
"fair market value' neans the anmount of noney which a purchaser
willing, but not obliged, to buy the property would pay to an
owner wlling, but not obliged, to sell it, taking into
consideration all wuses for which the land was suited and m ght
be applied.") (footnotes omtted).

4
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renewabl e 99-year term, the VFWs leasehold interest in the
condemmed property had value notw thstanding the property's |ack
of val ue. The VFW argues that under the circunstances of the
present case, the wunit rule operates to deprive it of just
conpensation contrary to Article I, Section 13 of the Wsconsin
Constitution. The VFW thus challenges the circuit court's
judgment on the ground that the «circuit court inproperly
instructed the jury to determ ne just conpensation according to
the unit rule. The VFW urges the court to apply the "separate
val uation" (or "independent valuation"”) rule in the present case
in lieu of the unit rule to determne the fair market value of
t he condemed property.”°

17 W state the issue on review as follows: If the VFW
which holds a long-term favorable |ease, receives no
conpensation for its |easehold interest under the unit rule, has
the VFWs right to just conpensation under Article |, Section 13
of the Wsconsin Constitution been violated? In other words
the court is asked to determ ne whether the application of the
unit rule in the present case violates the just conpensation
clause when the fair market value of the property is zero,
rendering the VFW entitled to $0 for the loss of its property

interest as a | essee.

®> See 4 Nichols, supra note 3, § 12.05[2] (contrasting the
"rule of separate valuation" to the unit rule (also sonetines
referred to as the undivided fee rule)); John D. Johnston, Jr.
"Just Conpensation"” for Lessor and Lessee, 22 Vand. L. Rev. 293,
310-19 (1969) (contrasting the rule of "independent valuation of
divided interests" to the unit rule).
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18 We conclude that wusing the unit rule in the present
case to value the whole property to determne the anount of
conpensation due to the VFW does not violate the just
conpensati on clause. We conclude that the VFW receives |ust
conpensati on when it receives no conpensation for its |easehold
interest in a property that has no value. Accordingly, we
reverse the decision of the court of appeals reversing the
judgnment of the circuit court. The judgnent of the circuit
court is affirnmed.

19 I nqui ring mnds mght ask how the property at issue in
the instant case can be worth nothing. The property is |ocated
in the heart of the Cty of MIwaukee. Even if the building is
worthless, isn't the land worth sonmething, and doesn't the VFW
as a lessee have an interest in the land upon which the hotel
st ands?

110 The answer is that the property as a whole is worth
not hi ng because it is financially infeasible to use the property
either by renodeling the hotel building or by denolishing the
building to get at the uninproved | and. An appraiser testified
(and the jury apparently accepted) that the cost of renodeling
the building to nake it wusable would be nore than the fair
mar ket value of the building and |and. Furthernore, the
appraiser testified, and the jury again apparently accepted,
t hat al though the uninproved |and does have value, the val ue of
the land in an undevel oped state is exceeded by the cost of
denol i shing the building to render the | and vacant.

I
6
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111 The Redevel opnent Authority and the VFW have been
parties to nunmerous proceedings relating to the Redevel opnent
Authority's taking of the property at issue. Many of these
proceedings are not directly within the scope of our review and
are not fully docunented in the circuit court record in the
present case. W do not offer a conprehensive account of the
history underlying this case.® W briefly state the facts and

refer to prior proceedings as relevant to the issue on revi ew

® The proceedings not discussed in this opinion nmay be
summari zed as foll ows:

The VFW commenced an action in February 2001 chall enging
t he Redevel opnent Authority's right to condemm the property at

issue in this case. The Circuit Court for MIwaukee County,
Wlliam J. Haese, Judge, granted summary judgnment to the
Redevel opnent Authority. The court of appeals affirmed the

circuit court in an unpublished decision. See Cty of MIwaukee
Post No. 2874 Veterans of Foreign Wars of the U S. v. Redev.
Auth. of M| waukee, No. 01AP1642, unpublished slip op. (Ws. C.
App. Feb. 12, 2002).

I n August 2001, the Redevel opnent Authority applied for a

wit of assistance to evict the VFW from the property. The
Crcuit Court for MIlwaukee County, Maxine A \Wiite, Judge,
granted the application. The VFW appealed to the court of

appeals, but in the interim a different circuit court judge
approved an order requiring the Redevel opnent Authority to raze

the building at 2601 Wst Wsconsin Avenue. The court of
appeals concluded that the VFWs challenge to the wit of
assi stance had becone nobot by virtue of the raze order. See

Cty of MI|waukee Post No. 2874 Veterans of Foreign Wars of the
US. Vv. Redev. Auth. of MIwaukee, Nos. 02AP1035, 02AP1880,
unpubl i shed slip op. (Ws. C. App. Sept. 30, 2003).
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12 The VFW owned a parcel of real property situated at
2601 West Wsconsin Avenue in the Gty of MIwaukee that is the
subject of the condemati on. It used this property as its
headquarters. In 1961, the VFW conveyed the real estate (land
and inprovenents) to Towne Metropolitan, Inc., which built an
11-story, 113,000-square-foot hotel on the |and.

13 In exchange for conveying the real estate, the VFW
obtained a 99-year |ease for 5,250 square feet on the hotel's
ground floor, was anounting to 4.6 percent of the building. The
| ease provided that the VFWs space in the hotel would be
designed for the VFWs purposes and that all | easehol d
i nprovenents and equi pnrent would be furnished by the lessor. It
further provided that the |lessor would pay all real estate taxes
and would provide heat, air conditioning, nmaintenance, and
periodic redecoration at no cost to the VFW The | ease
obligated the VFW to pay an annual rent of only $1 and was
renewabl e for a second 99-year termat the VFWs option.

114 Under the |ease, the VFW was vul nerable, however, to
conplete | oss. The |ease was subordinate to any nortgage
against the building, allowwing a lender to foreclose and w pe

out the | ease. The VFWs interest reverted to the | essor when

In April 2003, the VFW filed a claim for relocation
benefits under chapter 32 of the Wsconsin Statutes. The
Crcuit Court for MIwaukee County, Francis T. Wasielewski,
Judge, dismssed the claim The court of appeals affirned in an
unpubl i shed deci sion. See City of MIlIwaukee Post No. 2874
Veterans of Foreign Wars of the US v. Redev. Auth. of
M | waukee, No. 2004AP3266, unpublished slip op. (Ws. C. App.
Feb. 14, 2006).
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the VFW ceased to occupy the building. The | essor had no duty
to assure that in the event of em nent domain the building would
have adequate value to conpensate the VFW for the value of its
| ease. The lease was silent regarding allocation of the
proceeds of condemati on.

15 Towne Metropolitan sold the real estate in 1986 to
Mar quette University, which used the hotel as a dormtory. I n
1994, Marquette University sold the real estate to Maharish
Vedi ¢ University for $600,000. Wth each sale of the property,
the VFWs |ease was assigned to the new owner, who had the
responsibility of conplying with the VFWs |ease. Mahar i shi
Vedic University never occupied the hotel after purchasing it
but continued to provide utilities and mai ntenance for the VFWs
space.

116 Although the premses rented by the VFW apparently
remained in habitable condition, by the 1990s the hotel as a
whol e had deteriorated, along with the surroundi ng nei ghborhood.
In February 1998, the Redevelopnment Authority held a public
hearing to consider creating a redevel opnent district in an area
including the real estate at 2601 Wst Wsconsin Avenue. I n
January 1999 the Redevel opnent Authority created a redevel opnent
district and issued a relocation order. The Departnent of
Comrerce approved the Redevel opnent Authority's relocation plan
in May 1999.

17 In January 2001, the Redevel opnent Authority issued a
jurisdictional offer to purchase the real estate at 2601 West

W sconsin Avenue, i ncl udi ng t he hot el and any ot her
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i nprovenents, as well as an adjoining parking Iot owned
exclusively by Mharishi Vedic University. After locating
conparable properties, the Redevelopnment Authority nade a
jurisdictional offer in the anobunt of $440,000 as conpensation
for (1) land and inprovenents (with the VFW and Maharishi Vedic
University as owners), (2) personal property in the hotel owned
by Maharishi Vedic University, and (3) an adjoining parking |ot
owned solely by Maharishi Vedic University.’

118 At the date of taking the only occupant of the
building was the VFW it was not legally permssible to use the
rest of the building because of the many building code
viol ations.?®

119 The Redevel opnent Authority filed a $440,000 award of
damages with the clerk of courts for MIlwaukee County in
February 2001. The Circuit Court for MIwaukee County, M chael
P. Sullivan, Judge, divided the $440,000 award between the VFW
and Maharishi Vedic University. The VFWreceived $300, 000, |ess
taxes owi ng. Mharishi Vedic University received $140, 000, |ess

t axes ow ng.

" The VFW rhetorically asked the circuit court why the
Redevel opnent Authority would offer nmore than $0 when the
property had no val ue. The circuit court opined that the
Redevel opnent Authority mght have wanted to avoid litigation
and litigation expenses and to facilitate tinely occupancy.

8 The VFW remained in the building after condemation unti
April 9, 2003, when it was evicted. The City Departnent of
Nei ghborhood Services issued a raze order in March 2003. The
building was razed and, according to the briefs, the I|and
remai ns vacant.

10
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120 The VFW appealed the adequacy of the award to the
Condemmation Conmm ssion in February 2002. Mahari shi  Vedic
University did not join in the appeal. The Condemmati on
Comm ssion requested instruction from the circuit court about
how to value the property. The GCircuit Court for M Iwaukee
County, Mchael P. Sullivan, Judge, ordered the Condemnation
Comm ssion to determne the value of the property for just
compensation according to the wunit rule.?® The Conmm ssion
determ ned that the Redevel opnent Authority was obligated to pay
$425,000 in conpensati on—$15,000 |ess than the Redevel opnent
Aut hority had provided in its award.

21 The VFW appealed the decision of the Condemation
Comm ssion to the CGrcuit Court for MIwaukee County. In a
pretrial notion, the VFW urged the circuit court not to apply
the unit rule when determ ning the anount of just conpensation
The VFW argued that under the circunstances of the present case,
application of the unit rule would violate Article I, Section 13
of the Wsconsin Constitution.

22 The VFW contended that its |easehold interest was
extrenely val uabl e because the rent was only $1 per year. One

estimate was that the value of the |easehold to the VFW was

® The VFW petitioned for |eave to appeal this determ nation.
The court of appeals granted the petition and concluded that the

unit rule should be used by the Condemation Comm ssion. The
court of appeals, however, declined to address the state
constitutional issue of just conpensation. See Cty of

M | waukee Post No. 2874 Veterans of Foreign Wars of the U S. v.
Redev. Aut h. of M | waukee, Nos. 2002AP1035, 2002AP1880,
unpubl i shed slip op. (Ws. C. App. Sept. 30, 2003).

11
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approxi mately $50,000 a year. The VFWs appraiser estimated the
fair market value of the VFWs |easehold interest at the date of
taking, reduced to present value, as approximtely $1, 200, 000,
an amount "sufficient to build a facility with 5,250 square feet
and maintain it wthout occupancy costs over the remaining
period of the lease."'® The VFW also argued that it should not
be obligated to prove the value of the building that it did not
own and did not have an obligation to maintain.

23 The circuit court (Mchael D. Quolee, Judge) denied

the VFWs notion seeking that the unit rule not be used, holding

10 The VFW again asserts in its brief to this court that the
value of its l|easehold interest was approximtely $1,200, 000.
As it did inits brief to the circuit court, the VFWalso states
that this amount is "sufficient to permt the VFW to build a
facility wth 5,250 square feet and maintain it wthout
occupancy costs over the remaining years in the initial term of
the |ease.” Brief and Appendix of the Cty of MIwaukee Post
No. 2874 \Veterans of Foreign Wars of the United States
Plaintiff-Appellant at 13-14.

It is not clear that the VFW is enploying the proper
approach for valuing its |easehold interest. "A leasehold is
normally valued as the difference between the rental value of
the premses at the tine of taking and the rent due the |essors
during the unexpired term"™ Maxey, 94 Ws. 2d at 401. The VFW
seens to present a valuation equaling the amount that it would
cost the VFW to build and maintain an entirely new substitute
facility, rather than a valuation equaling the difference
between the rental value of the actual premses rented by the
VFW and the rent that the VFWowed under the | ease.

Neverthel ess, we accept for purposes of our review the
VFWs contention that its I|easehold interest had value.
Although the premses rented by the VFW presumably had a
depressed rental value by virtue of their location within a
vacant and deteriorating building that apparently could not be
put to any profitable use, it seens plausible that the rental
val ue of the prem ses exceeded the rent of $1 per year.

12
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that just conpensation would be cal cul ated according to the unit
rule. The matter then went to a jury trial for a determ nation
of the fair market value of the property taken by the
Redevel opnent Aut hority.

24 The Redevel opnent Authority and the VFW both presented
prof essi onal appraisers who testified at trial regarding the
value of the property. The appraisers also submtted witten
reports that were introduced as evidence. !

25 The appraisers agreed that a buyer could not extract
value from the property by denolishing the hotel structure and
starting over with vacant |and. The Redevel opnent Authority's
appraiser testified that the land would be worth about $285, 000
if vacant and that it would cost nore than $1,000,000 to
denolish the hotel building, including $864,000 for asbestos
renmoval . The VFWs appraiser agreed that the land would be
worth about $300,000 if vacant, that denolishing the building
woul d nean spendi ng about $850,000 on asbestos renoval, and that
a prospective owner likely would not be interested in tearing

t he buil di ng down.

1 Each appraiser nmade clear in his witten report that he
apprai sed the value of the entire parcel of property, including

the hotel structure and the |and underneath it. The VFW's
apprai ser stated that his appraisal considered "the overal

value of the entire property, including the Hotel, parking
structure and vacant lot." The Redevel opnent Authority's
appraiser stated that he had appraised the "land, site

i mprovenent and buil ding inprovenents.”

13
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26 The appraisers disagreed, however, about whether the
property could yield value if the hotel structure were renovated
for sonme use.

127 The Redevel opnment Authority's appraiser testified that
it would not be financially feasible to put the hotel building
to any use. He specifically concluded that it would not be
financially feasible to renovate the hotel building for use as a
retail outlet, an office building, an apartnent building, a
dormtory, an educational facility, a subsidized housing unit, a
full-service hotel, or a limted-service hotel. He concl uded
that when put to each use, the land and hotel structure would
have a negative val ue because the cost of necessary renovations
woul d outweigh any profits that the property could be expected
to yield.

128 The VFW s appraiser testified that the hotel building
could be renovated and put to a use falling within the "genera
residential"™ category. Hs testinony and witten report
suggested that the building could be renovated and used as an
apartnent conplex, a housing conplex for the elderly, a honeless
shelter, a nental health facility, a halfway house, or a
limted-service hotel. The VFWs appraiser admtted, however,
that he had not determ ned whether any of his proposed uses
woul d be financially feasible.

129 The apprai sers provi ded dramatically di fferent
estimates of the property's total worth. The Redevel opnent
Authority's appraiser testified that the property had zero
mar ket val ue, because a buyer would be unable to nake any noney

14
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with the property either by razing or renovating the hotel
bui | di ng. The VFWs appraiser fixed the property's value at
approxi mately $1, 800, 000.

130 The parties al so disagreed about the assessed val ue of
the property for property tax purposes at the tinme of the
taking. The VFW asserted that the assessed val ue was $566, 000.
The Redevel opnent Authority contended that the assessed value
was $1, 000. The circuit court concluded that the latter figure
was the correct assessed value at the tinme of the taking.

31 The circuit court instructed the jury to determ ne the
fair market value of the land and building according to the unit

rule as foll ows:

The entirety of 2601 Wst Wsconsin Avenue nust be
val ued as a whole unit and a single entity with all of
its square footage as of [the date of taking] as if
owned by only one owner and as if not | eased.

32 The special verdict required the jury to answer a
single question: "Wat was the fair market value of the entire
property | ocated at 2601 West Wsconsin Avenue, in the Cty and
County of M| waukee, as a whole unit and single entity, with al
its square footage, on February 28, 2001, in the condition of
the property on that date?" The jury answered: $0.

33 The circuit court (Elsa C Lanelas, Judge) rendered a
judgnment consistent with the jury's verdict. The judgnent
required the VFWto return the $300,000 award that it previously
had received from the Redevel opnent Authority and to pay $87, 348

in interest and statutory costs. The VFWcontends that "this is

15
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the wors[t] abuse of condemation powers ever recorded in the
State of Wsconsin."?!?
[

134 Article 1, Section 13 of the Wsconsin Constitution
provides in full that "[t]he property of no person shall be
taken for public use without just conpensation therefor."?®?

135 The text of this provision of the Wsconsin
Constitution is substantially simlar to the Takings C ause of
the Fifth Amendnent to the United States Constitution, which
provides that private property shall not "be taken for public

use, wi t hout j ust conpensati on. " Accordingly, when

12 Brief and Appendix of the City of MIwaukee Post No. 2874
Vet erans of Foreign Wars of the United States at 28.

13 The parties  briefly touch upon the statutes but
concentrate on interpreting the constitution. Various statutes
define "property" as including estates in land and require
val uation of the fair market value of the entire property taken.
See Ws. Stat. § 32.01(2) and 8 32.05(9)(a)l. The condemmor is
required to pay "fair market value of the property taken." Ws.
Stat. 8§ 32.09(5)(a). The condeming authority is required to
issue only one award for just conpensation that nanes "al
persons having an interest of record in the property taken and
may nanme ot her persons,” with apportionnment nmade by the circuit
court if there is a dispute. See Ws. Stat. 88 32.05 (7)(a),
(d); 32.05(9)(a)l.-3.

W sconsin Stat. 8 32.09(5)(a) provides as foll ows:

In the case of a total taking the condemor shall pay
the fair market value of the property taken and shal
be liable for the itenms in s. 32.19 [relating to
additional itens payables] if shown to exist.

4 The Fifth Amendnent Takings Clause is applicable to the
states under the Fourteenth Anendnment. See Kelo v. City of New
London, 545 U.S. 469, 472 (2005).

16
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interpreting and applying Article I, Section 13 of the Wsconsin
Constitution, this court |ong has sought guidance in decisions
based on the federal Takings C ause or on analogues in the
constitutions of other states.?'®

136 It is undisputed that the Redevel opnent Authority has
taken the VFWs property for public use and is obligated to
provi de just conpensation therefor. Al t hough the VFW held only
a |leasehold interest in the real estate taken, the court held in

Maxey v. Redevel opnent Authority of Racine, 94 Ws. 2d 375, 400,

404, 288 N.W2d 794 (1980), that under ordinary circunstances a
lessee with a lease for nore than one year has a property
interest and is entitled to sone portion of a condemation
awar d. The court stated that "[i]t is well settled that a
| essee has a property interest; and, when that interest is
conpletely taken by a condeming authority, the |l|essee is
entitled to conpensation."?®

137 The question in the present case is what anmount of
conpensation is "just" within the neaning of Article I, Section
13. Answering this question requires us to interpret a

provision of the state constitution, which we do independently

15 See, e.g., Maxey, 94 Ws. 2d at 396-99; Luber v.
M | waukee County, 47 Ws. 2d 271, 277-78, 177 N.W2d 380 (1970);
Randall v. Cty of MI|waukee, 212 Ws. 374, 382, 249 NW 73
(1933); State ex rel. Carter v. Harper, 182 Ws. 148, 153-54,
196 N.W 451 (1923).

1 Maxey, 94 Ws. 2d at 400.
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of the circuit court and court of appeals, although benefiting
fromtheir anal yses.?'’

138 The constitutional requirenent of just conpensation
cannot be reduced to a forrmula or expressed in inexorable
rules.'® The requirenent of just conpensation "derives as nuch
content from the basic equitable principles of fairness, as it

" 19 Courts have

does from technical concepts of property |aw
determ ned just conpensation according to practical rules that
wor k substantial justice in the ordinary case but may be subject
to exception when warranted by the circunstances. ?°

139 The "unit rule"—sonetines called the "undivided fee
rule"—+s one of these practical rules. As we have stated,

under the wunit rule there is no separate valuation of

i nprovenents or natural attributes of the land, and the manner

7 Sstate v. Schweda, 2007 W 100, 912, 303 Ws. 2d 353, 736
N. W 2d 49.

18 See United States v. Toronto, Hamilton & Buffalo
Navigation Co., 338 U S. 396, 402 (1949) ("Perhaps no warning
has been nore repeated than that the determ nation of value
cannot be reduced to inexorable rules."); United States v. Cors,
337 U. S. 325, 332 (1949) ("The Court in its construction of the
constitutional provision has been careful not to reduce the
concept of 'just conpensation' to a fornula.").

19 United States v. Fuller, 409 U'S. 488, 490 (1973)
(internal citation omtted).

20 Cors, 337 U.S. at 332 ("The Court in an endeavor to find

working rules that wll do substantial justice has adopted
practical standards . . . ."); United States v. Mller, 317 U S.
369, 375 (1943) ("Courts have had to adopt working rules in
or der to do subst anti al justice in em nent domai n

proceedi ngs.").
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in which the land is owned or the nunber of owners does not
affect the value of the property.? \hen property that is held
in partial estates by nultiple owners is condemed, the
condemmor provides conpensation by paying the value of an
undi vided interest in the property rather than by paying the
value of each owner's partial interest.? Sinply stated, the
unit rule determnes the fair market value as if only one person
owned the property. Wen the value of the property is
determ ned, the condemor nmakes a single paynent for the
property taken and the paynent is then apportioned anong the

vari ous owners. 23

L een Bay Broad. Co. v. Redev. Auth., 116 Ws. 2d 1, 12,
342 N.W2d 27 (1983).

This court nodified the G een Bay Broadcasting opinion on a
notion for reconsideration. See 119 Ws. 2d 251, 349 N . W2d 478
(1984). The nodifications are not germane to the issue
presently on review.

°2 Maxey, 94 Ws. 2d at 401 ("[Clondemation awards shoul d
be based on the value of the property as a whole as if there
were only one owner, and it is only after there is a
determ nation of the taken property's total value that it is
apportioned anong the various interests in the property."); 4
Ni chols, supra note 3, 8 13.01[16] (stating that the unit rule
applies "when there are different interests or estates in the
property acquired by condemation” and that "[p]Jursuant to the
unit rule, the proper course is to determne the entire
conpensation to be awarded as though the property belonged to
one person and then apportion this sum anong the different
parties according to their respective rights").

22 4 N chols, supra note 3, § 12.05[1] ("The public pays
what the land is worth, and the anobunt so paid is to be divided
anong the various claimants, according to the nature of their
respective elenments."); Geen Bay Broad. Co., 116 Ws. 2d at 11
(sane; quoting N chols on Em nent Domain).
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140 That property is valued as an integrated and
conprehensive unit does not mean that the individual conponents
of value may not be examned or considered in arriving at an
overal|l fair market value.? "The unit rule requires only that
the various conponents be valued as contributing parts of an
organi ¢ whol e. "?°

41 In Wsconsin jurisprudence, "acceptance [of the unit

rule] is beyond question."?®

Indeed the unit rule is accepted in
the majority of Anerican jurisdictions.?” The unit rule is a
carefully guarded rule and only in rare and exceptiona

situations are departures permtted.?®

24 M | waukee & Suburban Transp. Corp. v. M| waukee County,
82 Ws. 2d 420, 449-50, 263 N.W2d 503 (1978). See also United
States v. 6.45 Acres of Land, 409 F.3d 139, 147 (3d G r. 2005).

2> M | waukee & Suburban Transp. Corp., 82 Ws. 2d at 449-50.

26 reen Bay Broad. Co., 116 Ws. 2d at 11 (citing M I waukee
& Suburban Transp. Corp., 82 Ws. 2d at 448). See al so Hoekstra
v. Quardian Pipeline, LLC, 2006 W App 245, 15, 726 N W2d 648;
Appl eton Water Works Co. v. RR Comn of Ws., 154 Ws. 121,
142 N.W2d 476 (1913).

27 Johnston, supra note 5, at 302.

8 Nebraska v. United States, 164 F.2d 866, 869 (8th Cr.
1947) .

For a general di scussion of cases determning just
conpensation for the condemmation of property held in different
estates or interests, see Are Different Estates or Interests in
Real Property Taken Under Em nent Donain to Be Valued
Separately, or |Is Entire Property to Be Valued as a Unit and the
Amount  Apportioned Anbng Separate Interests, 69 A L. R 1263
(1930) (supplenented by 166 A L.R 1211).
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142 The VFW contends that this court rmust nake an
exception to the unit rule in the present case in order to avoid
a grossly unjust result.

143 The VFW argues that under the unit rule the VFW w |l
not be conpensated for the loss of its valuable |easehold
i nterest because the value of its |easehold interest exceeds the
zero value of an undivided interest in the condemmed property.
According to the VFW the unit rule should not be applied when
paynment equaling the value of an undivided interest in condemed
property is insufficient to fully conpensate owners holding
partial interests in the property.?

44 The court of appeals agreed with the VFW concluding
that the necessities of the instant case require an exception to
the wunit rule. According to the <court of appeals, the
particul ar circunstances Jleading to the conclusion that
application of the wunit rule anmounts to an unconstitutional
taking, and that the VFW nust be afforded an opportunity to
prove the value of its |leasehold interest, are that the

| easehold was a long-term | ease; that the lease did not include

For a general di scussion of cases determning the
conpensation due to a lessee for the taking or damaging of a
| easehol d interest in property, see Em nent Domain: Masure and
El ements of Lessee's Conpensation for Condemmor's Taking or
Damagi ng of Leasehold, 17 A L.R 4th 337 (1982).

2% See, e.g., Brief and Appendix of the City of MIwaukee
Post No. 2874 Veterans of Foreign Wars of the United States
Redevel opnent Authority-Appellant at 15 ("[T]he "unit rule' my
be utilized provided that [it does] not deprive a tenant of its
right to be fully conpensated for the value of its |easehold.").
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a forfeiture provision upon condemation; and that the fair
mar ket val ue of the property was found to be zero. The court of
appeals seened to conclude as a matter of public policy that
when the fair market value of the condemmed property is zero,
awarding a |essee zero dollars upon condemation would be a
mani f est i njustice. The court of appeals remanded the cause to
the circuit court to value the VFWs separate |easehold interest
and to allow the VFW to recover sonething nore than the VFWSs
share of the fair market value of the condemmed property. The
court of appeals decision is based on equitable principles of
fairness to the VFW

145 Several courts in other states have, as the VFW urges,
departed from the unit rule when the aggregate value of partia
interests in the condemmed property exceeds the value of an
undi vided interest. In such cases, these courts apply what
coomentators <call the rule of "separate" or "independent”
valuation.®® Application of this rule indemifies each of the
several owners. The condemor pays each of the several owners

the fair market value of his, her, or its property interest even

%0 See 4 Nichols, supra note 3, § 12.05[2] (contrasting the
"rule of separate valuation” to the unit rule (also sonetines
referred to as the undivided fee rule)); Johnston, supra note 5,
at 310-19 (contrasting the rule of "independent valuation of
divided interests" to the unit rule; arguing that the
i ndependent valuation rule is consistent with the position that
condemmors nmnust indemify property owners in order to provide

j ust conpensation).
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t hough the total amount paid exceeds the fair market value of

the property as if owned by a single owner.3!

31 See, e.g., City of Baltinmore v. Latrobe, 61 A 203, 206
(Md. 1905) ("We say that because each is entitled under the
Constitution to be conpensated in damages for the amount of his
interest taken, and, if it be true that the values of the two
interests are nore than what the lots would be worth if owned by
one person, the necessities of the case require an apparent
exception to the general rule . . . as to what the condemi ng
party nust pay."); State ex rel. MCaskill v. Hall, 28 S W2d
80, 82 (M. 1930) ("There may be instances in which, owing to
exceptional circunstances, the danmages to the various interests
when added toget her exceed the value of the property as a whol e;
in such case the particular interests should of course be
separately appraised, because the owner of each is entitled to
be conpensated in danages for the anpbunt of his interest taken."
(citing Latrobe)); State . Platte Valley Pub. Power &
Irrigation Dist., 23 N W2d 300, 307-08 (Neb. 1946) ("The
nmeasure of conpensation to each owner nust be that which he has
lost. . . . [T]hose courts which have held that the sum of the
separate values of the divided interests may not exceed the
val ue of the unencunbered whol e have at that point abandoned the
rule that the neasure is what has the owner |lost, and applied
the rule that the neasure is what has the taker gained.");
Wlson v. Flemng, 31 N.W2d 393, 401-02 (lowa 1948) (adopting
Platte Valley Pub. Power & Irrigation Dist.); People ex rel.
Dep't of Pub. Wdrks v. Lynbar, Inc., 253 Cal. App. 2d 870, 879
(Cal. App. 1967) ("The question to be answered in this case is,
of what does the whole really consist, for which paynent is to
be made by the condemmor in one lump sum. . . ? It seens to us
that this whole nust be the total of what the various
involuntary sellers have to sell and not the undivided fee which
the condemor is seeking to acquire."); State H ghway Dep't v.
Thomas, 154 S.E. 2d 812, 816 (Ga. C. App. 1967) ("[Where there
are separate interests to be condemmed, the jury, in arriving at
just and adequate conpensation, is not only authorized but
required to consider the value which the thing taken has to the
respective owners of the interests being condemmed. If just and
adequate conpensation to the owners of the various interests in
the land being condemmed requires that the total conpensation
exceed t he val ue of t he | and, this presents no
difficulty . . . .").
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46 In contrast, an equal or greater nunber of courts do
not depart from the wunit rule when the aggregate value of
partial interests in property exceeds the fair market value of

an undivided interest.* The rationale for applying the unit

See also 4 Nchols, supra note 3, 8§ 12.05[2] ("It

has . . . been intimated that where the wundivided fee rule
operates to the prejudice of the interest of the condemee it
m ght be consi dered unconstitutional.” (citing Latrobe)).

¥See, e.g., United States v. 6.45 Acres of Land, 409 F.3d
139, 141, 147-49 (3d Gr. 2005) (agreeing with the United States
that the district court had erred in failing to apply the unit
rule; concluding that the district <court's error was not
harm ess because it was "quite likely that the sum of the
District Court's independent awards—+ts assessnment of 'the
value of the separate interests'—substantially exceeded the
val ue of the whole"); United States v. 131.68 Acres of Land, 695
F.2d 872, 975 (5th Cr. 1983) ("[T]he division of a fee into
separate interests cannot increase the anount of conpensation
that the condemmor has to pay for the taking of the fee.");
Nebraska v. United States, 164 F.2d 866, 868 (8th GCr. 1947)
("The Junit] rule mnifestly is not wthout hardships in
practical operation, but nevertheless the guarantee of the Fifth
Amendnent is regarded as being satisfied generally where the
cash value of property taken in fee is substituted for it and
the cash is allocated or apportioned anong the respective
estates or interests on the basis of their relative values.");
County of Clark v. Sun State Props., Ltd., 72 P.3d 954, 958-60
(Nev. 2003) (stating that wunder the undivided-fee rule, "the
division of a fee into separate interests cannot increase the
anount of conpensation that the condemmor has to pay for the
taking of the fee"; concluding that a Nevada statute codified
the undivided fee rule, which is consistent with the
constitution); Harco Drug, Inc. v. Notsla, Inc., 382 So.2d 1, 6
(Ala. 1980) ("The total award stands in place of the |and, and
the owners of each interest may recover out of the award the
same proportionate interest which they had in the Iland
condemed. . . . [Where, as appears to be the case here, the
total award is inadequate to fully conpensate both the | essee
and | essor, the inadequacy, or |oss, nust be shared by both the
| essee and | essor according to their proportionate interests in
the estate."); Hughes v. Gty of G ncinnati, 195 N E. 2d 552, 556
(Chio 1964) ("Undoubtedly, defendant city should only have to
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rul e under t hese ci rcunst ances is t hat t he condemor ,

representing the public, should not pay a total sumto all the

pay the value of the land appropriated, even though that val ue
may be less than the aggregate values of the interests in that
land."); State Highway Commin v. Burk, 265 P.2d 783, 798-800
(Or. 1954) (holding that although the constitution nay not
requi re the valuation of condemmed property to be in a lunp sum
"[t]he very great weight of authority establishes that the
constitution permts valuation in that mnner"; refusing to
recogni ze "any rule that the separate anounts apportioned to the
owners of different interests may exceed the market value of the
whol e"); Cornell-Andrews Snelting Co. v. Boston & Providence
RR Corp., 95 NE 887, 889 (Mass. 1911) ("[N o contracts
between the owners of different interests in the |land can affect
the right of the governnent to take the land for public use, or
oblige it to pay by way of conpensation nore than the entire
value of the land as a whole." (citation omitted)); J.J.
Newberry Co. v. City of E. Chicago, 441 N E. 2d 39, 43 (Ind. C

App. 1982) ("Newberry cites sever al cases from other
jurisdictions in support of the proposition that the conbined
value of a leasehold interest and a reversionary interest may
exceed the fair nmarket value of +the property as a whole.
However, this Court need |look no further than the unanbi guous
directives of the Indiana Suprene Court which stated: 'For the
pur poses of condemation proceedings, the value of all the
interests or estates in a single parcel of |and cannot exceed
the value of the property as a whole, and that when the val ue of
the property as a unit is paid to the various owners, or into
court for them the <constitutional requirenents are fully
met . . . ."" (quoting State v. Mntgonery Crcuit Court, 157
N.E. 2d 577, 578 (Ind. 1959))); New Jersey Sports & Exposition
Auth. v. Borough of E. Rutherford, 348 A 2d 825, 829-30 (N.J

App. 1975) (noting that some jurisdictions recognhize an
exception to the unit rule "when the aggregate value of the
separate interests exceeds the value of the unencunbered fee"

holding that the New Jersey courts do not recognize such an
exception); Frankfurt v. Texas Turnpike Auth., 311 S W2d 261

267 (Tex. C. App. 1958) ("[T]he value of the property taken is

all that the condemmor nust pay, and this value cannot be
increased by any contracts or distribution anong the different
persons owning interests in it; . . . the sum of all the parts

can not exceed the whole.").
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owners that exceeds the total fair market value of the property
were the property held by one person.

147 In Geen Bay Broadcasting Co. V. Redevel opnent

Authority of G een Bay, 116 Ws. 2d 1, 342 N.W2d 27 (1983), we

stated that al though parti al owners are constitutionally
entitled to just conpensation, "contracts between the owners of

different interests in the land should not be permtted to

result in a total sum which is in excess of the whole val ue of

the undivided fee. "% This language in the Geen Bay

Broadcasting decision cannot be reconciled with the VFWs

position that conpensation should be awarded for the taking of
its leasehold interest when the undivided property has no val ue.

Green Bay Broadcasting is also inconsistent with the cases from

ot her states hol ding that the condemor nmust provi de
conpensation sufficient to indemify each partial owner of real
property even when the total paid exceeds the fair market val ue

of the undivided property. Geen Bay Broadcasting is consistent

with the cases from many other jurisdictions holding that the
unit rule should be applied even when the aggregate fair market
value of partial interests in property exceeds the total value
of an undivided interest.

148 The VFW inplicitly invites this court to reconsider

the analysis in Green Bay Broadcasting and to w thdraw | anguage

relating to the unit rule from that opinion. The court of

3% Green Bay Broad. Co. v. Redev. Auth. of Geen Bay, 116
Ws. 2d 1, 11, 342 N.W2d 27 (1983) (enphasis added).
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appeals, which held in the VFWs favor, discussed Geen Bay

Broadcasting but did not discuss the relevant |anguage we set

forth above.*

149 Courts should not apply the unit rule robotically as
Stepford judges.®* Departure from the unit rule nmay be made in
rare and exceptional circunstances. The instant case, however,
does not present a rare and exceptional situation justifying

departure from the unit rule set forth in Geen Bay

Br oadcast i ng. *° Many cases have applied the wunit rule to

condemation of the lessor's and | essee's interests. W foll ow

the unit rule in the present case for several reasons.

3 See City of MIwaukee Post No. 2874 Veterans of Foreign
Wars of the U S. v. Redev. Auth. of M| waukee, 2008 W App 24,
15, 307 Ws. 2d 518, 746 N.W2d 536.

% See Ira Levin, The Stepford Wves (1972), in which robots
are preferred to human bei ngs.

% The dissent incorrectly asserts that this court has
recogni zed exceptions to the unit rule in Luber v. MIwaukee
County, 47 Ws. 2d 271, 177 N.W2d 380 (1970); Maxey v. Redev.
Auth. of Racine, 94 Ws. 2d 375, 288 N W2d 794 (1980); and
Green Bay Redev. Auth. v. Bee Frank, Inc., 120 Ws. 2d 402, 355
N. W2d 240 (1984). See dissent, 1Y112-120.

The Luber decision relates to an owner's loss of rental
income resulting from an inpending taking and does not nention
the unit rule. Maxey held in relevant part that a |essee of
property nmay be entitled to conpensation in a takings case and
that just conpensation is determned according to the unit rule.
See Maxey, 94 Ws. 2d at 400-01. The Bee Frank case held that
the unit rule is not applicable "in determning entitlenent to
litigation expenses [under Ws. Stat. 8§ 32.28(3)]," Bee Frank,
120 Ws. 2d at 414, and did not address the manner of

determ ning just conpensation under the constitution.
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150 First, the unit rule stated in G een Bay Broadcasting

protects the interests of both the public and the private
property owners in the instant case. It conports with the
principle that just conpensation "neans a conpensation that
would be just in regard to the public, as well as in regard to
t he i ndi vi dual " 37

151 Under the unit rule, the public pays the full value of
the property that it takes but is not required to pay excess

value attributable to contracts between the owners of different

interests in the property.3 Because eninent domain terninates

3 Bauman v. Ross, 167 U.S. 548, 570 (1897). See al so
United States v. 564.54 Acres of Land, 441 U S. 506, 512 (1979)
(stating that question of just conpensation as follows: "Wat
conpensation is 'just' both to an owner whose property is taken
and to the public that nust pay the bill?") (quoting United
States v. Commodities Trading Corp., 339 U S. 121, 123 (1950)).

% See Green Bay Broad. Co. v. Redev. Auth. of Geen Bay,
116 Ws. 2d 1, 11, 342 NW2d 27 (1983) ("[When a tract of I|and
is taken by emnent domain, as the land itself is taken by a
paramount title rather than the separate estates of different
persons having interests in the |and, the conpensation awarded
is for the land itself . . . . The public pays what the land is
worth . . . ." (quoting Nichols on Emnent Domain)); United
States v. 499.472 Acres of Land, 701 F.2d 545, 549 (5th Grr.
1983) (stating that the unit rule is "[c]onsistent with th[e]
theory . . . that the governnent should not have to pay nore for
the property than it is worth").

See also Walgreen Co. v. City of WMdison, 2008 W 80, 4948,
311 Ws. 2d 158, 752 N.W2d 687 (explaining that when the val ue
of land is assessed for tax purposes, "[a] |ease never increases
the market value of real property rights to the fee sinple
estate. Any potential value increnent in excess of a fee sinple
estate is attributable to the particular |ease contract, and
even though the rights may legally 'run with the land,' they
constitute contract rather than real property rights.” (quoting
Appraisal Institute, The Appraisal of Real Estate 473 (12th ed.
2001))).
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| eases,® the entire fee sinple estate (as if not |eased) is what
t he condemmor is purchasing. The fee sinple estate is val ued
under the unit rule. This valuation equitably bal ances property
owners' interest in receiving conpensation against the public's
interest in paying a fair, reasonable amount for property
acquired by em nent donai n.

152 Second, the "fairness award" doctrine adopted by the
court of appeals conflicts with the principle that danmages
lacking a direct relationship to the fair market value are
incidental or consequential damages and are not considered when
determning just compensation under the constitution.*  Under
the court of appeals' decision, if the fair market value of the
property in condemation is not enough to pay the |essee, the
condemmor nust pay nore for the property than it is worth. The
result of the fairness award doctrine is that the condemor
becones a guarantor of a private |lease in |owto-no-value |eased

property. In the present case, the condemmor would be insuring

% See Ws. Mall Props., LLC v. Younkers, Inc., 2006 W 95,
126, 293 Ws. 2d 573, 717 N.W2d 703 ("[C]onplete condemmation
of a property termnates a | ease attached to that property.").

40 Consequential or incidental damages are excluded from
em nent domai n val uati on cases. See, e.g., Rotter v. MIwaukee
County Expressway & Transp. Commin, 72 Ws. 2d 553, 562-63, 241
N.W2d 440 (1976); Cty of Janesville v. CC Mdwest, Inc., 2007
W 93, 117 n. 16, 121, 302 Ws. 2d 599, 734 N .W2d 428
(Roggensack, J., lead op.).

See also United States v. Petty Mtor Co., 327 U S. 372,
377-78 (1946) ("[E]vidence of loss of profits, damage to good
will, the expense of relocation and other such consequenti al
| osses are refused in federal condemmati on proceedings.").
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the VFWs sal e-|leaseback business deal that has gone bad. In
ot her words, under the fairness doctrine, the condemor becones
liable to the Ilessee for consequential, incidental damages
associated with the termnation of the |ease, above and beyond
the fair market value of the property. Such a bailout by the
condemmor is not authorized by statute and is not required by
the state constitution.

153 Third, the court of appeals' "fairness award" doctrine

is at odds with Walgreen Co. v. City of WMdison, 2008 W 80, 311

Ws. 2d 158, 752 N W 2d 687. In Wal green, this court held that
for purposes of determning the fair market value of that real
estate for property-tax-assessnent purposes, a |ease favorable
to the lessor did not increase the market value of the fee
sinple estate.?* The Walgreen court declared that a business
arrangenent extraneous to the lease but built into the rental
agreenent reflects a business-contractual arrangenent, not real
property val ue. #?

154 In the instant case, VFWs Jlease is a |ease
unfavorable to the |essor. The VFW refers to the lease as a
"negative | ease" because it "encunbers rather than enhances the

value of the fee."* \When the negative lease is relatively |ong

41 Wl green Co., 311 Ws. 2d 158, 93.

2 1d., 1165-66.

“3 Brief and Appendix of the City of MIwaukee Post No. 2874
Veterans of Foreign Wars of the United States Plaintiff-
Appel I ant at 16.
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and rental values have substantially increased since the
beginning of the Jlease term the |essee's share of a
condemmation award may exhaust the entire award. Maxey, 94
Ws. 2d at 401. Maxey does not, however, support abandonment of
the unit rule.

155 The VFWs negative |ease does not present a usual
negative | ease. The VFW lease, like the Wilgreen |ease,
refl ects a business arrangenent. The VFWs sweetheart sal e-and-
| easeback business arrangenent reflects a business-contractual
arrangenent, and according to Wal green, should not be considered
in determning the fair market value of the fee sinple estate.

56 The court of appeals decision would change W sconsin
law so that a lessor's separate real property interest and the
| essee's separate |easehold interest would be valued separately
for condemati on purposes. Such an approach ignores the fact
that the unit rule and the statutes and case |aw providing for
the valuation of the fair market value of a fee sinple interest
in real property; ignores the fact that in condemation
proceedings a lease is termnated and the lessor and |essee
allocate the sum paid for the total fee estate unless the |ease

provides otherwise; and ignores the fact that a business-

See also Walgreen Co., 311 Ws. 2d 158, 197 n.9
(Abrahanson, C.J., concurring) ("If the rent and/or terns of the
| ease are favorable to the tenant (or |essee), the value of the
| eased fee interest will usually be less than the value of the
fee sinple interest, resulting in a positive |easehold
interest.” (quoting Appraisal Institute, The Appraisal of Real
Estate 82 (12th ed. 2001)).
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contractual arrangenment between the parties built into the
rental agreenent does not get valued in calculating the fair
mar ket val ue of the condemmed property.

157 Fourth, although the unit rule admttedly nmay | eave a
| essee vulnerable to injury when the Ilessor fails—as the
|l essors in the present case apparently failed—to nmaintain
property in a valuable state prior to a condemation, a |essee
may obtain by contract the protections not afforded by the
constitution.

158 Al t hough "conplete condemmat i on of a property
termnates a |ease attached to that property,"* the |essee and
| essor nevertheless "may contract for their rights and

obligations in the event of condemation."*

Furthernore, "[t]he
termnation of a lease would not ordinarily be expected to
extinguish an existing cause of action for a breach of the

| ease."*® Contract law offers tools with which a |essee may

4 Ws. Mall Props., 293 Ws. 2d 573, 126.

45 d.

In Maxey, 94 Ws. 2d at 383, although the I|ease between
Maxey and the lessors provided that Mxey's interest in the
| ease termnated upon the taking of the property, the court
concluded that the |ease provision termnated the liabilities of
the |l essor and | essee but did not forfeit Maxey's right to share
in the conpensation award. A lease may bar a lessee from
sharing in the proceeds of a condemation award. Such a
condemmation clause is a negotiated apportionment of a risk
between a |essor and a | essee. Van Asten v. Dep't of Transp.,
214 Ws. 2d 135, 138, 571 N.W2d 420 (C. App. 1997).

“© Ws. Mall Props., 293 Ws. 2d 573, {34.
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guard against injury resulting from the lessor's failure to
mai ntain the property prior to a condemnation.*’

159 The VFW protests that it did commence an action
against the lessors for breach of the |ease agreenent in the
present case. According to the VFW that action was dism ssed
on the ground that the VFW lost the right to sue the |essors
once the property had been condemmed. During oral argunment to
this court, counsel for the VFW contended that the Redevel opnent
Authority's actions condemming the property cut off the VFWs
ability to recover from the |lessors who allegedly had violated
the lease in allowng the property to deteriorate. Counsel for

the VFW argued as foll ows:

If the [Redevelopnent Authority] wants to apply the
unit rule, that's fine—fust so long as the [VFW
retains the right to sue the defaulting |essor. But
there's a conbination of rules here. There's the unit
rule, and then the rule that in condemation, the
condemmation termnates the obligations between the
| essor and the |essee. [The circuit court] dismssed
[the VFWs] case [against the lessors]. . . . | invite
you to examne that record carefully, because it is
true that a strict application of the unit rule is
acceptable just so long as you don't enforce the
collateral rule which prevents the lessee (in this
case) from suing the lessor for an obvious breach of
| ease. But that happened in this case.

160 The VFWs account of its prior lawsuit against the

| essors, however, does not tell the full story. The circuit

7 See Ws. Mll Props., 293 Ws. 2d 573, 930 ("[M ost
conflicts that condemmation inposes on the landlord and tenant

can be avoided by proper planning. In this regard, the nost
inmportant tool is educated negotiation and drafting of the |ease
contract." (quoting 7A Ni chol s on Em nent Donai n

§ 11.06[1][a])).
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court did not dismss the VFWs action against the |lessors on
the basis stated by the VFW

161 The VFW filed a conplaint against all three |essors
(Towne Metropolitan, Marquette University, and Maharishi Vedic
Uni versity), alleging that they had "breached the |ease
obligation to maintain the property in a condition so that it
wll have a value on February 28, 2001 [the date of the
condemmation] of an anount sufficient to conpensate the VFW for
the value of its leasehold."*® The court of appeals concluded
that the VFWs conplaint did not state a claimupon which relief
could be granted, because the Ilease did not contain the
provision that the VFW in its conplaint, accused the |essors of
br eachi ng. *° The court of appeals refused to consider the
argunent that the VFW nade on appeal (but not in the circuit
court) that the lessor had an obligation under the lease to
mai ntain the hotel building and that Mharishi Vedic University

breached this obligation, causing the condemation. *°

“8 M| waukee City Post #2874 Veterans of Foreign Wars of the
US. v. Mharishi Vedic University, 1Inc., No. 2006AP1039,
unpublished slip op., 5 (Ws. C. App. March 1, 2007).

The court of appeals' decision in this unpublished case
constitutes a fact that the Redevel opnent Authority contends is
relevant to the case presently on review W cite to the court
of appeals' unpublished opinion in order to examne the
Redevel opnent Authority's factual clains. W do not cite to the
opi nion as precedent.

4 M| waukee City Post #2874 Veterans of Foreign Wars of the
US v. Mharishi Vedic University, 1Inc., No. 2006AP1039,
unpubl i shed slip op., 1715, 21 (Ws. C. App. Mar. 1, 2007).

> 1d., 1116-18.
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62 The court of appeals in that case explicitly declined
to determine whether the condemation had affected the VFWSs
right to bring an action against the lessors for breach of the
| ease. It stated that in light of its conclusion that the VFW
failed to state a claim for breach of contract in the first
i nstance, the court of appeals had no need to determ ne whether
the VFW could bring a breach-of-contract action against the
| essors notwithstanding the condemation.>? Accordingly, the
court of appeals affirmed the circuit court's judgnent and
orders dism ssing the VFWs action against the | essors.

163 The VFWs basic point is that if the VFWis denied the
right to prove the fair market value of its |easehold interest
when the VFW has been barred from proceedi ng agai nst the |essors
for breach of the |lease, an unconstitutional taking has
occurr ed. W disagree with the VFW The VFW was not barred
fromsuing the | essor for danages. The VFW a long term | essee,
is asking the condemmor to shield it from devaluation of its
interest and to place it in a better position than a |essor-
owner .

64 In effect the VFW is asking the Redevel opnent
Aut hority to protect the VFW against the loss of its sale price
of the real estate, which was payable over nmany years through a
favorable Ilease. The VFW agreed to the sale and |easeback
arrangenent, assuned the possibility of total |oss, and did not

protect itself against dimnution of value of the property and

L 1d., 122
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condemmat i on. Equity does not require a condemor to indemify
the VFW against the risk it undertook: that the value of its
| easehold interest would not equal the sale price of its
interest in the real estate. Mandat ory indemnification through
condemmation for a "lost purchase price" would be contrary to
the principle that contracting parties are free and able to
al l ocate econom c risk

165 W agree with the Suprene Court of Massachusetts,
which has stated that it is not reasonable that "l osses arising
from the failure of [private] contracts which otherw se m ght
furni sh grounds of damage between the individual parties, should
measure the conpensation to be rendered for the property so

t aken. " %2

A condemation proceeding cannot be used in these
circunstances to recover danmages that could have been determ ned
by contract between the parties.

66 In sum the VFWs failure to recover from the |essors
for the lessors' failure to maintain the property is not related
to the condemmati on. The VFWs loss did not result from the
application of the rule that conplete condemation of a property
termnates a |ease attached to that property and that the unit
rule governs fair market val ue. The VFWs | oss m ght have been
recovered in an action against the lessors for damages for

breach of the lease; this action foundered because the VFW when

proceeding in the circuit court, did not plead or argue that the

°2 Cornel |l -Andrews Smelting Co. v. Boston & Providence R R
Corp., 95 N.E. 887, 889 (1911).
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| essors had breached any |ease provision that required the
| essors to maintain the prem ses.

167 Fifth, the VFWerrs in relying upon Boston Chanber of

Commerce v. City of Boston, 217 U.S. 189 (1910), stating in part

that "the question is, Wat has the owner lost? not, What has

the taker gained?"® Reliance on Boston Chanber of Commerce is

not persuasive under the circunstances of the present case.

168 In Boston Chanber of Commerce, the Cty of Boston laid

out a public street on a parcel of land owned by the Boston
Chanber of Commer ce. The parcel was already subject to an

easenent of way, light, and air benefitting the Central Warf

°3 Boston Chamber of Commerce v. City of Boston, 217 U.S.
189, 195 (1910).

Several Wsconsin cases repeat the I|anguage in Boston
Chanber of Commerce stating that just conpensation is based on
what the owner has lost, not what the condemmor has gai ned.
None of these <cases involves condemation of property wth
multiple owners or the unit rule. See Vol brecht v. State
H ghway Commin, 31 Ws. 2d 640, 647, 143 N W2d 429 (1966)
(holding that a jury instruction was in error insofar as it
inplied that "damages nay be awarded for value created by the
taking and its prospective use in the inprovenent. Just
conpensation is what the owner has |ost, not what the condemor
has gained." (citing N chols on Em nent Donain)); Besnah v. Fond
du Lac, 35 Ws. 2d 755, 758, 151 N.W2d 725 (1967) (relating to
an ower's loss in a partial taking case (citing Vol brecht));
Luber v. Ml waukee County, 47 Ws. 2d 271, 279, 177 N W2d 380
(1970) (relating to an owner's loss of rental incone resulting
from an inpendi ng taking (quoting Vol brecht and citing Besnah)).

The court of appeals relied upon the |anguage in Boston
Chanber of Commrerce in holding for the VFWin the present case.
See City of MIwaukee Post No. 2874 Veterans of Foreign Wars of
the U S. v. Redev. Auth. of M I waukee, 2008 W App 24, 126, 307
Ws. 2d 518, 746 N. W 2d 536.
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and Wet Dock Corporation, as well as subject to a nortgage,
itself subject to the easenent, benefiting Boston Five Cents
Savi ngs Bank. An unencunbered interest in the parcel would have
been worth approximately $60,000. The laying out of the public
street, however, resulted in mniml damage to the owners. The
fee was worth little, being restricted by the easenment, and the
hol der of the easenent "lost nothing by the superposition of a
publ i c easement upon its own. ">

169 The three property owners (Boston Chanber of Conmerce,
Central Warf, and the Bank) wanted to value the parcel as if
unencunbered so that Boston would have to pay $60,000 to the
property owners to divide anong thenselves. The property owners
contended that they were entitled to recover the full value of
an undi vi ded i nt erest in t he | and t hat was t aken,
notwi t hstanding their actual |oss, stipulated to be only $5, 000.

170 Justice Aiver Wendell Holnmes, witing for the United
States Suprene Court, stated that "the question is, Wat has the
owner |ost? not, What has the taker gained?"> The loss that the
owners sought to recover was "of theoretical creation, suffered

by no one in fact.">®

Accordingly, the Court held that the
owners were entitled to recover no nore than the $5,000 required
to conpensate them for their actual |oss, despite the |arger

value of an undivided interest in the |land that had been taken

54 Bost on Chanber of Commerce, 217 U.S. at 194.

5 1d. at 195.

5% 1d. at 194.
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The Court stated: "W regard it as entirely plain that the
[owners] were not entitled, as a matter of |law, to have damages
estimated as if the land was the sole property of one
owner . " S7

71 A nore recent United States Suprene Court decision,

Brown v. Legal Foundation of Washington, 538 U S. 216 (2003), is

simlar to the Boston Chanber of Comerce case. This case

involved the constitutionality of IOLTA (Interest on Lawers
Trust Account) funds, which the Wsconsin Suprenme Court has al so
aut hori zed. In Brown, the Wshington Suprene Court had
pronmul gated rul es under which the interest on a certain class of
| awyers' trust accounts was transferred to the Legal Foundation
of Washington, which used the interest for tax-exenpt, |aw
rel ated charitabl e and educational purposes. °®

72 The Washington Suprene Court's rules forbade |awers
from placing a client's funds in these trust accounts under
circunstances in which the client's funds could generate net
interest for the client's benefit.*® Only funds that could not
generate net interest for the client were to be placed in trust

accounts yielding interest for the use of the Legal Foundati on. ®

° |1d. at 195.

58
(2003) .

See Brown v. Legal Found. of Wash., 538 U.S. 216, 224-25

59 1d. at 224-25.

60|
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173 The United States Suprene Court assunmed for purposes
of deciding Brown that the Washington Supreme Court's program
anmounted to a per se taking of the clients' interest in their
escrow deposits.® The Court therefore turned its attention to
determ ning whether any conpensation was due to clients under
t he Just Conpensation O ause of the Fifth Amendnent. %2

174 The Court concluded in Brown that a client was due
zero conpensation for the taking. The Court quoted and relied
upon "Justice Holmes' characteristically terse statement"® in

Boston Chanber of Commerce "that 'the question is what has the

owner lost, not what has the taker gained.'"® The Court
concl uded that although the condemmor gained a |lot of noney from
the plan of "condemming"” the clients' interest, the clients |ost

nothing from the taking of interest; the Wshington Suprene

®t 1d. at 235.

62 1 d.

63

ld. at 236.
® 1d. (quoting Boston Chamber of Commerce, 217 U.S. at

195) .

Anot her recent decision of the United States Suprene Court,
City of Monterey v. Del Monte Dunes at Mnterey, Ltd., 526 U S.
687, 710 (1999), also has quoted Justice Holnes' statenent in
Bost on Chanber of Conmmerce. Cty of Mnterey, however, was not

a just conpensation case. The issue before the Court was
"whether it was proper for the D strict Court to submt the
guestion of Iliability on Del Mnte Dunes' regulatory takings

claimto the jury." Gty of Mnterey, 526 U S. at 707.

Oder United States Suprene Court cases quoting Hol nes'
aphorism but shed no light on its nmeaning and give no hint as to
how it should be applied.
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Court's rules did not permt their funds to be used for public
pur poses except when the clients' funds could not generate
interest for the clients' benefit. The Court exam ned what the
clients (the owners) lost, not what the condemor gained, and
concluded that "just conpensation for a net loss of zero is
zero."®

75 The Boston Chanber of Commerce and Brown deci sions

stand for the proposition that a condemmor need not provide

conpensation for a loss "of theoretical creation, suffered by no

66

one in fact,"” regardless of the gain to the condemmor. Nichols

on Emnent Domain interprets Boston Chanber of Commerce as

denonstrating that the constitution permts deviation from the
uni t rule when the rule would result in a condemee
"recover[ing] nore than the damages actually suffered by him"®

176 Neither the Boston Chanber of Comerce nor the Brown

deci sion denonstrates that a condemmor is required to conpensate

several owners of a single parcel of l|and separately when doing

® Brown v. Legal Found. of Wash., 538 U.S. at 240 n. 11

® Boston Chamber of Commerce v. City of Boston, 217 U.S.
189, 194 (1910).

® 4 Nichols, supra note 3, § 12.05[2].

See also United States v. 6.45 Acres of Land, 409 F.3d 139,
148 (3d Cr. 2005) (charactering the Boston Chanber of Conmerce
decision as holding that "in a taking by the Gty of Boston, it
was not unconstitutional for a commonwealth court to disregard
the value of the unencunbered estate as a whole where there was
a great disparity between the value of the unencunbered whol e
and the value of the estate in its actual state of title").
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so would nean paying nore than the fair market value of the
property as owned by a single owner.

177 When the |anguage in Boston Chanber of Comrerce

stating that the question is what has the owner |ost, not what

has the taker gained, is read out of context, it could be
interpreted as neaning that the condemmor nust indemify
condemmees for all losses resulting from the condemation,

al though doing so may nean paying nore than the fair market
value of the property that is taken. This interpretation,
however, would be inconsistent with the Court's oft-repeated
endor senent of the market approach to determning just
conpensat i on. °8

178 Furthernore, the United States Suprene Court has nmade
clear in nunerous cases that indemification of all |osses

suffered by the condemmee is not the rule. Al t hough the Court

®8 Johnston, supra note 5, at 311.

Prof essor Johnston, who argues for separate valuation of
long-term | easehold interests, explains that the |anguage in
Boston Chanber of Commrerce should not be interpreted to nean
that the condemmor nust fully conpensate property owners on the
basis of their |oss:

This passage [in Boston Chanber of Conmerce] has
occasi oned considerable confusion. Qut of context,
the last sentence could be interpreted as an assertion
that the Constitution incorporates the indemity
approach [to determ ning just conpensation]. But this
interpretation is conpletely inconsistent wth the
Court's oft-repeated endorsenent of the market val ue
appr oach.

Id. (footnote omtted).
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generally "has sought to put the owner of condemned property 'in
as good a position pecuniarily as if his property had not been
taken,'"® the "principle of indemity has not been given its
full and literal force."™® Notwithstanding the "loss to the

owner" | anguage in Boston Chanber of Commerce, conpensation may

be just although it does not provide full indemification to a
condemee. Thus, for exanple, the United States Suprene Court
has held that the condemmor generally may provide just
conpensation by paying the fair market value of condemed
property, even though the market-value standard clearly |eaves
owners underconpensated to the extent that property is uniquely
suited to their needs. ™

179 In sum Holnes' "characteristically terse statenment”

in Boston Chanber of Commerce is clearly applicable to

situations in which a condemmee seeks conpensation for a

® United States v. 564.54 Acres of Land, 441 U.S. 506, 511
(1979) (quoting dson v. United States, 292 U S. 246, 255
(1934)) .

0 564.54 Acres of Land, 441 U.S. at 512.

I See United States v. 50 Acres of Land, 469 U.S. 24, 30
(1984) (stating that when property is taken from a private
owner, "the possibility that the cost of a substitute facility
exceeds the market value of the condemmed parcel would not
justify a departure from the nmarket value neasure."); 564.54
Acres of Land, 441 U S. at 514 ("[I]t is not at all unusual that
property uniquely adapted to the owner's use has a market val ue
on condemation which falls far short of enabling the owner to
preserve that use. . . . Yet the Court has previously determ ned
that nontransferable values arising fromthe owner's uni que need
for the property are not conpensable, and has found that this
di vergence from full indemification does not violate the Fifth
Amendnent . " (citation omtted)).
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t heoretical |oss. The statenment has been subject to varying

interpretation, "

and is nore frequently quoted in the United
States Suprene Court's case |aw than explained or applied.

180 Sixth, the VFWerrs in arguing that the conduct of the
Redevel opnent Authority justifies foregoing application of the
unit rule in the present case. Counsel for the VFW asserted
during or al ar gunment t hat t he Redevel opnent Aut hority
intentionally permtted the hotel building to deteriorate so
that the Redevel opnent Authority could acquire the building and
the underlying land at a reduced cost. The VFW urges that the
unit rule should not be applied in light of the Redevel opnent
Aut hority's conduct.

181 Counsel's allegations are not supported by the record.

The record does not make clear when or why the hotel building

2 professor Victor Goldberg et al. contend that Boston
Chanber of Commerce is best wunderstood as reflecting the
"offsetting benefits" doctrine, under which the condemor nmay
of fset benefits generated by the condemmation in determning the
final amount of "just conpensation"” payable to the condemee.
They argue that "[b]ecause the public right-of-way [created by
the City of Boston] was nearly as valuable to the Warf Conpany
as the private easenent, the net result was to deny it all
conpensation.” Victor P. Coldberg, Thomas W Merrill & Dani el
Ununb, Bargaining in the Shadow of Em nent Domain: Valuing and
Apportioning Condemmati on Awards Between Landlord and Tenant, 34
UCLA L. Rev. 1083, 1101 (1987). Thus, in the view of Professor
Goldberg et al., the Boston Chanber of Commerce decision
denonstrates that "the offsetting benefits rule can be a
conplicating factor in determining the correct neasure of just

conpensation.” ld. at 1102. Professor Goldberg et al. further
conclude that "correctly analyzed, Boston Chanber of Comrerce
does not establish an exception to the undivided fee rule.” Id.
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cane to be in a worthless state at the tinme of condemation.’

That the building was worthless and needed to be razed nade the
underlying |and worthl ess because the costs of razing the hote
exceeded the fair market value of the |and. Fur t her nor e,
counsel's allegations regarding the Redevelopnent Authority's
conduct and notive are not consistent with the fact that the
Redevel opnent Authority initially paid a substantial sum in
conpensation for the taking of a property that was, according to
the jury's verdict, worthless.

182 We conclude that wusing the unit rule in the present
case to value the whole property to determne the anmount of
conpensation due to the VFW does not violate the just
conpensati on clause. We conclude that the VFW receives |ust
conpensati on when it receives no conpensation for its |easehold
interest in a property that has no value. Accordingly, we
reverse the decision of the court of appeals reversing the
judgnment of the circuit court. The judgnent of the circuit

court is affirned.

® The dissent asserts that "the City and the Redevel opnent
Aut hority together contributed to the decline of the underlying
real property by their actions and inactions and by the |engthy
del ay between the condeming authority's announced intention to
take the property and the filing of the condemation petition."
D ssent, 9135.

The dissent's assertion is a finding of fact nade
inproperly by the dissent rather than by the circuit court.
Moreover, the dissent's finding of fact has no basis in the
record in the present case.
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By the Court.—Fhe decision of the court of appeals is

rever sed.
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183 ANNETTE KINGSLAND ZI EGLER, J. (concurring). Wiile it

is often said that bad facts make bad law, this court has not

succunbed to that Iegal axiom in this case despite the
absolutely dreadful situation the VFW finds itself in. | join
the magjority, but I wite separately to enphasize that while we

synpat hi ze with the VFW our synpathy cannot dictate the result.

184 The unfortunate situation the VFW finds itself in is
gui te synpathetic. The VFW once the owner of the prine real
estate at issue here, conveyed the property to another in
exchange for a 99-year |lease with annual rent due of $1. For
that $1, the VFW obtained 5,250 square feet of space with no
obligations to pay for taxes, utilities, maintenance, or even
redecoration costs. Because of acts outside of the VFWs
control, the building fell into a state of disrepair such that
the city of MIwaukee condemmed the property, which eventually
led to the eviction of the VFW The VFWclained its interest in
the property was $1.8 million, but pursuant to the unit rule,
the VFWwas unfortunately left with no noney for its interest in
the property. As a result, the VFWwas left not only with no
pl ace to conduct its business, but it was left with no noney to
find a new place to call hone.

85 In a perfect world, the VFW would be given the
necessary funds to replace their space. However, our precedent
dictates that we nust apply the unit rule to the case at hand,
and as a result, the jury verdict nust be sustained and the VFW

will receive nothing for its |oss.
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186 While ny heart may want to rule in favor of the VFW
that would require ne to circunvent the wunit rule, which our
precedent requires that we apply in this case. To invent an
exception here would swallow, and thus abandon, the rule. As
Justice WIcox once noted, "A legitimte system of |aw requires
adherence to established | egal princi pl es, even if such
adherence does not produce a result deenmed desirable . . . ."

Thomas v. Mallett, 2005 W 129, 9180, 285 Ws. 2d 236, 701

N.W2d 523 (Wlcox, J., dissenting). The M ssouri Suprene
Court's Chief Justice has aptly noted:

Judges are accountable to uphold the rule of [|aw
through their decisions. This neans that, just as
juries are asked to set aside their personal beliefs
and decide a case based only on the law and the
evi dence, judges also nust set aside their personal
feelings, beliefs and attitudes and decide each case
according to the facts and law in that case.

Colum by Mchael A WIff, CJ., Your Mssouri Courts, Law
Matters: Judges Are Accountable . . . To The Law (Dec. 15, 2005)
avail able at http://ww. courts. no. gov/ page. asp?i d=1082.

187 Despite the unfortunate situation the VFWTfinds itself
in, I must follow Wsconsin's precedent, and in this case that
means | nust join the majority's application of the unit rule.

188 | am authorized to state that Justice M CHAEL J.

GABLEMAN j oi ns this concurrence.
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189 DAVID T. PROSSER, J. (di ssenting). "Property nust
be secured or |iberty cannot exist." John Adanms 1791.°1

190 The protection of private property is one of the
principal objectives of the United States Constitution.? The

original constitution prohibited the states from passing any

"law inpairing the obligation of contracts."? The Fifth
Amendnent added that "[n]Jo person shall . . . be deprived
of . . . property, wthout due process of law, nor shall private

property be taken for public use, wthout just conpensation.”
The Fourteenth Anendnent inposed the due process limtation upon
the states, and the United States Suprene Court |ater
interpreted this due process provision as incorporating just

conpensation. * The prohibition against the inpairnment of

1 6 The Works of John Adans 280 (Charles Francis Adams ed.,
1850) .

Z2"One great obj[ective] of Gov[ernnent] IS persona
protection and the security of Property.” 1 The Records of the
Federal Convention of 1787, 302 (Max Farrand ed., Yale Univ.
Press rev. ed. 1937 (quoting Al exander Ham lton)); see also Adam
Smith, Lectures on Jurisprudence 1 (Ronald L. Meek et al. eds.
Oxford University Press 1978) (1762-63)

The first and chief design of every system of
government is to maintain justice: to prevent the
menbers of society from encroaching on one another's
property, or seizing what is not their own. The
design here is to give each one the secure and
peaceabl e possession of his own property.

3 US Const. art. |, 8 10, cl. 1.

* Webb's Fabul ous Pharmacies, Inc. v. Beckwith, 449 U.S.
155, 160 (1980); Penn Cent. Transp. Co. v. New York Cty, 438
U S 104, 122 (1978); Chicago, Burlington & Quincy R R Co. .
Chi cago, 166 U.S. 226, 239 (1897).

1
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contracts and the requirenent of just conpensation are enbodied
in the Wsconsin Constitution.?®

191 This case concerns just conpensation for a prepaid,
| ong-term | ease. The issue presented is whether the Cty of
M | waukee Redevel opnent Authority (Redevel opnent Authority) may
take private property that is subject to a prepaid, long-term
| ease that has value, evict the |easeholder from the property,
and denolish the property, inpairing and termnating the
| easehol der's contract and real property rights in the process,
wi t hout paying the |easehol der any conpensati on whatever for the
taking of its property. In short, may the Redevel opnent
Aut hority extinguish the |easeholder's rights wthout any
conpensation and still conply wth all the constitutiona
requi renents designed to protect private property rights?

192 The unusual circunstances of this case, culmnating in
zero paynent for the taking of an 1l1-story building on historic
W sconsin Avenue in M| waukee, as well as the term nation of a
val uabl e |easehold interest in that building, cry out for an
exception to the "unit rule" because of the grossly unjust
result that it visits upon the | easehol der. The majority wll
hear none of it. | ndeed, the majority seizes the opportunity
presented by this case to (1) disavow existing exceptions to the
unit rule in Wsconsin law, (2) mnimze Justice Adiver Wndel

Hol mes, Jr. and the Wsconsin cases citing his |andmark decision

> Ws. Const. art |, 8§ 12 ("No . . . law inpairing the
obligation of contracts[] shall ever be passed . . . ."), 13
("The property of no person shall be taken for public use

W t hout just conpensation therefor.").

2
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in Boston Chanber of Commerce v. City of Boston, 217 U. S. 189

(1910); (3) repudiate the concept of consequential danmages under
the Wsconsin Constitution; and (4) validate the unprecedented
proposition that no conpensation is just conpensation for the
taking of valuable property. Thus, the nmjority decision
represents a very different view of private property rights from
what we are accustonmed to in Wsconsin. For the reasons stated
bel ow, | respectfully dissent.
I

193 As noted, the facts in this dispute are unusual. The
VFW was the sole owner of a parcel of real property situated on
the south side of Wsconsin Avenue at 26th Street in downtown
M | waukee. In 1961, the VFW conveyed its land with inprovenents
to Towne Metropolitan (Towne), a real estate devel opnment conpany
that planned to construct a large hotel on the site. In return
for the conveyance of its property, the VFW obtained a 99-year
| ease for 5,250 square feet on the ground floor of the new
hot el . This | ease contained an option to renew for another 99
years. It also provided that the VFWs space woul d be designed
for VFW purposes and that all |easehold inprovenents and
equi pnrent would be furnished by the |essor. In addition, the
annual rent was to be only $1.00, and the lessor would pay all
real estate taxes, heating, air conditioning, and nmaintenance
costs, and woul d redecorate the prem ses every seven years.

194 The ternms of this |ease were honored by Towne when the

11-story hotel was operated by Hilton Hotels, and |ater Holiday
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I nn, and then honored by Marquette University (Marquette), which
acquired the property in 1986.

195 Over tine, the neighborhood declined, and the 1l1-story
building began to deteriorate. In 1994, Marquette sold the
property, which was being used for student housing, to the
Maharishi Vedic University (the Mharishi) for $600, 000. The
Mahari shi never occupi ed the property.

196 One of the mpjor fact questions in this case is why
the Maharishi never occupied the building. Counsel for the
Redevel opnent Authority explained that the new owner was never
gi ven occupancy permts, presumably because the building had
bui l di ng code violations. Counsel for the VFW asserted that the
Cty of MIlwaukee refused to act on repeated demands by the VFW
that the Cty enforce the building code against the new owner.
Instead, the City sinply continued to assess and tax the
property at a value near the 1994 purchase price, while the
Redevel opnent Authority sent signals of its intention to condemn
the property as part of an urban redevel opnent project. In
February 1998, the Redevel opnment Authority held a public hearing
to consider creating a redevelopnent district, and after the
hearing, it issued a relocation order. All these factors
contributed to the deterioration of the building and its
eventual abandonnent by the Mhari shi.

197 On January 18, 2001, after identifying three
conparable properties and utilizing the unit rul e, t he
Redevel opnent Authority issued a jurisdictional offer in the

amount of $440,000 to be divided between two nanmed owners, the



No. 2006AP2866. dt p

Mahari shi and the VFW On February 28, 2001, the $440,000
proposed Award of Danages was deposited with the M I waukee
County Clerk of Circuit Court. The award covered not only the
| and, the hotel building on the land, the personal property in
the building, and the |ease, but also an adjoining parking |ot
owned exclusively by the Mhari shi.

198 On Decenber 7, 2001, the MIwaukee County Circuit
Court divided the Award of Damages. The Maharishi was awarded
$140, 000, |ess delinquent taxes, for the adjoining parking |ot
and its personal property in the hotel; the VFW was awarded
$300, 000, less taxes due, for the value of its |[|easehold
interest.

199 The City had assessed the former hotel property at
$566, 000 for tax purposes in the year prior to the taking. It
reduced the assessnment to $1,000 for the year of the taking.

1100 On February 15, 2002, the VFW appeal ed the adequacy of
the Award of Damages to the Condemation Comm ssion (the
Comm ssion) pursuant to Ws. Stat. 8 32.05(9). The Mahari shi
did not join this appeal, having accepted an award of $140, 000,
| ess del i nquent taxes. After litigation to determ ne how the
Comm ssion should value the property, the Conm ssion valued the
total property, using a strict application of the unit rule, at
$425, 000; t hat is, $15,000 less than the Redevel opnent
Aut hority's jurisdictional offer. This award was nmade in
Decenber 2004.

1101 The VFW appealed to M| waukee County G rcuit Court.

After a four-day trial in Septenber 2006, a jury determ ned that
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the hotel building had no value. The jury was not permtted to
consider the value of the VFWs |easehold. The court thereupon
entered judgment against the VFW in the anount of $387,348. 24,
t aki ng back the $300,000 that was paid to the VFWas part of the
allocation of the Award of Damages, plus accunulated interest
and costs.

1102 The VFW appealed, and the court of appeals, in a
unani nous deci sion, reversed. The court of appeals remanded the
case to the circuit court for a determ nation of the value of
the VFWs prepaid, long-termlease. It determned that the unit
rule, as applied to the wunusual facts of this case, was
unconstitutional because it permtted a taking of the VFWs
entire |easehold interest (as well as the building and
underlying | and) for zero conpensati on.

1103 The Redevel opnent Authority sought review in this
court on grounds that the wunit rule was and is the only
appropriate nethod of valuing the conbined interests in the
property taken. The Redevel opnment Authority asserts that it was
acting prudently in condeming the property, evicting the VFW
and razing the building (as it did in 2003). It asserts that
the building had becone unsafe to its tenants and an i npedi nment
to area renewal and that it spent hundreds of thousands of
dollars to raze the building and the adjoining parking ranmp to

prepare the area for future devel oprment.® The Redevel opnent

® The parcel of land at issue remains vacant and undevel oped
after six years of ownership by the Redevel opnent Authority. As
a result, the parcel has yielded no tax revenue to |oca
governnments since it was condemmed in 2001

6
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Aut hority «clainms that the ~court of appeals decision is
unprecedented and will adversely inpair the legitinate interests
of public condemation throughout W sconsin.
|1

1104 The Fifth Anmendnent to the United States Constitution
and Article I, Section 13 of the Wsconsin Constitution require
that just conpensation be paid when the governnent takes private
property for a public purpose. This requirenent bars the

gover niment from forcing sonme people alone to bear public
burdens which, in all fairness and justice, should be borne by

the public as a whole."™ Dolan v. Cty of Tigard, 512 U S. 374,

384 (1994) (quoting Armstrong v. United States, 364 U.S. 40, 49

(1960)) .

105 "It has long been established that the holder of an
unexpired |leasehold interest in land is entitled, wunder the
Fifth Amendnment, to just conpensation for the value of that

interest when it is taken upon condemmation . Al ano Land

& Cattle Co. v. Arizona, 424 U S. 295, 303 (1976) (internal

footnote omtted); Maxey v. Redevel opnent Auth. of Racine, 94

Ws. 2d 375, 400, 288 N W2d 794 (1980) ("It is well settled
that a | essee has a property interest; and, when that interest
is conpletely taken by a condeming authority, the |essee is

entitled to conpensation."); see also United States v. Petty

Motor Co., 327 U.S. 372 (1946); A W Duckett & Co. v. United

States, 266 U.S. 149 (1924).
1106 The United States Suprene Court has said that |ust

conpensation "normally is to be neasured by 'the market val ue of



No. 2006AP2866. dt p

the property at the time of the taking contenporaneously paid in

noney. "' " United States v. 50 Acres of Land, 469 U S. 24, 29

(1984) (quoting Odson v. United States, 292 U S. 246, 255

(1934)). The Court has explained that just conpensation could
be nmeasured in various ways depending on the circunmstances. "In
an effort . . . to find some practical standard, the courts
early adopted, and have retained, the concept of market value."

United States v. MlIller, 317 U'S. 369, 374 (1943). "Devi ation

from this neasure of just conpensation has been required only
"when market value has been too difficult to find, or when its
application would result in manifest injustice to owner or

public.'" 50 Acres of Land, 469 US. at 29 (quoting United

States v. Comodities Trading Corp., 339 U S 121, 123 (1950));

Kirby Forest Indus. v. United States, 467 US 1, 10 n.14

(1984) .

1107 The unit rule is a valuable tool in determ ning market
value in a condemation involving a single parcel of property
that is encunbered by nore than one interest, such as a |ease.
Specifically, "[t]he unit rule requires that [the] real estate

be valued in respect to its gross value as a single entity as if

there was only one owner." 4 N chols on Emnent Donain
§ 13.01[16][a] (3d ed. 2007). "[The] rule exists for the
protection of the condemor,” as it ensures that the aggregate

value of the separate interests in the property cannot exceed
the property's value as an unencunbered whole. 1d., 8§ 13.08[2].
"Ordinarily no difficulty (or apparent injustice) arises from

the application of the [unit] rule. The value of a lease is
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paid to the l|lessee and deducted from the conpensation of the
owner of the fee." 1d., § 12.05[1].

1108 Although the wunit rule is the generally accepted
met hod for valuing condemmed property that is encunbered by
vari ous i nterests, its operation cannot di spl ace t he

constitutional mandate of just conpensati on. State v. Platte

Vall ey Pub. Power & lrrigation Dist., 23 N W2d 300, 312 (Neb

1946) .’ Accordingly, the unit rule cannot dictate the
determ nation of just conpensation in all cases involving

multiple interests. United States v. 6.45 Acres of Land, 409

F.3d 139, 147 (3d Cr. 2005 ("[T]Jhe unit rule is [not] to be

applied rigidly in all cases."); Nebraska v. United States, 164

F.2d 866, 869 (8th Cr. 1947) ("[T]he [unit] rule is not one

that is autocratically absolute.”); N chols on Em nent Donain,

supr a, § 13.08[ 4] ("Despite statenments i ndi cating br oad
acceptance of the unit rule, other methods have been approved by

courts in valuing a leasehold interest."); see also majority

! The rule requiring just conpensation to each
owner for that which is taken nust be applied in al

i nstances under our Constitution. [Alny rule that may
be laid down nust itself be measured by the rule given
in the Constitution, and any rule that so limts the
damages in such case as that the result wll be in
fact less than just conpensation for the injury
suffered falls short of the constitutional neasure.

State v. Platte Valley Pub. Power & Irrigation Dist., 23
N. W2d 300, 312 (Neb. 1946) (internal quotations omtted).

9



No. 2006AP2866. dt p

op., 145 (discussing a host of jurisdictions that have departed
fromthe unit rule).?®

109 In sone cases, "a departure [from the unit rule] may

be necessary to avoid grossly unjust results. See, e.g., United

States v. Welch, 217 U S. 333, 338 (1910)." 6.45 Acres of Land,

409 F.3d at 148 (enphasis added); United States v. 499.472 Acres

of Land, 701 F.2d 545, 549 (5th Gr. 1983); United States v.

Corbin, 423 F.2d 821, 828 (10th Cir. 1970); Nebraska, 164 F.2d
at 869; Arkansas State Hi ghway Commn v. Fox, 322 S.W2d 81, 82-

83 (Ark. 1959); People ex rel. Dept. of Pub. Wrks v. Lynbar

Inc., 62 Cal. Rptr. 320, 327 (C. App. 1967); State H ghway

Dept. v. Thomas, 154 S.E. 2d 812, 815-16 (Ga. C . App. 1967);

Wlson v. Flemng, 31 N W2d 393, 401-02 (lowa 1948); WMayor of

Baltinmore v. Latrobe, 61 A 203, 205-06 (M. 1905); State ex

rel. MCaskill v. Hall, 28 S.WwW2d 80, 82 (M. 1930); Platte

Valley, 23 N W2d at 307-08; see also mmjority op., 917141, 49

("Departure from the wunit rule nmay be nmade in rare and

exceptional circunstances.").?®

8 See also ngjority op., 38 ("The constitutiona
requi renent of just conpensation cannot be reduced to a formula
or expressed in inexorable rules."” (citing United States v.

Toronto, Hamlton & Buffalo Navigation Co., 338 U S. 396, 402
(1949); United States v. Cors, 337 U S. 325, 332 (1949))).

® See also 4 Nichols on Eminent Domain § 12.05[2] (3d ed

2007)

The nethod of valuation based upon the undivided
fee has been criticized where there was a great
di sparity between the value of the undivided fee and
the aggregate value of the separate interests
Valuation of the separate interests, under such
circunst ances, has been held to be constitutional. It
has, in fact, been intimated that where the [unit]

10
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1110 There are rare exceptions to fair market value as the
appropriate neasure of just conpensation, and there are rare
exceptions to the unit rule as the appropriate way to determ ne

fair market value. As the Suprene Court observed in M ssissipp

& Rum River Boom Co. v. Patterson, 98 U S. 403, 408 (1878),

"[e] xceptional <circunstances wll nodify the nost carefully
guarded rule."

111 The court of appeals decision in this matter
identified three Wsconsin cases where courts have recognized
exceptions to the unit rule.

112 First is Luber v. MI|waukee County, 47 Ws. 2d 271,

177 N.W2d 380 (1970). In Luber, this court interpreted Article
|, Section 13 of the Wsconsin Constitution to award $11,200 in
lost rent to the condemmees for 32 nonths of vacancy | eading up
to condemmation of their building. 1d. at 273, 276, 284. The
M | waukee County Expressway Conmi ssion, which had condemmed the
building for a public purpose, was livid that it was being asked
to pay for something nore than the fair narket value of the
building. See id. at 276. "The question," this court stated,
"is whether there are any interests, other than the building
itself, for which appellants are constitutionally entitled to
conpensation.” ld. at 278. The court answered with the

fol | ow ng:

rule operates to the prejudice of the interest of the
condemmee it m ght be considered unconstitutional.

(Enmphasi s added.)
11
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W think that wunder property concepts one's

interest in rental incone is such as to deserve
conpensation under the "just conpensation” provision
of the Wsconsin Constitution. In the instant case it

is undisputed that the pendency of the condemation
was the sole cause of the appellants' rental | oss.
The reason for fornerly denying conpensation for such
interest was that the condemmor received no benefit
from the taking thereof. This court, however,
departed from such thinking when it said in Vol brecht
v. State H ghway Commjission, 31 Ws. 2d 640, 647, 143
N.W2d 429 (1966),] that "Just conpensation is what
the owner has lost, not what the condemor has
gai ned. "

We believe that one's interest in rental loss is
such as is required to be conpensated under the "just
conpensation” clause of art. |, sec. 13, Wsconsin
Constitution.

Id. at 279, 283 (internal footnote omtted) (first ellipsis in
original).

113 Luber represented a departure from the unit rule when
it recognized lost rents as a conpensable |oss and described the
"i nadequacy of nerely awarding the fair market value of the

property actually taken." Id. at 280. Luber is the flip side

of this case, because here, the "rent" was prepaid when the VFW
conveyed its entire property to the devel oper for its |easehold

interest. The Luber case is also valuable in illumnating how a

tenant can be scared off by the "immnent" threat of acquisition
of the |eased property, just as here the Mharishi was notivated
not to repair the hotel property, and ultimately to abandon the
property because of the actions of the Gty and the
Redevel opnent Aut hority.

1114 The second case is Maxey, 94 Ws. 2d 375. The facts

in Maxey are conplicated, but in essence, Maxey's 99-year |ease
12
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in a building that was condemmed by the Racine Redevel opnent
Aut hority rendered Maxey the owner of the building for purposes
of a potential inverse condemation award. Id. at 384. Maxey
filed an inverse condemation action three days before the
Redevel opment Authority filed a direct condemation action. 1d.
at 381.

1115 The facts and reasoning of the Maxey case present

striking parallels to the present case:

A The unani nous court cited Luber with approval.
1d. at 392.

B. The court reiterated that "long-term | easehol d
interests constitute ownership of land." 1d.
at 387-88.

C. The court closely tracked the conduct of the

Cty of Racine and the Racine Redevel opnent
Aut hority leading up to formal condemati on.
The Gty placed a noratorium on the issuance
of theater licenses in the central business
district of Racine, directly affecting a
theater in Maxey's building which was denied
renewal of its I|icense. Id. at 385. The
Redevel opnent Authority and the City nade
publ i shed statenments that the building "would
be taken" through em nent donain. Id.  The
City and the Redevel opnent Authority contacted

tenants and told them that the property would

be condemmed and encouraged tenants to vacate

13
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the prem ses. Id. Some of these actions
occurred nore than three years before the
actual petition for condemmation was filed.
Id. The circuit court determned that a
taking had effectively occurred two years
before the Redevelopnment Authority formally
filed its petition for direct condemmation.
Id. at 386. This court stated that "there was
some i npingenent upon WMaxey's uninhibited use
of the property alnost from the time the
redevel opnent project was proposed in 1973,"
id. at 388, which was well over three years
before formal condemmation. The circuit court
found that "the Cty of Racine and the
Redevel opnent Authority were responsible for
each other's acts."” 1d. at 386. This court
summed up the circuit court's finding with the
cooment that "the City of Racine and the
Redevel opnent Authority were to be considered
as alter egos in respect to the condemation
of the Baker Block Building." Id. at 390.

The parallels to this case are sel f-evident.

The court cited Just v. Marinette County, 56

Ws. 2d 7, 201 N w2d 761 (1972), Howel |

Plaza, Inc. v. State H ghway Conm ssion, 66

Ws. 2d 720, 226 N.W2d 185 (1975), and Howel |

Plaza, Inc. v. State H ghway Conm ssion, 92

14
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Ws. 2d 74, 284 N. W2d 887 (1979), to
illustrate how  gover nnent actions t hat
effectively deprive a property owner of
practically al | benefi ci al use of hi s
property, ampunt to a constructive taking or
an inverse condemation. Maxey, 94 Ws. 2d at
389-91. In this case, when the Redevel opnent
Aut hority acknow edges that the City would not
give the Maharishi occupancy permts for the
hotel building, it reveals simlarities to the
Maxey case.

E. The court said t hat "under ordi nary
circunstances, a lessee is entitled to sone
portion of the condemation award." Id. at
401. It construed a "condemmation clause" in
Maxey's lease to avoid a forfeiture: "The
Wsconsin law, |like the |aw generally, abhors
a forfeiture.”" 1d. at 403. "W conclude that
the court erred when it interpreted the clause
to conpletely deprive the |essee of any
interest." 1d. at 400.%

F. The court remanded the case to the circuit
court so that Maxey could proceed on an

i nverse condemati on claim Id. at 406. The

10 There was no "condemation clause" in the VFWs |ease.
Consequently, the |easehold interest of the VFW was not
disqualified by contract from receiving all or part of any
condemmati on award.

15
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effect of this ruling was to avoid a narrow
interpretation of condemmation danages under
the wunit rule because it recognized damages
that were incurred before the formal taking.

1116 The third case is Redevel opnent Authority of G een Bay

v. Bee Frank, 1Inc. (Bee Frank 1I1), 120 Ws. 2d 402, 355

N. W2d 240 (1984). In Bee Frank 11, the <circuit court,

interpreting condemation statutes, considered the separate
appeal of a |essee who owned i mopvable fixtures in a condemed
building. 1d. at 404-05. The Green Bay Redevel opnent Authority
offered $282,000 to the owner of the building and offered
$168,000 to Bee Frank for loss of its immovable fixtures. 1d.
at 405- 06. Both parties rejected the offer. Id. at 406. The
circuit court scheduled a hearing before the Condemmation
Comm ssi on. Before that hearing, the owner of the building

settled for $296, 100. The Condemmati on Conmi ssi on then awarded

Bee Frank $210,000, "an anount $41,592 (approximtely 25

per cent) in excess of t he Redevel opnent Aut hority's
jurisdictional offer.”™ 1d. Wen Bee Frank asked for litigation
expenses, the Redevel opnent Authority objected. Id.

1117 The court recounted the procedural history:

The trial court rejected the Redevel opnent
Aut hority's argument that the total anpbunt of the
property as a whole should be involved in determning

Bee Fr ank, Inc.'s entitl enent to [itigation
expenses .
The Redevel opnment Authority appealed . . . . I n

a published opinion, the court of appeals held that
i movabl e trade fixtures were an integral part of the
building and could not be considered separately from

16
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the purchase price for the land and building in
determning entitlenment to litigation expenses.

ld. at 406-07 (citing Redevel opnent Auth. of Geen Bay v. Bee

Frank, Inc. (Bee Frank 1), 112 Ws. 2d 1, 331 N W2d 840 (C.
App. 1983)).

118 In its decision, the court of appeals stated that a

separate award could not be made for fixtures because of the

unit rule. Bee Frank I, 112 Ws. 2d at 7. But this court
di sagr eed:
Respondent . . . argues that the wunit rule of
damages for real estate valuation mandates a finding
that awarding separate litigation expenses to the

owner of the immovable fixtures is inpermssible. The
unit rule requires inproved real estate to be val ued
as a single entity for purposes of determning the

t ot al val ue of property t aken t hr ough
condemmation . . . . [ However, w hile the unit rule
of damages is a controlling principle in emnent
domain  actions, its application in determning
entitlenment to litigation expenses . . . contravenes
t he public policy.

Bee Frank 11, 120 Ws. 2d at 413-14 (enphasis added) (interna

citations omtted).

1119 The plain truth is, in Bee Frank |1, the value of

i movabl e fixtures was determ ned separately from the value of
the whole property, and litigation expenses were not keyed to
the value of the whole property. The unit rule was disregarded

in fact while it was being affirmed in rhetoric.' The rule was

1 To understand the significance of Green Bay Redevel oprent
Aut hority v. Bee Frank, Inc. (Bee Frank I11), 120 Ws. 2d 402
355 N.W2d 240 (1984), one nust consider the case in relation to
the analysis enployed by the court of appeals in Geen Bay
Redevel opnent Authority v. Bee Frank, Inc. (Bee Frank 1), 112
Ws. 2d 1, 331 NW2d 840 (Ct. App. 1983). There, the court of
appeal s stated the foll ow ng:

17
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In emnent domain proceedings, Wsconsin has
adopted the "unit rule of danmages" approach for
inmproved real estate, which requires that the real
estate be valued as a single entity. "Bui |l dings and
i nprovenents are not valued in isolation from the
mar ket value of the land, but are considered only to

the extent that they enhance the val ue. The proper
nmeasure of damages is therefore the market value of
the land wth the inprovenents on it. . . ."

M | waukee & Suburban Transport Corp. v. M| waukee
County, 82 Ws. 2d 420, 448-49, 263 N W2d 503, 518

(1978). A condemmation award should be based on the
property's value as a whole as if there were only one
owner, and it is only after the appropriated

property's total value is determned that the award is
apportioned anong the various interests in the

property.

In MIwaukee & Suburban Transport, the court also
approved an instruction simlar to Wsconsin Gvil
Jury I nstruction 8135 used in emnent domai n
proceedings involving buildings wth inprovenents.
Both instructions require the jury to value the
property as a single unit conprised of the various
conmponents. . . . The first question asked for the
fair market value of the property taken. The
remai ni ng questions nerely asked what cal cul ati ons had
gone into the jury's determ nation of overall val ue.

The State of New York, which has occasionally
criticized the wunit rule, nevertheless acknow edges
that there is no dispute "that a separate award cannot
be mde for fixtures if what are clained to be
fixtures have beconme an integral part of the real
property.” Marraro v. State, 189 N E 2d 606, 609
(N.Y. 1963). W agree. An appropriation of land is
an appropriation of everything annexed to the |and,
whet her classified as buildings or fixtures. Although
the value of fixtures nust be included in determning
the appropriated property's total value, when a
fixture has lost its identity by becomng a structura
part of the building, it can no |onger becone the
subj ect of a separate award.

18
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set aside because its application would have contravened public
policy.

1120 The majority opinion in this case is quick to dismss
exceptions to the wunit rule without comng to grips with the
fact that exceptions were recognized in Luber, in Maxey, and in

Bee Frank 11. The majority is quick to borrow snippets from

cases |like Maxey and G een Bay Broadcasting Co. v. Redevel opnent

Authority of Geen Bay, 116 Ws. 2d 1, 342 N W2d 27 (1983),

whi ch preceded Bee Frank Il, to resist any relief to a property

owner whose property was taken wthout any conpensation
what ever, as though addressing a grossly unjust result on highly
unusual facts is sonmehow an illegitimte undert aki ng.
Permitting a limted exception to the unit rule on the extrene
facts before us would not underm ne the rule any nore than three
previ ous exceptions have wundermned the broad and general

application of the rule.

Bee Frank I, 112 Ws. 2d at 5-7 (second enphasis added)
(internal footnote omtted).

The court of appeals added in a footnote:

It appears guesti onabl e under a § 32.06
condemnmati on proceedi ng, however, whether a tenant who
owns i movable fixtures in a building is entitled to a
separate hearing before the commssion or circuit

court. It also appears questionable whether a non-
titleholder to the property, such as a tenant, is ever
entitled to litigation expenses in a § 32.06

condemmat i on proceedi ng.
Id. at 8 n.3.
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11
121 In its decision, the court of appeals sought to
provide a rationale for an exception to the unit rule in this
case. It cited several different federal and state cases,

i ncluding Boston Chanber of Commerce, in which Justice diver

Wendel | Hol nes, Jr., penned an oft-quoted aphorism pertaining to

j ust conpensati on:

[ T]he Constitution does not require a disregard of the
node of ownership . . . . It does not require a
parcel of land to be valued as an unencunbered whole
when it is not held as an unencunbered whole. I t
nmerely requires that an owner of property taken shoul d
be paid for what is taken from him It deals wth
persons, not with tracts of land. And the question is
what has the owner lost, not what has the taker
gai ned.

Boston Chanber of Commerce, 217 U. S. at 195 (enphasis added).

The court of appeals observed that, in this case, "the taker
gai ned, according to the jury . . . , a building that was
wort hl ess when nmeasured against fair market value. But what has
the VFWIlost? The jury was not allowed to consider the val ue of

the | easehol d because of the unit rule.” Cty of MI|waukee Post

No. 2874 Veterans of Foreign Wars of the United States .

Redevel opnent Auth. of M| waukee, 2008 W App 24, 926, 307

Ws. 2d 518, 746 N. W 2d 536.
1122 The majority leaps to fend off any unfair question
about what the VFW has lost: "[Tlhe VFW errs in relying upon

Boston Chanber of Commerce, stating in part that 'the question

is, What has the owner lost? not, Wat has the taker gained? "

Majority op., 167 (citation omtted). The majority tries to
20



No. 2006AP2866. dt p

dism ss the statenent by Justice Holmes as "not persuasive" and
taken out of context. 1d. 67-79.

123 In fact, several Wsconsin Suprene Court cases have
recogni zed t he Hol nmes standard when determ ni ng j ust

conpensation in condemation cases. See, e.g., Luber, 47

Ws. 2d at 279-80; Besnah . Cty of Fond du Lac, 35

Ws. 2d 755, 758, 151 N.W2d 725 (1967); Vol br echt, 31
Ws. 2d at 647. Despite the expressed acceptance of this
standard in Wsconsin case law, the nmjority attenpts to
mnimze the inport of Justice Holnmes's statenent on the
constitutional issue of just conpensation. See mgjority op.,
1967-79.

1124 The nmjority opinion dissects the Boston Chanber of

Commerce case as though a penetrating new | ook at the facts w |l
wi pe out a century of I|egal decisions adhering to the Hol nes
st andar d. The Holnmes standard is not irrelevant, as evidenced

by the Supreme Court's decision in Brown v. Legal Foundation of

Washi ngton, 538 U S. 216, 235-36 (2003), where Justice Stevens

wote as follows: "[T]he 'just conpensation' required by the

Fifth Arendnment is nmeasured by the property owner's | oss rather

than the governnent's gain. This conclusion is supported by

consi stent and unanbi guous holdings in our cases."” (Enphasi s

added.) Simlarly, in Cty of Mnterey v. Del Mnte Dunes at

Monterey, Ltd., 526 US. 687, 710 (1999), Justice Kennedy

observed that "[j]ust conpensation . . . differs from equitable
restitution and other nonetary renedies available in equity, for

in determning just conpensation, 'the question is what has the
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owner |ost, not what has the taker gained.'" (Quoting Boston

Chanber of Commerce, 217 U. S. at 195.)

1125 The majority cont ends t hat determ ni ng j ust
conpensati on by evaluating what the owner has |ost and not what
the taker has gained "would be inconsistent with the Court's
of t-repeat ed endorsenent of the narket approach to determ ning
just conpensation.” Mjority op., Y77. This overgeneralization
is grounded in the fiction that the VFW lost nothing when its
| easehold interest was taken, and it fails to appreciate that
t he individual valuation advocated by this dissent would neasure
the fair market value of what the owner (VFW has | ost. See
infra, f132.

|V

1126 The majority opinion makes the follow ng statenent:
"[T] he 'fairness award' doctrine adopted by the court of appeals
conflicts with the principle that damages lacking a direct
relationship to the fair market value are incidental or

consequential damages and are not considered when determ ning

just conpensation under the constitution.” Majority op., 9152.
This statenent serves little purpose except to reopen
hostilities over issues considered at length in City of

Janesville v. CC Mdwest, Inc., 2007 W 93, 302 Ws. 2d 599, 734

N. W2d 428, and to drive another nail into this court's notable

deci sion in Luber.

V
1127 The nost disturbing elenent of this case is that the

majority approves the unprecedented proposition that no
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conpensation is just conpensation for the taking of valuable
property.

1128 Like Justice Holnmes, Justice Hugo Black had the
facility for putting profound truths into sinple words. In

Commodities Trading Corp., 339 US. at 123, he wote the

followng in regards to just conpensation: "[T]he dom nant
consideration always renmains the sane: Wat conpensation is
"just' both to an owner whose property is taken and to the
public that nmust pay the bill?"

1129 Zero conpensation is not "just" to the |easeholder in
this case. It exposes the absence of any bal ance between the
interests of the |easeholder whose property is taken and the
interests of the Redevel opnment Authority that willfully noved to
condemn the property. It takes the position that "conpensation
may be just although it does not provide full indemification to
a condemee"!? to its extrenme, as though it were sone inexorable
rule that Stepford judges are powerless to resist regardl ess of
t he circunstances.

1130 The nmmjority <cites Geen Bay Broadcasting wth

approval. This is the case in which the court admts, "The unit
rule is designed to protect the interests of the condemor and
not to protect the interests of a condemee." G een Bay

Broadcasting, 116 Ws. 2d at 11. This quote is unnerving to

people who believe that our constitutions were designed to

protect property owners, not property takers.

12 Mpjority op., 778.
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1131 The wunit rule usually works well, but it is not part
of either the federal constitution or the state constitution, as
t he Redevel opnent Authority insists, and it is unconstitutiona
when it deprives a property owner of just conmpensation. In this
i nstance, we nust fashion and apply sonething other than strict
adherence to the wunit rule to conply wth constitutiona
provi sions protecting property.

1132 Rather than enploying the unit rule at the expense of
the U S and Wsconsin constitutions, this court should
recogni ze an exception to the unit rule in this case so that the
VFWs leasehold interest 1is valued independently of the
property's fee sinple interest. Specifically, the VFWs
| easehol d interest should be valued separately from the rest of
the property by subtracting the value of the contract rent for
the period remaining on the |ease (what the VFWwas obligated to
pay during the |ease period) from the value of the nmarket rent

for the period remaining on the | ease. See, e.g., Mxey, 94

Ws. 2d at 400-01; see also N chols on Emnent Domain, supra,

§ 13.08[6]; mmjority op., 7722 n.10, 45.** This method "will

adequately conpensate [the VFW for any pecuniary |loss resulting

13 "The generally accepted neasure of conpensation for such

a taking is the fair market value of the |easehold for the

unexpired lease term . . . A lessee is, therefore, entitled to
a sum which wll adequately conpensate it for any pecuniary | oss
resulting fromthe taking.” 4 N chols on Em nent Domain, supra,

§ 13.08[6] (internal footnotes omtted).
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from the taking. " Nichols on Eminent Domain, supra,

§ 13.08[6].

1133 There may be other ways to arrive at j ust
conpensat i on. For instance, there ought to be sonme reasonable
relati onship between the assessed value of property for tax
purposes and fair market value. The assessed value of the hotel

property was $566,000 in 2000, two years after the Redevel opnment

Aut hority signaled its intent to condemn the property. The
Redevel opment Authority offered $300,000 for the VFWs | easehol d
interest, a figure close to what its appraiser later testified
the land al one would be worth. None of these three approaches
will yield "just conpensation” of zero.

1134 The nmajority has given no attention to the nost
appropriate nethod of neasuring the value of the VFWs | easehol d
interest because it is commtted to the proposition that, on
these facts, zero conpensation is just conpensation

1135 To sum up: (1) the VFW had a prepaid, long-term | ease
of real value; (2) the | ease was a recogni zed property interest,
the taking of which requires just conpensation; (3) there was no
"condemmation clause" in the lease that forfeited the VFWs
right to receive just conpensation; (4) the Cty and the
Redevel opnent Authority together contributed to the decline of

the underlying real property by their actions and inactions and

4 The mmjority opinion inplicitly accepts that, if the
VFW's property were valued separately according to this method,
there would be sone fair market value to the VFWs |easehold
that would need to be conpensated. See majority op., 122 n.10
("[We accept for purposes of our review the VFWs contention
that its | easehold interest had value.").
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by the lengthy delay between the condeming authority's
announced intention to take the property and the filing of the
condemmation petition; (5) the VFW was given no opportunity
before the jury to prove the separate value of its |easehold
interest, i.e., no opportunity to show what it lost; and (6) the
VFW i s being awarded no conpensati on whatever for the taking of
its property.

1136 Would that John Adanms could rise from his grave to
speak for the VFW and for property rights in twenty-first
century Anmeri ca. | believe he would observe that, if the VFWs
property can be taken wthout conpensation, no property is
secure.

1137 For the foregoing reasons, | respectfully dissent.

138 | am authorized to state the JUSTICE N. PATRI CK CROOKS
and JUSTI CE PATI ENCE DRAKE ROGGENSACK join this dissent.
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