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NOTI CE 
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ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    

No.   2006AP2753- CR  
( L. C.  No.  2005CF32)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
St at e of  Wi sconsi n,  
 
          Pl ai nt i f f - Respondent - Pet i t i oner ,  
 
     v.  
 
Jonat han J.  Hubbar d,  
 
          Def endant - Appel l ant .  
 

FI LED 
 

JUL 15,  2008 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed. 

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s, 1 whi ch r ever sed and r emanded 

t he j udgment  and or der s of  t he Ozaukee Count y Ci r cui t  Cour t ,  

Thomas R.  Wol f gr am,  Judge.    

¶2 Def endant  Jonat han J.  Hubbar d ( Hubbar d)  was convi ct ed 

i n a j ur y t r i al  of  i nj ur y by i nt oxi cat ed use of  a vehi c l e,  a 

v i ol at i on of  Wi s.  St at .  § 940. 25( 1) ( a) . 2  Dur i ng del i ber at i ons,  

                                                 
1 St at e v.  Hubbar d,  2007 WI  App 240,  306 Wi s.  2d 356,  742 

N. W. 2d 893.  

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
06 ver si on unl ess ot her wi se i ndi cat ed.  
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t he j ur y r equest ed cl ar i f i cat i on of  a wor d or  t er m i n t he j ur y 

i nst r uct i ons.   The j ur y had been i nst r uct ed t hat  t o convi ct  

Hubbar d i t  was r equi r ed t o f i nd beyond a r easonabl e doubt  t hat :  

( 1)  Hubbar d oper at ed a vehi c l e;  ( 2)  Hubbar d' s oper at i on of  t he 

vehi c l e caused gr eat  bodi l y har m;  and ( 3)  Hubbar d was under  t he 

i nf l uence of  pr escr i pt i on medi cat i on at  t he t i me he oper at ed t he 

vehi c l e.   The cour t  added t hat  " ' under  t he i nf l uence'  means t hat  

t he def endant ' s abi l i t y  t o oper at e a vehi c l e was mat er i al l y  

i mpai r ed because of  consumpt i on of  a pr escr i pt i on medi cat i on. "   

Thi s par t  of  t he cour t ' s  i nst r uct i on was based upon Wi s.  St at .  

§ 939. 22( 42) .    

¶3 The cour t  sent  a copy of  i t s  i nst r uct i ons t o t he j ur y 

r oom wi t h ver di ct  f or ms.   Af t er  del i ber at i ng,  t he j ur y sent  

Judge Wol f gr am a quest i on:  " Coul d t he j udge def i ne ' mat er i al l y '  

i mpai r ed?  Does t hi s mean t hat  he was i mpai r ed enough t o have an 

ef f ect  on out come?  I f  not ,  what ?"  

¶4 We ar e asked t o addr ess whet her  t he c i r cui t  cour t  

er r ed when i t  r esponded t o t he j ur y ' s r equest  f or  c l ar i f i cat i on 

by di r ect i ng t he j ur y t o " gi ve al l  wor ds not  ot her wi se 

def i ned i n t he j ur y i nst r uct i ons t hei r  or di nar y meani ng. "   The 

St at e asser t s t hat  t he c i r cui t  cour t ' s  r esponse was cor r ect  

because t he t er m " mat er i al l y  i mpai r ed"  has no pecul i ar  meani ng 

i n t he cont ext  of  cr i mi nal  l aw.   Hubbar d cont ends t hat  t he 

c i r cui t  cour t ' s  r esponse was er r oneous because " mat er i al l y  

i mpai r ed"  has a pecul i ar  meani ng i n t he l aw t hat  was est abl i shed 

by t hi s cour t ' s  deci s i on i n St at e v.  Waal en,  130 Wi s.  2d 18,  386 

N. W. 2d 47 ( 1986) .   Hubbar d asser t s t hat  Judge Wol f gr am shoul d 
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have i nst r uct ed t he j ur y as t o t he meani ng of  " mat er i al l y  

i mpai r ed"  by usi ng cer t ai n phr ases i n t he Waal en deci s i on.    

¶5 We concl ude t hat  t he c i r cui t  cour t ' s  r esponse t o t he 

j ur y ' s r equest  f or  c l ar i f i cat i on was not  er r or .   The t er m 

" mat er i al l y  i mpai r ed"  does not  have a t echni cal  or  pecul i ar  

meani ng i n t he l aw beyond t he t i me- t est ed expl anat i ons i n 

st andar d j ur y i nst r uct i ons;  t her ef or e,  t he c i r cui t  cour t ' s  

r esponse t o t he j ur y was not  er r or ,  compor t ed wi t h Wi s.  St at .  

§ 990. 01,  and di d not  const i t ut e an er r oneous exer ci se of  

di scr et i on.   Accor di ngl y,  we r ever se t he cour t  of  appeal s.   

I .  BACKGROUND 

¶6 On Januar y 27,  2005,  Hubbar d was i nvol ved i n a t wo car  

acci dent .   Hubbar d' s Mi t subi shi  spor t s ut i l i t y  vehi c l e r ear -

ended a Vol kswagen Jet t a and pushed i t  of f  t he hi ghway i nt o a 

t r ee.   The cr ash caused ser i ous i nj ur i es t o a ni ne- year - ol d gi r l  

who was a passenger  i n t he Vol kswagen.   She suf f er ed i nj ur i es t o 

her  head,  col l ar bone,  ar m,  and f ace.   An of f i cer  at  t he scene 

descr i bed Hubbar d as " di sor i ent ed"  af t er  t he acci dent .   Hubbar d 

t ol d t he of f i cer  he had t aken 13 pi l l s  of  a pr escr i pt i on anxi et y 

medi cat i on cal l ed Xanax3 i n t he 24- hour  per i od pr ecedi ng t he 
                                                 

3 Xanax i s a br and name f or  t he gener i c pr escr i pt i on dr ug 
al pr azol am.   WebMD,  Dr ugs and Tr eat ment s – Xanax Or al ,  
ht t p: / / www. webmd. com/ dr ugs/ dr ug- 9824-
Xanax+Or al . aspx?dr ugi d=9824&dr ugname=Xanax+Or al  ( l ast  v i s i t ed 
June 30,  2008) .    

The most  f r equent  s i de ef f ect s of  al pr azol am i ncl ude 
dr owsi ness and l i ght headedness.   Physi c i ans'  Desk Ref er ence 3044 
( 62d ed.  2007) .   " Mani f est at i ons of  al pr azol am over dosage 
i ncl ude somnol ence,  conf usi on,  i mpai r ed coor di nat i on,  di mi ni shed 
r ef l exes,  and coma. "   I d.  at  3045.  
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acci dent .   Xanax i s a cont r ol l ed subst ance.   See Wi s.  St at .  

§ 961. 20( 2) ( a)  ( Al pr azol am) .  

¶7 On Januar y 31,  2005,  t he St at e char ged Hubbar d wi t h 

one count  of  i nj ur y by i nt oxi cat ed use of  a mot or  vehi c l e,  

cont r ar y t o Wi s.  St at .  § 940. 25( 1) ( a) .   Ul t i mat el y,  a j ur y t r i al  

was schedul ed f or  Mar ch 21,  2006.  

¶8 The par t i es br i ef l y addr essed j ur y i nst r uct i ons at  a 

pr et r i al  hear i ng on Januar y 17,  2006.   The St at e i ndi cat ed t hat  

" t her e i sn' t  a speci f i c  i nst r uct i on deal i ng wi t h causi ng i nj ur y 

by oper at i on of  a vehi c l e under  t he i nf l uence of  a cont r ol l ed 

subst ance. "   I t  suggest ed mer gi ng Wi s JI ——Cr i mi nal  12624 wi t h Wi s 

                                                                                                                                                             
The r ecor d i ndi cat es t hat  t he 13 Xanax pi l l s  consumed by 

Hubbar d i n t he 24- hour  per i od pr ecedi ng t he acci dent  exceeded 
t he dosage pr escr i bed by hi s doct or .    

4 Wi s JI ——Cr i mi nal  1262 deal s wi t h causi ng gr eat  bodi l y har m 
by oper at i on of  a vehi c l e whi l e under  t he i nf l uence of  an 
i nt oxi cant  i n v i ol at i on of  Wi s.  St at .  § 940. 25( 1) ( a) .   The 
i nst r uct i on def i nes " under  t he i nf l uence of  an i nt oxi cant "  as 
f ol l ows:    

" Under  t he i nf l uence of  an i nt oxi cant "  means t hat  
t he def endant ' s abi l i t y  t o oper at e a vehi c l e was 
mat er i al l y  i mpai r ed because of  consumpt i on of  an 
al cohol i c bever age.    

Not  ever y per son who has consumed al cohol i c 
bever ages i s " under  t he i nf l uence"  as t hat  t er m i s 
used her e.   What  must  be est abl i shed i s t hat  t he 
per son has consumed a suf f i c i ent  amount  of  al cohol  t o 
cause t he per son t o be l ess abl e t o exer ci se t he c l ear  
j udgment  and st eady hand necessar y t o handl e and 
cont r ol  a mot or  vehi c l e.    

I t  i s  not  r equi r ed t hat  i mpai r ed abi l i t y  t o 
oper at e be demonst r at ed by par t i cul ar  act s of  unsaf e 
dr i v i ng.   What  i s r equi r ed i s t hat  t he per son' s 
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JI ——Cr i mi nal  26645 t o t ai l or  an i nst r uct i on t o t he f act s of  t he 

case.   Thi s suggest i on cor r esponded wi t h not es 1 and 7 of  t he 

comment  t o Wi s JI ——Cr i mi nal  1262 ( 2004) . 6 

                                                                                                                                                             
abi l i t y  t o saf el y cont r ol  t he vehi c l e be mat er i al l y 
i mpai r ed.    

Wi s JI ——Cr i mi nal  1262 ( 2004)  ( f oot not e omi t t ed) .  

5 Wi s JI ——Cr i mi nal  2664 deal s wi t h oper at i ng a vehi c l e under  
t he i nf l uence of  a cont r ol l ed subst ance i n v i ol at i on of  Wi s.  
St at .  § 346. 63( 1) ( a) ,  whi ch appl i es i f  " t he t ot al  number  of  
suspensi ons,  r evocat i ons,  and ot her  convi ct i ons count ed under  s.  
343. 307( 1)  wi t hi n a 10- year  per i od,  equal s 2. "   See 
§ 346. 65( 2) ( am) 2.   The i nst r uct i on def i nes " under  t he i nf l uence"  
as f ol l ows:    

" Under  t he i nf l uence"  means t hat  t he def endant ' s 
abi l i t y  t o oper at e a vehi c l e was i mpai r ed because of  
consumpt i on of  a cont r ol l ed subst ance.    

[ Not  ever y per son who has consumed ( name 
cont r ol l ed subst ance)  i s " under  t he i nf l uence"  as t hat  
t er m i s used her e. ]   What  must  be est abl i shed i s t hat  
t he per son has consumed a suf f i c i ent  amount  of  ( name 
cont r ol l ed subst ance)  t o cause t he per son t o be l ess 
abl e t o exer ci se t he c l ear  j udgment  and st eady hand 
necessar y t o handl e and cont r ol  a mot or  vehi c l e.    

I t  i s  not  r equi r ed t hat  i mpai r ed abi l i t y  t o 
oper at e be demonst r at ed by par t i cul ar  act s of  unsaf e 
dr i v i ng.   What  i s r equi r ed i s t hat  t he per son' s 
abi l i t y  t o saf el y cont r ol  t he vehi c l e be i mpai r ed.    

Wi s JI ——Cr i mi nal  2664 ( 2004)  ( f oot not es omi t t ed) .   

6 Not es 1 and 7 of  t he comment  t o Wi s JI ——Cr i mi nal  1262 
( 2004)  r ead as f ol l ows:   

1.  Thi s i nst r uct i on i s dr af t ed f or  cases 
i nvol v i ng t he i nf l uence of  an i nt oxi cant ,  whi ch i s 
def i ned t o i ncl ude " al cohol  bever age or  cont r ol l ed 
subst ance under  ch.  961 or  bot h,  .  .  .  any ot her  dr ug 
or  .  .  .  an al cohol  bever age and any ot her  dr ug. "   See 
§ 939. 22( 42)  i n not e 7,  bel ow.   For  a model  t ai l or ed 
t o t he i nf l uence of  a cont r ol l ed subst ance,  see Wi s 
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¶9 Hubbar d' s at t or ney poi nt ed t he cour t  t o Wi s JI ——

Cr i mi nal  2600 Oper at i ng Whi l e I nt oxi cat ed:  I nt r oduct or y Comment  

( 2004) .   He ment i oned " mat er i al l y  i mpai r ed"  and not ed t hat  t her e 

wer e " a l ot  of  opt i ons I  t hi nk f or  t he cour t  i n t hi s sense. "   

The cour t  di d not  r ul e on j ur y i nst r uct i ons at  t he Januar y 17 

hear i ng.  

¶10 Pr i or  t o t he openi ng of  Hubbar d' s j ur y t r i al ,  Judge 

Wol f gr am st at ed on t he r ecor d t hat  a j ur y i nst r uct i ons 

conf er ence had been hel d i n chamber s r egar di ng a di sput e over  

                                                                                                                                                             
JI ——Cr i mi nal  2664.   For  a model  t ai l or ed t o t he 
combi ned i nf l uence of  an i nt oxi cant  and a cont r ol l ed 
subst ance,  see Wi s JI ——Cr i mi nal  2664A.    

.  .  .  .    

7.  The i nst r uct i on i s dr af t ed f or  cases 
i nvol v i ng t he i nf l uence of  an i nt oxi cant .   For  a model  
t ai l or ed t o t he i nf l uence of  a cont r ol l ed subst ance,  
see Wi s JI ——Cr i mi nal  2664.   For  a model  t ai l or ed t o 
t he combi ned i nf l uence of  an i nt oxi cant  and a 
cont r ol l ed subst ance,  see Wi s JI ——Cr i mi nal  2664A.   The 
def i ni t i on i n t he i nst r uct i on par aphr ases t he f ul l  
def i ni t i on pr ovi ded i n § 939. 22( 42) :    

" Under  t he i nf l uence of  an i nt oxi cant "  means 
t hat  t he act or ' s abi l i t y  t o oper at e a 
vehi c l e or  handl e a f i r ear m or  ai r gun i s 
mat er i al l y  i mpai r ed because of  hi s or  her  
consumpt i on of  an al cohol  bever age,  of  a 
cont r ol l ed subst ance or  cont r ol l ed subst ance 
anal og under  ch.  961,  of  any combi nat i on of  
an al cohol  bever age,  cont r ol l ed subst ance 
and cont r ol l ed subst ance anal og,  or  of  any 
ot her  dr ug or  of  an al cohol  bever age and any 
ot her  dr ug.    

For  a di scussi on of  i ssues r el at i ng t o t he 
def i ni t i on of  " under  t he i nf l uence, "  see Wi s JI ——
Cr i mi nal  2600 I nt r oduct or y Comment ,  Sec.  VI I I .  
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t he i nst r uct i on def i ni ng " under  t he i nf l uence. "   Judge Wol f gr am 

concl uded t hat  he was goi ng t o i ncl ude t he wor d " mat er i al l y"  i n 

t he j ur y i nst r uct i ons i n def i ni ng " under  t he i nf l uence"  because 

Hubbar d was char ged under  t he Cr i mi nal  Code.   Nei t her  t he St at e 

nor  Hubbar d obj ect ed t o t hi s deci s i on.  

¶11 At  t r i al  t he j ur y was i nst r uct ed i n par t  as f ol l ows:    

Sect i on 940. 25( 1) ( a)  of  t he Cr i mi nal  Code of  
Wi sconsi n i s v i ol at ed by one who causes gr eat  bodi l y 
har m t o anot her  by t he oper at i on of  a vehi c l e whi l e 
under  t he i nf l uence of  a pr escr i pt i on medi cat i on.    

Bef or e you may f i nd t he def endant  gui l t y of  t hi s 
of f ense,  t he St at e must  pr ove by evi dence whi ch 
sat i sf i es you beyond a r easonabl e doubt  t hat  t he 
f ol l owi ng t hr ee el ement s wer e pr esent .    

1.  The def endant  oper at ed a vehi c l e.  .  .  .   

2.  The def endant ' s oper at i on of  a vehi c l e 
caused gr eat  bodi l y har m t o [ t he v i ct i m] .  .  .  .   

3.  The def endant  was under  t he i nf l uence of  a 
pr escr i pt i on medi cat i on at  t he t i me t he def endant  
oper at ed a vehi c l e.    

" Under  t he i nf l uence"  means t hat  t he def endant ' s 
abi l i t y  t o oper at e a vehi c l e was mat er i al l y  i mpai r ed 
because of  consumpt i on of  a pr escr i pt i on medi cat i on.  

Not  ever y per son who has consumed Xanax or  
al pr azol am i s " under  t he i nf l uence"  as t hat  t er m i s 
used her e.   What  must  be est abl i shed i s t hat  t he 
per son has consumed a suf f i c i ent  quant i t y of  Xanax or  
al pr azol am t o cause t he per son t o be l ess abl e t o 
exer ci se t he c l ear  j udgment  and st eady hand necessar y 
t o handl e and cont r ol  a mot or  vehi c l e.    

I t  i s  not  r equi r ed t hat  i mpai r ed abi l i t y  t o 
oper at e be demonst r at ed by par t i cul ar  act s of  unsaf e 
dr i v i ng.   What  i s r equi r ed i s t hat  t he per son' s 
abi l i t y  t o saf el y cont r ol  t he vehi c l e i s mat er i al l y 
i mpai r ed.    
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¶12 Nei t her  par t y obj ect ed t o t he i nst r uct i ons,  whi ch wer e 

t ender ed t o t he j ur y wi t h ver di ct  f or ms f or  " gui l t y"  and " not  

gui l t y. "  

¶13 Accor di ng t o t he cr i mi nal  cour t  r ecor d,  j ur y 

del i ber at i ons began at  11: 05 a. m.  on Mar ch 23,  2006.   Shor t l y 

af t er  1 p. m. ,  t he j ur y sent  a wr i t t en quest i on t o Judge 

Wol f gr am,  whi ch st at ed:  " Coul d t he j udge def i ne ' mat er i al l y '  

i mpai r ed?  Does t hi s mean t hat  he was i mpai r ed enough t o have an 

ef f ect  on out come?  I f  not ,  what ?"  

¶14 Fol l owi ng t he j ur y ' s quest i on,  Judge Wol f gr am hear d 

ar gument  f r om Hubbar d' s at t or ney and t he St at e r egar di ng how t o 

r espond.   I ni t i al l y  Judge Wol f gr am pr oposed usi ng l anguage f r om 

Waal en t o def i ne t he t er m " mat er i al l y  i mpai r ed"  f or  t he j ur y.   

The pr oposed l anguage,  her ei naf t er  r ef er r ed t o as " t he Waal en 

l anguage, "  was:   

" mat er i al  i mpai r ment "  under  sec.  939. 22( 42) ,  St at s. ,  
exi st s when a per son i s i ncapabl e of  dr i v i ng saf el y,  
or  i s  wi t hout  pr oper  cont r ol  of  al l  t hose 
f acul t i es .  .  .  necessar y t o avoi d danger  t o ot her s.  

Waal en,  130 Wi s.  2d at  27 ( c i t at i on and i nt er nal  quot at i on mar ks 

omi t t ed) .   The St at e obj ect ed t o t he cour t  usi ng t hi s l anguage 

t o r espond t o t he j ur y ' s r equest  f or  c l ar i f i cat i on.  

¶15 Judge Wol f gr am not ed t hat  t he j ur y ' s quest i on i ncl uded 

quot at i on mar ks ar ound t he wor d " mat er i al l y , "  not  t he t er m 

" mat er i al l y  i mpai r ed. "   The ci r cui t  cour t  consi der ed sendi ng t he 

j ur y def i ni t i ons of  t he wor d " mat er i al , "  or  var i at i ons of  t he 

wor d " mat er i al , "  f r om Bl ack' s Law Di ct i onar y,  Webst er ' s 

Di ct i onar y,  and Encar t a Onl i ne Di ct i onar y.  
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¶16 Af t er  hear i ng ar gument s f r om Hubbar d' s at t or ney and 

t he St at e,  Judge Wol f gr am concl uded t hat  " t he Waal en l anguage"  

shoul d not  be submi t t ed t o t he j ur y.   He concl uded t hat  " t he 

Waal en l anguage"  di d not  def i ne " mat er i al l y  i mpai r ed" ;  i nst ead,  

i t  c i t ed t wo exampl es of  c i r cumst ances t hat  const i t ut e mat er i al  

i mpai r ment .   Over  t he obj ect i on of  Hubbar d' s  at t or ney,  Judge 

Wol f gr am submi t t ed a pr i nt ed not e t o t he j ur y t hat  r ead:  " Pl ease 

gi ve al l  wor ds not  ot her wi se def i ned i n t he j ur y i nst r uct i ons 

t hei r  or di nar y meani ng. "    

¶17 The j ur y r et ur ned a gui l t y ver di ct  at  2: 13 p. m. ,  l ess 

t han one hour  af t er  r ecei v i ng t he cour t ' s  r esponse.    

¶18 On Apr i l  11,  2006,  Hubbar d was sent enced.   Pr i or  t o 

sent enci ng,  Hubbar d f i l ed a mot i on f or  a new t r i al ,  ar gui ng t hat  

Judge Wol f gr am' s r esponse t o t he j ur y ' s r equest  f or  

c l ar i f i cat i on was er r or .   The par t i es pr esent ed ar gument  

r egar di ng t he mot i on i mmedi at el y af t er  sent enc i ng.   Hubbar d 

mai nt ai ned t hat  " t he Waal en l anguage"  def i ned " mat er i al  

i mpai r ment "  and asser t ed t hat  t he i nt r oduct or y comment  t o Wi s 

JI ——CRI MI NAL 2600 al so i ndi cat es t hat  " t he Waal en l anguage"  

shoul d be used t o def i ne " mat er i al  i mpai r ment . "   Judge Wol f gr am 

or al l y deni ed Hubbar d' s mot i on.  

¶19 On Oct ober  11,  2006,  Hubbar d f i l ed a second mot i on f or  

a new t r i al .   He f i l ed a second mot i on because hi s f i r st  was 

f i l ed and det er mi ned pr i or  t o t he ent r y of  t he j udgment  of  

convi ct i on.   Judge Wol f gr am ent er ed an or der  denyi ng Hubbar d' s  

post - convi ct i on mot i on f or  a new t r i al  on Oct ober  19,  2006.    
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¶20 Hubbar d appeal ed t he ci r cui t  cour t ' s  j udgment  of  

convi ct i on and i t s or der s denyi ng hi s mot i ons f or  a new t r i al .   

The cour t  of  appeal s det er mi ned t hat  " mat er i al l y  i mpai r ed"  has a 

" pecul i ar  meani ng i n t he cont ext  of  cr i mi nal  char ges"  and t hat  

Waal en cl ar i f i ed t he meani ng of  t he t er m.   Hubbar d,  306 

Wi s.  2d 356,  ¶12.   The cour t  of  appeal s concl uded t hat  " t he 

Waal en l anguage"  def i ned " mat er i al l y  i mpai r ed"  and t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

decl i ned t o i nst r uct  t he j ur y  on t he Waal en def i ni t i on of  

" mat er i al l y  i mpai r ed. "   I d. ,  ¶17.   The cour t  of  appeal s r ever sed 

and r emanded f or  a new t r i al  i n t he i nt er est  of  j ust i ce because 

i t  was not  convi nced t he r eal  cont r over sy had been f ul l y t r i ed.   

I d. ,  ¶20.  

¶21 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Januar y 22,  2008.  

I I .  STANDARD OF REVI EW 

¶22 Thi s case i nvol ves const r uct i on of  t he st at ut or y t er m 

" mat er i al l y  i mpai r ed, "  whi ch was used i n a cr i mi nal  j ur y  

i nst r uct i on.   We r evi ew j ur y i nst r uct i on i ssues t hat  i nvol ve t he 

const r uct i on of  st at ut or y t er ms de novo.   See St at e v.  Har mon,  

2006 WI  App 214,  ¶8,  296 Wi s.  2d 861,  723 N. W. 2d 732 ( c i t i ng 

St at e v.  Neumann,  179 Wi s.  2d 687,  699,  508 N. W. 2d 54 ( Ct .  App.  

1993) ) .  

¶23 A cour t  has br oad di scr et i on i n deci di ng whet her  t o 

gi ve a par t i cul ar  j ur y i nst r uct i on.   St at e v.  Font e,  2005 WI  77,  

¶9,  281 Wi s.  2d 654,  698 N. W. 2d 594.   The cour t ' s  det er mi nat i on 

wi l l  not  be r ever sed absent  an er r oneous exer ci se of  di scr et i on.   
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St at e v.  Mi l l er ,  231 Wi s.  2d 447,  464,  605 N. W. 2d 567 ( Ct .  App.  

1999) ;  St at e v.  Mor gan,  195 Wi s.  2d 388,  448,  536 N. W. 2d 425 

( Ct .  App.  1995) .  

I I I .  ANALYSI S 

¶24 Thi s case i nvol ves t he nar r ow quest i on whet her  t he 

c i r cui t  cour t  er r ed when i t  r esponded t o a j ur y ' s r equest  f or  

c l ar i f i cat i on of  a wor d used i n j ur y i nst r uct i ons by i nst r uct i ng 

t he j ur y t o " gi ve al l  wor ds not  ot her wi se def i ned i n t he j ur y 

i nst r uct i ons t hei r  or di nar y meani ng. "   We ar e not  asked t o 

addr ess whet her  t he i ni t i al  j ur y i nst r uct i ons pr ovi ded by t he 

cour t  wer e cor r ect  f or  t he of f ense char ged. 7  Nei t her  par t y 

cont ends t hat  t hese i nst r uct i ons wer e er r oneous.  

¶25 Fi r st ,  we wi l l  set  f or t h some gener al  pr i nci pl es about  

i nst r uct i ng and r ei nst r uct i ng a j ur y.   Second,  we wi l l  di scuss 

t hi s cour t ' s  deci s i on i n Waal en.   Fi nal l y,  we wi l l  eval uat e 

whet her  t he c i r cui t  cour t ' s  r esponse t o t he j ur y ' s r equest  f or  

c l ar i f i cat i on was er r oneous i n l i ght  of  Waal en.  

A.  Gener al  Pr i nci pl es 

¶26 " The pur pose of  a j ur y i nst r uct i on i s t o f ul l y  and 

f ai r l y i nf or m t he j ur y of  a r ul e or  pr i nci pl e of  l aw appl i cabl e 

t o a par t i cul ar  case. "   Nommensen v.  Am.  Cont ' l  I ns.  Co. ,  2001 

WI  112,  ¶36,  246 Wi s.  2d 132,  629 N. W. 2d 301 ( c i t i ng Gr ube v.  

Daun,  213 Wi s.  2d 533,  549,  570 N. W. 2d 851 ( 1997) ;  Nowat ske v.  

Ost er l oh,  198 Wi s.  2d 419,  428,  543 N. W. 2d 265 ( 1996) ) .   The 

                                                 
7 Hubbar d acknowl edges,  as di d t he cour t  of  appeal s,  t hat  

" t he st andar d i nst r uct i ons gi ven by t he t r i al  cour t  wer e 
ar guabl y l egal l y suf f i c i ent . "   Hubbar d,  306 Wi s.  2d 356,  ¶10.  
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obj ect i ve of  " an i nst r uct i on i s not  onl y t o st at e t he l aw 

accur at el y but  al so t o expl ai n what  t he l aw means t o per sons who 

usual l y do not  possess l aw degr ees. "   I d.  ( c i t at i on and i nt er nal  

quot at i on mar ks omi t t ed) .    

¶27 " Jur y i nst r uct i ons ar e not  t o be j udged i n ar t i f i c i al  

i sol at i on,  but  must  be vi ewed i n t he cont ext  of  t he over al l  

char ge. "   St at e v.  Pet t i t ,  171 Wi s.  2d 627,  637- 38,  492 

N. W. 2d 633 ( Ct .  App.  1992)  ( c i t i ng Mul l aney v.  Wi l bur ,  421 U. S.  

684,  704- 05 ( 1975)  ( Rehnqui st ,  J. ,  concur r i ng) ;  Bar r er a v.  

St at e,  109 Wi s.  2d 324,  330- 31,  325 N. W. 2d 722 ( 1982) ;  St at e v.  

Reynosa,  108 Wi s.  2d 499,  510,  322 N. W. 2d 504 ( Ct .  App.  1982) ) .   

" I f  t he over al l  meani ng communi cat ed by t he i nst r uct i ons was a 

cor r ect  st at ement  of  t he l aw,  no gr ounds f or  r ever sal  exi st . "   

Fi scher  v.  Ganj u,  168 Wi s.  2d 834,  850,  485 N. W. 2d 10 ( 1992)  

( c i t i ng Whi t e v.  Leeder ,  149 Wi s.  2d 948,  954- 55,  440 N. W. 2d 557 

( 1989) ;  St at e v.  Paul son,  106 Wi s.  2d 96,  108,  315 N. W. 2d 350 

( 1982) ) .  

¶28 " A ci r cui t  cour t  has br oad di scr et i on i n dec i di ng 

whet her  t o gi ve a r equest ed j ur y i nst r uct i on. "   St at e v.  

Col eman,  206 Wi s.  2d 199,  212,  556 N. W. 2d 701 ( 1996)  ( c i t i ng 

St at e v.  Vi ck,  104 Wi s.  2d 678,  690,  312 N. W. 2d 489 ( 1981) ) .   

" ' The deci s i on t o gi ve or  not  t o gi ve a r equest ed j ur y 

i nst r uct i on l i es  wi t hi n t he t r i al  cour t ' s  di scr et i on'  and wi l l  

not  be r ever sed absent  an er r oneous exer ci se of  di scr et i on. "   

Ar ent s v.  ANR Pi pel i ne Co. ,  2005 WI  App 61,  ¶42,  281 Wi s.  2d 

173,  696 N. W. 2d 194 ( quot i ng Mi l l er ,  231 Wi s.  2d at  464) .    
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¶29 Thi s case i nvol ves a quest i on r egar di ng a c i r cui t  

cour t ' s  r ei nst r uct i on of  a j ur y af t er  a r equest  f or  

c l ar i f i cat i on dur i ng del i ber at i ons. 8  " The necessi t y f or ,  t he 

ext ent  of ,  and t he f or m of  r e- i nst r uct i on r est s i n t he sound 

di scr et i on of  t he cour t . "   Har eng v.  Bl anke,  90 Wi s.  2d 158,  

166,  279 N. W. 2d 437 ( 1979)  ( c i t i ng Sei t z v.  Sei t z,  35 Wi s.  2d 

282,  300,  151 N. W. 2d 86 ( 1967) ;  Ol son v.  Si or di a,  25 Wi s.  2d 

274,  279,  130 N. W. 2d 827 ( 1964) ) .  

B.  St at e v.  Waal en 

¶30 Thi s cour t ' s  deci s i on i n Waal en i s cent r al  t o 

r esol v i ng t he i ssue bef or e us;  t her ef or e,  i t  i s  appr opr i at e t o 

r evi ew Waal en bef or e pr oceedi ng t o anal yze whet her  t he c i r cui t  

cour t ' s  r esponse t o t he j ur y ' s  r equest  f or  c l ar i f i cat i on was 

er r or .  

¶31 A j ur y convi ct ed Davi d A.  Waal en ( Waal en)  of  oper at i ng 

a mot or  vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant ,  a 

v i ol at i on of  Wi s.  St at .  § 346. 63( 1) ( a)  ( 1981- 82)  of  t he Mot or  

Vehi c l e Code.   Waal en,  130 Wi s.  2d at  19.   The Waal en case 

i nvol ved a s i ngl e i ssue:  " whet her  t he c i r cui t  cour t  pr oper l y  

                                                 
8 Chapt er  805 of  t he Wi sconsi n St at ut es,  whi ch addr esses 

ci v i l  pr ocedur e f or  t r i al s,  i ncl udes a sect i on gover ni ng 
r ei nst r uct i on of  a j ur y.   Wi sconsi n St at .  § 805. 13( 5)  st at es:  
" Rei nst r uct i on.   Af t er  t he j ur y r et i r es,  t he cour t  may 
r ei nst r uct  t he j ur y as t o al l  or  any par t  of  t he i nst r uct i ons 
pr evi ousl y gi ven,  or  may gi ve suppl ement ar y i nst r uct i ons as i t  
deems appr opr i at e. "    

Wi sconsi n St at .  § 972. 10,  t he Cr i mi nal  Code count er par t  t o 
Wi s.  St at .  § 805. 13,  does not  i ncl ude a speci f i c  pr ovi s i on 
gover ni ng r ei nst r uct i on of  a j ur y.  
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i nst r uct ed t he j ur y r egar di ng t he def i ni t i on of  ' under  t he 

i nf l uence. ' "   I d.  at  20.   The ci r cui t  cour t  i nst r uct ed t he j ur y 

as f ol l ows:    

The phr ase " under  t he i nf l uence of  an i nt oxi cant "  
cover s not  onl y t he wel l - known and easi l y r ecogni zed 
condi t i ons and degr ees of  i nt oxi cat i on but  al so any 
abnor mal  ment al  or  physi cal  condi t i ons whi ch [ ar e]  t he 
r esul t  of  i ndul gi ng i n any degr ee i n i nt oxi cat i ng 
l i quor s,  i ncl udi ng beer ,  whi ch t ends t o depr i ve one of  
t he c l ear ness of  i nt el l ect  and sel f  cont r ol  whi ch one 
woul d ot her wi se possess.   

Not  ever y per son who has consumed al cohol i c 
bever ages f al l s wi t hi n t he ban of  t he st at ut e.  I f  t hat  
consumpt i on of  al cohol i c bever ages does not  cause t he 
per son t o be i nf l uenced i n t he or di nar y and wel l -
under st ood meani ng of  t he t er m,  t he per son i s not  
under  t he i nf l uence of  an i nt oxi cant  wi t hi n t he 
meani ng of  t he st at ut e.  

I d.  at  22.   The ci r cui t  cour t ' s  i nst r uct i on was based l ar gel y on 

t he 1981 ver si on of  t he st andar d j ur y i nst r uct i on f or  oper at i ng 

whi l e under  t he i nf l uence of  an i nt oxi cant ,  Wi s JI ——Cr i mi nal  

2663 ( 1981) .   Waal en,  130 Wi s.  2d at  22.   The 1981 st andar d 

i nst r uct i on was,  i n t ur n,  " v i r t ual l y i dent i cal "  t o l anguage t hi s  

cour t  had pr evi ousl y endor sed i n Fond du Lac v.  Her nandez,  42 

Wi s.  2d 473,  167 N. W. 2d 408 ( 1969) . 9  Waal en,  130 Wi s.  2d at  26.  

                                                 
9 The j ur y i nst r uct i on f or  " under  t he i nf l uence of  an 

i nt oxi cant "  t hat  t hi s cour t  endor sed i n Fond du Lac v.  
Her nandez,  42 Wi s.  2d 473,  475- 76,  167 N. W. 2d 408 ( 1969) ,  was:    

The expr essi on " under  t he i nf l uence of  an 
i nt oxi cant "  cover s not  onl y al l  t he wel l - known and 
easi l y r ecogni zed condi t i ons and degr ees of  
i nt oxi cat i on,  but  any abnor mal  ment al  or  physi cal  
condi t i on whi ch i s t he r esul t  of  i ndul gi ng i n any 
degr ee i n i nt oxi cat i ng l i quor s,  i ncl udi ng beer ,  and 
whi ch t ends t o depr i ve hi m of  t hat  c l ear ness of  
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¶32 Waal en cont ended t hat  t he c i r cui t  cour t  er r ed i n 

i nst r uct i ng t he j ur y because i t s i nst r uct i on descr i bi ng " under  

t he i nf l uence"  di f f er ed f r om l anguage used t o def i ne t he t er m i n 

t he 1982 st andar d j ur y i nst r uct i on as wel l  as t he def i ni t i on 

f ound i n Wi s.  St at .  § 939. 22( 42)  of  t he Cr i mi nal  Code.   Waal en,  

130 Wi s.  2d at  20.   He asser t ed t hat  t he f ol l owi ng i nst r uct i on 

shoul d have been gi ven:    

" Under  t he i nf l uence"  of  an i nt oxi cant  means t hat  
a dr i ver ' s abi l i t y  t o oper at e a vehi c l e i s mat er i al l y  
i mpai r ed because of  hi s consumpt i on of  an al cohol i c 
bever age.   

Not  ever y per son who has consumed al cohol i c 
bever ages i s " under  t he i nf l uence"  as t hat  t er m i s 
used her e.   What  must  be est abl i shed i s t hat  t he 
per son has consumed a suf f i c i ent  amount  of  al cohol  t o 
cause hi m t o be subst ant i al l y  l ess abl e t o exer ci se 
t he c l ear  j udgment  and st eady hand necessar y t o handl e 
and cont r ol  a mot or  vehi c l e.  

                                                                                                                                                             
i nt el l ect  and cont r ol  of  hi msel f  whi ch he woul d 
ot her wi se possess.  

A per son who i s even t o t he s l i ght est  ext ent  
under  t he i nf l uence of  an i nt oxi cant  i n t he common and 
wel l - under st ood accept at i on of  t he t er m i s——t o some 
degr ee at  l east ——l ess abl e ei t her  ment al l y or  
physi cal l y,  or  bot h,  t o exer ci se t he c l ear  j udgment  
and st eady hand necessar y t o handl e as power f ul  and 
danger ous a mechani sm as a moder n mot or  vehi c l e wi t h 
saf et y t o hi msel f  and t he publ i c.   Not  ever y man who 
has consumed al cohol i c bever ages f al l s wi t hi n t he ban 
of  t he st at ut e.   I f  t hat  consumpt i on of  al cohol i c 
bever ages does not  cause hi m t o be i nf l uenced i n t he 
or di nar y and wel l  under st ood meani ng of  t he t er m,  he 
i s not  under  t he i nf l uence of  an i nt oxi cant  wi t hi n t he 
meani ng of  t he s t at ut e or  or di nance i n t hi s par t i cul ar  
case.  
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I t  i s  not  r equi r ed t hat  i mpai r ed abi l i t y  t o 
oper at e be demonst r at ed by par t i cul ar  act s of  unsaf e 
dr i v i ng.   What  i s r equi r ed i s t hat  t he per son' s 
abi l i t y  t o saf el y cont r ol  hi s vehi c l e be mat er i al l y ,  
t hat  i s  subst ant i al l y ,  i mpai r ed.  

I d.  at  21 ( emphasi s added)  ( f oot not e omi t t ed) .   Waal en' s  

pr oposed j ur y i nst r uct i on was t he st andar d i nst r uct i on f ound i n 

Wi s JI ——Cr i mi nal  2663 ( 1982) .   Waal en,  130 Wi s.  2d at  21.    

¶33 I n essence,  Waal en ar gued t hat  t he 1982 st andar d j ur y 

i nst r uct i on was mandat or y.   He asser t ed t hat  t he def i ni t i on of  

" under  t he i nf l uence"  i n t he Mot or  Vehi c l e Code shoul d al i gn 

wi t h t he def i ni t i on of  " under  t he i nf l uence of  an i nt oxi cant "  i n 

t he 1982 st andar d j ur y i nst r uct i on,  based on t he Cr i mi nal  Code 

at  Wi s.  St at .  § 939. 22( 42) .   Waal en,  130 Wi s.  2d at  23.   I n 

shor t ,  Waal en ar gued t hat  t o pr ove a def endant  was " under  t he 

i nf l uence"  f or  pur poses of  t he Mot or  Vehi c l e Code,  t he st at e was 

r equi r ed t o demonst r at e t hat  a per son' s consumpt i on of  al cohol  

" mat er i al l y"  or  " subst ant i al l y"  af f ect ed hi s abi l i t y  t o dr i ve 

hi s vehi c l e,  as i ndi cat ed i n t he 1982 st andar d j ur y 

i nst r uct i on' s i nt er pr et at i on of  " under  t he i nf l uence of  an 

i nt oxi cant "  i n t he Cr i mi nal  Code.   I d.  at  23- 24.  

¶34 Thi s cour t  r ej ect ed Waal en' s ar gument s.   I d.  at  26- 28.   

Fi r st ,  i t  expr essl y uphel d t he c i r cui t  cour t ' s  j ur y i nst r uct i on,  

i d.  at  28,  not i ng t hat  t he i nst r uct i on was al most  i dent i cal  t o 

t he 1981 st andar d i nst r uct i on and t he one i n Her nandez.   I d.  at  

26,  28.   The cour t  concl uded t hat  t he c i r cui t  cour t ' s  

i nst r uct i on was " not  i nconsi st ent  wi t h t he Cr i mi nal  Code 

def i ni t i on of  ' under  t he i nf l uence. ' "   I d.  at  28.   I t  al so 

i ndi cat ed t hat  t he c i r cui t  cour t ' s  def i ni t i on of  " under  t he 
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i nf l uence" ——" abnor mal  ment al  or  physi cal  condi t i ons .  .  .  whi ch 

t ends t o depr i ve one of  t he c l ear ness of  i nt el l ect  and sel f  

cont r ol  whi ch one woul d ot her wi se possess" ——was an accur at e 

descr i pt i on of  when a dr i ver  i s  " under  t he i nf l uence"  f or  a j ur y  

t o i nf er  t hat  a def endant  was " mat er i al l y  i mpai r ed"  or  

" i ncapabl e of  saf el y dr i v i ng. " 10  I d.  

¶35 Second,  t he Waal en cour t  r ej ect ed par t  of  t he 1982 

st andar d i nst r uct i on and cl ar i f i ed t he meani ng of  " mat er i al  

i mpai r ment , "  hol di ng t hat  " mat er i al  i mpai r ment "  does not  mean 

" subst ant i al  i mpai r ment . "   I d.  at  27. 11   

¶36 The Waal en cour t  expl ai ned why " mat er i al  i mpai r ment "  

and " subst ant i al  i mpai r ment "  ar e i ncompat i bl e:    

" Mat er i al  i mpai r ment "  shoul d not  be gi ven a 
def i ni t i on t hat  i s i nconsi st ent  wi t h t he pur pose of  
t he st at ut e,  whi ch i s t o f ost er  hi ghway saf et y.   I n 
t he pr ef ace t o t he 1981 r evi s i ons of  t he Cr i mi nal  
Code,  t he l egi s l at ur e expr essl y st at ed t hat  i t s 
pur pose was t o " pr ovi de maxi mum saf et y f or  al l  user s 
of  t he hi ghways of  t hi s  st at e"  f r om t he har m 
t hr eat ened by per sons who oper at e mot or  vehi c l es whi l e 
under  t he i nf l uence of  an i nt oxi cant .   Laws of  1981,  

                                                 
10 The Waal en cour t  not ed t hat  t he " i ncapabl e of  saf el y 

dr i v i ng"  l anguage was added t o Wi s.  St at .  § 346. 63( 1) ( a)  ( 1983-
84) ,  t he Mot or  Vehi c l e Code pr ovi s i on deal i ng wi t h oper at i ng a 
vehi c l e under  t he i nf l uence of  an i nt oxi cant .   St at e v.  Waal en,  
130 Wi s.  2d 18,  27- 28,  386 N. W. 2d 47 ( 1986) .    

11 The cour t  i ndi cat ed t hat  t he Jur y I nst r uct i ons Commi t t ee 
had r evi sed t he 1981 st andar d i nst r uct i on t o el i mi nat e a 
per cei ved i nconsi st ency bet ween t he def i ni t i ons of  " under  t he 
i nf l uence"  i n t he Mot or  Vehi c l e Code and t he Cr i mi nal  Code.   I d.  
at  26.   However ,  i n doi ng so,  t he Jur y I nst r uct i ons Commi t t ee 
er r ed when i t  r evi sed t he 1981 i nst r uct i on t o def i ne " mat er i al "  
as " subst ant i al , "  c i t i ng no aut hor i t y f or  t he r evi s i on.   I d.  at  
27.    
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ch.  20,  secs.  2051( 13) ( a) 1 and 2051( 13) ( b) 1.   See 
St at e v.  Cai bai osai ,  122 Wi s.  2d 587,  591,  363 N. W. 2d 
574 ( 1985) .   Requi r i ng " subst ant i al  i mpai r ment "  of  an 
i ndi v i dual ' s abi l i t y  t o oper at e a vehi c l e bef or e t hat  
per son coul d be f ound " under  t he i nf l uence"  woul d be 
i nconsi st ent  wi t h t he expr essed l egi s l at i ve i nt ent  
because i t  woul d not  pr ovi de maxi mum saf et y f or  al l  
user s of  st at e hi ghways.  

Waal en,  130 Wi s.  2d at  27.    

¶37 The Waal en cour t  t hen gave t wo exampl es of  " mat er i al  

i mpai r ment , "  st at i ng t hat  " ' mat er i al  i mpai r ment '  under  sec.  

939. 22( 42) ,  St at s. ,  exi st s when a per son i s i ncapabl e of  dr i v i ng 

saf el y,  or  i s  wi t hout  pr oper  cont r ol  of  al l  t hose 

f acul t i es .  .  .  necessar y t o avoi d danger  t o ot her s. "   I d.  at  27 

( emphasi s added)  ( c i t at i on and i nt er nal  quot at i on mar ks 

omi t t ed) .   Thi s quot ed l anguage——" t he Waal en l anguage" ——i s 

cent r al  t o t he i ssue bef or e us.  

C.  Anal ysi s and Appl i cat i on of  St at e v.  Waal en 

¶38 We must  put  t he Waal en deci s i on i n hi st or i cal  cont ext  

t o gi ve i t  pr oper  per spect i ve.   Davi d Waal en was i nvol ved i n an 

aut omobi l e acci dent  on or  about  May 28,  1982.   I d.  at  20.   The 

dat e i s i mpor t ant  because t he ci r cui t  cour t  and t hi s cour t  

ut i l i zed t he 1981- 82 Wi sconsi n St at ut es i n t hei r  anal yses.   I d.    

¶39 I n 1982 Wi s.  St at .  § 346. 63( 1)  and ( 2)  ( 1981- 82)  r ead 

i n par t :    

Oper at i ng under  i nf l uence of  i nt oxi cant .   ( 1)  No 
per son may dr i ve or  oper at e a mot or  vehi c l e whi l e:   

( a)  Under  t he i nf l uence of  an i nt oxi cant  or  a 
cont r ol l ed subst ance or  a combi nat i on of  an i nt oxi cant  
and a cont r ol l ed subst ance .  .  .   

 .  .  .  .  
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( 2) ( a)  I t  i s  unl awf ul  f or  any per son t o cause 
i nj ur y t o anot her  per son by t he oper at i on of  a vehi c l e 
whi l e:   

1.  Under  t he i nf l uence of  an i nt oxi cant  or  a 
cont r ol l ed subst ance or  a combi nat i on of  an i nt oxi cant  
and a cont r ol l ed subst ance.  .  .  .  

¶40 I n 1982 Wi s.  St at .  § 940. 25( 1) ( a)  ( 1981- 82)  r ead:    

I nj ur y by i nt oxi cat ed use of  a vehi c l e.   ( 1)  Any 
per son who does ei t her  of  t he f ol l owi ng under  par .  ( a)  
or  ( b)  i s gui l t y of  a Cl ass E f el ony:   

( a)  Causes gr eat  bodi l y har m t o anot her  human 
bei ng by t he oper at i on of  a vehi c l e whi l e under  t he 
i nf l uence of  an i nt oxi cant  or  a cont r ol l ed subst ance 
or  a combi nat i on of  an i nt oxi cant  and a cont r ol l ed 
subst ance.  

¶41 I n 1982 Wi s.  St at .  § 939. 22( 42)  ( 1981- 82)  def i ned t he 

t er m " under  t he i nf l uence of  an i nt oxi cant "  i n t he Cr i mi nal  Code 

as f ol l ows:   

Wor ds and phr ases def i ned.   I n chs.  939 t o 948,  
t he f ol l owi ng wor ds and phr ases have t he desi gnat ed 
meani ngs unl ess t he cont ext  of  a speci f i c  sect i on 
mani f est l y r equi r es a di f f er ent  const r uct i on:  

.  .  .  .   

( 42)  " Under  t he i nf l uence of  an i nt oxi cant "  means 
t hat  t he act or ' s abi l i t y  t o oper at e a vehi c l e or  
handl e a f i r ear m i s mat er i al l y  i mpai r ed because of  hi s 
consumpt i on of  an al cohol  bever age or  cont r ol l ed 
subst ance under  ch.  161.  

¶42 I n 1982 t her e was no st at ut or y l anguage i n t he Mot or  

Vehi c l e Code def i ni ng " under  t he i nf l uence. "   By cont r ast ,  t her e 

was a st at ut or y def i ni t i on f or  t hat  phr ase i n t he Cr i mi nal  Code.   

See Wi s.  St at .  § 939. 22( 42) ( 1981- 82) .   Thus,  t her e was good 

r eason f or  t hi s cour t  t o seek a uni f or m i nt er pr et at i on of  t he 

wor ds " under  t he i nf l uence"  i n t he t wo codes,  and t hat  meant  
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embr aci ng t he t er m " mat er i al l y  i mpai r ed"  f r om t he def i ni t i on i n 

Wi s.  St at .  § 939. 22( 42) ( 1981- 82) .  

¶43 The cour t  under st ood,  however ,  t hat  t he def i ni t i on of  

" under  t he i nf l uence of  an i nt oxi cant "  i n Wi s.  St at .  

§ 939. 22( 42)  ( 1981- 82)  had been par t  of  t he Wi sconsi n Cr i mi nal  

Code si nce t he 1955 sessi on of  t he l egi s l at ur e.   Ch.  696,  Laws 

of  1955.   I n t he 1955- 56 Wi sconsi n St at ut es,  § 939. 22( 42)  r ead:  

" ' Under  t he i nf l uence of  an i nt oxi cant '  means t hat  t he act or ' s 

abi l i t y  t o oper at e a vehi c l e or  handl e a f i r ear m i s mat er i al l y  

i mpai r ed because of  hi s consumpt i on of  an al cohol i c bever age,  a 

nar cot i c dr ug or  ot her  i nt oxi cat i ng subst ance. "   Wi s.  St at .  

§ 939. 22( 42)  ( 1955- 56)  ( emphasi s added) .   Thus,  Wi s.  St at .  

§ 346. 63( 1) ( a)  and Wi s.  St at .  § 939. 22( 42)  had coexi st ed i n t he 

st at ut es f or  t hr ee decades.   Mor eover ,  t he def i ni t i on of  " under  

t he i nf l uence"  i n § 939. 22( 42)  was " based upon t he [ def i ni t i on]  

t r adi t i onal l y used by t he cour t s i n t hi s st at e.   See,  f or  

exampl e,  Devi ne v.  Bi schel ,  215 Wi s.  331,  335 ( 1934) ;  

St ei nkr ause v.  Eckst ei n,  170 Wi s.  487,  491 ( 1920) . "   5 Wi sconsi n 

Legi s l at i ve Counci l ,  Judi c i ar y Commi t t ee Repor t  on t he Cr i mi nal  

Code,  at  17 ( 1953) .  

¶44 Thi s i s why t he Waal en cour t  conf i dent l y endor sed t he 

ci r cui t  cour t ' s  j ur y i nst r uct i on,  as wel l  as t he i nst r uct i on i n 

Her nandez.   See Waal en,  130 Wi s.  2d at  26,  28.   The cour t  saw no 

i ncompat i bi l i t y  or  i nconsi st ency bet ween t he t er m " under  t he 

i nf l uence"  i n Wi s.  St at .  § 346. 63( 1) ( a) ( 1981- 82)  and t he phr ase 

" mat er i al l y  i mpai r ed because of  hi s consumpt i on of  an al cohol  

bever age"  i n Wi s.  St at .  § 939. 22( 42) ( 1981- 82) .   However ,  t he 
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cour t  was f or ced t o r epudi at e t he not i on t hat  " mat er i al  

i mpai r ment "  meant  " subst ant i al  i mpai r ment , "  as suggest ed by t he 

Cr i mi nal  Jur y I nst r uct i ons Commi t t ee,  Waal en,  130 Wi s.  2d at  27,  

because t hat  not i on appear ed t o under mi ne t he pur pose of  t he 

st at ut e by r ai s i ng t he pr oof  r equi r ement  f or  " under  t he 

i nf l uence"  and because t he l anguage had no basi s i n st at ut or y 

t ext  or  l egi s l at i ve hi st or y.    

¶45 The Waal en cour t  made t he poi nt  t hat  t he Mot or  Vehi c l e 

Code di d not  cont ai n a def i ni t i on of  " under  t he i nf l uence"  " at  

t he t i me t h[ e]  case was i ni t i al l y  t r i ed. "   I d.  at  25.   But  t he 

cour t  r ecogni zed t hat  t he l egi s l at ur e had changed t he st at ut e t o 

a " degr ee"  i n 1984 by 1983 Wi s.  Act  459,  § 12.   See Waal en,  130 

Wi s.  2d at  27- 28.   Sect i on 12 amended Wi s.  St at .  § 346. 63( 1) ( a)  

( 1981- 82) ,  so t hat  t he st at ut e r ead:    

Oper at i ng under  i nf l uence of  i nt oxi cant  or  ot her  
dr ug.   ( 1)  No per son may dr i ve or  oper at e a mot or  
vehi c l e whi l e:  

( a)  Under  t he i nf l uence of  an i nt oxi cant  or  a 
cont r ol l ed subst ance or  a combi nat i on of  an i nt oxi cant  
and a cont r ol l ed subst ance,  under  t he i nf l uence of  any 
ot her  dr ug t o a degr ee whi ch r ender s hi m or  her  
i ncapabl e of  saf el y dr i v i ng,  or  under  t he combi ned 
i nf l uence of  an i nt oxi cant  and any ot her  dr ug t o a 
degr ee whi ch r ender s hi m or  her  i ncapabl e of  saf el y 
dr i v i ng;  .  .  .   

Wi s.  St at .  § 346. 63( 1) ( a) ( 1983- 84)  ( emphasi s added) .  

¶46 The under scor ed l anguage above i s t he l anguage added 

by 1983 Wi s.  Act  459.   Thi s change di d not  modi f y or  condi t i on 

t he exi st i ng l anguage,  t hat  i s ,  t he l anguage " under  t he 

i nf l uence of  an i nt oxi cant  or  a cont r ol l ed subst ance or  a 
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combi nat i on of  an i nt oxi cant  and a cont r ol l ed subst ance. "   

Consequent l y,  t he Waal en cour t  was mi st aken i n 1986 when i t  

i mpl i ed t hat  t he l anguage " t o a degr ee whi ch r ender s hi m or  her  

i ncapabl e of  saf el y dr i v i ng"  modi f i ed al l  pr ovi s i ons i n 

subsect i on ( a)  of  Wi s.  St at .  § 346. 63( 1) ( 1983- 84) .   Thi s  

l anguage appl i ed onl y t o " any ot her  dr ug"  or  t he combi nat i on of  

an i nt oxi cant  and " any ot her  dr ug. "  

¶47 The Waal en cour t  was cor r ect  when i t  wr ot e:  " ' mat er i al  

i mpai r ment '  under  sec.  939. 22( 42) ,  St at s. ,  exi st s when a per son 

i s i ncapabl e of  dr i v i ng saf el y,  or  i s  wi t hout  pr oper  cont r ol  of  

al l  t hose f acul t i es .  .  .  necessar y t o avoi d danger  t o ot her s. "   

Waal en,  130 Wi s.  2d at  27 ( emphasi s added)  ( c i t at i on and 

i nt er nal  quot at i on mar ks omi t t ed) .   These phr ases ar e used as 

exampl es.   But  t he cour t  was not  cor r ect  i f  i t  i mpl i ed t hat  t he 

phr ase " i ncapabl e of  saf el y  dr i v i ng"  f r om Wi s.  St at .  

§ 346. 63( 1) ( a)  i s par t  of  t he def i ni t i on of  " under  t he i nf l uence 

of  an i nt oxi cant "  i n Wi s.  St at .  § 939. 22( 42) ( 1983- 84) .    

¶48 We acknowl edge t hat  1995 Wi s.  Act  448 amended bot h 

Wi s.  St at .  § 346. 63( 1) ( a)  and Wi s.  St at .  § 939. 22( 42)  i n 1996,  

but ,  i n our  v i ew,  t hese amendment s do not  af f ect  or  al t er  t hi s  

anal ysi s. 12 

                                                 
12 1995 Wi s.  Act  448 adopt ed t he r evi sed Uni f or m Cont r ol l ed 

Subst ances Act  and made ot her  changes i n t he st at ut es r el at i ng 
t o cont r ol l ed subst ances.   These changes i ncl uded addi ng t he 
phr ase " cont r ol l ed subst ance anal og"  t o Wi s.  St at .  § 346. 63 and 
Wi s.  St at .  § 939. 22( 42) ,  as wel l  as mul t i pl e ot her  sect i ons.   
1995 Wi s.  Act  448,  §§ 342,  445.   These changes had no ef f ect  on 
t he l i mi t ed appl i cat i on of  " i ncapabl e of  saf el y dr i v i ng. "  
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¶49 Bui l di ng on t hese obser vat i ons,  we t ur n t o t he 

quest i on whet her  t he c i r cui t  cour t ' s  r esponse t o t he j ur y ' s 

r equest  f or  c l ar i f i cat i on was er r or  i n l i ght  of  Waal en.  

¶50 The St at e asser t s t hat  " t he Waal en l anguage"  di d not  

ascr i be a " pecul i ar "  meani ng t o t he t er m " mat er i al l y  i mpai r ed"  

i n t he cont ext  of  cr i mi nal  char ges;  t hus t he ci r cui t  cour t ' s  

r esponse t o t he j ur y was accept abl e and di d not  const i t ut e 

er r or .  

¶51 Hubbar d count er s,  and t he cour t  of  appeal s hel d,  t hat  

Judge Wol f gr am' s r esponse t o t he j ur y ' s r equest  f or  

c l ar i f i cat i on shoul d have pr ovi ded " t he Waal en l anguage"  ( i . e. ,  

" i ncapabl e of  saf el y dr i v i ng" )  because t he Waal en cour t ' s  

di scussi on of  " mat er i al  i mpai r ment "  cr eat ed a " pecul i ar  meani ng 

i n t he cont ext  of  cr i mi nal  char ges. "   Hubbar d,  306 Wi s.  2d 356,  

¶12.   Hubbar d ar gues t hat  t hi s l anguage cl ar i f i ed t he meani ng of  

" mat er i al l y  i mpai r ed"  and t hat  t he c i r cui t  cour t  shoul d have 

i nst r uct ed t he j ur y accor di ngl y.  

¶52 We di sagr ee.   The phr ase " t o a degr ee whi ch r ender s 

hi m i ncapabl e of  saf el y dr i v i ng"  does not  af f ect  t he def i ni t i on 

of  " under  t he i nf l uence"  i n t he Cr i mi nal  Code.   For  t he c i r cui t  

cour t  t o have acceded t o Hubbar d' s r equest  f or  t hi s 

" c l ar i f i cat i on"  i t  woul d have r ewr i t t en t he st at ut e f or  

Hubbar d' s benef i t .   He was not  ent i t l ed t o such l ar gesse.    

¶53 The Waal en cour t  di d not  gi ve " mat er i al l y  i mpai r ed"  a 

" t echni cal "  or  " pecul i ar "  meani ng uni que t o cr i mi nal  l aw.   

Speci f i cal l y,  " t he Waal en l anguage"  was not  i nt ended t o def i ne 

t he st at ut or y t er m " mat er i al l y  i mpai r ed. "   I nst ead,  t he Waal en 
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cour t  used t he l anguage t o descr i be t wo ci r cumst ances i n whi ch 

mat er i al  i mpai r ment  " exi st s. "   Waal en,  130 Wi s.  2d at  27.   These 

wer e exampl es,  not  def i ni t i ons.   Ther ef or e,  t he Waal en cour t  was 

not  def i ni ng " mat er i al l y  i mpai r ed"  wi t h " t he Waal en l anguage. "    

¶54 Ot her  par t s of  t he Waal en deci s i on i ndi cat e accept abl e 

means f or  a c i r cui t  cour t  t o i nst r uct  a j ur y r egar di ng t he 

def i ni t i on of  " under  t he i nf l uence. "   See i d.  at  26,  28.   

Hubbar d has not  ar gued t hat  t he speci f i c  j ur y i nst r uct i ons 

endor sed by t he Waal en cour t  shoul d have been gi ven by t he 

c i r cui t  cour t .   These i nst r uct i ons woul d not  have benef i t ed hi m 

because " t he Waal en l anguage"  i s  not  par t  of  any of  t he speci f i c  

j ur y i nst r uct i ons endor sed by t he Waal en cour t .   I d.  at  22,  25-

26 ( r eci t i ng t he c i r cui t  cour t ' s  i nst r uct i on i n Waal en and t he 

i nst r uct i on gi ven i n Her nandez) .   Consequent l y,  Hubbar d' s 

ar gument  t hat  " t he Waal en l anguage"  def i ned " mat er i al l y  

i mpai r ed"  t o gi ve t he t er m a " t echni cal "  or  " pecul i ar "  meani ng 

i n t he cont ext  of  cr i mi nal  l aw i s unt enabl e.  

¶55 Thus,  when t he j ur y asked Judge Wol f gr am t o def i ne 

" ' mat er i al l y '  i mpai r ed, "  he was on sol i d f oot i ng i n r el y i ng on 

Wi s.  St at .  § 990. 01( 1) ,  whi ch pr ovi des i n per t i nent  par t :  " Al l  

wor ds and phr ases shal l  be const r ued accor di ng t o common and 

appr oved usage" ;  and he di d not  er r oneousl y exer ci se hi s 

di scr et i on when he di r ect ed t he j ur y t o " gi ve al l  wor ds not  

ot her wi se def i ned i n t he j ur y i nst r uct i ons t hei r  or di nar y 
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meani ng. "   The cour t  woul d not  have been cor r ect  t o gi ve 

Hubbar d' s c l ar i f i cat i on r equest . 13 

¶56 We not e t hat  t he c i r cui t  cour t  was al so cor r ect  on t he 

f act s.   The j ur y ' s r equest  f or  c l ar i f i cat i on f ocused on t he wor d 

" mat er i al l y , "  not  on t he t er m " mat er i al l y  i mpai r ed. "   The adver b 

" mat er i al l y"  i s  a wor d mor e l i kel y t o cr op up i n a l awyer ' s 

vocabul ar y t han i n common par l ance,  and t he j ur y ' s pr obi ng 

quest i on about  t he wor d was a ver y good one.   The cour t ' s 

answer ,  t o " gi ve al l  wor ds not  ot her wi se def i ned i n t he j ur y 

i nst r uct i ons t hei r  or di nar y meani ng"  was sound,  r esponsi ve,  and 

di d not  const i t ut e an er r oneous exer ci se of  di scr et i on.   

( Emphasi s added. )  

¶57 The ci r cui t  cour t  had di scr et i on t o det er mi ne t he 

necessi t y f or ,  ext ent  of ,  and f or m of  r ei nst r uct i on of  t he j ur y 

when r espondi ng t o i t s r equest  f or  c l ar i f i cat i on.   Har eng,  90 

Wi s.  2d at  166 ( c i t at i ons omi t t ed) .   Judge Wol f gr am coul d have 

exer ci sed hi s di scr et i on by i nst r uct i ng t he j ur y  t o r e- r ead t he 

j ur y i nst r uct i ons i n t hei r  possessi on i n l i ght  of  t he j ur y ' s 

r equest  f or  a def i ni t i on of  " mat er i al l y"  i mpai r ed.   " [ A]  cour t  

                                                 
13 Hubbar d' s posi t i on r egar di ng " t he Waal en l anguage"  al so 

r uns cont r ar y t o common sense.   Wi sconsi n St at .  § 939. 22 act s 
l i ke a di ct i onar y f or  t he Cr i mi nal  Code.   I t  i s  count er i nt ui t i ve 
t hat  a st at ut or y def i ni t i on i n Wi s.  St at .  § 939. 22( 42) ,  whi ch i s 
undeni abl y i nt ended t o cr eat e a uni que and pecul i ar  meani ng f or  
a t er m i n t he l aw,  woul d have i mbedded wi t hi n i t  anot her  
" t echni cal "  or  " pecul i ar "  expl anat or y t er m r equi r i ng f ur t her  
def i ni t i on.   Thi s i nt er pr et at i on woul d r ender  st at ut or y l anguage 
vi r t ual l y i mpenet r abl e,  whi ch bel i es t he i nher ent  pr emi se of  
Wi s.  St at .  § 990. 01( 1)  and t he speci f i c  def i ni t i ons f ound i n 
Wi s.  St at .  § 939. 22——cl ar i t y.  
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i s not  obl i gat ed t o pr ovi de a j ur y wi t h i nf or mat i on sol el y 

because t he j ur y bel i eves i t  i s  i mpor t ant  t o i t s deci s i on. "   

St at e v.  Lombar d,  2004 WI  App 52,  ¶20,  271 Wi s.  2d 529,  678 

N. W. 2d 338.   However ,  once Judge Wol f gr am cor r ect l y det er mi ned 

t hat  " mat er i al l y  i mpai r ed"  was not  def i ned by " t he Waal en 

l anguage, "  he di d not  er r oneousl y exer ci se hi s di scr et i on by 

r espondi ng t hat  t he j ur y shoul d gi ve undef i ned wor ds i n t he j ur y 

i nst r uct i ons t hei r  or di nar y meani ng.   " I f  t he over al l  meani ng 

communi cat ed by t he i nst r uct i ons was a cor r ect  s t at ement  of  t he 

l aw,  no gr ounds f or  r ever sal  exi st . "   Fi scher ,  168 Wi s.  2d at  

850 ( c i t at i ons omi t t ed) .  

¶58 We hol d t hat  t he cour t  of  appeal s er r ed when i t  

det er mi ned t hat  t hi s cour t ' s  deci s i on i n Waal en gave t he 

st at ut or y t er m " mat er i al l y  i mpai r ed"  a " pecul i ar  meani ng i n t he 

cont ext  of  cr i mi nal  char ges, "  Hubbar d,  306 Wi s.  2d 356,  ¶12,  and 

t hat  t he j ur y shoul d have been i nst r uct ed accor di ngl y.   I d. ,  

¶17.   Thus,  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on when i t  r esponded t o t he j ur y ' s r equest  f or  

c l ar i f i cat i on by i ndi cat i ng t hat  t he j ur y shoul d " gi ve al l  wor ds 

not  ot her wi se def i ned i n t he j ur y i nst r uct i ons t hei r  or di nar y 

meani ng. "   Thi s succi nct  answer  may not  al ways suf f i ce,  but  i t  

was cor r ect  on t he f act s pr esent ed.  

I I I .  CONCLUSI ON 

¶59 We concl ude t hat  t he c i r cui t  cour t ' s  r esponse t o t he 

j ur y ' s r equest  f or  c l ar i f i cat i on was not  er r or .   The t er m 

" mat er i al l y  i mpai r ed"  does not  have a t echni cal  or  pecul i ar  

meani ng i n t he l aw beyond t he t i me- t est ed expl anat i ons i n 
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st andar d j ur y i nst r uct i ons;  t her ef or e,  t he c i r cui t  cour t ' s  

r esponse t o t he j ur y was not  er r or ,  compor t ed wi t h Wi s.  St at .  

§ 990. 01,  and di d not  const i t ut e an er r oneous exer ci se of  

di scr et i on.   Accor di ngl y,  we r ever se t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶60 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I n an 

ef f or t  t o sust ai n t he c i r cui t  cour t ' s  er r oneous i nst r uct i on,  t he 

maj or i t y opi ni on adopt s a sel f - cont r adi ct or y and unwor kabl e 

appr oach t o Wi s.  St at .  § 940. 25( 1) ,  whi ch makes i t  a Cl ass F 

f el ony t o cause gr eat  bodi l y har m t o anot her  by oper at i on of  a 

vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant .        

¶61 Her e ar e t he essent i al  f act s :  The St at e char ged t he 

def endant  under  Wi s.  St at .  § 940. 25( 1) ( a) ,  whi ch pr ovi des t hat  a 

per son i s gui l t y of  a Cl ass F f el ony i f  he or  she " [ c] auses 

gr eat  bodi l y har m t o anot her  human bei ng by t he oper at i on of  a 

vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant "  ( emphasi s 

added) .   The phr ase " under  t he i nf l uence of  an i nt oxi cant "  i s  

def i ned i n a separ at e st at ut or y pr ovi s i on,  Wi s.  St at .  

§ 939. 22( 42) ,  whi ch pr ovi des i n r el evant  par t  t hat  t he t er m 

" ' [ u] nder  t he i nf l uence of  an i nt oxi cant '  means t hat  t he act or ' s 

abi l i t y  t o oper at e a vehi c l e .  .  .  i s  mat er i al l y  i mpai r ed 

because of  hi s or  her  consumpt i on of  an al cohol  bever age [ or ]  a 

cont r ol l ed subst ance .  .  .  "  ( emphasi s added) .   The pr esent  case 

f ocuses on t he meani ng of  t he wor ds " mat er i al l y  i mpai r ed"  i n 

Wi s.  St at .  § 939. 22( 42) .     

¶62 The ci r cui t  cour t ' s  i ni t i al  i nst r uct i ons t o t he j ur y 

hel ped t o c l ar i f y t he meani ng of  " mat er i al l y"  f or  pur poses of  

t he st at ut e.   I n i t s i ni t i al  i nst r uct i ons,  t he c i r cui t  cour t  

st at ed i n par t  t hat  " [ w] hat  must  be est abl i shed i s t hat  t he 

per son has consumed a suf f i c i ent  amount  of  Xanax or  al pr azol am 

t o cause t he per son t o be l ess abl e t o exer ci se t he c l ear  
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j udgment  and st eady hand necessar y t o handl e and cont r ol  a mot or  

vehi c l e. "   The ci r cui t  cour t ' s  i nst r uct i ons wer e l ar gel y based 

on Wi sconsi n Cr i mi nal  Jur y I nst r uct i on No.  1262 ( r el at i ng t o 

Wi s.  St at .  § 940. 25( 1) ( a) ) ,  whi ch t he ci r cui t  cour t  mer ged wi t h 

Wi sconsi n Cr i mi nal  Jur y I nst r uct i on No.  2664 ( r el at i ng t o Wi s.  

St at .  § 346. 63( 1) ( a) ,  a Mot or  Vehi c l e Code pr ovi s i on) . 1     

¶63 I n t he cour se of  i t s  del i ber at i ons,  t he j ur y posed t he 

f ol l owi ng quest i on t o t he c i r cui t  cour t :  

Coul d t he j udge def i ne " mat er i al l y"  i mpai r ed?  Does 
t hi s mean t hat  he was i mpai r ed enough t o have an 
ef f ect  on out come?  I f  not ,  what ? 

¶64 The j ur y ' s conf usi on i s under st andabl e.   As t he cour t  

of  appeal s st at ed,  " [ g] i ven t he at t ent i on t he t er m ' mat er i al l y  

i mpai r ed'  has at t r act ed f r om t he cour t s,  t he l egi s l at ur e,  and 

t he j ur y i nst r uct i on commi t t ee,  i t  i s  no wonder  t hat  a j ur y 

woul d al so wr est l e wi t h what  i t  act ual l y means. " 2   
                                                 

1 See Wi s JI ——Cr i mi nal  1262 at  2 ( st at i ng t hat  " [ w] hat  must  
be est abl i shed i s t hat  t he per son has consumed a suf f i c i ent  
amount  of  al cohol  t o cause t he per son t o be l ess abl e t o 
exer ci se t he c l ear  j udgment  and st eady hand necessar y t o handl e 
and cont r ol  a mot or  vehi c l e. " ) .   

Wi s JI ——Cr i mi nal  1262 i s wr i t t en t o be appl i ed i n cases i n 
whi ch t he i nt oxi cant  al l egedl y consumed by t he def endant  i s 
al cohol .   The ci r cui t  cour t ' s  i nst r uct i ons subst i t ut e " Xanax or  
al pr azol am"  f or  " al cohol . "    

Dur i ng or al  ar gument ,  t hi s cour t  f ocused many of  i t s  
quest i ons on whet her  t he c i r cui t  cour t ' s  i ni t i al  i nst r uct i ons t o 
t he j ur y wer e cor r ect .   The maj or i t y opi ni on does not  addr ess 
t he cour t ' s  and counsel ' s conf usi on about  what  i nst r uct i on was 
most  appr opr i at e f or  t he f act  s i t uat i on pr esent ed.   The maj or i t y 
opi ni on' s f oot not e,  maj or i t y op. ,  ¶24 n. 7,  does not  r ef l ect  t hi s 
cour t ' s  di f f i cul t y i n gr appl i ng wi t h t hi s i ssue.      

2 St at e v.  Hubbar d,  2007 WI  App 240,  ¶12,  306 Wi s.  2d 356,  
742 N. W. 2d 893.  
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¶65 The ci r cui t  cour t  r esponded t o t he j ur y ' s quest i on by 

i nst r uct i ng t he j ur y t o gi ve t he st at ut or y t er m " mat er i al l y  

i mpai r ed"  i t s or di nar y meani ng.   The ci r cui t  cour t  answer ed t he 

j ur y ' s quest i on as f ol l ows:  

PLEASE GI VE ALL WORDS NOT OTHERWI SE DEFI NED I N THE 
JURY I NSTRUCTI ONS THEI R ORDI NARY MEANI NG.  

¶66 Her e i s t he pr obl em:  Al t hough t he ci r cui t  cour t ' s  

r epl y t o t he j ur y may seem r easonabl e enough at  f i r st  gl ance,  i t  

conf l i c t s wi t h t hi s cour t ' s  l ongst andi ng,  pr ecedent i al  

i nt er pr et at i on of  t he wor d " mat er i al l y"  i n Wi s.  St at .  

§ 939. 22( 42) .    

¶67 The or di nar y meani ng of  " mat er i al l y"  i s  

" subst ant i al l y . " 3   

¶68 However ,  i n St at e v.  Waal en,  130 Wi s.  2d 18,  386 N. W.  

2d 47 ( 1986) ,  t hi s cour t  expr essl y hel d t hat  f or  pur poses of  

Wi s.  St at .  § 939. 22( 42) ,  " mat er i al l y"  cannot  be gi ven t he 

meani ng of  " subst ant i al l y . " 4  Because t he or di nar y meani ng of  

                                                 
3 See Webst er ' s Thi r d New I nt ' l  Di ct i onar y ( 1961)  at  1392 

( def i ni ng " mat er i al "  as " bei ng of  r eal  i mpor t ance or  gr eat  
consequence:  SUBSTANTI AL. " )  ( capi t al i zat i on i n or i gi nal ) ;  
Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language ( 3d ed.  
1992)  at  1109 ( def i ni ng " mat er i al l y"  t o mean " [ t ] o a s i gni f i cant  
ext ent  or  degr ee;  subst ant i al l y . " ) .   

4 See St at e v.  Waal en,  130 Wi s.  2d 18,  27,  386 N. W. 2d 47 
( 1986)  ( r ej ect i ng t he Cr i mi nal  Jur y I nst r uct i ons Commi t t ee' s 
concl usi on t hat  t he meani ng of  " mat er i al "  i s  equi val ent  t o t he 
meani ng of  " subst ant i al "  f or  pur poses of  Wi s.  St at .  
§ 939. 22( 42) ) .    
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" mat er i al l y"  i s  " subst ant i al l y , "  and t he Waal en deci s i on hel d 

t hat  " mat er i al l y"  cannot  be gi ven t he meani ng of  " subst ant i al l y"  

f or  pur poses of  Wi s.  St at .  § 939. 22( 42) ,  t he c i r cui t  cour t ' s  

r epl y t o t he j ur y quest i on cont r adi ct ed t he Waal en cour t ' s  

i nt er pr et at i on of  t he st at ut e.  

¶69 Such i s t he di l emma t hat  t hi s cour t  conf r ont s i n t he 

i nst ant  case:  Ei t her  t he c i r cui t  cour t  i s  cor r ect  t hat  t he 

st at ut or y t er m " mat er i al l y"  shoul d be gi ven i t s  or di nar y meani ng 

( i . e. ,  " subst ant i al l y" )  or  Waal en i s cor r ect  t hat  t he st at ut or y 

t er m " mat er i al l y"  cannot  be gi ven t he meani ng of  

" subst ant i al l y . "   The ci r cui t  cour t  and Waal en cannot  bot h be 

r i ght .  

¶70 Her e i s t he maj or i t y opi ni on' s answer  t o t he pr obl em:  

The maj or i t y opi ni on adopt s each of  t he t wo cont r adi ct or y 

i nt er pr et at i ons of  t he wor d " mat er i al l y"  i n Wi s.  St at .  

§ 939. 22( 42) .   The maj or i t y opi ni on r eaf f i r ms t he Waal en cour t ' s  

hol di ng t hat  t he st at ut or y t er m " mat er i al l y"  cannot  mean 

" subst ant i al l y . " 5  The maj or i t y opi ni on t hen goes on t o uphol d 

t he c i r cui t  cour t ' s  i nst r uct i on t hat  t he st at ut or y t er m 

" mat er i al l y"  shoul d be gi ven i t s or di nar y meani ng as a synonym 

of  " subst ant i al l y . " 6   
                                                                                                                                                             

The Waal en cour t  const r ued t he wor d " mat er i al l y"  i n l i ght  
of  t he st at ut or y pur pose i nst ead of  gi v i ng t he wor d i t s or di nar y 
meani ng as t he c i r cui t  cour t  i nst r uct ed t he j ur y t o do i n t he 
pr esent  case.   The Waal en cour t  st at ed t hat  " ' [ m] at er i al  
i mpai r ment '  shoul d not  be gi ven a def i ni t i on t hat  i s 
i nconsi st ent  wi t h t he pur pose of  t he st at ut e .  .  .  . "   Waal en,  
130 Wi s.  2d at  27.  

5 See maj or i t y op. ,  ¶¶35- 36.    

6 Maj or i t y op. ,  ¶¶55- 56.    
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¶71 The maj or i t y opi ni on' s mangl ed i nt er pr et at i on of  Wi s.  

St at .  § 939. 22( 42)  i s a di sser vi ce t o Wi sconsi n' s c i r cui t  

cour t s,  di st r i ct  at t or neys,  def ense counsel ,  and t he Wi sconsi n 

Jur y I nst r uct i on Commi t t ee,  al l  of  whom r el y upon t hi s cour t  f or  

gui dance on mat t er s of  st at ut or y i nt er pr et at i on.   Sect i on 

939. 22( 42) ' s def i ni t i on of  " under  t he i nf l uence of  an 

i nt oxi cant "  ( whi ch pr ovi des i n par t  t hat  a per son i s under  t he 

i nf l uence of  an i nt oxi cant  when he or  she i s " mat er i al l y"  

i mpai r ed)  i s i ncor por at ed i nt o many st at ut es.   See,  f or  exampl e,  

st at ut es t hat  cr i mi nal i ze causi ng deat h by use of  a vehi c l e or  

f i r ear m whi l e under  t he i nf l uence of  an i nt ox i cant , 7 sexual l y 

assaul t i ng a v i ct i m who i s under  t he i nf l uence of  an i nt oxi cant , 8 

causi ng gr eat  bodi l y har m by oper at i on of  a vehi c l e whi l e under  

t he i nf l uence of  an i nt oxi cant , 9 and oper at i ng or  goi ng ar med 

wi t h a f i r ear m whi l e under  t he i nf l uence of  an i nt oxi cant . 10  

Thi s cour t  has f ai l ed i n i t s obl i gat i on t o pr ovi de a c l ear  and 

coher ent  sense of  what  t he phr ase " mat er i al l y  i mpai r ed"  means.  

¶72 Her e i s my answer  t o t he pr obl em:  I  woul d st i ck wi t h 

Waal en and hol d t hat  t he c i r cui t  cour t  er r oneousl y i nst r uct ed 

t he j ur y i n r esponse t o i t s quest i on.   The ci r cui t  cour t  coul d 

have answer ed t he j ur y ' s quest i on i n a manner  consi st ent  wi t h 

Waal en' s i nt er pr et at i on of  Wi s.  St at .  § 939. 22( 42) .    

                                                 
7 Wi s.  St at .  § 940. 09( 1) ( a) ,  ( c) ;  ( 1g) ( a) ,  ( c) .    

8 Wi s.  St at .  § 940. 225( 2) ( cm) .    

9 Wi s.  St at .  § 940. 25( 1) ( a) ,  ( c) .    

10 Wi s.  St at .  § 941. 20( 1) ( b) .    
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¶73 For  exampl e,  t he c i r cui t  cour t  coul d have accept ed t he 

def endant ' s suggest i on t o dr aw l anguage di r ect l y  f r om t he Waal en 

opi ni on,  whi ch st at es t hat  a per son i s " mat er i al l y"  i mpai r ed f or  

pur poses of  § 939. 22( 42)  when he or  she " i s i ncapabl e of  dr i v i ng 

saf el y,  or  i s  wi t hout  pr oper  cont r ol  of  al l  t hose f acul t i es 

necessar y t o avoi d danger  t o ot her s. " 11  Or  t he c i r cui t  cour t  

coul d have r epeat ed l anguage f r om i t s own i nst r uct i ons,  

r ei t er at i ng t o t he j ur y t hat  " [ w] hat  must  be est abl i shed i s t hat  

t he per son has consumed a suf f i c i ent  amount  of  Xanax or  

al pr azol am t o cause t he per son t o be l ess abl e t o exer ci se t he 

c l ear  j udgment  and st eady hand necessar y t o handl e and cont r ol  a 

mot or  vehi c l e. "   Ei t her  appr oach,  i n my vi ew,  woul d have been 

suf f i c i ent .    

¶74 I  al so concl ude,  however ,  t hat  t he c i r cui t  cour t ' s 

er r or  was har ml ess er r or  under  t he c i r cumst ances of  t he pr esent  

case.   The Waal en cour t  made cl ear  t hat  t he meani ng of  

" mat er i al l y"  f or  pur poses of  Wi s.  St at .  § 939. 22( 42)  i s l ess 

demandi ng of  t he pr osecut i on t han t he t er m " subst ant i al l y"  whi ch 

const i t ut es t he or di nar y di ct i onar y meani ng of  " mat er i al l y . " 12  

As t he St at e expl ai ns i n i t s br i ef  t o t hi s cour t ,  " [ i ] f  t he 

t r i al  cour t ' s  di r ect i on t o t he j ur y i n t hi s case t o gi ve t he 

wor ds ' mat er i al l y  i mpai r ed'  t hei r  ' or di nar y meani ng'  opened t he 

                                                 
11 Waal en,  130 Wi s.  2d at  27 ( quot at i on mar ks,  el l i psi s,  and 

ci t at i on omi t t ed) .    

12 I d.  ( " Requi r i ng ' subst ant i al  i mpai r ment '  of  an 
i ndi v i dual ' s abi l i t y  t o oper at e a vehi c l e bef or e t hat  per son 
coul d be f ound ' under  t he i nf l uence'  woul d be i nconsi st ent  wi t h 
t he expr essed l egi s l at i ve i nt ent  because i t  woul d not  pr ovi de 
maxi mum saf et y f or  al l  user s of  st at e hi ghways. " ) .    
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door  t o t he possi bi l i t y  t hat  some j ur or s mi ght  i mpose a hi gher  

t hr eshol d [ of  gui l t ]  .  .  .  i t  was t he st at e,  not  Hubbar d,  t hat  

was pr ej udi ced by t hat  possi bi l i t y .   Hubbar d cannot  compl ai n 

about  an i nst r uct i on t hat  .  .  .  pot ent i al l y  made i t  har der  f or  

t he st at e t o convi ct  hi m. " 13   

¶75 For  t he r easons set  f or t h,  I  concur  i n t he cour t ' s  

mandat e but  wr i t e separ at el y.  

¶76 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and LOUI S B.  BUTLER,  JR.  j oi n t hi s opi ni on.  

 

                                                 
13 Repl y Br i ef  of  Pl ai nt i f f - Respondent - Pet i t i oner  at  11.    
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¶77 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  I  j oi n Chi ef  

Just i ce Abr ahamson' s concur r ence.   However ,  I  am compel l ed t o 

wr i t e separ at el y t o make i t  c l ear  t hat  t he maj or i t y ' s opi ni on 

shoul d not  be const r ued as pr ecedent  f or  sanct i oni ng t he 

cr i mi nal  pr osecut i on of  an i ndi v i dual  who t akes pr escr i pt i on 

medi cat i on——medi ci ne t hat  i s des i gned t o mai nt ai n hi s or  her  

heal t h and gener al  wel f ar e——at  i t s pr escr i bed dosage,  onl y t o 

t hen f i nd hi m or  her sel f  ar r est ed f or  dr i v i ng under  t he 

i nf l uence.    

¶78 The pur pose of  t he Uni f or m Cont r ol l ed Subst ances Act  

i s t o pr event  abuse of  dr ugs,  not  t o cr eat e new cr i mi nal  

penal t i es f or  t hose who pr oper l y  t ake pr escr i pt i on medi ci ne as 

pr escr i bed by t hei r  physi c i ans i n or der  t o be mor e f unct i onal .   

See Wi s.  St at .  § 961. 001:  

Decl ar at i on of  i nt ent .   The l egi s l at ur e f i nds 
t hat  t he abuse of  cont r ol l ed subst ances const i t ut es a 
ser i ous pr obl em f or  soci et y.   As a par t i al  sol ut i on,  
t hese l aws r egul at i ng cont r ol l ed subst ances have been 
enact ed wi t h penal t i es.   The l egi s l at ur e,  r ecogni z i ng 
a need f or  di f f er ent i at i on among t hose who woul d 
v i ol at e t hese l aws makes t hi s decl ar at i on of  
l egi s l at i ve i nt ent :   

( 1g)  Many of  t he cont r ol l ed subst ances i ncl uded 
i n t hi s chapt er  have usef ul  and l egi t i mat e medi cal  and 
sci ent i f i c  pur poses and ar e necessar y t o mai nt ai n t he 
heal t h and gener al  wel f ar e of  t he peopl e of  t hi s 
st at e.    

( Emphasi s added. )   As t hi s  st at ut or y l anguage acknowl edges,  many 

of  t hose dr ugs l abel ed as " cont r ol l ed subst ances"  ar e pr escr i bed 

f or  t he ver y pur pose of  hel pi ng i ndi v i dual s f unct i on bet t er  i n 

soci et y,  and have benef i c i al  medi ci nal  pur poses,  maki ng i t  
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saf er ,  not  mor e danger ous,  bot h f or  t hose behi nd t he wheel  and 

t hose i n t hei r  pat hs.  

¶79 The case at  hand i nvol ves pr escr i pt i on dr ug abuse 

i nvol v i ng a medi cat i on t aken i n excess of  i t s  pr escr i bed dosage.   

The maj or i t y poi nt s out  t he danger s r esul t i ng f r om an over dosage 

of  t he pr escr i pt i on dr ug Xanax,  such as somnol ence,  conf usi on,  

i mpai r ed coor di nat i on,  and di mi ni shed r ef l exes.   Maj or i t y op. ,  

¶6 n.  3.   The maj or i t y al so cor r ect l y obser ves t hat  t he 

def endant  i n t hi s case t ook 13 Xanax pi l l s  bef or e t he aut omobi l e 

acci dent ,  whi ch exceeded hi s pr escr i bed dosage f or  t he dr ug.   

I d.  

¶80 Thi s i s not  a case i nvol v i ng an i ndi v i dual  t aki ng a 

medi cat i on at  i t s  pr escr i bed dosage. 1  I t  i s  cr i t i cal  t o make 

t hi s di st i nct i on c l ear ,  l est  t oday' s opi ni on be mi sr ead as 

sendi ng a danger ous message t o i ndi v i dual s t aki ng pr escr i pt i on 

medi cat i ons t o di sr egar d t hei r  doct or ' s or der s and st op t aki ng 

t hei r  pr escr i bed medi cat i ons i f  t hey want  t o r et ai n t hei r  r i ght  

t o dr i ve and t her eby cont i nue par t i c i pat i ng f ul l y  i n soci et y.   

¶81 Pr escr i pt i on medi cat i ons ser ve a cr i t i cal  r ol e i n t he 

pr eser vat i on of  heal t h and saf et y of  i ndi v i dual s.   Thi s cour t  

                                                 
1 I  r ecogni ze t hat  some pr escr i pt i ons i ncl ude war ni ngs 

cl ear l y speci f y i ng t hat  a per son t aki ng t he medi cat i on shoul d 
not  oper at e an aut omobi l e because of  t he ef f ect s  t he medi cat i on 
woul d have on t he per son.   Fai l i ng t o f ol l ow t he pr escr i pt i on' s 
i nst r uct i ons,  i n my vi ew,  woul d be i mpr oper  and pot ent i al l y  
subj ect  a per son t o cr i mi nal  pr osecut i on.   

Ot her  pr escr i pt i ons i ncl ude war ni ngs cl ear l y i ndi cat i ng 
t hat  bef or e a per son oper at es an aut omobi l e,  t he per son shoul d 
f i r st  det er mi ne what  ef f ect s t he medi cat i on mi ght  have.   Thi s 
opi ni on does not  addr ess such si t uat i ons.   
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has l ong r ecogni zed t hat  " [ i ] t  i s  not  onl y desi r abl e t hat  t he 

dr ugs be di spensed t o t he publ i c by ski l l f ul  and compet ent  

per sons t o aver t  per i l  f r om occasi onal  mi st akes,  but  i t  i s  f ar  

mor e desi r abl e,  nay,  pr act i cal l y essent i al ,  t hat  medi ci nes be 

wi t hi n pr ompt  and easy r each by t he publ i c. "   St at e v.  Evans,  

130 Wi s.  381,  388,  110 N. W.  241 ( 1907) .  

¶82 Our  st at e al r eady r ecogni zes t hat  " t he ef f ect s of  

pr escr i pt i on medi cat i on can f or m t he basi s of  an i nvol unt ar y  

i nt oxi cat i on def ense. "   St at e v.  Gar dner ,  230 Wi s.  2d 32,  40,  

601 N. W. 2d 670 ( Ct .  App.  1999) ;  see al so 1 Wayne R.  LaFave & 

Aust i n W.  Scot t ,  Jr . ,  Subst ant i ve Cr i mi nal  Law § 4. 10( f ) ,  at  560 

( 1986) .   Under  t he Model  Penal  Code,  i nt oxi cat i on t hat  i s not  

sel f - i nduced i s an af f i r mat i ve def ense when i t  r ender s t he act or  

i ncapabl e of  appr eci at i ng t he cr i mi nal i t y of  hi s or  her  conduct .   

Gar dner ,  230 Wi s.  2d at  40;  see al so Model  Penal  Code § 2. 08( 4)  

( 1962) .   An excl usi on t o t he def i ni t i on of  " sel f - i nduced"  

i nt oxi cat i on exi st s when t he act or  knowi ngl y i nt r oduces i nt o hi s  

or  her  body subst ances pur suant  t o medi cal  advi ce.   Gar dner ,  230 

Wi s.  2d at  41;  see al so Model  Penal  Code § 2. 08( 5) ( b) ;  Phi l l i p 

E.  Hassman,  When I nt oxi cat i on Deemed I nvol unt ar y so as t o 

Const i t ut e a Def ense t o Cr i mi nal  Char ge,  73 A. L. R. 3d 195 § 7 

( 1977) .   Thus,  t he " i nvol unt ar y i nt oxi cat i on def ense i s 

avai l abl e when t he i nt oxi cat i on was due t o pr escr i pt i on 

medi cat i on t aken as di r ect ed. "   Gar dner ,  230 Wi s.  2d at  35.  

¶83 Mor eover ,  t he l egi s l at ur e has speci f i cal l y adopt ed a 

val i d pr escr i pt i on def ense i n OWI  cases f or  det ect abl e amount s 

of  met hamphet ami ne,  gamma—hydr oxybut yr i c aci d,  or  del t a—9—
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t et r ahydr ocannabi nol  i n a def endant ' s bl ood.   Wi s.  St at .  

§ 346. 63( 1) ( d) . 2  I t  i s  l udi cr ous t o suggest  t hat  t he l egi s l at ur e 

woul d pr ovi de a val i d pr escr i pt i on def ense f or  t hese ot her wi se 

i l l egal  r est r i ct ed cont r ol l ed subst ances,  whi l e at  t he same t i me 

r ef usi ng t o r ecogni ze a val i d pr escr i pt i on def ense f or  pr oper l y 

di spensed medi ci ne t aken at  i t s  pr oper  dosage.   

¶84 An i mpr oper  r eadi ng of  t oday' s opi ni on woul d 

cont r avene t he i nt ent  of  t he l egi s l at ur e i n addr essi ng 

" cont r ol l ed subst ances"  wi t hi n t he Wi sconsi n St at ut es.   The 

st at ut es addr essed by t he maj or i t y cr eat i ng cr i mi nal  penal t i es 

f or  t he i nappr opr i at e use and abuse of  cont r ol l ed subst ances 

must  be r ead i n conj unct i on wi t h t he pr ovi s i ons of  Wi s.  St at .  

§ 961. 001 of  t he Uni f or m Cont r ol l ed Subst ances Act  quot ed above,  

wi t h our  st at e' s r ecogni t i on of  an i nvol unt ar y i nt oxi cat i on 

                                                 
2 Wi sconsi n St at .  § 346. 63 pr ovi des i n r el evant  par t :  

( 1)  No per son may dr i ve or  oper at e a mot or  vehi c l e whi l e:  

 .  .  .  .  

( am)  The per son has a det ect abl e amount  of  a r est r i ct ed 
cont r ol l ed subst ance i n hi s or  her  bl ood.  

 .  .  .  .  

( d)  I n an act i on under  par .  ( am)  t hat  i s based on t he 
def endant  al l egedl y havi ng a det ect abl e amount  of  
met hamphet ami ne,  gamma- hydr oxybut yr i c aci d,  or  del t a- 9-
t et r ahydr ocannabi nol  i n hi s or  her  bl ood,  t he def endant  has 
a def ense i f  he or  she pr oves by a pr eponder ance of  t he 
evi dence t hat  at  t he t i me of  t he i nci dent  or  occur r ence he 
or  she had a val i d pr escr i pt i on f or  met hamphet ami ne or  one 
of  i t s  met abol i c pr ecur sor s,  gamma- hydr oxybut yr i c aci d,  or  
del t a- 9- t et r ahydr ocannabi nol .  

( Emphasi s added) .  
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def ense,  and wi t h our  st at e' s r ecogni t i on of  an OWI  pr escr i pt i on 

def ense i n cases i nvol v i ng a det ect abl e amount  of  a r est r i ct ed 

cont r ol l ed subst ance i n a def endant ' s bl ood.   

¶85 The Uni f or m Cont r ol l ed Subst ances Act  r eveal s t he 

l egi s l at ur e' s i nt ent  t o cr i mi nal i ze onl y t hat  behavi or  l i nked t o 

t he abuse of  cont r ol l ed subst ances,  and not  t o cr i mi nal i ze t hat  

behavi or  i nvol v i ng t he pr oper  use of  pr escr i pt i on medi ci ne.   We 

must  not  l ose si ght  of  t hi s essent i al  di st i nct i on.   I f  

pr escr i pt i on medi cat i on i s of  t he t ype t hat  may assi st  a per son 

i n f unct i oni ng mor e heal t hi l y ,  i t  i s  i mpor t ant  t o make sur e t hat  

our  eval uat i ons of  OWI  cases do not  i mpede t he pr ogr ess t o be 

gai ned t hr ough t he medi cat i on' s use.   Because i t  i s  c l ear  t hat  

t he l egi s l at ur e i nt ended t o penal i ze t hose who abuse dr ugs,  

whi l e not  ext endi ng cr i mi nal  penal t i es t o t hose who t ake at  i t s  

pr oper  dosage medi ci ne t hat  i s  pr oper l y pr escr i bed under  t he 

di r ect i on of  a doct or  or  phar maci st ,  t hat  l egi s l at i ve pur pose 

shoul d not  be under mi ned.   

 ¶86 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .    
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