2008 W 92

SUPREME COURT OF W SCONSI N

Case No. : 2006AP2753- CR

COWPLETE TI TLE:
State of W sconsin,
Pl ai ntiff-Respondent-Petitioner,
V.
Jonat han J. Hubbard,
Def endant - Appel | ant .

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
2007 W App 240
Reported at: 306 Ws. 2d 356, 742 N.W2d 893
(Ct. App. 2007-Published)

OPI NI ON FI LED: July 15, 2008
SUBM TTED ON BRI EFS:
ORAL ARGUVENT: April 10, 2008
SOURCE OF APPEAL:
COURT: Circuit
COUNTY: Ozaukee
J UDGE: Thomas R Wbl f gram
JUSTI CES:
CONCURRED: ABRAHANMVSON, C.J., concurs (opinion filed).

BRADLEY and BUTLER, JR, JJ., join the
concurrence.

BUTLER, JR, J., concurs (opinion filed).
DI SSENTED:

NOT PARTI CI PATI NG:

ATTORNEYS:

For the plaintiff-respondent-petitioner the cause was
argued by David J. Becker, assistant attorney general, wth whom
on the briefs was J.B. Van Hollen, attorney general.

For the defendant-appellant there was a brief filed by
Steven W Zal eski and The Zal eski Law Firm Janesville, and ora
argunent by Steven W Zal eski.



2008 W 92
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2006AP2753-CR
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Pl aintiff-Respondent-Petitioner, FI LED
V. JUL 15, 2008
Jonat han J. Hubbard, David R Schanker

Clerk of Supreme Court

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

11 DAVID T. PROSSER, J. This is a review of a published
decision of the court of appeals,® which reversed and renanded
the judgnent and orders of the Ozaukee County G rcuit Court,
Thomas R Wbl fgram Judge.

12 Def endant Jonathan J. Hubbard (Hubbard) was convicted
in a jury trial of injury by intoxicated use of a vehicle, a

violation of Ws. Stat. § 940.25(1)(a).? During deliberations,

! State v. Hubbard, 2007 W App 240, 306 Ws. 2d 356, 742
N. W 2d 893.

2 All references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se indicat ed.



No. 2006AP2753-CR

the jury requested clarification of a word or termin the jury
i nstructions. The jury had been instructed that to convict
Hubbard it was required to find beyond a reasonabl e doubt that:
(1) Hubbard operated a vehicle; (2) Hubbard' s operation of the
vehicl e caused great bodily harm and (3) Hubbard was under the
i nfluence of prescription nedication at the tine he operated the
vehicle. The court added that "'under the influence' neans that
the defendant's ability to operate a vehicle was materially
i npai red because of consunption of a prescription nedication.”
This part of the court's instruction was based upon Ws. Stat
§ 939.22(42).

13 The court sent a copy of its instructions to the jury
room with verdict forns. After deliberating, the jury sent
Judge Wl fgram a question: "Could the judge define '"materially'
i npaired? Does this nean that he was inpaired enough to have an
effect on outcone? If not, what?"

14 W are asked to address whether the circuit court
erred when it responded to the jury's request for clarification
by directing the jury to "give all words not otherw se
defined in the jury instructions their ordinary neaning." The
State asserts that the circuit court's response was correct
because the term "materially inpaired" has no peculiar neaning
in the context of crimnal |aw Hubbard contends that the
circuit court's response was erroneous because "materially
i npai red" has a peculiar neaning in the law that was established

by this court's decision in State v. Waalen, 130 Ws. 2d 18, 386

N.W2d 47 (1986). Hubbard asserts that Judge Wl fgram shoul d
2
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have instructed the jury as to the neaning of "materially
i npai red" by using certain phrases in the Wal en deci sion.

15 We conclude that the circuit court's response to the
jury's request for «clarification was not error. The term
"materially inpaired" does not have a technical or peculiar
meaning in the law beyond the tine-tested explanations in
standard jury instructions; therefore, the <circuit court's
response to the jury was not error, conported wth Ws. Stat
8§ 990.01, and did not <constitute an erroneous exercise of
di scretion. Accordingly, we reverse the court of appeals.

| . BACKGROUND

16 On January 27, 2005, Hubbard was involved in a two car
acci dent. Hubbard's M tsubishi sports utility vehicle rear-
ended a Vol kswagen Jetta and pushed it off the highway into a
tree. The crash caused serious injuries to a nine-year-old girl
who was a passenger in the Vol kswagen. She suffered injuries to
her head, collarbone, arm and face. An officer at the scene
descri bed Hubbard as "disoriented" after the accident. Hubbard
told the officer he had taken 13 pills of a prescription anxiety

medi cation called Xanax® in the 24-hour period preceding the

3 Xanax is a brand name for the generic prescription drug

al prazol am WebMD, Drugs and Treatnents — Xanax Oal,
http://ww. webnd. cont dr ugs/ dr ug- 9824-
Xanax+Or al . aspx?dr ugi d=9824&dr ugnane=Xanax+Or al (1 ast visited

June 30, 2008).

The nost frequent side effects of alprazolam include
drowsi ness and | i ght headedness. Physicians' Desk Reference 3044

(62d ed. 2007). "Mani festations of alprazolam overdosage
i ncl ude sommol ence, confusion, inpaired coordination, dimnished
refl exes, and coma.” 1d. at 3045.

3
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acci dent . Xanax is a controlled substance. See Ws. Stat.
§ 961.20(2)(a) (Al prazolam

17 On January 31, 2005, the State charged Hubbard wth
one count of injury by intoxicated use of a notor vehicle,
contrary to Ws. Stat. 8 940.25(1)(a). Utimtely, a jury tria
was schedul ed for March 21, 2006

18 The parties briefly addressed jury instructions at a
pretrial hearing on January 17, 2006. The State indicated that
"there isn't a specific instruction dealing with causing injury
by operation of a vehicle under the influence of a controlled

substance." It suggested merging Ws JI—Crimnal 1262* with Ws

The record indicates that the 13 Xanax pills consuned by
Hubbard in the 24-hour period preceding the accident exceeded
t he dosage prescribed by his doctor.

* Ws Jl—Crimnal 1262 deals with causing great bodily harm
by operation of a vehicle while under the influence of an
intoxicant in violation of Ws. Stat. 8 940.25(1)(a). The
instruction defines "under the influence of an intoxicant" as
fol |l ows:

"Under the influence of an intoxicant" means that
the defendant's ability to operate a vehicle was
materially inpaired because of consunption of an
al cohol i ¢ bever age.

Not every person who has consunmed alcoholic
beverages is "under the influence" as that term is
used here. What nust be established is that the
person has consunmed a sufficient anobunt of alcohol to
cause the person to be less able to exercise the clear
judgnent and steady hand necessary to handle and
control a notor vehicle.

It is not required that inpaired ability to
operate be denonstrated by particular acts of unsafe
driving. What is required is that the person's

4
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Jl—Crimnal 2664° to tailor an instruction to the facts of the
case. This suggestion corresponded wth notes 1 and 7 of the

comment to Ws Jl—Criminal 1262 (2004).°

ability to safely control the vehicle be materially
i npai r ed.

Ws JIl—€rimnal 1262 (2004) (footnote omtted).

°Ws Jl—Crininal 2664 deals with operating a vehicle under
the influence of a controlled substance in violation of Ws.
Stat. 8 346.63(1)(a), which applies if "the total nunber of
suspensi ons, revocations, and other convictions counted under s.
343.307(1) within a 10-year peri od, equals 2." See
8§ 346.65(2)(am 2. The instruction defines "under the influence"
as follows:

"Under the influence" neans that the defendant's
ability to operate a vehicle was inpaired because of
consunption of a controlled substance.

[ Not every person who has consuned (nane
controll ed substance) is "under the influence" as that
termis used here.] What nust be established is that
the person has consuned a sufficient anount of (nane
controll ed substance) to cause the person to be |ess
able to exercise the clear judgnent and steady hand
necessary to handl e and control a notor vehicle.

It is not required that inpaired ability to
operate be denonstrated by particular acts of unsafe
driving. What is required is that the person's
ability to safely control the vehicle be inpaired.

Ws JI—€rimnal 2664 (2004) (footnotes omtted).

®  Notes 1 and 7 of the coment to Ws Jl—Criminal 1262
(2004) read as foll ows:

1. This instruction is drafted for cases
involving the influence of an intoxicant, which is
defined to include "alcohol beverage or controlled
substance under ch. 961 or both, . . . any other drug
or . . . an alcohol beverage and any other drug." See
§ 939.22(42) in note 7, below. For a nodel tailored
to the influence of a controlled substance, see Ws

5
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19 Hubbard's attorney pointed the court to Ws Jl—
Crimnal 2600 Operating Wiile Intoxicated: I|ntroductory Comrent
(2004). He nentioned "materially inpaired" and noted that there
were "a lot of options | think for the court in this sense.”
The court did not rule on jury instructions at the January 17
heari ng.

10 Prior to the opening of Hubbard's jury trial, Judge
Wl fgram stated on the record that a jury instructions

conference had been held in chanbers regarding a dispute over

JI—Crimnal 2664. For a nodel tailored to the
conbined influence of an intoxicant and a controlled
substance, see Ws JI—Crim nal 2664A.

7. The instruction IS drafted for cases
involving the influence of an intoxicant. For a node
tailored to the influence of a controlled substance,
see Ws Jl—€rimnal 2664. For a nodel tailored to
the conbined influence of an intoxicant and a
controll ed substance, see Ws JI—€rimnal 2664A. The
definition in the instruction paraphrases the ful
definition provided in 8§ 939.22(42):

"Under the influence of an intoxicant" neans
that the actor's ability to operate a
vehicle or handle a firearm or airgun is
materially inpaired because of his or her
consunption of an alcohol beverage, of a
controll ed substance or controlled substance
anal og under ch. 961, of any conbination of
an al cohol beverage, controlled substance
and controlled substance anal og, or of any
ot her drug or of an al cohol beverage and any
ot her drug.

For a discussion of issues relating to the
definition of "under the influence," see Ws Jl—
Crimnal 2600 Introductory Conment, Sec. VIII.
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the instruction defining "under the influence.” Judge Wl fgram
concluded that he was going to include the word "materially" in
the jury instructions in defining "under the influence" because
Hubbard was charged under the Crim nal Code. Nei ther the State
nor Hubbard objected to this decision.

11 At trial the jury was instructed in part as foll ows:

Section 940.25(1)(a) of the Cimnal Code of
Wsconsin is violated by one who causes great bodily
harm to another by the operation of a vehicle while
under the influence of a prescription nedication.

Before you may find the defendant guilty of this
offense, the State mnust prove by evidence which
satisfies you beyond a reasonable doubt that the
following three el enents were present.

1. The defendant operated a vehicle.

2. The defendant's operation of a vehicle
caused great bodily harmto [the victin].

3. The defendant was under the influence of a
prescription nedication at the time the defendant
operated a vehicle.

"Under the influence" nmeans that the defendant's
ability to operate a vehicle was materially inpaired
because of consunption of a prescription nmedication.

Not every person who has consuned Xanax or
al prazolam is "under the influence” as that term is
used here. What nust be established is that the
person has consunmed a sufficient quantity of Xanax or
al prazolam to cause the person to be less able to
exercise the clear judgnent and steady hand necessary
to handl e and control a notor vehicle.

It is not required that inpaired ability to
operate be denonstrated by particular acts of unsafe

driving. What is required is that the person's
ability to safely control the vehicle is nmaterially
i npai r ed.
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112 Neither party objected to the instructions, which were
tendered to the jury wth verdict fornms for "guilty" and "not
guilty."

113 According to the crimnal court record, jury
del i berations began at 11:05 a.m on March 23, 2006. Shortly
after 1 p.m, the jury sent a witten question to Judge
Wl fgram which stated: "Could the judge define 'materially’
i npaired? Does this nean that he was inpaired enough to have an
effect on outcone? |If not, what?"

114 Following the jury's question, Judge Wl fgram heard
argunment from Hubbard's attorney and the State regarding how to
respond. Initially Judge Wbl fgram proposed using |anguage from
Waalen to define the term "materially inpaired" for the jury.
The proposed |anguage, hereinafter referred to as "the Walen

| anguage, " was:

"material inpairnment” under sec. 939.22(42), Stats.,
exists when a person is incapable of driving safely,
or is wi t hout pr oper control of al | t hose
faculties . . . necessary to avoid danger to others.

Waal en, 130 Ws. 2d at 27 (citation and internal quotation marks
omtted). The State objected to the court using this |anguage
to respond to the jury's request for clarification.

115 Judge Wl fgram noted that the jury's question included

guotation marks around the word "nmaterially,”™ not the term
"materially inpaired." The circuit court considered sending the
jury definitions of the word "material,” or variations of the
word “"material,” from Black's Law Dictionary, Webster's

Dictionary, and Encarta Online Dictionary.

8
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116 After hearing argunents from Hubbard's attorney and
the State, Judge Wl fgram concluded that "the Wal en | anguage”
should not be submtted to the jury. He concluded that "the
Waal en | anguage” did not define "materially inpaired"; instead,
it cited two exanples of circunstances that constitute materia
I npai rnent . Over the objection of Hubbard' s attorney, Judge
Wbl fgram submitted a printed note to the jury that read: "Please
give all words not otherwise defined in the jury instructions
their ordinary neaning."

17 The jury returned a guilty verdict at 2:13 p.m, |less
t han one hour after receiving the court's response.

118 On April 11, 2006, Hubbard was sentenced. Prior to
sentenci ng, Hubbard filed a notion for a new trial, arguing that

Judge Wbl fgrams response to the jury's request for

clarification was error. The parties presented argunent
regarding the notion immediately after sentencing. Hubbard
mai nt ai ned that "the \Waalen |anguage” defined "material

inmpairnment” and asserted that the introductory comment to Ws
JI—ERIM NAL 2600 also indicates that "the Walen |anguage"
should be used to define "material inpairnment.” Judge Wl fgram
orally deni ed Hubbard's noti on.

119 On Cctober 11, 2006, Hubbard filed a second notion for
a new trial. He filed a second notion because his first was
filed and determined prior to the entry of the judgnment of
convi ction. Judge Wl fgram entered an order denying Hubbard's

post -conviction notion for a newtrial on October 19, 2006.
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120 Hubbard appealed the ~circuit court's judgnent of
conviction and its orders denying his notions for a new trial
The court of appeals determned that "materially inpaired" has a
"peculiar meaning in the context of crimmnal charges" and that
VWaalen clarified the neaning of the term Hubbard, 306
Ws. 2d 356, ¢{12. The court of appeals concluded that "the
Waal en | anguage" defined "materially inpaired" and that the
circuit court erroneously exercised its discretion when it
declined to instruct the jury on the Walen definition of
"materially inpaired." 1d., T17. The court of appeals reversed
and remanded for a new trial in the interest of justice because

it was not convinced the real controversy had been fully tried.

21 The State petitioned this court for review, which we
granted on January 22, 2008.
1. STANDARD OF REVI EW
22 This case involves construction of the statutory term
"materially inpaired,” which was wused in a crimnal jury
instruction. W review jury instruction issues that involve the

construction of statutory terns de novo. See State v. Harnon,

2006 W App 214, 1918, 296 Ws. 2d 861, 723 N.W2d 732 (citing
State v. Neumann, 179 Ws. 2d 687, 699, 508 NW2d 54 (C. App
1993)).

123 A court has broad discretion in deciding whether to

give a particular jury instruction. State v. Fonte, 2005 W 77,

19, 281 Ws. 2d 654, 698 N. W 2d 594. The court's determ nation
will not be reversed absent an erroneous exerci se of discretion.

10
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State v. Mller, 231 Ws. 2d 447, 464, 605 N.W2d 567 (C. App

1999); State v. Mrgan, 195 Ws. 2d 388, 448, 536 N W2d 425

(Ct. App. 1995).
[11. ANALYSI S

24 This case involves the narrow question whether the
circuit court erred when it responded to a jury's request for
clarification of a word used in jury instructions by instructing
the jury to "give all words not otherwise defined in the jury
instructions their ordinary neaning." W are not asked to
address whether the initial jury instructions provided by the
court were correct for the offense charged.’ Nei t her party

contends that these instructions were erroneous.

125 First, we will set forth sone general principles about
instructing and reinstructing a jury. Second, we w |l discuss
this court's decision in Walen. Finally, we wll evaluate

whether the circuit court's response to the jury's request for
clarification was erroneous in |ight of \Wal en.
A Ceneral Principles

126 "The purpose of a jury instruction is to fully and
fairly informthe jury of a rule or principle of |aw applicable

to a particular case.” Nonmensen v. Am Cont'l Ins. Co., 2001

W 112, 136, 246 Ws. 2d 132, 629 N.W2d 301 (citing G ube v.
Daun, 213 Ws. 2d 533, 549, 570 N.W2d 851 (1997); Nowatske V.

Osterloh, 198 Ws. 2d 419, 428, 543 N W2d 265 (1996)). The

" Hubbard acknow edges, as did the court of appeals, that
"the standard instructions given by the trial court were
arguably legally sufficient.” Hubbard, 306 Ws. 2d 356, {110.

11
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objective of "an instruction is not only to state the |aw
accurately but also to explain what the | aw neans to persons who
usual 'y do not possess |aw degrees.” 1d. (citation and interna
guotation marks om tted).

27 "Jury instructions are not to be judged in artificial
isolation, but nust be viewed in the context of the overall

charge. ™ State . Pettit, 171 Ws. 2d 627, 637-38, 492

N.W2d 633 (Ct. App. 1992) (citing Miullaney v. WIlbur, 421 U S

684, 704-05 (1975) (Rehnquist, J., concurring); Barrera v.

State, 109 Ws. 2d 324, 330-31, 325 NW2d 722 (1982); State v.
Reynosa, 108 Ws. 2d 499, 510, 322 N.W2d 504 (C. App. 1982)).
"If the overall neaning comunicated by the instructions was a
correct statement of the law, no grounds for reversal exist."

Fischer v. Ganju, 168 Ws. 2d 834, 850, 485 N W2d 10 (1992)

(citing Wiite v. Leeder, 149 Ws. 2d 948, 954-55, 440 N W 2d 557

(1989); State v. Paulson, 106 Ws. 2d 96, 108, 315 N.W2d 350
(1982)).

128 "A circuit court has broad discretion in deciding
whether to give a requested jury instruction."” State .
Col eman, 206 Ws. 2d 199, 212, 556 N.W2d 701 (1996) (citing
State v. Vick, 104 Ws. 2d 678, 690, 312 N W2d 489 (1981)).

""The decision to give or not to give a requested jury
instruction lies within the trial court's discretion' and wll
not be reversed absent an erroneous exercise of discretion."

Arents v. ANR Pipeline Co., 2005 W App 61, 9142, 281 Ws. 2d

173, 696 N.W2d 194 (quoting Mller, 231 Ws. 2d at 464).

12
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29 This case involves a question regarding a circuit
court's reinstruction of a jury after a request for
clarification during deliberations.? "The necessity for, the
extent of, and the form of re-instruction rests in the sound

di scretion of the court." Hareng v. Blanke, 90 Ws. 2d 158,

166, 279 N.W2d 437 (1979) (citing Seitz v. Seitz, 35 Ws. 2d

282, 300, 151 N.W2d 86 (1967); dson v. Siordia, 25 Ws. 2d
274, 279, 130 N.W2d 827 (1964)).

B. State v. Waal en

30 This court's decision in Walen 1is central to
resolving the issue before us; therefore, it is appropriate to
review Waal en before proceeding to analyze whether the circuit
court's response to the jury's request for clarification was
error.

131 A jury convicted David A. \Wal en (Waal en) of operating
a notor vehicle while under the influence of an intoxicant, a
violation of Ws. Stat. 8 346.63(1)(a) (1981-82) of the Mdtor
Vehi cl e Code. Waal en, 130 Ws. 2d at 19. The Waal en case

involved a single issue: "whether the circuit court properly

8 Chapter 805 of the Wsconsin Statutes, which addresses

civil procedure for trials, includes a section governing
reinstruction of a jury. Wsconsin Stat. § 805.13(5) states:
"Rei nstruction. After the jury retires, the court may

reinstruct the jury as to all or any part of the instructions
previously given, or may give supplenentary instructions as it
deens appropriate.”

Wsconsin Stat. 8§ 972.10, the Crimnal Code counterpart to

Ws. Stat. 8§ 805.13, does not include a specific provision
governing reinstruction of a jury.

13
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instructed the jury regarding the definition of 'under the
influence."" Id. at 20. The circuit court instructed the jury

as foll ows:

The phrase "under the influence of an intoxicant"
covers not only the well-known and easily recognized
conditions and degrees of intoxication but also any
abnormal nmental or physical conditions which [are] the
result of indulging in any degree in intoxicating
[ iquors, including beer, which tends to deprive one of
the clearness of intellect and self control which one
woul d ot herw se possess.

Not every person who has consunmed alcoholic
beverages falls wthin the ban of the statute. If that
consunption of alcoholic beverages does not cause the
person to be influenced in the ordinary and well-
understood neaning of the term the person is not
under the influence of an intoxicant wthin the
meani ng of the statute.

Id. at 22. The circuit court's instruction was based |largely on
the 1981 version of the standard jury instruction for operating
while under the influence of an intoxicant, Ws JI—Crimnal
2663 (1981). Waal en, 130 Ws. 2d at 22. The 1981 standard
instruction was, in turn, "virtually identical™ to |anguage this

court had previously endorsed in Fond du Lac v. Hernandez, 42

Ws. 2d 473, 167 N.W2d 408 (1969).° Waalen, 130 Ws. 2d at 26.

® The jury instruction for "under the influence of an
intoxicant" that this court endorsed in Fond du Lac .
Her nandez, 42 Ws. 2d 473, 475-76, 167 N.W2d 408 (1969), was:

The expression "under the influence of an
intoxicant" covers not only all the well-known and
easily recogni zed condi tions and degr ees of
i ntoxication, but any abnormal nental or physical
condition which is the result of indulging in any
degree in intoxicating liquors, including beer, and
which tends to deprive him of that clearness of

14
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132 Waalen contended that the «circuit court erred in
instructing the jury because its instruction describing "under
the influence" differed from|anguage used to define the termin
the 1982 standard jury instruction as well as the definition
found in Ws. Stat. 8§ 939.22(42) of the Crimnal Code. Walen
130 Ws. 2d at 20. He asserted that the following instruction

shoul d have been given:

"Under the influence"” of an intoxicant means that
a driver's ability to operate a vehicle is materially
i npai red because of his consunption of an alcoholic
bever age.

Not every person who has consunmed alcoholic
beverages is "under the influence" as that term is
used here. What nust be established is that the
person has consunmed a sufficient anount of alcohol to
cause him to be substantially less able to exercise
the clear judgnent and steady hand necessary to handl e
and control a notor vehicle.

intellect and control of hinself which he would
ot herwi se possess.

A person who is even to the slightest extent
under the influence of an intoxicant in the common and
wel | -under stood acceptation of the term is—to sone
degree at | east—tess able either mentally or
physically, or both, to exercise the clear judgnent
and steady hand necessary to handle as powerful and
dangerous a nechanism as a nodern notor vehicle wth

safety to hinself and the public. Not every man who
has consuned al coholic beverages falls within the ban
of the statute. If that consunption of alcoholic

beverages does not cause him to be influenced in the
ordinary and well wunderstood neaning of the term he
is not under the influence of an intoxicant within the
meani ng of the statute or ordinance in this particular
case.

15
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It is not required that inpaired ability to
operate be denonstrated by particular acts of unsafe
driving. Wat is required is that the person's
ability to safely control his vehicle be naterially,
that is substantially, inpaired.

Id. at 21 (enphasis added) (footnote omtted). Waal en' s
proposed jury instruction was the standard instruction found in
Ws JIl—€Erimnal 2663 (1982). Waalen, 130 Ws. 2d at 21.

133 In essence, Waalen argued that the 1982 standard jury
instruction was mandatory. He asserted that the definition of
"under the influence" in the Mtor Vehicle Code should align
with the definition of "under the influence of an intoxicant” in
the 1982 standard jury instruction, based on the Crimnal Code
at Ws. Stat. § 939.22(42). Waal en, 130 Ws. 2d at 23. I n
short, Walen argued that to prove a defendant was "under the
i nfluence" for purposes of the Mditor Vehicle Code, the state was
required to denonstrate that a person's consunption of alcohol
"materially" or "substantially" affected his ability to drive
his vehicle, as indicated in the 1982 standard jury
instruction's interpretation of "under the influence of an
intoxicant” in the Crimnal Code. |d. at 23-24.

134 This court rejected Waalen's argunents. 1d. at 26-28.

First, it expressly upheld the circuit court's jury instruction

id. at 28, noting that the instruction was alnost identical to

the 1981 standard instruction and the one in Hernandez. | d. at
26, 28. The court concluded that the «circuit court's
instruction was "not inconsistent wth the Crimnal Code
definition of 'under the influence.'" ld. at 28. It also

indicated that the circuit court's definition of "under the

16
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i nfluence"—=abnormal nental or physical conditions . . . which
tends to deprive one of the clearness of intellect and self
control which one would otherwi se possess"—was an accurate
description of when a driver is "under the influence" for a jury
to infer that a defendant was "materially inpaired" or
"incapabl e of safely driving."' Id.

135 Second, the Walen court rejected part of the 1982
standard instruction and clarified the neaning of "material
inpairnment," holding that "material inpairnent” does not nean
"substantial inpairment." 1d. at 27.%

136 The Waalen court explained why "material inpairnment”

and "substantial inpairnent” are inconpatible:

“Material inpairnment” should not be given a
definition that is inconsistent with the purpose of
the statute, which is to foster highway safety. I n
the preface to the 1981 revisions of the Crimnal
Code, the legislature expressly stated that its
purpose was to "provide maximum safety for all wusers
of the highways of this state" from the harm
t hreat ened by persons who operate notor vehicles while
under the influence of an intoxicant. Laws of 1981,

0 The Waalen court noted that the "incapable of safely
driving" |anguage was added to Ws. Stat. 8 346.63(1)(a) (1983-
84), the Mdtor Vehicle Code provision dealing with operating a
vehi cl e under the influence of an intoxicant. State v. Wal en,
130 Ws. 2d 18, 27-28, 386 N.W2d 47 (1986).

1 The court indicated that the Jury Instructions Commttee
had revised the 1981 standard instruction to elimnate a
percei ved inconsistency between the definitions of "under the
influence" in the Motor Vehicle Code and the Crimnal Code. 1d.

at 26. However, in doing so, the Jury Instructions Committee
erred when it revised the 1981 instruction to define "material™
as "substantial,"” citing no authority for the revision. |d. at
27.

17
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ch. 20, secs. 2051(13)(a)l and 2051(13)(b)1. See
State v. Caibaiosai, 122 Ws. 2d 587, 591, 363 N.w2d
574 (1985). Requi ring "substantial inpairnment” of an
individual's ability to operate a vehicle before that
person could be found "under the influence” would be
inconsistent with the expressed |egislative intent
because it would not provide nmaxinmum safety for all
users of state hi ghways.

VWaal en, 130 Ws. 2d at 27.

137 The Waalen court then gave two exanples of "nmateria
inpairnment," stating that "'material inpairnment' under sec.

939. 22(42), Stats., exists when a person is incapable of driving

safely, or IS wi t hout pr oper control of al | t hose
faculties . . . necessary to avoid danger to others." Id. at 27
(enphasis added) (citation and internal quotation marks
omtted). This quoted |anguage—-the Waalen |anguage"—+s

central to the i ssue before us.

C. Anal ysis and Application of State v. Wal en

138 We nust put the Waalen decision in historical context
to give it proper perspective. David Waal en was involved in an
autonobi |l e accident on or about My 28, 1982. |d. at 20. The
date is inportant because the circuit court and this court
utilized the 1981-82 Wsconsin Statutes in their analyses. 1d.

39 In 1982 Ws. Stat. 8§ 346.63(1) and (2) (1981-82) read

in part:

Operating under influence of intoxicant. (1) No
person may drive or operate a notor vehicle while:

(a) Under the influence of an intoxicant or a

controll ed substance or a conbination of an intoxicant
and a controll ed substance .

18
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(2)(a) It is unlawful for any person to cause
injury to another person by the operation of a vehicle
whi | e:

1. Under the influence of an intoxicant or a

controll ed substance or a conbination of an intoxicant
and a controll ed substance.

740 In 1982 Ws. Stat. § 940.25(1)(a) (1981-82) read:

Injury by intoxicated use of a vehicle. (1) Any
person who does either of the follow ng under par. (a)
or (b) is guilty of a Class E fel ony:

(a) Causes great bodily harm to another human
being by the operation of a vehicle while under the
influence of an intoxicant or a controlled substance
or a conbination of an intoxicant and a controlled
subst ance.

41 In 1982 Ws. Stat. § 939.22(42) (1981-82) defined the
term "under the influence of an intoxicant" in the Crimnal Code

as foll ows:

Words and phrases defined. In chs. 939 to 948,
the following words and phrases have the designated
meani ngs unless the context of a specific section
mani festly requires a different construction:

(42) "Under the influence of an intoxicant" neans
that the actor's ability to operate a vehicle or
handle a firearmis materially inpaired because of his
consunption of an alcohol beverage or controlled
subst ance under ch. 161.

42 1n 1982 there was no statutory |anguage in the Motor
Vehi cl e Code defining "under the influence.” By contrast, there
was a statutory definition for that phrase in the Crimnal Code.
See Ws. Stat. 8§ 939.22(42)(1981-82). Thus, there was good
reason for this court to seek a uniform interpretation of the

words "under the influence" in the two codes, and that neant

19
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enbracing the term "materially inpaired" from the definition in
Ws. Stat. § 939.22(42)(1981-82).

143 The court understood, however, that the definition of
"under the influence of an intoxicant"” in Ws. St at .
8§ 939.22(42) (1981-82) had been part of the Wsconsin Crimnal
Code since the 1955 session of the |egislature. Ch. 696, Laws
of 1955. In the 1955-56 Wsconsin Statutes, 8 939.22(42) read:
"'Under the influence of an intoxicant' nmeans that the actor's

ability to operate a vehicle or handle a firearmis materially

i npai red because of his consunption of an al coholic beverage, a
narcotic drug or other intoxicating substance." Ws. Stat.
8§ 939.22(42) (1955-56) (enphasis added). Thus, Ws. Stat.
8 346.63(1)(a) and Ws. Stat. § 939.22(42) had coexisted in the
statutes for three decades. Mor eover, the definition of "under
the influence” in 8§ 939.22(42) was "based upon the [definition]
traditionally used by the courts in this state. See, for

exanpl e, Devi ne v. Bi schel 215 Ws. 331, 335 (1934);

St ei nkrause v. Eckstein, 170 Ws. 487, 491 (1920)." 5 Wsconsin

Legislative Council, Judiciary Commttee Report on the Crim nal

Code, at 17 (1953).
144 This is why the Waalen court confidently endorsed the
circuit court's jury instruction, as well as the instruction in

Her nandez. See Waal en, 130 Ws. 2d at 26, 28. The court saw no

inconpatibility or inconsistency between the term "under the

influence" in Ws. Stat. 8§ 346.63(1)(a)(1981-82) and the phrase

"materially inpaired because of his consunption of an alcohol

beverage”" in Ws. Stat. § 939.22(42)(1981-82). However, the
20
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court was forced to repudiate the notion that "materia
i npai rment” neant "substantial inpairnent," as suggested by the
Crimnal Jury Instructions Commttee, Waalen, 130 Ws. 2d at 27,
because that notion appeared to undermne the purpose of the
statute by raising the proof requirenent for "under the
i nfl uence"” and because the |anguage had no basis in statutory
text or legislative history.

45 The Waal en court made the point that the Mdtor Vehicle
Code did not contain a definition of "under the influence" "at
the tine th[e] case was initially tried." 1d. at 25. But the
court recognized that the |egislature had changed the statute to

a "degree" in 1984 by 1983 Ws. Act 459, § 12. See Wialen, 130

Ws. 2d at 27-28. Section 12 anended Ws. Stat. 8§ 346.63(1)(a)

(1981-82), so that the statute read:

Operating under influence of intoxicant or other
dr ug. (1) No person may drive or operate a notor
vehi cl e whil e:

(a) Under the influence of an intoxicant or a
controll ed substance or a conbination of an intoxicant
and a controlled substance, under the influence of any
other drug to a degree which renders him or her
i ncapable of safely driving, or under the conbined
influence of an intoxicant and any other drug to a
degree which renders him or her incapable of safely
dri vi ng;

Ws. Stat. 8 346.63(1)(a)(1983-84) (enphasis added).

46 The underscored |anguage above is the |anguage added
by 1983 Ws. Act 459. This change did not nodify or condition
the existing |anguage, that 1is, the |[Ianguage "under the

influence of an intoxicant or a controlled substance or a
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conmbination of an intoxicant and a controlled substance.”
Consequently, the Walen court was mstaken in 1986 when it
inplied that the language "to a degree which renders him or her
incapable of safely driving" nodified all provisions in
subsection (a) of Ws. Stat. § 346.63(1)(1983-84). Thi s
| anguage applied only to "any other drug" or the conbination of
an intoxicant and "any other drug."

147 The Waal en court was correct when it wote: "'nmateria
i npai rment’ under sec. 939.22(42), Stats., exists when a person
is incapable of driving safely, or is without proper control of
all those faculties . . . necessary to avoid danger to others."

Waalen, 130 Ws. 2d at 27 (enphasis added) (citation and

internal quotation marks omtted). These phrases are used as
exanpl es. But the court was not correct if it inplied that the
phrase "incapable of safely driving" from Ws. St at.
8 346.63(1)(a) is part of the definition of "under the influence
of an intoxicant" in Ws. Stat. 8 939.22(42)(1983-84).

148 We acknow edge that 1995 Ws. Act 448 anended both
Ws. Stat. 8§ 346.63(1)(a) and Ws. Stat. 8§ 939.22(42) in 1996,
but, in our view, these anmendnents do not affect or alter this

anal ysi s. 2

121995 Ws. Act 448 adopted the revised Uniform Controlled
Substances Act and made other changes in the statutes relating
to controlled substances. These changes included adding the
phrase "controlled substance analog" to Ws. Stat. § 346.63 and
Ws. Stat. 8§ 939.22(42), as well as nmultiple other sections.
1995 W's. Act 448, 88 342, 445. These changes had no effect on
the limted application of "incapable of safely driving."

22
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49 Building on these observations, we turn to the
guestion whether the circuit court's response to the jury's
request for clarification was error in |light of Wal en.

150 The State asserts that "the Wal en |anguage” did not
ascribe a "peculiar" neaning to the term "materially inpaired"
in the context of crimnal charges; thus the circuit court's
response to the jury was acceptable and did not constitute
error.

51 Hubbard counters, and the court of appeals held, that
Judge Wl fgrams response to the jury's request for
clarification should have provided "the Wal en | anguage"” (i.e.
"I ncapable of safely driving") because the Walen court's
di scussion of "material inpairment” created a "peculiar neaning
in the context of crimnal charges."” Hubbard, 306 Ws. 2d 356
12. Hubbard argues that this |anguage clarified the neaning of
"materially inpaired" and that the circuit court should have
instructed the jury accordingly.

152 W di sagree. The phrase "to a degree which renders
hi m i ncapabl e of safely driving" does not affect the definition
of "under the influence" in the Crimnal Code. For the circuit
court to have acceded to Hubbard's request for this
"clarification" it wuld have rewitten the statute for
Hubbard's benefit. He was not entitled to such | argesse.

153 The Waalen court did not give "materially inpaired" a
"technical" or "peculiar" neaning wunique to crimnal |aw
Specifically, "the Walen |anguage" was not intended to define
the statutory term "materially inpaired.” I nstead, the Waal en
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court used the |anguage to describe two circunstances in which
material inpairnent "exists." \Walen, 130 Ws. 2d at 27. These
were exanples, not definitions. Therefore, the Walen court was
not defining "materially inpaired" wth "the Wal en | anguage."”

154 O her parts of the Waal en decision indicate acceptable
means for a circuit court to instruct a jury regarding the
definition of "under the influence." See id. at 26, 28.
Hubbard has not argued that the specific jury instructions
endorsed by the Walen court should have been given by the
circuit court. These instructions would not have benefited him
because "the Wial en | anguage"” is not part of any of the specific
jury instructions endorsed by the Waalen court. 1d. at 22, 25-
26 (reciting the circuit court's instruction in Walen and the
instruction given in Hernandez). Consequent |y, Hubbard' s
ar gunment t hat "the \Waalen | anguage" defined "materially
inpaired" to give the term a "technical" or "peculiar" neaning
in the context of crimnal |aw is untenable.

155 Thus, when the jury asked Judge Wlfgram to define
“‘materially' inpaired,” he was on solid footing in relying on
Ws. Stat. 8§ 990.01(1), which provides in pertinent part: "All
words and phrases shall be construed according to common and
approved wusage"; and he did not erroneously exercise his

di scretion when he directed the jury to "give all words not

otherwse defined in the jury instructions their ordinary
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meani ng. " The court would not have been correct to give
Hubbard's clarification request.?®?

156 We note that the circuit court was also correct on the
facts. The jury's request for clarification focused on the word
"materially,” not on the term"materially inpaired." The adverb
"materially" is a word nore likely to crop up in a lawer's
vocabulary than in comon parlance, and the jury's probing
question about the word was a very good one. The court's

answer, to "give all words not otherwise defined in the jury

instructions their ordinary neaning" was sound, responsive, and
did not constitute an erroneous exercise of discretion.
(Enmphasi s added.)

157 The <circuit court had discretion to determne the
necessity for, extent of, and form of reinstruction of the jury
when responding to its request for clarification. Hareng, 90
Ws. 2d at 166 (citations omtted). Judge Wbl fgram could have
exercised his discretion by instructing the jury to re-read the
jury instructions in their possession in light of the jury's

request for a definition of "materially" inpaired. "[ A] court

13 Hubbard's position regarding "the Wal en |anguage" also
runs contrary to comon sense. Wsconsin Stat. 8§ 939.22 acts
like a dictionary for the Crimnal Code. It is counterintuitive
that a statutory definition in Ws. Stat. 8§ 939.22(42), which is
undeni ably intended to create a unique and peculiar neaning for
a term in the law, would have inbedded wthin it another
"technical" or "peculiar" explanatory term requiring further
definition. This interpretation would render statutory |anguage
virtually inpenetrable, which belies the inherent prem se of
Ws. Stat. 8 990.01(1) and the specific definitions found in
Ws. Stat. § 939.22—=larity.
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is not obligated to provide a jury with information solely
because the jury believes it is inportant to its decision.”

State v. Lonbard, 2004 W App 52, 920, 271 Ws. 2d 529, 678

N. W 2d 338. However, once Judge Wl fgram correctly determ ned
that "materially inpaired" was not defined by "the Walen
| anguage,” he did not erroneously exercise his discretion by
responding that the jury should give undefined words in the jury
instructions their ordinary meaning. "If the overall neaning
communi cated by the instructions was a correct statenent of the
law, no grounds for reversal exist." Fi scher, 168 Ws. 2d at
850 (citations omtted).

158 We hold that the court of appeals erred when it
determined that this <court's decision in Walen gave the
statutory term "materially inpaired" a "peculiar neaning in the
context of crimnal charges,” Hubbard, 306 Ws. 2d 356, {12, and
that the jury should have been instructed accordingly. Id.,
117. Thus, the circuit court did not erroneously exercise its
discretion when it responded to the jury's request for
clarification by indicating that the jury should "give all words
not otherwise defined in the jury instructions their ordinary
meani ng."  This succinct answer nmay not always suffice, but it
was correct on the facts presented.

1. CONCLUSI ON

159 We conclude that the circuit court's response to the
jury's request for «clarification was not error. The term
"materially inpaired" does not have a technical or peculiar
meaning in the law beyond the tinme-tested explanations in
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standard jury instructions; therefore, the <circuit court's
response to the jury was not error, conported wth Ws. Stat
8§ 990.01, and did not <constitute an erroneous exercise of
di scretion. Accordingly, we reverse the court of appeals.

By the Court.—Fhe decision of the court of appeals is

rever sed
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160 SHI RLEY S. ABRAHAMSON, C. J. (concurring). In an
effort to sustain the circuit court's erroneous instruction, the
majority opinion adopts a self-contradictory and unworkable
approach to Ws. Stat. § 940.25(1), which makes it a Cass F
felony to cause great bodily harm to another by operation of a
vehi cl e while under the influence of an intoxicant.

61 Here are the essential facts: The State charged the
def endant under Ws. Stat. § 940.25(1)(a), which provides that a
person is guilty of a Cass F felony if he or she "[c]auses
great bodily harm to another human being by the operation of a

vehicle while under the influence of an intoxicant” (enphasis

added). The phrase "under the influence of an intoxicant" is
defined in a separate statutory provision, W s. St at .
§ 939.22(42), which provides in relevant part that the term

[u] nder the influence of an intoxicant' neans that the actor's

ability to operate a vehicle . . . is mterially inpaired

because of his or her consunption of an al cohol beverage [or] a

control |l ed substance . (enphasi s added). The present case
focuses on the neaning of the words "materially inpaired” in
Ws. Stat. § 939.22(42).

62 The circuit court's initial instructions to the jury
helped to clarify the neaning of "materially" for purposes of
the statute. In its initial instructions, the circuit court
stated in part that "[w]lhat mnust be established is that the

person has consunmed a sufficient amount of Xanax or al prazol am

to cause the person to be less able to exercise the clear
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j udgment and steady hand necessary to handle and control a notor
vehicle." The circuit court's instructions were |largely based
on Wsconsin Crimnal Jury Instruction No. 1262 (relating to
Ws. Stat. 8§ 940.25(1)(a)), which the circuit court nmerged wth
Wsconsin Crimnal Jury Instruction No. 2664 (relating to Ws.
Stat. § 346.63(1)(a), a Mdtor Vehicle Code provision).?!

63 1In the course of its deliberations, the jury posed the

foll owi ng question to the circuit court:

Could the judge define "materially" inpaired? Does
this mean that he was inpaired enough to have an
effect on outcone? |If not, what?

64 The jury's confusion is understandabl e. As the court
of appeals stated, "[g]iven the attention the term 'materially
inmpaired"” has attracted from the courts, the legislature, and
the jury instruction conmttee, it is no wonder that a jury

woul d al so westle with what it actually means."?

! See Ws JIl—Crimnal 1262 at 2 (stating that "[w] hat nust
be established is that the person has consuned a sufficient
anount of alcohol to cause the person to be less able to
exercise the clear judgnent and steady hand necessary to handle
and control a notor vehicle.").

Ws JI—&rimnal 1262 is witten to be applied in cases in
which the intoxicant allegedly consuned by the defendant is
al cohol . The circuit court's instructions substitute "Xanax or
al prazol am for "al cohol .™

During oral argunent, this court focused many of its
guestions on whether the circuit court's initial instructions to
the jury were correct. The nmmjority opinion does not address
the court's and counsel's confusion about what instruction was
nost appropriate for the fact situation presented. The majority
opinion's footnote, majority op., Y24 n.7, does not reflect this
court's difficulty in grappling with this issue.

2 State v. Hubbard, 2007 W App 240, Y12, 306 Ws. 2d 356,
742 N. W 2d 893.
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65 The circuit court responded to the jury's question by
instructing the jury to give the statutory term "materially
i mpaired” its ordinary neaning. The circuit court answered the

jury's question as foll ows:

PLEASE G VE ALL WORDS NOT OTHERW SE DEFINED IN THE
JURY | NSTRUCTI ONS THEI R ORDI NARY MEANI NG

166 Here is the problem Although the circuit court's
reply to the jury may seem reasonabl e enough at first glance, it
conflicts W th this court's | ongst andi ng, precedenti a
interpretation of the word "materially” in Ws. Stat.
§ 939.22(42).

167 The ordi nary nmeani ng of "materially" IS
"substantially."3

168 However, in State v. Waalen, 130 Ws. 2d 18, 386 N W

2d 47 (1986), this court expressly held that for purposes of
Ws. Stat. 8 939.22(42), "materially" cannot be given the

meaning of "substantially."* Because the ordinary neaning of

3 See Webster's Third New Int'l Dictionary (1961) at 1392
(defining "material™ as "being of real inportance or great
consequence: SUBSTANTI AL. ") (capitalization in original);
Anerican Heritage Dictionary of the English Language (3d ed.
1992) at 1109 (defining "materially" to mean "[t]o a significant
extent or degree; substantially.").

“ See State v. Waalen, 130 Ws. 2d 18, 27, 386 N W2d 47
(1986) (rejecting the Crimnal Jury Instructions Comrittee's
conclusion that the neaning of "material" is equivalent to the
nmeani ng of "substantial " for pur poses of W s. St at .
§ 939.22(42)).
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"materially" is "substantially,”" and the Walen decision held
that "materially" cannot be given the neaning of "substantially"”
for purposes of Ws. Stat. § 939.22(42), the circuit court's
reply to the jury question contradicted the Walen court's
interpretation of the statute.

169 Such is the dilemma that this court confronts in the
instant case: Either the circuit court is correct that the

statutory term "materially" should be given its ordinary neaning

(i.e., "substantially") or Waalen is correct that the statutory
term "materially" cannot be gi ven t he nmeani ng of
"substantially." The circuit court and Wal en cannot both be
right.

170 Here is the majority opinion's answer to the problem
The majority opinion adopts each of the tw contradictory
interpretations of the word “"nmaterially” in Ws. St at .
§ 939.22(42). The majority opinion reaffirnms the Waalen court's
holding that the statutory term "materially" cannot nmean

nb

"substantially. The mpjority opinion then goes on to uphold

the «circuit court's instruction that the statutory term
"materially" should be given its ordinary nmeaning as a synonym

of "substantially."®

The Waal en court construed the word "materially"” in |ight
of the statutory purpose instead of giving the word its ordinary
meaning as the circuit court instructed the jury to do in the
present case. The Waalen court stated that "'[material
i npai rment’ should not be given a definition that IS
inconsistent with the purpose of the statute . " Waal en,

130 Ws. 2d at 27.
> See majority op., Y1135-36.

® Mpjority op., TY55-56.
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171 The majority opinion's nmangled interpretation of Ws.
Stat. § 939.22(42) is a disservice to Wsconsin's circuit
courts, district attorneys, defense counsel, and the Wsconsin
Jury Instruction Commttee, all of whomrely upon this court for
guidance on nmatters of statutory interpretation. Secti on
939.22(42)'s definition of "under the influence of an
i ntoxicant” (which provides in part that a person is under the
influence of an intoxicant when he or she is "materially”
inmpaired) is incorporated into nany statutes. See, for exanple,
statutes that crimnalize causing death by use of a vehicle or
firearm while under the influence of an intoxicant,’ sexually
assaulting a victimwho is under the influence of an intoxicant,?
causing great bodily harm by operation of a vehicle while under
the influence of an intoxicant,® and operating or going arned
with a firearm while under the influence of an intoxicant.?
This court has failed in its obligation to provide a clear and
coherent sense of what the phrase "materially inpaired"” neans.

172 Here is ny answer to the problem | would stick with
Waal en and hold that the circuit court erroneously instructed
the jury in response to its question. The circuit court could
have answered the jury's question in a manner consistent wth

Waalen's interpretation of Ws. Stat. § 939.22(42).

" Ws. Stat. § 940.09(1)(a), (c); (1g)(a), (c).
8 Ws. Stat. § 940.225(2)(cm.
® Ws. Stat. § 940.25(1)(a), (c).
9 Ws. Stat. § 941.20(1)(b).
5
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173 For exanple, the circuit court could have accepted the
defendant's suggestion to draw | anguage directly from the Wal en
opi nion, which states that a person is "materially" inpaired for
pur poses of 8§ 939.22(42) when he or she "is incapable of driving
safely, or is wthout proper control of all those faculties
necessary to avoid danger to others."' O the circuit court
could have repeated Ilanguage from its own instructions,
reiterating to the jury that "[w hat nust be established is that
the person has consunmed a sufficient anpbunt of Xanax or
al prazolam to cause the person to be |less able to exercise the
cl ear judgnent and steady hand necessary to handle and control a
not or vehicle." Ei t her approach, in ny view, would have been
sufficient.

174 1 also conclude, however, that the circuit court's
error was harm ess error under the circunstances of the present
case. The Waalen <court nmade clear that the nmeaning of
"materially" for purposes of Ws. Stat. 8§ 939.22(42) is less
demandi ng of the prosecution than the term "substantially" which
constitutes the ordinary dictionary meaning of "materially."?!?
As the State explains in its brief to this court, "[i]f the
trial court's direction to the jury in this case to give the

words 'materially inpaired their 'ordinary neaning opened the

1 Waal en, 130 Ws. 2d at 27 (quotation marks, ellipsis, and
citation omtted).

2 1d.  ("Requiring 'substanti al i npai r ment " of an
individual's ability to operate a vehicle before that person
could be found 'under the influence' would be inconsistent with
the expressed legislative intent because it would not provide
maxi mum safety for all users of state highways.").

6
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door to the possibility that sonme jurors mght inpose a higher

threshold [of guilt] . . . it was the state, not Hubbard, that
was prejudiced by that possibility. Hubbard cannot conplain
about an instruction that . . . potentially made it harder for

the state to convict him"?*3

175 For the reasons set forth, | concur in the court's
mandate but wite separately.

76 | am authorized to state that Justices ANN WALSH
BRADLEY and LOQUI'S B. BUTLER, JR join this opinion.

13 Reply Brief of Plaintiff-Respondent-Petitioner at 11
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77 LOU S B. BUTLER, JR, J. (concurring). | join Chief
Justice Abrahanson's concurrence. However, | am conpelled to
wite separately to nmake it clear that the majority's opinion
should not be <construed as precedent for sanctioning the
crimnal prosecution of an individual who takes prescription
medi cati on—nedicine that is designed to maintain his or her
health and general welfare—at its prescribed dosage, only to
then find him or herself arrested for driving under the
i nfluence.

178 The purpose of the Uniform Controlled Substances Act
is to prevent abuse of drugs, not to create new crimnal
penalties for those who properly take prescription nedicine as
prescribed by their physicians in order to be nore functional

See Ws. Stat. § 961.001

Declaration of intent. The legislature finds
that the abuse of controlled substances constitutes a
serious problem for society. As a partial solution
these laws regulating controlled substances have been
enacted with penalties. The | egislature, recognizing
a need for differentiation anobng those who would
violate these |aws makes this declaration of

| egislative intent:

(1g) Many of the controlled substances included
in this chapter have useful and legitinmte nedical and
scientific purposes and are necessary to nmaintain the
health and general welfare of the people of this
st at e.

(Enmphasi s added.) As this statutory |anguage acknow edges, many
of those drugs | abeled as "controll ed substances” are prescribed
for the very purpose of helping individuals function better in

society, and have beneficial nmedicinal purposes, nmaking it
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safer, not nore dangerous, both for those behind the wheel and
those in their paths.

179 The <case at hand involves prescription drug abuse
involving a nmedication taken in excess of its prescribed dosage.
The majority points out the dangers resulting from an overdosage
of the prescription drug Xanax, such as somol ence, confusion,
i npai red coordination, and dimnished reflexes. Majority op.,
16 n. 3. The majority also correctly observes that the
defendant in this case took 13 Xanax pills before the autonobile
accident, which exceeded his prescribed dosage for the drug.
Id.

80 This is not a case involving an individual taking a
medi cation at its prescribed dosage.! It is critical to mnake
this distinction clear, lest today's opinion be msread as
sending a dangerous nessage to individuals taking prescription
medi cations to disregard their doctor's orders and stop taking
their prescribed nedications if they want to retain their right
to drive and thereby continue participating fully in society.

81 Prescription nedications serve a critical role in the

preservation of health and safety of individuals. This court

11 recognize that some prescriptions include warnings
clearly specifying that a person taking the medication should
not operate an autonobile because of the effects the nedication
woul d have on the person. Failing to follow the prescription's
instructions, in my view, wuld be inproper and potentially

subj ect a person to crimnal prosecution.

O her prescriptions include warnings clearly indicating
that before a person operates an autonobile, the person should
first determne what effects the nedication mght have. Thi s
opi ni on does not address such situations.

2
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has |long recognized that "[i]t is not only desirable that the
drugs be dispensed to the public by skillful and conpetent
persons to avert peril from occasional m stakes, but it is far
nore desirable, nay, practically essential, that nmedicines be

Wi thin pronpt and easy reach by the public.” State v. Evans,

130 Ws. 381, 388, 110 N.W 241 (1907).
82 Qur state already recognizes that "the effects of
prescription mnedication can form the basis of an involuntary

i ntoxi cati on defense." State v. Gardner, 230 Ws. 2d 32, 40,

601 N.W2d 670 (Ct. App. 1999); see also 1 Wayne R LaFave &
Austin W Scott, Jr., Substantive Crimnal Law 8 4.10(f), at 560

(1986) . Under the Mbddel Penal Code, intoxication that is not
self-induced is an affirmative defense when it renders the actor
i ncapabl e of appreciating the crimnality of his or her conduct.

Gardner, 230 Ws. 2d at 40; see also Mdel Penal Code 8§ 2.08(4)

(1962). An exclusion to the definition of "self-induced"
i ntoxi cation exists when the actor knowi ngly introduces into his
or her body substances pursuant to nedical advice. Gardner, 230

Ws. 2d at 41; see also Mdel Penal Code 8§ 2.08(5)(b); Phillip

E. Hassman, Wen Intoxication Deened Involuntary so as to

Constitute a Defense to Cimnal Charge, 73 AL R3d 195 § 7

(1977). Thus, the "involuntary intoxication defense is
avai lable when the intoxication was due to prescription
nmedi cation taken as directed."” Gardner, 230 Ws. 2d at 35.

183 Moreover, the legislature has specifically adopted a
valid prescription defense in ON cases for detectable anounts

of  met hanphet am ne, gama—hydr oxybutyric acid, or delta—9—
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tetrahydrocannabinol in a defendant's bl ood. Ws. Stat.
§ 346.63(1)(d).% It is ludicrous to suggest that the legislature
woul d provide a valid prescription defense for these otherw se
illegal restricted controlled substances, while at the sane tine
refusing to recognize a valid prescription defense for properly
di spensed nedicine taken at its proper dosage.

184 An inproper reading of today's opinion would
contravene the intent of the legislature in addressing
"controlled substances” wthin the Wsconsin Statutes. The
statutes addressed by the mpjority creating crimnal penalties
for the inappropriate use and abuse of controlled substances
must be read in conjunction with the provisions of Ws. Stat.
§ 961.001 of the Uniform Controlled Substances Act quoted above,

with our state's recognition of an involuntary intoxication

2 Wsconsin Stat. § 346.63 provides in relevant part:

(1) No person may drive or operate a notor vehicle while:

(am) The person has a detectable anmount of a restricted
controll ed substance in his or her bl ood.

(d) In an action under par. (am that is based on the
def endant al | egedl y having a detectable anount of
nmet hanphet am ne, gamma- hydroxybutyric acid, or delta-9-
t etrahydrocannabi nol in his or her blood, the defendant has
a defense if he or she proves by a preponderance of the
evidence that at the tinme of the incident or occurrence he
or she had a valid prescription for nethanphetan ne or one
of its nmetabolic precursors, ganma-hydroxybutyric acid, or
del t a- 9-t et rahydr ocannabi nol .

(Enphasi s added).
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defense, and with our state's recognition of an ON prescription
defense in cases involving a detectable anpbunt of a restricted
control |l ed substance in a defendant’'s bl ood.

185 The Uniform Controlled Substances Act reveals the
| egislature's intent to crimnalize only that behavior linked to
t he abuse of controlled substances, and not to crimnalize that
behavi or involving the proper use of prescription nedicine. W
must not |ose sight of this essential distinction. | f
prescription nmedication is of the type that may assist a person
in functioning nore healthily, it is inportant to make sure that
our evaluations of ON cases do not inpede the progress to be
gai ned through the nedication's use. Because it is clear that
the legislature intended to penalize those who abuse drugs,
while not extending crimnal penalties to those who take at its
proper dosage nedicine that is properly prescribed under the
direction of a doctor or pharmacist, that |egislative purpose
shoul d not be under m ned.

186 For the foregoing reasons, | respectfully concur.
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