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REVI EW of a decision of the Court of Appeals. Affirmed in

part and reversed in part.

M1 DAVID T. PRGCSSER, J. This is a review of a published

decision of the court of appeal s, Casper V. Aneri can

| nt ernati onal South Insurance Co., 2010 W  App 2, 323

Ws. 2d 80, 779 N W2d 444, affirming three orders of the
M | waukee County Circuit Court, Christopher R Foley, Judge.

The case arises out of a tragic accident that occurred when a

! Three separate appeals were consolidated and decided by
the court of appeals. Casper v. Am Int'l S Ins. Co., 2010 W
App 2, 11, 323 Ws. 2d 80, 779 N W2d 444. From t hat deci sion,
the Caspers and Jeffrey Wnham appeal ed. Anerican International
Sout h I nsurance Co. is not a party before this court.
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truck driven by Mark Waring collided with the Casper famly's
mnivan while it was stopped at an intersection. Bryan, Susan,
M chael, and Thomas Casper, as well as Sara Janey, another
passenger in the Casper vehicle (collectively, the Caspers),
were all injured, sone very seriously, in the accident.

12 The Caspers brought suit against 14 nanmed defendants.
Only 5 are relevant for purposes of this appeal: Mirk Waring
his co-enployers Bestway Systens, Inc. (Bestway) and Transport
Leasing/ Contract Inc. (TLC); Bestway's CEQO, Jeffrey Wnham
(Wenhanm ; and TLC s excess insurer, Nat i onal Union Fire
| nsurance Conpany of Pittsburgh PA. (National Union). Both the
Caspers and Wnham petitioned this court for review of the
deci sion of the court of appeals.

13 These appeals present three issues to the court.
First, did the circuit court properly exercise its discretion in
granting National Union Fire Insurance Conpany an enl argenent of
time to answer the Caspers' Fifth Anended Conplaint? Nationa
Union failed to answer the amended conplaint within the tine
period required by statute but it clainmed excusable neglect.
The circuit court agreed. The Caspers contend that National
Union did not satisfy the requirenents for excusabl e neglect and
that the circuit court erroneously exercised its discretion.

14 Second, can the Caspers maintain a direct action claim
agai nst National Union when its policy of insurance was neither
delivered nor issued for delivery in Wsconsin but the insurance
policy covers the insured' s "business operations” conducted in

this state? Relying on Kenison v. Wllington Insurance Co., 218
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Ws. 2d 700, 582 NwW2d 69 (C. App. 1998), the circuit court
and court of appeals answered "no." In this review, the Caspers
contend that a plain reading of Ws. Stat. 8§ 631.01(1), together
wth Ws. Stat. 8 632.24, authorizes direct action against an
insurer in any of four situations stated in the disjunctive in
Ws. Stat. § 631.01(1). Only one of these four situations
requires delivery of the policy in Wsconsin.?

15 Third, can a corporate officer be held personally
liable for a non-intentional tort that occurs while he is
performng his job and which is wthin the scope of his
enpl oynent for a solvent and insured corporation? |If the answer
is "yes," do public policy factors preclude a finding of
l[itability on the part of Jeffrey Wnham as a matter of |aw?
Both the circuit court and the court of appeals concluded that a
corporate officer may be held personally liable for negligence
that occurs while the corporate officer is performng duties for
the corporation. Nei t her court addressed public policy issues.
The court of appeals determned that there were sufficient
issues of fact in the record to require additional proceedings
rather than dism ss the claimon sunmary judgnent.

16  We concl ude the foll ow ng:

M7 First, the circuit court did not erroneously exercise
its discretion in finding excusable neglect and granting
National Union's notion to enlarge tinme by seven days to answer

t he anended conplaint. It also did not erroneously exercise its

2All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.
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di scretion by denying the Caspers' notion for default judgnent.
The decision of the court of appeals on this issue is affirned.

18 Second, a liability insurance policy need not be
delivered or issued for delivery in this state in order to
subject the insurer to a direct action wunder Ws. Stat.
88 632.24 and 803.04(2). Keni son is accordingly overruled, and
the decision of the court of appeals on this issue is reversed.

19 Third, a corporate officer my be liable for non-
intentional torts commtted in the scope of his enploynent. I n
this instance, however, Jeffrey Wnhanis actions are too renote
to provide a basis for personal liability. W therefore reverse
the court of appeals on this issue.

10 In sum the decision of the <court of appeals is
affirmed in part, reversed in part, and the case is remanded to
the circuit court for further proceedings consistent with this
opi ni on.

| . FACTUAL BACKGROUND

111 The Casper and Janey famlies are from Sheboygan. On
May 10, 2003, the Caspers took a famly trip to MI|waukee. They
wer e acconpani ed by son Mchael's friend, Sara Janey.

112 Bryan Casper was driving the famly mnivan when he
stopped at the intersection of 51st Street and Brown Deer Road
in Brown Deer. Suddenly, the mnivan was hit from behind by a
truck driven by Mark Waring. Wearing was traveling at
approximately 40 m | es per hour.

113 As a result of the collision, all five passengers in
the Casper mnivan were injured. M chael Casper was rendered a

6
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quadri pl egi c. Sara Janey suffered many serious injuries,
including a traumatic brain injury, multiple leg and pelvis
fractures, and |oss of use of one of her kidneys. Bryan, Susan,
and Thomas Casper all suffered lesser, but still serious,
injuries.

114 Investigators found Waring to be under the influence
of oxycodone, diazepam and nordiazepam at the tinme of the
accident; they found two prescription pill containers in the cab
of his truck.

115 At the tinme of the accident, Waring was co-enployed
by TLC and Bestway. TLC is a foreign corporation doing business
in Wsconsin, with its principal offices located in M nnesota.
National Union is an insurer of TLC.

16 Bestway is a foreign corporation doing business in
Wsconsin, with its principal offices |located in Chio. Jeffrey
Wenham is the CEO of Bestway and an enpl oyee of Bestway's owner
RIJIW 1Inc., a holding conpany. Bestway operates van and fl at bed
equi pnrent and handles the transportation of its customers.
Bestway maintains both general liability and trucker's liability
i nsur ance.

117 When Wearing collided wth the Caspers' vehicle,
Wearing was meking a delivery for one of Bestway's custoners,
Applied Industrial Technologies, Inc. (AT), whose corporate
offices are in Ceveland, Ohio. Wenham was the salesman for
Bestway's AIT account, and Wnham all egedly approved the route
Wearing used when he was driving for AIT. This route was 536
mles long and took him through Indiana, [11inois, and

7
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W sconsin. According to Wearing, AT insisted that the route be
conpl eted overnight. He said he had been told that if he did
not conplete the route, he would be | et go.

118 According to the Caspers' expert, the route Waring
was driving when the accident took place could not be driven
within the hours of service requirenents of the Federal Motor
Carrier Safety Regul ations (FMCSR). In his deposition, Waring
stated that he contacted his supervisor at Bestway, Doug Hof mann
(Hof mann), and told him that he could not "possibly do the run
and keep this under the tinme with |oading and unloading, and
[the supervisor] said[,] well, what we do is mark that as off
duty and that wll give you the tine." Such practice, the
Caspers' expert asserted, would violate FMCSR § 395.2, which
requires that tinme spent |oading and unloading a commerci al
vehi cl e nust be recorded as "on-duty."

119 For the purposes of his summary judgnent notion and
appeal, Wenham stipulated that he had approved the route driven
by Waring, although he asserts he did not set up the AT
routes. The AIT routes were set up by Lyle Marion and Hof mann,
enpl oyees of Bestway.

120 In Wenhamis own deposition, he explained that the
initial route put together by Hofmann would not have required
hi s approval . The AIT routes were reviewed by Bestway's safety
departnment for conpliance with all applicable |aws. Accordi ng
to Hof mann's testinony, any changes woul d have been approved by
Wenham Wenham never nmet Waring and was never involved in
Wearing's hiring, training, or supervision.

8
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1. PROCEDURAL HI STORY

121 Following the accident, the Caspers brought suit
against nultiple parties. Nati onal Union, TLC s excess insurer,
was nanmed in one of the early anended conplaints. On May 5,
2006, the Caspers served National Union with the Fifth Anended
Conpl ai nt . National Union's claim specialist, Lynn Wi singer
(Weisinger), received the Caspers' Fifth Amended Conplaint in
New Jersey on My 11, 2006. On May 16, 2006, Weisinger's
assistant mailed the Conplaint to Charles Lanphear (Lanphear), a
claims specialist in Atlanta, Georgia, who handled trucking
l[iability accidents. However, the Conmplaint was either
i nadvertently m shandled or lost in the mail, and thus Lanphear
never received the Conplaint and did not file an Answer wthin
the 45-day tine |limt set out in the Conplaint and nandated by
statute. Ws. Stat. 8§ 802.06(1).

22 On June 20, 2006, the day after National Union's
Answer was due, the Caspers noved for default judgnent. On June
26, 2006, National Union filed its Answer and noved for an
enl argement of tinme under Ws. Stat. § 801.15(2)(a). The
Caspers noved to strike National Union's Answer, but the notion
was deni ed. The circuit court granted National Union's notion
to enlarge tinme, finding that National Union's failure to
respond, due to the Conplaint being "lost in the mil,6"
satisfied the statutory requirenent of excusable negl ect.

123 On August 15, 2006, National Union noved for summary
judgnent, claimng that the Caspers' direct action clains were
i nperm ssible under Ws. Stat. 88 631.01 and 632.24 because

9
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National Union's insurance policy covering TLC was not delivered
or issued for delivery in Wsconsin. Rel ying on Kenison, the
circuit court granted summary judgnent to National Union, and
the court of appeals affirmed the <circuit «court's order.
Casper, 323 Ws. 2d 80, 129. National Union renmained a party to
t he action, however, under Ws. Stat. § 803.04(2).

24 The Caspers appeal ed both orders. They argued that as
a mtter of law, "lost in the mil" could not constitute
excusabl e negl ect. The court of appeals affirned the circuit
court's decision, concluding that the Conplaint being lost in
the mail could happen to a reasonably prudent person and
therefore satisfied the standard for excusable neglect under
Hedt cke v. Sentry Insurance Co., 109 Ws. 2d 461, 326 N.W2d 727
(1982).

25 The Caspers also challenged the «circuit court's
application of Kenison, but the court of appeals affirnmed the
order granting National Union's notion for summary judgnment
based on Kenison. Thereafter, the Caspers petitioned this court
for review

26 In a separate cause of action, the Caspers brought
suit agai nst Wenham asserting various personal liability clains
against him as an individual, including negligent training and
supervision of Waring, and <clains pertaining to alleged
violations of the Federal Mtor Carrier Safety Act and its
rel ated regul ations. The circuit court granted Wenham sunmary
judgnment on grounds there was no basis for personal liability,
thereby dismssing all the Caspers' clains agai nst Wenham  Upon

10
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the Caspers' nmotion for reconsideration, however, the court
reversed its earlier ruling and reinstated one claim against
Wenham  pertaining to his approval of Waring's allegedly
illegal route. In so doing, the court recognized that it had
failed to <consider testinony obtained in depositions that
i ndi cat ed Wenham had approved the route that Waring foll owed on
the date of the accident. Wenham di sputes that fact, claimng
he adm tted approving the route only for purposes of the summary
judgnment notion. The circuit court found sufficient evidence in
the record to raise material issues of fact surrounding Wenhan s
al | eged negligent approval of the route driven by Waring.

127 Wenham appealed the circuit court's order reinstating
the personal liability claim against himfor negligence. Wnham
deni ed approving the route and argued that a corporate officer
could not be held personally liable for negligence commtted in
the scope of his enploynent. Alternatively, he contended that
even if he had acted negligently, public policy precluded such
personal liability. Specifically, Wmnham argued it was not
foreseeable that Waring wuld be wunder the influence of
prescription drugs while driving.

128 The <court of appeals affirned the circuit court's
order reinstating the claim thereby denying Wenham s notion for
summary judgnent. Casper, 323 Ws. 2d 80, 9171-74. Cting
Oxmans' Erwin Meat Co. v. Blacketer, 86 Ws. 2d 683, 273

N.W2d 285 (1979), the court of appeals concluded that persona
l[iability against corporate officers is not limted solely to
the intentional tort of fraudulent msrepresentation; rather,

11
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personal |liability against corporate officers my be applied
generally to all torts. Id., 971 The court of appeals also
affirmed the circuit court's finding that the record contained
sufficient evidence to create a material issue of fact as to
whet her Wenham approved Waring's route. 1d., 173,

129 The Caspers and Wnham petitioned this court for
review, which we granted on January 20, 2010.

[11. STANDARD OF REVI EW

30 The first issue centers on the circuit court's finding
of excusable neglect by National Union. The decision to grant a
notion to enlarge time for filing an answer, and correspondi ngly
to deny a default judgnent, rests in the sound discretion of the
circuit court. Hedt cke, 109 Ws. 2d at 470. W review the
decision of the «circuit ~court for erroneous exercise of
di scretion; we do not |look to "whether this court would or would
not have granted . . . relief but rather whether the <circuit
court abused its discretion in reaching its decision.” Id.

131 The second issue, whether National Union may be
subject to a direct action under Ws. Stat. 88 632.24 and
631.01(1), requires the court to interpret both statutes.
Statutory interpretation presents a question of law that we

review de novo. Konneker v. Romano, 2010 W 65, 124, 326

Ws. 2d 268, 785 N. W2d 432.

132 The third issue, whether a corporate officer nay be
held liable for a non-intentional tort commtted in the scope of
his enploynent, conmes to this court via the circuit court's
reinstatenent of the claim against Wnham after it initially

12
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granted his notion for summary judgnent.® Summary judgment is
appropriate when there is no material fact in dispute and the

moving party is entitled to judgnent as a matter of |aw Bl um

v. 1st Auto & Cas. Ins. Co., 2010 W 78, 114, 326 Ws. 2d 729,

786 NW2d 78. W reviewthe circuit court's grant or denial of
a notion for summary judgnent de novo. | d. Whet her public

policy precludes liability in the context of a negligence claim

also is a question of law Gitzner v. Mchael R, 2000 W 68,

127, 235 Ws. 2d 781, 611 N. W2d 906.
| V. DI SCUSSI ON

133 We first consider the question of excusable neglect
and review the standard by which a circuit court nust determ ne
whether a party has denonstrated that its failure to tinely
respond may be excused. Next, we turn to the interplay of Ws.
Stat. 88 631.01 and 632.24 and other statutes to determne
whet her insurers who have not delivered policies or issued
policies for delivery in this state may be subject to direct
action. Finally, we consider whether Wnham as a corporate
officer, may be held personally liable for a non-intentional
tort coomitted in the scope of his enpl oynent.

A Excusabl e Negl ect

At the court of appeals, the parties disagreed on whether
Wenham was appealing the circuit court's order on notion to
reconsi der (an exercise of discretion) or the circuit court's
order on notion for sunmary judgnent (a question of |aw reviewed
de novo). Casper, 323 Ws. 2d 80, ¢969. Before this court, the
parties agree, and the court holds, that the proper standard of
review is de novo.

13
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134 The Caspers appeal the «circuit court's grant of
National Union's notion to enlarge tine to answer the Caspers
conplaint and its denial of their notion for default judgment.
Under Ws. Stat. 8§ 802.06(1), an insurer defendant is required to
serve a reply or answer wthin 45 days. It is undisputed that
National Union did not serve its answer within 45 days, and did
not file its notion for enlargenent of time until a full week
after tine to answer had passed.

135 Wsconsin Stat. 8§ 801.15(2)(a) provides:

When an act is required to be done at or within a
specified time, the court nmay order the period
enlarged but only on notion for cause shown and upon
just ternms. . . . If the notion is nade after the
expiration of the specified time, it shall not be
granted unless the court finds that the failure to act
was the result of excusabl e neglect.

36 A circuit court's finding of excusable neglect "wll
not be disturbed by an appellate court unless an [erroneous
exercise] of discretion is clearly shown." Hedtcke, 109 Ws. 2d
at 470. The decision of the circuit court need not be one that
this court would have rendered, but it nust be based on a
reasonable inquiry and exam nation of the facts. Howard v.
Duer st en, 81 Ws. 2d 301, 305, 260 N.W2d 274 (1977).
Furthernore, the reasons for the circuit court's decision nust
be set forth as required under the statute. See Ws. Stat.
§ 801.15(2)(a) ("The order of enlargenment shall recite . . . the
grounds for granting the notion.").

137 We have defined excusable neglect as "that neglect

whi ch m ght have been the act of a reasonably prudent person

14
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under the same circunstances,"” but which is not "synonynous with

negl ect, carelessness or inattentiveness." Gese v. Gese, 43

Ws. 2d 456, 461, 168 N W2d 832 (1969). A circuit court nust
determ ne whether reasonable grounds exist for failing to neet
the statutory tinme period to grant a party's notion under
8 801.15(2)(a). Hedtcke, 109 Ws. 2d at 468.

138 A determ nation of excusable neglect does not rest
solely on the existence of reasonable grounds for the party's
delay. |1d. at 469. A court also nust consider the interests of
justice inplicated by the grant or denial of the notion, and
what effects such a ruling would have on the proceedings. Id.
The denial of a notion for enlargenment of time often results in
a default judgnent for the plaintiffs, a result disfavored by
the law, which "prefers, whenever reasonably possible, to afford
litigants a day in court and a trial on the issues."” Dugenske

v. Dugenske, 80 Ws. 2d 64, 68, 257 N.W2d 865 (1977) (citing

Qinn Distrib. V. Mller, 43 Ws. 2d 291, 296, 168 N W2d 552

(1969)). On the other hand, the court also nust be cogni zant of
the policies of pronpt adjudication that can be advanced when a
party that has failed to tinely respond is held accountable for
such delay. 1d. It is these considerations, together with the
particular facts of the case, that nust inform the circuit
court's decision whether to grant a notion to enlarge tine.
139 Although the analysis in each case is fact specific

we find it helpful to exam ne sone of the cases in which the

court has consi dered excusabl e neglect in the past.
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140 Long before the advent of the statutory requirenents
of § 801.15(2)(a), this court held that the grant of a notion to
enlarge tine requires good cause, which nust be supported by
affidavit or a finding of fact by the circuit court. Meyers v.
Thorpe, 227 Ws. 200, 202, 278 N W 462 (1938). In Meyers, this
court reversed the circuit court's order enlarging plaintiff's
time to serve a proposed bill of exceptions. Id. The
expl anation proffered by the plaintiff's attorney for failing to
conply with the statutory tinefranme was that he had been
occupied by other cases requiring his attention. Id. at 201.
The court held that there was no evidence to show that the
attorney's other cases required such continuous attention to
justify his failure to serve the bill wthin 90 days, as
required by statute. |d.

41 Simlarly, in Gese, the court rejected the attorney's
contention that other legal matters, summer vacations, and his
client's nedical treatnment in another county excused the filing
of a conplaint 78 days after the statutory tine limt. G ese
43 Ws. 2d at 461-62. Wthout "extraordinary" or "persuasive"
expl anation, these neager excuses were insufficient to support
the motion for enlargenment of tine. Id. In affirmng the
circuit court, the court observed, "A trial court's discretion
in the enlargenment of statutory time limts cannot be predicated
upon judicial grace but nust rest upon cause and excusable
neglect." 1d. at 463.

42 In Hedtcke, this court reversed the circuit court's
finding of excusable neglect on grounds that the circuit court
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had failed to follow the nmandates of Ws. Stat. 8§ 801.15(2)(a),
and also failed to resolve the anbiguities raised by the
affidavits in favor of the delinquent party. Hedt cke, 109
Ws. 2d at 474, 478. It was not enough for Sentry to assert
that its attorney had been occupied with another trial and out
of state depositions; Sentry's pronpt action in renedying its
failure to file an answer could not overcone the statutory
requirenent to denonstrate excusable neglect for its dilatory
actions. Ild. at 474-75. The facts in the record were sinply
insufficient to support the circuit court's inplicit finding of

excusabl e neglect. Id.

143 Conversely, in Mier v. Chanp's Sport Bar & Gill,

2001 W 20, 1943, 241 Ws. 2d 605, 623 NW2d 94, the court
affirmed the circuit court's finding of excusable neglect where
the circuit court found that the dilatory action was a result of
counsel's assunption that defendants were served sinultaneously.
Because the ~circuit court applied the proper standard and
properly considered both the policies against default judgnent
and the lack of prejudice to the plaintiff, there was no basis
to conclude that the circuit court erroneously exercised its
discretion. Id., 44.

44 In this case, National Union put forth affidavits
explaining its failure to respond wthin 45 days. According to
these affidavits, Nat i onal Uni on has devel oped witten
procedures to handle lawsuits filed against it and its insureds.
The Caspers' Conplaint was served on National Union's authorized
agent, and then received by Wisinger in New Jersey on My 11,
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2006. Wei singer reviewed the Conplaint and forwarded it on My
16 to Lanphear, a clainms specialist in Atlanta, Georgia, who
handl ed trucking liability accidents. It was not wuntil the
Caspers noved for default judgnent on June 20 that National
Uni on becane aware that the Conplaint had never been received by
Lanphear. Nat i onal Union pronptly filed a notion for
enl argenent of tinme on June 26, 2006

45 The notion and supporting affidavits assert that the
Complaint was inadvertently lost in the US.  Mil between
offices, despite the best efforts of Wisinger and National
Uni on. Lanphear's failure to ensure that an answer was filed
was due to his conplete ignorance that a Conplaint had been
served. As this breakdown in comrunication was not the product
of either Wisinger or Lanphear's actions, and occurred in spite
of the established claim processing procedures, National Union
argued that its failure to respond was the product of excusable
negl ect .

146 The <circuit court agreed. In a July 27, 2006,
hearing, Judge Foley cited Wisinger and Lanphear's affidavits
as evidence to support excusable neglect in the failure to
tinely answer and "good faith and pronpt efforts to rectify the
oversight when it was discovered.” He noted that National Union
has a process in place to assure tinely answers, but "it appears
that correspondence was |ost." Ref erencing the standard set

forth in Sentry Insurance Co. v. Royal |nsurance Co. of Anerica,

196 Ws. 2d 907, 539 N w2d 911 (Ct. App. 1995), Judge Fol ey
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found that National Union's conduct constituted excusable
negl ect .

147 At the court of appeals, the Caspers argued that "Il ost
in the mail" cannot constitute excusable neglect as a matter of
law. The court of appeals rejected this argunent, and we agree.
We cannot reject out-of-hand the possibility that a packet was
actually "lost in the mail,"” although courts should be skepti cal
of glib clainms that attribute fault to the United States Posta
Servi ce. Here, the affidavits from Wi singer and Lanphear show
that these individuals acted in normal fashion and that their
established routine worked previously to provide tinely answers
to the plaintiffs in this case. When an entity is processing
t housands of conplaints, a few inadvertent m shaps are bound to
occur . Courts should carefully scrutinize what steps an
organi zation has taken to avoid such mshaps, how quickly the
organi zation responds when it discovers its delinquency, and
whet her its delay has caused prejudice to the plaintiffs. The
circuit court here considered these factors, and the Caspers
have not shown that the circuit court erroneously exercised its
di scretion after considering all the circunstances invol ved.

148 Qur precedent has set "an extrenely high bar to

reverse excusabl e neglect determnations.” Phel ps v. Physicians

Ins. Co. of Ws., 2005 W 85, 972, 282 Ws. 2d 69, 698 N W2d

643 (Prosser, J., concurring in part, dissenting in part)

(reversed and renmanded on other grounds by Phel ps v. Physicians

Ins. Co. of Ws., 2009 W 74, 319 Ws. 2d 1, 768 N W2d 615).

As in Meier, the circuit court applied the proper standard and
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appropriately considered both the law s disfavor of default
judgnents and the |ack of prejudice to the Caspers. The Caspers
have failed to neet the high bar required for reversal

49 Accordingly, upon review of the circuit court's order
together with the affidavits submtted and the surrounding
ci rcunstances, we conclude that the circuit court did not
erroneously exercise its discretion in granting National Union's
notion to enlarge tine.

B. Direct Action Under Ws. Stat. 88 632.24 and 631.01

150 The second issue requires us to interpret multiple
statutes related to insurance. Statutory interpretation begins

with the |anguage of the statute. State ex rel. Kalal .

Crcuit Court for Dane Cnty., 2004 W 58, 945, 271 Ws. 2d 633,

681 N . W2d 110. "If the nmeaning of the statute is plain, we

ordinarily stop the inquiry." Seider v. O Connell, 2000 W 76,

143, 236 Ws. 2d 211, 612 N W2d 659. Statutory |anguage is
given its comon, ordinary, and accepted neaning, except for
technical or specifically defined words or phrases. Kalal, 271
Ws. 2d 633, 145. We interpret statutory |anguage in context—
that is, "as part of a whole; in relation to the |anguage of
surrounding or closely-related statutes; and reasonably, to
avoi d absurd or unreasonable results.” 1d., 146 (citing cases).

51 Chapter 631 of the Wsconsin Statutes is entitled
"I NSURANCE CONTRACTS GENERALLY." Chapter 632 is entitled
"1 NSURANCE CONTRACTS I N SPECI FI C LI NES. "

152 Wsconsin Stat. 8§ 632.24 relates to "Direct action
against insurer." It reads:
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Any bond or policy of i nsurance covering
liability to others for negligence makes the insurer
liable, up to the anobunts stated in the bond or
policy, to the persons entitled to recover against the
insured for the death of any person or for injury to
persons or property, irrespective of whether the
litability is presently established or is contingent
and to beconme fixed or certain by final judgnent
agai nst the insured.

153 The wording of this provision is broad enough to cover
insurance policies delivered or issued for delivery in this

state and insurance policies delivered or issued for delivery

outside this state. The words "Any . . . policy of insurance
covering liability to others" nmake the statute exceptionally
i ncl usi ve.

54 National Union argues, however, that § 632.24 s
governed and limted by the first section of ch. 631, nanely,

Ws. Stat. 8§ 631.01(1), which reads in part:

Application of statutes. (1) Ceneral. Thi s
chapter and ch. 632 apply to all insurance policies
and group certificates delivered or issued for

delivery in this state, on property ordinarily |ocated
in this state, on persons residing in this state when
the policy or group certificate is issued, or on
busi ness operations in this state, except:

(c) As otherwi se provided in the statutes.
Ws. Stat. § 631.01(1).

155 National Union argues that Ws. Stat. § 631.01(1)
covers only those policies delivered or issued for delivery in
this state and issued (a) on property ordinarily located in this
state, (b) on persons residing in this state when the policy or

group certificate is issued, or (c) on business operations in
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this state. In other words, National Union argues that delivery
or issuance for delivery 1in this state is a threshold
prerequisite under the statute, and because its policy was not
delivered or issued for delivery to TLC in Wsconsin, it is not
subj ect to direct action under § 632. 24.

156 National Union relies on Kenison. In Kenison, the
plaintiff brought suit against the Canadian insurer of a
Canadi an corporation whose enployee was driving a car from one
Canadi an | ocation to another. Keni son, 218 Ws. 2d at 702-03.
The insurer argued that it could not be subject to a direct
action under 8§ 632.24 because the insurance policy had not been
delivered or issued for delivery in Wsconsin. [d. at 703-04.
The court of appeals concluded, "the unanbiguous |anguage of
8 631.01, Stats., limts the application of 8§ 632.24, Stats., to
insurance policies delivered or issued for delivery in this
state.” 1d. at 710.

57 Both the <circuit court and the court of appeals
deternmined that Kenison was controlling in this case.* However,
the Caspers interpret 8 631.01(1) differently and offer a
grammatical construction of +the statute not considered in

Keni son.

“As the court of appeals correctly noted, it was wthout
authority to nodify, withdraw, or otherw se change the hol ding
in Kenison even if it wanted to. Casper, 323 Ws. 2d 80, 928
"[Qnly the suprenme court, the highest court in the state, has
the power to overrule, nodify or wthdraw |anguage from a
publ i shed opinion of the court of appeals.” Cook v. Cook, 208

Ws. 2d 166, 189-90, 560 N.W2d 246 (1997).
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158 The Caspers urge a disjunctive reading wth four
parallel, alternative clauses. They contend that the "or"
before the final clause nmakes clear that the clauses should be
read in the alternative, or disjunctive. In other words, the

Caspers ask us to read the statute as foll ows:

This chapter and ch. 632 apply to all insurance
policies and group certificates:

(1) delivered or issued for delivery in this
state, or

(2) on property ordinarily located in this
state, or

(3) on persons residing in this state when the
policy or group certificate is issued, or

(4) on business operations in this state.
159 Under the Caspers' construction of the statute, direct
action would be appropriate where any of these four conditions

is net. See V.DOH v. CGrcuit Court for Ozaukee Cnty., 154

Ws. 2d 576, 591 n.5, 453 N WwW2d 882 (1990) ("Wen a statute

contains a list of conditions, the 'or' between the final
subsections of the statutory 1list is to be read as a
di sjunctive."). To read the statute as advanced by National

Uni on, they argue, would do violence to the statutory | anguage
and render the clauses offset by commas superfl uous.

160 Before evaluating these interpretations of t he
statute, we think it is useful to exam ne the history of direct
action in Wsconsin.

61 One of Wsconsin's direct action statutes dates back

to 1925. Wsconsin Stat. 8 632.24 has its origin in ch. 341
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Laws of 1925. Chapter 341 created Ws. Stat. § 85.25 (1925),
whi ch read:

Any bond or policy of I nsurance covering
liability to others by reason of the operation of a
notor vehicle shall be deemed and construed to contain
the followng conditions: That the insurer shall be
liable to the persons entitled to recover for the
death of any person, or for injury to person or

property, caused by t he negl i gent operation
mai nt enance, use, or defective construction of the
vehicle described therein, such liability not to

exceed the anount naned in said bond or policy.
(Enmphasi s added.)

162 In the 1929 session, the |egislature renunbered
§ 85.25 to § 85.93. 8§ 2, ch. 454, Laws of 1929. In 1957
8§ 85.93 was renunbered as Ws. Stat. § 204.30(4). 8§ 18, ch.
260, Laws of 1957. That renunbering made the direct action
statute part of another inportant insurance provision passed in
1925. See ch. 372, Laws of 1925.°

163 In 1931 the legislature created a parallel direct
action statute. Ch. 375, Laws of 1931. The chapter anended an
existing civil procedure statute, Ws. Stat. 8§ 260.11 (1929), by

addi ng the follow ng | anguage:

In any action for danages caused by the negligent
operation, managenent or control of a notor vehicle,
any insurer of notor vehicles, which has an interest
in the outconme of such controversy adverse to the
plaintiff or any of the parties to such controversy,
or which by its policy of insurance assunes or
reserves the right to control the prosecution, defense
or settlenent of the claimor action of the plaintiff
or any of the parties to such claim or action, or

5> See infra, f71.
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which by its policy agrees to prosecute or defend the
action brought by the plaintiff or any of the parties
to such action, or agrees to engage counsel to
prosecute or defend said action, or agrees to pay the
costs of such litigation, is by this section nade a
proper party defendant in any action brought by
plaintiff on account of any cl aimagainst the insured.

(Enmphasi s added.)
164 After adoption of the 1931 anendnent, Ws. Stat.

8§ 204.30(4) and Ws. Stat. 8§ 260.11(1) were consistently I|inked
as Wsconsin's two direct action statutes.

65 In 1950 this court addressed the effect of the 1931
amendnent to 8§ 260.11 in an autonobile accident case in which a
deceased driver was covered by an insurance policy that was

i ssued in Massachusetts. Ritterbusch v. Sexmth, 256 Ws. 507,

512, 41 N.W2d 611 (1950). The court said:

If a policy containing a no-action clause is witten
in Wsconsin[,] of course the condition repugnant to
our statute is void, Lang v. Baumann, [213 Ws. 258,
251 N.W 461 (1933)], but to say that the sane thing
automatically applies when the contract is entered

into el sewhere gi ves W sconsin statutes an
extraterritoriality which we consider cannot be
sust ai ned.

166 The court noted that no Wsconsin case had been cited
whi ch held that the obligation of an autonobile liability policy
is to be interpreted by any |law other than the |law of the state

in which the contract was nade. Id. at 515. The court added:

The policy stands, then, as a contract mde in
Massachusetts whose obligations are established and to
be construed by the effect which Massachusetts |aw
gi ves them It is conceded that in that state the no
action clause is valid. This being so, it secured to
the insurer a valuable <contractual right and an
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application of sec. 260. 11(1) of the Wsconsin
statutes at the tine of performance would inpair that
right and is thus forbidden by sec. 10, art. I, of the
United States constitution.

167 1In a 1957 law review article, University of Wsconsin

| aw prof essor Janes B. MacDonal d observed:

The Wsconsin Supreme Court has consistently
held . . . that in the absence of waiver, no right of
direct action exists against an insurance conpany for
an accident in Wsconsin if the policy contains a no-
action clause and was issued in a state in which such
a clause is |egal.

James B. MacDonald, Direct Action Against Liability Insurance

Conpani es, 1957 Ws. L. Rev. 612, 616.
168 MacDonal d railed against this result, arguing that the

United States Suprene Court's decision in Watson v. Enployers

Liability Assurance Corp., 348 US. 66 (1954), elimnated

constitutional concerns, id. at 621-22, and calling upon the

Wsconsin legislature to "create a substantive right of direct

action against liability insurers for all injuries within its
boundaries wi thout regard to where the policy was issued,” id.
at 623.

169 The legislature responded in 1959. Ch. 380, Laws of
1959. It anmended Ws. Stat. 8§ 260.11(1) by adding the follow ng
| anguage:

The right of direct action herein given against an
insurer against liability for damages to persons other
than the insured arising out of the negligent
operation, nanagenment or control of a notor vehicle
shal | exist whether the policy of insurance sued upon
was issued or delivered in the state of Wsconsin or

not and whether or not the policy or contract of
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i nsurance contains a provision forbidding such direct
action, provided the accident or injury occurred in
the state of W sconsin.

I d. (enphasis added).
170 This language was nodified in 1967 to address the

results in Koss v. Hartford Accident & Indemity Co., 231 F.

Supp. 376 (WD. Ws.), aff'd 341 F.2d 472 (7th Cr. 1965), and
MIler v. Wadkins, 31 Ws. 2d 281, 142 N W2d 855 (1966), which

elimnated direct actions against insurers when the accidents
occurred outside Wsconsin, irrespective of where the policy was
delivered or issued for delivery. The 1967 anendnent elim nated
the 1959 |anguage and replaced it wth the followng: "If the
policy of insurance was issued or delivered outside the state of
Wsconsin, the insurer is by this section nade a proper party
defendant only if the accident or injury occurred in the state
of Wsconsin." See § 2, ch. 14, Laws of 1967.

171 The 1967 |anguage was proposed by the Legislative

Council. Its note in the drafting file explains:

The last sentence of 260.11(1) [1959] has been
del eted and a new provision added to change the result
in Mller v. Wadkins. The change makes it clear that
the 1959 anendnent relating to direct actions where
the accident occurred outside Wsconsin was intended

to apply to foreign issued contracts only. The new
| anguage should permt direct action where the policy
is issued or delivered outside Wsconsin, if the

accident occurs in the state.

Legislative Council drafter's note for Ws. Stat. § 260.11(1)
(1967) (citations omtted).

172 The essential |anguage in fornmer 8 260.11(1) is now
|ocated in Ws. Stat. 8§ 803.04(2). The essential [anguage in
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former Ws. Stat. 8§ 204.30(4) is now located in Ws. Stat.
8§ 632. 24. Section 803.04(2) explicitly and § 632.24 by
necessary inplication are intended to apply to liability
insurance policies delivered or issued for delivery outside
Wsconsin, so long as the "accident, injury or negligence
occurred in this state.”" Ws. Stat. 8§ 803.04(2)(a). O course,
they apply to Wsconsin-issued policies as well.

173 The question then is whether Ws. Stat. § 631.01(1)
sonehow overrides these two statutes to nake the delivery or
i ssuance for delivery wthin the state a prerequisite of direct
action. The answer is clearly "no." If we were to accept the
Caspers' interpretation of 8§ 631.01(1), it would be consistent
with our reading of Ws. Stat. 8§ 632.24 and Ws. Stat.
8§ 803.04(2). Conversely, if we were to accept National Union's
interpretation of the sanme |anguage, it would not elimnate the
exception in Ws. Stat. 8 631.01(1)(c), nanely, "As otherw se
provided in the statutes.” Direct action against an insurer is
clearly "provided in the statutes" on the facts of this case
irrespective of where the insurance policy was delivered or
i ssued for delivery.

174 As noted above, several inportant changes in insurance
law were made in 1925. 8§ 2, ch. 372, Laws of 1925 created Ws.
Stat. 8§ 204.30 (1925). Subsection (1) of the new statute read:

No policy of insurance against |oss or damge
resulting from accident to or injury suffered by an
enpl oye or other person and for which the person
insured is liable, or against loss or damge to
property caused by aninmals or by any vehicle drawn,
propelled or operated by any notive power, and for
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which loss or damage the person insured is |iable,
shall be issued or delivered in this state, by any
corporation or other insurer authorized to do business
in this state, unless there shall be contained wthin
such policy a provision that the insolvency or
bankruptcy of the person insured shall not release the
insurance carrier from the paynent of danages for
injury sustained or |oss occasioned during the life of
such policy, and stating that 1in case execution
against the insured is returned unsatisfied in an
action brought by the injured person, or his or her
personal representative in case death results fromthe
acci dent, because of such insolvency or bankruptcy,
then an action may be maintained by the injured
person, or his or her personal representatives against
such corporation under the terns of the policy for the
anount of the judgnent in the said action not
exceedi ng the anmount of the policy.

(Enmphasi s added.)

175 Over time, this provi si on was renunber ed and
ref or nul at ed. It is now contained in Ws. Stat. 8§ 632.22 and
reads:

Requi r ed provi si ons of l[Tability i nsurance

pol i ci es. Every liability insurance policy shal

provide that the bankruptcy or insolvency of the

insured shall not dimnish any liability of the

insurer to 3rd parties and that if execution against
the insured is returned unsatisfied, an action may be
mai nt ai ned against the insurer to the extent that the
liability is covered by the policy.

176 What is notable is that the new section begins wth
the words "Every liability insurance policy" and elimnates the
| anguage "issued or delivered in this state" that was in the
former statute. The Legislative Council Note to 8 632.22 in ch.
375, Laws of 1975, reads: "This section covers s. 204.30(1),
slightly enlarged to <cover all property damage liability

i nsurance, and much edited."
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177 W think this section, |like 8 632.24, applies to
insurance policies delivered or issued for delivery outside
W sconsin when the claim occurs in Wsconsin, Thus, § 632.22
woul d be another exception to Ws. Stat. 8 631.01(1) if we
agreed with National Union's interpretation of 8§ 631.01(1).

178 Accepting Nat i onal Uni on's i nterpretation of
8§ 631.01(1) would require the court to reject the Caspers
grammatical interpretation of subsection (1), explain away the
| anguage in the Legislative Council's Note to the section,® and
shoehorn statutes like 8 632.24 into the innocuous exception in
paragraph (c) of the subsection. On the other hand, accepting
the Caspers' interpretation would have very broad inplications
for insurance policies that were not delivered or issued for
delivery in Wsconsin—tnplications that go well beyond the
i ssue of direct action.

179 Qur ultimate determ nation of the neaning and scope of
8§ 631.01(1) will fundanentally change the nature of the statutes
that qualify as exceptions. Dependi ng on our interpretation of
the subsection, the permtted exceptions wll either be nore
expansive or nore limted than the provision in the front of the
subsecti on. W are not prepared to evaluate all t he
ram fications of such a determ nation

180 Consequently, we hold only that Ws. Stat. 8§ 632.24

applies to any policy of insurance covering liability,

® Sub. (1) applies to contracts used in this state." Ws.
Stat. § 631.01(1) (enphasis added).
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irrespective of whether that policy was delivered or issued for
delivery in Wsconsin, so long as the accident or injury occurs
in this state.’ Accordingly, the decision in Kenison is
overrul ed. On the second issue regarding direct action, the
deci sion of the court of appeals is reversed.

C. Personal Liability of Corporate Oficers

81 The Caspers brought suit against Wwnham for alleged
negligence in approving the route driven by Waring on the date
of the accident—a route, they assert, that could not have been
conpleted within federal safety requirenents and was therefore
illegal. The claim is against Wenham as an individual who was
allegedly negligent in the performance of his duties in his
capacity as a corporate officer of Bestway. Wenham asks us to
hold that, as a matter of |law, he cannot be held |iable.

182 The Caspers quote the following statenment in their
brief: "It is the general rule that an individual is personally
liable for all torts the individual commtted, notw thstanding
the person may have acted as an agent or under directions of
anot her . This rule applies to torts commtted by those acting
in their official capacities as officers or agents of a

corporation.” 3A WIIliam Meade Fletcher, Fletcher Cycl opedia of

the Law of Corporations, ch. 11, 8§ 1135 (2011).

183 Fl etcher IS a wdely recogni zed treatise on
cor porations. An earlier version of the treatise was cited in

1979 in Oxmans', 86 Ws. 2d at 692-93, to support the

" Ws. Stat. § 632.24 has the sanme reach as § 803.04(2).
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proposition that "[a]n individual is personally responsible for
his own tortious conduct."8

184 These propositions are readily understandable in
situations involving intentional torts such as fraudul ent
m srepresentation, or situations |like driving an autonobile
where a corporate officer's personal negligence would be treated
the sane as any other driver's. Id., at 693. These
propositions are not so clear, however, when a plaintiff seeks
to hold a corporate officer liable for his negligence in nmaking
an executive decision involving business.

185 Oxmans' presented one side of this dilemm. I n
Oxmans', the plaintiff nmeat conmpany brought suit against
Bl acketer Restaurant Associates, Inc., and Janes Bl acketer, an
of ficer of the corporation, for nore than $50,000 in unpaid neat
delivered to Blacketer's restaurants. Id. at 686, 690. The
lawsuit arose from a neeting between Oxmans' and Bl acketer, at
whi ch Oxmans' presented a proposed schedule for paynent of the
Bl acketer corporation's debt, and asked Bl acketer to personally

guarantee the outstanding account debt. ld. at 690. Bl acket er

8 See also 1-6 Matthew Bender & Co., Liability of Corporate
Oficers and Directors 8§ 6.07 (2010) ("A director or officer
must participate in the tort in order to be liable therefor.
The liability arises from one's conduct, not one's status as a
director or officer."); WA. Harrington, Annotation, Personal
Cvil VLiability of Oficer or Drector of Corporation for
Negl i gence of Subordinate Corporate Enployee Causing Personal
Injury or Death of Third Person, 90 A L.R 3d 916 (1980) ("An
officer . . . is not, nerely as a result of his standing as
such, personally liable for torts of corporate enployees; to
i ncur responsibility he nmust ordinarily be shown to have in sone
way participated in or directed the tortious act.").
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told Oxmans' that he was willing to sign the guarantee, but that
such an action was unnecessary because he personally, not the
corporation, was a general partner, and he, Blacketer, was
personally liable for the debt to Oxmans'. Id. It was later
determ ned that the insolvent corporate defendant, not Bl acketer
personal ly, was the general partner in the restaurants.® Id.

186 The court held that Bl acketer could be held personally
liable for the tort of fraudulent m srepresentation based on the
statements he nade to Oxmans'. Ild. at 692. Al t hough the
court's analysis focused on Blacketer's challenge to personal
jurisdiction, it addressed the question of personal liability

directly:

A corporate agent cannot shield hinmself from personal
liability for a tort he personally comits or
participates in by hiding behind the corporate entity;
if he is showmm to have been acting for the
corporation, the corporation also nmay be liable, but
the individual is not thereby relieved of his own
responsi bility.

187 In an enploynent context, the court considered the
liability of an enployee driver where the liability of the state

or munici pal vehicle ower was precluded by statute. Shannon v.

® Wenham argues that because Bestway is a solvent corporate
defendant, this court's holding in Oxmans' Erwin Meat Co. V.

Bl acket er, 86 Ws. 2d 683, 273 N. W 2d 285 (1979), IS
di sti ngui shabl e. VWile it my be true that Wnham unlike
Bl acketer, is not trying to "hide behind" an insolvent corporate
def endant, the solvency of a corporation alone is not

determ native of whether a corporate officer nay be held
personal Iy |iable.
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Cty of MI|waukee, 94 Ws. 2d 364, 289 N W2d 564 (1980). The

city's insurer, Continental Casualty Co., argued that the
enpl oyee driver could not be sued because the action against the
city as his enployer was barred. Id. at 369. The court
di sagreed on the basis of the fundanental idea that the enpl oyee
driver could be liable by virtue of his own alleged negligence.

Id. The Shannon court further explained:

Under the doctrine of respondeat superior an enployer
can be held vicariously liable for the negligent acts
of his enployees while they are acting wthin the

scope of their enploynent. The additional liability of
t he enpl oyer, however, does not shield the negligent
enpl oyee from his own personal liability, nor does it

supplant his liability with that of his enployer. It
provides only an alternative, and in sone cases a nore
lucrative, source from which the injured party nay
recover his damages.

Id. at 370 (citing Oxmans', 86 Ws. 2d at 692).

188 In the instant case, we are not asked to reconsider
either of these holdings. |ndeed, Wenham clearly states that he
"does not contend that Oxmans' stands for the proposition that a
corporate officer can never be held personally liable for non-
i ntentional conduct."

189 Instead, Wenham distinguishes Oxmans' on the basis
that the court was faced with an intentional tort commtted by a
corporate officer. In this case, the Caspers do not allege any
intentional tort; they allege negligence. Wenham ar gues that
the court of appeals erred in extending Oxmans' to this
si tuation. He also argues that the case |aw does not support

per sonal l[tability for a non-intentional tort where the
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corporate officer of a solvent and insured conpany was acting in
the scope of his duties.

190 Wenham contends that, iif the ~court of appeals’
decision to allow personal liability for negligence is allowed

to stand, "every CEO and officer of a trucking conpany can now

be subjected to personal liability for every vehicul ar accident
based upon virtually any negligence theory of liability." e
find this fear to be overstated. Accordingly, we decline to

hold that corporate officers may never be held personally I|iable
for negligent acts commtted in the scope of their corporate
duti es.

1919 In the alternative, Wnham argues that even if
corporate officers may be liable for non-intentional torts
commtted in the course of performng their job, public policy
consi derations should preclude liability in this case. In this
respect, we agree.

192 As a general rule, negligence is a question for the
fact-finder, and is therefore unsuited to notions for summary

j udgnent . Lanbrecht v. Estate of Kaczmarczyk, 2001 W 25, ¢2,

241 Ws. 2d 804, 623 N W2d 751. Neverthel ess, a court may
determne that public policy precludes liability even where the
plaintiff has proved the elenents of negligence. Gitzner, 235
Ws. 2d 781, 1926. Accordingly, "when the facts are not conplex
and the relevant public policy questions have been fully
presented, this court nmay determne whether public policy

precludes liability before trial." 1d., 126.
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193 In this case, the Conplaint states a claim for relief
and an answer was filed. The facts relevant to Wenhanis all eged
negligence are not particularly conplex; indeed, sone facts were
conceded for the purpose of Wwnhams summary judgnent notion.
Depositions were taken of Wnham Waring, Hofmann, and Marion
as well as Robert Coulter, a safety expert hired by the Caspers.
We therefore conclude that the facts of record are sufficiently
developed to allow the court to proceed to a public policy

anal ysi s. See Butler v. Advanced Drainage Sys., 2006 W 102

121, 294 Ws. 2d 397, 717 N W2d 760. In doing so, "we assune
there is negligence and that the negligence was a cause of the
injury, but for reasons of public policy, we prevent the claim

from proceeding."” Cole v. Hubanks, 2004 W 74, (97, 272

Ws. 2d 539, 681 N W2d 147.
194 Traditionally, the court has identified six public

policy factors that may operate to preclude liability:

(1) the injury IS t oo renot e from the
negligence; or (2) the injury is too wholly out of
proportion to the culpability of the negligent
tortfeasor; or (3) in retrospect it appears too highly
extraordinary that the negligence should have brought
about the harm or (4) because allowance of recovery
woul d pl ace too unreasonable a burden on the negligent
tortfeasor; or (5) because allowance of recovery would
be too likely to open the way for fraudul ent clains;
or (6) allowance for recovery would enter a field that
has no sensible or just stopping point.

I d., 98.
195 A court may find that liability is precluded on the

basis of any one of these factors. Snmaxwell v. Bayard, 2004 W

101, 9T41, 274 Ws. 2d 278, 682 N W2d 923. Wenham argues the
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first, second, fourth, and sixth factors to this court. It is
the first factor in particular—that the injury is too renote
fromthe negligence—that we find conpelling in this case.

196 Wenham did not hire Waring. He did not train
Wear i ng. He did not supervise Waring. In fact, he never net
the man driving the truck that collided with the Caspers
vehicle that day in Muy. Any negligence on Wenham s part was
remote from the Caspers' injury in ternms of tinme, distance, and
cause.

197 The route that Wenham all egedly approved was designed
at least a year and a half prior to the accident. I n Rockweit

v. Senecal, 197 Ws. 2d 409, 427-28, 541 N.W2d 742, we held

that the injury of a child who fell in a fire pit was too renote
from the alleged negligence of the defendant in choosing not to
extinguish the enbers the previous night. We concluded as a
matter of law "that the injury . . . suffered several hours
| ater outside [the defendant's] presence is too renpte from any
al l eged negligence on her part to inpose liability." Id. at
428.

198 Here, the injury suffered by the Caspers is simlarly
too renote from any alleged negligence Waring may have
commtted one-and-a-half years prior to the accident.

199 Wenhanis alleged negligence was not only renpte in
time, but also renote in space. Bestway was incorporated in
Ceorgia, and its operating headquarters is located in Ceorgia
Wenham s office is located in Onio. Wearing' s route, however,
originated in M| waukee, traveled through Indiana and Illinois,
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and ended in M I waukee. At no time did the route take Waring
through Chio or Georgia. Moreover, the accident itself took
place in Wsconsin. Any negligence on Wwnhams part in
approving a route, from his office in GChio, to be driven
entirely in other states, is sinply too far renoved from the
injury the Caspers suffered in Wsconsin. W note that
negligence attributable to acts outside Wsconsin would raise
i ssues involving conflict of |aws.

100 Finally, and nost significant, Waring was under the
i nfluence of at |east three prescription nedications at the tine
of the accident. The investigating officer's report notes,
"Wearing was under the influence of these drugs to such a degree
as to render himincapable of safely operating the notor vehicle
he was driving at the tinme of the crash,” in violation of Ws.
Stat. 8 346.63(2)(a)1l. There is no allegation that Wnham was
ever aware of Wearing's prescription drug use, or any evidence
that Wearing's use of prescription pain killers was related to
the allegedly illegal route he was driving. Furthernore, while
the investigating officer's report nmentions tw violations found
in Waring' s |ogbook, "these were both from May 8, 2003 and
probably did not have an effect on this crash.” Waring s drug
use raises significant questions of foreseeability for Wnham

1101 Amici Wsconsin Insurance Alliance and Wsconsin G vi

Justice Council direct us to the business judgnent rule as

Y Oxmans', 86 Ws. 2d at 692, stressed the fact that
Bl acketer's msrepresentation to Oxnans' "is alleged to have
been nmade . . . while he was physically present in the state.”
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support for the proposition that corporate officers cannot be
held liable in negligence for acts in the scope or course of

their official duties. In Einhorn v. Culea, 2000 W 65, 919,

235 Ws. 2d 646, 612 N.W2d 78, the court described the business
judgnment rule as "a judicially created doctrine that Ilimts
judicial review of corporate decision-nmaking when corporate
directors make business decisions on an informed basis, in good
faith and in the honest belief that the action taken is in the
best interests of the conpany."” The business judgnent rule is

now reflected in part in Ws. Stat. 8§ 180.0826

Unl ess the director or officer has know edge that
makes reliance unwarranted, a director or officer, in
di scharging his or her duties to the corporation, my
rely on information, opinions, reports or statenents,
val uation reports any of which may be witten or oral,

formal or informal, including financial statenents,
valuation reports and other financial dat a, if
prepared or presented by . . . [al]n officer or

enpl oyee of the <corporation whom the director or
officer believes in good faith to be reliable and
conpetent in the matters present ed.

102 However, the business judgnent rule, as expressed in
Einhorn and in Ws. Stat. § 180.0826, defines a corporate
officer's duties to a conpany's shareholders, not to third
parties. Thus, the business judgnment rule does not necessarily
i muni ze a corporate executive from liability for negligence.
Nonet hel ess, the very existence of a business judgnment rule

reflects public policy that corporate officers are allowed sone

|atitude to nake wong decisions wthout subjecting thenselves

to personal liability.

1 See also Ws. Stat. § 181.0855(1).
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103 This court has noted that "public policy is inexorably

tied to legal cause in Wsconsin." Fandrey v. Am Famly Mit.

Ins. Co., 2004 W 62, {15, 272 Ws. 2d 46, 680 N W2d 345
(internal quotations omtted). The purpose of the public policy
factors is to allow the court to step in to block liability,
even though the negligence is a cause of the injury. Id.
Applying these well-established principles, we conclude that,
even if Wenhamls approval of Waring's route was a cause of the
accident, "the results are so unusual, renote, or unexpected
that, in justice, liability ought not be inposed."” Koback v.
Crook, 123 Ws. 2d 259, 273, 366 N W2d 857 (1985) (superseded

by statute on other grounds, as stated in N chols v. Progressive

Nort hern I nsurance Co., 2008 W 20, 19 n.5, 308 Ws. 2d 17, 746

N. W2d 220).

104 In sum even if Wnham approved the route driven by
Wearing and even if such approval was negligent in |ight of
federal safety regulations, the Caspers' injury is sinply too
remote to make himpersonally |iable as an individual.

V. CONCLUSI ON

1205 In light of +the foregoing, we conclude that the
circuit court did not erroneously exercise its discretion in
finding excusable neglect and granting National Union's notion
to enlarge tine. Li kew se, the <circuit court did not
erroneously exercise its discretion by denying the Caspers
nmotion for default judgnent. W further hold that a policy need
not be delivered or issued for delivery in this state in order
to subject the insurer to a direct action under Ws. Stat.
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88 632.24 and 803.04(2). Accordingly, we overrule Kenison v.

Wellington Ins. Co. Finally, we hold that, while a corporate

officer may be liable in sone situations for non-intentional
torts commtted in the scope of his enploynent, in this instance
Wenham s actions are too renote to provide a basis for persona

liability.

By the Court.—Fhe decision of the court of appeals is
affirmed in part and reversed in part and the cause is renmanded
to the circuit court for further proceedings consistent wth

thi s opinion
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1106 ANN  WALSH BRADLEY, J. (concurring in part,
dissenting in part). | agree with the majority that the circuit
court did not erroneously exercise its discretion when it
enlarged the tinme for National Union to file an answer. I
further agree wth the mjority's determination that the
plaintiffs my maintain a direct action claim against National
Union under Ws. Stat. 8§ 632.24. Finally, | agree with the
majority that Wmnham a corporate officer, may be held
personally liable for negligent acts commtted within the scope
of his corporate duties.?

1107 I part ways wth the mgjority, however, when it
applies public policy considerations to preclude liability
against Wenham at this wearly stage in the «circuit court
pr oceedi ngs. The majority's justification for renpteness based
on time and distance is unsupportable in fact and in |aw
Further, | conclude that the facts are not sufficiently
devel oped at this stage to determ ne whet her Wenham s negli gence
was too renote from the cause of the accident to inpose

l[iability. Accordingly, | respectfully dissent.

! See, e.g., Lobato v. Pay Less Drug Stores, 261 F.2d 406,
408-09 (10th Cr. 1958) ("It is the general rule that if an
officer or agent of a corporation directs or participates
actively in the conmission of a tortious act or an act from
which a tort necessarily follows or may reasonably be expected
to follow, he is personally liable to a third person for
injuries proximately resulting therefrom But nerely being an
of ficer or agent of a corporation does not render one personally
liable for a tortious act of the corporation."); see also Escude
Cruz v. Otho Pharnmaceutical Corp., 619 F.2d 902, 907 (1st Gr.
1980); WIlson v. McLeod G| Co., 398 S. E.2d 586 (N. C. 1990).

1
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I

108 In this case, the relevant allegation agai nst Wnham
is that he negligently approved a route that was both illega
and unsafe. It was illegal because it could not be conpleted
within federal hours of service requirenments, and it was unsafe
because it permtted the driver no time to rest.

1109 The inplications of this case extend well beyond
Wenham  The inplications |ikew se extend beyond the plaintiffs,
who sustained permanent and severe injuries in the accident.
This case has inplications for all of us who make use of the
hi ghways and byways of this state and assume that truck drivers
are assigned routes that conply with federal safety regul ations.

1110 For the purposes of its public policy analysis, the
majority assunes—as it nust—that Wnhanms approval of the
illegal route was negligent.? Mjority op., Y93. It sets forth
the general rule that negligence is a question for the fact
finder. Id., 192. It also recognizes an exception to the
general rule: "when the facts are not conplex and the rel evant
public policy questions have been fully presented, this court
may determ ne whether public policy precludes liability before

trial.” Id. Relying on the fact that several depositions have

2 Although the mmjority asserts that it is assumng that
Wenham was negligent and that his negligence was a cause of the

injury, it undermnes this assertion by referring to his
"al |l eged" negligence and by mnimzing the allegations against
Wenham It likew se undermnes this assertion by questioning
whet her Wearing's drug use was foreseeable. The mmajority cannot
have it both ways. It cannot assune negligence for the sake of
applying the public policy factors, but then assert that the
public policy factors |imt liability because, in its

assessnent, it has questions about whether Wenham was negli gent.

2
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been conducted,® the majority contends that the relevant facts of

this case are "sufficiently developed' and "not particularly
conplex.” Id., 993. Utimately, the nmajority concludes that,
as a matter of public policy, this case should not be tried by a
jury. 1d., 11083.

111 The reason given by the mjority is that Whman's
negligence is too renote in tine, distance, and cause. Id.,
196. In particular, the majority relies on the follow ng facts:
(1) the route Wenham approved was designed at |east a year and a
half prior to the accident, id., 197; (2) Bestway is
incorporated in Georgia and Wenhamis office is in GChio, whereas
the accident occurred in Wsconsin, id., 199; and (3) the driver
of the truck was under the influence of prescription nedications
at the time of the accident, id., 100.*

I

112 This court has cautioned against taking liability
determ nations away from the jury by the application of public
policy factors. W have stated that "cases in which a causally
negligent tortfeasor is relieved of liability on judicial public
policy grounds are infrequent and present unusual and extrene

considerations.” Roehl Transp., Inc. v. Liberty Miut. Ins. Co.

31t appears that the record does not contain conplete
copies of the depositions. Rather, it contains only excerpts.

“* The mmjority also asserts that Wnham never met or
directly supervised Waring, the driver of the truck. Majority
op., T96. This assertion is a red herring. The rel evant
all egation here is that Wenham negligently approved the illega
and unsafe route that Waring was driving, not that Wnham
negligently trained or supervised Waring.

3
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2010 W 49, 191141, 325 Ws. 2d 56, 784 N W2d 542; Butler v.
Advanced Drainage Sys., 2006 W 102, 4919, 294 Ws. 2d 397, 717

N. W2d 760. It is only when it would "shock the conscience of
society to inpose liability" that the court should intervene.

Paw owski v. Am Fam Mit. Ins. Co., 2009 W 105, 962, 322

Ws. 2d 21, 777 N.W2d 67.

1113 The majority's tine-based justification for renoteness
cannot be supported. Wsconsin statutes and case |aw recognize
that a tortious act nmay cause an injury at sone |ater date, and
that the tortfeasor can be held liable for the non-inmediate
consequences of his actions—well beyond the year-and-a-half at
i ssue here.® Additionally, Wsconsin has adopted what is known
as the "discovery rule,” under which the statute of limtations
for tort clains begins to run on the date that the injured party

di scovers or should have discovered the injury. Hansen v. A H

Robins Co., Inc., 113 Ws. 2d 550, 335 N.W2d 578 (1983). The

di scovery rule enbodies Wsconsin's public policy—that a break
in time between a negligent act and an injury need not preclude
an injured plaintiff's recovery. The majority's determ nation
that the year-and-a-half interval between the negligence and the
injury renders Wwnhams negligence too renbte to permt

liability is unsupportable in fact and | aw.

® See, e.g., Ws. Stat. § 893.89 (pernitting a cause of
action for injury resulting from inprovenent to real property
when the injury occurs and the action comrences within 10 years
of the inprovenent); Zielinski v. A P. Geen Indus. Inc., 2003
W App 85, 263 Ws. 2d 294, 661 N W2d 491 (plaintiff was
allowed to maintain a lawsuit alleging that exposure to asbestos
in 1957-1963 resulted in a 1999 di agnosis of nesotheliom).

4
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114 Simlarly, the mpjority's contention that renoteness
in space warrants application of the public policy factors to
preclude liability is a non-starter. Bestway is engaged in a
national business that sends drivers to many different states.
Under those circunstances, Wnham can expect that his negligent
approval of an illegal route may produce direct consequences in
renote | ocations. | see no relevant distinction between an
accident in GCeorgia (where Bestway is incorporated) or Chio
(where Wehman keeps an office) and the accident that did occur
in Wsconsin, across several borders.

115 In this case, the real questions revolve around
causati on. The Ilegal cause question is whether Wnhanis
negli gent approval of an illegal route that was unsafe because
it would not permt the driver an opportunity to rest was

sufficiently renote from the accident that it would "shock the

conscience of society to inpose liability." Pawl owski, 322
Ws. 2d 21, ¢962. There also remain factual questions about
causati on. Such questions generally are "for the jury unless

the facts are so clear that reasonable persons could not differ

on the question.” Stewart v. WIlf, 85 Ws. 2d 461, 469, 271

N.W2d 79 (1978).

1116 The mjority foregoes factual developnent and short-
circuits a jury determnation. It appears to find that
Wearing's use of prescription nedication was the factual cause
of the accident and that Waring's wuse of prescription

medi cation was unrelated to the illegal route he was driving.
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See majority op., 9100. It inplies that any violation of safety

standards "probably did not have an effect on this crash." |I|d.
1117 When | search the record and the depositions relied

upon by the mgjority, | conclude that the facts are not so

clear. Instead, | determ ne that many factual questions remain.

1118 The nmjority bases its finding of fact that Waring' s
use of prescription nedication was the factual cause of the
accident on a single sentence contained within an investigator's
four-page report. See id. Wwen | review the report, | conclude
that it 1is significantly nore anbiguous than the nmajority
cont ends.

1119 A blood sanple was drawn from Waring imediately
after the accident, and it was |ater analyzed by an analyst at
the Wsconsin State Crine Laboratory. The blood was found to
contain Oxycodone, D azepam Nor di azepam Caf f ei ne, and
Tocopheral (Vitam n E)

1120 According to the investigator's report, the analyst
said "she would not use the word '"inpaired" in any testinony she

woul d give" regarding the drug levels in Waring' s bl ood:

[ The analyst] told nme that D azepam and Nordi azepam
are basically the sane drug and can be considered as
one when |ooking at the levels of it in the blood

[ The analyst] said she would not use the word
"inpaired” in any testinony she would give regarding
t hese bl ood |evels. She said she would testify that
t hese drugs are central nervous system depressants and
at these levels in a person's blood would cause an
increase in drowsiness and have a general sedating
effect on the person. [ The analyst] told me that the
anmount of Oxycodone in Waring's blood was slightly
above nornal therapeutic |levels, but she would need to
know nore about the anobunts taken and the tinefrane
that they were taken in before making a nore

6
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definitive statement about this. She said that the
| evel s of Diazepam Nordi azepam were slightly bel ow
normal therapeutic |evels, but again provided the sane
caveat regarding the dosage and tineframe in which the
drug was taken.

Utimately, the investigator concluded that the accident "was
caused by driver error on the part of Waring."

121 It is likewise unclear fromthis record that Waring's
prescription drug use was unrelated to the illegal route.
Wearing stated that he devel oped back pain in May of 2003, three
years after he began driving routes for Bestway, and that he had
been prescribed the three nedications he was taking at the tine
of the accident for his pain.

122 In his deposition, Waring explained that Bestway's
routes required him to mark his unloading tinme as off-duty, a
practice that violates federal safety regulations: "I would have
to mark ny unloading tine as off duty because |I would run out of
hours.”™ He stated that he felt tired on the day of the accident
and that he has felt tired on his overnight runs.

1123 It may be that Waring's fatigue and back pain stenmed
fromdriving an illegal route that could not be conpleted within

federal safety standards and was unsafe because it permtted

Wearing no time to rest. It may be that Wenhamls negligent
approval of the illegal route directly contributed to the
acci dent.

124 Once the facts are devel oped, reasonable mnds my
differ as to whether the plaintiffs' injuries are too renote
from Wenham s negligence to inpose liability. However, on this

record, | determne that many factual questions remain. Because
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this case does not present "unusual and extrene circunstances”
such that the application of public policy considerations is
appropriate at this time, | would remand to the circuit court
for trial.® Accordingly, | respectfully concur in part and
di ssent in part.

1125 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this concurrence/ di ssent.

® 1 also conclude that the business judgment rule, cited by
the majority at 9101, is irrelevant to a public policy analysis.

As the mjority acknow edges, the business judgnent rule

ci rcunscri bes an officer's liability to t he conpany' s
shareholders, not to third parties, and therefore does not
i mmunize a corporate executive from liability for hi s

negligence. 1d., 1102.
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