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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s '  deci s i on, 1 whi ch r ever sed Wal ker ' s 

t wo year  r econf i nement  or der  i mposed by t he Mi l waukee Count y 

Ci r cui t  Cour t ,  John A.  Fr anke,  Judge.   The cour t  of  appeal s 

det er mi ned t hat  t he r econf i nement  hear i ng was def ect i ve because 

not hi ng i n t he r ecor d i ndi cat es t hat  Judge Fr anke,  who di d not  

or i gi nal l y sent ence Wal ker ,  r evi ewed t he or i gi nal  sent enci ng 

t r anscr i pt  i n f ul l .    

                                                 
1 St at e v.  Wal ker ,  2007 WI  App 142,  302 Wi s.  2d 735,  735 

N. W. 2d 582.  
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¶2 Thi s appeal  pr esent s t he f ol l owi ng quest i on:  Di d t hi s  

cour t  cr eat e a per  se r ul e i n St at e v.  Br own2 t hat  a c i r cui t  

cour t  j udge must  r evi ew t he or i gi nal  sent enci ng t r anscr i pt  

bef or e r econf i ni ng a def endant ?  Wal ker  ar gues t hat  t he cour t  of  

appeal s pr oper l y i nt er pr et ed Br own and pr e- Br own deci s i ons t o 

concl ude t hat  when t he sent enci ng j udge and r econf i nement  j udge 

ar e di f f er ent ,  t he or i gi nal  sent enci ng t r anscr i pt  must  be r ead 

pr i or  t o t he r econf i nement  hear i ng.   The St at e,  on t he ot her  

hand,  ar gues t hat  Br own di d not  est abl i sh a per  se r equi r ement .    

¶3 We agr ee wi t h t he St at e and concl ude t hat  St at e v.  Gee3 

mi s i nt er pr et ed our  deci s i on i n Br own.   We concl ude t hat  a 

c i r cui t  cour t  i s not  r equi r ed t o r ead t he or i gi nal  sent enci ng 

t r anscr i pt  i n ever y r econf i nement  hear i ng.   Rat her ,  t he c i r cui t  

cour t  shoul d be f ami l i ar  wi t h t he par t i cul ar s of  t he case at  

i ssue.   That  can be accompl i shed i n any number  of  ways,  and we 

acknowl edge t hat  t hi s may di f f er  f r om case t o case.   As 

ar t i cul at ed i n Br own,  t he c i r cui t  cour t  must  deci de whi ch 

f act or s ar e r el evant  f or  consi der at i on i n any gi ven case,  and 

t he ci r cui t  cour t  must  use i t s di scr et i on as t o how i t  

ascer t ai ns t he i nf or mat i on needed t o consi der  t he r el evant  

f act or s.   Accor di ngl y,  we r ever se t he cour t  of  appeal s '  deci s i on 

i n t hi s case and over r ul e Gee.  

                                                 
2 St at e v.  Br own,  2006 WI  131,  298 Wi s.  2d 37,  725 

N. W. 2d 262.  

3 St at e v.  Gee,  2007 WI  App 32,  299 Wi s.  2d 518,  729 N. W. 2d 
424.  
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I  

¶4 The under l y i ng f act s ar e nei t her  r el evant  t o t hi s 

deci s i on nor  ar e t hey i n di sput e.   I n shor t ,  however ,  Wal ker  and 

anot her  per son conf r ont ed a man at  gun poi nt  i n an ef f or t  t o 

t ake t he man' s car .   Thei r  at t empt  t o t ake t he car  was 

unsuccessf ul ,  but  t hey di d f l ee t he scene wi t h t he v i ct i m' s car  

keys.   Wal ker  was subsequent l y appr ehended and char ged wi t h 

ar med r obber y.   Wal ker  pl ed gui l t y t o ar med r obber y wi t h use of  

f or ce as a par t y  t o a cr i me cont r ar y t o Wi s.  St at .  §§ 943. 32( 2) ,  

939. 05 ( 2001- 02) 4 bef or e t he Mi l waukee Count y Ci r cui t  Cour t ,  Jean 

W.  Di Mot t o,  Judge.   Judge Di Mot t o sent enced Wal ker  t o s i x year s 

i mpr i sonment ——t wo year s of  i ni t i al  conf i nement  and f our  year s of  

ext ended super vi s i on.   Just  weeks af t er  hi s r el ease t o ext ended 

super vi s i on,  Wal ker  commi t t ed a number  of  v i ol at i ons t hat  

pr ompt ed t he Depar t ment  of  Cor r ect i ons ( DOC)  t o r evoke hi s  

ext ended super vi s i on.  

¶5 Wal ker  t hen appear ed bef or e Judge Fr anke f or  a 

r econf i nement  hear i ng pur suant  t o Wi s.  St at .  § 302. 113( 9) ( am) .   

At  t he out set  of  t he hear i ng,  t he c i r cui t  cour t  i ndi cat ed t hat  

i t  had r evi ewed t he " Cour t  Memo"  pr epar ed by a " Pr obat i on/ Par ol e 

Agent "  f r om t he Depar t ment  of  Cor r ect i ons.   The cour t  memo 

cont ai ned i nf or mat i on per t i nent  t o r econf i nement  such as:  t he 

r el evant  dat es i ncl udi ng t he dat e of  t he of f ense,  convi ct i on,  

                                                 
4 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2001-

02 ver si on unl ess ot her wi se i ndi cat ed.  
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and r el ease t o ext ended super vi s i on;  Wal ker ' s  v i ol at i ons of  

ext ended super vi s i on;  a Pl ot k i n5 anal ysi s;  j ust i f i cat i ons f or  

r ei ncar cer at i on;  and a di scussi on of  t he under l y i ng cr i me,  

i nst i t ut i onal  conduct  r ecor d,  and conduct  whi l e on ext ended 

super vi s i on.   The depar t ment ' s  memo r ecommended t wo year s of  

r ei ncar cer at i on.  

¶6 At  t he r econf i nement  hear i ng,  t he pr osecut or  i nf or med 

t he ci r cui t  cour t  of  Wal ker ' s pr i or  j uveni l e r ecor d,  past  

hi st or y r egar di ng Wal ker ' s chi l dhood,  and t hat  t he St at e was i n 

agr eement  wi t h t he agent ' s r ecommendat i on of  t wo year s of  

r econf i nement .   Wal ker ' s counsel  agr eed t hat  a message needed t o 

be sent  t o Wal ker ,  but  he ar gued f or  ei ght  t o t wel ve mont hs of  

r ei ncar cer at i on.   He i nf or med t he ci r cui t  cour t  of  Wal ker ' s poor  

r el at i onshi p wi t h hi s agent  and descr i bed t he st r uggl es Wal ker  

f aced when bei ng r el eased f r om pr i son,  such as no j ob,  no money,  

and no phone ser vi ce f or  el ect r oni c moni t or i ng.   Wal ker  t hen 

spoke on hi s own behal f .    

¶7 I n concl udi ng t hat  t wo year s r econf i nement  was 

war r ant ed,  t he c i r cui t  cour t  di scussed t he f ol l owi ng poi nt s i n 

maki ng t he r ecor d at  t he r econf i nement  hear i ng:  

•  Wal ker ' s conf l i c t  wi t h hi s agent :  " When your  agent  
says you have t o do somet hi ng,  you have t o do i t .  
Whet her  you l i ke your  agent ,  whet her  your  agent  i s 
pol i t e about  i t ,  whet her  your  agent  even handl es i t  
wel l  or  not ,  you have t o put  up wi t h i t . "  

                                                 
5 See St at e ex r el .  Pl ot k i n v.  DHSS,  63 Wi s.  2d 535,  544- 45,  

217 N. W. 2d 641 ( 1974)  ( adopt i ng ABA gui del i nes t hat  est abl i shed 
t he dut i es of  an admi ni st r at i ve body and f act or s t o be 
consi der ed when exer ci s i ng di scr et i on t o r evoke pr obat i on) .  
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•  Wal ker ' s under l y i ng cr i me was " ser i ous. "  

•  The negl ect  Wal ker  suf f er ed t hr oughout  hi s 
chi l dhood,  whi ch,  t he c i r cui t  cour t  sur mi sed,  " ha[ d]  
somet hi ng t o do wi t h t he j uveni l e di f f i cul t i es you had 
and now t he adul t  di f f i cul t i es you' r e havi ng. "  

•  Abscondi ng was not  a sol ut i on t o what ever  
di f f i cul t i es Wal ker  was havi ng wi t h hi s agent .  " You 
ser ved t wo year s.   You got  out  and you bl ew i t  
i mmedi at el y and you bl ew i t  i n a bi g way.   You di dn' t  
commi t  a new of f ense,  at  l east  no maj or  of f ense,  and 
t her e i s no case pendi ng.   But  shor t  of  commi t t i ng a 
new cr i me,  you bl ew i t  about  as much as a per son can. "  

St at e v.  Wal ker ,  2007 WI  App 142,  ¶24,  302 Wi s.  2d 735,  735 

N. W. 2d 582.  

¶8 The ci r cui t  cour t  concl uded t hat  a " message has t o be 

sent  and anyt hi ng l ess t han hal f  of  t he r econf i nement  t i me woul d 

be i nsuf f i c i ent . "   I d.  

¶9 Wal ker  moved t he cour t  f or  post - convi ct i on r el i ef .   He 

asser t ed a number  of  t heor i es f or  r el i ef :  t he c i r cui t  cour t ' s  

consi der at i on of  i naccur at e i nf or mat i on,  t he cour t ' s  sent ence 

was undul y har sh,  hi s counsel  was i nef f ect i ve,  t he c i r cui t  cour t  

f ai l ed t o r evi ew t he i ni t i al  sent enci ng t r anscr i pt ,  and Wal ker  

set  f or t h a " new f act or "  whi ch war r ant ed a modi f i cat i on of  

r econf i nement .   I n a wr i t t en dec i s i on,  t he c i r cui t  cour t  deni ed 

Wal ker ' s post - convi ct i on mot i on.   The ci r cui t  cour t  wr ot e:    

The def endant  i s  cor r ect  t hat  t he r ecor d does not  
r ef l ect  whet her  I  had r evi ewed t he i ni t i al  sent enci ng 
t r anscr i pt  or  was speci f i cal l y awar e of  hi s ment al  
heal t h hi st or y.   I t  was my gener al  r econf i nement  
pr act i ce t o r evi ew at  l east  t he j udges'  sent enci ng 
comment s.   I  woul d somet i mes r evi ew mor e of  t he 
t r anscr i pt  dependi ng on t he par t i cul ar  c i r cumst ances 
of  t he case and t he ar gument s advanced by counsel .   I  
do not  r ecal l  whet her  I  r evi ewed t hi s par t i cul ar  
t r anscr i pt  and not e t hat  Judge Di Mot t o' s sent enci ng 
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r emar ks di d not  r ef er ence t he ment al  heal t h 
backgr ound.  

I d. ,  ¶25.  

¶10 The ci r cui t  cour t ,  c i t i ng t o St at e v.  Jones, 6 r easoned 

t hat  i t  was not  r equi r ed t o r evi ew t he or i gi nal  sent enci ng 

t r anscr i pt  pr i or  t o t he r econf i nement  hear i ng.   Addi t i onal l y,  

t he c i r cui t  cour t  st at ed t hat  i t  had now r evi ewed t he sent enci ng 

t r anscr i pt  and concl uded t hat  modi f i cat i on was not  war r ant ed.  

¶11 The cour t  of  appeal s consol i dat ed t wo appeal s br ought  

by Wal ker .   The f i r st  appeal  was i n r egar d t o a deni al  of  

Wal ker ' s pet i t i on f or  wr i t  of  habeas cor pus.   We,  however ,  ar e 

not  r evi ewi ng t hat  deci s i on.   I n t he second appeal ,  Wal ker  

asser t ed t hat  t he c i r cui t  cour t  er r ed by f ai l i ng t o consi der  or  

r ead t he or i gi nal  sent enci ng hear i ng t r anscr i pt .   The cour t  of  

appeal s r ever sed t he ci r cui t  cour t ' s  deci s i on and st at ed:  

Al t hough we concl ude t hat  t he c i r cui t  cour t  di d not  
er r oneousl y exer ci se i t s di scr et i on,  t hi s cour t  has 
hel d i n a deci s i on or der ed publ i shed on Febr uar y 28,  
2007,  [ Gee] ,  t hat  Br own di d cr eat e a per  se r ul e,  even 
t hough Br own i t sel f  di d not  so t r eat  i t s suggest i on 
t hat  r econf i nement  cour t s ' shoul d consi der '  t he 
or i gi nal  sent enci ng t r anscr i pt .   We ar e bound by Gee.   
We r espect f ul l y seek cl ar i f i cat i on f r om t he supr eme 
cour t  as t o whet her  i t  i nt ended t o cr eat e a per  se 
r ul e,  as Gee hel d,  or  whet her ,  as we now concl ude,  i t  
di d not .  

I d. ,  ¶30 ( c i t at i ons omi t t ed) .  

¶12 Judge Kessl er  concur r ed and wr ot e t hat  Br own di d 

cr eat e a per  se r ul e t hat  r equi r ed ci r cui t  cour t s t o r evi ew t he 

                                                 
6 St at e v.  Jones,  2005 WI  App 259,  288 Wi s.  2d 475,  707 

N. W. 2d 876.  
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or i gi nal  sent enci ng t r anscr i pt s at  r econf i nement  hear i ngs.   

Judge Kessl er  r emar ked:  

As we obser ved i n Gee,  ' [ i ] n Br own,  t he cour t  
.  .  .  i mposed on t r i al  cour t s t he r equi r ement  t hat  
t hey ' pr ovi d[ e]  r easoned expl anat i ons f or  
r econf i nement  deci s i ons. ' '   To pr ovi de t hose r easoned 
expl anat i ons,  t he cour t  i n Br own di scusses a number  of  
f act or s t hat  may be r el evant ,  and expl ai ns ' [ t ] hese 
f act or s ar e not  a mandat or y checkl i st ,  and we do not  
hol d t hat  a c i r cui t  cour t  must  exami ne each f act or  on 
t he r ecor d i n ever y case. '   The Br own cour t  t hen 
expl ai ns what  i s i mpor t ant  t o r evi ew i n or der  t o 
exami ne t he r el evant  f act or s:  

The or i gi nal  sent enci ng t r anscr i pt  i s  an 
i mpor t ant  sour ce of  i nf or mat i on on t he def endant  t hat  
di scusses many of  t he f act or s  t hat  c i r cui t  cour t s 
shoul d consi der  when maki ng a r econf i nement  deci s i on.   
The or i gi nal  sent enci ng t r anscr i pt  i s  r eadi l y 
avai l abl e f or  a c i r cui t  cour t  t o exami ne,  and t hose 
por t i ons t hat  ar e consi der ed by t he cour t  t o be 
r el evant  shoul d be ment i oned.  

One can onl y  wonder  how a r econf i nement  j udge who 
di d not  i mpose t he or i gi nal  sent ence coul d compl y wi t h 
t he supr eme cour t ' s  c l ear  i nst r uct i on t o exami ne t he 
r el evant  f act or s t he cour t  descr i bed i n Br own,  much 
l ess ment i on t hose por t i ons of  t he sent enci ng 
t r anscr i pt  whi ch ar e r el evant  t o t hose f act or s,  unl ess 
t he sent enci ng t r anscr i pt  has been r evi ewed.  

Wal ker ,  302 Wi s.  2d 735,  ¶34 ( Kessl er ,  J. ,  concur r i ng)  ( i nt er nal  

c i t at i ons and emphasi s omi t t ed) .  

I I  

¶13 I nt er pr et at i on of  our  own case l aw pr esent s a quest i on 

of  l aw t hat  we r evi ew de novo.   St at e v.  Kr awczyk,  2003 WI  App 

6,  ¶10,  259 Wi s.  2d 843,  657 N. W. 2d 77.   " The st andar ds 

gover ni ng appel l at e r evi ew of  an i mposed sent ence ar e wel l  

set t l ed.   A c i r cui t  cour t  exer ci ses i t s di scr et i on at  
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sent enci ng,  and appel l at e r evi ew i s l i mi t ed t o det er mi ni ng i f  

t he cour t ' s  di scr et i on was er r oneousl y exer ci sed. "   St at e v.  

Br own,  2006 WI  131,  ¶19,  298 Wi s.  2d 37,  725 N. W. 2d 262 ( c i t i ng 

St at e v.  Tayl or ,  2006 WI  22,  ¶17,  289 Wi s.  2d 34,  710 N. W. 2d 466 

and St at e v.  Gal l i on,  2004 WI  42,  ¶17,  270 Wi s.  2d 535,  678 

N. W. 2d 197) .   " A r econf i nement  hear i ng i s cer t ai nl y aki n t o a 

sent enci ng hear i ng and,  t her ef or e,  bot h ar e r ev i ewed on appeal  

t o det er mi ne i f  t her e has been an er r oneous exer ci se of  

di scr et i on. "   Br own,  298 Wi s.  2d 37,  ¶20.  

I I I  

¶14 As a pr el i mi nar y mat t er ,  whi l e t he i ssue bef or e t he 

cour t  i s  moot  because Wal ker  has compl et ed hi s r econf i nement  

t er m and t hus our  deci s i on wi l l  not  af f ect  t he under l y i ng 

cont r over sy,  we may at  t i mes consi der  a moot  i ssue i f  i t  i s  of  

" gr eat  publ i c i mpor t ance or  ar i ses f r equent l y enough t o war r ant  

a def i ni t i ve deci s i on t o gui de t he ci r cui t  cour t s. "   St at e ex 

r el .  Ri esch v.  Schwar z,  2005 WI  11,  ¶12,  278 Wi s.  2d 24,  692 

N. W. 2d 219.   Because ci r cui t  cour t s r egul ar l y  pr esi de over  

r econf i nement  hear i ngs,  we r evi ew t he i ssue at  hand even t hough 

i t  i s  moot .    

¶15 I n shor t ,  we concl ude t hat  Gee mi si nt er pr et s our  

deci s i on i n Br own.   Gee pl aces addi t i onal  r equi r ement s on a 

c i r cui t  cour t  j udge.   A c i r cui t  cour t  i s  not  r equi r ed t o r ead 

t he or i gi nal  sent enci ng t r anscr i pt  i n ever y case. 7  Rat her ,  t he 

                                                 
7 We r ecogni ze t hat  of t en c i r cui t  cour t  j udges do conduct  

such a r evi ew and such a r evi ew i s of t en war r ant ed.  
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c i r cui t  cour t  shoul d be f ami l i ar  wi t h t he case.   I t ,  however ,  

can accompl i sh t he r equi s i t e f ami l i ar i t y i n a number  of  ways,  

and we acknowl edge t hat  t hi s may di f f er  f r om case t o case.   As 

ar t i cul at ed i n Br own,  t he c i r cui t  cour t  must  deci de whi ch 

f act or s ar e r el evant  f or  consi der at i on i n any gi ven case,  and 

t he ci r cui t  cour t  must  use i t s di scr et i on as t o how i t  

ascer t ai ns t he i nf or mat i on needed t o consi der  t he r el evant  

f act or s.  

A 

¶16 Our  deci s i on i n Br own was t he f i r st  t i me we set  f or t h 

any gui del i nes r egar di ng what  f act or s a c i r cui t  cour t  shoul d 

consi der  at  a r econf i nement  hear i ng.   Br own,  298 Wi s.  2d 37,  ¶5.   

Our  deci s i on t oday shoul d i n no way be const r ued t o al t er  t he 

gui dance set  out  i n Br own.   As st at ed i n Br own,  c i r cui t  cour t  

j udges must  gi ve r easoned expl anat i ons f or  r econf i nement  

deci s i ons.   I d. ,  ¶29.   However ,  we do not  " set  f or t h a r equi r ed 

checkl i st  t hat  must  be f ol l owed i n ever y i nst ance. "   I d. ,  ¶45.    

¶17 I n maki ng a r econf i nement  deci s i on,  " we expect  t hat  

c i r cui t  cour t s wi l l  usual l y consi der  [ t he r ecommendat i on f r om 

DOC, ]  t he nat ur e and sever i t y of  t he or i gi nal  of f ense,  t he 

c l i ent ' s i nst i t ut i onal  conduct  r ecor d,  as wel l  as t he amount  of  

i ncar cer at i on necessar y t o pr ot ect  t he publ i c f r om t he r i sk of  

f ur t her  cr i mi nal  act i v i t y,  t aki ng i nt o account  t he def endant ' s 

conduct  and t he nat ur e of  t he v i ol at i on of  t er ms and condi t i ons 

dur i ng ext ended super vi s i on. "   I d. ,  ¶¶34,  45.   " The 

r econf i nement  per i od i mposed shoul d be t he mi ni mum amount  t hat  

i s  necessar y t o pr ot ect  t he publ i c,  t o pr event  depr eci at i on of  
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t he ser i ousness of  t he of f ense,  and t o meet  t he def endant ' s 

r ehabi l i t at i ve needs. "   I d.   Ci r cui t  cour t s may al so consi der  

" ' what  bal ance of  t i me bet ween r enewed i ncar cer at i on and f ur t her  

[ ]  [ ext ended]  super vi s i on i s most  l i kel y t o pr ot ect  soci et y and 

at  t he same t i me t o f aci l i t at e t he v i ol at or ' s t r ansi t i on bet ween 

pr i son and uncondi t i onal  f r eedom. ' "   I d. ,  ¶35 ( c i t at i on 

omi t t ed) .   Ot her  f act or s t hat  may be r el evant  i ncl ude 

" consi der at i on of  t he def endant ' s r ecor d,  at t i t ude,  and capaci t y  

f or  r ehabi l i t at i on,  and t he r ehabi l i t at i ve goal s t o be 

accompl i shed by i mpr i sonment  f or  t he t i me per i od i n quest i on i n 

r el at i on t o t he t i me l ef t  on t he v i ol at or ' s or i gi nal  sent ence. "   

I d. ,  ¶36.  

¶18 We r ecogni ze t hat  not  al l  f act or s wi l l  appl y i n ever y 

case.   I d. ,  ¶39.   Accor di ngl y,  i t  i s  appr opr i at e f or  t he c i r cui t  

cour t  t o " i dent i f y t he gener al  obj ect i ves of  gr eat est  

i mpor t ance,  and descr i be t he f act or s and ci r cumst ances r el evant  

t o t hose obj ect i ves. "   I d.   " [ I ] t  i s  wi t hi n t he c i r cui t  cour t ' s 

di scr et i on t o deci de what  wei ght  shoul d be gi ven t o a par t i cul ar  

f act or  i n a par t i cul ar  case, "  and t he amount  of  r equi s i t e 

expl anat i on wi l l  var y f r om case t o case.   I d.  ( c i t at i on 

omi t t ed) .  

¶19 As st at ed i n Br own,  t he or i gi nal  sent enci ng t r anscr i pt  

can be an i mpor t ant  sour ce of  i nf or mat i on r egar di ng t hese 

f act or s and i s  gener al l y r eadi l y avai l abl e.   I d. ,  ¶38.   

I nf or mat i on per t ai ni ng t o t he r el evant  f act or s may al so be f ound 
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i n t he cour t  memo8 or  ot her  document s i n t he c i r cui t  cour t ' s  

f i l e.   Addi t i onal l y,  t he pr osecut or  and def ense counsel  wi l l  

of t en r evi ew t he f i l e,  whi ch i nc l udes t he sent enci ng t r anscr i pt ,  

t o pr epar e f or  t he hear i ng.   Bot h def ense counsel  and t he 

pr osecut or  ar e cer t ai nl y abl e t o pr ovi de t he ci r cui t  cour t  wi t h 

i nf or mat i on per t ai ni ng t o r econf i nement  and even di r ect  t he 

cour t  t o mat t er s i n t he f i l e r el evant  f or  r evi ew.   I n f act ,  i n 

Br own,  we ur ged " t he pr osecut or ,  def ense counsel ,  and t he 

def endant  t o br i ng t o t he cour t ' s  at t ent i on any f act or s and 

ci r cumst ances,  whi ch may be par t i cul ar l y r el evant  t o t he 

gui del i nes di scussed [ i n Br own] . "   I d. ,  ¶40.   The par t i es ar e,  

t her ef or e,  encour aged t o i dent i f y r el evant  i nf or mat i on f r om t he 

sent enci ng t r anscr i pt  or  any ot her  document  and br i ng i t  t o t he 

c i r cui t  cour t ' s  at t ent i on,  so t he j udge may t hen speci f i cal l y 

r evi ew t hat  i nf or mat i on.     

¶20 Whi l e t he c i r cui t  cour t  may ascer t ai n r el evant  

i nf or mat i on f r om a number  of  sour ces,  we do not  r equi r e t hat  any 

one sour ce or  l i s t  of  sour ces be ut i l i zed i n ever y case.   

Rat her ,  we mer el y r equi r e t hat  t he c i r cui t  cour t  be f ami l i ar  

wi t h t he case bef or e i t .   Ul t i mat el y,  i t  i s  f or  t he c i r cui t  

                                                 
8 The " Cour t  Memo"  i s a document  pr epar ed by a 

" Pr obat i on/ Par ol e Agent "  f r om t he Depar t ment  of  Cor r ect i ons.   I t  
cont ai ns i nf or mat i on per t i nent  t o r econf i nement  such as:  t he 
r el evant  dat es i ncl udi ng t he dat e of  t he of f ense,  convi ct i on,  
and r el ease t o ext ended super vi s i on;  v i ol at i ons of  ext ended 
super vi s i on;  a Pl ot k i n anal ysi s;  j ust i f i cat i ons f or  
r ei ncar cer at i on;  and a di scussi on of  t he under l y i ng cr i me,  
i nst i t ut i onal  conduct  r ecor d,  and conduct  whi l e on ext ended 
super vi s i on.  
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cour t  t o det er mi ne t he appr opr i at e manner  i n whi ch t o accompl i sh 

t hi s,  and i t  may var y based upon t he par t i cul ar  case.    

¶21 I n t he case at  hand,  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on.   Whi l e t he j udge coul d not  

r ecal l  whet her  he r ead t he or i gi nal  sent enci ng t r anscr i pt  pr i or  

t o t he r econf i nement  hear i ng,  t he r ecor d r ef l ect s t hat  t he j udge 

was f ami l i ar  wi t h t he f i l e,  and he di d gi ve a r easoned 

expl anat i on f or  hi s r econf i nement  deci s i on.   Mor eover ,  t he 

c i r cui t  cour t  j udge st at ed t hat  i t  was hi s usual  pr act i ce t o 

r evi ew t he sent enci ng cour t ' s  comment s and t hat  he woul d r evi ew 

mor e of  t he hear i ng t r anscr i pt  i f  appr opr i at e,  but  he coul d not  

r ecal l  whet her  he had done so i n Wal ker ' s case.  

B 

¶22 I n Gee,  t he cour t  of  appeal s r el i ed on Br own,  298 

Wi s.  2d 37,  ¶38,  t o concl ude t hat  t he c i r cui t  cour t  must  r evi ew 

t he or i gi nal  sent enci ng t r anscr i pt  ever y t i me i t  pr esi des over  a 

r econf i nement  hear i ng.   St at e v.  Gee,  2007 WI  App 32,  ¶15,  299 

Wi s.  2d 518,  729 N. W. 2d 424.   The cour t  of  appeal s,  i n Gee,  

concl uded t hat  gi ven t he st at ement  i n Br own r egar di ng t he 

i mpor t ance of  sent enci ng t r anscr i pt s,  i t  was puzzl ed t hat  t he 

St at e,  i n Gee,  woul d ar gue t hat  t he t r i al  cour t  need not  r evi ew 

t he or i gi nal  t r anscr i pt .   I d.  

¶23 Whi l e we di d emphasi ze t he l i kel y usef ul ness of  t he 

sent enci ng t r anscr i pt  i n our  Br own deci s i on,  we di d not  i nt end 

f or  t hat  t o be const r ued as a per  se r ul e t hat  c i r cui t  cour t s 

must  r ead t he or i gi nal  sent enci ng t r anscr i pt  bef or e ever y 

r econf i nement  hear i ng.   Rat her ,  we l eave i t  t o t he c i r cui t  
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cour t ' s  di scr et i on t o det er mi ne whi ch f act or s ar t i cul at ed i n 

Br own ar e r el evant ,  and we l eave i t  t o t he ci r cui t  cour t  t o 

det er mi ne how best  t o ascer t ai n i nf or mat i on per t ai ni ng t o t he 

r el evant  f act or s.   Whi l e i t  cer t ai nl y may be good pr act i ce f or  

t he c i r cui t  cour t  t o r evi ew t he sent enci ng t r anscr i pt ,  i t  may 

not  al ways be necessar y,  and t her ef or e,  we do not  cr eat e a 

per  se r ul e,  but  i nst ead l eave i t  t o t he t r i al  cour t ' s  

di scr et i on.  

¶24 Accor di ngl y,  we over r ul e Gee t o t he ext ent  t hat  i t  

cr eat es a r equi r ement  t hat  c i r cui t  cour t  j udges must  r ead t he 

or i gi nal  sent enci ng t r anscr i pt  pr i or  t o ever y r econf i nement  

hear i ng.   Addi t i onal l y,  t o t he ext ent  ot her  cases cal l  f or  such 

a r equi r ement ,  we r ej ect  t hei r  di r ect i ves.  

¶25 Wal ker  ar gues t hat  r egar dl ess of  whet her  Gee 

mi si nt er pr et ed Br own,  t he r ul e est abl i shed i n Gee i s r easonabl e.   

Wal ker  asser t s,  " [ t ] he obl i gat i on t hat  t he new r econf i nement  

j udge r evi ew t he r el evant  r ecor d,  i ncl udi ng t he t r anscr i pt  of  

any pr i or  hear i ngs,  i s sound publ i c pol i cy and good common 

sense. "   We,  however ,  r ej ect  a r i gi d appr oach t hat  r equi r es 

j udges t o r ead speci f i c  document s i n ever y case,  and i nst ead,  we 

l eave i t  t o t he c i r cui t  cour t ' s  di scr et i on as t o how i t  

f ami l i ar i zes i t sel f  wi t h t he f i l e.         

¶26 Wal ker ,  r el y i ng pr i mar i l y on St at e v.  Reynol ds,  ar gues 

t hat  even pr e- Br own cour t  of  appeal s '  deci s i ons est abl i shed t hat  

a c i r cui t  cour t  must  r evi ew t he or i gi nal  sent enci ng t r anscr i pt  

pr i or  t o a r econf i nement  hear i ng.   We r ej ect  t hi s ar gument .   

Reynol ds was a sent enci ng af t er  r evocat i on of  pr obat i on case and 
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not  a r econf i nement  hear i ng case.   St at e v.  Reynol ds,  2002 WI  

App 15,  249 Wi s.  2d 798,  643 N. W. 2d 165.   Mor eover ,  Reynol ds di d 

not  est abl i sh such a br i ght - l i ne r ul e.   I d. ,  ¶¶9- 11,  13- 15.   

Rat her ,  Reynol ds suppor t s t he concl usi on t hat  r evi ewi ng t he 

or i gi nal  sent enc i ng t r anscr i pt  may be necessar y i n some cases.   

I d.   For  exampl e,  i n Reynol ds,  a r evi ew of  t he or i gi nal  

sent enci ng t r anscr i pt ,  i n or der  t o ascer t ai n t he sever i t y of  t he 

or i gi nal  of f ense,  was " essent i al  t o a f ai r  sent enci ng af t er  

r evocat i on. "   I d. ,  ¶11.   To t he ext ent  t hat  Reynol ds even 

suppor t s Wal ker ' s ar gument ,  t he cour t  of  appeal s seemi ngl y had 

conf l i c t i ng publ i shed deci s i ons pr i or  t o Br own and Gee.   Compar e 

Reynol ds wi t h St at e v.  Jones,  2005 WI  App 259,  ¶13,  288 

Wi s.  2d 475,  707 N. W. 2d 876 ( r ej ect i ng t he def endant ' s ar gument  

t hat  under  Reynol ds,  a j udge must  r evi ew t he or i gi nal  sent enci ng 

t r anscr i pt  pr i or  t o a r econf i nement  hear i ng) .   Our  deci s i on 

t oday r esol ves any pot ent i al  conf l i c t s t hat  exi st ed at  t he cour t  

of  appeal s——no per  se r ul e exi st s.  

¶27 Because we di d not  cr eat e a per  se,  r i gi d r ul e i n 

Br own t hat  t he or i gi nal  sent enci ng t r anscr i pt  must  be r ead ever y 

t i me,  ar gument s about  whet her  t hat  " r ul e"  appl i es r et r oact i vel y  

ar e i r r el evant  and need not  be addr essed.      

I V 

¶28 We concl ude t hat  Gee mi si nt er pr et ed our  deci s i on i n 

Br own.   A c i r cui t  cour t  i s  not  r equi r ed t o r ead t he or i gi nal  

sent enci ng t r anscr i pt  i n ever y r econf i nement  hear i ng.   Rat her ,  

t he c i r cui t  cour t  shoul d be f ami l i ar  wi t h t he par t i cul ar s of  t he 

case at  i ssue.   That  can be accompl i shed i n any number  of  ways,  
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and we acknowl edge t hat  t hi s may di f f er  f r om case t o case.   As 

ar t i cul at ed i n Br own,  t he c i r cui t  cour t  must  deci de whi ch 

f act or s ar e r el evant  f or  consi der at i on i n any gi ven case,  and 

t he ci r cui t  cour t  must  use i t s di scr et i on as t o how i t  

ascer t ai ns t he i nf or mat i on needed t o consi der  t he r el evant  

f act or s.   Accor di ngl y,  we r ever se t he cour t  of  appeal s '  deci s i on 

i n t hi s case and over r ul e Gee.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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