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version will appear in the bound 
volume of the official reports.   

No.   2005AP2998  
( L. C.  No.  2005CV129)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
State of Wisconsin ex rel. Brian L. Buswell, 
 
          Plaintiff-Appellant-Petitioner, 
 
     v. 
 
Tomah Area School District, 
 
          Defendant-Respondent. 
 
 
 

FILED 
 

JUN 13, 2007 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rights 

declared.  Reversed and cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Br i an Buswel l ,  

seeks r evi ew of  an unpubl i shed cour t  of  appeal s deci s i on 

af f i r mi ng a j udgment  t hat  di smi ssed hi s c l ai ms t hat  t he Tomah 

Ar ea School  Di st r i ct  v i ol at ed t he publ i c not i ce r equi r ement s of  

Wi sconsi n' s open meet i ngs l aw. 1  He asser t s t hat  t he cour t  of  
                                                 

1 See Buswel l  v.  Tomah Ar ea School  Di st . ,  No.  2005AP2998,  
unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Jul y 6,  2006) ( af f i r mi ng a 
j udgment  of  t he Ci r cui t  Cour t  f or  Monr oe Count y,  Mi chael  J.  
McAl pi ne,  Judge) ;  Wi s.  St at .  § 19. 84 ( 2003- 04) ( al l  r ef er ences t o 
t he Wi sconsi n St at ut es ar e t o t he 2003- 04 ver si on unl ess 
ot her wi se not ed) .  
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appeal s er r ed when i t  concl uded t hat  t he Tomah Boar d of  

Educat i on pr ovi ded adequat e not i ce t hat  i t  woul d be consi der i ng 

t he Tomah Educat i on Associ at i on' s mast er  cont r act  at  i t s  June 1,  

2004,  meet i ng and a new hi r i ng pr ocedur e f or  coaches at  bot h i t s  

June 1 and June 15,  2004,  meet i ngs.  

¶2 Buswel l  advances t hat  t he not i ces v i ol at ed Wi s.  St at .  

§ 19. 84( 2)  because t hey wer e not  r easonabl y l i kel y t o appr i se 

member s of  t he publ i c of  t he subj ect  mat t er  of  t he meet i ngs and 

t hat  t he not i ces ar e i nconsi st ent  wi t h t he pol i c i es f or  t he open 

meet i ngs l aw as set  f or t h i n Wi s.  St at .  §§ 19. 81( 1)  and ( 4) .   I n 

essence,  Buswel l  cont ends t hat  t hi s cour t  shoul d adopt  a 

r easonabl eness st andar d f or  det er mi ni ng t he degr ee of  

speci f i c i t y r equi r ed i n i dent i f y i ng t he subj ect  mat t er  of  a 

meet i ng i n or der  t o compl y wi t h t he not i ce pr ovi s i on of  t he open 

meet i ngs l aw.   

¶3 We concl ude t hat  t he pl ai n meani ng of  

Wi s.  St at .  § 19. 84( 2)  set s f or t h a r easonabl eness st andar d,  and 

t hat  such a st andar d st r i kes t he pr oper  bal ance cont empl at ed i n 

Wi s.  St at .  §§ 19. 81( 1)  and ( 4)  bet ween t he publ i c ' s r i ght  t o 

i nf or mat i on and t he gover nment ' s  need t o ef f i c i ent l y conduct  i t s  

busi ness.  Appl y i ng t hat  st andar d,  we det er mi ne t hat  t he June 1 

not i ce was i nsuf f i c i ent  under  § 19. 84( 2)  and cont r ar y t o t he 

pol i c i es i n §§ 19. 81( 1)  and ( 4)  because i t  f ai l ed t o r easonabl y 

appr i se member s of  t he publ i c t hat  i t  woul d consi der  t he Tomah 

Educat i on Associ at i on' s mast er  cont r act  at  t hat  meet i ng.   We 

f ur t her  det er mi ne,  however ,  t hat  t he f ai l ur e t o det ai l  t he new 

hi r i ng pr ocedur e f or  coaches cont ai ned i n t he new mast er  
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cont r act  r ender s nei t her  t he June 1 nor  t he June 15 not i ce 

i nsuf f i c i ent  because i t  woul d not  be r easonabl e t o r equi r e such 

det ai l  i n t hese ci r cumst ances.  Accor di ngl y,  we r ever se t he cour t  

of  appeal s and r emand t he cause t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs.  

I  

¶4 I n June 2004,  t he Tomah Boar d of  Educat i on ( " Boar d" )  

hel d t wo meet i ngs r egar di ng a new mast er  cont r act  bet ween t he 

Tomah Educat i on Associ at i on ( " TEA" )  and t he Tomah Ar ea School  

Di st r i ct  ( " School  Di st r i ct " )  f or  t he 2003- 04 and 2004- 05 school  

year s.   Pr i or  t o t he June meet i ngs,  Tomah communi t y member s had 

expr essed concer ns over  a pr oposal  t o i ncl ude a pr ovi s i on gi v i ng 

pr i or i t y t o TEA member s over  ot her  candi dat es f or  at hl et i c 

coachi ng posi t i ons i n t he new TEA mast er  cont r act .   The r ecor d 

r ef l ect s t hat  no pr evi ous TEA mast er  cont r act  cont ai ned a 

pr ocedur e f or  hi r i ng at hl et i c coaches.  

¶5 Pr i or  t o t he June 1 meet i ng,  16 communi t y member s,  

i ncl udi ng Buswel l ,  sent  a l et t er  t o t he Boar d r egar di ng t he 

School  Di st r i ct ' s  pol i cy f or  hi r i ng coaches.   The l et t er  

expr essed concer n about  t he possi bi l i t y  t hat  t he Boar d woul d 

adopt  a new hi r i ng pol i cy f or  coaches and obj ect ed t o i ncl udi ng 

any such pol i cy i n t he new TEA cont r act .    

¶6 On June 1,  2004,  t he School  Boar d hel d a speci al  

meet i ng i n c l osed sessi on t o di scuss t he pr ovi s i ons of  t he new 

TEA mast er  cont r act .   The Boar d had i ssued a publ i c not i ce of  

t he agenda whi ch st at ed:   
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Cont empl at ed cl osed sessi on f or  consi der at i on and/ or  
act i on concer ni ng empl oyment / negot i at i ons wi t h 
Di st r i ct  per sonnel  pur suant  t o Wi s.  St at .  
§ 19. 85( 1) ( c) . 2 

¶7 Dur i ng t he June 1 c l osed sessi on,  t he Boar d 

t ent at i vel y appr oved t he TEA mast er  cont r act  subj ect  t o TEA 

r at i f i cat i on and r at i f i cat i on by t he Boar d i n open sessi on.   The 

new mast er  cont r act  i ncl uded t he pr ef er ent i al  hi r i ng pr ocedur e 

f or  coaches gi ven t o TEA member s over  ot her  appl i cant s who wer e 

not  member s of  TEA.   

¶8 On June 15,  2004,  t he Boar d hel d a r egul ar  meet i ng 

pr eceded by a publ i c not i ce st at i ng,  i n r el evant  par t :   

New Busi ness——Consi der at i on and/ or  Act i on on t he 
Fol l owi ng:  

 .  .  .   

TEA Empl oyee Cont r act  Appr oval  

Dur i ng t he open sessi on of  t he June 15 meet i ng,  t he Boar d 

of f i c i al l y  r at i f i ed t he TEA mast er  cont r act  t hat  had been 

t ent at i vel y appr oved at  t he June 1 meet i ng.    

¶9 Buswel l  f i l ed sui t  agai nst  t he School  Di st r i ct ,  

al l egi ng i t  had vi ol at ed t he open meet i ngs l aw by f ai l i ng t o:  

gi ve adequat e not i ce t hat  ( 1)  t he Boar d woul d consi der  t he TEA 

                                                 
2 Wi s.  St at .  § 19. 85( 1)  out l i nes t he pr ocedur es and 

l egi t i mat e pur poses f or  hol di ng cl osed meet i ngs.  Sect i on 
19. 85( 1) ( c)  pr ovi des t hat  c l osed sessi ons may be convened f or :   

Consi der i ng empl oyment ,  pr omot i on,  compensat i on or  
per f or mance eval uat i on dat a of  any publ i c empl oyee over  
whi ch t he gover nment al  body has j ur i sdi ct i on or  exer ci ses 
r esponsi bi l i t y .  
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mast er  cont r act  at  t he June 1 meet i ng;  ( 2)  t he Boar d woul d 

consi der  t he new hi r i ng pr ocedur e f or  coaches cont ai ned wi t hi n 

t hat  cont r act  at  t he June 1 meet i ng;  and ( 3)  t he Boar d woul d 

consi der  r at i f i cat i on of  t he new hi r i ng pr ocedur e f or  coaches at  

t he June 15 meet i ng.   The ci r cui t  cour t  gr ant ed t he School  

Di st r i ct ' s  mot i on t o di smi ss f or  f ai l ur e t o st at e a c l ai m,  

basi ng i t s r ul i ng on t he cour t  of  appeal s deci s i on i n St at e ex 

r el .  H. D.  Ent er .  I I ,  LLC v.  Ci t y of  St ought on,  230 Wi s.  2d 480,  

602 N. W. 2d 72 ( Ct .  App.  1999) .   The cour t  of  appeal s af f i r med 

t he ci r cui t  cour t ,  concl udi ng t hat  not i ce of  t he meet i ng met  t he 

st andar d under  H. D.  Ent er pr i ses.   Buswel l  v.  Tomah Ar ea School  

Di st . ,  No.  2005AP2998,  unpubl i shed sl i p op. ,  ¶7 ( Wi s.  Ct .  App.  

Jul y 6,  2006) .   Buswel l  pet i t i oned f or  r evi ew.  

I I  

¶10 Thi s case comes t o t he cour t  on r evi ew of  a mot i on t o 

di smi ss f or  f ai l ur e t o st at e a c l ai m.   I n such a post ur e,  a 

r evi ewi ng cour t  t akes as t r ue t he f act s al l eged i n t he 

compl ai nt .   Met hodi st  Manor  of  Waukesha,  I nc.  v.  Mar t i n,  2002 WI  

App 130,  ¶2,  255 Wi s.  2d 707,  647 N. W. 2d 409.   

¶11 Our  f ocus her e i s on t he i nt er pr et at i on of  Wi sconsi n' s 

open meet i ngs s t at ut es.   We must  di scer n whet her  t he not i ces 

pr ovi ded f or  t he t wo meet i ngs compl i ed wi t h t he open meet i ngs 

l aw.   The i nt er pr et at i on of  a st at ut e pr esent s quest i ons of  l aw 

t hat  we r evi ew i ndependent l y of  t he det er mi nat i ons r ender ed by 

t he c i r cui t  cour t  and cour t  of  appeal s.   Haf er man v.  St .  Cl ar e 

Heal t hcar e Found. ,  I nc. ,  2005 WI  171,  ¶15,  286 Wi s.  2d 621,  707 

N. W. 2d 853.  
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I I I  

¶12 Al t hough t he cur r ent  ver si on of  Wi sconsi n' s open 

meet i ngs l aw has been i n f or ce f or  over  30 year s,  t hi s cour t  has 

never  addr essed t he i ssue of  t he degr ee of  speci f i c i t y r equi r ed 

i n i dent i f y i ng t he subj ect  mat t er  of  a meet i ng i n or der  t o 

compl y wi t h t he not i ce pr ovi s i on of  t he open meet i ngs l aw.  

Buswel l  cont ends t hat  t he not i ces pr ovi ded by t he Boar d f or  i t s 

June 1 and June 15,  2004,  meet i ngs wer e t oo gener al  and di d not  

compl y wi t h § 19. 84( 2) .   That  sect i on pr ovi des i n r el evant  par t :  

Ever y publ i c not i ce of  a meet i ng of  a gover nment al  
body shal l  set  f or t h t he t i me,  dat e,  pl ace and subj ect  
mat t er  of  t he meet i ng,  i ncl udi ng t hat  i nt ended f or  
consi der at i on at  any cont empl at ed cl osed sessi on,  i n 
such f or m as i s  r easonabl y l i kel y t o appr i se member s 
of  t he publ i c and t he news medi a t her eof .  .  .  . 3   

¶13 Wi t h r espect  t o t he June 1 meet i ng,  Buswel l  c l ai ms 

t hat  t he not i ce was def i c i ent  because i t  di d not  i ndi cat e t hat  

t he Boar d woul d act  upon a new mast er  cont r act  wi t h t he TEA,  and 

i t  di d not  st at e t hat  t he Boar d woul d act  upon t he new pr ocedur e 

f or  hi r i ng coaches wi t hi n t he mast er  cont r act .   He ar gues t hat  

t he not i ce woul d have had t o ment i on bot h t he TEA cont r act  and 

t he new hi r i ng pr ovi s i on i n or der  t o be " r easonabl y l i kel y t o 

appr i se member s of  t he publ i c"  of  t he subj ect  mat t er  of  t he 

meet i ng.   Wi t h r espect  t o t he June 15 meet i ng,  Buswel l  c l ai ms 

                                                 
3 The st at ut e r equi r es t hat  a not i ce be " r easonabl y l i kel y 

t o appr i se member s of  t he publ i c and t he news medi a"  of  t he 
subj ect  mat t er  of  t he meet i ng.   However ,  Buswel l  does not  f r ame 
hi s ar gument  i n r egar ds t o adequat e not i ce t o t he medi a.   
Rat her ,  hi s ar gument s al l  addr ess whet her  t he not i ces r easonabl y  
appr i se member s of  t he publ i c.   Accor di ngl y,  t hi s i s t he 
quest i on we addr ess.  
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t hat  t he not i ce was def i c i ent  because i t  di d not  st at e t hat  t he 

Boar d woul d act  upon t he new hi r i ng pr ovi s i on f or  coaches.  

¶14 Buswel l  f ur t her  ar gues t hat  t he f ai l ur e t o i ndi cat e 

t hat  t he meet i ngs woul d consi der  t he TEA cont r act  and new hi r i ng 

pr ovi s i on i s cont r ar y t o t he pol i ces of  t he open meet i ngs l aw,  

as set  f or t h i n Wi s.  St at .  § 19. 81( 1)  and ( 4) .  Sect i on 19. 81( 1)  

pr ovi des:  

I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  of  t he Amer i can t ype i s dependent  upon an 
i nf or med el ect or at e,  i t  i s  decl ar ed t o be t he pol i cy 
of  t hi s st at e t hat  t he publ i c i s ent i t l ed t o t he 
f ul l est  and most  compl et e i nf or mat i on r egar di ng t he 
af f ai r s of  gover nment  as i s compat i bl e wi t h t he 
conduct  of  gover nment al  busi ness.  

Sect i on 19. 81( 4)  adds t hat  t he open meet i ngs subchapt er  " shal l  

be l i ber al l y const r ued t o achi eve t he pur poses set  f or t h i n t hi s 

sect i on .  .  .  . "   Buswel l  mai nt ai ns t hat  t hese pol i c i es r equi r e 

mor e speci f i c  not i ce t han t hat  pr ovi ded i n t he not i ces f or  t he 

June 1 and June 15 meet i ngs.   At  t he hear t  of  Buswel l ' s  

ar gument  i s hi s cont ent i on t hat  t he cour t  of  appeal s er r ed i n 

f ai l i ng t o adopt  and appl y a r easonabl eness st andar d i n 

det er mi ni ng whet her  t he not i ces compl i ed wi t h Wi sconsi n' s open 

meet i ngs l aw.  

¶15 The cor ner st one of  t he cour t  of  appeal s '  anal ys i s i s 

t he i nt er pr et at i on of  § 19. 84( 2)  i n H. D.  Ent er pr i ses.   I t  

i nvol ved a gr ocer y st or e' s appl i cat i on f or  a l i quor  l i cense f r om 

t he ci t y of  St ought on.   The ci t y  publ i shed not i ce of  a counci l  

meet i ng at  whi ch i t  woul d consi der  t he appl i cat i on.   The 

publ i shed agenda f or  t he meet i ng i ndi cat ed t hat  t he counci l  
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woul d di scuss t he appl i cat i on by l i s t i ng t he i t em as " l i censes. "   

At  t he meet i ng,  t he counci l  deni ed t he l i cense.  230 Wi s.  2d at  

482.   The counci l ,  however ,  r econsi der ed t he deni al  at  a second 

meet i ng.   The not i ce f or  t he second meet i ng al so l i s t ed t he i t em 

as " l i censes. "  At  t he second meet i ng,  t he counci l  gr ant ed t he 

l i cense.   I d.   

¶16 The pl ai nt i f f  f i l ed a l awsui t  al l egi ng t hat  t he c i t y 

had vi ol at ed § 19. 84( 2) .   I t  ar gued t hat  mer el y l i s t i ng an 

agenda i t em as " l i censes"  does not  pr ovi de speci f i c  enough 

i nf or mat i on t o r easonabl y appr i se member s of  t he publ i c of  t he 

subj ect  mat t er  of  t he meet i ng,  whi ch was t he r econsi der at i on of  

t he deni al  of  t he gr ocer y st or e' s appl i cat i on f or  a l i quor  

l i cense.   I d.  at  485.   The cour t  of  appeal s di sagr eed wi t h t he 

pl ai nt i f f .   I t  det er mi ned t hat  t he wor d " l i censes"  suf f i ced t o 

appr i se member s of  t he publ i c of  t he subj ect  mat t er  of  t he 

meet i ng,  and t hat  t he st at ut e does not  r equi r e " t hat  t he subj ect  

mat t er  of  a meet i ng be expl ai ned wi t h any mor e speci f i c i t y. "   

I d.  at  486.   Rat her ,  i t  adopt ed a br i ght - l i ne r ul e t hat  " t he 

gener al  t opi c of  i t ems t o be di scussed i s suf f i c i ent  t o sat i sf y 

t he st at ut e. "   I d.  at  487.   

¶17 I n t he pr esent  case,  t he cour t  of  appeal s det er mi ned 

t hat  H. D.  Ent er pr i ses compel l ed t he concl usi on t hat  t he not i ces 

wer e suf f i c i ent .   Because t he t er ms i n t he Boar d' s not i ces——

" empl oyment / negot i at i ons"  and " TEA Empl oyment  Cont r act  

Appr oval " ——ar e no mor e gener al  t han " l i censes, "  t he cour t  of  

appeal s r easoned t hat  t he Boar d pr ovi ded suf f i c i ent  subj ect  
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mat t er  not i ce f or  i t s  June 1 and June 15 meet i ngs.   Buswel l ,  

unpubl i shed sl i p op. ,  ¶7.  

¶18 The cour t  of  appeal s f ur t her  i ndi cat ed t hat  i t  was 

r equi r ed t o f ol l ow H. D.  Ent er pr i ses,  but  was sympat het i c t o 

Buswel l ' s  ar gument .   I t  st at ed t hat  " [ w] hi l e we ar e sympat het i c  

t o Buswel l ' s  pol i cy ar gument ,  and mi ght  have deci ded t he i ssue 

di f f er ent l y pr i or  t o [ H. D.  Ent er pr i ses] ,  we do not  wr i t e on a 

c l ean sl at e. "   I d. ,  ¶6.   I nst ead,  i t  not ed t hat  any ar gument s 

f or  changi ng t he st andar d est abl i shed i n H. D.  Ent er pr i ses must  

be di r ect ed t o t hi s cour t .  

¶19 The School  Di st r i ct  mai nt ai ns t hat  ver y gener al  t er ms 

such as " empl oyment / negot i at i ons"  and " TEA Empl oyment  Cont r act  

Renewal "  pr ovi ded suf f i c i ent  not i ce f or  t he meet i ngs.   At  or al  

ar gument  t he School  Di st r i ct  cont ended t hat  under  t he H. D.  

Ent er pr i ses br i ght - l i ne r ul e,  even br oader  l anguage,  such as 

" Di st r i ct  per sonnel , "  woul d have pr ovi ded suf f i c i ent l y speci f i c  

not i ce.   We,  however ,  di sagr ee t hat  such a br oad headi ng i s per  

se " r easonabl y l i kel y t o appr i se member s of  t he publ i c"  t hat  t he 

subj ect  of  t he meet i ng i s a new mast er  cont r act  f or  t eacher s.  

¶20 The cour t  of  appeal s '  and t he School  Di st r i ct ' s  

i nt er pr et at i on of  H. D.  Ent er pr i ses el evat es a ver y gener al  

pr ovi s i on i nt o a one- si ze- f i t s- al l  pr ovi s i on.  Under  t hei r  

appr oach,  a meet i ng i s not  r equi r ed t o have not i ce wi t h any mor e 

speci f i c i t y t han a ver y gener al  pr ovi s i on such as " l i censes. "  

¶21 Al l owi ng such br oad l anguage as " l i censes"  t o 

const i t ut e suf f i c i ent  not i ce as a mat t er  of  l aw i s cont r ar y t o 

t he pl ai n l anguage of  § 19. 84( 2)  and t he pol i c i es of  t he open 
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meet i ngs l aw set  out  i n §§ 19. 81( 1)  and ( 4) .   We t her ef or e 

r eeval uat e t he appr oach of  H. D.  Ent er pr i ses.   Rat her  t han t aki ng 

a br i ght - l i ne appr oach,  wher e any not i ce t hat  i s no mor e gener al  

t han " l i censes"  i s suf f i c i ent ,  we adopt  a r easonabl eness 

appr oach,  accor di ng t o whi ch not i ce must  be r easonabl y speci f i c  

under  t he c i r cumst ances. 4  I t  i s  our  v i ew t hat  such a 
                                                 

4 I n a concur r ence,  Just i ce Roggensack cont ends t hat  H. D.  
Ent er pr i ses di d not  est abl i sh a br i ght - l i ne r ul e and accuses t he 
maj or i t y of  at t acki ng a st r aw man.  Concur r ence,  ¶¶56,  68 ( c i t i ng 
St at e ex r el .  H. D.  Ent er .  I I ,  LLC v.  Ci t y of  St ought on,  230 
Wi s.  2d 480,  602 N. W. 2d 72 ( Ct .  App.  1999) ) .  Thi s " st r aw man"  
i nt er pr et at i on,  however ,  i s  t he gener al l y accept ed 
i nt er pr et at i on by ever yone ot her  t han t hat  concur r ence.   I t  i s  
t he i nt er pr et at i on adopt ed by t he At t or ney Gener al ,  t he par t i es,  
t he c i r cui t  cour t ,  and t he cour t  of  appeal s i n t hi s case.   I t  i s 
al so t he i nt er pr et at i on t hat  compor t s wi t h t he act ual  l anguage 
of  H. D.  Ent er pr i ses.  

I n an ami cus br i ef ,  t he At t or ney Gener al  st at es t hat  H. D.  
Ent er pr i ses cr eat ed a " one- si ze- f i t s- al l  st andar d appl i cabl e t o 
al l  not i ces. "   I t  concl udes t hat  t he " br i ght - l i ne st andar d of  
H. D.  Ent er pr i ses i s i nconsi st ent  wi t h t he ' r easonabl y appr i se'  
st andar d est abl i shed by t he Legi s l at ur e i n Wi s.  St at .  
§ 19. 84( 2) . "   

Li kewi se,  t he pet i t i oner  concedes t hat  " [ a] f t er  H. D.  
Ent er pr i ses,  i f  gener al  not i ce pr ovi s i ons l i ke 
' l i censes'  .  .  .  ar e accept abl e,  t hen al l  not i ces t hat  ar e 
equal l y as gener al  pass must er . "   The r espondent  al so agr ees,  
asser t i ng t hat  i f  t he wor d " l i censes"  was deemed suf f i c i ent l y 
speci f i c  under  H. D.  Ent er pr i ses,  t hen " ' Consi der at i on and/ or  
Act i on Concer ni ng Empl oyment  Negot i at i ons'  i s  mor e t han enough 
t o appr i se member s of  t he publ i c t hat  t he School  Boar d may 
consi der  and/ or  act  concer ni ng t he negot i at i ons. "  

The ci r cui t  cour t  and t he cour t  of  appeal s agr ee t hat  H. D.  
Ent er pr i ses cr eat es a br i ght - l i ne r ul e.   The ci r cui t  cour t  
det er mi ned t hat  i t  was bound under  H. D.  Ent er pr i ses t o concl ude 
t hat  t he not i ce f or  t he meet i ngs was adequat e.   The cour t  of  
appeal s s i mi l ar l y concl uded t hat  not i ces t hat  ar e no mor e 
gener al  t han " l i censes"  suf f i ce under  H. D.  Ent er pr i ses.  Buswel l ,  
unpubl i shed sl i p op. ,  ¶7.  
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r easonabl eness st andar d i s r equi r ed by t he pl ai n l anguage and 

pol i c i es of  t he open meet i ngs l aw.   

¶22 To begi n,  t he pl ai n l anguage of  § 19. 84( 2)  i s not  

amenabl e t o a br i ght - l i ne r ul e.   That  sect i on r equi r es t hat  

publ i c not i ce be " r easonabl y l i kel y t o appr i se member s of  t he 

publ i c"  ( emphasi s added) .   The use of  t he wor d " r easonabl y"  

suggest s a bal anci ng of  f act or s.   Such a bal anci ng r equi r es a 

case- speci f i c  anal ysi s.   I n ot her  wor ds,  whet her  not i ce i s 

suf f i c i ent l y speci f i c  wi l l  depend upon what  i s r easonabl e under  

t he c i r cumst ances.  

¶23 We f i nd suppor t  f or  t hi s det er mi nat i on i n t he 

r easoni ng of  St at e ex r el .  Badke v.  Vi l l .  Bd.  of  t he Vi l l .  of  

Gr eendal e,  173 Wi s.  2d 553,  494 N. W. 2d 408 ( 1993) .   I n Badke,  a 

v i l l age boar d meet i ng r egar di ng a cont r over si al  speci al  use 

per mi t  was hel d at  a f aci l i t y  t hat  was not  qui t e l ar ge enough t o 

accommodat e t he appr oxi mat el y 70 peopl e who at t ended.   Twent y 

peopl e coul d ent er  onl y a f oyer  i n t he bui l di ng,  not  t he mai n 

meet i ng hal l ,  and up t o t hr ee peopl e wer e deni ed ent r ance 

al t oget her .   Some at t endees t est i f i ed t hat  t hey coul d not  

adequat el y hear  t he pr oceedi ngs f r om t hei r  spot  i n t he f oyer .   

I d.  at  563.  

¶24 The pl ai nt i f f s i n Badke cont ended t hat  because some 

ci t i zens coul d not  gai n ent r ance and ot her s coul d not  hear  what  

                                                                                                                                                             
Fi nal l y t he ver y l anguage of  H. D.  Ent er pr i ses suppor t s t he 

i nt er pr et at i on t hat  not i ces no mor e gener al  t han " l i censes"  ar e 
per  se adequat e.   " Ther e i s no r equi r ement  i n t he st at ut e t hat  
t he subj ect  mat t er  of  a meet i ng be expl ai ned wi t h any mor e 
speci f i c i t y. "  230 Wi s.  2d at  486.   
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was sai d at  t he meet i ng,  t he meet i ng v i ol at ed t he r equi r ement  

t hat  meet i ngs be " hel d i n pl aces r easonabl y accessi bl e t o 

member s of  t he publ i c and shal l  be open t o al l  c i t i zens at  al l  

t i mes .  .  .  . "   Wi s.  St at .  § 19. 81( 2) .   Thi s cour t  det er mi ned 

t hat  t he wor ds " r easonabl y accessi bl e"  suggest s t hat  " open t o 

al l  c i t i zens at  al l  t i mes"  does not  r equi r e absol ut e 

accessi bi l i t y .  Rat her ,  i t  hel d t hat  " r easonabl y"  i mpl i es t hat  

r evi ewi ng cour t s must  eval uat e on a case- by- case basi s i n 

det er mi ni ng whet her  meet i ngs ar e suf f i c i ent l y accessi bl e.   I d.  

at  580.   We det er mi ne t hat  t he wor d " r easonabl y"  has si mi l ar  

ef f ect  i n § 19. 84( 2) .  

¶25 The pr oposi t i on t hat  a st at ement  of  t he gener al  t opi c 

of  a meet i ng shoul d per  se const i t ut e suf f i c i ent  not i ce r uns 

cont r ar y t o t he pol i c i es ar t i cul at ed i n § 19. 81( 1) .   That  

sect i on st at es t hat  t he " publ i c i s ent i t l ed t o t he f ul l est  and 

most  compl et e i nf or mat i on r egar di ng t he af f ai r s of  gover nment  as 

i s compat i bl e wi t h t he conduct  of  gover nment al  busi ness. "   Such 

i nf or mat i on ext ends t o publ i c not i ce of  meet i ngs under  

§ 19. 84( 2) .   Badke,  173 Wi s.  2d at  577- 78.  

¶26 We not e,  t oo,  t hat  § 19. 81( 1)  st at es t hat  t he open 

meet i ngs l aw i s based on t he pr emi se t hat  " r epr esent at i ve 

gover nment  [ depends]  upon an i nf or med el ect or at e. "   We obser ve 

t hat  gover nment  f unct i ons best  when i t  i s  open and when peopl e 

have i nf or mat i on about  i t s oper at i ons.   I t  i s  not ,  however ,  

mer el y a mat t er  of  enhanci ng t he f unct i ons of  gover nment .  

Rat her ,  t he gover nment  must  be account abl e t o t he gover ned.   I t  

must  be account abl e t o t he peopl e who under wr i t e gover nment  
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f i nances and pr ovi de i t s l egi t i macy.   Havi ng access t o 

i nf or mat i on about  t he wor ki ngs of  gover nment  under cut s ar gument s 

of  subt er f uge and ul t i mat el y pr omot es publ i c t r ust  and 

conf i dence.  Mor eover ,  as t hi s cour t  det er mi ned i n Badke,  t he 

not i ce r equi r ement  gi ves t he publ i c i nf or mat i on about  t he 

busi ness t o be conduct ed t hat  wi l l  al er t  t hem t o t he i mpor t ance 

of  t he meet i ng,  so t hat  t hey can make an i nf or med deci s i on 

whet her  t o at t end.   Badke,  173 Wi s.  2d at  573- 74 and 577- 78.  

¶27 Thus,  t he l anguage of  § 19. 84( 2)  and t he pol i c i es 

under l y i ng t he open meet i ngs l aw do not  abi de a br i ght - l i ne r ul e 

wher e t he gener al  t opi c of  a meet i ng const i t ut es suf f i c i ent  

subj ect  mat t er  not i ce as a mat t er  of  l aw.   Rat her ,  t hey demand a 

r easonabl eness st andar d accor di ng t o whi ch not i ce must  be 

r easonabl y speci f i c  under  t he c i r cumst ances of  t he case.   

Because t he r easonabl eness st andar d i s at  odds wi t h t he 

appl i cat i on of  a br i ght - l i ne r ul e,  we t her ef or e over r ul e H. D 

Ent er pr i ses. 5  

¶28 The r easonabl eness st andar d r equi r es t aki ng i nt o 

account  t he c i r cumst ances of  t he case i n det er mi ni ng whet her  

                                                 
5 As not ed i n an ami cus br i ef  submi t t ed by t he At t or ney 

Gener al ,  t hi s appr oach compor t s wi t h t he appr oach consi st ent l y  
advocat ed by t he At t or ney Gener al ,  who i s  char ged wi t h 
i nt er pr et i ng t he st at e' s open meet i ngs l aw under  
Wi s.  St at .  § 19. 98.   I n t he compl i ance gui de f or  open meet i ngs 
l aw publ i shed by t he Depar t ment  of  Just i ce,  t he At t or ney Gener al  
ur ges t hat  i n not i c i ng meet i ngs,  of f i cer s " shoul d keep i n mi nd 
t hat  t he publ i c i s ent i t l ed t o t he best  not i ce t hat  can be gi ven 
at  t he t i me t he not i ce i s pr epar ed. "   Wi s.  Dept .  of  Just i ce,  
Wi sconsi n Open Meet i ngs Law:  A Compl i ance Gui de,  p.  9 ( Aug.  
2005) .   
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not i ce i s suf f i c i ent .   Thi s i ncl udes anal yzi ng such f act or s as 

t he bur den of  pr ovi di ng mor e det ai l ed not i ce,  whet her  t he 

subj ect  i s  of  par t i cul ar  publ i c i nt er est ,  and whet her  i t  

i nvol ves non- r out i ne act i on t hat  t he publ i c woul d be unl i kel y t o 

ant i c i pat e.   See H. D.  Ent er . ,  230 Wi s.  2d at  490 ( Ver ger ont ,  J. ,  

di ssent i ng) .  

¶29 The f i r st  f act or ,  t he bur den of  pr ovi di ng mor e 

speci f i c  i nf or mat i on on t he body not i c i ng t he meet i ng der i ves 

f r om § 19. 81( 1) .   I t  bal ances t he pol i cy of  pr ovi di ng gr eat er  

i nf or mat i on wi t h t he r equi r ement  t hat  pr ovi di ng such i nf or mat i on 

be " compat i bl e wi t h t he conduct  of  gover nment al  af f ai r s. "  

Wi s.  St at .  § 19. 81( 1) .  Whet her  mor e det ai l ed not i ce i s 

compat i bl e wi t h t he conduct  of  gover nment al  af f ai r s i s 

det er mi ned on a case- by- case basi s.   Such a det er mi nat i on may 

i ncl ude,  but  i s not  l i mi t ed t o,  t he t i me and ef f or t  i nvol ved i n 

assessi ng what  i nf or mat i on shoul d be pr ovi ded i n a not i ce and 

t he i nher ent  l i mi t at i ons of  c i t i zen boar ds.   I n Badke,  t hi s 

cour t  apt l y descr i bed t he demands on publ i c of f i c i al s:   

I n Wi sconsi n,  t her e ar e many par t t i me ci t i zen boar ds 
t hat  wor k l ong hour s f or  r el at i vel y l i t t l e or  no pay.  
These boar ds'  r eal  compensat i on comes f r om t he 
sat i sf act i on of  publ i c ser vi ce.   I t  i s  ver y di f f i cul t  
f or  t hese boar ds t o ant i c i pat e t he myr i ad of  
s i t uat i ons t hat  may cal l  i nt o quest i on t he par amet er s 
of  t he open meet i ng l aw.   We r ecogni ze t hat  most  
publ i c of f i c i al s di l i gent l y t r y t o abi de by t he 
l aw .  .  .  .  

173 Wi s.  2d at  570.   The cr uci al  poi nt  i s  t hat  t he demands of  

speci f i c i t y shoul d not  t hwar t  t he ef f i c i ent  admi ni st r at i on of  

gover nment al  busi ness.  
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¶30 I n consi der i ng t he second f act or ,  we ar e per suaded 

t hat  par t i cul ar  publ i c i nt er est  i n t he subj ect  mat t er  of  a 

meet i ng may r equi r e gr eat er  spec i f i c i t y i n t he hear i ng not i ce.  

Par t i cul ar  publ i c i nt er est  may be a mat t er  of  bot h t he number  of  

peopl e i nt er est ed and t he i nt ensi t y of  t hat  i nt er est .   The l evel  

of  i nt er est ,  i n and of  i t sel f ,  however ,  i s  not  di sposi t i ve.  

Rat her ,  i t  must  be bal anced wi t h ot her  f act or s on a case- by- case 

basi s.  

¶31 Thi r d,  t he degr ee of  speci f i c i t y of  not i ce may depend 

on whet her  t he subj ect  of  t he meet i ng i s r out i ne or  novel .   

Wher e t he subj ect  of  a meet i ng r ecur s r egul ar l y,  t her e may be 

l ess need f or  speci f i c i t y because member s of  t he publ i c ar e mor e 

l i kel y t o ant i c i pat e t hat  i t  wi l l  be addr essed.   However ,  novel  

i ssues ar e mor e l i kel y t o cat ch t he publ i c unawar e.   Novel  

i ssues may t her ef or e r equi r e mor e speci f i c  not i ce.  

¶32 The det er mi nat i on of  whet her  not i ce i s suf f i c i ent  

shoul d be based upon what  i nf or mat i on i s avai l abl e t o t he 

of f i cer  not i c i ng t he meet i ng at  t he t i me not i ce i s pr ovi ded,  and 

based upon what  i t  woul d be r easonabl e f or  t he of f i cer  t o know.   

Thus,  whet her  t her e i s par t i cul ar  publ i c i nt er est  i n t he subj ect  

of  a meet i ng or  whet her  a speci f i c  i ssue wi t hi n t he subj ect  of  

t he meet i ng wi l l  be cover ed,  and how t hat  af f ect s t he 

speci f i c i t y r equi r ed,  cannot  be det er mi ned f r om t he st andpoi nt  

of  when t he meet i ng act ual l y t akes pl ace.   Rat her ,  i t  must  be 

gauged f r om t he st andpoi nt  of  when t he meet i ng i s not i ced.  

¶33 The School  Di st r i ct  r ai ses sever al  obj ect i ons t o t he 

adopt i on of  a r easonabl eness st andar d i n det er mi ni ng whet her  a 
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not i ce compl i es wi t h Wi sconsi n' s open meet i ngs l aws.   None i s 

per suasi ve.   Fi r st ,  quot i ng H. D.  Ent er pr i ses,  i t  asser t s t hat  a 

case- by- case anal ysi s woul d " bur den muni ci pal i t i es wi t h an 

obl i gat i on t o det ai l  ever y i ssue t hat  wi l l  be di scussed under  

ever y agenda i t em dur i ng meet i ngs when t hat  i s not  mandat ed by 

st at ut e. "   H. D.  Ent er pr i ses,  230 Wi s.  2d at  487.   A not i ce must  

r easonabl y appr i se member s of  t he publ i c of  t he subj ect  mat t er  

of  a meet i ng under  t he c i r cumst ances.   A r easonabl eness st andar d 

wi l l  not  r equi r e t hat  ever y i ssue on ever y agenda al ways be 

enumer at ed because such a r equi r ement  woul d be unr easonabl e.  

Rat her ,  gener al  subj ect  headi ngs may suf f i ce i n cases wher e a 

gener al  headi ng r easonabl y appr i ses member s of  t he publ i c of  t he 

subj ect  mat t er  of  t he meet i ng.   I n ot her  cases,  r easonabl y 

appr i s i ng member s of  t he publ i c may r equi r e gr eat er  speci f i c i t y.  

¶34 Second,  t he School  Di st r i ct  ar gues t hat  a 

r easonabl eness st andar d woul d i nappr opr i at el y const r ai n 

di scussi on at  meet i ngs of  gover nment al  bodi es because t hei r  

del i ber at i ons woul d be l i mi t ed t o t he not i ced nar r ow t opi cs.   We 

di sagr ee.   Under  a r easonabl eness st andar d,  meet i ng par t i c i pant s  

woul d be f r ee t o di scuss any aspect  of  t he not i ced subj ect  

mat t er ,  as wel l  as i ssues t hat  ar e r easonabl y r el at ed t o i t .  I t  

i s  t r ue t hat  a meet i ng cannot  addr ess t opi cs unr el at ed t o t he 

i nf or mat i on i n t he not i ce.   However ,  t hat  i s  because t he not i ce 

r equi r ement  f unct i ons t o assur e t hat  member s of  t he publ i c ar e 

r easonabl y appr i sed of  what  i s di scussed at  such meet i ngs.   The 

obj ect i on t hat  ot her  t opi cs may not  be f r eel y addr essed i s 
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t her ef or e not  an obj ect i on t o a r easonabl eness st andar d,  but  t o 

t he not i ce r equi r ement  i t sel f .  

¶35 Thi r d,  t he School  Di st r i ct  ar gues t hat  a 

r easonabl eness st andar d woul d i mpose an unaccept abl e bur den on 

gover nment al  bodi es t o pr edi ct  and gauge publ i c i nt er est  i n 

ever y i t em on a meet i ng' s agenda.   Whi l e i t  i s  cor r ect  t hat  a 

r easonabl eness st andar d wi l l  at  t i mes r equi r e t hat  bodi es 

ant i c i pat e and account  f or  publ i c i nt er est  when not i c i ng 

meet i ngs,  i t  wi l l  not  i mpose a per  se r equi r ement  t o pr edi ct  and 

gauge publ i c i nt er est  on each subj ect  at  ever y meet i ng.   Wher e 

pr edi ct i ng and gaugi ng publ i c i nt er est  i mposes an unr easonabl e 

bur den,  t he bodi es wi l l  not  be r equi r ed t o do so.  

¶36 Appl y i ng t he r easonabl eness st andar d,  we det er mi ne 

t hat  t he not i ce f or  t he June 1 hear i ng was not  suf f i c i ent l y 

speci f i c  t o be " r easonabl y l i kel y t o appr i se member s of  t he 

publ i c"  of  t he subj ect  mat t er  of  t he meet i ng.   The June 1 not i ce 

st at ed:  " Cont empl at ed cl osed sessi on f or  consi der at i on and/ or  

act i on concer ni ng empl oyment / negot i at i ons wi t h Di st r i ct  

per sonnel  pur suant  t o Wi s.  St at .  § 19. 85( 1) ( c) . "  Thi s 

descr i pt i on i s vague,  f or  i t  coul d cover  negot i at i ons wi t h any 
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gr oup of  di st r i ct  per sonnel  or  wi t h any i ndi v i dual  empl oyee 

wi t hi n t he di st r i ct . 6  

¶37 Mor eover ,  t he June 1 not i ce was mi sl eadi ng.   I t  st at ed 

t hat  t he c l osed sessi on was pur suant  t o Wi s.  St at .  

§ 19. 85( 1) ( c) . 7  That  sect i on pr ovi des f or  c l osed sessi ons f or  

                                                 
6 The Wi sconsi n Associ at i on of  School  Boar ds,  I nc.  and t he 

Wi sconsi n Educat i on Associ at i on Counci l  submi t t ed ami cus br i ef s 
ar gui ng t hat  t he Boar d was not  a " gover nment al  body"  wi t hi n t he 
meani ng of  § 19. 82( 1)  when i t  di scussed t he t er ms of  a 
col l ect i ve bar gai ni ng agr eement  at  t he June 1 meet i ng.   That  
sect i on excl udes f r om t he def i ni t i on of  " gover nment al  body"  
ent i t i es " f or med f or  or  meet i ng f or  t he pur pose of  col l ect i ve 
bar gai ni ng under  subch.  I ,  I V or  V of  ch.  111. "  Wi s.  St at .  
§ 19. 82( 1) .   Because t he Boar d met  on June 1 i n par t  t o di scuss 
pr ovi s i ons of  t he TEA mast er  cont r act ,  t he br i ef s ar gue t hat  t he 
Boar d was not  r equi r ed t o f ol l ow t he not i ce r equi r ement s of  t he 
open meet i ngs l aw.   Nei t her  t he School  Di st r i ct  nor  Buswel l  
r ai se t hi s i ssue i n br i ef s or  i n or al  ar gument .  Fur t her ,  t he 
r ecor d does not  i ndi cat e t hat  t he Boar d met  on June 1 f or  t he 
pur pose of  col l ect i ve bar gai ni ng.   Rat her ,  i t  i ndi cat es t hat  i t  
met  t o consi der  appr oval  of  t he t er ms r eached vi a col l ect i ve 
bar gai ni ng.   We t her ef or e decl i ne t o addr ess t he i ssue her e.  

7 The School  Di st r i ct  ar gues t hat  not i ce f or  c l osed sessi ons 
may be l ess speci f i c  t han not i ce f or  open sessi ons due t he f act  
t hat  t he publ i c may not  at t end.   I t  c i t es t o Ol son v.  Ci t y of  
Bar aboo Joi nt  Revi ew Bd.  f or  t he v i ew t hat  l ess det ai l  i s  
r equi r ed wher e publ i c i nput  i s not  al l owed,  as i n c l osed 
sessi on.   2002 WI  App 64,  ¶15,  252 Wi s.  2d 628,  643 N. W. 2d 796.  
However ,  Ol son i mpl i es onl y t hat  adequat e not i ce of  a c l osed 
sessi on may not  r equi r e i nf or mat i on about  whet her  a vot e on a 
subj ect  wi l l  occur ,  so l ong as t he subj ect  mat t er  of  t he vot e i s 
adequat el y speci f i ed.   I d.   We do not  see a j ust i f i cat i on f or  a 
per  se r ul e t hat  not i ce f or  c l osed sessi ons may be l ess speci f i c  
t han not i ce f or  open sessi ons.   
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consi der i ng mat t er s r el at ed t o i ndi v i dual  empl oyees,  not  f or  

consi der i ng col l ect i ve bar gai ni ng agr eement s. 8  As t he School  

Di st r i ct  conceded at  or al  ar gument ,  t he appr opr i at e st at ut e t o 

c i t e woul d have been § 19. 85( 1) ( e) . 9  Because t he not i ce was 

vague and mi sl eadi ng,  i t  was not  " r easonabl y l i kel y t o appr i se 

                                                                                                                                                             
I n cont r ast ,  t he At t or ney Gener al  cont ends i n an ami cus 

br i ef  t hat  c l osed sessi ons may r equi r e mor e speci f i c  not i ce t han 
open sessi ons.   We l i kewi se do not  see a j ust i f i cat i on f or  a per  
se r ul e t hat  not i ce f or  c l osed sessi ons must  al ways be mor e 
speci f i c  t han not i ce f or  open sessi ons.   Not i ce of  c l osed 
sessi ons must  cont ai n enough i nf or mat i on f or  t he publ i c t o 
di scer n whet her  t he subj ect  mat t er  i s aut hor i zed f or  c l osed 
sessi on under  § 19. 85( 1) .   

8 The mi nut es f or  t he June 1 meet i ng show t hat  t he Boar d 
consi der ed appl i cat i ons f or  t he posi t i on of  hi gh school  
pr i nci pal ,  whi ch woul d f al l  under  § 19. 85( 1) ( c) .   Thus,  c i t i ng 
t hat  st at ut e i s  not  mi sl eadi ng i nsof ar  as i ndi v i dual  per sonnel  
mat t er s wer e consi der ed at  t he meet i ng.   Rat her ,  i t  i s  
mi sl eadi ng because i t  suggest s t hat  onl y i ndi v i dual  per sonnel  
mat t er s wer e t o be consi der ed at  t he meet i ng.  

9 Sect i on 19. 85( 1) ( e)  pr ovi des f or  c l osed sessi ons when:  

( e)  Del i ber at i ng or  negot i at i ng t he pur chasi ng of  
publ i c pr oper t i es,  t he i nvest i ng of  publ i c f unds,  or  
conduct i ng ot her  speci f i ed publ i c busi ness,  whenever  
compet i t i ve or  bar gai ni ng r easons r equi r e a c l osed 
sessi on.   
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member s of  t he publ i c"  of  t he subj ect  mat t er  of  t he meet i ng——i n 

t hi s case t he TEA mast er  cont r act . 10 

¶38 Exami ni ng t he ci r cumst ances of  t hi s case,  we det er mi ne 

t hat  t hose f act or s suppor t  t he concl usi on t hat  t he June 1 not i ce 

r equi r ed gr eat er  speci f i c i t y.   Fi r st ,  and most  i mpor t ant l y,  

st at i ng t hat  t he TEA mast er  cont r act  woul d be di scussed at  t he 

June 1 meet i ng woul d not  be a bur den t o t he Boar d.  I t  r equi r es 

onl y a f ew wor ds.   Fur t her ,  t he not i ce f or  t he June 15 meet i ng 

act ual l y l i s t ed t he TEA mast er  cont r act  on t he agenda,  and t her e 

i s no cont ent i on t hat  l i s t i ng i t  t her e was a bur den.  

¶39 Second,  t he TEA mast er  cont r act  i ncl uded a new hi r i ng 

pr ovi s i on f or  coaches t hat  was of  i nt er est  t o a number  of  peopl e 

i n t he communi t y.   Sever al  c i t i zens had made t he ef f or t  t o 

pet i t i on t he Boar d r egar di ng whet her  t o put  a pr ovi s i on f or  

hi r i ng coaches i nt o t he mast er  cont r act .  

¶40 Thi r d,  t he TEA mast er  cont r act  was not  a r out i ne 

subj ect  i nsof ar  as i t  cont ai ned a new hi r i ng pr ovi s i on f or  

coaches t o whi ch a number  of  member s of  t he communi t y obj ect ed.  

                                                 
10 The School  Di st r i ct  c i t es t o Ol son v.  Ci t y of  Bar aboo 

Joi nt  Revi ew Bd.  f or  t he pr oposi t i on t hat  i ncor r ect  i nf or mat i on 
on a publ i c not i ce does not  r ender  t hat  not i ce i nadequat e.  252 
Wi s.  2d 628,  ¶14.  We agr ee t hat  t her e i s not  a per  se r ul e t hat  
§ 19. 84( 2)  i s v i ol at ed any t i me t her e i s i ncor r ect  i nf or mat i on 
on a publ i c not i ce.  Her e,  however ,  t he not i ce does not  speci f y 
whet her  t he c l osed sessi on i s t o consi der  i ndi v i dual  empl oyment  
mat t er s or  col l ect i ve bar gai ni ng agr eement s,  and t he ci t ed 
st at ut e mi sl eadi ngl y suggest s t hat  t he meet i ng wi l l  cover  onl y  
i ndi v i dual  empl oyment  mat t er s.  The mi st ake t her ef or e compounds 
t he i nadequacy of  t he not i ce r at her  t han bei ng of f set  by ot her  
i nf or mat i on i n t he not i ce.  See i d. ,  ¶15.  
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Thi s suggest s t hat  t he not i ce shoul d have ment i oned t he TEA 

mast er  cont r act .  

¶41 Thus,  anal yzi ng t he ci r cumst ances of  t he case,  we 

concl ude t hat  t he Boar d di d not  pr ovi de suf f i c i ent  not i ce f or  

t he June 1 meet i ng.   The not i ce was vague and mi sl eadi ng.   Under  

t he c i r cumst ances,  i t  was not  suf f i c i ent l y speci f i c  t o be 

" r easonabl y l i kel y t o appr i se member s of  t he publ i c"  t hat  t he 

meet i ng concer ned t he TEA mast er  cont r act .  

¶42 Al t hough we det er mi ne t hat  t he not i ce f or  t he June 1 

meet i ng r equi r ed gr eat er  speci f i c i t y t han i t  pr ovi ded as t o t he 

TEA mast er  cont r act ,  we do not  agr ee wi t h Buswel l ' s  cont ent i on 

t hat  t he not i ce v i ol at ed § 19. 84( 2)  by f ai l i ng t o st at e t hat  t he 

Boar d woul d act  upon t he new hi r i ng pr ovi s i on f or  coaches set  

f or t h wi t hi n t he mast er  cont r act .   Agai n,  we appl y t he f act or s 

t o t he c i r cumst ances of  t he case t o det er mi ne whet her  pr ovi di ng 

t he mor e speci f i c  i nf or mat i on woul d be r easonabl e.  

¶43 The f i r st  of  t he f act or s,  t he bur den of  pr ovi di ng 

gr eat er  i nf or mat i on,  wei ghs agai nst  r equi r i ng t hat  t he not i ce 

f or  t he June 1 meet i ng st at e t hat  t he Boar d woul d addr ess t he 

hi r i ng pr ovi s i on.   Admi t t edl y,  t he second and t hi r d f act or s 

wei gh i n f avor  of  r equi r i ng t hat  t he not i ce st at e t hat  t he Boar d 

woul d addr ess t he hi r i ng pr ovi s i on.   Ther e was par t i cul ar  publ i c 

i nt er est  i n t he hi r i ng pr ovi s i on,  and t he hi r i ng pr ovi s i on 

wi t hi n t he cont r act  was novel .   However ,  we det er mi ne t hat  t he 

bur den of  pr ovi di ng not i ce of  par t i cul ar  pr ovi s i ons of  

col l ect i ve bar gai ni ng cont r act s i s gr eat  enough t hat  r equi r i ng 

t hat  i nf or mat i on woul d be unr easonabl e under  t he c i r cumst ances.   
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¶44 Mast er  cont r act s  may be compl ex and cont ai n any number  

of  pr ovi s i ons.   Requi r i ng t hat  school  boar ds,  or  ot her  s i mi l ar l y 

s i t uat ed bodi es,  ant i c i pat e and l i s t  al l  of  t hose pr ovi s i ons i n 

a publ i c not i ce woul d l i kel y consume a di spr opor t i onat e amount  

of  t hei r  l i mi t ed t i me and may r equi r e a s i gni f i cant  ef f or t .   

Mor eover ,  as t he School  Di st r i ct  ar gues,  r equi r i ng t hat  publ i c  

not i ce l i s t  whi ch i ndi v i dual  pr ovi s i ons of  col l ect i ve bar gai ni ng 

agr eement s wi l l  be di scussed i n c l osed sessi on coul d ser ve t o 

under mi ne gover nment al  bodi es'  bar gai ni ng posi t i ons,  whi ch woul d 

pl ace a subst ant i al  bur den on t hem.   Thus,  consi der i ng t he 

bal ance of  f act or s,  we det er mi ne t hat  t he bur den of  i ncl udi ng a 

par t i cul ar  cont r act  pr ovi s i on i n i t s not i ce f or  t he June 1 

meet i ng i s subst ant i al  enough t hat  i t  i s  not  r equi r ed under  

§ 19. 84( 2) . 11  

¶45 We al so r ej ect  Buswel l ' s  ar gument  t hat  t he not i ce f or  

t he June 15 meet i ng was i nsuf f i c i ent .   Unl i ke t he not i ce f or  t he 

June 1 meet i ng,  t he not i ce f or  t he June 15 meet i ng l i s t ed " TEA 

                                                 
11 Just i ce But l er  cont ends t hat  f or  t he same r eason t hat  i t  

woul d not  have been bur densome t o pr ovi de not i ce t hat  t he TEA 
mast er  cont r act  woul d be under  consi der at i on at  t he June 1 
meet i ng,  i t  woul d al so not  be bur densome t o pr ovi de not i ce of  
t he new hi r i ng pr ovi s i on f or  coaches,  f or  i n each case " a f ew 
wor ds i n t he not i ce woul d have suf f i ced. "   Concur r ence/ di ssent ,  
¶88.   Admi t t edl y ,  addi ng a f ew wor ds about  hi r i ng coaches i s not  
bur densome.   However ,  t he number  of  wor ds r equi r ed f or  a 
par t i cul ar  cont r act  pr ovi s i on i s not  t he onl y consi der at i on.  
Rat her ,  t he quest i on i s what  degr ee of  speci f i c i t y wi l l  be 
r equi r ed i n descr i bi ng t he par t i cul ar  aspect s of  a cont r act  t hat  
wi l l  be under  consi der at i on.   I t  i s  our  det er mi nat i on t hat  
pr ovi di ng not i ce t hat  a cont r act  wi l l  be di scussed at  a meet i ng 
i s not  bur densome,  but  speci f y i ng t he par t i cul ar  pr ovi s i ons of  a 
mul t i f acet ed cont r act  i s  s i gni f i cant l y mor e bur densome.  
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Empl oyee Cont r act  Appr oval . "   Thus,  a member  of  t he publ i c coul d 

det er mi ne t hat  t he TEA mast er  cont r act  woul d be di scussed by 

r eadi ng t he not i ce.   As wi t h t he not i ce f or  t he June 1 meet i ng,  

t he not i ce f or  t he June 15 meet i ng need not  have speci f i ed t hat  

t he new hi r i ng pr ovi s i on f or  coaches woul d be par t  of  t he TEA 

cont r act .   The bur den of  speci f y i ng par t i cul ar  pr ovi s i ons i n a 

mul t i f acet ed cont r act  woul d be t oo gr eat .   We acknowl edge t hat  

gi ven t he l evel  of  i nt er est  i n t he subj ect  mat t er ,  i t  may have 

been benef i c i al  t o l i s t  t he new hi r i ng pr ov i s i on t hat  was 

cont ai ned i n t he TEA mast er  cont r act .   However ,  we do not  

mandat e such speci f i c i t y her e.  

I V 

¶46 As di scussed above,  whet her  a publ i c not i ce i s  

suf f i c i ent  under  open meet i ngs l aw i s det er mi ned by appl y i ng a 

r easonabl eness s t andar d and anal yzi ng t he speci f i cs of  t he case.   

Thi s i s a depar t ur e f r om t he br i ght - l i ne r ul e announced i n H. D.  

Ent er pr i ses,  accor di ng t o whi ch a not i ce st at i ng onl y t he 

gener al  t opi c t o be di scussed at  t he meet i ng i s  suf f i c i ent .   230 

Wi s.  2d at  486- 87.   Or di nar i l y ,  t hi s cour t  adher es t o t he 

doct r i ne t hat  a deci s i on whi ch over r ul es an ear l i er  deci s i on i s 

r et r ospect i ve i n oper at i on.   St at e v.  Pi cot t e,  2003 WI  42,  ¶42,  

261 Wi s.  2d 249,  661 N. W. 2d 381 ( c i t i ng Har mann v.  Hadl ey,  128 

Wi s.  2d 371,  377,  382 N. W. 2d 673 ( 1986) ) .   Yet ,  r et r oact i ve 

appl i cat i on of  a new r ul e can be unset t l i ng because of  

j ust i f i abl e r el i ance on a cont r ar y v i ew of  t he l aw.   Thi s cour t  
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wi l l  t her ef or e on occasi on pr ospect i vel y over r ul e past  pr ecedent  

t o l i mi t  such unset t l i ng ef f ect .   Har mann,  128 Wi s.  2d at  378. 12 

¶47 Thr ee f act or s i nf or m t he i nqui r y of  whet her  our  

j udi c i al  det er mi nat i on shoul d have r et r oact i ve ver sus 

pr ospect i ve appl i cat i on.   Wenke v.  Gehl  Co. ,  2004 WI  103,  ¶70-

71,  274 Wi s.  2d 220,  682 N. W. 2d 405.   Those t hr ee f act or s ar e:  

( 1)  whet her  t he deci s i on est abl i shes a new pr i nci pl e of  l aw,  

ei t her  by over r ul i ng c l ear  past  pr ecedent  on whi ch l i t i gant s may 

have r el i ed,  or  by deci di ng an i ssue of  f i r st  i mpr essi on whose 

r esol ut i on was not  c l ear l y f or eshadowed;  ( 2)  whet her  r et r oact i ve 

appl i cat i on woul d f ur t her  or  r et ar d t he oper at i on of  t he new 

r ul e;  and ( 3)  whet her  r et r oact i ve appl i cat i on coul d pr oduce 

subst ant i al  i nequi t abl e r esul t s.   I d.  at  ¶71.  

¶48 Appl y i ng t hese f act or s her e,  we r each t he concl usi on 

t hat  t he appl i cat i on of  t he r easonabl eness st andar d shoul d be 

                                                 
12 The t echni que of  pr ospect i ve over r ul i ng i s of t en cal l ed 

" sunbur st i ng, "  f or  Gr eat  Nor t her n Ry.  Co.  v.  Sunbur st  Oi l  & 
Ref i ni ng Co. ,  287 U. S.  358 ( 1932) ;  see Thomas E.  Fai r chi l d,  
Li mi t at i on of  New Judge- Made Law t o Pr ospect i ve Ef f ect  Onl y:  
" Pr ospect i ve Over r ul i ng"  or  " Sunbur st i ng" ,  51 Mar q.  L.  Rev.  254,  
255 ( 1967- 68) .  Cour t s may appl y a new r ul e of  l aw 
" pr ospect i vel y"  i n di f f er ent  ways.  A cour t  may det er mi ne t hat  
t he new r ul e wi l l  appl y onl y t o f ut ur e event s,  and not  t o t he 
case bef or e i t  or  any ot her  case ar i s i ng f r om conduct  t hat  has 
al r eady occur r ed,  as was t he case i n Sunbur st  Oi l .  I d.  at  364;   
Har mann v.  Hadl ey,  128 Wi s.  2d 371,  378,  382 N. W. 2d 673 ( 1986) .  
A cour t  may al so appl y t he r ul e t o t he case i n whi ch t he r ul e i s  
announced,  and t o f ut ur e event s,  but  not  t o cases ar i s i ng f r om 
conduct  t hat  has al r eady occur r ed,  as we ar e doi ng i n t he 
i nst ant  case.  Har mann,  128 Wi s.  2d at  378.  I n addi t i on,  a cour t  
may appl y t he new r ul e t o cases i n whi ch t he t r i al  has not  yet  
begun or  i n whi ch t he t i me f or  appeal  has not  yet  expi r ed.  I d. ,  
c i t i ng Bi el ski  v.  Schul ze,  16 Wi s.  2d 1,  19,  114 N. W. 2d 105 
( 1962) .  
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gi ven onl y pr ospect i ve ef f ect .   Fi r st ,  our  deci s i on est abl i shes 

a st andar d t hat  i s a depar t ur e f r om past  pr ecedent .   Second,  

r et r oact i ve appl i cat i on woul d not  f ur t her  t he oper at i on of  t he 

new r ul e.   The publ i c cannot  go back and at t end meet i ngs t hat  

may have been i nadequat el y not i ced when such meet i ngs have 

al r eady occur r ed.   Thi r d,  and most  i mpor t ant l y,  r et r oact i ve 

appl i cat i on of  t he r easonabl eness st andar d may pr oduce 

subst ant i al  i nequi t abl e r esul t s.   I t  coul d j eopar di ze t he 

l egi t i macy of  past  act i ons t aken at  al l  l evel s of  gover nment .   

¶49 I n or der  t o r educe t he bur den on gover nment al  bodi es 

and mi t i gat e any har dshi ps t hat  r esul t  f r om a change i n t he l aw,  

we wi l l  appl y t he r ul e announced her e onl y t o t hi s case and t o 

cases chal l engi ng f ut ur e not i ces.   Thus,  any chal l enge t o t he 

speci f i c i t y of  t he subj ect  mat t er  of  a publ i c not i ce under  

Wi s.  St at .  § 19. 84( 2)  t hat  was i ssued pr i or  t o t he dat e t hi s 

opi ni on i s mandat ed wi l l  be exami ned under  t he r equi r ement s of  

H. D.  Ent er pr i ses.   We appl y t he new r ul e t o t hi s case because 

Buswel l  has act ed as a r el at or  on behal f  of  t he st at e,  pur suant  

t o Wi s.  St at .  § 19. 97( 3) .   As such,  he has wor ked t o v i ndi cat e 

hi s and ot her s '  r i ght  t o open gover nment .   St at e ex r el .  Hodge 

v.  Town of  Tur t l e Lake,  180 Wi s.  2d 62,  78,  508 N. W. 2d 603 

( 1993) .   Appl y i ng t he new r ul e i n such a case may ser ve as an 

i ncent i ve f or  ot her s t o act  s i mi l ar l y and t o det er  f ut ur e 

mi sconduct .   

V 

¶50 Havi ng det er mi ned t hat  t he June 1 not i ce was 

i nsuf f i c i ent ,  and t hat  we wi l l  appl y t he r easonabl eness st andar d 
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i n t hi s case,  we t ur n t o t he quest i on of  r emedy.   I n hi s amended 

compl ai nt ,  Buswel l  r equest s voi di ng t he hi r i ng pr ovi s i on f or  

coaches i n t he mast er  cont r act  adopt ed i n t he June meet i ngs,  

f or f ei t ur es agai nst  any member  of  t he boar d who knowi ngl y 

at t ended a meet i ng v i ol at i ng t he open meet i ngs l aw,  and 

r easonabl e at t or ney f ees.  

¶51 Voi di ng a cont r act  pr ovi s i on i s not  an avai l abl e 

r emedy her e.   The cour t  was advi sed t hat  t he mast er  cont r act  

t hat  adopt ed t he hi r i ng pr ovi s i on has expi r ed.   The ar gument  

t hat  a pr ovi s i on i n an expi r ed mast er  cont r act  can be voi ded 

appear s i ncongr uous.  

¶52 Si mi l ar l y,  f or f ei t ur es ar e not  avai l abl e as a r emedy 

i n t hi s case.   Sect i on 19. 96 pr ovi des f or  f or f ei t ur es by " [ a] ny 

member  of  a gover nment al  body who knowi ngl y at t ends a meet i ng of  

such body hel d i n v i ol at i on"  of  t he open meet i ngs l aw.  Our  

deci s i on over r ul es t he br i ght - l i ne r ul e of  H. D.  Ent er pr i ses and 

est abl i shes a r easonabl eness st andar d i n i t s pl ace.   Member s of  

gover nment al  bodi es who compl i ed wi t h t he l aw as i t  t hen exi st ed 

cannot  be sanct i oned f or  a v i ol at i on based on an i nt er pr et at i on 

f i r st  announced t oday.   

¶53 Wi t h r espect  t o at t or ney f ees,  Wi s.  St at .  § 19. 97( 4)  

pr ovi des t hat  a per son br i ngi ng an act i on as r el at or  on behal f  

of  t he st at e ( as i s t he case her e)  f or  enf or cement  of  t he open 

meet i ngs l aw may r ecei ve cost s and at t or ney f ees:  

I n such act i ons [ i . e. ,  wher e a per son br i ngs a case as 
a r el at or ] ,  t he cour t  may awar d act ual  and necessar y 
cost s of  pr osecut i on,  i ncl udi ng r easonabl e at t or ney 
f ees t o t he r el at or  i f  he or  she pr evai l s .  .  .  .  
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¶54 Sect i on 19. 81( 4)  r equi r es t hat  t he pr ovi s i ons of  t he 

open meet i ngs l aw be l i ber al l y const r ued t o advance t he l aw' s 

pur poses.   Thi s cour t  has i nt er pr et ed t hat  r equi r ement  t o mer i t  

awar di ng at t or ney f ees t o t he pr evai l i ng r el at or  wher e doi ng so 

advances t he pur poses of  t he open meet i ngs l aw.   Hodge v.  Town 

of  Tur t l e Lake,  180 Wi s.  2d at  78.   Such i s  t he case her e.  

Awar di ng at t or ney f ees t o Buswel l  wi l l  pr ovi de an i ncent i ve t o 

ot her s t o pr ot ect  t he publ i c ' s r i ght  t o open meet i ngs and t o 

det er  gover nment al  bodi es f r om ski r t i ng t he open meet i ngs l aw.  

Accor di ngl y,  we r emand t he case t o t he c i r cui t  cour t  t o 

det er mi ne t he appr opr i at e awar d. 13  

VI  

¶55 I n sum,  we adopt  a r easonabl eness st andar d f or  

det er mi ni ng t he degr ee of  spec i f i c i t y r equi r ed i n i dent i f y i ng 

t he subj ect  mat t er  of  a meet i ng i n or der  t o compl y wi t h t he 

not i ce pr ovi s i on of  t he open meet i ngs l aw.   We concl ude t hat  t he 

pl ai n meani ng of  Wi s.  St at .  § 19. 84( 2)  set s f or t h a 

r easonabl eness st andar d,  and t hat  such a st andar d st r i kes t he 

pr oper  bal ance cont empl at ed i n Wi s.  St at .  §§ 19. 81( 1)  and ( 4)  

bet ween t he publ i c ' s r i ght  t o i nf or mat i on and t he gover nment ' s  

need t o ef f i c i ent l y conduct  i t s busi ness.   Appl y i ng t hat  

st andar d,  we det er mi ne t hat  t he June 1 not i ce was i nsuf f i c i ent  

under  § 19. 84( 2)  and cont r ar y t o t he pol i c i es i n §§ 19. 81( 1)  and 

( 4)  because i t  f ai l ed t o r easonabl y appr i se t he publ i c t hat  i t  

                                                 
13 The appr opr i at e awar d of  at t or ney f ees i s det er mi ned by 

t he " l odest ar "  met hodol ogy.   Ander son v.  MSI  Pr ef er r ed I ns.  Co. ,  
2005 WI  62,  ¶39,  281 Wi s.  2d 66,  697 N. W. 2d 73.   
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woul d consi der  t he TEA' s mast er  cont r act  at  t hat  meet i ng.   We 

f ur t her  det er mi ne,  however ,  t hat  t he f ai l ur e t o det ai l  t he new 

hi r i ng pr ocedur e f or  coaches cont ai ned i n t he new mast er  

cont r act  r ender s nei t her  t he June 1 nor  t he June 15 not i ce 

i nsuf f i c i ent  because i t  woul d not  be r easonabl e t o r equi r e such 

det ai l  i n t hese ci r cumst ances.   Accor di ngl y,  we r ever se t he 

cour t  of  appeal s  and r emand t he cause t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs.  

By the Court.—Ri ght s decl ar ed.   We r ever se t he cour t  of  

appeal s and r emand t he cause t o t he c i r cui t  cour t .   
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¶56 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   Because 

I  concl ude t hat  t he June 1,  2004 not i ce of  t he open meet i ng was 

i nsuf f i c i ent  t o sat i sf y Wi s.  St at .  § 19. 84( 2)  ( 2005- 06) , 1 I  j oi n 

t he mandat e of  t he cour t .   However ,  I  wr i t e separ at el y because 

i n my vi ew t he not i ce f or  t he June 1 meet i ng does not  sat i sf y 

t he r equi r ement s of  St at e ex r el .  H. D.  Ent er pr i ses I I ,  LLC v.  

Ci t y of  St ought on,  230 Wi s.  2d 480,  602 N. W. 2d 72 ( Ct .  App.  

1999) ,  i n r egar d t o § 19. 84( 2) .   I  al so wr i t e separ at el y because 

i nst ead of  anal yzi ng whet her  t he subj ect  mat t er  of  t he not i ce 

gi ven f or  t he June 1 meet i ng i s suf f i c i ent  under  H. D.  

Ent er pr i ses and § 19. 84( 2) ,  t he maj or i t y opi ni on set s up a 

st r aw- man,  i t s " br i ght  l i ne r ul e, "  t hat  i t  says H. D.  Ent er pr i ses 

cr eat es.   Maj or i t y op. ,  ¶¶16,  19,  22.   The maj or i t y opi ni on t hen 

pr oceeds t o over r ul e H. D.  Ent er pr i ses by knocki ng down t he 

st r aw- man t hat  t he maj or i t y opi ni on cr eat ed.   Maj or i t y op. ,  

¶¶27,  52.   I n my vi ew,  t he publ i c woul d be bet t er  ser ved by 

addi t i onal  gui dance about  compl i ance wi t h § 19. 84( 2)  t han i s 

gi ven ei t her  i n H. D.  Ent er pr i ses or  i n t he maj or i t y opi ni on.   

Accor di ngl y,  I  r espect f ul l y concur .  

I .   BACKGROUND 

¶57 Thi s case ar i ses out  of  a c i t i zen compl ai nt  by Br i an 

Buswel l  ( Buswel l )  t hat  t he boar d of  t he Tomah Ar ea School  

Di st r i ct  ( t he boar d)  di d not  compl y wi t h t he publ i c not i ce 

                                                 
1 Al l  f ur t her  r ef er ences ar e t o t he 2005- 06 ver si on of  t he 

Wi sconsi n St at ut es unl ess ot her wi se not ed.  
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pr ovi s i ons of  Wi s.  St at .  § 19. 84( 2) ,  i n r egar d t o a June 1 

meet i ng wher e bot h t he TEA Empl oyee Cont r act  and t he appl i cant s 

f or  t he posi t i on of  hi gh school  pr i nci pal  wer e di scussed.   

Buswel l  al so al l eges t hat  t he publ i c not i ce pr ovi s i ons wer e 

vi ol at ed f or  a second meet i ng hel d on June 15,  2004.   He al l eges  

t hat  t he " subj ect  mat t er "  of  bot h meet i ngs was not  r easonabl y 

descr i bed i n t he r espect i ve not i ces because t hey di d not  gi ve 

not i ce t hat  t he boar d woul d be consi der i ng new hi r i ng pr ocedur es 

f or  at hl et i c coaches t hat  woul d gi ve hi r i ng pr ef er ence t o 

cur r ent  TEA member s.   He al so asser t s t hat  t he not i ce f or  t he 

June 1 meet i ng was mi sl eadi ng because t hat  not i ce i ncl uded a 

r ef er ence t o Wi s.  St at .  § 19. 85( 1) ( c) ,  as t he st at ut or y basi s 

f or  conduct i ng par t  of  t he meet i ng i n c l osed sessi on.   He 

asser t s,  and t he Ci t y agr ees,  t hat  § 19. 85( 1) ( c)  i s  not  

appl i cabl e t o di scussi ng t he TEA Empl oyee Cont r act  i n c l osed 

sessi on.  

¶58 The boar d cont ends t hat  bot h not i ces wer e suf f i c i ent .   

The not i ce f or  t he June 1 meet i ng pr ovi ded:   

Cont empl at ed Cl osed Sessi on f or  Consi der at i on and/ or  
Act i on Concer ni ng Empl oyment / Negot i at i ons wi t h 
Di st r i ct  Per sonnel  Pur suant  t o Wi s.  St at s.  
19. 85( 1) ( c) .   

The boar d admi t s t hat  t he st at ut or y r ef er ence i n t he not i ce 

coul d have been mi sl eadi ng,  but  i t  asser t s t hat  St at e ex r el .  

Ol son v.  Ci t y of  Bar aboo Joi nt  Revi ew Boar d,  2002 WI  App 64,  252 

Wi s.  2d 628,  643 N. W. 2d 796,  concl udes t hat  i ncor r ect  

i nf or mat i on i n a not i ce of  a publ i c meet i ng i s not  f at al  t o t he 

suf f i c i ency of  t he not i ce.   The boar d al so cont ends t hat  by 
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not i c i ng t hat  i t  woul d consi der  " TEA Empl oyee Cont r act  Appr oval "  

at  t he June 15 meet i ng,  i t  compl i ed wi t h Wi s.  St at .  § 19. 84( 2) . 2  

¶59 Pr i or  t o t he June 1 boar d meet i ng,  t he communi t y knew 

t hat  t her e was a pr oposal  f or  t he TEA Empl oyee Cont r act  t hat  

woul d gi ve pr i or i t y t o cur r ent  TEA member s i n r egar d t o hi r i ng 

f or  coachi ng j obs.   Maj or i t y op. ,  ¶4.   The quest i on t hat  i s 

pr esent ed f or  t hi s r evi ew i s whet her  t he not i ce of  bot h meet i ngs 

r easonabl y appr i sed t he publ i c and t he news medi a of  t he subj ect  

mat t er  of  t hose meet i ngs when t he hi r i ng of  coaches was not  

ment i oned,  and i n r egar d t o t he June 1 not i ce,  whet her ,  because 

t he TEA Empl oyee Cont r act  was not  ment i oned,  t he not i ce was 

mi sl eadi ng as wel l .    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶60 Thi s r evi ew r equi r es us t o i nt er pr et  var i ous st at ut or y 

pr ovi s i ons and t o appl y t hem t o t he f act s pr esent ed her ei n.   The 

i nt er pr et at i on and appl i cat i on of  st at ut es ar e quest i ons of  l aw 

subj ect  t o our  i ndependent  r evi ew.   Jackson Count y v.  DNR,  2006 

WI  96,  ¶10,  293 Wi s.  2d 497,  717 N. W. 2d 713.  

B.  Wi sconsi n St at .  § 19. 84( 2)  

¶61 Wi sconsi n St at .  § 19. 84( 2)  pr ovi des i n r el evant  par t :  

Ever y publ i c not i ce of  a meet i ng of  a 
gover nment al  body shal l  set  f or t h t he t i me,  dat e,  
pl ace and subj ect  mat t er  of  t he meet i ng,  i ncl udi ng 
t hat  i nt ended f or  consi der at i on at  any cont empl at ed 
cl osed sessi on,  i n such f or m as i s r easonabl y  l i kel y 

                                                 
2 I  agr ee wi t h t he maj or i t y opi ni on' s concl usi on t hat  t he 

not i ce f or  t he June 15 meet i ng i s suf f i c i ent  t o sat i sf y Wi s.  
St at .  § 19. 84( 2) ,  t her ef or e,  I  do not  addr ess t hat  not i ce 
f ur t her  i n t hi s concur r ence.  
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t o appr i se member s of  t he publ i c and t he news medi a 
t her eof .     

Buswel l  does not  chal l enge t he suf f i c i ency of  t he not i ce of  t he 

t i me,  dat e or  pl ace of  t he meet i ng.   Rat her ,  he chal l enges t he 

suf f i c i ency of  t he subj ect  mat t er  descr i bed i n t he not i ce,  

c l ai mi ng i t  i s  i ncompl et e,  mi sl eadi ng and does not  r easonabl y 

appr i se t he publ i c of  what  t he boar d wi l l  di scuss.    

1.  Not i ce of  t he June 1 Meet i ng 

¶62 I t  i s  undi sput ed t hat  t he boar d i nt ended t o and di d 

di scuss t wo t opi cs at  t he June 1 meet i ng under  one subj ect  

mat t er  t opi c:   t he TEA Empl oyee Cont r act  and appl i cat i ons f or  

t he posi t i on of  hi gh school  pr i nci pal .   Ther ef or e,  t he boar d was 

r equi r ed t o gi ve publ i c not i ce of  bot h,  i f  t her e ar e t wo 

di f f er ent  subj ect  mat t er s t hat  wer e t o be di scussed dur i ng t he 

meet i ng.    

¶63 " Subj ect  mat t er "  i s  not  def i ned i n Wi s.  St at .  § 19. 84 

or  el sewher e i n t he st at ut es t hat  addr ess open meet i ng 

r equi r ement s.   Bl ack' s Law Di ct i onar y descr i bes " subj ect  mat t er "  

as:  

The i ssue pr esent ed f or  consi der at i on;  t he t hi ng i n 
whi ch a r i ght  or  dut y has been asser t ed;  t he t hi ng i n 
di sput e.  

Bl ack' s Law Di ct i onar y 1466 ( 8t h ed.  2004) .   Thi s i s a br oad 

i ncl usi ve def i ni t i on,  but  i t  gi ves us l i t t l e gui dance about  how 

much par t i cul ar i t y or  i n what  f or m one shoul d descr i be t he 

subj ect  mat t er  t hat  wi l l  be addr essed at  a meet i ng of  a publ i c  

body.    

¶64 I n H. D.  Ent er pr i ses,  t he cour t  of  appeal s addr essed 

" subj ect  mat t er "  i n t he cont ext  of  t he St ought on Common 
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Counci l ' s  consi der at i on of  Pi ck ' N Save' s appl i cat i on f or  a 

l i quor  l i cense.   H. D.  Ent er pr i ses,  230 Wi s.  2d at  482.   Pi ck ' N 

Save' s appl i cat i on had been publ i shed i n accor d wi t h al cohol  

l i censi ng r equi r ement s f ound i n Wi s.  St at .  § 125. 04( 3) .   I d.  at  

482.   The meet i ng agenda was used by t he common counci l  as 

publ i c not i ce t hat  i t  woul d consi der  t he l i quor  l i cense on 

Januar y 27.   I d.   The agenda l i s t ed " l i censes"  as an agenda 

t opi c.   I d.   Thi s not i ce was t he f i r st  of  t hr ee occasi ons on 

whi ch t he l i quor  l i cense was di scussed,  bef or e H. D.  Ent er pr i ses 

al l eged t he Ci t y v i ol at ed i t s publ i c not i ce obl i gat i on.   I d.   

The appl i cat i on f or  a l i quor  l i cense was deni ed af t er  t hat  f i r st  

common counci l  meet i ng.   I d.   However ,  H. D.  Ent er pr i ses di d not  

al l ege t hat  t he not i ce i nsuf f i c i ent l y descr i bed t he subj ect  

mat t er  of  t he f i r st  meet i ng.   I d.  at  487.    

¶65 At  t he second meet i ng,  " l i censes"  agai n was l i s t ed on 

t he common counci l ' s  agenda t hat  gave not i ce of  t he meet i ng.   

I d.  at  482.   Pi ck ' N Save' s appl i cat i on was gr ant ed at  t hat  

meet i ng.   I d.   H. D.  Ent er pr i se had not  appear ed at  t he second 

meet i ng,  and i t  obj ect ed t o t he r econsi der at i on of  Pi ck ' N 

Save' s appl i cat i on.   I d.   Ther ef or e,  appr oxi mat el y s i x days 

af t er  t he second meet i ng,  t he common counci l  convened a t hi r d 

meet i ng t hat  H. D.  Ent er pr i ses at t ended and i n whi ch t he common 

counci l  consi der ed H. D.  Ent er pr i ses'  r equest  t hat  i t  r esci nd 

Pi ck ' N Save' s l i quor  l i cense.   I d.  at  482- 83.   The common 

counci l  r ef used t o do so.   I d.  at  483.   H. D.  Ent er pr i ses t hen 

sued t he Ci t y of  St ought on cl ai mi ng t hat  t he t er m " l i censes"  was 
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t oo gener al  a descr i pt i on of  t he subj ect  mat t er  of  t he second 

meet i ng t o sat i sf y Wi s.  St at .  § 19. 84( 2) .   I d.     

¶66 The ci r cui t  cour t  concl uded t he not i ce was suf f i c i ent  

and H. D.  Ent er pr i ses appeal ed.   I n concl udi ng t hat  " l i censes"  

was a suf f i c i ent  descr i pt i on of  t he subj ect  mat t er  t o r easonabl y 

appr i se t he publ i c,  t he cour t  of  appeal s exami ned al l  t he 

c i r cumst ances sur r oundi ng consi der at i on of  Pi ck ' N Save' s 

appl i cat i on f or  a l i quor  l i cense.   I d.  at  483- 84 and 487.   I t  

not ed t hat  t he not i ce f or  t he common counci l ' s  f i r st  

consi der at i on of  t he mat t er  used " l i censes"  t o descr i be t he 

subj ect  mat t er .   I d.  at  487.   The cour t  not ed t hat  H. D.  

Ent er pr i ses had appear ed at  t hat  counci l  meet i ng and t her ef or e,  

i t  had exper i ence wi t h t he Ci t y ' s use of  t hat  descr i pt i on.   I d.   

The cour t  of  appeal s not ed t hat  H. D.  Ent er pr i ses di d not  

compl ai n about  t he l ack of  not i ce f or  t he f i r st  meet i ng.   I d.   

The cour t  of  appeal s al so bal anced t he bur den t o muni ci pal i t i es,  

whi ch woul d be caused by det ai l i ng ever y f acet  of  a subj ect  

mat t er  t hat  may be addr essed under  ever y agenda i t em,  wi t h t he 

suf f i c i ency of  t he not i ce t o t he publ i c.   I d.    

¶67 The cour t  of  appeal s opi ni on t ook gui dance f r om St at e 

ex r el .  Schaeve v.  Van Lar e,  125 Wi s.  2d 40,  370 N. W.  271 ( Ct .  

App.  1985) ,  wher e Schaeve compl ai ned t hat  t he descr i pt i on of  t he 

subj ect  mat t er  of  t he meet i ng di d not  have enough par t i cul ar i t y 

t o compl y wi t h t he st at ut e.   H. D.  Ent er pr i ses,  230 Wi s.  2d at  

486.   I n Schaeve,  i t  was cont ended t hat  t he subj ect  mat t er  set  

out  i n t he not i ce was i nsuf f i c i ent  because i t  sai d onl y t hat  t he 

possi bl e di sci pl i ne of  a publ i c empl oyee woul d be consi der ed.   
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Schaeve,  125 Wi s.  2d at  47.   The cour t  of  appeal s concl uded 

t her e was " no r equi r ement  i n t he st at ut e t hat  t he subj ect  mat t er  

of  a meet i ng must  be expl ai ned wi t h any mor e speci f i c i t y. "   I d.  

at  47.    

¶68 Cont r ar y t o t he asser t i on i n t he maj or i t y opi ni on,  i t s 

st r aw- man,  t he " br i ght - l i ne r ul e, "  i s  nowher e ment i oned or  

" announced"  i n H. D.  Ent er pr i ses.   See maj or i t y op. ,  ¶46.   

I nst ead,  H. D.  Ent er pr i ses i s based on t he f act s and 

ci r cumst ances t hat  wer e r el evant  t o t he l i cense t hat  woul d be 

di scussed at  an upcomi ng common counci l  meet i ng,  as i t  had been 

i n ot her  meet i ngs.   H. D.  Ent er pr i ses,  230 Wi s.  2d at  482- 83 and 

485.   H. D.  Ent er pr i ses r easoned t hat  " [ s] ect i on 19. 84( 2) ,  st at s.  

r equi r es t hat  a publ i c not i ce set  f or t h t he t i me,  dat e,  pl ace 

and subj ect  mat t er  of  a meet i ng i n such f or m as i s l i kel y t o 

r easonabl y appr i se member s of  t he publ i c. "   I d.  at  485. 3  I t  

est abl i shed no r ul e t hat  i s  appl i cabl e wi t hout  consi der at i on of  

t he r el evant  f act s and ci r cumst ances.   

¶69 Movi ng t o t he case now bef or e t he cour t ,  upon 

consi der at i on of  t he f act s and ci r cumst ances of  t he not i ce 

pr ovi ded by t he boar d of  t he Tomah Ar ea School  Di st r i ct  i n 

r egar d t o t he June 1 meet i ng,  I  concl ude i t  was i nsuf f i c i ent  

under  H. D.  Ent er pr i ses' s i nt er pr et at i on of  Wi s.  St at .  

§ 19. 84( 2) .   I  concl ude t hat  t he boar d' s not i ce of  t he June 1 

meet i ng was i nsuf f i c i ent  based on t hr ee f act s t hat  ar e pr esent  

                                                 
3 The Ci t y of  St ought on used ent i r e meet i ng agendas as t he 

publ i c not i ces f or  i t s meet i ngs.   St at e ex r el .  H. D.  Ent er pr i ses 
v.  Ci t y of  St ought on,  230 Wi s.  2d 480,  482,  602 N. W. 2d 72 ( Ct .  
App.  1999) .  
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her e and f or  whi ch count er vai l i ng f act s wer e pr esent  i n and 

i mpor t ant  t o t he deci s i on i n H. D.  Ent er pr i ses.    

¶70 Fi r st ,  t wo ver y di f f er ent  t opi cs wer e addr essed under  

one headi ng i n t he not i ce f or  t he boar d' s June 1 meet i ng,  e. g. ,  

t he consi der at i on of  t he appl i cant s f or  t he posi t i on of  hi gh 

school  pr i nci pal  and t he pr ovi s i ons f or  a new TEA Empl oyee 

Cont r act .   I n H. D.  Ent er pr i ses,  t he l i quor  l i cense was t he 

subj ect  mat t er  not i ced and di scussed at  bot h meet i ngs.   I d.  at  

487.   

¶71 Second,  t he pr ovi s i ons of  t he mast er  TEA Empl oyee 

Cont r act  wer e goi ng t o be pr esent ed at  t he June 1 meet i ng,  i . e. ,  

t hi s was a br and- new cont r act  f or  t he boar d t o consi der .   I n 

H. D.  Ent er pr i ses,  t he second not i ce gi ven was t he same as t he 

f i r st .   I d.  at  487.   Because t he l i quor  l i cense was di scussed by 

t he common counci l  under  t hat  t opi c pr evi ousl y,  t he publ i c and 

t he news medi a had exper i ence i n t he subj ect  mat t er  as descr i bed 

i n t he not i ce.   I d.   H. D.  Ent er pr i ses had at t ended a pr evi ous 

common counci l  meet i ng t hat  was not i ced i n t he same f or m,  by 

usi ng t he meet i ng agenda wi t h t he t opi c " l i censes"  as a subj ect  

mat t er .   I d.    

¶72 And,  t hi r d,  t he not i ce f or  t he June 1 meet i ng was 

mi sl eadi ng i n r egar d t o t he TEA Empl oyee Cont r act  because t he 

not i ce r ef er enced Wi s.  St at .  § 19. 85( 1) ( c)  as t he basi s f or  t he 

boar d' s t aki ng up t he subj ect  mat t er  i n c l osed sessi on.   Sect i on 

19. 85( 1) ( c)  i s  t he appr opr i at e c i t e f or  t he consi der at i on of  

appl i cant s f or  t he posi t i on of  hi gh school  pr i nci pal ,  but  i t  

does not  appl y t o col l ect i ve bar gai ni ng agr eement s such as t he 
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TEA Empl oyee Cont r act .   Sect i on 19. 85( 1) ( e)  i s t he sect i on of  

t he st at ut es t hat  per mi t s a publ i c body t o consi der  col l ect i ve 

bar gai ni ng agr eement s i n c l osed sessi on.   By f ai l i ng t o i ncl ude 

bot h § 19. 85( 1) ( c)  and ( e)  i n t he not i ce,  t he boar d mi sl ed t he 

publ i c about  bot h t he subj ect  mat t er  of  t he c l osed meet i ng and 

t he number  of  t opi cs t hat  woul d be di scussed.   I n H. D.  

Ent er pr i ses,  t her e was no al l egat i on t hat  t he not i ce was 

mi sl eadi ng.   Accor di ngl y,  I  concl ude t hat  t he not i ce of  t he 

June 1 meet i ng of  t he boar d di d not  set  f or t h t he subj ect  mat t er  

i n a f or m t hat  r easonabl y appr i sed t he publ i c and t he news medi a 

t hat  t he TEA Empl oyee Cont r act  woul d be di scussed i n t he c l osed 

sessi on por t i on of  t hat  meet i ng.   Ther ef or e,  t he not i ce f or  t he 

June 1 meet i ng di d not  compl y wi t h t he r equi r ement s of  Wi s.  

St at .  § 19. 84( 2) ,  as i nt er pr et ed i n H. D.  Ent er pr i ses.    

¶73 However ,  even t hough I  concl ude t hat  t he not i ce f or  

t he June 1 meet i ng was not  suf f i c i ent  t o sat i sf y Wi s.  St at .  

§ 19. 84( 2) ,  as i nt er pr et ed i n H. D.  Ent er pr i ses,  i t  appear s t hat  

t he gui dance gi ven by H. D.  Ent er pr i ses i s not  suf f i c i ent  t o 

assi st  i n achi evi ng compl i ance by t hose publ i c bodi es t hat  ar e 

r equi r ed t o gi ve publ i c not i ce of  t he subj ect  mat t er  of  
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meet i ngs. 4  The st at ut e r equi r es t hat  not i ce of  t he subj ect  

mat t er  be set  out  " i n such f or m as i s r easonabl y l i kel y t o 

appr i se"  t he publ i c and t he news medi a.   I  woul d advi se,  but  not  

r equi r e,  t hat  publ i c bodi es adopt  a st andar d f or mat  f or  t hei r  

meet i ng agendas.   The ent i r e agenda f or  t he meet i ng shoul d t hen 

be used as t he § 19. 84( 2)  not i ce.   Thi s woul d gi ve t he publ i c 

and t he news medi a exper i ence i n what  i ssues ar e apt  t o be 

addr essed under  r ecur r i ng t opi cs.   I  suggest  t hat  t he agendas 

cont ai n subt opi cs when mor e t han one mat t er  i s t o be di scussed 

under  one agenda t opi c.   I  al so r ecommend i ncl udi ng i n t he 

not i ce a st at ement  t hat  quest i ons about  t he agenda can be 

addr essed t o a r epr esent at i ve of  t he publ i c body,  whose name,  

phone number  and an appr opr i at e t i me t o cal l  woul d be l i s t ed.   

I f  t he publ i c body has descr i bed a subj ect  mat t er  i n a way t hat  

gener at es quest i ons or  conf usi on about  what  i s t o be di scussed,  

I  suggest  a mor e det ai l ed agenda t opi c be empl oyed f or  f ut ur e 

meet i ng agendas.   I n t hat  way,  t he publ i c body wi l l  l ear n bot h 

                                                 

4 Ther e ar e t i mes when one aut hor s an opi ni on and bel i eves 
t hat  t he i ssues pr esent ed wer e suf f i c i ent l y addr essed,  but  i n 
hi ndsi ght ,  t hey wer e not .   As t he aut hor  of  H. D.  Ent er pr i ses,  I  
now f i nd mysel f  i n a posi t i on s i mi l ar  t o t hat  of  Just i ce Rober t  
Jackson.   When f aced wi t h a s i mi l ar  pr obl em,  he r emar ked,  " The 
mat t er  does not  appear  t o me now as i t  appear s t o have appear ed 
t o me t hen. "   McGr at h v.  Kr i st ensen,  340 U. S.  162,  178 ( 1950)  
( Jackson,  J.  concur r i ng)  ( f ur t her  c i t at i ons omi t t ed) .   H. D.  
Ent er pr i ses appear s t o me now a bi t  di f f er ent l y t han i t  appear s 
t o have appear ed t o me i n 1999.   When i t  was wr i t t en,  t he cour t  
of  appeal s deci s i on i n H. D.  Ent er pr i ses appear ed t o pr ovi de 
suf f i c i ent  gui dance on t he f or m i n whi ch t he subj ect  mat t er  i n a 
publ i c not i ce shoul d be pr ovi ded i n or der  t o r easonabl y appr i se 
t he publ i c and t he news medi a of  what  woul d be di scussed.   
However ,  now i t  appear s mor e gui dance was needed.  
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what  speci f i c i t y i s r equi r ed t o descr i be t he subj ect  mat t er  of  

t he meet i ng and what  f or m best  assi st s t he publ i c and t he news 

medi a i n under st andi ng what  wi l l  t r anspi r e at  meet i ngs.  

2.  Ot her  Concer ns 

¶74 I  al so par t  company wi t h t he maj or i t y opi ni on' s use of  

St at e ex r el .  Badke v.  Vi l l age Boar d of  t he Vi l l age of  

Gr eendal e,  173 Wi s.  2d 553,  494 N. W. 2d 408 ( 1993) ,  as suppor t  

f or  i t s  cont ent i ons about  t he speci f i c i t y wi t h whi ch t he subj ect  

mat t er  i n a Wi s.  St at .  § 19. 84( 2)  publ i c not i ce i s t o be gi ven.   

Maj or i t y op. ,  ¶¶23- 26.   Badke never  addr esses or  r ef er s t o t he 

speci f i c i t y of  t he subj ect  mat t er  i n a publ i c not i ce.   And t hi s 

i s f or  good r eason.   I n Badke,  t her e was no not i ce of  any t ype 

gi ven t hat  t he v i l l age boar d was goi ng t o meet .   Badke,  173 

Wi s.  2d at  569.  

¶75 Fur t her mor e,  i n r egar d t o t he speci f i c i t y wi t h whi ch 

t he subj ect  mat t er  of  a meet i ng must  be descr i bed i n t he not i ce,  

t he maj or i t y opi ni on asser t s t hat  i f  t he t opi c i s of  " par t i cul ar  

publ i c i nt er est , "  " gr eat er  speci f i c i t y"  may be r equi r ed i n t he 

not i ce.   Maj or i t y op. ,  ¶¶29- 30.   I  see no qual i f i er  i n Wi s.  

St at .  § 19. 84( 2) .   The publ i c and t he news medi a ar e t hose t o 

whom r easonabl e not i ce i s due.   I n my vi ew,  t he maj or i t y 

opi ni on' s r equi r ement  i s an i nvi t at i on f or  addi t i onal  l i t i gat i on 

c l ai mi ng t he not i ce was i nsuf f i c i ent .   For  exampl e,  how i s t he 

publ i c ser vant  who pr epar es t he not i ce t o know t hat  t her e i s a 

" par t i cul ar  publ i c i nt er est ?"   Wi l l  t he not i ce be i nsuf f i c i ent  

i f  he or  she shoul d have known of  a " par t i cul ar  publ i c i nt er est "  

but  di d not ?  Does he or  she have a dut y  t o l ear n of  a 
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" par t i cul ar  publ i c i nt er est "  i n t he subj ect  mat t er s t hat  wi l l  be 

consi der ed?  Fur t her mor e,  does a member  of  t he publ i c who has an 

i nt er est  i n t he subj ect  mat t er  of  t he meet i ng but  who has never  

expr essed t hat  i nt er est  t o ot her s deser ve l ess compl et e not i ce?   

¶76 I  woul d not  vent ur e i nt o t hese subj ect i ve woods.   

Rat her ,  I  conc l ude t hat  t he st andar d set  by Wi s.  St at .  

§ 19. 84( 2)  i s an obj ect i ve st andar d.   Not i ce i s t o be 

r easonabl e.   And,  t he per sons t o be not i ced ar e s i mpl y t he 

publ i c,  i nt er est ed or  not ,  and t he news medi a,  i nt er est ed or  

not .     

¶77 And f i nal l y,  I  di sagr ee wi t h t he maj or i t y opi ni on' s 

br oad asser t i on t hat  " [ i ] t  i s  t r ue t hat  a meet i ng cannot  addr ess 

t opi cs unr el at ed t o t he i nf or mat i on i n t he not i ce. "   Maj or i t y 

op. ,  ¶34.   The maj or i t y opi ni on ci t es no aut hor i t y f or  t hi s 

concl usi on.   Does t he maj or i t y  opi ni on mean t hat  t he t ypi cal  

agenda i t em of  " such ot her  mat t er s as may come bef or e t he body"  

can never  pr ovi de suf f i c i ent  not i ce under  Wi s.  St at .  § 19. 84( 2)  

f or  a mat t er  t hat  unexpect edl y i s pr esent ed t o t he boar d and 

r equi r es i mmedi at e at t ent i on?  At  l east  one at t or ney gener al  di d 

not  bel i eve t hat  t o be t he case.   66 Op.  At t ' y  Gen.  68,  70 

( 1977) .   Not i ce based on t he f act s and ci r cumst ances of  t he case 

af f ect  when t he not i ce gi ven i s suf f i c i ent  t o r easonabl y appr i se 

t he publ i c and t he news medi a.    

¶78 Accor di ngl y,  f or  t he r easons set  f or t h above,  I  

concur ,  j oi ni ng onl y t he mandat e of  t he maj or i t y opi ni on.   
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¶79 LOUI S B.  BUTLER,  JR. ,  J.    (concurring in part, 

dissenting in part).  I  j oi n t hose por t i ons of  t he maj or i t y 

opi ni on whi ch concl ude t hat  ( a)  Wi s.  St at .  § 19. 84( 2)  ( 2003- 04) 1 

set s f or t h a r easonabl eness st andar d;  ( b)  such a st andar d 

st r i kes t he pr oper  bal ance cont empl at ed i n Wi s.  St at .  § 19. 81( 1)  

and ( 4)  bet ween t he publ i c ' s r i ght  t o i nf or mat i on and t he 

gover nment ' s need t o ef f i c i ent l y conduct  i t s busi ness;  ( c)  

appl y i ng t he r easonabl eness st andar d,  t he June 1,  2004,  not i ce 

was i nsuf f i c i ent  under  § 19. 84( 2)  and cont r ar y t o t he pol i c i es 

i n § 19. 81( 1)  and ( 4)  because i t  f ai l ed t o r easonabl y appr i se 

member s of  t he publ i c t hat  t he mast er  cont r act  of  t he Tomah 

Educat i on Associ at i on ( " TEA" )  woul d be consi der ed at  t hat  

meet i ng;  ( d)  St at e ex r el .  H. D.  Ent er pr i ses I I ,  LLC v.  Ci t y of  

St ought on,  230 Wi s.  2d 480,  602 N. W. 2d 72 ( Ct .  App.  1999) ,  

shoul d be over r ul ed;  ( e)  t hi s deci s i on shoul d be appl i ed 

pr ospect i vel y;  and ( f )  t hi s mat t er  shoul d be r emanded t o t he 

c i r cui t  cour t  t o det er mi ne t he appr opr i at e awar d as t o cost s and 

at t or ney f ees.    

¶80 I  wr i t e separ at el y because I  concl ude t hat  t he 

maj or i t y f ai l s  t o appl y t he r easonabl eness st andar d i t  adopt s i n 

t hi s case t o t he quest i on of  whet her  t he June 1 post i ng pr ovi ded 

suf f i c i ent  not i ce r egar di ng t he Tomah Boar d of  Educat i on' s 

( " Boar d" )  consi der at i on of  a new hi r i ng pr ocedur e f or  at hl et i c  

coaches.   Appl y i ng t he maj or i t y ' s st andar d,  I  concl ude t hat  t he 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se not ed.   
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June 1 not i ce was i nsuf f i c i ent  because i t  f ai l ed t o r easonabl y 

appr i se member s of  t he publ i c t hat  t he Boar d woul d be 

consi der i ng a pr oposal  t hat  was a mat t er  of  par t i cul ar  i nt er est  

t o t he communi t y ,  i nvol ved a non- r out i ne act i on t hat  t he publ i c 

was unl i kel y t o ant i c i pat e,  and coul d have easi l y been i ncl uded 

i n t he not i ce.   

¶81 The f act s ar e accur at el y set  f or t h i n t he maj or i t y 

opi ni on, 2 and wi l l  not  be r epeat ed i n f ul l  her e.   Of  i mpor t  i s 

t he f act  t hat  i n June 2004 t he Boar d hel d t wo meet i ngs r egar di ng 

a new mast er  cont r act  bet ween TEA and t he Tomah Ar ea School  

Di st r i ct  ( " School  Di st r i ct " )  f or  t he 2003- 04 and 2004- 05 school  

year s.   Pr i or  t o t hose meet i ngs,  a number  of  communi t y member s 

had expr essed concer ns over  a pr oposed new pr ocedur e f or  hi r i ng 

at hl et i c coaches. 3  No pr i or  TEA mast er  cont r act  cont ai ned a 

pr ocedur e f or  hi r i ng at hl et i c coaches.  

¶82 The publ i c not i ce i ssued by t he Boar d set t i ng f or t h 

t he agenda of  t he June 1 meet i ng st at ed,  i n r el evant  par t :  

Cont empl at ed Cl osed Sessi on f or  Consi der at i on and/ or  
Act i on Concer ni ng Empl oyment / Negot i at i ons wi t h 

                                                 
2 Maj or i t y op. ,  ¶¶4- 9.    

3 The br oad communi t y i nt er est  exhi bi t ed i n t hi s case pr i or  
t o t he June 2004 meet i ngs est abl i shes t hat  t he publ i c was awar e 
t hat  a pr oposal  was under  consi der at i on f or  a new hi r i ng pol i cy 
gi v i ng pr i or i t y  t o TEA member s over  ot her  candi dat es f or  
at hl et i c coachi ng posi t i ons i n t he new TEA mast er  cont r act .   
Maj or i t y op. ,  ¶4.   Consequent l y,  I  accept  t he maj or i t y ' s 
concl usi on t hat  t he not i ce f or  t he June 15 meet i ng,  whi ch l i s t ed 
TEA cont r act  appr oval ,  was l egal l y suf f i c i ent .   See maj or i t y  
op. ,  ¶45.   Never t hel ess,  t he bet t er  pr act i ce,  gi ven t he l evel  of  
publ i c i nt er est  t hat  was shown her e,  woul d have been t o gi ve 
not i ce t hat  t he pr ocedur es f or  hi r i ng coaches woul d be di scussed 
at  t he June 15 meet i ng.    
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Di st r i ct  Per sonnel  Pur suant  t o Wi s.  St at s.  
19. 85( 1) ( c) .  

Sect i on 19. 85( 1) ( c)  pr ovi des t hat  c l osed sessi ons may be 

convened f or  consi der i ng empl oyment ,  pr omot i on,  compensat i on or  

per f or mance of  any publ i c empl oyee.   The not i ce di d not  cont ai n 

any i nf or mat i on r ef er enci ng t he TEA mast er  cont r act  or  any 

pr oposed hi r i ng pr ocedur es f or  at hl et i c coaches.  

¶83 At  i ssue i s whet her  t he not i ce pr ovi ded f or  t he June 

1,  2004,  meet i ng was t oo gener al  and not  i n compl i ance wi t h 

Wi s.  St at .  § 19. 84( 2) .   That  sect i on pr ovi des,  i n r el evant  par t :  

Ever y publ i c not i ce of  a meet i ng of  a gover nment al  
body shal l  set  f or t h t he .  .  .  subj ect  mat t er  of  t he 
meet i ng,  i ncl udi ng t hat  i nt ended f or  consi der at i on at  
any cont empl at ed cl osed sessi on,  i n such f or m as i s 
r easonabl y l i kel y t o appr i se member s of  t he 
publ i c.  .  .  .   

¶84 Br i an Buswel l  ( " Buswel l " )  cont ends t hat  t he June 1 

not i ce was def i c i ent  because i t  di d not  i ndi cat e t hat  t he Boar d 

woul d act  upon a new mast er  cont r act  wi t h t he TEA,  and i t  di d 

not  i ndi cat e t hat  t he Boar d woul d act  upon t he new hi r i ng 

pr ovi s i on f or  at hl et i c coaches.   The maj or i t y concl udes,  and I  

agr ee,  t hat  t he not i ce f ai l ed t o appr i se t he publ i c t hat  t he TEA 

mast er  cont r act  woul d be under  consi der at i on at  t he June 1 

meet i ng.   Maj or i t y op. ,  ¶36.   I  r espect f ul l y di sagr ee wi t h t he 

maj or i t y ' s concl usi on t hat  t he not i ce was suf f i c i ent  wi t h 

r espect  t o t he new hi r i ng pr ovi s i on f or  at hl et i c coaches.   

Maj or i t y op. ,  ¶42.    

¶85 The maj or i t y not es t hat  wi t h r espect  t o t he TEA mast er  

cont r act ,  t he not i ce gi ven was vague because i t  coul d cover  any 

negot i at i ons wi t h any gr oup of  di st r i ct  per sonnel  or  wi t h any 
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i ndi v i dual  empl oyee wi t hi n t he di st r i ct .   I d. ,  ¶36.   Mor eover ,  

i t  was mi sl eadi ng,  as t he st at ut e r ef er enced4 i n t he not i ce 

pr ovi des f or  c l osed sessi ons f or  i ndi v i dual  empl oyees,  not  f or  

consi der i ng col l ect i ve bar gai ni ng agr eement s.   I d. ,  ¶37.  

¶86 The r easonabl eness st andar d adopt ed by t he cour t  t akes 

i nt o account  such f act or s as t he bur den of  pr ovi di ng mor e 

det ai l ed not i ce,  whet her  t he subj ect  i s  of  par t i cul ar  i nt er est ,  

and whet her  i t  i nvol ves non- r out i ne act i on t hat  t he publ i c woul d 

be unl i kel y t o ant i c i pat e.   I d. ,  ¶28.   The maj or i t y f i r st  poi nt s  

out  t hat  i t  woul d not  undul y bur den t he Boar d t o i ncl ude a f ew 

wor ds i n t he not i ce about  t he f act  t hat  t he TEA mast er  cont r act  

woul d be di scussed at  t he June 1 meet i ng.   I d. ,  ¶38.   Second,  

t he maj or i t y not es t he TEA mast er  cont r act  i ncl uded a hi r i ng 

pr ovi s i on t hat  was of  i nt er est  t o a number  of  peopl e i n t he 

communi t y,  as sever al  c i t i zens had made an ef f or t  t o pet i t i on 

t he Boar d r egar di ng whet her  t o put  a pr ovi s i on f or  t he hi r i ng of  

coaches i nt o t he mast er  cont r act .   I d. ,  ¶39.   Thi r d,  t he 

maj or i t y r ecogni zes t hat  t he TEA mast er  cont r act  was not  a 

r out i ne subj ect ,  as i t  cont ai ned a new pr ovi s i on f or  t he hi r i ng 

of  coaches t o whi ch member s of  t he communi t y obj ect ed,  t he 

subj ect  of  whi ch had never  bef or e been i ncl uded i n a TEA 

cont r act .   I d. ,  ¶¶4,  40.    

¶87 For  t he ver y r easons t he maj or i t y concl udes t he June 1 

not i ce was i nsuf f i c i ent  wi t h r espect  t o t he TEA mast er  cont r act ,  

I  concl ude t he not i ce was i nsuf f i c i ent  wi t h r espect  t o t he new 

pr ovi s i on r egar di ng t he hi r i ng of  at hl et i c coaches.   Thus,  i t  i s  

                                                 
4 Wi s.  St at .  § 19. 85( 1) ( c) .  
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i ncompr ehensi bl e t hat  t he maj or i t y woul d r ej ect  i t s  own anal ysi s  

when di scussi ng t he June 1 not i ce as i t  r el at es t o t he new 

pr ovi s i on f or  t he hi r i ng of  coaches t hat  i s set  f or t h i n t he TEA 

mast er  cont r act .   As t o t he coaches pr ovi s i on,  t he June 1 not i ce 

i s st i l l  vague because i t  f ai l s  t o di scuss coaches or  pr ocedur es 

t o hi r e coaches at  al l ,  and coul d cover  any negot i at i ons wi t h 

any gr oup of  di s t r i ct  per sonnel  or  wi t h any i ndi v i dual  empl oyee 

wi t hi n t he di st r i ct .   Mor eover ,  t he June 1 not i ce was st i l l  

mi s l eadi ng as t o t he coaches pr ovi s i on,  as Wi s.  St at .  

§ 19. 85( 1) ( c)  once agai n pr ovi des f or  c l osed sessi ons f or  

i ndi v i dual  empl oyees,  and not  f or  consi der i ng new hi r i ng 

pr ovi s i ons f or  at hl et i c coaches i n gener al .   The maj or i t y 

i nadequat el y expl ai ns how an i nsuf f i c i ent  not i ce as t o a publ i c  

meet i ng r egar di ng t he TEA mast er  cont r act  i s  suf f i c i ent  wi t h 

r espect  t o an i t em bur i ed wi t hi n t hat  ver y cont r act ,  

par t i cul ar l y when t he i t em i n quest i on has never  bef or e been t he 

subj ect  of  cont r act  negot i at i ons and was of  spec i al  i nt er est  t o 

t he publ i c.  

¶88 When appl y i ng t he f act or s associ at ed wi t h t he 

r easonabl eness st andar d,  t he maj or i t y concedes t hat  t he second 

and t hi r d f act or s5 wei gh i n f avor  of  r equi r i ng not i ce t hat  t he 

Boar d woul d addr ess t he coaches pr ovi s i on.   Maj or i t y op. ,  ¶43.   

                                                 
5 These f act or s,  agai n,  i ncl ude whet her  t he subj ect  i s  of  

par t i cul ar  i nt er est ,  and whet her  i t  i nvol ves non- r out i ne act i on 
t hat  t he publ i c woul d be unl i kel y t o ant i c i pat e.   The publ i c  had 
al r eady shown gr eat  i nt er est  i n t he at hl et i c coach hi r i ng 
pr ovi s i on,  and t he June 1 not i ce cont empl at ed empl oyment  
negot i at i ons f or  any of  t he i ndi v i dual  empl oyees wi t hi n t he 
di st r i ct ,  but  di d not  pr ovi de f or  gener al  hi r i ng pr ocedur es f or  
at hl et i c coaches.   
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Thus,  t he maj or i t y ' s anal ysi s st ands on t he f i r st  f act or ,  t he 

bur den of  pr ovi di ng gr eat er  i nf or mat i on.   Yet ,  j ust  what  was t he 

bur den?  Once agai n,  a f ew wor ds i n t he not i ce woul d have 

suf f i ced,  s i mpl y  by i ndi cat i ng t hat  t he pr ocedur e f or  hi r i ng 

at hl et i c coaches woul d be di scussed.   For  a mat t er  of  

consi der abl e publ i c concer n,  t hi s was no " bur den. "  

¶89 I f ,  as t he maj or i t y concl udes,  t he June 1 not i ce was 

i nsuf f i c i ent  t o appr i se member s of  t he publ i c t hat  t he TEA 

mast er  cont r act  woul d be consi der ed at  t he June 1 meet i ng,  t hen 

i t  was necessar i l y  i nsuf f i c i ent  t o appr i se member s of  t he publ i c 

t hat  a new pr ovi s i on r egar di ng t he hi r i ng of  at hl et i c coaches 

cont ai ned wi t hi n t he TEA mast er  cont r act  woul d be consi der ed.  

¶90 " [ T] he not i ce r equi r ement  gi ves t he publ i c i nf or mat i on 

about  t he busi ness t o be conduct ed t hat  wi l l  al er t  t hem t o t he 

i mpor t ance of  t he meet i ng,  so t hat  t hey can make an i nf or med 

deci s i on whet her  t o at t end. "   Maj or i t y op. ,  ¶26 ( c i t i ng St at e ex 

r el .  Badke v.  Vi l l age Bd.  of  t he Vi l l age of  Gr eendal e,  173 

Wi s.  2d 553,  573- 74,  577- 78,  494 N. W. 2d 408 ( 1993) ) .   I  

whol ehear t edl y concur .   Yet ,  no i nf or med deci s i on t o at t end was 

possi bl e her e,  as t he not i ce f ai l ed t o gi ve t he publ i c any i dea 

of  what  woul d be di scussed at  t he meet i ng.   The June 1 not i ce 

( 1)  f ai l s  t o i nf or m t he publ i c t hat  t he TEA mast er  cont r act  wi l l  

be consi der ed,  and ( 2)  f ai l s  t o i nf or m t he publ i c t hat  a new 

hi r i ng pr ocedur e f or  at hl et i c coaches wi l l  be di scussed.   

Accor di ngl y,  I  woul d r ever se t he cour t  of  appeal s as t o bot h of  

t hese i ssues.  
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¶91 For  t he f or egoi ng r easons,  I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t  f r om t he cour t ' s  deci s i on and mandat e.  
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