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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Jef f r ey House,  

seeks r evi ew of  an unpubl i shed cour t  of  appeal s deci s i on 

af f i r mi ng a j udgment  convi ct i ng hi m of  conspi r acy t o del i ver  

cocai ne. 1 House cont ends t hat  t he cour t  of  appeal s er r ed i n 

l et t i ng st and t he ci r cui t  cour t ' s  deni al  of  hi s mot i on t o 

suppr ess t el ephoni c evi dence on t he gr ound t hat  t he evi dence was 

obt ai ned pur suant  t o an i nval i d wi r et ap or der .  He ar gues t hat  

because t he wi r et ap or der  aut hor i zed i nt er cept i ons of  

                                                 
1 See St at e v.  House,  No.  2005AP2202- CR,  unpubl i shed sl i p 

opi ni on ( Wi s.  Ct .  App.  August  3,  2006) ( af f i r mi ng a j udgment  of  
t he c i r cui t  cour t  f or  Mi l waukee Count y,  Char l es F.  Kahn,  Jr . ,  
Judge) .  
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communi cat i ons f or  cr i mes not  speci f i cal l y enumer at ed i n 

Wi sconsi n' s wi r et appi ng st at ut es,  t he or der  was unl awf ul  and 

evi dence f r om t he wi r et ap shoul d be suppr essed.  

¶2 We det er mi ne t hat  t he c i r cui t  cour t  er r ed i n 

aut hor i z i ng a wi r et ap f or  of f enses not  enumer at ed i n 

Wi s.  St at .  § 968. 28. 2 However ,  we al so det er mi ne t hat  t he 

aut hor i zat i on of  a wi r et ap f or  non- enumer at ed of f enses does not  

war r ant  suppr essi on of  t he evi dence obt ai ned f r om t he wi r et ap i n 

t hi s case.  The or der  i ncl uded bot h enumer at ed and non- enumer at ed 

of f enses,  and i t  cont ai ned suf f i c i ent  pr obabl e cause f or  t he 

enumer at ed of f enses.  Fur t her ,  t he evi dence obt ai ned by wi r et ap 

was f or  enumer at ed of f enses,  and char ges wer e br ought  onl y f or  

enumer at ed of f enses.  Thus,  t he f ai l ur e does not  conf l i c t  wi t h 

t he st at ut or y obj ect i ves of  pr ot ect i ng pr i vacy and l i mi t i ng 

wi r et appi ng t o s i t uat i ons c l ear l y cal l i ng f or  t he use of  such an 

ext r aor di nar y devi ce.  Accor di ngl y,  we af f i r m t he cour t  of  

appeal s.  

I  

¶3 Thi s case st ems f r om an ext ended i nvest i gat i on of  a 

dr ug- t r af f i ck i ng oper at i on whi ch f ocused on Samuel  Car abal l o and 

Fel i x Ri ver a.  I n Mar ch 2004,  a det ect i ve i n t he Mi l waukee Pol i ce 

Depar t ment  appl i ed t o t he c i r cui t  cour t  of  Mi l waukee Count y f or  

an or der  aut hor i z i ng i nt er cept i on of  communi cat i ons f r om a cel l  

phone associ at ed wi t h Car abal l o.  The appl i cat i on was based on an 

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.   
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i nvest i gat i on by Mi l waukee' s Hi gh I nt ensi t y Dr ug Tr af f i ck i ng 

Ar ea Dr ug Gang Task For ce ( HI DTA) .  

¶4 The af f i davi t  suppor t i ng t he appl i cat i on descr i bes a 

dr ug- t r af f i ck i ng ent er pr i se i nvol v i ng at  l east  a dozen 

i ndi v i dual s and mul t i pl e busi nesses.  I t  descr i bes HI DTA' s use of  

a var i et y of  i nvest i gat i ve t echni ques t o gai n i nf or mat i on about  

t he oper at i on,  i ncl udi ng conf i dent i al  i nf or mant s,  cont r ol l ed 

pur chases,  physi cal  sur vei l l ance,  a John Doe i nvest i gat i on,  

gar bage sear ches,  and t r aces on t el ephone number s associ at ed 

wi t h Car abal l o.   I t  al so expl ai ns why t hose pr ocedur es and ot her  

possi bl e i nvest i gat i ve t ool s had f ai l ed,  appear ed unl i kel y t o 

succeed i f  at t empt ed,  or  wer e t oo danger ous t o use.   

¶5 The appl i cat i on f or  t he wi r et ap asser t s t hat  t he 

evi dence pr oduced by t he HI DTA i nvest i gat i on was suf f i c i ent  t o 

show pr obabl e cause t hat  t he subj ect s had commi t t ed,  wer e 

commi t t i ng,  and woul d cont i nue t o commi t  v i ol at i ons of  a number  

of  st at e dr ug t r af f i ck i ng st at ut es. 3 These i ncl ude 

                                                 
3 The af f i davi t  i n t he appl i cat i on r eads as f ol l ows:   

[ Subj ect s]  and ot her s,  as yet  unknown,  have commi t t ed,  
ar e commi t t i ng and wi l l  cont i nue t o commi t  st at e 
v i ol at i ons of  Wi sconsi n St at ut es § 961. 41[ ( 1) ]  
( Manuf act ur e,  Di st r i but i on or  Del i ver y) ,  § 961. 41( 1m)  
( Possessi on Wi t h I nt ent  t o Manuf act ur e,  Di st r i but e or  
Del i ver )  and § 961. 42 ( Keepi ng a Pl ace f or  Usi ng,  
Manuf act ur i ng,  Keepi ng or  Del i ver i ng)  f or  cont r ol l ed 
subst ances i ncl udi ng,  but  not  l i mi t ed t o 
§ 961. 16( 2) ( b)  ( cocai ne) ,  § 961. 14( 4) ( am)  ( .  .  .  
" Ecst asy"  or  MDMA)  and § 961. 14( 3) ( k) ( her oi n) ;  
§§ 939. 31 and 961. 41( 1x) ( Conspi r acy) ,  and §§ 946. 83 
and 946. 85 ( Racket eer i ng and Cont i nui ng Cr i mi nal  
Ent er pr i ses)  as wel l  as f eder al  v i ol at i ons of  Ti t l e 
21,  Uni t ed St at es Code,  §§ 841( a) ( 1) ( Possessi on wi t h 
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§ 961. 41( 1) ( manuf act ur e,  di st r i but i on or  del i ver y) ,  § 961. 41( 1m)  

( possessi on wi t h i nt ent  t o manuf act ur e,  di st r i but e or  del i ver )  

and § 961. 42 ( keepi ng a pl ace f or  usi ng,  manuf act ur i ng,  keepi ng 

or  del i ver i ng)  f or  cont r ol l ed subst ances,  i ncl udi ng cocai ne,  

ecst asy,  and her oi n.  The appl i cat i on al so st at ed t hat  t he 

def endant s had vi ol at ed st at e conspi r acy and r acket eer i ng 

st at ut es,  i ncl udi ng Wi s.  St at .  §§ 939. 31 and 961. 41( 1x)  

( conspi r acy) ,  and §§ 946. 83 and 946. 85 ( r acket eer i ng and 

cont i nui ng cr i mi nal  ent er pr i ses) .   

¶6 I n addi t i on t o t he v i ol at i ons of  st at e l aw,  t he 

appl i cat i on asser t ed vi ol at i ons of  f eder al  st at ut es,  i ncl udi ng 

21 U. S. C.  §§ 841( a) ( 1) ( possessi on wi t h t he i nt ent  t o di st r i but e 

and di st r i but i on of  cont r ol l ed subst ances) ,  846 ( conspi r acy) ,  

and 843( b) ( use of  a communi cat i on f aci l i t y  t o f aci l i t at e 

cont r ol l ed subst ance f el oni es) .  Fur t her ,  i t  aver r ed pr obabl e 

cause f or  v i ol at i ons of  f eder al  r acket eer i ng and money 

l aunder i ng l aws,  18 U. S. C.  §§ 1952 ( i nt er st at e and f or ei gn 

t r avel  or  t r anspor t at i on i n ai d of  r acket eer i ng ent er pr i ses) ,  

and 1956 and 1957 ( money l aunder i ng) .  The appl i cat i on f or  t he 

                                                                                                                                                             
t he I nt ent  t o Di st r i but e and Di st r i but i on of  
Cont r ol l ed Subst ances,  i ncl udi ng but  not  l i mi t ed t o 
cocai ne,  Ecst asy ( MDMA)  and her oi n) ,  846 ( conspi r acy)  
and 843( b) ( Use of  a Communi cat i on Faci l i t y  t o 
Faci l i t at e Cont r ol l ed Subst ance Fel oni es) ,  and 
vi ol at i ons of  Ti t l e 18,  Uni t ed St at es Code,  §§ 1952 
( I nt er st at e and For ei gn Tr avel  of  Tr anspor t at i on i n 
Ai d of  Racket eer i ng Ent er pr i ses) ,  and 1956 and 1957 
( Money Launder i ng) .  
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wi r et ap was appr oved by t he di st r i ct  at t or ney f or  Mi l waukee 

Count y and t he st at e at t or ney gener al .  

¶7 The ci r cui t  cour t  appr oved t he wi r et ap f or  a 30- day 

per i od.  The or der  aut hor i z i ng t he wi r et ap i ncor por at es t he 

l anguage of  t he appl i cat i on and appr oves wi r et appi ng f or  al l  of  

t he cr i mes set  f or t h i n t he appl i cat i on. 4 The St at e r equest ed and 

r ecei ved t wo ext ensi ons of  t he wi r et ap.   

                                                 
4 The or der  aut hor i z i ng t he wi r et ap pr ovi des i n r el evant  

par t :  

I t  i s  her eby or der ed:  

That  l aw enf or cement  of f i cer s of  t he Hi gh I nt ensi t y 
Dr ug Tr af f i ck i ng Ar ea Dr ug Gang Task For ce 
( HI DTA)  .  .  .  be and t hey ar e her eby aut hor i zed .  .  .  
t o i nt er cept  t he wi r e ( cel l ul ar  phone)  communi cat i ons 
of  [ subj ect s]  and ot her s,  yet  unknown .  .  .  such 
communi cat i on concer ni ng or  r el at ed t o  st at e 
v i ol at i ons of  Wi sconsi n St at ut es § 961. 41[ ( 1) ]  
( Manuf act ur e,  Di st r i but i on or  Del i ver y) ,  § 961. 41( 1m)  
( Possessi on Wi t h I nt ent  t o Manuf act ur e,  Di st r i but e or  
Del i ver )  and § 961. 42 ( Keepi ng a Pl ace f or  Usi ng,  
Manuf act ur i ng,  Keepi ng or  Del i ver i ng)  f or  cont r ol l ed 
subst ances i ncl udi ng,  but  not  l i mi t ed t o,  § 
961. 16( 2) ( b)  ( cocai ne) ,  § 961. 14( 4) ( am)  ( 3, 4-
met hyl enedi oxymet hampet ami ne:   " Ecst asy"  or  MDMA)  and 
§ 961. 14( 3) ( k)  ( her oi n) ;  §§ 939. 31 and 961. 41( 1x)  
( Conspi r acy) ,  and §§ 946. 83 and 946. 85 ( Racket eer i ng 
and Cont i nui ng Cr i mi nal  Ent er pr i ses)  as wel l  as 
f eder al  v i ol at i ons of  Ti t l e 21,  Uni t ed St at es Code,  §§ 
841( a) ( 1)  ( Possessi on wi t h t he I nt ent  t o Di st r i but e 
and Di st r i but i on of  Cont r ol l ed Subst ances,  i ncl udi ng 
but  not  l i mi t ed t o cocai ne,  Ecst asy ( MDMA)  and 
her oi n) ,  846 ( Conspi r acy) ,  and 843( b)  ( Use of  a 
Communi cat i on Faci l i t y  t o Faci l i t at e Cont r ol l ed 
Subst ance Fel oni es) ,  and vi ol at i ons of  Ti t l e 18,  
Uni t ed St at es Code,  §§ 1952 ( I nt er st at e and For ei gn 
Tr avel  or  Tr anspor t at i on i n Ai d of  Racket eer i ng 
Ent er pr i ses) ,  and 1956 and 1957 ( Money 
Launder i ng)  .  .  .  .  
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¶8 I n May 2004,  t he St at e f i l ed a compl ai nt  nami ng over  

30 peopl e as def endant s.  The 15 count s i n t he compl ai nt  al l  

per t ai n t o dr ug t r af f i ck i ng and conspi r acy t o t r af f i c  dr ugs.  The 

compl ai nt  di d not  i ncl ude char ges f or  money l aunder i ng,  

r acket eer i ng,  or  cont i nui ng cr i mi nal  ent er pr i se.  House was 

char ged wi t h t wo count s of  conspi r acy t o del i ver  cocai ne.  The 

compl ai nt  descr i bes f i ve cal l s t hat  House made t o Car abal l o' s 

phone i n whi ch House r equest s cocai ne or  ar r anges t o r ecei ve 

cocai ne f r om Car abal l o.  

¶9 House moved t o suppr ess evi dence obt ai ned f r om t he 

wi r et ap on t wo gr ounds.  Fi r st ,  he asser t ed t hat  t he or der  f or  

t he wi r et aps was unl awf ul  because i t  aut hor i zed wi r et aps f or  

cr i mes not  enumer at ed i n Wi s.  St at .  § 968. 28.  Second,  he ar gued 

t hat  t he ext ensi ons f or  t he wi r et ap wer e unl awf ul  because t hey 

f ai l ed t o conf or m t o t he r equi r ement  under  Wi s.  St at .  §§ 968. 30 

and 968. 28 t hat  appl i cat i ons f or  ext ensi ons r ecei ve appr oval  

f r om t he di st r i ct  at t or ney and t he at t or ney gener al .  The ci r cui t  

cour t  deni ed t he mot i on wi t h r egar d t o t he f i r st  gr ound.  

However ,  i t  gr ant ed House' s mot i on t o excl ude t he evi dence 

obt ai ned f r om t he wi r et ap dur i ng i t s ext ensi on. 5 

¶10 House subsequent l y ent er ed a gui l t y pl ea t o one count  

of  conspi r acy t o del i ver  cocai ne.  He was sent enced t o t wo year s,  

s i x mont hs i ni t i al  conf i nement  and t hr ee year s,  s i x mont hs 

ext ended super vi s i on.  He appeal ed t he deni al  of  hi s suppr essi on 

                                                 
5 The St at e does not  chal l enge t he ci r cui t  cour t ' s  or der  

excl udi ng t he evi dence obt ai ned dur i ng t he wi r et ap ext ensi on.  
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mot i on,  ar gui ng t hat  money l aunder i ng,  r acket eer i ng,  and 

cont i nui ng cr i mi nal  ent er pr i se wer e out si de t he scope of  

Wi sconsi n' s wi r et appi ng st at ut es.  The cour t  of  appeal s 

quest i oned t he val i di t y of  t he St at e' s c l ai m t hat  such cr i mes 

ar e encompassed i n " deal i ng i n cont r ol l ed subst ances, "  whi ch i s 

wi t hi n t he scope of  t he st at ut es.  Nonet hel ess,  i t  af f i r med 

House' s j udgment  of  convi ct i on.  I t  det er mi ned t hat  i ncl udi ng 

of f enses not  enumer at ed i n Wi sconsi n' s wi r et ap s t at ut es i n t he 

wi r et ap or der  di d not  r ender  t he or der  unl awf ul .  

I I  

¶11 I n t hi s case we must  det er mi ne whet her  a c i r cui t  cour t  

er r ed i n aut hor i z i ng a wi r et ap f or  of f enses not  enumer at ed i n 

Wi sconsi n' s wi r et ap st at ut es,  and i f  so,  whet her  suppr essi on of  

evi dence obt ai ned by t he wi r et ap i s war r ant ed.  I n r esol v i ng 

t hese quest i ons we i nt er pr et  st at ut es and appl y  t hose st at ut es 

t o t he par t i cul ar  f act s of  t hi s case.  Quest i ons of  st at ut or y 

i nt er pr et at i on and appl i cat i on pr esent  quest i ons of  l aw whi ch we 

r evi ew i ndependent l y of  t he det er mi nat i ons r ender ed by t he 

c i r cui t  cour t  and t he cour t  of  appeal s.   Ki er st yn v.  Raci ne 

Uni f i ed School  Di st . ,  228 Wi s.  2d 81,  88,  596 N. W. 2d 417 ( 1999) .  

I I I  

¶12 House cont ends t hat  because money l aunder i ng,  

r acket eer i ng,  and cont i nui ng cr i mi nal  ent er pr i se ar e not  

speci f i cal l y enumer at ed cr i mes f or  whi ch wi r et aps ar e aut hor i zed 

under  t he Wi sconsi n wi r et ap st at ut es,  t he or der  aut hor i z i ng t he 

wi r et ap i n t hi s case was unl awf ul .  We begi n our  anal ysi s by 

exami ni ng t he wor ds of  Wi sconsi n' s wi r et ap st at ut e,  
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Wi s.  St at .  § 968. 28.  I t  st at es i n r el evant  par t  t hat  a c i r cui t  

cour t  may aut hor i ze wi r et aps onl y wher e t he wi r et ap may pr ovi de,  

or  has pr ovi ded,  evi dence of  cer t ai n enumer at ed cr i mes:  

The aut hor i zat i on [ of  an i nt er cept i on]  shal l  be 
per mi t t ed onl y i f  t he i nt er cept i on may pr ovi de or  has 
pr ovi ded evi dence of  t he commi ssi on of  t he of f ense of  
homi ci de,  f el ony mur der ,  k i dnappi ng,  commer ci al  
gambl i ng,  br i ber y,  ext or t i on,  deal i ng i n cont r ol l ed 
subst ances or  cont r ol l ed subst ance anal ogs,  a comput er  
cr i me t hat  i s a f el ony under  s.  943. 70,  or  any 
conspi r acy t o commi t  any of  t he f or egoi ng of f enses.  

¶13 A pl ai n r eadi ng of  t he st at ut e r ef l ect s t hat  t he 

cr i mes of  money l aunder i ng,  r acket eer i ng and cont i nui ng cr i mi nal  

ent er pr i se ar e not  speci f i cal l y enumer at ed cr i mes.   

Never t hel ess,  t he St at e ar gues t hat  a c i r cui t  cour t  may 

aut hor i ze wi r et aps f or  t hose cr i mes i nsof ar  as t hey const i t ut e 

" deal i ng i n cont r ol l ed subst ances, "  whi ch i s an enumer at ed 

of f ense under  § 968. 28.  We di sagr ee.  Not  onl y i s such an 

i nt er pr et at i on i nconsi st ent  wi t h t he pl ai n wor ds of  t he st at ut e,  

i t  al so cont r adi ct s t he l egi s l at i ve i nt ent  t hat  § 968. 28 be a 

r est r i ct i ve st at ut e.   By aut hor i z i ng a wi r et ap f or  money 

l aunder i ng,  r acket eer i ng,  and cont i nui ng cr i mi nal  ent er pr i se,  

t he c i r cui t  cour t  expanded t he scope of  a wi r et ap beyond t he 

st at ut or y l i mi t .   I t  t her ef or e er r ed i n pr ov i di ng such an 

aut hor i zat i on.  

¶14 The i nt er cept i on of  wi r e,  or al ,  and el ect r oni c 

communi cat i ons i s gover ned by Ti t l e I I I  of  t he Omni bus Cr i me 

Cont r ol  and Saf e St r eet s Act  of  1968,  whi ch i s codi f i ed at  18 

U. S. C.  Par t  I ,  Ch.  119,  § 2510,  et  sub.  ( 2006) .  Wi sconsi n' s 
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el ect r oni c sur vei l l ance st at ut es ar e pat t er ned af t er  Ti t l e I I I .  

Our  i nt er pr et at i on of  t he st at e st at ut es t her ef or e benef i t s f r om 

t he l egi s l at i ve hi st or y and i nt ent  of  Ti t l e I I I  and f r om f eder al  

deci s i ons consi der i ng Ti t l e I I I .  St at e v.  Gi l mor e,  201 

Wi s.  2d 820,  825,  549 N. W. 2d 401 ( 1996) .   

¶15 Congr ess i nt ended t hat  Ti t l e I I I  be const r ued st r i ct l y 

because i t  knew t hat  i t  was cr eat i ng an i nvest i gat i ve mechani sm 

whi ch pot ent i al l y  t hr eat ened t he const i t ut i onal  r i ght  t o 

pr i vacy.   " [ I ] t  car ef ul l y wr ot e i nt o t he l aw t he pr ot ect i ve 

pr ocedur es f or  t he i ssuance of  war r ant s whi ch t he Supr eme Cour t  

had decl ar ed i n Kat z v.  Uni t ed St at es [ 389 U. S.  347 ( 1967) ]  and 

Ber ger  v.  New Yor k [ 388 U. S.  41 ( 1967) ]  wer e const i t ut i onal  

pr econdi t i on[ s]  of  .  .  .  el ect r oni c sur vei l l ance. "   Uni t ed 

St at es v.  Capr a,  501 F. 2d 267,  277 ( 2d Ci r .  1974) ( i nt er nal  

quot at i ons omi t t ed) .  

¶16 Congr ess al so i nt ended t o l i mi t  wi r et appi ng t o 

i nvest i gat i ons of  cer t ai n maj or  of f enses.  S.  Rep.  No.  1097,  90t h 

Cong. ,  2d Sess.  ( 1968) ,  r epr i nt ed i n 1968 U. S. C. C. A. N.  2112,  

2186.  Ti t l e I I I  c i r cumscr i bes t he aut hor i t y of  bot h f eder al  and 

st at e agenci es.  The aut hor i t y of  f eder al  agenci es i s set  f or t h 

i n subsect i on ( 1)  of  18 U. S. C.  § 2516 and t he aut hor i t y of  t he 

st at e agenci es i s set  f or t h i n subsect i on ( 2) .    

¶17 Each of  t he of f enses enumer at ed i n 18 U. S. C.  § 2516( 1)  

was chosen by Congr ess " ei t her  because i t  i s  i nt r i nsi cal l y 

ser i ous or  because i t  i s  char act er i st i c of  t he oper at i ons of  

or gani zed cr i me. "  S.  Rep.  No.  1097 at  2186.  I n enact i ng 18 

U. S. C.  § 2516( 2) ,  Congr ess i nt ended t hat  any st at e st at ut e 
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per mi t t i ng wi r et aps " must  meet  t he mi ni mum st andar ds r ef l ect ed 

as a whol e i n t he pr oposed chapt er , "  and t hat  s t at es " woul d be 

f r ee t o adopt  mor e r est r i ct i ve l egi s l at i on,  or  no l egi s l at i on at  

al l ,  but  not  l ess r est r i ct i ve l egi s l at i on. "  S.  Rep.  No.  1097 at  

2187.   

¶18 Thus,  18 U. S. C.  § 2516( 2)  i s i nt ended t o pr ovi de t wo 

t hi ngs.  I t  assur es t hat  st at es woul d al l ow wi r et appi ng onl y f or  

cr i mes t hat  ar e at  l east  as " i nt r i nsi cal l y ser i ous"  or  as 

" char act er i st i c of  or gani zed cr i me"  as t hose cr i mes enumer at ed 

i n § 2516( 1) .  I t  al so al l ows,  i f  t he l egi s l at ur es so choose,  

t hat  st at e st at ut es may pl ace gr eat er  r est r i ct i ons on wi r et aps 

t han do t he f eder al  st at ut es.   However ,  st at es may not  enact  

l egi s l at i on br oader  t han t hat  whi ch i s aut hor i zed f or  t he st at es 

under  18 U. S. C.  § 2516( 2) .  

¶19 Ti t l e I I I  out l i nes t he r equi r ement s t hat  f eder al  

agenci es must  meet  i n or der  t o r ecei ve aut hor i zat i on f or  

i nt er cept i ons and desi gnat es by st at ut e number  t he of f enses f or  

whi ch wi r et aps may be aut hor i zed.  18 U. S. C.  § 2516( 1) .  The 

enumer at ed of f enses ar e set  f or t h i n subpar agr aphs ( a)  t hr ough 

( f ) .  For  i nst ance,  subpar agr aph ( a)  i ncl udes t hose of f enses t hat  

f al l  wi t hi n t he nat i onal  secur i t y cat egor y,  i ncl udi ng of f enses 

i nvol v i ng espi onage,  sabot age,  and t r eason.  Subpar agr aph ( b)  

i ncl udes t he of f enses of  mur der ,  k i dnappi ng,  r obber y and 

ext or t i on.  Subpar agr aphs ( c) ,  ( d) ,  and ( e)   enumer at e scor es of  

f eder al  of f enses,  i ncl udi ng t he manuf act ur e,  i mpor t at i on,  

r ecei v i ng,  conceal ment ,  buyi ng,  sel l i ng,  or  ot her wi se deal i ng i n 

nar cot i c dr ugs,  mar i j uana,  or  ot her  danger ous dr ugs,  
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r acket eer i ng,  and money l aunder i ng.  Fi nal l y,  subpar agr aph ( f )  

i ncl udes any conspi r acy t o commi t  t he speci f i cal l y enumer at ed 

f eder al  of f enses.  

¶20 Subpar agr aph ( 2)  of  18 U. S. C.  § 2516 aut hor i zes st at es 

t o enact  l aws gover ni ng st at e l aw enf or cement  agent s '  use of  

wi r et aps and set s f or t h t he f ol l owi ng r equi r ement s:   

The pr i nci pal  pr osecut i ng at t or ney of  any St at e,  or  
t he pr i nci pal  pr osecut i ng at t or ney of  any pol i t i cal  
subdi v i s i on t her eof ,  i f  such at t or ney i s aut hor i zed by 
a st at ut e of  t hat  St at e t o make appl i cat i on t o a St at e 
cour t  j udge of  compet ent  j ur i sdi ct i on f or  an or der  
aut hor i z i ng or  appr ovi ng t he i nt er cept i on of  wi r e,  
or al ,  or  el ect r oni c communi cat i ons,  may appl y t o such 
j udge f or ,  and such j udge may gr ant  i n conf or mi t y wi t h 
sect i on 2518 of  t hi s chapt er  and wi t h t he appl i cabl e 
St at e st at ut e an or der  aut hor i z i ng,  or  appr ovi ng t he 
i nt er cept i on of  wi r e,  or al  or  el ect r oni c 
communi cat i ons by i nvest i gat i ve or  l aw enf or cement  
of f i cer s havi ng r esponsi bi l i t y  f or  t he i nvest i gat i on 
of  t he of f ense as t o whi ch t he appl i cat i on i s made,  
when such i nt er cept i on may pr ovi de or  has pr ovi ded 
evi dence of  t he commi ssi on of  t he of f ense of  mur der ,  
k i dnappi ng,  gambl i ng,  r obber y,  br i ber y,  ext or t i on,  or  
deal i ng i n nar cot i c dr ugs,  mar i huana or  ot her  
danger ous dr ugs,  or  ot her  cr i me danger ous t o l i f e,  
l i mb,  or  pr oper t y,  and puni shabl e by i mpr i sonment  f or  
mor e t han one year ,  desi gnat ed i n any appl i cabl e St at e 
st at ut e aut hor i z i ng such i nt er cept i on,  or  any 
conspi r acy t o commi t  any of  t he f or egoi ng of f enses.  

18 U. S. C.  § 2516( 2) ( emphasi s added) .   
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¶21 Wi sconsi n' s wi r et appi ng st at ut es r ef l ect  t he 

pr ovi s i ons set  f or t h i n 18 U. S. C.  § 2516( 2) . 6 Under  

Wi s.  St at .  § 968. 30( 3) ( a)  a cour t  may not  ent er  an or der  f or  a 

wi r et ap unl ess " [ t ] her e i s pr obabl e cause f or  bel i ef  t hat  an 

i ndi v i dual  i s  commi t t i ng,  has commi t t ed,  or  i s about  t o commi t  a 

par t i cul ar  of f ense enumer at ed i n s.  968. 28. "  I n t ur n,  § 968. 28 

pr ovi des t hat  i nt er cept i ons of  communi cat i ons may be aut hor i zed 

f or  onl y a l i mi t ed gr oup of  of f enses:  

homi ci de,  f el ony mur der ,  k i dnappi ng,  commer ci al  
gambl i ng,  br i ber y,  ext or t i on,  deal i ng i n cont r ol l ed 
subst ances or  cont r ol l ed subst ance anal ogs,  a comput er  
cr i me t hat  i s a f el ony under  s.  943. 70,  or  any 
conspi r acy t o commi t  any of  t he f or egoi ng of f enses.  

¶22 I t  i s  c l ear  t hat  t he l egi s l at ur e i nt ended t hat  t he 

of f enses enumer at ed i n § 968. 28 be pat t er ned af t er  t hose i n 18 

U. S. C.  § 2516( 2) .  Thus,  § 968. 28 set s f or t h most l y t he same 

cr i mes,  i n t he same or der ,  and i n l ar gel y t he same l anguage as 

t he cr i mes l i s t ed i n 18 U. S. C.  § 2516( 2) .  However ,  unl i ke i t s 

f eder al  count er par t ,  t he st at e wi r et ap st at ut e does not  i ncl ude 

t he of f ense of  r obber y.   

                                                 
6 The Senat e Repor t  accompanyi ng Ti t l e I I I  descr i bes 

§ 2516( 2)  as pr ovi di ng t he t empl at e f or  st at e l aws pr ovi di ng f or  
wi r et aps.  S.  Rep.  No.  1097,  90t h Cong. ,  2d Sess.  ( 1968) ,  
r epr i nt ed i n 1968 U. S. C. C. A. N.  2112,  2187.  I n an anal ysi s of  
1969 Assembl y Bi l l  860,  whi ch est abl i shed Wi sconsi n' s 
wi r et appi ng st at ut es,  t hen At t or ney Gener al  Rober t  W.  War r en 
echoed t hi s v i ew,  st at i ng t hat  under  t he Wi sconsi n l aw 
" [ a] ut hor i zat i on can be per mi t t ed onl y i n cer t ai n cr i mes whi ch 
have been set  out  i n t he f eder al  st at ut e aut hor i z i ng t he st at es 
t o adopt  t hese r egul at i ons. "  Legi s l at i ve Ref er ence Bur eau 
dr af t i ng f i l e f or  ch.  427,  Laws of  1969.  
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¶23 As not ed,  Ti t l e I I I  per mi t s st at es " t o adopt  mor e 

r est r i ct i ve l egi s l at i on,  or  no l egi s l at i on at  al l ,  but  not  l ess 

r est r i ct i ve l egi s l at i on. "  Uni t ed St at es v.  Capr a,  501 F. 2d at  

276 ( quot i ng S.  Rep.  No.  1097,  supr a,  2187) .  Wi sconsi n' s  

l egi s l at ur e al l owed t hat  most  of  t hose cr i mes expl i c i t l y  

desi gnat ed by 18 U. S. C.  § 2516( 2)  coul d be t he basi s f or  a 

wi r et ap.  However ,  t he l egi s l at ur e di d not  per mi t  c i r cui t  cour t s 

t o aut hor i ze wi r et aps f or  t he pur pose of  pr ovi di ng evi dence f or  

r obber y,  even t hough r obber y i s an of f ense f or  whi ch st at es may 

al l ow wi r et appi ng under  18 U. S. C.  § 2516( 2) .   

¶24 I n addi t i on,  § 2516( 2)  of  t he f eder al  st at ut e pr ovi des 

t hat  st at es may aut hor i ze wi r et aps f or  " ot her  cr i me[ s]  danger ous 

t o l i f e,  l i mb,  or  pr oper t y,  and puni shabl e by i mpr i sonment  f or  

mor e t han one year ,  desi gnat ed i n any appl i cabl e St at e st at ut e 

aut hor i z i ng such i nt er cept i on. "  18 U. S. C.  § 2516( 2) .  Consi st ent  

wi t h t hose r equi r ement s,  i n 1983 t he Wi sconsi n l egi s l at ur e 

amended § 968. 28 t o i ncl ude " a comput er  cr i me t hat  i s a f el ony 

under  s.  943. 70. "  1983 Wi s.  Act  438.  Comput er  cr i mes ar e 

danger ous t o l i f e,  l i mb,  or  pr oper t y, 7 f el ony comput er  cr i mes ar e 

puni shabl e by i mpr i sonment  f or  mor e t han one year , 8 and t he st at e 

st at ut e aut hor i z i ng wi r et aps desi gnat es comput er  cr i mes as 

subj ect  t o wi r et appi ng.  

                                                 
7 See Wi s.  St at .  §§ 943. 70( 2) ( b) 2. - 4.   

8 See Wi s.  St at .  §§ 943. 70( 2) ( b) 2. - 4. ,  § 939. 50 
( c l assi f i cat i on of  f el oni es) .  
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¶25 The l egi s l at i ve hi st or y of  t he comput er  cr i mes 

pr ovi s i on demonst r at es t he i nt ent  t hat  Wi sconsi n' s wi r et appi ng 

st at ut es be r est r i ct i ve i n accor dance wi t h Ti t l e I I I .  The 

dr af t i ng i nst r uct i ons f or  1983 Wi s.  Act  438 r ef l ect ed t he 

f eder al  r equi r ement  t hat  of f enses must  be speci f i cal l y 

enumer at ed i n t he st at ut e i n or der  t o obt ai n aut hor i zat i on f or  a 

wi r et ap:  

To:  Br uce 

Fr om:  Di ck Whi t e 

Dr af t i ng I nst r uct i ons:   

 .  .  .  .  

Aut hor i ze use of  wi r et aps i n comput er  cr i me cases 
wher e t her e i s  a s i gni f i cant  r i sk of  causi ng gr eat  
bodi l y har m because of  t he cr i me.  ( Cannot  cur r ent l y 
get  a wi r et ap i n t hese cases——i t ' s not  a speci f i cal l y 
aut hor i zed cr i me f or  whi ch wi r et appi ng can be 
aut hor i zed .  .  .  . )  

Legi s l at i ve Ref er ence Bur eau dr af t i ng f i l e f or  1983 Wi s.  Act  

438.  

¶26 A " Not e t o Fi l e"  al so r ecogni zes t hat  t he f eder al  

l egi s l at i on l i mi t s t he st at e' s abi l i t y  t o aut hor i ze wi r et appi ng 

by t he enumer at i on of  onl y cer t ai n of f enses.  " 18 U. S. C.  2516——

l i mi t s st at e r egul at i on of  wi r et appi ng t o cer t ai n of f ense[ s] . "  A 

subsequent  dr af t er ' s not e r ef l ect s t hat  t he or i gi nal  dr af t  of  

t he amendment  needed t o be modi f i ed i n keepi ng wi t h t he 

" r est r i ct i ve"  appr oach of  t he l egi s l at i on:  

DRAFTER' S NOTE:  When you r evi ew t hi s dr af t ,  pl ease 
not e t he f ol l owi ng:  ( 1)  The wi r et ap r evi s i on i s  mor e 
r est r i ct i ve t han you r equest ed.  The f eder al  l aw ( 18 
U. S. C.  2516)  l i mi t s t he st at es t o cover i ng of f enses 
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whi ch ar e puni shabl e by i mpr i sonment  f or  mor e t han one 
year .  I  l i mi t ed t he change accor di ngl y .  .  .  .  

Legi s l at i ve Ref er ence Bur eau dr af t i ng f i l e f or  1983 Wi s.  Act  

438.  

¶27 Thus,  t he l egi s l at ur e car ef ul l y demar cat ed t he cr i mes 

f or  whi ch wi r et aps may be aut hor i zed under  § 968. 28.  I t  f ol l owed 

t he pr ovi s i ons i n Ti t l e I I I ,  but  del i ber at el y di d not  i ncl ude 

ever y cr i me cont empl at ed i n 18 U. S. C.  § 2516( 2) .  Fur t her ,  wher e 

§ 968. 28 al l ows t hat  a wi r et ap can be aut hor i zed f or  a cr i me not  

expl i c i t l y  set  f or t h i n t he f eder al  st at ut e,  i t  car ef ul l y 

compl i es wi t h t he r equi r ement s of  § 2516( 2)  pr ov i di ng f or  such 

addi t i ons.  

¶28 The St at e' s v i ew t hat  t he c i r cui t  cour t  may aut hor i ze 

wi r et aps f or  r acket eer i ng,  cont i nui ng cr i mi nal  ent er pr i se,  and 

money l aunder i ng because t hose cr i mes const i t ut e " deal i ng i n 

cont r ol l ed subst ances"  conf l i c t s wi t h t he nar r owl y c i r cumscr i bed 

scope of  § 968. 28.  By aut hor i z i ng a wi r et ap f or  r acket eer i ng,  

cont i nui ng cr i mi nal  ent er pr i se,  and money l aunder i ng,  t he 

c i r cui t  cour t  expanded t he scope of  t he wi r et ap beyond t he l i mi t  

aut hor i zed by l aw.  

¶29  The St at e cor r ect l y asser t s t hat  deal i ng i n 

cont r ol l ed subst ances may pr ovi de a f oundat i on f or  r acket eer i ng 

or  cont i nui ng cr i mi nal  ent er pr i se char ges and t hat  money 

l aunder i ng may be an aspect  of  a dr ug deal i ng oper at i on.  

However ,  t hose of f enses may al so be based on cr i mes not  

enumer at ed i n § 968. 28.  Thus,  i ncl udi ng t hem i n an or der  

aut hor i z i ng a wi r et ap i n ef f ect  aut hor i zes a wi r et ap f or  ot her  
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cr i mes t hat  woul d suppor t  a r acket eer i ng,  cont i nui ng cr i mi nal  

ent er pr i se,  or  money l aunder i ng char ge.  

¶30 As an exampl e,  by i ncl udi ng r acket eer i ng i n t he 

aut hor i zat i on,  t he c i r cui t  cour t  pot ent i al l y  i ncor por at ed mor e 

t han one hundr ed addi t i onal  cr i mi nal  of f enses.   Sect i on 946. 82 

def i nes expansi vel y " r acket eer i ng act i v i t y. "  Among t he st at ut es 

l i s t ed as pot ent i al l y  const i t ut i ng r acket eer i ng ar e §§ 943. 32 

( Robber y) ,  943. 38 ( For ger y) ,  943. 76 ( I nf ect i ng ani mal s wi t h a 

cont agi ous di sease) ,  944. 34 ( Keepi ng pl ace of  pr ost i t ut i on) ,  and 

946. 49 ( Bai l  j umpi ng) .  An or der  t hat  aut hor i zes t he i nt er cept i on 

of  communi cat i ons " concer ni ng or  r el at ed t o"  r acket eer i ng 

v i ol at i ons,  t her ef or e,  has t he ef f ect  of  aut hor i z i ng t he 

i nt er cept i on of  communi cat i ons concer ni ng or  r el at ed t o r obber y,  

f or ger y,  i nf ect i ng ani mal s wi t h a cont agi ous di sease,  keepi ng a 

pl ace of  pr ost i t ut i on,  and bai l  j umpi ng.  These of f enses ar e 

c l ear l y not  among t hose f or  whi ch t he l egi s l at ur e has aut hor i zed 

wi r et appi ng.  Mor eover ,  as not ed above,  t he l egi s l at ur e 

conspi cuousl y decl i ned t o i ncl ude r obber y i n t he l i s t  of  cr i mes 

f or  whi ch wi r et appi ng may be aut hor i zed,  despi t e t he f act  t hat  

Ti t l e I I I  expr essl y pr ovi des t hat  st at e wi r et appi ng st at ut es may 

i ncl ude r obber y.  18 U. S. C.  § 2516( 2) .   

¶31 The wi r et ap or der  al so aut hor i zed i nt er cept i ons of  

communi cat i ons concer ni ng cont i nui ng cr i mi nal  ent er pr i se and 

vi ol at i ons of  18 U. S. C.  §§ 1956 and 1957,  t wo f eder al  money 

l aunder i ng st at ut es.  Si mi l ar  t o t he ef f ect  of  aut hor i z i ng 

i nt er cept i ons f or  r acket eer i ng,  aut hor i z i ng t he i nt er cept i on of  

communi cat i ons f or  cont i nui ng cr i mi nal  ent er pr i se and money 
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l aunder i ng i n ef f ect  aut hor i zes i nt er cept i ons f or  cr i mes not  

enumer at ed i n § 968. 28.  Fur t her ,  whi l e " deal i ng i n cont r ol l ed 

subst ances"  may pr ovi de a f oundat i on f or  t he cr i mes of  money 

l aunder i ng,  r acket eer i ng,  and cont i nui ng cr i mi nal  ent er pr i se,  

t hose cr i mes encompass a gr eat  deal  mor e t han deal i ng i n 

cont r ol l ed subst ances.  I nt er pr et i ng " deal i ng i n cont r ol l ed 

subst ances"  as i ncl udi ng r acket eer i ng,  cont i nui ng cr i mi nal  

ent er pr i se,  and money l aunder i ng t her ef or e conf l i c t s wi t h t he 

r est r i ct i ve nat ur e of  t he Wi sconsi n st at ut es.  

¶32 The St at e al so ar gues t hat ,  even i f  " deal i ng i n 

cont r ol l ed subst ances"  does not  i ncl ude t he of f enses of  money 

l aunder i ng,  r acket eer i ng,  and cont i nui ng cr i mi nal  ent er pr i se as 

a gener al  mat t er ,  i n t hi s case i t  i s  c l ear  t hat  t hose cr i mes ar e 

al l  par t  of  a dr ug t r af f i ck i ng oper at i on.  Wi t h t hi s v i ew,  onl y 

t hose money l aunder i ng,  r acket eer i ng,  and cont i nui ng cr i mi nal  

ent er pr i se act i v i t i es r el at ed t o dr ug t r af f i ck i ng woul d be open 

t o i nt er cept i on her e.  Thi s ar gument  i s unper suasi ve.  I t  i s  

cont r ar y t o t he l anguage of  t he or der ,  whi ch does not  l i mi t  

i nt er cept i ons of  communi cat i ons r egar di ng money l aunder i ng,  

r acket eer i ng,  and cont i nui ng cr i mi nal  ent er pr i se t o i nst ances 

wher e t hose cr i mes ar e r el at ed t o dr ug t r af f i ck i ng. 9 

                                                 
9 Li mi t i ng a wi r et ap or der  t o enumer at ed of f enses need not  

have t he ef f ect  of  l i mi t i ng t he use of  evi dence gat her ed 
pur suant  t o a l awf ul  wi r et ap or der  t o t hose cr i mes speci f i cal l y 
set  out  i n t he or der .  Wi s.  St at .  § 968. 29( 5)  pr ovi des t hat  when 
an agent  i nt er cept s:  

communi cat i ons r el at i ng t o of f enses ot her  t han t hose 
speci f i ed i n t he or der  .  .  .  .  The cont ent s and any 
evi dence der i ved t her ef r om may be used under  sub.  ( 3)  
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¶33 I n sum,  we concl ude t hat  money l aunder i ng,  

r acket eer i ng,  and cont i nui ng cr i mi nal  ent er pr i se ar e not  

speci f i cal l y enumer at ed of f enses i n § 928. 28 and t hat  t hose 

of f enses ar e not  i ncl uded wi t hi n " deal i ng i n cont r ol l ed 

subst ances, "  whi ch i s an enumer at ed of f ense.   Such a 

const r uct i on woul d cont r adi ct  t he l egi s l at i ve i nt ent  t hat  

§ 968. 28 be a r est r i ct i ve st at ut e and woul d r esul t  i n expandi ng 

t he scope of  a wi r et ap aut hor i zat i on beyond t he st at ut or i l y  

i mposed l i mi t at i ons.   Accor di ngl y we det er mi ne t hat  t he c i r cui t  

cour t  er r ed i n aut hor i z i ng a wi r et ap f or  of f enses not  enumer at ed 

i n Wi s.  St at .  § 968. 28.  

I V 

¶34 Havi ng det er mi ned t hat  t he c i r cui t  cour t  er r ed i n 

aut hor i z i ng a wi r et ap f or  cr i mes not  enumer at ed i n § 968. 28,  we 

t ur n t o t he quest i on of  whet her  suppr essi on i s r equi r ed.  House 

asser t s t hat  t he suppr essi on of  any evi dence r esul t i ng f r om t he 

wi r et ap i s r equi r ed under  § 968. 30( 9) ( a) .  Our  i nt er pr et at i on of  

t he st at ut es and case l aw l eads us t o concl ude t hat  suppr essi on 

i s not  war r ant ed i n t hi s case.  

                                                                                                                                                             
[ per t ai ni ng t o use of  i nt er cept i ons i n cour t ]  when 
aut hor i zed or  appr oved by t he j udge who act ed on t he 
or i gi nal  appl i cat i on wher e t he j udge f i nds on 
subsequent  appl i cat i on,  made as soon as pr act i cabl e 
but  no l at er  t han 48 hour s,  t hat  t he cont ent s  wer e 
ot her wi se i nt er cept ed i n accor dance wi t h [ Wi sconsi n' s 
wi r et appi ng st at ut es or  Ti t l e I I I ] .  

We do not  addr ess,  however ,  what  t he r esul t  woul d be i n 
s i t uat i ons ot her  t han pr esent ed i n t hi s case.   
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¶35 We make t hi s det er mi nat i on because t he non- enumer at ed 

cr i mes i n t he or der  ar e sur pl usage.  The wi r et ap or der  i ncl udes 

bot h enumer at ed and non- enumer at ed of f enses.  I t  i s  undi sput ed 

t hat  t her e was pr obabl e cause f or  t he enumer at ed of f enses.  Ther e 

i s no i ndi cat i on t hat  communi cat i ons r egar di ng non- enumer at ed 

of f enses wer e i nt er cept ed,  and no non- enumer at ed of f enses wer e 

char ged.  Thus,  t he st at ut or y obj ect i ves of  pr ot ect i ng pr i vacy 

and r est r i ct i ng wi r et aps t o s i t uat i ons c l ear l y cal l i ng f or  t hei r  

use have been f ul f i l l ed despi t e t he v i ol at i on of  § 968. 28.   

¶36 I n addr essi ng t hi s i ssue,  we l ook f i r st  t o t he 

st at ut or y pr ovi s i on f or  suppr essi on.  Wi sconsi n St at .  

§ 968. 30( 9) ( a)  set s f or t h t he condi t i ons under  whi ch i nf or mat i on 

gat her ed by wi r et ap may be suppr essed.  I t  pr ovi des f or  

suppr essi on " on t he gr ounds t hat  t he communi cat i on was 

unl awf ul l y i nt er cept ed;  t he or der  of  aut hor i zat i on or  appr oval  

under  whi ch i t  was i nt er cept ed i s i nsuf f i c i ent  on i t s f ace;  or  

t he i nt er cept i on was not  made i n conf or mi t y wi t h t he or der  of  

aut hor i zat i on or  appr oval .  .  .  . " 10 I t  i s  undi sput ed t hat  t he 

                                                 
10 Thi s l anguage mi r r or s t he suppr essi on pr ovi s i on i n 18 

U. S. C.  2518( 10) ( a) .  That  sect i on pr ovi des:  

Any aggr i eved per son .  .  .  may move t o suppr ess t he 
cont ent s of  any wi r e or  or al  communi cat i on i nt er cept ed 
pur suant  t o t hi s chapt er ,  or  evi dence der i ved 
t her ef r om,  on t he gr ounds t hat —— 

( i )  t he communi cat i on was unl awf ul l y i nt er cept ed;  

( i i )  t he or der  of  aut hor i zat i on or  appr oval  under  
whi ch i t  was i nt er cept ed i s i nsuf f i c i ent  on i t s f ace;  
or  
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wi r et aps i n t hi s case wer e made i n conf or mi t y wi t h t he 

aut hor i zat i on or der .  

¶37 Fur t her ,  t he or der  aut hor i z i ng t he wi r et ap was not  

i nsuf f i c i ent  on i t s f ace.  Sect i on 968. 30( 4)  l i s t s t he t hi ngs 

t hat  must  be speci f i ed i n an or der  aut hor i z i ng a wi r et ap.  I t  

r equi r es,  f or  exampl e,  t hat  an or der  speci f y t he per son t o be 

wi r et apped,  t he or gani zat i on aut hor i zed t o per f or m t he wi r et ap,  

and t he per son aut hor i z i ng t he appl i cat i on f or  t he wi r et ap.  

Wi s.  St at .  §§ 968. 30( 4) ( a)  and ( d) .  Rel evant  t o t hi s case i s t he 

r equi r ement  t hat  t he or der  speci f y t he " t he par t i cul ar  of f ense 

t o whi ch [ t he wi r et ap]  r el at es. "  Wi s.  St at .  § 968. 30( 4) ( c) .  I n 

t hi s case,  t he or der  di d speci f y t he of f enses t o whi ch t he 

wi r et ap r el at ed.  The er r or  was not  t hat  t he or der  was 

" i nsuf f i c i ent  on i t s f ace, "  whi ch i s a pot ent i al  gr ound f or  

excl usi on under  § 968. 30( 9) ( a) .  Rat her ,  t he er r or  was t hat  by 

r ef er enci ng non- enumer at ed of f enses,  t he or der  i ncl uded t oo 

much.  

¶38 Because t he evi dence her e cannot  be excl uded on t he 

gr ounds t hat  t he i nt er cept i on di d not  conf or m wi t h t he or der  or  

t hat  t he or der  was i nsuf f i c i ent  on i t s f ace,  excl usi on woul d 

have t o be on t he gr ound t hat  " t he communi cat i on was unl awf ul l y 

i nt er cept ed. "  Al t hough t he ci r cui t  cour t  er r ed i n aut hor i z i ng a 

                                                                                                                                                             
( i i i )  t he i nt er cept i on was not  made i n conf or mi t y wi t h 
t he or der  of  aut hor i zat i on or  appr oval .  

 .  .  .  I f  t he mot i on i s gr ant ed,  t he cont ent s  of  t he 
i nt er cept ed wi r e or  or al  communi cat i on,  or  evi dence 
der i ved t her ef r om,  shal l  be t r eat ed as havi ng been 
obt ai ned i n v i ol at i on of  t hi s chapt er .  .  .  .   
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wi r et ap f or  of f enses not  enumer at ed i n § 968. 28,  not  ever y 

f ai l ur e t o f ol l ow wi r et appi ng st at ut es makes an i nt er cept i on 

unl awf ul  such t hat  suppr essi on i s r equi r ed.  Uni t ed St at es v.  

Chavez,  416 U. S.  562,  574- 75 ( 1974) .  Rat her ,  whet her  a v i ol at i on 

of  t he wi r et appi ng st at ut es r equi r es suppr essi on depends upon 

whet her  t he st at ut or y pur pose has been achi eved despi t e t he 

v i ol at i on.  Uni t ed St at e v.  Cunni ngham,  113 F. 3d 289,  293- 94 ( 1st  

Ci r .  1997) ( quot i ng Uni t ed St at es v.  Johnson,  696 F. 2d 115,  121 

( D. C.  Ci r .  1982) .  

¶39 I n Uni t ed St at es v.  Gi or dano,  416 U. S.  505 ( 1974) ,  an 

appl i cat i on f or  a wi r et ap st at ed t hat  an Assi st ant  At t or ney 

Gener al  speci al l y desi gnat ed by t he At t or ney Gener al  had 

aut hor i zed t he appl i cat i on,  pur suant  t o 18 U. S. C.  § 2516( 1) . 11 

416 U. S.  at  508- 09.  I n f act ,  t he appl i cat i on had been r evi ewed 

and aut hor i zed by t he Execut i ve Assi st ant  t o t he At t or ney 

Gener al ,  who di d not  have st at ut or y aut hor i t y  t o aut hor i ze 

wi r et ap appl i cat i ons.  I d.  at  509- 10.  The Cour t  det er mi ned t hat  

t he i nt er cept i ons wer e unl awf ul  and suppr essi on was war r ant ed 

because t he or der  f ai l ed t o sat i sf y a st at ut or y r equi r ement  

" t hat  di r ect l y and subst ant i al l y  i mpl ement [ s]  t he congr essi onal  

                                                 
11 Under  18 U. S. C.  § 2516( 1) ,  appl i cat i ons f or  wi r et aps may 

be aut hor i zed by:  

The At t or ney Gener al ,  Deput y At t or ney Gener al ,  
Associ at e At t or ney Gener al ,  or  any Assi st ant  At t or ney 
Gener al ,  any act i ng Assi st ant  At t or ney Gener al ,  or  any 
Deput y Assi st ant  At t or ney Gener al  or  act i ng Deput y 
Assi st ant  At t or ney Gener al  i n t he Cr i mi nal  Di v i si on or  
Nat i onal  Secur i t y Di v i s i on speci al l y desi gnat ed by t he 
At t or ney Gener al  .  .  .  .  
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i nt ent i on t o l i mi t  t he use of  i nt er cept  pr ocedur es t o t hose 

si t uat i ons c l ear l y cal l i ng f or  t he empl oyment  of  t hi s 

ext r aor di nar y i nvest i gat i ve devi ce. "  I d.  at  527.   

¶40 I n cont r ast ,  Chavez i nvol ved an appl i cat i on f or  a 

wi r et ap t hat  i ndi cat ed a desi gnat ed Assi st ant  At t or ney Gener al  

had appr oved t he appl i cat i on,  when i n f act  t he At t or ney Gener al  

had appr oved t he appl i cat i on.  416 U. S.  at  565- 66.  The Cour t  

det er mi ned t hat  wher e i t  i s  c l ear  t hat  t he At t or ney Gener al  

aut hor i zed t he appl i cat i on f or  a wi r et ap,  t he mi si dent i f i cat i on 

of  t he appr ovi ng of f i c i al  on t he appl i cat i on does not  under mi ne 

t he pur pose of  st at ut e.  Thus,  t he Cour t  concl uded t hat  t he 

mi si dent i f i cat i on di d not  r ender  i nt er cept i ons unl awf ul  and t hat  

suppr essi on of  evi dence f r om t he wi r et ap woul d be er r or .  I d.  at  

579- 80.  

¶41 Uni t ed St at es v.  Donovan,  429 U. S.  413 ( 1976) ,  

i nvol ved an appl i cat i on f or  a wi r et ap i n whi ch t he Gover nment  

f ai l ed t o compl y wi t h 18 U. S. C.  § 2518( 1) ( b) ( i v) ,  whi ch r equi r es 

t hat  t he Gover nment  i ncl ude i n any wi r et ap appl i cat i on " t he 

i dent i t y of  t he per son,  i f  known,  commi t t i ng t he of f ense and 

whose communi cat i ons ar e t o be i nt er cept ed. "  I d.  at  416.  The 

Cour t  det er mi ned t hat  so l ong as t he aut hor i z i ng cour t  f ul f i l l s  

t he st at ut or y r equi r ement s t o det er mi ne t hat  nor mal  

i nvest i gat i ve t echni ques ar e unsuccessf ul  and t o f i nd pr obabl e 

cause, 12 t he f ai l ur e t o i dent i f y a per son under  § 2518( 1) ( b) ( i v)  

does not  r ender  a wi r et ap unl awf ul .  I d.  at  436.  As i n Chavez,  

                                                 
12 See 18 U. S. C.  §§ 2518( 3) ( a) - ( d) .    
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t he f ai l ur e t o compl y wi t h t he st at ut e di d not  r ender  t he 

i nt er cept i ons unl awf ul ,  and di d not  r equi r e suppr essi on.  I d.  at  

439.  

¶42 Feder al  cour t s anal yzi ng t he Ti t l e I I I  suppr essi on 

pr ovi s i ons i n l i ght  of  Gi or dano,  Chavez,  and Donovan have 

det er mi ned t hat  " v i ol at i ons of  even .  .  .  cent r al  r equi r ement s 

do not  mandat e suppr essi on i f  t he Gover nment  demonst r at es t o t he 

cour t ' s  sat i sf act i on t hat  t he st at ut or y pur pose has been 

achi eved despi t e t he v i ol at i on. "  Cunni ngham,  113 F. 3d at  293- 94;  

Uni t ed St at es v.  Lopez,  300 F. 3d 46,  56 ( 1st  Ci r .  2002) ;  see 

al so Uni t ed St at es v.  Chun,  503 F. 2d 533,  542 ( 9t h Ci r .  1974) .   

¶43 The f ew f eder al  cour t s t hat  have addr essed t he 

quest i on of  whet her  i ncl udi ng non- enumer at ed of f enses i n a 

wi r et ap or der  r equi r es suppr essi on have come t o var yi ng 

concl usi ons.  House ci t es t o t wo f eder al  cases f or  t he v i ew t hat  

i nt er cept i ons made pur suant  t o an or der  t hat  r ef er ences non-

enumer at ed of f enses ar e subj ect  t o suppr essi on,  Uni t ed St at es v.  

Mi l l s t one,  684 F.  Supp.  867 ( W. D. Pa.  1988) ( r ever sed on ot her  

gr ounds) ,  and Uni t ed St at es v.  War d,  808 F.  Supp.  803 ( S. D. Ga.  

1992) .   

¶44 I n Mi l l s t one,  a Pennsyl vani a cour t  aut hor i zed a 

wi r et ap based on a f i ndi ng of  pr obabl e cause t hat  t he subj ect  of  

t he wi r et ap was commi t t i ng t hr ee cr i mes:  pr ost i t ut i on,  

r acket eer i ng,  and conspi r acy t o commi t  pr ost i t ut i on and 

r acket eer i ng.  684 F.  Supp.  at  869.   The cour t  det er mi ned t hat  

t he wi r et ap was i l l egal  because pr ost i t ut i on and r acket eer i ng 

ar e not  enumer at ed of f enses wi t hi n t he scope of  18 U. S. C.  
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§ 2516( 2) ,  and t hat  any evi dence f r om such a wi r et ap was 

i nadmi ssi bl e.  I d.  at  870.   Mi l l s t one,  however ,  i s  i napt .  I n t hat  

case,  t he wi r et ap or der  r ef er enced onl y non- enumer at ed of f enses.  

Thi s cont r ast s wi t h t he pr esent  case,  wher e t he non- enumer at ed 

of f enses ar e sur pl us t o an enumer at ed of f ense.   

¶45 I n War d,  t he cour t  aut hor i zed wi r et aps based on 

appl i cat i ons asser t i ng,  among ot her  of f enses,  v i ol at i ons of  18 

U. S. C.  § 1953 ( i nt er st at e t r anspor t at i on of  wager i ng mat er i al )  

and 26 U. S. C.  § 7201 ( t ax evasi on) ,  nei t her  of  whi ch ar e 

enumer at ed i n 18 U. S. C.  § 2516( 1) .  Ci t i ng t o Gi or dano,  t he cour t  

det er mi ned t hat  Congr ess i nt ended t o r est r i ct  wi r et ap 

aut hor i zat i ons t o speci f i c  of f enses,  and t hat  an or der  

aut hor i z i ng i nt er cept i ons f or  non- enumer at ed of f enses war r ant s 

suppr essi on.   808 F.  Supp.  at  806.  

¶46 The most  r ecent  di st r i ct  cour t  t o addr ess t he quest i on 

i s t he East er n Di st r i ct  of  Wi sconsi n,  whi ch r eached a di f f er ent  

concl usi on t han t he War d cour t .  I n Uni t ed St at es v.  O' Nei l l ,  27 

F.  Supp.  2d 1121 ( E. D.  Wi s.  1998) ,  an or der  aut hor i zed a wi r et ap 

f or  numer ous of f enses set  f or t h i n 18 U. S. C.  § 2516( 1) .  I n 

addi t i on,  t he or der  l i s t ed 18 U. S. C.  § 842( h)  ( concer ni ng st ol en 

expl osi ves) ,  whi ch i s not  enumer at ed i n t he st at ut e.  I d.  at  

1127.  The cour t  deni ed t he def endant ' s mot i on t o suppr ess,  

r ej ect i ng t he v i ew t hat  " r ef er ence t o a non- l i st ed of f ense i n 

t he sur vei l l ance aut hor i zat i ons compl et el y i nval i dat es t hose 

aut hor i zat i ons. "  I d.  

¶47 The Tent h Ci r cui t  has addr essed a r el at ed i ssue.  I n 

Uni t ed St at es v.  Smar t ,  278 F. 3d 1168 ( 10t h Ci r .  2002) ,  f eder al  
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i nvest i gat or s submi t t ed an appl i cat i on f or  a cour t  or der  

aut hor i z i ng a wi r et ap t o i nvest i gat e sever al  of f enses,  i ncl udi ng 

vi ol at i ons of  42 U. S. C.  § 1320a- 7b ( f r aud r el at i ng t o f eder al  

heal t h car e pr ogr ams) .  I d.  at  1170.  That  of f ense i s not  

enumer at ed i n 18 U. S. C.  § 2516( 1) .  The or der  aut hor i z i ng t he 

wi r et ap,  however ,  di d not  r ef er ence t he non- enumer at ed of f ense.  

The Tent h Ci r cui t  concl uded t hat  t he or der  was not  unl awf ul  and 

t hat  suppr essi on was unwar r ant ed.  I d.  at  1174.  However ,  t he 

cour t  speci f i cal l y decl i ned t o addr ess t he quest i on of  whet her  

an or der  r ef er enci ng non- enumer at ed of f enses woul d mer i t  

suppr essi on.  " The quest i on of  whet her  an or der  aut hor i z i ng 

wi r et appi ng i n i nvest i gat i on of  bot h enumer at ed and non-

enumer at ed of f enses woul d sur vi ve r evi ew i s saved f or  anot her  

day. "  I d.  

¶48 Wi t h scant  and equi vocal  l aw on t he ef f ect  of  

i ncl udi ng non- enumer at ed of f enses i n a wi r et appi ng or der ,  we 

must  deci de whet her  t he pur poses of  t he wi r et appi ng st at ut es 

have been f ul f i l l ed despi t e t he v i ol at i on of  § 968. 28 by 

i ncl udi ng sur pl us,  non- enumer at ed of f enses i n t he wi r et ap or der .  

We det er mi ne t hat  under  t he c i r cumst ances her e,  t he pur poses 

have been f ul f i l l ed.   

¶49 The cour t  i n Uni t ed St at es v.  Escobar - de Jesus 

di scussed t he pur poses t hat  Ti t l e I I I  seeks t o achi eve:   " t he 

st at ut or y obj ect i ves of  pr ot ect i ng pr i vacy i nt er est s and 

ensur i ng t hat  i nt er cept  pr ocedur es ar e used onl y i n ' t hose 

si t uat i ons c l ear l y cal l i ng f or  t he empl oyment  of  t hi s 

ext r aor di nar y i nvest i gat i ve devi ce. ' "  187 F. 3d 148,  171 ( 1st  
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Ci r .  1999) ( quot i ng Gi or dano,  416 U. S.  at  527) ;  see Lopez,  300 

F. 3d at  56.   

¶50 Her e t he or der  cont ai ns bot h enumer at ed and non-

enumer at ed of f enses.  Ther e i s no quest i on t hat  t he f oundat i on of  

t he wi r et ap appl i cat i on and or der  i n t hi s case i s deal i ng i n 

cont r ol l ed subst ances.  The appl i cat i on f or  t he wi r et ap det ai l ed 

an ext ensi ve dr ug t r af f i ck i ng oper at i on and an el abor at e l aw 

enf or cement  i nvest i gat i on of  t hat  oper at i on.  The f ocus of  t he 

appl i cat i on and t he or der  was di st r i but i on and possessi on wi t h 

i nt ent  t o di st r i but e cocai ne,  her oi n,  and ecst asy,  as wel l  as 

conspi r acy t o commi t  t hose cr i mes.   

¶51 Those cr i mes ar e al l  squar el y wi t hi n t he scope of  

§ 968. 28.  Because t he f ocus of  t hi s case was on enumer at ed 

cr i mes,  t he i nt er cept  pr ocedur es wer e used i n a s i t uat i on 

" cal l i ng f or  t he empl oyment  of  t hi s ext r aor di nar y i nvest i gat i ve 

devi ce. "  Gi or dano,  416 U. S.  at  527.  The addi t i on of  t he non-

enumer at ed cr i mes does not  under mi ne t hi s pur pose.   

¶52 Li kewi se,  i ncl usi on of  t he non- enumer at ed of f enses 

her e does not  under mi ne t he pur pose of  pr ot ect i ng pr i vacy 

i nt er est s.   As t he cour t  i n Escobar - de Jesus not ed:  

To t he ext ent  t hat  Ti t l e I I I  i s  desi gned t o pr ot ect  
pr i vacy i nt er est s s i mi l ar  t o t hose r ef l ect ed i n t he 
Four t h Amendment  .  .  .  t hat  st at ut or y pur pose was 
ser ved by t he di st r i ct  cour t ' s  f i ndi ng of  pr obabl e 
cause t o i nt er cept  and by t he or der ' s i ncl us i on of  
ot her  i t ems of  par t i cul ar i t y,  i ncl udi ng t he i dent i t y 
of  t he per son whose communi cat i ons wer e t o be 
i nt er cept ed,  t he nat ur e and l ocat i on of  t he t el ephone 
l i ne t o be i nt er cept ed,  a par t i cul ar  descr i pt i on of  
t he t ype of  communi cat i on sought  t o be i nt er cept ed,  
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and a st at ement  of  t he par t i cul ar  of f ense t o whi ch t he 
communi cat i ons r el at e .  .  .  .  

187 F. 3d at  171 ( i nt er nal  c i t at i ons omi t t ed) .  

¶53 I n or der  t o aut hor i ze a wi r et ap,  § 968. 30( 3)  r equi r es 

t hat  t he c i r cui t  cour t  f i nd pr obabl e cause t o bel i eve t hat  ( a)  a 

per son i s commi t t i ng,  has commi t t ed,  or  i s about  t o commi t  a 

cr i me,  ( b)  communi cat i ons r egar di ng t he cr i me wi l l  be 

i nt er cept ed,  ( c)  ot her  i nvest i gat i ve t echni ques have f ai l ed or  

ar e unl i kel y t o succeed,  and ( d)  t he wi r et apped f aci l i t i es ar e 

used or  wi l l  be used i n connect i on wi t h t he cr i mes.  Her e,  t her e 

i s no quest i on t hat  t her e was pr obabl e cause f or  each of  t hese 

wi t h r espect  t o t he enumer at ed dr ug of f enses.  The er r or  i n t hi s 

case i s one of  r ef er enci ng sur pl us of f enses al ongsi de t he 

enumer at ed of f enses f or  whi ch t her e was ampl e pr obabl e cause.   

¶54 Mor eover ,  t her e i s no cont ent i on t hat  i ncl udi ng t he 

of f enses l ed t o addi t i onal  i nt er cept i ons i n t hi s case.  House 

makes no cl ai m,  and t her e i s not hi ng i n t he r ecor d bef or e us t o 

suggest ,  t hat  t he wi r et ap i nt er cept ed communi cat i ons beyond 

t hose per t ai ni ng t o deal i ng i n cont r ol l ed subst ances.  The 

evi dence obt ai ned by t he wi r et ap addr essed onl y t he pr oper l y 

enumer at ed of f enses.   

¶55 Addi t i onal l y,  House has been char ged onl y wi t h cr i mes 

enumer at ed i n § 968. 28.  House was char ged wi t h conspi r acy t o 

del i ver  cocai ne.  He was not  char ged wi t h money l aunder i ng,  

r acket eer i ng,  or  cont i nui ng cr i mi nal  ent er pr i se.   The er r or  of  

i ncl udi ng non- enumer at ed cr i mes i n t he aut hor i zat i on f or  t he 
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wi r et ap appear s t o have no consequence as t o ei t her  t he evi dence 

obt ai ned or  t o t he char ges t hat  wer e br ought .  

¶56 Thus,  t he addi t i on of  t he non- enumer at ed of f enses does 

not  under mi ne t he st at ut or y pur pose of  pr i vacy pr ot ect i on i n 

t hi s case.  The pr obabl e cause r equi r ement s under  § 968. 30( 3) ,  

whi ch ser ve t o pr ot ect  pr i vacy,  wer e met .  Fur t her ,  wi t h r espect  

t o House,  t he communi cat i ons i nt er cept ed and t he cr i mes char ged 

wer e wi t hi n t he scope of  § 968. 28.   

¶57 We f i nd suppor t  f or  t hi s v i ew i n cases i nvol v i ng 

mi sr epr esent at i ons i n wi r et ap appl i cat i ons.  I n Fr anks v.  

Del awar e,  438 U. S.  154 ( 1978) ,  t he Supr eme Cour t  addr essed t he 

ci r cumst ances i n whi ch i t  i s  appr opr i at e t o suppr ess evi dence 

der i ved f r om a war r ant  i ssued on t he basi s of  an af f i davi t  t hat  

cont ai ned f al se st at ement s concer ni ng pr obabl e cause.  I d.  at  

155- 56.  The Cour t  det er mi ned t hat  even wher e a def endant  makes a 

suf f i c i ent  al l egat i on t hat  an af f i davi t  i s  based on a del i ber at e 

mi sr epr esent at i on,  a hear i ng may not  be r equi r ed.  Rat her ,  when 

i nf or mat i on " t hat  i s  t he subj ect  of  t he al l eged f al s i t y or  

r eckl ess di sr egar d i s set  t o one si de,  [ and]  t her e r emai ns 

suf f i c i ent  cont ent  i n t he war r ant  af f i davi t  t o suppor t  a f i ndi ng 

of  pr obabl e case,  no hear i ng i s r equi r ed. "  I d.  at  171- 72.  

¶58 The Fr anks t est  appl i es t o wi r et ap appl i cat i ons.  

Uni t ed St at es v.  Smal l ,  423 F. 3d 1164,  1172 ( 10t h Ci r .  2005) ,  

Uni t ed St at es v.  Sout har d,  700 F. 2d 1,  8 ( 1st  Ci r .  1983) .  Thus,  

a del i ber at el y or  r eckl essl y f al se st at ement  made i n an 

af f i davi t  t o obt ai n a wi r et ap or der  " does not  i n and of  i t sel f  

i nval i dat e t hat  .  .  .  or der ,  or  compel  suppr essi on of  evi dence 
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obt ai ned upon i t s execut i on. "  Uni t ed St at es v .  I ppol i t o,  774 

F. 2d 1482,  1485 ( 9t h Ci r .  1985) .  Rat her ,  f al se st at ement s t hat  

ar e mat er i al  t o a f i ndi ng of  pr obabl e cause wi l l  i nval i dat e t he 

or der .  I d.  

¶59 We acknowl edge t hat  t he Fr anks t est  appl i es t o f al se 

st at ement s r at her  t han t o t he i ncl usi on of  non- enumer at ed 

of f enses.  Nonet hel ess,  i t s  met hodol ogy i s r el evant  her e.  Under  

Fr anks t he pr esence of  wi l l f ul  f al se st at ement s i n an 

appl i cat i on wi l l  not  r ender  a wi r et ap or der  i nval i d i f  t her e 

r emai ns pr obabl e cause even when t he f al se st at ement s ar e 

r emoved.  Her e,  we det er mi ne t hat  t he pur poses of  Wi sconsi n' s  

wi r et appi ng st at ut es wer e f ul f i l l ed despi t e t he i ncl usi on of  

non- enumer at ed of f enses i n t he or der .   

¶60 I n t he pr esent  case,  t he pur poses of  t he wi r et ap 

st at ut es have been f ul f i l l ed and t he er r or  appear s t o be of  no 

mat er i al  consequence.  The enumer at ed cr i mes t hat  ser ved as t he 

basi s f or  t he wi r et ap or der  wer e cr i mes of  suf f i c i ent  magni t ude 

t o war r ant  a wi r et ap.  Fur t her ,  t he pr i vacy pr ot ect i ons of  t he 

pr obabl e cause r equi r ement s under  § 968. 30( 3)  wer e met .  Ther e i s  

no cont ent i on t hat  t he pol i ce i nt er cept ed any of  House' s  

communi cat i ons t hat  wer e unr el at ed t o t he enumer at ed of f enses i n 

t he or der ,  and House was char ged wi t h onl y enumer at ed of f enses.  

Accor di ngl y,  even t hough we have concl uded t hat  t he c i r cui t  

cour t  er r ed i n l i s t i ng t he non- enumer at ed of f enses,  we det er mi ne 

t he er r or  does not  const i t ut e an unl awf ul  i nt er cept i on such t hat  

suppr essi on i s war r ant ed.  

V 
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¶61 I n sum,  we det er mi ne t hat  t he c i r cui t  cour t  er r ed i n 

aut hor i z i ng a wi r et ap f or  of f enses not  enumer at ed i n 

Wi s.  St at .  § 968. 28.  However ,  we al so det er mi ne t hat  t he 

aut hor i zat i on of  a wi r et ap f or  non- enumer at ed of f enses does not  

war r ant  suppr essi on of  t he evi dence obt ai ned f r om t he wi r et ap i n 

t hi s case.  The or der  i ncl uded bot h enumer at ed and non- enumer at ed 

of f enses,  and i t  cont ai ned suf f i c i ent  pr obabl e cause f or  t he 

enumer at ed of f enses.  Fur t her ,  t he evi dence obt ai ned by wi r et ap 

was f or  enumer at ed of f enses,  and char ges wer e br ought  onl y f or  

enumer at ed of f enses.  Thus,  t he f ai l ur e does not  conf l i c t  wi t h 

t he st at ut or y obj ect i ves of  pr ot ect i ng pr i vacy and l i mi t i ng 

wi r et appi ng t o s i t uat i ons c l ear l y cal l i ng f or  t he use of  such an 

ext r aor di nar y devi ce.  Accor di ngl y,  we af f i r m t he cour t  of  

appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶62 N.  PATRI CK CROOKS,  J.    (concurring).  Whi l e I  j oi n  

t he maj or i t y ' s concl usi on t hat  suppr essi on of  t he evi dence 

obt ai ned f r om t he wi r et ap i n t hi s case i s not  war r ant ed,  I  

di sagr ee wi t h t he maj or i t y ' s det er mi nat i on t hat  t he c i r cui t  

cour t  er r ed i n aut hor i z i ng a wi r et ap f or  of f enses not  enumer at ed 

i n Wi s.  St at .  § 968. 28.   I  wr i t e separ at el y because I  r ead 

" deal i ng i n cont r ol l ed subst ances"  under  § 968. 28 t o be br oad 

enough t o encompass t he al l egat i ons of  money l aunder i ng,  

r acket eer i ng,  and cont i nui ng cr i mi nal  ent er pr i se i n t hi s case.    

¶63 Her e,  t he of f enses of  money l aunder i ng,  r acket eer i ng,  

and cont i nui ng cr i mi nal  ent er pr i se wer e al l  par t  of  a dr ug 

t r af f i ck i ng oper at i on.   Thi s concl usi on i s suppor t ed by t he 

af f i davi t  of  Det ect i ve St anaszak,  whi ch st at ed,  " I  bel i eve t hat  

SAMUEL CARABALLO i s oper at i ng a dr ug t r af f i ck i ng or gani zat i on 

i nvol v i ng numer ous f ami l y member s and ot her  i ndi v i dual s t hat  

di st r i but es cocai ne,  Ecst asy ( MDMA)  and her oi n i n and ar ound t he 

Mi l waukee ar ea f r om sour ces l ocat ed out si de Wi sconsi n,  ut i l i z i ng 

commer ci al  pr oper t i es t o f aci l i t at e t hese act i v i t i es and l i kel y  

l aunder  t he pr oceeds. "  

¶64 The appl i cat i on f or  a wi r et ap on t he phone of  Samuel  

Car abal l o l i s t ed t he of f enses under  i nvest i gat i on as v i ol at i ons 

of  Wi s.  St at .  § 961. 41( 1) ( a)  ( manuf act ur e,  di st r i but i on or  

del i ver y of  cont r ol l ed subst ances) ,  Wi s.  St at .  § 946. 41( 1m)  

( possessi on of  cont r ol l ed subst ances wi t h i nt ent  t o manuf act ur e,  

di st r i but e or  del i ver ) ,  and Wi s.  St at .  § 961. 42 ( keepi ng a pl ace 

f or  usi ng,  manuf act ur i ng,  keepi ng or  del i ver i ng cont r ol l ed 
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subst ances) .   The appl i cat i on al so l i s t ed v i ol at i ons of  

Wi s.  St at .  § 941. 41( 1x)  ( conspi r acy t o commi t  v i ol at i ons of  

sect i on 961. 41) ,  and Wi s.  St at .  §§ 946. 83 and 946. 85 

( r acket eer i ng and cont i nui ng cr i mi nal  ent er pr i ses) .   The 

appl i cat i on f ur t her  l i s t ed v i ol at i ons of  21 U. S. C.  § 841( a) ( 1)  

( di st r i but i on of  and possessi on wi t h i nt ent  t o di st r i but e 

cont r ol l ed subst ances) ,  21 U. S. C.  § 843( b)  ( use of  a 

communi cat i on f aci l i t y  t o f aci l i t at e cont r ol l ed subst ance 

f el oni es) ,  18 U. S. C.  § 1952 ( i nt er st at e or  f or ei gn t r avel  or  

t r anspor t at i on i n ai d of  r acket eer i ng ent er pr i ses) ,  and 18 

U. S. C.  §§ 1956 and 1957 ( money l aunder i ng) .   Al t hough t he 

wi r et ap appl i cat i on l i s t ed of f enses not  expl i c i t l y  enumer at ed i n 

Wi s.  St at .  § 968. 28,  i t  was not  i nval i d,  because i t  est abl i shed,  

al ong wi t h t he af f i davi t  of  Det ect i ve St anaszak i n suppor t  of  

t he appl i cat i on,  pr obabl e cause t hat  t her e was a nexus bet ween 

t he of f enses of  money l aunder i ng,  r acket eer i ng,  and cont i nui ng 

cr i mi nal  ent er pr i se,  and t he of f ense of  " deal i ng i n cont r ol l ed 

subst ances"  i n t hi s case.   Wi s.  St at .  § 968. 28.    

¶65 The maj or i t y opi ni on st at es t hat  t he l egi s l at ur e 

i nt ended t hat  t he of f enses enumer at ed i n Wi s.  St at .  § 968. 28 be 

pat t er ned af t er  t hose set  f or t h i n 18 U. S. C.  § 2516( 2) .   

Maj or i t y op. ,  ¶22.   The maj or i t y opi ni on quot es f or mer  Wi sconsi n 

At t or ney Gener al  Rober t  W.  War r en i n suppor t  of  i t s  posi t i on 

t hat  aut hor i zat i on of  wi r et appi ng i s per mi ssi bl e onl y i n cer t ai n 

cr i mes whi ch have been l i s t ed i n t he f eder al  st at ut e.   Maj or i t y 

op. ,  ¶21 n. 6 ( c i t i ng Legi s l at i ve Ref er ence Bur eau dr af t i ng f i l e 

f or  ch.  427,  Laws of  1969) .    
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¶66 Under  18 U. S. C.  § 2516( 2) ,  t he pr i nci pal  pr osecut i ng 

at t or ney of  any st at e i s aut hor i zed t o appl y t o a j udge f or  an 

or der  aut hor i z i ng i nt er cept i on of  wi r e,  or al ,  or  el ect r oni c 

communi cat i ons,  wher e such i nt er cept i on may pr ovi de evi dence of  

cer t ai n t ypes of  of f enses,  i ncl udi ng " deal i ng i n nar cot i c dr ugs,  

mar i huana or  ot her  danger ous dr ugs,  or  ot her  cr i me danger ous t o 

l i f e,  l i mb,  or  pr oper t y,  and puni shabl e by i mpr i sonment  f or  mor e 

t han one year .  .  .  . "   The i ncl usi on of  t he l anguage " or  ot her  

cr i me danger ous t o l i f e,  l i mb,  or  pr oper t y,  and puni shabl e by 

i mpr i sonment  f or  mor e t han one year  .  .  . "  suggest s t hat  

Congr ess i nt ended t hat  a st at e,  i n accor dance wi t h 18 U. S. C.  

§ 2516( 2) ,  coul d aut hor i ze wi r et appi ng f or  a br oad r ange of  

danger ous of f enses,  not  l i mi t ed t o t he of f enses expl i c i t l y  

enumer at ed i n t he st at ut e.  

¶67 Addi t i onal l y,  a c l oser  l ook at  t hen At t or ney Gener al  

Rober t  W.  War r en' s Anal ysi s of  Assembl y Bi l l  8601 evi dences an 

i nt ent  t hat  Wi sconsi n' s wi r et appi ng st at ut e be used t o f i ght  

or gani zed cr i me.   At t or ney Gener al  War r en st at ed,  " Today' s l aw 

enf or cement  of f i cer s need t he l egal  aut hor i zat i on t o r ecor d t he 

conver sat i ons of  cr i mi nal s and ot her s who ar e r easonabl y  

suspect ed of  ser i ous cr i mes,  and par t i cul ar l y or gani zed cr i mes. "   

Legi s l at i ve Ref er ence Bur eau dr af t i ng f i l e f or  ch.  427,  Laws of  

1969.   The of f enses of  money l aunder i ng,  r acket eer i ng,  and 

cont i nui ng cr i mi nal  ent er pr i se i n t hi s case ar e " or gani zed 

cr i mes"  of  t he t ype cont empl at ed by At t or ney Gener al  War r en.   

                                                 
1 1969 Assembl y Bi l l  860 est abl i shed Wi sconsi n' s wi r et appi ng 

st at ut es.  
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The l egi s l at i ve hi st or y of  Wi sconsi n' s wi r et appi ng st at ut e,  as 

wel l  as t he br oad,  i ncl usi ve l anguage of  18 U. S. C.  § 2516( 2) ,  

suppor t  a concl usi on t hat  t he c i r cui t  cour t  di d not  er r  i n 

aut hor i z i ng a wi r et ap f or  of f enses not  enumer at ed i n 

Wi s.  St at .  § 968. 28.  

¶68 For  t he above st at ed r easons,  I  r espect f ul l y concur .    

¶69 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and PATI ENCE DRAKE ROGGENSACK j oi n t hi s concur r ence.  
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¶70 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The 

maj or i t y opi ni on concl udes t hat  er r or  was commi t t ed when t he 

or der  aut hor i zed a wi r et ap f or  of f enses not  enumer at ed i n Wi s.  

St at .  § 968. 28.   Maj or i t y op. ,  ¶2.   The St at e speci f i cal l y 

appl i ed f or  and t he or der  speci f i cal l y aut hor i zed t he 

i nt er cept i on of  communi cat i ons r el at ed t o non- enumer at ed 

of f enses.   I  agr ee wi t h t he maj or i t y opi ni on t hat  t he or der  

v i ol at ed t he st at ut or y r equi r ement s.  

¶71 The maj or i t y opi ni on nonet hel ess r ef uses t o suppr ess 

t he evi dence obt ai ned as a r esul t  of  t hi s i nval i d or der .   The 

l egi s l at ur e car ef ul l y r est r i ct ed t he St at e' s power s under  t he 

wi r et appi ng st at ut e and enact ed suppr essi on as an enf or cement  

mechani sm.   Suppr essi on i s appr opr i at e i n t he i nst ant  case t o 

ensur e pr oper  compl i ance wi t h st at ut or y r equi r ement s.   For  t he 

f ol l owi ng r easons,  I  di ssent .  
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I  

¶72 The Wi sconsi n l egi s l at ur e i nt ended, 1 l i ke Congr ess, 2 t o 

c i r cumscr i be s i gni f i cant l y t he power  t o aut hor i ze wi r et appi ng.   

                                                 
1 The memor andum submi t t ed by Rober t  W.  War r en,  t hen-

At t or ney Gener al  of  t he St at e of  Wi sconsi n,  t o t he l egi s l at ur e 
consi der i ng t he wi r et ap bi l l  expl ai ned t hat  al t hough wi r et appi ng 
i s an ext r emel y usef ul  " t ool , "  t her e must  be " st r i ct  
l i mi t at i ons"  t o t he el ect r oni c sur vei l l ance aut hor i t y gr ant ed t o 
l ocal  l aw enf or cement .   War r en f ur t her  expl ai ned t hat  " I  do not  
advocat e,  and i ndeed,  t hi s bi l l  opposes t he i ndi scr i mi nat e or  
uncont r ol l ed or  unsuper vi sed use of  el ect r oni c sur vei l l ance by 
l aw enf or cement  of f i cer s or  agenci es.  .  .  .  [ L] aw enf or cement  
usage shoul d be al l owed onl y upon cour t  appr oval  and 
super vi s i on. "   Anal ysi s of  Assembl y Bi l l  860 by Rober t  W.  
War r en,  At t or ney Gener al ,  at  2,  i n Bi l l  Dr af t i ng Fi l e on Laws of  
1969,  ch.  427 ( avai l abl e at  Wi s.  Legi s l at i ve Ref er ence Bur eau,  1 
East  Mai n St . ,  Madi son,  Wi s. ) .     

One of  t he expr ess goal s of  t he st at ut e was " t o pr ot ect  
ef f ect i vel y t he pr i vacy of  wi r e and or al  communi cat i ons, "  and 
accor di ngl y t he wi r et appi ng st at ut e " pr ohi bi t [ s]  any 
unaut hor i zed i nt er cept i on of  such communi cat i ons. "   See Assembl y 
Bi l l  860 i n Bi l l  Dr af t i ng Fi l e on Laws of  1969,  ch.  427 
( avai l abl e at  Wi s.  Legi s l at i ve Ref er ence Bur eau,  1 East  Mai n 
St . ,  Madi son,  Wi s. ) .  

2 " Congr ess l egi s l at ed i n consi der abl e det ai l  i n pr ovi di ng 
f or  appl i cat i ons and or der s aut hor i z i ng wi r et appi ng and evi nced 
t he cl ear  i nt ent  t o make doubl y sur e t hat  t he st at ut or y 
aut hor i t y be used wi t h r est r ai nt  and onl y wher e t he 
ci r cumst ances war r ant  t he sur r ept i t i ous i nt er cept i on of  wi r e and 
or al  communi cat i ons. "   Uni t ed St at es v.  Gi or dano,  416 U. S.  505,  
515 ( 1974) .   

Thi s cour t  has expounded on t he car ef ul  bal ance Congr ess 
sought  t o achi eve bet ween per mi t t i ng l aw enf or cement  of f i c i al s  
t o use wi r et appi ng and pr ot ect i ng i ndi v i dual  r i ght s i n St at e v.  
Gi l mor e,  201 Wi s.  2d 820,  830- 31,  549 N. W. 2d 401 ( 1996) ,  i n 
whi ch t he cour t  expl ai ned t hat  " [ i ] n enact i ng Ti t l e I I I  Congr ess 
di spl ayed an over r i di ng concer n wi t h pr ot ect i ng pr i vacy. "   
Gi l mor e,  201 Wi s.  2d at  830.   See al so maj or i t y op. ,  ¶15 
( " Congr ess i nt ended t hat  Ti t l e I I I  be const r ued st r i ct l y because 
i t  knew t hat  i t  was cr eat i ng an i nvest i gat i ve mechani sm whi ch 
pot ent i al l y  t hr eat ened t he const i t ut i onal  r i ght  t o pr i vacy. " ) .    
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Recogni zi ng t hat  i t  was gr ant i ng an ext r aor di nar y power  t o l aw 

enf or cement  of f i c i al s and expl i c i t l y  r ecogni z i ng t he pr i vacy 

i nt er est s at  st ake,  t he Wi sconsi n l egi s l at ur e,  l i ke Congr ess,  

car ef ul l y cr af t ed t he st at ut e t o cont ai n pr eci se r equi r ement s 

and subj ect ed st at ut or y v i ol at i ons t o suppr essi on. 3   

¶73 Cont r ar y t o t he concur r i ng opi ni on,  t he st at ut or y 

l anguage " deal i ng i n cont r ol l ed subst ances"  must  be nar r owl y 

i nt er pr et ed so as not  t o " conf l i c t [ ]  wi t h t he nar r owl y 

c i r cumscr i bed scope of  § 968. 28. "   Maj or i t y op. ,  ¶28.   When t he 

l egi s l at ur e goes t o gr eat  l engt hs t o emphasi ze t he r i gor  wi t h 

whi ch t he l aw shoul d be appl i ed,  t he cour t  ought  t o f ol l ow t he 

l egi s l at ur e' s l ead.   The maj or i t y opi ni on pr oper l y r ecogni zes 

t he pr eci s i on wi t h whi ch t he l egi s l at ur e " demar cat ed t he cr i mes 

f or  whi ch wi r et aps may be aut hor i zed under  [ Wi s.  St at . ]  

§ 968. 28. "   Maj or i t y op. ,  ¶27.   The cr i mes of  money l aunder i ng,  

r acket eer i ng,  and cont i nui ng cr i mi nal  ent er pr i se ar e non-

enumer at ed of f enses and ar e not  wi t hi n t he scope of  t he st at ut e.   

Maj or i t y op. ,  ¶13.   

                                                 
3 At t or ney Gener al  War r en expl ai ned t he pr ovi s i ons al l owi ng 

f or  suppr essi on as f ol l ows:  " These bui l t  i n saf e- guar ds pr ovi de 
a dual  pur pose——t hat  of  di scour agi ng l aw enf or cement  and 
pr osecut i ve of f i cer s as wel l  as j udges f r om seeki ng and gr ant i ng 
el ect r oni c sur vei l l ance war r ant s except  i n sel ect i ve 
i nvest i gat i ve s i t uat i ons,  and,  obvi ousl y,  t he saf eguar ds pr ot ect  
t he c i t i zen f r om unj ust i f i ed sur vei l l ance. "   Anal ysi s of  
Assembl y Bi l l  860 by Rober t  W.  War r en,  At t or ney Gener al ,  at  6,  
i n Bi l l  Dr af t i ng Fi l e on Laws of  1969,  ch.  427 ( avai l abl e at  
Wi s.  Legi s l at i ve Ref er ence Bur eau,  1 East  Mai n St . ,  Madi son,  
Wi s. ) .     
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¶74 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he or der  t hat  

aut hor i zed sur vei l l ance f or  bot h enumer at ed and non- enumer at ed 

of f enses was i nval i d;  i t  v i ol at ed t he st at ut or y r equi r ement s.  

I I  

¶75 Despi t e r ecogni z i ng t hat  t he or der  v i ol at ed t he 

st at ut or y r equi r ement s,  t he maj or i t y opi ni on nonet hel ess 

concl udes t hat  " t he aut hor i zat i on of  a wi r et ap f or  non-

enumer at ed of f enses does not  war r ant  suppr essi on of  t he evi dence 

obt ai ned f r om t he wi r et ap i n t hi s case. "   Maj or i t y op. ,  ¶2.   The 

maj or i t y opi ni on pr ovi des no sanct i on f or  t he st at ut or y 

v i ol at i on,  t hus t r i v i al i z i ng t he st at ut or y enumer at i on of  t he 

cr i mes f or  whi ch wi r et ap aut hor i zat i on i s al l owed.   At  t hi s 

poi nt ,  I  depar t  f r om t he maj or i t y opi ni on.  

¶76 Wi sconsi n St at .  § 968. 30( 9) ( a)  expr essl y pr ovi des f or  

suppr essi on of  evi dence f or  v i ol at i ons of  t he r el evant  st at ut or y  

pr ovi s i ons.   I t  st at es i n f ul l :  

Any aggr i eved per son i n any t r i al ,  hear i ng or  
pr oceedi ng i n or  bef or e any cour t ,  depar t ment ,  
of f i cer ,  agency,  r egul at or y body or  ot her  aut hor i t y of  
t hi s st at e,  or  a pol i t i cal  subdi v i s i on t her eof ,  may 
move bef or e t he t r i al  cour t  or  t he cour t  gr ant i ng t he 
or i gi nal  war r ant  t o suppr ess t he cont ent s of  any 
i nt er cept ed wi r e,  el ect r oni c or  or al  communi cat i on,  or  
evi dence der i ved t her ef r om,  on t he gr ounds t hat  t he 
communi cat i on was unl awf ul l y i nt er cept ed;  t he or der  of  
aut hor i zat i on or  appr oval  under  whi ch i t  was 
i nt er cept ed i s i nsuf f i c i ent  on i t s f ace;  or  t he 
i nt er cept i on was not  made i n conf or mi t y wi t h t he or der  
of  aut hor i zat i on or  appr oval .   The mot i on shal l  be 
made bef or e t he t r i al ,  hear i ng or  pr oceedi ng unl ess 
t her e was no oppor t uni t y t o make t he mot i on or  t he 
per son was not  awar e of  t he gr ounds of  t he mot i on.   I f  
t he mot i on i s  gr ant ed,  t he cont ent s of  t he i nt er cept ed 
wi r e,  el ect r oni c or  or al  communi cat i on,  or  evi dence 
der i ved t her ef r om,  shal l  be t r eat ed as havi ng been 
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obt ai ned i n v i ol at i on of  ss.  968. 28 t o 968. 37.   The 
j udge may,  upon t he f i l i ng of  t he mot i on by t he 
aggr i eved per son,  make avai l abl e t o t he aggr i eved 
per son or  hi s  or  her  counsel  f or  i nspect i on such 
por t i ons of  t he i nt er cept ed communi cat i on or  evi dence 
der i ved t her ef r om as t he j udge det er mi nes t o be i n t he 
i nt er est  of  j ust i ce. 4 

¶77 Suppr essi on i s appr opr i at e under  Wi s.  St at .  

§ 968. 30( 9) ( a)  when " t he or der  of  aut hor i zat i on under  whi ch [ t he 

communi cat i on]  was i nt er cept ed i s i nsuf f i c i ent  on i t s f ace. "   

" I nsuf f i c i ent  on i t s f ace"  means,  i n or di nar y par l ance,  

i nadequat e on i t s f ace t o meet  t he st at ut or y r equi r ement s.   The 

or der  her e was pl ai nl y i nsuf f i c i ent  on i t s f ace.  

¶78 The maj or i t y opi ni on i nt er pr et s t he phr ase " an or der  

i nsuf f i c i ent  on i t s f ace"  t o mean an or der  t hat  has t oo l i t t l e 

i n i t ,  t hat  i s ,  an or der  t hat  i s  mi ssi ng some i mpor t ant  

i nf or mat i on.   The maj or i t y opi ni on r easons t hat  t he or der  i n t he 

                                                 
4 Wi sconsi n St at .  § 968. 30( 9) ( a)  mi r r or s t he suppr essi on 

pr ovi s i on l ocat ed i n t he f eder al  wi r et appi ng st at ut e,  18 U. S. C.  
2518( 10) ( a) ,  whi ch pr ovi des i n per t i nent  par t :  

Any aggr i eved per son .  .  .  may move t o suppr ess t he 
cont ent s of  any wi r e or  or al  communi cat i on i nt er cept ed 
pur suant  t o t hi s chapt er ,  or  evi dence der i ved 
t her ef r om,  on t he gr ounds t hat —— 

( i )  t he communi cat i on was unl awf ul l y i nt er cept ed;  

( i i )  t he or der  of  aut hor i zat i on or  appr oval  under  
whi ch i t  was i nt er cept ed i s i nsuf f i c i ent  on i t s 
f ace;  or  

( i i i )  t he i nt er cept i on was not  made i n conf or mi t y 
wi t h t he or der  of  aut hor i zat i on or  appr oval .  

 .  .  .  I f  t he mot i on i s gr ant ed,  t he cont ent s  of  t he 
i nt er cept ed wi r e or  or al  communi cat i on,  or  evi dence 
der i ved t her ef r om,  shal l  be t r eat ed as havi ng been 
obt ai ned i n v i ol at i on of  t hi s chapt er .  
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i nst ant  case does not  have " t oo l i t t l e"  but  i nst ead has " t oo 

much"  i n i t .   Maj or i t y op. ,  ¶37.   The maj or i t y  opi ni on concl udes 

t hat  t he or der ,  whi ch r ef er ences i l l egal l y enumer at ed cr i mes,  

mer el y cont ai ns " sur pl usage. "   I  cal l  an or der  wi t h t oo much or  

t oo l i t t l e i nadequat e on i t s f ace t o meet  t he r equi r ement s of  

Wi s.  St at .  § 968. 28.  

¶79 Wi sconsi n St at .  § 968. 30( 9) ( a)  al so expr essl y per mi t s 

suppr essi on when communi cat i ons ar e " unl awf ul l y i nt er cept ed. "  

The maj or i t y opi ni on adopt s t he f ol l owi ng st andar d t o eval uat e 

when a communi cat i on i s " unl awf ul l y i nt er cept ed"  and a 

suppr essi on mot i on shoul d be gr ant ed:  " [ W] het her  a v i ol at i on of  

t he wi r et appi ng st at ut es r equi r es suppr essi on depends upon 

whet her  t he st at ut or y pur pose has been achi eved despi t e t he 

v i ol at i on. "   Maj or i t y op. ,  ¶38.    

¶80 The pur pose of  f eder al  Ti t l e I I I  and i t s wi r et appi ng 

pr ovi s i ons ( upon whi ch t he st at e l egi s l at i on i s based)  i s,  

accor di ng t o t he Uni t ed St at es Supr eme Cour t ,  t o pr ohi bi t  al l  

i nt er cept i ons of  or al  and wi r e communi cat i ons except  t hose 

speci f i cal l y pr ovi ded f or  i n t he Act .   " [ Al t hough]  [ t ] he Act  i s 

not  as c l ear  i n some r espect s as i t  mi ght  be,  .  .  .  i t  i s  at  

once appar ent  t hat  i t  .  .  .  l i mi t s t he cr i mes f or  whi ch 

i nt er cept  aut hor i t y may be obt ai ned .  .  .  . " 5  Because of  t he 

v i ol at i on,  t he s t at ut or y pur pose of  Wi s.  St at .  § 968. 28 has not  

been achi eved i n t he pr esent  case.   The or der  does not  

suf f i c i ent l y l i mi t  t he cr i mes f or  whi ch i nt er cept  aut hor i t y may 

                                                 
5 Uni t ed St at es v.  Gi or dano,  416 U. S.  505,  515 ( 1974) .  
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be obt ai ned,  and t her ef or e t he i nf or mat i on gar ner ed i n v i ol at i on 

of  Wi s.  St at .  § 968. 28 shoul d be suppr essed.  

¶81 A somewhat  di f f er ent l y wor ded t est  t o det er mi ne 

whet her  evi dence shoul d be suppr essed under  f eder al  Ti t l e I I I  

and i t s wi r et appi ng pr ovi s i ons has been ar t i cul at ed by t he 

Uni t ed St at es Supr eme Cour t :  " [ S] uppr essi on i s r equi r ed onl y f or  

a ' f ai l ur e t o sat i sf y any of  t hose st at ut or y r equi r ement s t hat  

di r ect l y and subst ant i al l y  i mpl ement  t he congr essi onal  i nt ent i on 

t o l i mi t  t he use of  i nt er cept  pr ocedur es t o t hose si t uat i ons 

c l ear l y cal l i ng f or  t he empl oyment  of  t hi s ext r aor di nar y 

i nvest i gat i ve devi ce. ' "   Uni t ed St at es v.  Donovan,  429 U. S.  413,  

433- 34 ( 1977)  ( quot i ng Uni t ed St at es v.  Gi or dano,  416 U. S.  505,  

527 ( 1974) ) .   The maj or i t y  opi ni on r ecogni zes t hi s t est .   

Maj or i t y op. ,  ¶42.    

¶82 Wi sconsi n St at .  § 968. 28,  wi t h a mor e l i mi t ed l i s t  of  

of f enses f or  whi ch sur vei l l ance i s per mi ssi bl e t han t he f eder al  

l aw,  i s a c l ear  st at ut or y r equi r ement  t hat  pl ays a cent r al  and 

f unct i onal  r ol e i n achi evi ng t he l egi s l at i ve pur pose of  guar di ng 

agai nst  unwar r ant ed use of  el ect r oni c sur vei l l ance,  and i t  

di r ect l y and subst ant i al l y  i mpl ement s t he l egi s l at i ve i nt ent  t o 

l i mi t  t he use of  i nt er cept  pr ocedur es t o onl y a f ew expr essl y 

enumer at ed of f enses.   

¶83 Appl y i ng t he t ext  of  § 968. 30( 9) ( a)  and Uni t ed St at es 

Supr eme Cour t  case l aw,  I  woul d hol d t hat  suppr essi on i s 

appr opr i at e i n t he c i r cumst ances of  t he i nst ant  case.   I  r emai n 

unper suaded by what  t he maj or i t y opi ni on i n essence t r eat s as a 

" no har m,  no f oul "  s i t uat i on.    
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¶84 I n t he i nst ant  case t he appl i cat i on and or der  

cont ai ned no cl er i cal  er r or .   Ther e was no i nadver t ent  mi st ake.   

The er r or  i s one t hat  goes t o,  and di r ect l y under mi nes,  a 

f undament al  t enet  of  t he wi r et appi ng st at ut e,  namel y t he 

expl i c i t  l i mi t at i on on t he cr i mes f or  whi ch wi r et appi ng i s 

per mi ssi bl e.   Compl i ance wi t h § 968. 28 i s no mer e t echni cal i t y.   

By aut hor i z i ng sur vei l l ance f or  cr i mes not  enumer at ed i n t he 

st at ut e,  t he or der  i n t he i nst ant  case cl ear l y v i ol at es t he 

st andar d f or  suppr essi on set  f or t h by t he Uni t ed St at e Supr eme 

Cour t  i n Donovan and Gi or dano.  

¶85 The maj or i t y opi ni on i s cor r ect  t hat  t her e i s l i mi t ed 

aut hor i t y on t he i ssue pr esent ed.   I ndeed,  t he onl y case 

di r ect l y anal yzi ng and deci di ng t he i ssue pr esent ed i n t he 

i nst ant  case i s Uni t ed St at es v.  War d,  808 F.  Supp.  803 ( S. D.  

Ga.  1992) ,  whi ch t he War d cour t  descr i bed as a case of  f i r st  

i mpr essi on. 6   

¶86 I n War d,  t he or der  f or  wi r et aps al l owed sur vei l l ance 

f or  t wo of f enses not  enumer at ed i n t he f eder al  wi r et appi ng 

st at ut e.   The War d cour t  r easoned t hat  per mi t t i ng t he gover nment  

t o pr oceed wi t hout  sanct i ons f or  t he over - i ncl us i ve appl i cat i ons 

and i nt er cept  or der s pr ovi des no i ncent i ve t o t he gover nment  t o 

f ul f i l l  i t s  r esponsi bi l i t i es t o compl y wi t h t he st at ut e.   

Suppr essi on,  on t he ot her  hand,  ser ves t he det er r ent  pur pose of  

t he st at ut e and pl aces t he bur den on t he gover nment  t o compl y 

wi t h t he st at ut e,  accor di ng t o t he War d cour t .  

                                                 
6 Uni t ed St at es v.  War d,  808 F.  Supp.  803,  805 ( S. D.  Ga.  

1992) .  
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¶87 The War d cour t  deci ded t o suppr ess t he evi dence 

col l ect ed pur suant  t o t he over br oad and i nval i d or der ,  

emphasi z i ng t hat  t he gover nment ,  as wel l  as t he peopl e,  must  

obey t he l aws.   The War d cour t  quot ed Just i ce Br andei s '  f amous 

wor ds on t he r ul e of  l aw:  

I n a gover nment  of  l aws,  ex i st ence of  t he gover nment  
wi l l  be i mper i l ed i f  i t  f ai l s t o obser ve t he l aw 
scr upul ousl y.   Our  gover nment  i s t he pot ent ,  t he 
omni pr esent  t eacher .   For  good or  f or  i l l ,  i t  t eaches 
t he whol e peopl e by i t s exampl e.  .  .  .  To decl ar e t hat  
i n t he admi ni st r at i on of  t he cr i mi nal  l aw t he end 
j ust i f i es t he means .  .  .  woul d br i ng t er r i bl e 
r et r i but i on.   Agai nst  t hat  per ni c i ous doct r i ne t hi s 
Cour t  shoul d r esol ut el y set  i t s  f ace. 7   

¶88 I  woul d f ol l ow War d i n t he i nst ant  case.   For  t he 

r easons set  f or t h,  I  di ssent .  

                                                 
7 Ol mst ead v.  Uni t ed St at es,  277 U. S.  438,  485 ( 1928)  

( Br andei s,  J. ,  di ssent i ng) .  
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