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REVI EW of a per curiam decision of the Court of Appeals.
Affirmed.
M1 PATI ENCE DRAKE ROGGENSACK, J. This is a review of an

unpubl i shed per curiam decision of the court of appeals® that

1 FAS, LLC v. Town of Bass Lake, No. 2005AP1689, unpublished
slip op., 12 (Ws. C. App. May 31, 2006).
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affirmed the circuit court's order? concluding that the Sawer
County Board of Appeals (board of appeals) proceeded on an
incorrect theory of law when it concluded that a navigable
stream neandering through a parcel divides the parcel into two
|ots and, based on that conclusion, that neither of the lots
formed by the streamis division of the parcel had the m ninmm
| akeshore frontage of 100 feet. The circuit court reversed and
the court of appeals affirned the circuit court, reasoning that
since a riparian owner holds title to the center of a navigable
stream a |andowner who owns both shores of a navigable stream

owns the entire streanbed. FAS, LLC v. Town of Bass Lake, No.

2005AP1689, wunpublished slip op., T10 (Ws. Ct. App. My 31,
2006) . As a result, the court of appeals concluded that the
parcel was not divided by Johnson Creek. |[d.

12 A riparian owner holds qualified title to the center
of a navigable stream Therefore, when the sane riparian owner
holds qualified title to the property on both shores of the
stream his ownership is continuous throughout the streanbed.
Accordingly, a navigable stream neandering over a parcel does
not divide the parcel into two parcels when the sane riparian
owner holds qualified title to the property on both shores of
the stream W also conclude that wunder the Sawer County
Zoning Ordinances then in effect, the entire parcel, including
the streanbed, is used to calculate the wdth of the |akeshore

front age. Therefore, because the board of appeals proceeded on

2 Sawyer County Judge John P. Anderson presi ded.
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an incorrect theory of law in regard to whether the navigable
stream divided the parcel, it inaccurately calculated the wdth
of the parcel at issue wunder the then effective zoning
ordi nance. Accordingly, we affirmthe court of appeals.

| . BACKGROUND

13 FAS, LLC (FAS) owned a parcel of real estate on Lac
Courte Oeilles in the Town of Bass Lake, Sawer County,
W sconsin, known as GCGovernnent Lot 4. On July 12, 2002, FAS
recorded a Certified Survey Map (CSM creating froma portion of
Governnent Lot 4 two CSM lots, each with approxinmately 104 feet
of lake frontage on the shores of Lac Courte Oeilles. The
portion of Governnent Lot 4 that remained after creation of CSM
Lots 1 and 2 is the parcel at issue in this review On
Septenber 5, 2002, FAS recorded this parcel as the Bayshore
Pi nes Condom nium (hereinafter the condom nium parcel). The
condom nium parcel has approximately 103 feet of |akeshore
front age. This frontage includes approximtely seven feet of
the mouth of Johnson Creek, a navigable stream that flows
t hrough the parcel and term nates at the shoreline of Lac Courte
Oeilles.

14 FAS's original map of the condom nium parcel did not
make any reference to Johnson Creek. Subsequently, the Town
notified the Sawer County Zoning Adm nistrator (zoni ng
adm nistrator) that it believed the condom ni um parcel contained
a navigable stream that divided the parcel into tw lots; and
therefore, the mninmum |akeshore frontage requirenent for a
buil dable lot was not satisfied. However, <contrary to the

3
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zoning admnistrator's determnation and the Town's contention
the zoning commttee decided that the condom nium parcel was not
divided into two lots by Johnson Creek and that the nouth of
Johnson Creek should be included in the calculation of |akeshore
frontage under Sawer County's zoning ordinance. The zoning
commttee stated that "the l|lake classification is based on
density and the ot neets that density requirenent.”

15 The Town appealed the zoning commttee's decision to
the board of appeals, and the board of appeals overturned the
zoning commttee's decision. It did so because it determ ned
that Johnson Creek divided the condom nium parcel into two
unequal ly sized lots, neither of which net the m ninum | akeshore
frontage requirenent of 100 feet. The board of appeals
concluded that the zoning commttee erred as a matter of |aw by
not followng an attorney general opinion, 66 Op. Att'y Gen. 2
(1977) . The board of appeals quoted the followng portion of

the 1977 attorney general opinion as the basis for its decision:

A body of navigable water separates a parcel of |and
as effectively as does a public highway. Land owners
abutting on navigable streanms hold a qualified title

to the center of the stream bed. . . . Therefore,
parcels separated by navigable waters are no nore
susceptible to functional integration than parcels

separated by public hi ghways.
66 Op. Att'y CGen. at 8.

16 FAS appealed the board of appeals' decision to the

Sawyer County Circuit Court by statutory certiorari pursuant to
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Ws. Stat. § 59.694(10) (2003-04).° The circuit court reversed
the decision, concluding that a |andowner holds title to the
center of a navigable streanbed, and therefore, when a | andowner
owns both shores of the stream the stream does not divide the
parcel into two parcels or |ots. Thereafter, the circuit court
reviewed the zoning ordinance and concl uded that the condom ni um
parcel satisfied the mninmum | akeshore frontage requirenment for
a "lot." The «circuit court stated that attorney general
opinions are only of persuasive value and are not precedent.
Since the circuit court concluded the 1977 opinion contained an
erroneous statenment of law, the court also concluded that the
board of appeals proceeded on an incorrect theory.

17 The Town appealed the circuit court's decision and in
a per curiam opinion, the court of appeals affirnmed the circuit
court's conclusion that a navigable stream does not legally
di vide a parcel when the sanme owner owns the |and on both sides
of the stream FAS, No. 2005AP1689, unpublished slip op., 72.°
The court of appeals also recognized that attorney general
opinions are not binding authority. Id., ¢99. The court of

appeal s reasoned that since abutting |andowners hold title to

3 All subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unless otherw se indicat ed.

* The Town al so argued to the court of appeals that the case
shoul d be remanded to the board of appeals for a de novo hearing
because the board of appeals erroneously concluded as a matter
of law that it had no authority to conduct such a hearing. FAS,
No. 2005AP1689, unpublished slip op., Y2. The court of appeals
concluded there was no basis for remand. |1d.
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the center of the creek, "where a single |andowner owns both
banks, the |andowner 'owns' the entire creek." 1d., 910. The
court also noted that the Town cited "no state |aw or county
ordi nance supporting its contention that a parcel bisected by a
creek is not treated as a single lot or that a creek nouth
bi secting a |ot cannot be included for purposes of determning
| akeshore frontage." 1d. The Town petitioned for review, which
we granted.
1. DI SCUSSI ON

A Standard of Revi ew

18 This case is before us on certiorari review, pursuant
to Ws. Stat. § 59.694(10).° "On appeal from an order or
judgnent entered on certiorari, a reviewing court reviews the
record of the agency, not the findings or judgnent of the

circuit court.” Wod v. Gty of Mdison, 2003 W 24, 112, 260

Ws. 2d 71, 659 Nw2d 31. In statutory certiorari, when
additional evidence is not taken, review is confined to the
record before the board of appeals and is limted to an

exam nation of:

(1) whether the board kept wthin its jurisdiction;
(2) whether it proceeded on a correct theory of [|aw

> Wsconsin Stat. § 59.694(10) states, in part:

A person aggrieved by any decision of . . . any
: board . . . of the nunicipality, may, within 30
days after the filing of the decision in the office of
the board, comrence an action seeking the renedy
avail able by certiorari. . . . The court may reverse
or affirm wholly or partly, or nmay nodify, the
deci si on brought up for review
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(3) whether its action was arbitrary, oppressive, or
unreasonable and represented its wll and not its
judgnment; and (4) whether the board mght reasonably
make the order or determnation in question based on
t he evi dence.

State ex rel. Ziervogel v. Wash. County Bd. of Adjustnent, 2004

W 23, 914, 269 Ws. 2d 549, 676 N W2d 401. The second of
these issues is the only issue inplicated in our review of the
board of appeals' decision. Whet her an agency has proceeded on
a correct theory of law is subject to independent appellate
review. 1d.

19 In reviewwng the board of appeals' decision, we
interpret provisions in the Sawer County Zoning O dinances and
in the Wsconsin Statutes. The interpretation of an ordinance

is a question of law that we review independently. Bruno v.

M | waukee County, 2003 W 28, 96, 260 Ws. 2d 633, 660 N W2d

656. The interpretation of a statute is also a question of |aw
that we review independently, "but benefiting from the anal yses

of the court of appeals and the circuit court."” Marder v. Bd.

of Regents of the Univ. of Ws. Sys., 2005 W 159, 1919, 286

Ws. 2d 252, 706 N.W2d 110.
B. Condom ni um Parcel's Lakeshore Wdth

10 As we begin our discussion, it is inportant to focus
on the question that this review is to address: Whet her the
seven feet of |ake frontage that is occupied by the nouth of
Johnson Creek should be counted in determining the |[|akeshore
width of the condom nium parcel under the applicable zoning
or di nance. If it can be counted, then the condom nium parcel

has sufficient shoreline, at |east 100 feet, to constitute a

7



No. 2005AP1689

bui | dabl e parcel or lot under the Sawer County Zoning
Ordinances then in effect. See Ws. Adnmin. Code 8 NR
115.05(3)(a)2.;°% Sawer County Zoning Odinance § 18.3 (Il ast
amended January 18, 2007).° It is the Town's position that
Johnson Creek divides the condom nium parcel into two |ots,
nei t her of which has 100 feet of shoreline w dth.

1. W sconsi n common | aw

11 There is no statute that answers the question of
whet her a navigable stream that runs through a parcel divides
the parcel into tw lots or parcels. However, common law in
W sconsin provides that a riparian owner holds qualified title
to the geographical center of a navigable stream State v.
Trudeau, 139 Ws. 2d 91, 101, 408 N W2d 337 (1987) (citing
Muench v. Pub. Serv. Commin, 261 Ws. 492, 501-02, 53 N w2d

® Wsconsin Adnin. Code § NR 115.05(3)(a)2. states: "Lots
not served by public sanitary sewer shall have a m ni num aver age
wi dth of 100 feet and a m ni num area of 20,000 square feet."

" Sawyer County Zoning Ordinance § 18.3 provides that
unsewered lots in the R1 zoning district nust have a m ninum
ot width of 100 feet. Apparently, the condom nium parcel is
unsewered and is zoned Residential/Recreational.
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514, 55 N.W2d 40 (1952)).% It follows that since a riparian
owner holds qualified title to the center of the stream where a
riparian owner holds qualified title to both shores of the
stream the riparian owner has qualified title to the entire bed
of the streamas well. It seens logical to conclude that if one
owns both banks of a stream as well as the entire bed of a
stream that runs through a parcel, there is no | egal division of
the parcel into two lots or parcels, unless a division has been
made by sone other neans. For exanple, one could own two tracts
of land where the stream has been recorded as the divisor of the
two tracts, with one tract on each side of the stream However,
those are not the facts with which we are presented.

12 The board of appeals relied on an attorney general
opinion, 66 Op. Att'y Gen. 2, to conclude that Johnson Creek

di vided the condom nium parcel into two lots. The 1977 opinion

8 The test for navigability is whether the body of water is
"'capable of floating any boat, skiff, or canoe, of the
shal | owest draft used for recreational purposes.'"” State .
Kelley, 2001 W 84, 130, 244 Ws. 2d 777, 629 NW2d 601
(quoting Miench v. Pub. Serv. Commn, 261 Ws. 492, 506, 53
N.W2d 514, 55 N.W2d 40 (1952)). The test "does not depend on
whet her [the body of water] is always navigable, or whether its
navigability is due to natural conditions." 1d. "[T]he test is
whether the navigability is regularly recurring or of a
sufficient duration to make it conducive to recreational uses."
Id. (citing DeGayner & Co. v. DNR 70 Ws. 2d 936, 946, 236
N.W2d 217 (1975)). Al parties agree that Johnson Creek is
navi gabl e. We have characterized the landowner's title as a
"qualified title" because "the state holds the beds underlying
navi gable waters in trust for all of its citizens, subject only
to the qualification that a riparian owner on the bank of a
navi gabl e stream has a qualified title in the stream bed to the
center thereof." Miench, 261 Ws. at 501-02.
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di scussed the proper calculation of land area for purposes of
applying what was at that tine Ws. Stat. 8§ 236.02(8) (1977-78),
renunbered as § 236.02(12).

113 As an initial matter, and as will be discussed in nore
detail infra, Ws. Stat. § 236.02(12) is not applicable to our
analysis for at |east two reasons. First, a declaration of
condomnium is not a subdivision of |land as defined in ch. 236.
Ws. Stat. 8§ 703.37. Second, even if ch. 236 were used by
anal ogy,® the deternmination of lot sizes under § 236.02(12)
refers to lot area and not |lot width or |akeshore frontage,
which is the issue this case presents.

114 The Town contends that the 1977 attorney general
opinion regarding the division of parcels by navigable streans
requires us to conclude that Johnson Creek divides the
condom nium parcel into two lots, and therefore, the mninmm
| akeshore frontage requirenent is not met by either |ot. W
di sagree with the Town's contention. As we explain below the
cases on which the attorney general opinion relied are based on

ot her ordi nances, and their reasoning is not applicable here.

° 1t is not necessary to address the State's argunent that
the zoning issues should have been resolved through county
subdi vision review pursuant to Ws. Admn. Code 8 NR 115.05(4)
and Sawyer County Subdivision Control Odinance 8§ 3.3. Although
the State of Wsconsin, on behalf of the Departnent of Natura
Resour ces, was permtted to intervene as an additional
respondent, we note that the July 7, 2002, approval of the two-
| ot certified survey division was unsuccessfully challenged by
the Town in a separate action. Accordingly, land division
issues relating to the CSM are not before us in this review

10
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15 The attorney general opinion concluded that a parcel
is separated into two parcels by a navigable stream because the
two sides of the stream are not functionally integrated,
stating:

A body of navigable water separates a parcel of |and
as effectively as does a public highway. Land owners
abutting on navigable streanms hold a qualified title

to the center of the stream bed. . . . Therefore,
parcels separated by navigable waters are no nore
susceptible to functional integration than parcels

separated by public hi ghways.
66 Op. Att'y Cen. at 8. The opinion relied on a case from New

Jersey for the proposition that all the land in a parcel nust
have "functional integration"; that is, all the land in a parcel
must be able to be put to the use of the owner. ld. at 4-5

(citing Loveladies Prop. Owmers Ass'n v. Barnegat Cty Serv.

Co., 159 A 2d 417 (1960)). The attorney general opinion
concluded that because a navigable stream has public rights of
use, it separates the function of the property chosen by the
owner from the function accorded to the public. 1d. at 8. It
was this separation of functions by a navigable stream that the
attorney general opinion saw as the factor that causes a

navi gable stream to divide the parcel over which the stream

meander s. | d. The attorney general opinion described this
separation as a lack of "functional integration.” 1d.
116 However, in Lovel adi es, a |ocal ordi nance was

interpreted in light of a subdivision plat that used easenents
to create private streets in order to provide a dense housing

pattern that would not have been possible with public streets

11
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whose width is greater than that used for the private streets.
Lovel adies, 159 A 2d at 421. |In addition, in New Jersey, public
streets are not included in the calculation of the size of a
lot. 1d. at 422. As one of the rationales for its holding, the
New Jersey court explained that the function of a lot is to
provide a defined space upon which to build, while the function
of a street is for public passage. Id. The court went on to
explain that these distinct functions are necessary to the
overall concept of a subdivision that requires both functions.
Id. The court also explained that the ordinance contenplates
"mutual exclusion between | ot areas and street areas" due to the

way it defines "corner lot" as "fronting on two streets at their
intersection.” This description would not nmeke sense if a |ot
both "fronted" on a street and "included" the street. ld. at

424. Nowhere in Loveladies is the term "functional integration”

used. That term appears to have been coined by the attorney
general opinion.

117 The attorney general opinion also cited Wisbrod v.

Daeni cke, 36 Ws. 73 (1874), as consistent with its functional
integration theory. 66 Op. Atty GCen. at 5. In Weisbrod, we
interpreted a statute that exenpted a honestead from clains of
creditors if the parcel of land did not exceed one-quarter acre
and was occupied by the |landowner. Wisbrod, 36 Ws. at 75-76.
The court recognized that an owner has fee ownership to the
center of an adjoining street, subject to the public easenent.
Ild. at 76. However, the court determned that the area of the
homest ead parcel should be calculated w thout inclusion of the

12
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land on which the street was placed, reasoning that the object
of the statute was to secure the debtor a honme upon which he and
his famly could live. [d. Because the debtor "has no right to
occupy the street for such a purpose, to build upon it, to
cultivate it, or to appropriate it to any donestic use,"
counting the land under the street would frustrate the purpose
of the statute. Id. However, the purpose behind the statute
interpreted in Wisbrod has no rel evance here. \Whether we count
the streanbed as part of the width of the condom nium parcel has
nothing to do with whether the owner of the condom nium parcel
wll have sufficient land on which to support hinself and his
famly, as was the concern in Wi sbrod.

118 While attorney general opinions my be considered
persuasive authority, they are not precedent for any court.

State v. Chvala, 2003 W App 257, Y25 n.7, 268 Ws. 2d 451, 673

N. W2d 401; Ahlgren v. Pierce County, 198 Ws. 2d 576, 583, 543

N.W2d 812 (Ct. App. 1995). We conclude that this attorney
general opinion is neither precedent nor persuasive for the
i ssue we address here: \Wether the seven feet of |ake frontage
that is occupied by the nmouth of Johnson Creek should be counted
in determning the |akeshore width of the condom nium parcel
under the applicable zoning ordinance.

19 Furthernore, as we explained above, in Wsconsin a
riparian owner holds qualified title to the geographical center
of the bed of a navigable stream  Trudeau, 139 Ws. 2d at 101
Since a riparian owner holds qualified title to the center of a
navi gabl e streanbed, where a riparian owner holds qualified

13
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title to both shores of the stream the physical divide caused
by the stream does not interfere with the unified ownership of
the parcel. Wre we to agree with the board of appeals, we
woul d be creating new parcels in Wsconsin wherever there is a
meandering navigable stream running over land that has in the
past been treated as one parcel.

120 Wsconsin |aw regarding nunicipal annexation supports
our conclusion that a navigable stream should not affect unified
ownership of land. For exanple, the Town of Canpbell challenged
the validity of its annexation by the Gty of La Crosse on the
basis that the annexed property was not contiguous with the Cty
of La Crosse as required by statute because the Black River,
whi ch was approximately 800 feet wide in the area, separated the

properties. Town of Canpbell v. Cty of La Crosse, 2001 W App

201, 91Y1-2, 247 Ws. 2d 946, 634 N W2d 840. The court of
appeal s recognized that a riparian owner holds title to the

center of the stream and st at ed:

W find no authority for the proposition that a
river running over the point of contact renders
properties non-contiguous . . . . Therefore, we find
that the property of the Gty [of La Crosse] neets the
annexed properties at the center of the riverbed of
the Black River. It follows that the annexed
properties are "contiguous"

14
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1d., 919.'° Because we have concluded that the condoninium
parcel is one parcel, not two lots, we turn to the Sawyer County
Zoning Ordinance to determ ne whether the condom nium parcel has
sufficient |akeshore frontage to build upon, according to the
appl i cabl e zoni ng ordi nances.

2. Zoni ng ordi nances

21 W& interpret ordinances in the sane nmanner as we
interpret statutes because "'[t]he rules for the construction of
statutes and nunicipal ordinances are the sane.'" Bruno, 260
Ws. 2d 633, {6 (citation omtted). The additional purpose of
area zoning is to regulate "density, setbacks, frontage, height,
and ot her dinensional attributes, in order to pronote uniformty
of devel opnent, lot size, and building configuration and size."

Ziervogel, 269 Ws. 2d 549, f22. The additional purpose of

10 The court of appeals distinguished its decision from Town
of Delavan v. City of Delavan, 176 Ws. 2d 516, 500 N.W2d 268
(1993), where we concluded that the properties were not
contiguous because they were separated by a |lake on the basis
that unlike riverbeds, | akebeds are owned by the state. Town of
Canpbell v. Gty of La Crosse, 2001 W App 201, 9117-18, 247
Ws. 2d 946, 634 N W2d 840. Nonet hel ess, the court in Town of
Del avan declined to void annexation based on the principle of de
mnims. Town of Delavan, 176 Ws. 2d at 530.

FAS argues that the doctrine of de mnims renders the
exi stence of Johnson Creek insufficient to divide the l|lot or
di srupt a continuous |akeshore frontage neasurenent. See, e.g.
Town of Delavan, 176 Ws. 2d at 530-31 (concluding that for
pur poses of nmunicipal annexation, the |ake disrupted contiguity
of property; however, the land was such a tiny fraction of
property that the principle of de mnims rendered the |ack of
contiguity insufficient to void annexation). Since we concl ude
that the property is not divided by Johnson Creek, it 1is
unnecessary for us to address this argunent.

15
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shoreland zoning is to protect the public's interest in
navi gabl e waters, including pronoting healthful water conditions
conducive to protecting aquatic life and fish. Id. W
interpret zoning ordinances in |light of their purposes. |d.

22 To resolve the question this review poses, we begin
with Sawer County Zoning Ordinance 8 2.1 as it appeared when
the board of appeals made its decision because the board of
appeal s decision rested on its conclusion that Johnson Creek
di vided the condom nium parcel into two "lots." The ordi nance

defined "lot" as foll ows:

(36) LOT: A parcel of l|land occupied or capable of
being occupied by one building and the accessory
buildings or uses «customarily incidental to it,
i ncluding such open spaces as are required by this

or di nance.
The ordi nance al so defines |ot characteristics, e.g., "lot, area
of"; "lot, front"; "lot, depth of"; "lot, wdth of"; and "Ilot
lines.” The Town argues that the definition of "lot, front" is

rel evant to our decision. That definition is as foll ows:

(38) LOT, FRONT: On shoreland lots, the front
shall be the area from the shoreline |andward. On
nonshoreland lots, the front shall be the area from
the road or road easenent away fromthe road.

123 The Town first argues that paragraph 38 of the zoning
ordi nance that defines "lot, front" actually defines a "front
lot." After reversing the words of the ordinance, the Town then
asserts that its interpretation of paragraph 38 shows that
Johnson Creek created two "front |ots" out of the condom nium

parcel. The Town's interpretation of paragraph 38 of the zoning

16
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ordinance is certainly novel, but unpersuasive. Par agr aph 38,
guoted above, is a directional definition that explains which
side of a lot is the "front." This is done to facilitate an
understanding of the part of the property on which certain areas
of open space and other setback restrictions are required. See
Sawyer County Zoning 8§ 4.

24 The Town then argues that because no buildings or
structures can be placed on any public use area, such as a
navi gable stream or public road, a "lot" cannot include any
public use area because the zoning ordinance's definition of
"lot" requires the capability of being occupied by a building.
This argunent may have validity were Johnson Creek 90 feet w de
as it neandered through the condom nium parcel because then
there would be no |and area for a building, which would preclude
the land owned by FAS on either side of Johnson Creek from
satisfying the definition of "lot" in the zoning ordinance.

Here, the argunent proves too nuch because the ordinance's

definition of "lot" is a functional one, i.e., a "lot" nust be
"occupi ed or capable of being occupied by one building." Sawer
County Zoning 8 2.1(36). However, the land to the south of

Johnson Creek is only a few feet wde and is not capable of
bei ng occupied by a building. Therefore, that |and could not be
a "lot" under the ordinance's definition because it 1is
functionally insufficient. Furt hernore, in shoreland zoning, no
structure can be constructed within 75 feet of the ordinary
hi ghwat er mar k. Sawer County Ordinance 8§ 4.49. However

t hough no structure can be built in this area, it does not

17
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follow that it is not part of the lot. The same can be said for
front, rear and side yard set backs.

125 We conclude that the zoning conmttee's interpretation
of the ordinances is in keeping wth the ordinance's purpose.
The zoning committee <concluded that the shoreland wdth
regul ation for the property has as its purpose the control of
density, and that the condom nium parcel satisfies that purpose
as the frontage is at |east 100 feet. Furthernore, including
the wwdth of the streanbed as part of the width of the | akeshore
frontage does not underm ne the other shoreland zoning purposes
because both the Departnent of Natural Resources' and Sawer
County's regulations requiring setbacks from the ordinary
hi ghwater marks and prohibiting land disturbing activities
pronote the public's interest in Lac Courte Oeilles and Johnson
Creek regardless of how the shoreline width of the condom nium
parcel is calcul ated. See Ws. Admin. Code NR § 115.05(3)(b)
and (c); Sawyer County Zoning 8§ 4.49.

126 In its brief, the Town correctly recognized that the
definition of "lot" in the ordinance does not nention a
navi gabl e stream In addition, the public has a right to use
navi gabl e streans, and therefore, a riparian owner cannot place
a structure on the bed of a navigable stream w thout approval or
exenption from regulation. See Ws. Stat. § 30.12; Town of

Canmpbel |, 247 Ws. 2d 946, 116; DeGayner & Co. v. DNR 70

Ws. 2d 936, 945, 236 N.W2d 217 (1975) (stating that a riparian
| andowner has "qualified title" to the bed of a navigable
stream which is subject to the public's easenent of

18
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navi gation). However, that premse does not assist in
interpreting the definition of "lot" in the Sawer County Zoning
Or di nances. As we expl ained above, the definition of "lot" in
paragraph 36 of the zoning ordinance is a functional one, i.e.
the land nust be "occupied or capable of being occupied" by a
bui | di ng. Sawyer County Zoning 8§ 2.1(36). That definition may
prevent a parcel with a very wi de nmeandering stream from neeting
the zoning ordinance's definition of a "lot," but those facts
are not present here.

927 Furthernore, even though we are addressing the proper
calculation of the width of |akeshore frontage or ot wdth and
not lot area, it is instructive to note that the definition of
"lot, area" in Sawer County Zoning Odinance § 2.1(37),
provi des: "LOT, AREA OF: The contiguous, not separated by

public roadway, of a lot between its front, rear, and side |ot

lines.™ Under the doctrine of expressio unius est exclusio
alterius, "the express nention of one matter excludes other
simlar matters [that are] not nentioned." Perra v. Menonobnee

Mut. Ins. Co., 2000 W App 215, 112, 239 Ws. 2d 26, 619 N.wW2ad

123. Since the definition of "lot, area" excludes public
roadways, but makes no nention of navigable streans, it follows
that the definition of "lot, area" does not exclude the bed of a
navi gabl e stream VWiile this definition is not directly
applicable to determning whether a "lot" as defined in the
zoni ng ordi nance includes a navigable stream it can be argued
that if the streanbed is not included in the calculation of the
area of a lot, the bed of a navigable stream al so should not be

19



No. 2005AP1689

included in the calculation of the width of |akeshore frontage
of a lot under the same nunicipality's zoning ordinances. !

128 Accordingly, we conclude that the board of appeals
applied an incorrect theory of law in its determ nation that the
condom nium parcel is tw lots, neither of which neet the 100
foot frontage requirenent. W also conclude that the record
shows the condom nium parcel has a |akeshore width of greater
than 100 feet.

3. W sconsin statutes

129 The statutes by which the renmaining parcel of
Government Lot 4 becane a condom nium are contained in Ws.
Stat. ch. 703. It provides that a condom nium form of ownership
is created by recording a declaration of condom nium and a map
or plat for the property with the register of deeds for the
county where the property is | ocated. Ws. Stat. § 703.07.

Zoning or other land use ordinances nmust apply in the sane way

1 puring oral argunment it was brought to our attention that
Sawyer County anended its Subdivision Control/Condon nium
O di nances subsequent to the board of appeals decision in this
case, and that it excluded navi gabl e waterways along with public
roadways from the definition of "lot, area.” In addition,
8 4.0, Cdassifications of Land Division, now provides, "[a]ny
contiguous parcel or tract of land which is owned, controlled or
managed as a single entity shall be treated as a single parcel
or tract of land for the purpose of this ordinance unless it is
divided . . . by navigable water." Because these ordinances
were not in effect at the tinme the board of appeals nade its
deci sion, we have not addressed them except to note them for
t he reader.

20



No. 2005AP1689

to condominiuns as to other forms of ownership.'® Ws. Stat.
8 703. 27. "[A] condominiumis a form of ownership [and] not a
formof land use, [nor] is [it] a subdivision as defined in ch.
236." Ws. Stat. § 703.37

130 The State argues that Ws. Stat. ch. 236, which
regul ates subdi visions of |and, nust be applied in deciding this
case because the original CSM began a problem that is continued
by the condom nium parcel. W do not address any perceived
problenms with the CSM because those issues have been proceeded
on in a separate lawsuit and are not before us. As we expl ai ned
when we began our analysis of the issue presented, the question
we decide is whether the wdth of the condom nium parcel,
properly calculated, is 100 feet or greater.

131 We note that in order to be a subdivision within the
scope of ch. 236, two things nust occur: First, there nust be a
| and division, and second, the land division nust create five or

more parcels or building sites. Ws. Stat. § 236.02(12).%7 we

12 W note that the map of the condoninium parcel shows four

bui | di ngs. This opinion does not address whether the zoning
permts the construction of four dwelling wunits on the
condom ni um parcel. That question is not before us.

13 Wsconsin Stat. § 236.02(12) defines "subdivision" as:

a division of a lot, parcel or tract of land by the
owner thereof or the owner's agent for the purpose of
sal e or of building devel opnent, where:

(a) The act of division creates 5 or nore parcels

or building sites of 1 1/2 acres each or less in area;
or

21



No. 2005AP1689

also note that under Ws. Admn. Code 8§ 115.05(4), "all land
divisions in shoreland areas which create 3 or nore parcels or
building sites of 5 acres each or less wthin a 5-year period"
must be reviewed by the county pursuant to Ws. Stat. 8§ 236.45.
And in addition, the Sawer County Zoning Conm ttee Subdivision
Control Ordinance 8 2.4 (adopted March 26, 1971 and | ast anended
March 20, 2003) in effect at the time the board of appeals
decided this matter states: "Every division of land within the
uni ncorporated areas of Sawer County shall be subject to the
provisions of this ordinance and Chapter 236 of the Wsconsin
Statutes.” However, we have found no authority for the
proposition that the recording of a declaration of condom nium
is a division of land, rather than sinply a change in the form

of ownership of the parcel. Ws. Stat. 8§ 703.37; see Herman v.

County of Walworth, 2005 W App 185, 113, 286 Ws. 2d 449, 703

N.W2d 720 (concluding that an application for conditional use
permts to construct condomniuns is not a division of |and).

132 Notwithstanding the need to show that a |and division
has occurred in order to fall within the paraneters of ch. 236,
neither the State nor any other party attenpts to persuade us
that what occurred with the recording of the condom nium
declaration and map is |and division. Perhaps that is because
each party has noted that Ws. Stat. 8 703.37 provides that a

condomniumis a form of ownership, not a formof land use or a

(b) Five or nore parcels or building sites of 1
1/2 acres each or less in area are created by
successive divisions within a period of 5 years.

22



No. 2005AP1689

subdi vi si on under ch. 236. However, whatever the reason, we are
not wlling to parse the foundational requirenments necessary for
the application of the provisions of ch. 236. W sinply note
their absence and conclude that we have not been shown that any
action taken relative to the creation of the condom nium form of
ownership brings the condom nium parcel wthin the scope of ch.
236.
1. CONCLUSI ON

133 We conclude that a navi gable stream nmeandering over a
parcel does not divide the parcel into two parcels when the sane
riparian owner holds qualified title to the property on both
shores of the stream We al so conclude that under the Sawyer
County Zoning Ordinances then in effect, the entire parcel,
including the streanbed, is used to calculate the wdth of the
| akeshore frontage. Therefore, because the board of appeals
proceeded on an incorrect theory of law in regard to whether the
navi gabl e stream divided the parcel, it inaccurately cal cul ated
the wwdth of the parcel at issue under the then effective zoning
ordi nance. Accordingly, we affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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134 SH RLEY S. ABRAHAMSON, C.J. (di ssenting). | agree
with the nmajority opinion on the first issue presented for

review. whether the navigable waterway in the instant case

legally divides the subject parcel into two or nore parcels.
The answer is "no."

135 | cannot, however, join the majority opinion for two
reasons:

(1) I do not understand why the majority opinion concludes

that the bed of a navigable streamis included in the definition
of "lot"™ and in the <calculation of Iot area and why a
calculation of |ot area depends on how w de the navigable stream
iS. A navi gabl e waterway should not be used to calculate |ot
area or | akeshore frontage.

(2) The case should be remanded to the circuit court to
deci de issues not addressed by the nmjority opinion. | woul d
remand the cause to the circuit court to determ ne whether the
condom ni um parcel should have been reviewed according to |oca
| and division rules (including deciding whether this nmatter is
barred by claim preclusion) and to determ ne what effect, if
any, the anended Sawyer County ordinances have on the instant
case.

I

136 | cannot follow the mgjority opinion's discussion of
the definition of "lot" in the zoning ordinance. See majority
op., 19Y21-24. The nmajority opinion appears to hold that the
definition of "lot" and the calculation of |lot area for a parcel

i nclude the bed of the navigable stream "owned” by the riparian
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owner, and then concludes that the width of this stream bed nust
al so be included in | akeshore frontage. Mjority op., 1126-27.
37 The mmjority opinion, however, also concludes that the
definition of "lot" is a "functional one." Majority op., 9126.
Then why isn't it nore logical to hold that because public
hi ghways are not included in the definition of "lot" or in the
calculation of |ot area because no building is permtted on the
hi ghway, other public thoroughfares that the "owner" cannot
build on or freely wuse (that is, simlarly non-functional
spaces), |ike navigable waterways, ought not count in the
definition or "lot," or in the calculation of lot area, or in
the calculation of |akeshore frontage? Thus, regardless of
whet her the parcel at issue is one |lot or whether the navigable
water divides the parcel into tw lots, the wdth of the

navi gabl e water should not count in the calculation of |akeshore

front age.
138 Because it focuses on a "functional" definition of
“lot,"” the majority opinion concludes that "[t]hat definition

may prevent a parcel with a very w de neandering stream from
neeting the zoning ordinance's definition of a "lot' . . . ."
Majority op., 926. Wiy would the width of the navigable stream
change the definition of "lot" or calculation of |ot area under
the zoning ordinance? How wi de does the navigable stream have
to be to be too wide under Y24 of the majority opinion?

139 |1 also do not understand how, on the one hand, the
maj ority opinion can conclude that the "functional™ definition

of "lot" and lot area is useful in determning the effect of a
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navi gable waterway in determning lot area and, on the other
hand, declare unpersuasive the 1977 attorney general opinion
that took a functional approach to calculating |ot size. Bot h
the majority opinion and the 1977 attorney general opinion
exam ne whet her navigable waterways can be used in determning
"l ot" neasurenents, |ike |ot area. Both recognize that the
guestion of what constitutes a "lot" is a matter of the function
of the ordinance in question. Yet, the nmjority opinion,
wi t hout recognizing the irony and inconsistency of its position,
scoffs at the reasoning and conclusion of the 1977 attorney
general opinion.
|1

140 Even though | agree wth the nmjority opinion's
hol ding that a navigable stream nmeandering over a parcel does
not divide the parcel into two parcels when the sane riparian
owner holds title to the property on both shores of the stream
majority op., Y2, | would remand the cause to the circuit court
to address two issues that are not sufficiently addressed by the
maj ority opinion.

41 First, nore consideration than the mgjority opinion's
two paragraphs (1131-32) should be given to the State's well-
devel oped argunent that the condom nium parcel resulted from a
subdivision of l|and that was subject to (but did not get)
subdi vision review pursuant to Ws. Admn. Code 8 NR 115.05(4)
and the Sawyer County Subdivision Control O dinance 8§ 2.4. FAS
had one parcel of Iland (Government Lot 4) from which it

allegedly carved off tw parcels of |and. The "renai ning
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portion" of Government Lot 4 was |ater recorded as a condom ni um
parcel. Wasn't this "remaining portion" of the original lot, in
effect, the third piece of l|and created by the subdivision?
Sounds to ne |like a good argunment worthy of a court's full
consi derati on. FAS argues that this argunent was waived, or in
the alternative, is barred by claim preclusion.! A decision on
this subdivision issue my be determnative of all issues
presented in the instant case. | would remand to the circuit
court to decide this issue.

42 Second, the County anended the ordinances governing
ot area and land division after the Board decided the present
matt er. Navi gable waterways are now excluded from the
definition of "lot, area"” and navigable waterways now divide a
contiguous parcel of |and. The nmmjority opinion acknow edges
this change in a footnote but fails to analyze the effect, if
any, of the anendnents. Majority op., 127 n.11. The circuit
court shoul d determ ne whether the anended ordi nances affect the
cal cul ation of |akeshore frontage in the present case.

143 For the reasons set forth, | wite separately.

44 |1 am authorized to state that Justice ANN WALSH
BRADLEY j oins this opinion.

' In Sawyer County Circuit Court Case No. 2004CV139, Appea
No. 2005AP1691, the Town and County chal |l enged whet her the other
two parcels conplied with certain zoning regulations. That
case, however, did not involve the remaining portion of the |and
(what is now the condom nium parcel) nor was the State a party.
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