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APPEAL f r om a j udgment  and an or der  of  t he Ci r cui t  Cour t  

f or  Dane Count y,  Davi d T.  Fl anagan,  Judge.   Affirmed and cause 

remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61 ( 2005- 06) . 1 

¶2 We ar e asked t o addr ess whet her  a j uveni l e i s ent i t l ed 

t o sent ence cr edi t  f or  t he t i me he spends i n cust ody under  a 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on,  unl ess ot her wi se i ndi cat ed.  
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j uveni l e commi t ment  or  an ext ensi on of  a j uveni l e commi t ment ,  

pendi ng hi s convi ct i on and sent enci ng on an adul t  char ge.    

¶3 Mar cus W.  Johnson ( Johnson)  was adj udi cat ed del i nquent  

on one count  each of  t hef t  and di sor der l y conduct  and t wo count s  

of  bat t er y.   He was commi t t ed t o a secur e j uveni l e i nst i t ut i on.   

Whi l e conf i ned under  t hi s commi t ment  at  an i nst i t ut i on,  Johnson 

commi t t ed a bat t er y agai nst  anot her  r esi dent .   He was ar r est ed 

and char ged wi t h f el ony bat t er y as an adul t .   He was l at er  

convi ct ed and sent enced on t hat  char ge.   At  t he sent enci ng 

hear i ng,  Johnson r equest ed 608 days of  sent ence cr edi t  f or  hi s 

t i me i n cust ody f r om hi s ar r est  unt i l  sent enci ng.  

¶4 The ci r cui t  cour t  deni ed Johnson' s r equest  f or  

sent ence cr edi t ,  concl udi ng t hat  t he days spent  i n cust ody pr i or  

t o sent enci ng on t he adul t  bat t er y char ge wer e not  connect ed 

wi t h t he bat t er y char ge f or  t he pur poses of  

Wi s.  St at .  § 973. 155. 2  I n i t s or der  denyi ng Johnson' s 

post convi ct i on mot i on,  t he Dane Count y Ci r cui t  Cour t ,  Davi d T.  

Fl anagan,  Judge,  r easoned t hat ,  i r r espect i ve of  t he pr esence of  

a s i gnat ur e bond,  Johnson' s cust ody was not  i n connect i on wi t h 

t he bat t er y because i t  was " v i r t ual l y cer t ai n"  t hat  he woul d 

have been i n cust ody under  j uveni l e commi t ment  r egar dl ess of  t he 

                                                 
2 Wi sconsi n St at .  § 973. 155( 1) ( a)  pr ovi des t hat  " [ a]  

convi ct ed of f ender  shal l  be gi ven cr edi t  t owar d t he ser vi ce of  
hi s or  her  sent ence f or  al l  days spent  i n cust ody i n connect i on 
wi t h t he cour se of  conduct  f or  whi ch sent ence was i mposed. "   
Cr edi t  i s  gi ven f or  cust ody whi l e awai t i ng t r i al ,  whi l e bei ng 
t r i ed,  and whi l e awai t i ng sent enci ng af t er  t r i al .   
Wi s.  St at .  § 973. 155( 1) ( a)  1. ,  2. ,  and 3.    
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bat t er y.   I n suppor t  of  i t s  or der ,  t he cour t  c i t ed Johnson' s 

negat i ve pat t er n of  behavi or  over  t he per i od of  hi s j uveni l e 

commi t ment ,  emphasi z i ng t hat  Johnson had accumul at ed a t ot al  of  

233 char ges and 497 days i n secur i t y whi l e conf i ned under  hi s 

j uveni l e commi t ment .  

¶5 The cour t  of  appeal s cer t i f i ed t he case t o t hi s cour t  

t o det er mi ne " whet her  t i me spent  conf i ned under  a j uveni l e 

commi t ment  shoul d be awar ded as sent ence cr edi t  agai nst  an adul t  

sent ence. "   The cour t  of  appeal s not ed t hat  one of  i t s  pr i or  

deci s i ons,  St at e v.  Thompson,  225 Wi s.  2d 578,  593 N. W. 2d 875 

( Ct .  App.  1999) ,  appear ed t o conf l i c t  wi t h t he basi c sent ence 

cr edi t  pr i nci pl es set  f or t h i n St at e v.  Beet s,  124 Wi s.  2d 372,  

369 N. W. 2d 382 ( 1985) .    

¶6 I n Beet s,  t he cour t  det er mi ned t hat  wher e an adul t  

def endant  was ar r est ed f or  bur gl ar y whi l e on pr obat i on f or  dr ug 

of f enses,  and t he bur gl ar y ar r est  caused t he def endant ' s  

pr obat i on t o be r evoked,  t he def endant  was not  ent i t l ed t o 

cr edi t  on hi s subsequent  bur gl ar y sent ence f or  t i me spent  i n 

cust ody af t er  t he sent ence on t he dr ug of f enses because t hat  

" cust ody"  was not  " i n connect i on wi t h t he cour se of  conduct "  f or  

whi ch t he bur gl ar y sent ence was i mposed.   The Beet s cour t  r ul ed 

t hat  a sent ence on one of f ense sever s any connect i on wi t h 

cust ody on an unr el at ed of f ense.   I d.  at  379.   I n Thompson,  

however ,  t he cour t  deci ded t hat  t he Beet s sent ence cr edi t  r ul e 

di d not  appl y t o conf i nement  under  a j uveni l e commi t ment  because 

a j uveni l e commi t ment  i s not  a sent ence.   Thompson,  225 

Wi s.  2d at  583.  
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¶7 I n i t s cer t i f i cat i on,  t he cour t  of  appeal s not ed t hat  

" [ n] ow pr esent ed wi t h c i r cumst ances di f f er ent  f r om t hose i n 

Thompson,  [ t he]  deci s i on i n t hat  case seems pr obl emat i c and 

possi bl y i nconsi st ent  wi t h basi c sent ence cr edi t  pr i nci pl es set  

f or t h i n cases such as [ Beet s] . "   The cour t  obser ved t hat  

" [ u] nl ess t her e i s a meani ngf ul  di st i nct i on f or  pur poses of  

sent ence cr edi t  bet ween j uveni l e conf i nement  and adul t  

i ncar cer at i on t hat  we have not  uncover ed,  i t  seems t hat  ei t her  

Beet s or  Thompson was wr ongl y deci ded. "  

¶8 The case bef or e us r equi r es t hat  we i nt er pr et  Beet s 

and Thompson t o det er mi ne whet her  Johnson shoul d be ent i t l ed t o 

any sent ence cr edi t  f or  t i me i n cust ody f r om hi s ar r est  unt i l  

hi s sent enci ng on t he adul t  bat t er y convi ct i on.   Af t er  car ef ul  

exami nat i on of  t he cases,  we concl ude t hat  i t  i s  not  necessar y 

f or  us t o choose bet ween Thompson and Beet s.   Rat her ,  we 

di st i ngui sh Thompson on i t s f act s and hol d t hat  Beet s sent ence 

cr edi t  pr i nci pl es appl y i n t hi s case.    

¶9 Appl y i ng Beet s sent ence cr edi t  pr i nci pl es,  we hol d 

t hat  Johnson i s not  ent i t l ed t o sent ence cr edi t  on t he adul t  

bat t er y char ge because t he t i me he spent  i n cust ody bet ween hi s 

ar r est  and hi s sent ence was not  cust ody " i n connect i on wi t h"  t he 

adul t  bat t er y.   Fi r st ,  Johnson i s not  ent i t l ed t o cr edi t  f or  

t i me i n cust ody f r om hi s ar r est  t o t he May 6,  2003,  ext ensi on 

hear i ng i n t he j uveni l e cour t  because,  dur i ng t hat  per i od,  

Johnson was subj ect  t o a j uveni l e commi t ment  or der  based 

ent i r el y on conduct  pr ecedi ng and unr el at ed t o t he adul t  

bat t er y.   Ther ef or e,  under  Beet s,  Johnson' s 2002 ext ensi on of  
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hi s j uveni l e commi t ment  pr ecl uded any connect i on t o t he l at er  

adul t  bat t er y.   Second,  Johnson i s not  ent i t l ed t o cr edi t  f or  

t i me i n cust ody f r om t he May 6,  2003,  ext ensi on of  hi s j uveni l e 

commi t ment  up t o t he t i me of  sent enci ng because,  even t hough t he 

adul t  bat t er y was a f act or  i n t he j uveni l e cour t ' s  deci s i on t o 

ext end Johnson' s  j uveni l e super vi s i on f or  anot her  year ,  t he 

c i r cui t  cour t  ( Judge Fl anagan)  det er mi ned t hat  t he j uveni l e 

cour t  ( Judge Ni cks)  woul d have ext ended Johnson' s super vi s i on 

even i f  t hat  bat t er y had never  occur r ed.   Ther ef or e,  Johnson' s 

t i me i n cust ody f r om t he ext ensi on hear i ng t o t he t i me of  

sent enci ng was not  i n connect i on wi t h t he adul t  bat t er y.    

¶10 Because t he ci r cui t  cour t ' s  det er mi nat i on i s suppor t ed 

by t he r ecor d,  we af f i r m t he ci r cui t  cour t  and hol d t hat  Johnson 

i s not  ent i t l ed t o sent ence cr edi t  of  608 days.   We do,  however ,  

r emand t he case t o t he c i r cui t  cour t  f or  an evi dent i ar y hear i ng 

t o det er mi ne t he r eason why Johnson spent  32 days i n t he Dane 

Count y Jai l  bet ween hi s ar r est  and sent enci ng f or  t he bat t er y 

char ge and whet her  he i s ent i t l ed t o sent ence cr edi t  f or  t hose 

32 days.    

BACKGROUND FACTS AND PROCEDURAL HI STORY 

¶11 I n June 2001 Johnson was adj udi cat ed del i nquent  on one 

count  each of  t hef t  and di sor der l y conduct  and t wo count s of  

bat t er y.   Thi s adj udi cat i on l ed t o hi s commi t ment  t o a secur e 

j uveni l e i nst i t ut i on,  t he Et han Al l en School  ( Et han Al l en) .   

Whi l e at  Et han Al l en,  Johnson' s i nst i t ut i onal  adj ust ment  was 

r epor t ed as " poor , "  and he was unabl e t o " mai nt ai n cont r ol  over  

hi s behavi or s. "   I n December  2001 Johnson was t r ansf er r ed t o t he 
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Mendot a Juveni l e Tr eat ment  Cent er  ( MJTC) .   Hi s  super vi s i on was 

t o expi r e on May 22,  2002;  however ,  t he Dane Count y Ci r cui t  

Cour t ,  Di ane Ni cks,  Judge ( j uveni l e cour t )  r evi ewed Johnson' s 

case on May 20,  2002,  and ext ended Johnson' s super vi s i on f or  a 

per i od of  one year .   The cour t  based i t s deci s i on on Johnson' s  

pr i or  r ecor d;  hi s var i ous needs,  such as hi s psychol ogi cal ,  

ment al  heal t h,  educat i onal ,  and soci al  needs;  and t he st at us of  

hi s pr ogr ess.  

¶12 Less t han t wo weeks l at er ,  on June 2,  2002,  Johnson 

bat t er ed a r esi dent  at  MJTC.   Accor di ng t o t he Dane Count y 

cr i mi nal  compl ai nt ,  Johnson was asked by st af f  t o l eave t he 

dayr oom af t er  he began l ooki ng at  anot her  r esi dent  i n a 

t hr eat eni ng manner .   Johnson st ood up as i f  t o l eave,  but  

i nst ead appr oached t he r esi dent  and punched hi m i n t he mout h at  

l east  t wi ce,  causi ng t he r esi dent  t o l ose t wo of  hi s t eet h.   

Johnson was ar r est ed on a char ge of  bat t er y on June 3,  2002.   He 

r emai ned conf i ned at  t he MJTC because t he MJTC was det er mi ned 

" t he best  and pr oper  f aci l i t y"  f or  Johnson t o st ay at  t hat  t i me.   

On June 13,  2002,  Johnson was t r ansf er r ed back t o Et han Al l en i n 

par t  because of  Johnson' s cont i nui ng l ack of  pr ogr ess and t he 

r ecent  bat t er y.  

¶13 Johnson' s i ni t i al  appear ance i n t he Dane Count y 

Ci r cui t  Cour t  f or  t he June 2002 f el ony bat t er y char ge was on 

Jul y 16,  2002.   At  t hat  t i me t he cour t  or der ed a s i gnat ur e bond.   

The cour t  expl ai ned t o Johnson t hat  wi t h t he s i gnat ur e bond,  he 

woul d be r et ur ned t o Et han Al l en.   
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¶14 Johnson wai ved a pr el i mi nar y hear i ng,  but  demanded a 

r ever se wai ver  hear i ng t o det er mi ne whet her  t he c i r cui t  cour t  

shoul d t r ansf er  j ur i sdi ct i on t o t he j uveni l e cour t .   On December  

5,  2002,  f ol l owi ng a hear i ng,  Judge Fl anagan deni ed Johnson' s 

r equest  f or  r ever se wai ver .  

¶15 At  a bench t r i al  on Febr uar y 27,  2003,  Judge Fl anagan 

f ound Johnson gui l t y of  f el ony bat t er y t o an i nmat e i n a secur e 

j uveni l e t r eat ment  f aci l i t y ,  i n v i ol at i on of  

Wi s.  St at .  § 940. 20( 1)  and t he pr ovi s i ons of  

Wi s.  St at .  § 939. 635 ( 2001- 02) .   He cont i nued t he si gnat ur e 

bond,  and Johnson was r et ur ned t o Et han Al l en.   

¶16 On May 6,  2003,  t he j uveni l e cour t  ext ended Johnson' s 

j uveni l e super vi s i on f or  anot her  year .   Judge Ni cks r el i ed 

expl i c i t l y  on a cour t  r epor t  pr epar ed by t he St at e of  Wi sconsi n 

Depar t ment  of  Cor r ect i ons,  Di v i s i on of  Juveni l e Cor r ect i ons 

( DOC) ,  suppor t i ng t he DOC' s r equest  f or  Johnson' s ext ensi on.   

The r epor t  i ncl uded Johnson' s pr i or  hi st or y and comment ar y on 

hi s adj ust ment  t o pl acement .   The r epor t  r eveal ed t hat ,  upon 

Johnson' s t r ansf er  f r om MJTC t o Et han Al l en i n June 2002,  

Johnson accumul at ed ni ne addi t i onal  char ges f or  di sobeyi ng 

or der s,  di sr upt i ve conduct ,  t hr eat s t o st af f ,  at t empt ed bat t er y  

t o st af f ,  cr eat i ng an unsani t ar y condi t i on,  and i nappr opr i at e 

sexual  conduct .   Bet ween Jul y 2002 and December  2002,  Johnson 

accumul at ed 45 addi t i onal  char ges at  Et han Al l en,  causi ng 

mul t i pl e r el ocat i ons wi t hi n Et han Al l en t o ar eas wi t h i ncr eased 

secur i t y.   The r epor t  r ecount ed Johnson' s June 2002 bat t er y and 

al so not ed t hat  Johnson was char ged cr i mi nal l y wi t h anot her  
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bat t er y t hat  occur r ed i n November  2002,  i n Waukesha Count y,  when 

Johnson and anot her  r esi dent  pushed a t hi r d r esi dent  t o t he 

gr ound causi ng hi m t o st r i ke hi s head,  and t hen pr oceeded t o 

st omp on t he r esi dent .  

¶17 The r epor t  al so comment ed on Johnson' s pr ogr ess:    

[ Johnson]  appear s t o be havi ng pr obl ems i n t he 
c l assr oom set t i ng.   He cont i nues t o accumul at e r oom 
conf i nement  hour s f or  not  f ol l owi ng cl ass r ul es,  
di sr upt i ve behavi or ,  di sr espect  t o st af f ,  l ack of  
ef f or t  at  school ,  and r ef usal .   Mar cus appear s t o 
st r uggl e wi t h f ol l owi ng t he r ul es of  t he c l assr oom and 
r espect i ng t hose i n posi t i ons of  aut hor i t y.   Hi s l ack 
of  r espect  f or  hi s t eacher s i s a ser i ous concer n and 
he wi l l  have t o wor k har d t o l ear n how t o r espect  
t hose wi t h aut hor i t y.  

The r epor t  not ed t hat  Johnson was meet i ng wi t h hi s psychol ogi st  

on a r egul ar  basi s and t hat  hi s sessi ons wi t h t he psychol ogi st  

wer e wor ki ng wel l .   Johnson al so met  wi t h a psychi at r i st  and was 

pr escr i bed medi cat i on f or  hi s behavi or al  pr obl ems.   However ,  

Johnson was r epor t ed f or  hi s mi suse of  medi cat i on af t er  savi ng 

r at her  t han t aki ng t he medi cat i on.  

 ¶18 The r epor t  not ed:  

[ Johnson]  cont i nues t o st r uggl e wi t h r emai ni ng f r ee of  
ver bal l y and physi cal l y aggr essi ve behavi or s.   He i s 
f r equent l y ver bal l y aggr essi ve and di sr espect f ul  t o 
hi s t eacher s and ot her  school  per sonnel .   [ Johnson]  
has had numer ous physi cal l y aggr essi ve i nci dent s as 
wel l  s i nce hi s l ast  ext ensi on hear i ng.   As a r esul t  of  
hi s i nabi l i t y  t o cont r ol  hi s anger ,  [ Johnson]  has 
pr oceeded t o bat t er  t [ w] o yout h whi ch subsequent l y has 
l ed t o .  .  .  t wo Bat t er y by Pr i soner  cases pendi ng i n 
t he Adul t  cour t s of  Waukesha and Dane Count i es.   
[ Johnson]  needs t o get  hi msel f  under  cont r ol .    

The r epor t  st at ed t hat  Johnson was i n t he AODA educat i on pr ogr am 

at  MJTC;  however ,  due t o t he f r equency of  hi s secur i t y 



No.   2005AP1492- CR   

9 
 

conf i nement s and numer ous behavi or  pr obl ems,  he was never  abl e 

t o successf ul l y compl et e t he pr ogr am.   The r epor t  st at ed t hat  

Johnson had had si x secur i t y conf i nement s dur i ng t he r epor t i ng 

per i od,  but  " [ t ] o hi s cr edi t  .  .  .  he has shown some i mpr ovement  

i n hi s behavi or  by r emai ni ng out  of  secur i t y f or  t he l ast  t wo 

mont hs. "   The r epor t  not ed t hat  Johnson had " onl y r ecent l y 

demonst r at ed hi s abi l i t y  t o i nt er act  at  l east  mi ni mal l y  

appr opr i at el y wi t h hi s peer s"  and t hat  he had " most  cer t ai nl y 

st r uggl ed over  t he l ast  year  t o have posi t i ve r el at i onshi ps wi t h 

hi s peer s as .  .  .  seen by hi s  numer ous secur i t y conf i nement s 

and ver bal l y and physi cal l y aggr essi ve act i ons t owar d hi s 

peer s. "  

 ¶19 The r epor t  f ur t her  not ed t hat  Johnson was wor ki ng on 

i mpr ovi ng hi s soci al  ski l l s  and t hat  much wor k i n t hi s ar ea 

woul d be needed f or  a l engt hy per i od of  t i me.   The r epor t  

expl ai ned why ext ensi on was appr opr i at e:  

At  t hi s t i me,  an ext ensi on of  [ Johnson' s]  
Di sposi t i onal  Or der  i s appr opr i at e.   He has not  
successf ul l y compl et ed any of  t he t r eat ment  
pr ogr ammi ng deemed appr opr i at e f or  hi m such as t he 
Cogni t i ve I nt er vent i on Pr ogr am,  t he Anger  Management  
pr ogr am,  Vi ct i m Awar eness and t he Foundat i ons of  
Recover y AODA Pr ogr am.   An ext ensi on of  hi s commi t ment  
woul d al so al l ow f or  hi s pendi ng adul t  char ges t o be 
set t l ed i n t he Adul t  cour t s  of  Dane and Waukesha 
Count i es.    

¶20 The r epor t  al so expl ai ned why no ef f or t s had been made 

t o r et ur n Johnson t o hi s home:  

At  t hi s t i me,  no ef f or t s have been made t o r et ur n 
[ Johnson]  t o t he par ent al  home.   [ Johnson]  has 
consi st ent l y demonst r at ed behavi or s t hat  have 
war r ant ed r et ent i on i n a secur e cor r ect i onal  f aci l i t y .   
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When [ Johnson]  deci des t o act  appr opr i at el y and 
par t i c i pat e i n and successf ul l y compl et e t he t r eat ment  
pr ogr ammi ng deemed appr opr i at e f or  hi m,  he wi l l  t hen 
be consi der ed f or  a r et ur n t o t he communi t y.   Unt i l  
such t i me,  [ Johnson]  wi l l  need t o be r et ai ned wi t hi n 
t he conf i nes of  a secur e cor r ect i onal  set t i ng f or  t he 
pr ot ect i on of  t he publ i c.  

The r epor t  concl uded wi t h t he f i nal  r ecommendat i ons:  

I t  i s  r espect f ul l y r ecommended t hat  Mar cus 
Johnson' s super vi s i on wi t h t he Depar t ment  of  
Cor r ect i ons,  Di v i s i on of  Juveni l e Cor r ect i ons be 
ext ended f or  a per i od of  one year  or  as much t i me as 
t he cour t  deems appr opr i at e.   An ext ensi on of  hi s 
j uveni l e super vi s i on woul d al l ow an adequat e amount  of  
t i me f or  [ Johnson]  t o par t i c i pat e i n t r eat ment  
pr ogr ammi ng as wel l  as f or  an adequat e amount  of  t i me 
f or  communi t y super vi s i on once he i s f el t  t o be 
appr opr i at e f or  a r et ur n t o t he communi t y.    

¶21 Ei ght  mont hs i nt o hi s second ext ensi on,  Johnson was 

sent enced on t he June 2002 bat t er y.   On Febr uar y 10,  2004,  Judge 

Fl anagan sent enced Johnson t o 18 mont hs i ni t i al  conf i nement  

f ol l owed by f our - and- a- hal f  year s of  ext ended super vi s i on. 3  

Johnson t hen r equest ed 608 days of  sent ence cr edi t  f or  t he t i me 

f r om hi s ar r est  t o sent enci ng. 4  The St at e cont est ed Johnson' s 

r equest ,  and t he cour t  or der ed t he par t i es t o submi t  br i ef s on 

whet her  sent ence cr edi t  was appr opr i at e.  

                                                 
3 Johnson' s second November  2002 bat t er y char ge was r ead i n 

at  sent enci ng agai nst  t he wi shes of  t he ass i st ant  di st r i ct  
at t or ney i n Waukesha Count y wher e t he second of f ense occur r ed.  

4 I n i t s cer t i f i cat i on,  t he cour t  of  appeal s quest i oned 
whet her  Johnson shoul d be cr edi t ed wi t h 617 days.   Because we do 
not  gr ant  sent ence cr edi t ,  we do not  at t empt  t o det er mi ne t he 
pr oper  cal cul at i on.  

We not e t hat ,  f or  r easons not  appar ent  f r om t he r ecor d,  
Johnson di d not  pur sue hi s r i ght  t o a speedy t r i al ,  and t he 
pr osecut i on di d not  move swi f t l y .    
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¶22 On Apr i l  22,  2004,  t he cour t  deni ed Johnson' s r equest  

f or  sent ence cr edi t .   The cour t  not ed t hat  a s i gnat ur e bond was 

aut hor i zed f or  Johnson f r om Jul y 16,  2002,  unt i l  hi s sent ence on 

Febr uar y 10,  2004.   The cour t  st at ed t hat  i t  was " awar e of  no 

basi s what soever  f or  concl udi ng t hat  t he def endant  was ' i n 

cust ody'  as t o t he of f ense i n quest i on af t er  t he oppor t uni t y f or  

s i gnat ur e bond was pr ovi ded. " 5  The cour t  concl uded t hat  

" [ c] l ear l y,  t her e [ wa] s no basi s  what soever  t o awar d cr edi t  f or  

any [ t i me]  spent  i n cust ody on and af t er  t he dat e t he s i gnat ur e 

bond was aut hor i zed. "   

¶23 As t o t he per i od bet ween t he ar r est  and t he si gnat ur e 

bond,  t he cour t  di st i ngui shed Thompson and deni ed sent ence 

cr edi t  on t he basi s of  " t he ext r emel y hi gh pr obabi l i t y"  t hat  

Johnson woul d have been i n cust ody r egar dl ess of  t he bat t er y.   

The cour t  based i t s deci s i on on t he pr esent ence i nvest i gat i on 

r epor t  ( PSI )  and a Febr uar y 9,  2004,  emai l  updat e f r om t he DOC.   

The cour t  not ed t hat  t he PSI  and emai l  updat e " set  out  a most  

t r oubl i ng pi ct ur e of  a v i r t ual l y i ncor r i gi bl e young of f ender "  

                                                 
5 Because Johnson was on a s i gnat ur e bond,  he was el i gi bl e 

f or  pr et r i al  r el ease on t he bat t er y char ge.   Thi s di st i ngui shed 
hi m f r om a def endant  unabl e t o post  cash bai l  bef or e t r i al .   
Johnson was not  r el eased,  however ,  because he was subj ect  t o t he 
pr eexi st i ng j uveni l e commi t ment  or der .    
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and r eveal ed t hat  Johnson had a t ot al  of  233 char ges and 497 

days i n secur i t y. 6   

¶24 Johnson f i l ed a post convi ct i on mot i on on Mar ch 21,  

2005,  c l ai mi ng t hat  t he c i r cui t  cour t  er r ed when i t  

di st i ngui shed Thompson.   Johnson al so c l ai med t hat  hi s t r i al  

counsel  was i nef f ect i ve i n not  opposi ng a s i gnat ur e bond and 

t hen i n f ai l i ng t o ask t hat  t he s i gnat ur e bond be changed t o 

cash bai l  when i t  became appar ent  t hat  Johnson woul d not  be 

r el eased f r om cust ody despi t e t he s i gnat ur e bond.   Johnson al so 

ar gued t hat  t he s i gnat ur e bond was a nul l i t y  due t o hi s ment al  

r et ar dat i on and ot her  i nt el l ect ual  def i c i t s.  

¶25 The ci r cui t  cour t  deni ed Johnson' s post convi ct i on 

mot i on.   The cour t  deni ed t he f i r st  c l ai m because i t  sought  t o 

r el i t i gat e t he i ssue of  sent ence cr edi t  t hat  t he cour t  had 

al r eady r esol ved i n i t s Apr i l  22,  2004,  or der .   The cour t  

addr essed Johnson' s i nef f ect i ve assi st ance of  counsel  c l ai m and 

f ound t hat  t r i al  counsel ' s per f or mance was not  def i c i ent  because 

t he pr esence of  cash bai l  woul d not  have changed t he out come of  

t he case.   The cour t  expl ai ned t hat  t he basi s f or  denyi ng 

sent ence cr edi t  f or  t he per i od bef or e aut hor i zat i on of  t he 

s i gnat ur e bond had equal  appl i cat i on t o t he ent i r e per i od of  

                                                 
6 I t  i s  i mpor t ant  t o not e t hat  t he c i r cui t  cour t  di d not  

have t he ent i r e r ecor d bef or e i t  when i t  deni ed sent ence cr edi t .   
On December  19,  2006,  t hi s cour t  gr ant ed Johnson' s mot i on t o 
suppl ement  t he r ecor d wi t h t he May 6,  2003,  ext ensi on or der  and 
t r anscr i pt  of  t he May 6,  2003,  ext ensi on hear i ng.   I n addi t i on,  
t he cour t  or der ed t hat  t he r ecor d be suppl ement ed wi t h a copy of  
t he Mar ch 31,  2003,  cour t  r epor t  pr epar ed by t he Depar t ment  of  
Cor r ect i ons,  Di v i s i on of  Juveni l e Cor r ect i ons.  
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cust ody.   The cour t  r easoned t hat  " [ h] ad t he def endant  been hel d 

on cash bai l ,  pr e- sent ence cr edi t  woul d not  have been pr oper  

gi ven t he vi r t ual  cer t ai nt y t hat  he woul d have r emai ned i n 

cust ody r egar dl ess. "   The cour t  quot ed f r om t he Apr i l  22,  2004,  

or der  denyi ng sent ence cr edi t ,  whi ch di scussed Johnson' s 

negat i ve pat t er n of  behavi or  over  t he per i od of  hi s cust ody.   

The cour t  al so di smi ssed Johnson' s c l ai m t hat  t he s i gnat ur e bond 

was i nval i d due t o Johnson' s i nt el l ect ual  def i c i t s,  concl udi ng 

t hat  such a hol di ng woul d l ead t o t he r emar kabl e r esul t  t hat  a 

def endant  wi t h ment al  l i mi t at i ons woul d not  be per mi t t ed a 

s i gnat ur e bond.   I n addi t i on,  t he cour t  not ed t hat  t he s i gnat ur e 

bond had no bear i ng on Johnson' s ef f or t  t o obt ai n sent ence 

cr edi t  f or  t he r easons pr evi ousl y st at ed.  

¶26 Johnson appeal ed,  and t he cour t  of  appeal s cer t i f i ed 

t he case t o t hi s cour t .   The cour t  of  appeal s not ed t hat  t he 

deci s i on i n Thompson mi ght  conf l i c t  wi t h t he dec i s i on i n Beet s,  

and t her ef or e cer t i f i ed t he case so t hat  we coul d det er mi ne t he 

pr oper  met hod f or  det er mi ni ng sent ence cr edi t  under  

Wi s.  St at .  § 973. 155.    

STANDARD OF REVI EW 

 ¶27 The i ssue i n t hi s case r equi r es t he cour t  t o det er mi ne 

t he appr opr i at e amount  of  sent ence cr edi t  f or  Johnson under  

Wi s.  St at .  § 973. 155( 1) ( a) .   Such an i nqui r y r equi r es t he cour t  

t o i nt er pr et  Wi s.  St at .  § 973. 155.   St at ut or y i nt er pr et at i on 

pr esent s a quest i on of  l aw t hat  we r evi ew de novo.   St at e v.  

Fl oyd,  2000 WI  14,  ¶11,  232 Wi s.  2d 767,  606 N. W. 2d 155.  
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 ¶28 " [ S] t at ut or y i nt er pr et at i on ' begi ns wi t h t he l anguage 

of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y. ' "   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110 ( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 

Wi s.  2d 211,  612 N. W. 2d 659) .   We i nt er pr et  st at ut or y l anguage 

" i n t he cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on but  as 

par t  of  a whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  

c l osel y- r el at ed st at ut es;  and r easonabl y,  t o avoi d absur d or  

unr easonabl e r esul t s. "   I d. ,  ¶46.   Wher e t hi s pr ocess yi el ds a 

pl ai n meani ng,  t he st at ut e i s not  ambi guous and i s appl i ed 

accor di ng t o t hi s ascer t ai nment  of  i t s  meani ng.   I d.   I f  t he 

l anguage i s ambi guous,  however ,  we l ook beyond t he l anguage and 

exami ne t he scope,  hi st or y,  cont ext ,  and pur pose of  t he st at ut e.   

I d. ,  ¶48.  

 ¶29 When a c i r cui t  cour t  makes f i ndi ngs of  f act ,  t he 

cour t ' s  f i ndi ngs ar e subj ect  t o a c l ear l y er r oneous st andar d of  

r evi ew.   St at e v.  Tur ner ,  136 Wi s.  2d 333,  343,  401 N. W. 2d 827 

( 1987) .    

ANALYSI S 

 ¶30 We begi n wi t h t he l anguage of  Wi s.  St at .  § 973. 155.   

Wi sconsi n St at .  § 973. 155 gover ns sent ence cr edi t  and pr ovi des 

i n per t i nent  par t :  

( 1) ( a)  A convi ct ed of f ender  shal l  be gi ven cr edi t  
t owar d t he ser vi ce of  hi s or  her  sent ence f or  al l  days 
spent  i n cust ody i n connect i on wi t h t he cour se of  
conduct  f or  whi ch sent ence was i mposed.   As used i n 
t hi s subsect i on,  " act ual  days spent  i n cust ody"  
i ncl udes,  wi t hout  l i mi t at i on by enumer at i on,  
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conf i nement  r el at ed t o an of f ense f or  whi ch t he 
of f ender  i s ul t i mat el y sent enced,  or  f or  any ot her  
sent ence ar i s i ng out  of  t he same cour se of  conduct ,  
whi ch occur s:  

 1.  Whi l e t he of f ender  i s awai t i ng t r i al ;  

 2.  Whi l e t he of f ender  i s bei ng t r i ed;  and 

 3.  Whi l e t he of f ender  i s awai t i ng i mposi t i on of  
sent ence af t er  t r i al .    

Wi s.  St at .  § 973. 155( 1) ( a)  1. ,  2. ,  and 3.  ( emphasi s added) .  

 ¶31 Wi sconsi n St at .  § 973. 155( 1) ( a)  r equi r es t wo 

det er mi nat i ons.   See St at e v.  Gavi gan,  122 Wi s.  2d 389,  391,  362 

N. W. 2d 162 ( Ct .  App.  1984) .   The f i r st  i s  whet her  Johnson was 

" i n cust ody. "   I d.   The second i s whet her  t he cust ody was " i n 

connect i on wi t h cour se of  conduct  f or  whi ch sent ence was 

i mposed. "   I d.   The par t i es do not  di sput e,  and we agr ee,  t hat  

t i me spent  i n a j uveni l e cor r ect i onal  f aci l i t y  was t i me spent  i n 

cust ody.   See Wi s.  St at .  § 946. 42( 1) ( a) ;  see al so St at e v.  

Magnuson,  2000 WI  19,  ¶15,  233 Wi s.  2d 40,  606 N. W. 2d 536 

( const r ui ng t he meani ng of  cust ody i n Wi s.  St at .  § 973. 155 and 

r el y i ng on t he st at ut or y def i ni t i on of  cust ody f ound i n t he 

escape st at ut e,  Wi s.  St at .  § 946. 42( 1) ( a) ) .    

 ¶32 Thus,  t he cr i t i cal  quest i on i s whet her  t he 608 days of  

pr esent ence cust ody wer e ser ved " i n connect i on wi t h t he cour se 

of  conduct  f or  whi ch [ t he bat t er y]  sent ence was i mposed. "    

¶33 We ar e r emi nded t hat  " [ c] omput at i on of  sent ence 

cr edi t s somet i mes pr esent s compl ex,  conf l i c t i ng and conf usi ng 

i ssues t o a sent enci ng cour t . "   St at e v.  Demar s,  119 Wi s.  2d 19,  

27,  349 N. W. 2d 708 ( Ct .  App.  1984. )   Thi s case i s no except i on.   
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The r esol ut i on of  t hi s case t ur ns on how nar r owl y or  br oadl y we 

i nt er pr et  t he phr ase,  " i n connect i on wi t h t he cour se of  conduct  

f or  whi ch sent ence was i mposed. "   Under  a nar r ow i nt er pr et at i on,  

Johnson woul d not  be ent i t l ed t o any sent ence cr edi t  because he 

woul d have been i n cust ody f or  t he 608 days r egar dl ess of  t he 

June 2002 bat t er y char ge.   Under  a ver y br oad i nt er pr et at i on,  

Johnson woul d be ent i t l ed t o f ul l  sent ence cr edi t  because t he 

June 2002 bat t er y was al ways a f act or  i n hi s cont i nui ng cust ody 

and t her ef or e hi s cust ody was " i n connect i on wi t h"  t he June 2002 

bat t er y,  even i f  i t  was an i nsi gni f i cant  f act or  i n deci s i ons t o 

keep Johnson i n cust ody.    

¶34 Under  ot her  f act s and ci r cumst ances,  t he phr ase,  " i n 

connect i on wi t h t he cour se of  conduct  f or  whi ch sent ence was 

i mposed, "  has been deemed ambi guous and subj ect  t o di f f er ent  

r easonabl e i nt er pr et at i ons.   See Gavi gan,  122 Wi s.  2d 389 at  

392.   We concl ude t hat  t he phr ase i s ambi guous under  t hese 

ci r cumst ances as wel l  because i t  i s  open t o mor e t han one 

r easonabl e i nt er pr et at i on.   Consequent l y,  we may r ef er  t o 

l egi s l at i ve hi st or y t o di scer n t he sect i on' s i nt ent  and pur pose.   

Fl oyd,  232 Wi s.  2d 767,  ¶20.    

A.  Legi s l at i ve Hi st or y and Pur pose of  Wi s.  St at .  § 973. 155 

 ¶35 Wi sconsi n St at .  § 973. 155 was enact ed af t er  t hi s 

cour t ' s  cal l  f or  act i on i n Kl i mas v.  St at e,  75 Wi s.  2d 244,  250-
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51,  249 N. W. 2d 285 ( 1977) . 7  See St at e v.  Boet t cher ,  144 

Wi s.  2d 86,  91,  423 N. W. 2d 533 ( 1988) .   Kl i mas was t he f i r st  

opi ni on of  t hi s cour t  r equi r i ng c i r cui t  cour t s t o cr edi t  t i me 

spent  i n cust ody agai nst  a sent ence ul t i mat el y  i mposed.   See 

Boet t cher ,  144 Wi s.  2d at  90.   The Kl i mas cour t  concl uded t hat  

i t  was a v i ol at i on of  equal  pr ot ect i on of  t he l aw f or  a cour t  

not  t o awar d sent ence cr edi t  f or  t i me spent  i n cust ody pr i or  t o 

sent enci ng on account  of  a def endant ' s f i nanci al  i nabi l i t y  t o 

post  bai l .   Kl i mas,  75 Wi s.  2d at  245.   Al t hough t he Kl i mas 

hol di ng was l i mi t ed t o sent ence cr edi t  i n cases of  f i nanci al  

i nabi l i t y  t o post  bai l ,  t he cour t  encour aged adopt i on of  a 

br oader  r ul e based on exi st i ng f eder al  l aw.   I d.  at  251.   The 

cour t  not ed t hat  18 U. S. C. A.  § 3568 r equi r ed sent ence cr edi t  f or  

al l  cust odi al  t i me i n sat i sf act i on of  t he i mposed sent ence.   I d.  

 ¶36 The l egi s l at ur e r esponded by enact i ng 

Wi s.  St at .  § 973. 155.   Ch.  353,  Laws of  1977;  1977 S. B.  159.   

Not es of  t he Legi s l at i ve Counci l  make cl ear  t hat  t he f eder al  l aw 

r ef er r ed t o i n Kl i mas,  as wel l  as t he Model  Penal  Code,  

                                                 
7 Not es of  t he Legi s l at i ve Counci l  r eveal  t hat  t he need f or  

st at e l egi s l at i on was al so f uel ed by t hi s cour t ' s  deci s i ons i n 
St at e ex r el .  Sol i e v.  Schmi dt ,  73 Wi s.  2d 76,  242 N. W. 2d 244 
( 1976)  ( hol di ng t hat  per i od of  82 days spent  i n j ai l  whi l e 
awai t i ng pr obat i on r evocat i on pr oceedi ngs must ,  on due pr ocess 
gr ounds,  be cr edi t ed agai nst  t he sent ence t o be ser ved f ol l owi ng 
r evocat i on) ,  and Kubar t  v.  St at e,  70 Wi s.  2d 94,  233 N. W. 2d 404 
( 1975)  ( i nvi t i ng t he l egi s l at ur e t o el i mi nat e due pr ocess 
pr obl ems caused by t he st at ut or y pr ohi bi t i on agai nst  cr edi t i ng 
t i me spent  i n j ai l  af t er  sent enci ng but  pr i or  t o ar r i val  at  t he 
pr i son) .   See Wi sconsi n Legi s l at i ve Counci l  Repor t  No.  6 t o t he 
1977 Legi s l at ur e:  Legi s l at i on Rel at i ng t o Cr edi t  f or  Ti me i n 
Jai l ,  1.  
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i nf l uenced t he passage of  t he sent ence cr edi t  st at ut e. 8  

Wi sconsi n Legi s l at i ve Counci l  Repor t  No.  6 t o t he 1977 

Legi s l at ur e:  Legi s l at i on Rel at i ng t o Cr edi t  f or  Ti me i n Jai l ,  2;  

see Boet t cher ,  144 Wi s.  2d at  92.   As st at ed i n Fl oyd,  

" [ u] nder l y i ng t he adopt i on of  Wi s.  St at .  § 973. 155 was t he 

i nt ent  t o br i ng t he l aw of  Wi sconsi n i nt o conf or mi t y wi t h t he 

br oad f eder al  st at ut e,  whi ch pr ovi ded f or  sent ence cr edi t  f or  

any pr e- sent ence conf i nement  per i od,  whet her  ar i s i ng f r om a 

f i nanci al  i nabi l i t y  t o post  bai l ,  unwi l l i ngness t o gr ant  r el ease 

on bai l ,  or  f or  t he pur pose of  exami nat i on. "   Fl oyd,  232 

Wi s.  2d 767,  ¶22 ( c i t i ng Boet t cher ,  144 Wi s.  2d at  91- 92;  and 

Legi s l at i ve Counci l  Not es t o 1977 Senat e Bi l l  159,  § 9) .    

 ¶37 Thi s cour t  has r ecogni zed t hat  t he pur pose of  

Wi s.  St at .  § 973. 155 i n pr ovi di ng sent ence cr edi t  i s  " t o af f or d 

f ai r ness"  and " ensur e ' t hat  a per son not  ser ve mor e t i me t han he 

                                                 
8 Legi s l at i ve Counci l  not es pr ovi de:  

Senat e Bi l l  159 woul d est abl i sh c l ear  st at ut or y 
gui del i nes f or  handl i ng and cr edi t i ng al l  t i me spent  i n 
conf i nement ,  r egar dl ess of  t he st at us of  t he per son 
i nvol ved at  t he t i me of  conf i nement .   I f  enact ed,  t he Bi l l  
woul d c l ar i f y a cur r ent l y uncl ear  and chaot i c ar ea of  l aw,  
as di scussed above,  and woul d br i ng Wi sconsi n l aw i nt o 
conf or mi t y wi t h t he r ecommended mi ni mum cr i mi nal  j ust i ce 
sent enci ng st andar ds of  t he Amer i can Bar  Associ at i on,  
Sect i on 7. 09 of  t he Amer i can Law I nst i t ut e' s Model  Penal  
Code,  f eder al  cr i mi nal  sent enci ng pr ocedur es as set  f or t h 
i n 18 U. S. C.  s.  3568 and t he l aws of  many ot her  st at es.    

Wi sconsi n Legi s l at i ve Counci l  Repor t  No.  6 t o t he 1977 
Legi s l at ur e:  Legi s l at i on Rel at i ng t o Cr edi t  f or  Ti me i n Jai l ,  2.  
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i s sent enced. ' "   Fl oyd,  232 Wi s.  2d 767,  ¶23 ( quot i ng Beet s,  124 

Wi s.  2d at  379) .  

2.  I nt er pr et at i on of  Beet s and Thompson 

 ¶38 Wi t h t hi s cont ext  and pur pose of  Wi s.  St at .  § 973. 155 

i n mi nd,  we t ur n t o t he t ask gi ven us by t he cer t i f i cat i on f r om 

t he cour t  of  appeal s,  namel y t o det er mi ne " whet her  t i me spent  

conf i ned under  a j uveni l e commi t ment  shoul d be awar ded as 

sent ence cr edi t  agai nst  an adul t  sent ence. "   To answer  t hi s 

quest i on,  we ar e cal l ed upon t o exami ne Beet s and Thompson and 

ei t her  t o r econci l e t he seemi ng di scr epanci es bet ween t he t wo 

cases or  t o over r ul e one i n f avor  of  t he ot her .   We begi n wi t h 

summar i es of  t he t wo cases.  

 ¶39 I n Beet s,  Rober t  Dar nel l  Beet s ( Beet s)  was on 

pr obat i on f or  hi s convi ct i on of  t wo dr ug cr i mes when he was 

ar r est ed f or  bur gl ar y and t aken i nt o cust ody on t he bur gl ar y 

char ge.   Beet s,  124 Wi s.  2d at  374.   A f ew days l at er  he was 

al so i n cust ody on a pr obat i on hol d f or  t he al l eged vi ol at i on of  

hi s pr obat i on.   I d.   About  one mont h l at er ,  hi s pr obat i on on t he 

dr ug of f enses was r evoked and l at er  Beet s was sent enced on t he 

dr ug cr i mes.   I d.  at  375.   For  t he per i od f r om hi s ar r est  t o hi s  

sent enci ng,  Beet s was gi ven cr edi t  f or  hi s cust ody i n connect i on 

wi t h t he sent ences on t he dr ug cr i mes.   I d.    

¶40 About  s i x mont hs af t er  hi s sent enci ng on t he dr ug 

cr i mes,  Beet s pl ed gui l t y t o t he bur gl ar y char ge and was 

sent enced t o a t er m t hat  was t o r un concur r ent  wi t h t he 

pr evi ousl y i mposed dr ug sent ences.   I d.   Beet s was gr ant ed 

sent ence cr edi t  t owar d t he sat i s f act i on of  hi s bur gl ar y char ge 
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f r om t he dat e of  ar r est  t o t he dat e he commenced hi s pr i son 

sent ence on t he dr ug cr i mes. 9  I d.   Beet s br ought  a 

post convi ct i on mot i on asser t i ng t hat  he was al so ent i t l ed t o 

cr edi t  f or  t he per i od subsequent  t o hi s sent enci ng on t he dr ug 

cr i mes whi l e he was awai t i ng r esol ut i on of  t he pendi ng bur gl ar y 

char ge.   I d.   The post convi ct i on mot i on was deni ed,  and t he 

cour t  of  appeal s af f i r med.   I d.  at  376.    

¶41 The quest i on bef or e t hi s cour t  i n Beet s was:  

[ W] het her  a per son who i s on pr obat i on f or  an ear l i er  
cr i me ( del i ver y of  cont r ol l ed subst ance) ,  i s  
appr ehended f or  t he commi ssi on of  a new and separ at e 
cr i me ( bur gl ar y) ,  and t hen,  af t er  a per i od of  cust ody 
on a pr obat i on v i ol at i on hol d,  i s  r evoked and i s 
sent enced t o st at e pr i son on t he ear l i er  dr ug cr i me i s 
ent i t l ed t o t i me cr edi t  on t he bur gl ar y sent ence f or  
t he days ser ved under  t he pr i son sent ence f or  t he dr ug 
cr i me whi l e awai t i ng t r i al  and event ual  sent enci ng on 
t he second cr i me——t he cr i me of  bur gl ar y.  

I d.  at  373- 74.    

¶42 We concl uded t hat  Beet s was not  ent i t l ed t o sent ence 

cr edi t  on t he bur gl ar y sent ence f or  t he per i od f ol l owi ng hi s 

sent ence on t he dr ug cr i mes.   I d.  at  374.   Beet s ar gued t hat  hi s 

cust ody upon bei ng sent enced f or  t he dr ug cr i mes was " r el at ed t o 

t he of f ense [ bur gl ar y]  f or  whi ch t he of f ender  i s ul t i mat el y 

sent enced"  because i t  was t he bur gl ar y ar r est  t hat  t r i gger ed t he 

r evocat i on of  hi s pr obat i on.   I d.  at  377.   We r ej ect ed t hi s 

ar gument ,  asser t i ng t hat  " t he sent ence on t he dr ug char ges was 

not  r el at ed or  connect ed t o t he bur gl ar y cour se of  conduct . "   

                                                 
9 The Beet s cour t  di d not  r ul e on t he pr opr i et y of  awar di ng 

dual  cr edi t .   St at e v.  Beet s,  124 Wi s.  2d 372,  379 n. 5,  369 
N. W. 2d 382 ( 1985) .  
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I d.  at  378.   Ci t i ng Fl ower s v.  DHSS,  81 Wi s.  2d 376,  386,  260 

N. W. 2d 727 ( 1978) ,  we expl ai ned t hat  " t he el ement  of  puni shment  

i n par ol e r evocat i on i s at t r i but abl e t o t he cr i me f or  whi ch t he 

par ol ee was or i gi nal l y convi ct ed and sent enced. "   I d.   We 

cont i nued,  " ' Revocat i on i s t hus a cont i nui ng consequence of  t he 

or i gi nal  convi ct i on f r om whi ch par ol e was gr ant ed. ' "   I d.  

( quot i ng Fl ower s,  81 Wi s.  2d at  386) .    

 ¶43 We hel d t hat  t he Fl ower s pr i nc i pl e,  whi ch addr essed 

par ol e r evocat i on,  was equal l y appl i cabl e t o pr obat i on 

r evocat i on.   I d.   We concl uded,  t her ef or e,  t hat  " any days spent  

i n conf i nement  af t er  t he r evocat i on of  pr obat i on and t he 

i mposi t i on of  sent ence [ ar ose]  out  of ,  and [ wer e]  connect ed not  

wi t h t he bur gl ar y,  but  wi t h t he unr el at ed conduct  whi ch r esul t ed 

i n t he dr ug convi ct i ons mor e t han a year  ear l i er . "   I d.    

 ¶44 We af f i r med t he cour t  of  appeal s '  hol di ng " t hat  any 

connect i on whi ch mi ght  have exi st ed bet ween cust ody f or  t he dr ug 

of f enses and t he bur gl ar y was sever ed when t he cust ody r esul t i ng 

f r om t he pr obat i on hol d was conver t ed i nt o a r evocat i on and 

sent ence. "   I d.  at  379 ( emphasi s added) .   We cont i nued:  
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Fr om t hat  t i me on,  Beet s was i n pr i son ser vi ng an 
i mposed and unchal l enged sent ence;  and whet her  he was 
al so awai t i ng t r i al  on t he bur gl ar y char ge was 
i r r el evant ,  because hi s f r eedom f r om conf i nement ——hi s 
r i ght  t o be at  l i ber t y——was not  i n any way r el at ed t o 
t he v i abi l i t y  of  t he bur gl ar y char ge.   Hi s abi l i t y  t o 
make bai l  on t he bur gl ar y char ge became i mmat er i al .   
Even had t he bur gl ar y char ge been di smi ssed,  he woul d 
st i l l  have been i n conf i nement .   Thus,  t her e i s no 
l ogi cal  r eason why cr edi t  shoul d be gi ven on t he 
bur gl ar y char ge f or  hi s ser vi ce of  sent ence on a 
separ at e cr i me.    

I d.    

 ¶45 I n Thompson,  t he cour t  of  appeal s was f aced wi t h a 

s i mi l ar  f act  s i t uat i on,  except  t hat  Thompson i nvol ved r evocat i on 

of  j uveni l e af t er car e super vi s i on ( or  j uveni l e " par ol e" )  as a 

r esul t  of  a new of f ense commi t t ed shor t l y af t er  t he def endant ' s  

18t h bi r t hday.   I n t hat  case,  Dwayne E.  Thompson ( Thompson)  was 

ar r est ed f or  oper at i ng a vehi c l e wi t hout  t he owner ' s consent ,  

f l eei ng f r om an of f i cer ,  and possessi on of  mar i j uana.   Thompson,  

225 Wi s.  2d at  580.   At  t he t i me of  hi s ar r est ,  Thompson was 

st i l l  on j uveni l e af t er car e super vi s i on f or  t wo count s of  f i r st -

degr ee r eckl essl y endanger i ng saf et y,  whi l e ar med,  endanger i ng 

saf et y by use of  a danger ous weapon,  and possessi on of  a 

danger ous weapon by a chi l d.   I d.   Fol l owi ng hi s ar r est ,  

Thompson made hi s i ni t i al  appear ance,  bai l  was set ,  a " hol d"  f or  

v i ol at i on of  af t er car e super vi s i on was pl aced on Thompson,  and 

he r emai ned i n adul t  cust ody at  t he Mi l waukee Count y Jai l .   I d.   

About  a mont h l at er ,  Thompson' s j uveni l e af t er car e super vi s i on 

was r evoked as a r esul t  of  t he new of f enses,  and he r emai ned i n 

cust ody at  t he Mi l waukee Count y Jai l .   I d.   About  t wo mont hs 

l at er ,  Thompson pl ed gui l t y t o t he t hr ee char ges.   Hi s  
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sent enci ng was adj our ned;  however ,  he r emai ned i n cust ody at  t he 

Mi l waukee Count y Jai l .   I d.   About  a week l at er ,  he was r et ur ned 

t o Et han Al l en t o cont i nue ser vi ng hi s j uveni l e commi t ment  af t er  

r evocat i on and t o awai t  hi s adul t  cour t  sent enci ng.   I d.   

Sent enci ng was del ayed t hr ee t i mes.   I d.  at  580- 81.   About  t hr ee 

mont hs l at er ,  Thompson was sent enced f or  t he t hr ee adul t  

char ges.   I d.  at  581.    

 ¶46 At  t he sent enci ng,  t he c i r cui t  cour t  awar ded Thompson 

cr edi t  f or  t he days spent  i n cust ody at  t he Mi l waukee Count y 

Jai l  bet ween hi s ar r est  and hi s r et ur n t o Et han Al l en.   I d.   The 

cour t ,  however ,  deni ed Thompson' s r equest  f or  cr edi t  f or  t he 

days spent  i n cust ody at  Et han Al l en unt i l  t he day of  

sent enci ng.   I d.    

¶47 Thompson f i l ed a post convi ct i on mot i on,  whi ch t he 

ci r cui t  cour t  deni ed.   The ci r cui t  cour t  concl uded t hat  Thompson 

was not  ent i t l ed t o cr edi t  f or  t i me spent  at  Et han Al l en because 

t hat  cust ody was " i n connect i on wi t h a j uveni l e commi t ment  af t er  

hi s conduct  r esul t ed i n r evocat i on,  and had absol ut el y no 

connect i on what soever  wi t h t he cour se of  conduct  f or  whi ch 

sent ence was i mposed i n t hi s case. "   I d.  at  582 ( i nt er nal  

quot at i ons omi t t ed) .    

 ¶48 The cour t  of  appeal s r ever sed.   Thompson conceded t hat  

i f  cust ody at  Et han Al l en const i t ut ed a sent ence,  t hen Beet s 

woul d gover n and Thompson woul d not  be ent i t l ed t o cr edi t .   I d.  

at  583.   He ar gued,  however ,  t hat  hi s cust ody at  Et han Al l en di d 

not  const i t ut e a sent ence and,  t her ef or e,  Beet s di d not  gover n 

t he case.   I d.  at  583- 84.   The cour t  of  appeal s agr eed,  c i t i ng 
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aut hor i t y f or  t he pr oposi t i on t hat  " a j uveni l e cour t ' s  

di sposi t i onal  commi t ment  of  a del i nquent  t o Et han Al l en ( and,  by 

ext ensi on,  t he commi t ment  per i od f ol l owi ng j uveni l e par ol e 

r evocat i on)  i s not  a ' sent ence. ' "   I d.  at  583.    

 ¶49 I n an ext ensi ve f oot not e,  t he cour t  adopt ed passages 

f r om Thompson' s  br i ef  t o t he ef f ect  t hat  " al t hough cer t ai n 

anal ogi es may be dr awn bet ween adul t  sent enci ng,  af t er  

r evocat i on of  pr obat i on or  par ol e,  and j uveni l e commi t ment ,  

af t er  r evocat i on of  af t er car e,  s i gni f i cant ,  subst ant i ve 

di f f er ences exi st . "   I d.  at  584 n. 2.   Ther e i s a di f f er ence 

bet ween an adul t  whose pr obat i on or  par ol e has been r evoked and 

a j uveni l e whose af t er car e has been r evoked.   The f or mer  i s 

ser vi ng a sent ence and can be r el eased onl y pur suant  t o a 

di scr et i onar y par ol e gr ant  ( af t er  at t ai ni ng par ol e el i gi bi l i t y)  

or  upon mandat or y r el ease.   I d.   The l at t er  can be r et ur ned t o 

t he communi t y on af t er car e or  t hr ough a change i n pl acement  and 

i s not  subj ect  t o par ol e el i gi bi l i t y  or  a mandat or y r el ease 

dat e.   I d.    

 ¶50 A second di f f er ence i s t hat  an adul t ' s  cr i mi nal  

sent ence i s shor t ened by t he amount  of  appl i cabl e sent ence 

cr edi t ,  but  t i me spent  i n cust ody i s not  cr edi t abl e agai nst  t he 

j uveni l e del i nquency commi t ment .   I d.    

 ¶51 A t hi r d di f f er ence i s t hat ,  unl i ke r evocat i on of  

par ol e,  r evocat i on of  j uveni l e af t er car e super vi s i on i s not  

cont i nui ng puni shment  f or  t he of f ense t hat  l ed t o t he j uveni l e' s 

or i gi nal  del i nquency adj udi cat i on.   I d.   Rat her ,  r evocat i on of  

j uveni l e af t er car e i s based on " t he j uveni l e aut hor i t i es '  
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det er mi nat i on t hat  [ t he j uveni l e' s]  new of f ense r equi r es 

cont i nui ng t r eat ment  i n a secur ed cor r ect i onal  f aci l i t y . "   I d.   

I n shor t ,  " Thompson' s cont i nui ng conf i nement  i n t he j uveni l e 

syst em was cl ear l y and i nt i mat el y r el at ed t o t he pendi ng 

char ge. "   Hol di ng Thompson i n j uveni l e cust ody was l ess f or  

cont i nui ng puni shment  and mor e f or  cont i nui ng cust ody,  whi l e t he 

j uveni l e syst em wai t ed f or  t he adul t  cour t  di sposi t i on.   I d.    

 ¶52 Af t er  di st i ngui shi ng Beet s and not i ng t hese 

di f f er ences,  t he Thompson cour t  l i kened t he Thompson case t o 

St at e v.  Baker ,  179 Wi s.  2d 655,  508 N. W. 2d 40 ( Ct .  App.  1993) ,  

i n whi ch t he cour t  concl uded t hat  t he def endant  was ent i t l ed t o 

sent ence cr edi t  f or  t he t i me he was i n secur e j uveni l e det ent i on 

awai t i ng wai ver  of  j uveni l e j ur i sdi ct i on,  agai nst  t he sent ence 

i mposed f ol l owi ng hi s wai ver  t o adul t  cour t .   Thompson,  225 

Wi s.  2d at  585.   The Thompson cour t  not ed t hat  f ai l ur e t o gr ant  

cr edi t  i n t hi s case woul d be " t o s i mpl y accept  t hat ,  whenever  an 

adul t  char ged wi t h a cr i me r emai ns under  t he j ur i sdi ct i on of  a 

j uveni l e cour t  commi t ment ,  t he St at e,  uni l at er al l y,  coul d pl ace 

t he adul t  i n cust ody at  a j uveni l e f aci l i t y  whi l e awai t i ng t r i al  

and sent enci ng,  and coul d t her ef or e pr ecl ude t he sent enci ng 

cour t  f r om awar di ng cr edi t  f or  pr e- sent ence cust ody. "   I d.  at  

586.   The cour t  hel d t hat  such pot ent i al  mani pul at i on of  

sent ence cr edi t  was i nconsi st ent  wi t h t he i nt ent  of  

Wi s.  St at .  § 973. 155.   I d.   The cour t  concl uded:  

Ther ef or e,  i n t he unusual  c i r cumst ances of  t hi s 
case,  we concl ude t hat  al t hough Thompson' s t i me at  
Et han Al l en al so coul d be consi der ed t o have been i n 
connect i on wi t h hi s j uveni l e commi t ment ,  " r egar dl ess 
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of  [ t hat ]  basi s  f or  t he conf i nement , "  hi s cust ody at  
Et han Al l en was " connect ed t o t he of f ense f or  whi ch 
sent ence [ was]  i mposed. "  

I d.  ( f i r st  emphasi s added) .    

 ¶53 I n i t s cer t i f i cat i on i n t he pr esent  case,  t he cour t  of  

appeal s not ed t hat  " [ u] nl ess t her e i s a meani ngf ul  di st i nct i on 

f or  pur poses of  sent ence cr edi t  bet ween j uveni l e conf i nement  and 

adul t  i ncar cer at i on t hat  we have not  uncover ed,  i t  seems t hat  

ei t her  Beet s or  Thompson was wr ongl y deci ded. "   We do not  t hi nk,  

however ,  t hat  we have t o choose bet ween Beet s and Thompson t o 

r esol ve t he case bef or e us.   We choose i nst ead t o di st i ngui sh 

Thompson on t he f act s and " unusual  c i r cumst ances"  of  t hat  case.    

 ¶54 Al t hough t he Thompson cour t  appear ed t o pr ecl ude 

appl i cat i on of  Beet s on t he basi s t hat  a j uveni l e commi t ment  was 

not  a sent ence,  we do not  t hi nk t hat  Thompson r equi r es us t o 

pr ecl ude appl i cat i on of  Beet s and ot her  appl i cabl e adul t  

sent enci ng cases t o t he f act s and ci r cumst ances her e.   Thi s i s 

so because Thompson ul t i mat el y s i dest epped t he appl i cat i on of  

Beet s by di st i ngui shi ng bet ween t he pur pose of  r evocat i on of  

j uveni l e af t er car e super vi s i on and t he pur pose of  r evocat i on of  

pr obat i on.   See Thompson,  225 Wi s.  2d at  584 n. 2.   Whi l e t he 

Beet s cour t  not ed t hat  r evocat i on of  pr obat i on i s cont i nui ng 

puni shment  f or  t he or i gi nal ,  under l y i ng of f ense,  Beet s,  124 

Wi s.  2d at  378,  t he Thompson cour t  not ed t hat  r evocat i on of  

j uveni l e af t er car e super vi s i on i s not  cont i nui ng puni shment  f or  

t he or i gi nal  of f ense but  cont i nui ng t r eat ment  r equi r ed by t he 

new of f ense.   Thompson,  225 Wi s.  2d at  584 n. 2.   Thus,  t he 



No.   2005AP1492- CR   

27 
 

Thompson cour t  concl uded t hat  Thompson' s cont i nui ng conf i nement  

" was cl ear l y and i nt i mat el y r el at ed t o t he pendi ng char ge. "   I d.    

 ¶55 Thi s case does not  i nvol ve r evocat i on of  j uveni l e 

af t er car e super vi s i on,  wher e a j uveni l e who was once at  l i ber t y  

i s t aken i nt o cust ody f or  a new of f ense.   Thi s case i nvol ves a 

j uveni l e who was not  at  l i ber t y but  was st i l l  i n cust ody under  a 

j uveni l e commi t ment  when he commi t t ed a new of f ense.   Ther ef or e,  

Thompson i s di st i ngui shabl e.    

¶56 Nonet hel ess,  Johnson r el i es on Thompson t o ar gue t hat  

j uveni l e conf i nement  i s not  a sent ence and,  t her ef or e,  t he Beet s 

r ul e——i . e. ,  t hat  a sent ence on one of f ense sever s any connect i on 

wi t h cust ody on an unr el at ed of f ense——does not  appl y.    

 ¶57 We do not  t hi nk,  however ,  t hat  t he di st i nct i on bet ween 

cust ody f ol l owi ng a j uveni l e commi t ment  and cust ody f ol l owi ng an 

adul t  sent ence pr ecl udes appl i cat i on of  Beet s under  t he f act s 

and ci r cumst ances of  t hi s case.   Whi l e Thompson' s r at i onal e t hat  

t he di f f er ences bet ween r evocat i on of  j uveni l e af t er car e 

super vi s i on and r evocat i on of  par ol e/ pr obat i on may war r ant  

pr ecl usi on of  Beet s i n cer t ai n s i t uat i ons,  t he di st i nct i on 

bet ween cust ody f ol l owi ng j uveni l e commi t ment  and cust ody 

f ol l owi ng adul t  convi ct i on does not  war r ant  t he pr ecl usi on of  

Beet s sent ence cr edi t  pr i nci pl es t o al l  j uveni l e commi t ment s.    

¶58 Thompson not ed t hat  an adul t  ser vi ng a sent ence coul d 

be r el eased onl y pur suant  t o a di scr et i onar y par ol e gr ant  or  

upon mandat or y r el ease,  whi l e a j uveni l e coul d be r et ur ned t o 

t he communi t y at  any t i me.   I d.   Johnson ci t es t hi s di f f er ence 

bet ween a j uveni l e commi t ment  and an adul t  sent ence t o suppor t  
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hi s pr oposed br i ght  l i ne r ul e t hat  " a j uveni l e hel d i n j uveni l e 

cor r ect i ons pendi ng cr i mi nal  sent enci ng i s al ways hel d i n 

cust ody i n connect i on wi t h t he cr i mi nal  char ges. "   ( Emphasi s  

added. )   Johnson ar gues t hat  because a j uveni l e commi t ment  i s 

not  a det er mi nat e sent ence of  f i xed dur at i on and because t he 

needs of  t he j uveni l e ar e i ndi v i dual l y  assessed,  see 

Wi s.  St at .  § 938. 01( 2) ( c)  and ( f ) ,  DOC aut hor i t i es t ake pendi ng 

cr i mi nal  char ges i nt o account  when deci di ng whet her  t o cont i nue 

a j uveni l e' s conf i nement  or  t o r el ease t he j uveni l e on af t er car e 

super vi s i on.   See Wi s.  St at .  § 938. 357( 4) ( a) .   Thus,  Johnson 

ar gues,  pendi ng cr i mi nal  char ges ar e al ways connect ed t o 

cont i nued conf i nement  i n t he j uveni l e cor r ect i onal  syst em.   

 ¶59 We f ai l  t o see how an adul t  i ndet er mi nat e sent ence,  

l i ke t he sent ences i n Beet s,  i s  di f f er ent  f r om a j uveni l e 

commi t ment .   Under  an i ndet er mi nat e sent ence,  i ndi v i dual  needs 

and ci r cumst ances ar e assessed t o det er mi ne whet her  t o gr ant  

di scr et i onar y par ol e,  much l i ke DOC r evi ew of  a j uveni l e 

commi t ment .   See Wi s.  St at .  § 304. 06;  Wi s.  Admi n.  Code PAC 

§ 1. 06 ( Oct . ,  2000) ;  St at e ex r el .  Cl ar ke v .  Car bal l o,  83 

Wi s.  2d 349,  265 N. W. 2d 285 ( 1978) ;  St at e ex r el .  Tyzni k v.  

DHSS,  71 Wi s.  2d 169,  238 N. W. 2d 66 ( 1976) .   Ther ef or e,  one 

coul d ar gue t hat ,  once a def endant  becomes el i gi bl e f or  

di scr et i onar y par ol e,  al l  pendi ng cr i mi nal  char ges ar e f act or s 

i n t he Par ol e Commi ssi on' s deci s i on t o deny par ol e and keep a 

def endant  i n cust ody on an unr el at ed char ge.    

¶60 Beet s i nvol ved i ndet er mi nat e sent ences;  never t hel ess,  

t he Beet s cour t  di d not  adopt  t he k i nd of  bl anket  r ul e t hat  
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Johnson pr oposes.   I n f act ,  t o adopt  such a r ul e and hol d t hat  

" a j uveni l e hel d i n j uveni l e cor r ect i ons pendi ng cr i mi nal  

sent enci ng i s al ways hel d i n cust ody i n connect i on wi t h t he 

cr i mi nal  char ges"  woul d al l ow what  t he Beet s cour t  caut i oned 

agai nst :  " af f or di ng a r i ght  t o cr edi t  agai nst  conf i nement  i n 

cr i mi nal  mat t er s wher e t he per i od of  conf i nement  has not hi ng t o 

do wi t h t he mat t er  f or  whi ch sent ence cr edi t  i s  sought . "   Beet s,  

124 Wi s.  2d at  379.    

 ¶61 Because we see no r eason t o t r eat  cust ody f ol l owi ng a 

j uveni l e commi t ment  or  an ext ens i on of  a j uveni l e commi t ment  as 

f undament al l y di f f er ent  f r om cust ody f ol l owi ng an adul t  

i ndet er mi nat e sent ence,  we appl y Beet s sent ence cr edi t  

pr i nci pl es t o t he f act s of  t hi s case.   To t he ext ent  t hat  

Thompson woul d pr ecl ude appl i cat i on of  Beet s under  t hese 

par t i cul ar  c i r cumst ances,  i t  goes t oo f ar .    

C.  Appl i cat i on of  Beet s 

¶62 On a pr el i mi nar y not e,  i t  shoul d be under st ood t hat ,  

t o some ext ent ,  Beet s does not  r est  on al l  f our s wi t h t he f act s 

of  t hi s case.   The Beet s r ul e——t hat  a sent ence on one of f ense 

sever s any connect i on wi t h cust ody on an unr el at ed of f ense——

appl i es neat l y i n s i t uat i ons wher e t he t wo sent ences ar e based 

on deci dedl y di f f er ent  cour ses of  conduct .   

¶63 Ther ef or e,  t he Beet s r ul e appl i es neat l y i n t hi s case 

t o t he per i od of  t i me af t er  Johnson' s ar r est  up unt i l  t he May 6,  

2003,  ext ensi on hear i ng.   Dur i ng t hat  t i me,  Johnson was al r eady 

i n cust ody as a r esul t  of  a May 22,  2002,  or der  ext endi ng 

Johnson' s pl acement  f or  one year .   That  or der  pr eceded t he June 
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2002 bat t er y and was based on an ent i r el y unr el at ed cour se of  

conduct .   Thus,  under  t he Beet s r ul e,  t he May 2002 ext ensi on 

pr ecl uded,  r at her  t han " sever ed, "  any connect i on t o t he June 

2002 bat t er y.   The 2002 ext ensi on di d not  " sever "  a connect i on 

wi t h t he bat t er y because t her e never  was a connect i on.    

 ¶64 The quest i on of  sent ence cr edi t  f or  t he t i me f r om t he 

May 6,  2003,  ext ensi on unt i l  t he t i me of  sent enci ng i s not  

di r ect l y answer ed by appl i cat i on of  Beet s because i t  i s  not  

c l ear  whet her  t he cust ody r esul t i ng f r om t hi s  ext ensi on i s  

connect ed wi t h t he cour se of  conduct  ( June 2002 bat t er y)  f or  

whi ch sent ence was i mposed.   I n a sense,  t he s i t uat i on i n t hi s  

case i mpl i cat es a s i t uat i on t hat  Beet s di d not  addr ess;  t hat  i s ,  

a s i t uat i on wher e t he act s f or  whi ch t he f i r st  and second 

sent ences ar e i mposed ar e " t r ul y r el at ed. "   See Beet s,  124 

Wi s.  2d at  383 ( st at i ng t hat  " unl ess t he act s f or  whi ch t he 

f i r st  and second sent ences ar e i mposed ar e t r ul y r el at ed or  

i dent i cal ,  t he sent enci ng on one char ge sever s t he connect i on 

bet ween t he cust ody and t he pendi ng char ges.   And t he 

consequences of  even t hat  cont i ngency [ ar e]  not  c l ear ——cer t ai nl y 

not  deci ded her ei n. " ) .    

¶65 I n t hi s case,  t he quest i on i s not  so much what  happens 

when t he cour se of  conduct  i s r el at ed;  r at her ,  t he quest i on i s 

how l ar ge a f act or  di d t he r el at ed cour se of  conduct  ( t he June 

2002 bat t er y)  pl ay i n t he deci s i on t o ext end Johnson' s j uveni l e 

commi t ment  i n May 2003.    

 ¶66 Ther e i s no quest i on t hat  t he June 2002 bat t er y was 

t he cour se of  conduct  f or  whi ch t he adul t  sent ence was i mposed.   
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The ci r cui t  cour t  ( Judge Fl anagan)  al so f ound t hat  t he June 2002 

bat t er y was a f act or  i n t he j uveni l e cour t ' s  deci s i on on May 6,  

2003,  t o ext end Johnson' s super vi s i on f or  anot her  year .   

However ,  t he ci r cui t  cour t  al so f ound t hat  t her e was an 

" ext r emel y hi gh pr obabi l i t y"  t hat  Johnson' s ext ensi on woul d have 

been ext ended r egar dl ess of  t he June 2002 bat t er y.   I n i t s 

post convi ct i on or der ,  t he c i r cui t  cour t  r ei t er at ed t hat  sent ence 

cr edi t  was i nappr opr i at e " gi ven t he vi r t ual  cer t ai nt y t hat  

[ Johnson]  woul d have r emai ned i n cust ody r egar dl ess"  because of  

t he ext ensi on of  hi s j uveni l e commi t ment .   

¶67 The i ssue,  t her ef or e,  i s  how l ar ge a f act or  di d t he 

June 2002 bat t er y have t o pl ay i n t he deci s i on t o ext end 

Johnson' s j uveni l e super vi s i on i n 2003 f or  Johnson' s j uveni l e 

cust ody t o be " i n connect i on wi t h"  t he June 2002 bat t er y.    

¶68 To deci de t hi s i ssue,  we must  i nt er pr et  t he meani ng of  

" i n connect i on wi t h. "   As pr evi ousl y not ed,  t hi s phr ase has been 

deemed ambi guous under  ot her  f act s and ci r cumst ances.   I t  i s  

al so ambi guous under  t hese ci r cumst ances because i t  i s  subj ect  

t o bot h a nar r ow and br oad i nt er pr et at i on.   Advocat i ng f or  a 

br oad i nt er pr et at i on,  Johnson c i t es t he di ct i onar y meani ng of  

" connect i on"  ( " bei ng connect ed"  or  " an associ at i on or  

r el at i onshi p" )  and t he Cr i mi nal  Jur y I nst r uct i on Commi t t ee t o 

suppor t  hi s pr oposi t i on t hat  t he wor d " connect i on"  appl i es t o 

even l i mi t ed r el at i onshi ps.   Accor di ng t o t he Cr i mi nal  Jur y 

I nst r uct i on Commi t t ee,  " The r equi r ement  t hat  cust ody be ' i n 

connect i on wi t h'  t he cour se of  conduct  means si mpl y t hat  t he 

cust ody must  be,  at  l east  i n par t ,  t he r esul t  of  a l egal  
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st at us .  .  .  st emmi ng f r om t he cour se of  conduct  f or  whi ch 

sent ence i s bei ng i mposed. "   Wi s.  JI ——Cr i mi nal  SM34A at  I I I B 

( 1995) .    

¶69 Such an expansi ve i nt er pr et at i on of  t he phr ase " i n 

connect i on wi t h, "  however ,  has been di scount ed i n appl i cabl e 

case l aw and r uns cont r ar y t o t he pur pose of  t he sent ence cr edi t  

st at ut e.   Beet s suggest s t hat  a nar r ower  i nt er pr et at i on of  t he 

st at ut e i s appr opr i at e.   I n Beet s,  we appl i ed a nar r ow 

i nt er pr et at i on of  Wi s.  St at .  § 973. 155 t o expl ai n why sent ence 

cr edi t  was i nappr opr i at e.   We st at ed t hat ,  f r om t he t i me Beet s 

began ser vi ng hi s sent ence on t he dr ug char ges,  i t  became 

i r r el evant  t hat  he was al so awai t i ng t r i al  on t he bur gl ar y 

char ge.   Thi s was so 

because [ Beet s ' ]  f r eedom f r om conf i nement ——hi s r i ght  
t o be at  l i ber t y——was not  i n any way r el at ed t o t he 
v i abi l i t y  of  t he bur gl ar y char ge.   Hi s abi l i t y  t o make 
bai l  on t he bur gl ar y char ge became i mmat er i al .   Even 
had t he bur gl ar y  char ge been di smi ssed,  he woul d st i l l  
have been i n conf i nement .   Thus,  t her e i s no l ogi cal  
r eason why cr edi t  shoul d be gi ven on t he bur gl ar y 
char ge f or  hi s  ser vi ce of  sent ence on a separ at e 
cr i me.    

Beet s,  124 Wi s.  2d at  379.  

 ¶70 We t hi nk a s i mi l ar  i nt er pr et at i on i s appr opr i at e i n 

t hi s case t o det er mi ne whet her  Johnson' s cust ody was i n 

connect i on wi t h t he June 2002 bat t er y.   The under l y i ng pur pose 

of  t he sent ence cr edi t  st at ut e i s t o af f or d f ai r ness by ensur i ng 

" t hat  a per son not  ser ve mor e t i me t han t hat  f or  whi ch he i s 

sent enced. "   I d.   A nar r ow i nt er pr et at i on of  t he phr ase " i n 

connect i on wi t h"  f ur t her s t hi s pur pose.   I f  Johnson woul d have 
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been i n cust ody even i f  t he June 2002 bat t er y had never  

occur r ed,  he i s not  bei ng t r eat ed unf ai r l y by not  r ecei v i ng 

sent ence cr edi t  f or  t hat  t i me.    

¶71 Thus,  we must  det er mi ne whet her  Johnson woul d have 

been i n cust ody even i f  t he June 2002 bat t er y had never  

occur r ed.    

¶72 I n hi s Apr i l  22,  2004,  r ul i ng Judge Fl anagan sai d:  

The i nt ent  of  t he st at ut e seems obvi ous;  i f  t he 
def endant  was i n cust ody because of  t he conduct  whi ch 
l eads t o convi ct i on,  cr edi t  shoul d be assi gned.   The 
cor ol l ar y,  however ,  appear s equal l y pl ai n;  [ i ] f  t he 
def endant  woul d have been i n cust ody not wi t hst andi ng 
t he conduct  t hat  l ed t o convi c t i on,  no f r eedom was 
deni ed and no cr edi t  i s  due.    

.  .  .  .   

Had t her e been no cr i mi nal  conduct  and no ar r est ,  
def endant  Thompson woul d have been subj ect  onl y  t o t he 
l i mi t ed super vi sor y cust ody of  t he j uveni l e 
" af t er car e"  par ol e.  .  .  .    

By cont r ast ,  t hi s def endant  [ Johnson]  i s i n a 
ver y di f f er ent  c i r cumst ance.   Had he commi t t ed no 
bat t er y [ i n June 2002] ,  t her e i s no basi s upon whi ch 
t hi s cour t  coul d even suspect  t hat  he woul d not  have 
r emai ned i n t he cust ody of  t he Depar t ment  [ of  
Cor r ect i ons]  on June 4t h and t her eaf t er .  .  .  .   

.  .  .  Onl y i f  t he cour t  i gnor es t he ext r emel y 
hi gh pr obabi l i t y  t hat  t he def endant  woul d have been i n 
cust ody r egar dl ess of  t he bat t er y,  can cr edi t  be 
assi gned.    

( Emphasi s added. )   I n denyi ng t he post convi ct i on mot i on on May 

20,  2005,  Judge Fl anagan wr ot e:   

[ I ] t  was and r emai ns cr yst al  c l ear  t o t hi s cour t  t hat  
def endant ' s behavi or  dur i ng t he per i od i n quest i on was 
such t hat  t her e was no r easonabl e possi bi l i t y  t hat  he 
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woul d have been out  of  cust ody but  f or  t hi s 
pr osecut i on.  .  .  .    

[ H] i s conduct  was such t hat  he woul d not  have been out  
of  cust ody even i f  t hi s pr osecut i on never  t ook pl ace.  

¶73 We vi ew t hese st at ement s as f i ndi ngs of  f act ,  appl y i ng 

a nar r ow i nt er pr et at i on of  t he " i n connect i on wi t h"  l anguage i n 

Wi s.  St at .  § 973. 155.   We bel i eve t hi s i nt er pr et at i on i s 

cor r ect .  

 ¶74 The r ecor d i n t hi s case was suppl ement ed at  t he 

r equest  of  t he def endant  af t er  we accept ed cer t i f i cat i on.   The 

suppl ement al  mat er i al  i nvol ves t he May 6,  2003,  hear i ng on t he 

ext ensi on of  Johnson' s j uveni l e commi t ment .   When Judge Fl anagan 

made hi s " ext r emel y hi gh pr obabi l i t y"  assessment  about  t he 

l i kel i hood of  Johnson' s cont i nui ng commi t ment ,  he di d not  have 

t he May 6,  2003,  ext ensi on or der ,  hear i ng t r anscr i pt ,  or  t he 

cour t  r epor t  on whi ch Judge Ni cks so heavi l y r el i ed when 

deci di ng t o ext end Johnson' s super vi s i on.   We descr i bed i n 

det ai l  t he cont ent s of  t hat  cour t  r epor t  i n our  di scussi on of  

t he f act s.   I f  Judge Fl anagan had had t he i nf or mat i on pr ovi ded 

t o Judge Ni cks,  t hat  i nf or mat i on woul d have f or t i f i ed hi s 

assessment  t hat  Johnson' s j uveni l e commi t ment  woul d have been 

ext ended even i f  t he June 2002 bat t er y had not  occur r ed.    

¶75 The DOC' s r ecommendat i on t o ext end super vi s i on f ocuses 

pr i mar i l y on t he 54 char ges t hat  Johnson accumul at ed whi l e i n 

cust ody,  hi s l ack of  pr ogr ess,  and t he per cei ved need t o ext end 

hi s super vi s i on t o al l ow Johnson t o par t i c i pat e i n t r eat ment  

pr ogr ammi ng.   Thi s i s not  a case wher e t he j uveni l e cour t  was 
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s i mpl y hol di ng Johnson i n cust ody t o see what  happened on hi s 

bat t er y sent ence.    

¶76 We t her ef or e af f i r m t he ci r cui t  cour t ' s  f i ndi ng t hat  

Johnson woul d have been i n cust ody even i f  t he June 2002 bat t er y  

had not  occur r ed.   Thi s f i ndi ng i s not  c l ear l y er r oneous.   I t  i s  

ampl y suppor t ed by t he r ecor d.   Thus,  Johnson' s t i me spent  i n 

j uveni l e cust ody was not  i n connect i on wi t h t he June 2002 

bat t er y,  and he i s not  ent i t l ed t o sent ence cr edi t  under  

Wi s.  St at .  § 973. 155 f or  t he ent i r e 608 days he spent  i n cust ody 

af t er  hi s ar r est  awai t i ng adul t  sent enci ng.    

¶77 The f act  t hat  Johnson was on si gnat ur e bond f r om Jul y 

16,  2002 t o Febr uar y 10,  2004,  i s not  s i gni f i cant  i n t hi s case 

because of  Johnson' s pr eexi st i ng j uveni l e commi t ment  or der .  

¶78 Al t hough t he si gnat ur e bond seemi ngl y made Johnson 

el i gi bl e f or  pr et r i al  r el ease and " sever ed"  t he connect i on 

bet ween hi s cust ody and t he cr i me,  i t s r eal  ef f ect  was t o send 

Johnson back t o Et han Al l en.   Thompson speaks of  t he pot ent i al  

mani pul at i on of  sent ence cr edi t  by t r ansf er r i ng a j uveni l e under  

adul t  cour t  super vi s i on t o t he cust ody of  a j uveni l e commi t ment .   

Thompson,  225 Wi s.  2d at  586.   I f  Johnson' s pl acement  at  Et han 

Al l en had depr i ved hi m of  sent ence cr edi t  t hat  he was ot her wi se 

due,  he mi ght  have had cause t o compl ai n about  t he ef f ect i veness 

of  hi s counsel .   I n t hi s case,  however ,  t he cour t  per mi t t ed 

Johnson t o r et ur n t o t he i nst i t ut i on t o whi ch he was al r eady 

commi t t ed.   He di d not  l ose sent ence cr edi t .   I f  a secur e 

j uveni l e f aci l i t y  i s  l ogi cal l y t he best  pl ace t o mai nt ai n 

cust ody of  a j uveni l e who i s subj ect  t o t he j ur i sdi ct i on of  an 
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adul t  cr i mi nal  cour t ,  t hat  pl acement ,  i n i t sel f ,  shoul d not  

af f ect  t he j uveni l e' s el i gi bi l i t y  f or  sent ence cr edi t .   But  t he 

j uveni l e does not  have a r i ght  t o r emai n l ocked up i n a count y 

j ai l  so t hat  he can ear n cr edi t  agai nst  an adul t  sent ence.  

¶79 On t he ot her  hand,  when a j uveni l e i s kept  i n a count y  

j ai l  i n connect i on wi t h t he pendi ng pr osecut i on of  an adul t  

cr i me,  he i s ent i t l ed t o cr edi t  agai nst  t he sent ence f or  t hat  

cr i me.   Thi s was f or eshadowed i n Beet s and act ual l y appl i ed i n 

Thompson. 10 

¶80 Johnson ar gues t hat  he was t r ansf er r ed t o and pl aced 

i n t he Dane Count y Jai l  i n connect i on wi t h t he June 2002 bat t er y  

f or  a t ot al  of  32 days.   The St at e concedes t hat  t he r ecor d i s 

uncl ear  why Johnson was hel d i n t he count y j ai l  r at her  t han 

j uveni l e det ent i on.   I f  Johnson was hel d i n t he count y j ai l  

because of  t he pendi ng bat t er y char ge,  he i s ent i t l ed t o cr edi t  

f or  t hat  t i me agai nst  t he bat t er y sent ence,  not wi t hst andi ng t he 

f act  t hat  he woul d have been i n cust ody somewher e el se.   

However ,  i f  Johnson was bei ng hel d i n count y j ai l  f or  some 

r eason unr el at ed t o hi s bat t er y char ge——such as hi s pl acement  i n 

count y j ai l  was necessar y t o ensur e t he saf et y of  ot her  

j uveni l es i n j uveni l e det ent i on——t hen Johnson shoul d not  be 

ent i t l ed t o 32 days cr edi t  because cust ody i n t he count y j ai l  

                                                 
10 I n St at e v.  Thompson,  225 Wi s.  2d 578,  581,  593 

N. W. 2d 875 ( Ct .  App.  1999) ,  t he c i r cui t  cour t  awar ded Thompson 
sent ence cr edi t  f or  t i me spent  i n cust ody at  t he Mi l waukee 
Count y Jai l  bet ween hi s ar r est  and hi s r et ur n t o Et han Al l en.    
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woul d not  have been i n connect i on wi t h hi s June 2002 bat t er y 

char ge. 11   

CONCLUSI ON 

 ¶81 We af f i r m t he ci r cui t  cour t  and hol d t hat  Johnson was 

not  ent i t l ed t o sent ence cr edi t  f or  t i me spent  i n cust ody 

awai t i ng sent enci ng f or  hi s June 2002 bat t er y.   Fi r st ,  he was 

not  ent i t l ed t o cr edi t  f or  t he t i me i n cust ody f r om hi s ar r est  

t o t he May 6,  2003,  ext ensi on hear i ng i n j uveni l e cour t  because 

dur i ng t hat  per i od Johnson was ser vi ng a commi t ment  based 

ent i r el y on conduct  pr ecedi ng and unr el at ed t o t he June 2002 

bat t er y.   Ther ef or e,  under  Beet s,  Johnson' s 2002 j uveni l e 

ext ensi on pr ecl uded any connect i on t o cust ody f or  t he l at er  

adul t  bat t er y.   Second,  Johnson i s not  ent i t l ed t o cr edi t  f or  

t he per i od f r om t he May 6,  2003,  ext ensi on hear i ng up t o t he 

t i me of  sent enci ng because,  even t hough t he adul t  bat t er y char ge 

was a f act or  i n t he j uveni l e cour t ' s  deci s i on t o ext end 

Johnson' s j uveni l e super vi s i on f or  anot her  year ,  t he c i r cui t  

cour t  ( Judge Fl anagan)  det er mi ned t hat  t he j uveni l e cour t  ( Judge 

Ni cks)  woul d have ext ended Johnson' s super vi s i on even i f  t he 

June 2002 bat t er y had not  occur r ed.   That  det er mi nat i on i s 

suppor t ed by t he r ecor d.   Ther ef or e,  appl y i ng t he r easoni ng i n 

Beet s,  Johnson' s  cust ody was not  i n connect i on wi t h t he June 

2002 bat t er y.   We r emand t he case,  however ,  f or  t he c i r cui t  

                                                 
11 At  a st at us conf er ence on Januar y 8,  2004,  Johnson' s 

at t or ney i nt i mat ed t hat  " t hey put  hi m i n t he j ai l  because i t ' s  
an adul t  case,  but  because he' s a j uveni l e,  t hey put  hi m i n 
seg. "   We r emand,  however ,  f or  t he cour t  t o hol d a pr oper  
evi dent i ar y hear i ng on t hi s mat t er .    
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cour t  t o hol d an evi dent i ar y hear i ng t o det er mi ne whet her  t he 32 

days t hat  Johnson spent  i n t he Dane Count y Jai l  wer e i n 

connect i on wi t h hi s June 2002 bat t er y char ge.    

 

By the Court.—The j udgment  and or der  of  t he c i r cui t  cour t  

ar e af f i r med and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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