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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s af f i r mi ng a j udgment  

of  t he Ci r cui t  Cour t  f or  Sheboygan Count y,  James J.  Bol ger t ,  

Judge. 1  The ci r cui t  cour t  r ul ed t hat  t he wor ker s at  i ssue 

sat i sf i ed t he ni ne- par t  t est  f or  i ndependent  cont r act or s set  

f or t h i n Wi s.  St at .  § 102. 07( 8) ( b)  ( 2003- 04)  of  t he Wor ker ' s 

                                                 
1 Acui t y Mut .  I ns.  Co.  v.  Ol i vas,  2006 WI  App 45,  289 

Wi s.  2d 582,  712 N. W. 2d 374.  
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Compensat i on Act  ( t he Act ) . 2  Accor di ngl y,  t he c i r cui t  cour t  

di smi ssed Acui t y Mut ual  I nsur ance Company' s compl ai nt  agai nst  

Mi guel  Ol i vas,  hol di ng t hat  Ol i vas di d not  owe addi t i onal  

pr emi ums f or  hi s wor ker ' s compensat i on i nsur ance pol i cy.    

¶2 The cour t  of  appeal s af f i r med t he or der  of  t he ci r cui t  

cour t ,  basi ng i t s deci s i on on di f f er ent  r easoni ng.   Accor di ng t o 

t he cour t  of  appeal s,  Acui t y I nsur ance pr esent ed a " gar den-

var i et y br each- of - cont r act  c l ai m. " 3  Consequent l y t he cour t  of  

appeal s appl i ed common- l aw cr i t er i a t o di st i ngui sh bet ween 

i ndependent  cont r act or s and empl oyees and concl uded t hat  Acui t y  

I nsur ance f ai l ed t o demonst r at e t hat  t he wor ker s at  i ssue4 wer e 

empl oyees r at her  t han sel f - empl oyed cont r act or s under  t he common 

l aw.  

¶3 Thi s case i s not  a t r adi t i onal  wor ker ' s compensat i on 

case i n whi ch t he par t i es di sagr ee whet her  an i nj ur ed appl i cant  

qual i f i es f or  wor ker ' s compensat i on.   Thi s i s a di sput e bet ween 

an i nsur ance company and a pol i cyhol der  about  t he cal cul at i on of  

t he pr emi um f or  t he wor ker ' s compensat i on i nsur ance pol i cy.      

¶4 Thi s r evi ew r equi r es t he cour t  t o det er mi ne whet her  

t he wor ker s at  i ssue ar e,  f or  pur poses of  set t i ng a pr emi um 

under  Ol i vas'  wor ker ' s compensat i on i nsur ance pol i cy,  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on of  t he st at ut es unl ess ot her wi se not ed.  

3 Ol i vas,  289 Wi s.  2d 582,  ¶14.  

4 The wor d " wor ker s"  and t he phr ase " wor ker s at  i ssue"  ar e 
used t o r ef er  t o t he men wor ki ng on t he Tenpas j obs wi t h Ol i vas;  
t he phr ase does not  usual l y i ncl ude Ol i vas.  
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i ndependent  cont r act or s or  empl oyees of  Ol i vas.   The t est  t o 

det er mi ne whet her  t he wor ker s at  i ssue ar e empl oyees or  

i ndependent  cont r act or s i s f ound i n Wi s.  St at .  § 102. 07( 8) ( b) ,  

not  i n common- l aw cr i t er i a used t o di st i ngui sh empl oyees and 

i ndependent  cont r act or s.   

¶5 I f  t he wor ker s at  i ssue ar e i ndependent  cont r act or s 

under  Wi s.  St at .  § 102. 07( 8) ( b) ,  t hey ar e not  empl oyees under  

t he Act  and t hey do not  r ecei ve wor ker ' s compensat i on;  Ol i vas 

woul d not  owe any addi t i onal  pr emi ums t o Acui t y I nsur ance.    

¶6 I f  t he wor ker s at  i ssue ar e not  i ndependent  

cont r act or s under  Wi s.  St at .  § 102. 07( 8) ( b) ,  t hey ar e empl oyees 

under  t he Act  pur suant  t o Wi s.  St at .  § 102. 07( 8) .   The cour t  

must  t hen addr ess whet her  an empl oyment  r el at i onshi p exi st s 

under  t he Act  bet ween t hese wor ker - empl oyees and Ol i vas,  t he 

al l eged empl oyer .   I f  such an empl oyment  r el at i onshi p exi st s,  

t he wor ker s at  i ssue ar e cover ed by Ol i vas'  wor ker ' s 

compensat i on i nsur ance pol i cy and Acui t y I nsur ance may r ecover  

addi t i onal  pr emi ums f r om Ol i vas.  

¶7 For  t he r easons set  f or t h,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s af f i r mi ng t he or der  of  t he c i r cui t  cour t .   

We agr ee wi t h bot h par t i es and t he nonpar t i es who f i l ed a br i ef  

t hat  t he Act ,  not  t he common l aw,  gover ns whet her  t he wor ker s at  

i ssue ar e i ndependent  cont r act or s or  Ol i vas'  empl oyees. 5  We 

                                                 
5 Bot h par t i es and t he Wi sconsi n I nsur ance Al l i ance and t he 

Wi sconsi n Compensat i on Rat i ng Bur eau,  whi ch f i l ed a non- par t y 
br i ef ,  di sagr ee wi t h t he cour t  of  appeal s '  deci s i on t hat  t he 
case i s gover ned by t he common l aw.   The cour t  agr ees wi t h t he 
par t i es and t he nonpar t i es t hat  t he case i s gover ned by t he Act .  
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f ur t her  agr ee wi t h Acui t y I nsur ance t hat  t he wor ker s at  i ssue do 

not  sat i sf y t he ni ne- par t  t est  f or  i ndependent  cont r act or s set  

f or t h i n Wi s.  St at .  § 102. 07( 8) ( b) .   Accor di ngl y,  t he wor ker s at  

i ssue ar e empl oyees under  Wi s.  St at .  § 102. 07( 8)  of  t he Act .  

¶8 We agr ee,  however ,  wi t h Ol i vas t hat  t he wor ker s at  

i ssue ar e not  empl oyees i n hi s ser vi ce i n t he cour se of  hi s 

t r ade,  busi ness,  pr of essi on,  or  occupat i on.   I n ot her  wor ds,  no 

empl oyment  r el at i onshi p exi st s bet ween t he wor ker s at  i ssue and 

Ol i vas.   Accor di ngl y,  Acui t y I nsur ance coul d not  t ake t hem i nt o 

account  i n set t i ng t he pr emi um f or  Ol i vas'  wor ker ' s compensat i on 

i nsur ance pol i cy.   We t her ef or e af f i r m t he deci s i on of  t he cour t  

of  appeal s t hat  t he compl ai nt  must  be di smi ssed.  

¶9 Fi r st  we set  f or t h t he f act s ( Par t  I ) ,  t he st andar d of  

r evi ew ( Par t  I I ) ,  t he al l ocat i on of  t he bur den of  pr oof  ( Par t  

I I I ) ,  and t he appl i cat i on of  t he pol i cy,  t he Act  and t he common 

l aw ( Par t  I V) .   Ther e ar e t wo par t s t o r esol v i ng t he mer i t s of  

t he i ssue pr esent ed:   whet her  t he wor ker s at  i ssue ar e 

i ndependent  cont r act or s ( Par t  V) ,  and whet her  an empl oyer -

empl oyee r el at i onshi p exi st s bet ween Ol i vas and t he wor ker s at  

i ssue ( Par t  VI ) .  

I  

¶10 Bot h t he r el evant  f act s der i ved f r om t he t est i mony and 

t he ci r cui t  cour t ' s  f i ndi ngs of  f act  ar e essent i al l y  undi sput ed.  

¶11 St eve Tenpas,  t he owner  of  a dr ywal l  cont r act i ng and 

pai nt i ng busi ness named Tenpas Dr ywal l ,  cont r act ed wi t h Ol i vas,  

a dr ywal l  i nst al l er ,  f or  Ol i vas t o do dr ywal l i ng.   Desi r i ng t o 

mi ni mi ze hi s own l i abi l i t y ,  Tenpas i nf or med Ol i vas t hat  bef or e 
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he woul d hi r e hi m as a subcont r act or ,  Ol i vas woul d f i r st  have t o 

secur e hi s own wor ker ' s compensat i on and l i abi l i t y  i nsur ance.  

¶12 To sat i sf y Tenpas,  Ol i vas pur chased a l i abi l i t y  and 

wor ker ' s compensat i on i nsur ance pol i cy f r om Acui t y I nsur ance i n 

2001.   Ol i vas was a " named i nsur ed"  i n hi s capaci t y as a sol e 

pr opr i et or ;  no empl oyees wer e named as addi t i onal  i nsur eds.   

Acui t y I nsur ance i ni t i al l y  cal cul at ed Ol i vas'  annual  pr emi um 

payment  t o be $3, 513,  based on Ol i vas'  est i mat ed $25, 000 annual  

ear ni ngs.   Under  t he pol i cy,  Acui t y I nsur ance r eser ved t he r i ght  

t o conduct  an audi t  and adj ust  t he pr emi um accor di ng t o Ol i vas'  

act ual  r emuner at i on.  

¶13 When Acui t y I nsur ance audi t ed Ol i vas i n Apr i l  2003,  

t he audi t or  di scover ed t hat  Ol i vas had r ecei ved appr oxi mat el y 

$190, 000 f r om Tenpas.   Acui t y I nsur ance subst ant i al l y  i ncr eased 

Ol i vas'  pr emi ums t o r ef l ect  i t s  exposur e f or  wor ker ' s 

compensat i on f or  t he wor ker s at  i ssue.   Ol i vas di d not  pay t he 

i ncr eased pr emi um,  t he pol i cy t er mi nat ed,  and Acui t y I nsur ance 

br i ngs t hi s act i on f or  unpai d pr emi ums i n t he amount  of  

$32, 192. 30.     

¶14 The case pr oceeded t o t r i al  on t he s i ngl e i ssue of  

whet her  t he wor ker s at  i ssue wer e i ndependent  cont r act or s or  

empl oyees under  t he Act .   

¶15 Accor di ng t o t he r ecor d,  Ol i vas i s a dr ywal l  

i nst al l er .   Ol i vas obt ai ned j obs f r om Tenpas,  whi ch he usual l y 

compl et ed wi t h f i ve men.   Ol i vas was t he onl y wor ker  who spoke 

some Engl i sh,  so he al one communi cat ed wi t h Tenpas.   
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¶16 Tenpas pai d Ol i vas on a " per  j ob"  basi s.   Tenpas al one 

deci ded t he payment  f or  each j ob,  based on t he si ze and t he 

di f f i cul t y of  t he pr oj ect .   Ol i vas had no say about  t he amount  

of  t he payment .   Tenpas di d not  use a compet i t i ve bi ddi ng 

pr ocess t o par cel  out  t he j obs.      

¶17 Ol i vas and t he wor ker s at  i ssue di v i ded t he payment s 

f r om Tenpas among t hemsel ves,  as t hey deci ded,  based on t he wor k 

each di d and each wor ker ' s exper i ence.   Ol i vas asser t ed t hat  he 

made no pr of i t  f r om t he wor k of  t he ot her s.    

¶18 Ol i vas r ecei ved one For m 1099 f r om Tenpas ( whi ch i s i n 

t he r ecor d) ,  and each wor ker  r ecei ved a For m 1099 f r om Ol i vas.   

These l at t er  f or ms ar e not  i n t he r ecor d.  

¶19 Ol i vas t est i f i ed t hat  he and Tenpas ent er ed t hi s 

ar r angement  because t he ot her  f i ve wor ker s di d not  have 

" paper s. "   An i nf er ence can be made f r om t he t est i mony t hat  t he 

f i ve wor ker s at  i ssue ar e undocument ed al i ens.   Tenpas t est i f i ed 

t hat  he r equi r ed al l  subcont r act or s t o get  t hei r  own l i abi l i t y  

and wor ker ' s compensat i on pol i c i es because he want ed t o avoi d 

l ar ge pr emi ums on hi s own wor ker ' s compensat i on pol i cy.   

¶20 Tenpas t est i f i ed t hat  he knew t hat  Ol i vas had a " cr ew"  

assi st i ng wi t h t he j obs and saw t hese wor ker s at  t he j ob s i t es 

but  ot her wi se had l i t t l e i nt er act i on wi t h t hem.   Tenpas 

acknowl edged t hat  he di d not  check whet her  t he wor ker s had 

pr oper  I NS document at i on.   He st at ed t hat  he i nvest i gat es t he 

backgr ounds of  t he wor ker s on hi s payr ol l  but  avoi ds 

i nvest i gat i ng t he backgr ounds of  ot her s who wor k wi t h t he 

subcont r act or s.    
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¶21 Ol i vas t est i f i ed f ur t her  t hat  he was not  i n cont r ol  of  

t he wor k gr oup;  t hat  he di d not  cont r ol  t he hour s t hat  each 

per son wor ked;  and t hat  he di d not  have t he power  t o hi r e or  

f i r e any wor ker .   Each wor ker  was r esponsi bl e f or  hi s own t ool s.   

¶22 One of  t he wor ker s,  Jose Mi r el es,  t est i f i ed at  t r i al  

and cor r obor at ed Ol i vas'  t est i mony.  

¶23 The ci r cui t  cour t  f ound t hat  each of  t he wor ker s owned 

hi s own equi pment ;  t hat  each r ecei ved a For m 1099 f or  t ax 

pur poses;  t hat  t he wor ker s agr eed among t hemsel ves how Tenpas'  

payment s woul d be di st r i but ed;  t hat  t he payment s wer e 

di st r i but ed accor di ng t o t he agr eement ;  t hat  each wor ker  was 

equal l y r esponsi bl e t o compl et e t he j ob sat i sf act or i l y ;  t hat  

each r an t he same r i sk of  nonpayment  by Tenpas;  and t hat  t he 

r i sk was mi ni mal  because Tenpas pr ovi ded t he suppl i es.    On t he 

basi s of  t hese f i ndi ngs of  f act ,  t he c i r cui t  cour t  r eached t he 

l egal  concl usi on t hat  t he wor ker s wer e i ndependent  cont r act or s 

under  Wi s.  St at .  § 102. 07( 8) ( b)  and di smi ssed Acui t y I nsur ance' s  

compl ai nt  wi t h pr ej udi ce.  

I I  

¶24 The st andar d of  r evi ew i s not  di sput ed.   We r evi ew 

f i ndi ngs of  f act  made by t he c i r cui t  cour t  under  Wi s.  St at .  

§ 805. 17( 2) :   " Fi ndi ngs of  f act  shal l  not  be set  asi de unl ess 

c l ear l y er r oneous .  .  .  . "   The r el evant  hi st or i cal  f act s set  

f or t h above essent i al l y  ar e not  i n di sput e.    

¶25 The par t i es di sagr ee about  t he l aw and t he appl i cat i on 

of  t he l aw t o t he f act s.   Thi s case t her ef or e r equi r es us t o 

i nt er pr et  t he i nsur ance pol i cy,  t he Act ,  and case l aw and appl y 
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t hem t o t he f act s of  t he pr esent  case.   I nt er pr et at i on and 

appl i cat i on of  an i nsur ance pol i cy,  t he Act ,  and case l aw ar e 

or di nar i l y  quest i ons of  l aw t hat  t hi s cour t  deci des 

i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s,  but  

benef i t i ng f r om t hei r  anal yses.  

I I I  

¶26 We begi n by st at i ng t he par t i es '  l egal  ar gument s 

( whi ch we wi l l  l at er  di scuss i n t ur n)  i n or der  t o al l ocat e t he 

bur den of  pr oof ,  t hat  i s ,  t o al l ocat e bot h t he bur den of  

pr oduct i on of  evi dence and t he bur den of  per suasi on.   

¶27 Acui t y I nsur ance ar gues t hat  whet her  i t  i s  ent i t l ed t o 

addi t i onal  pr emi ums t ur ns on whet her  t he wor ker s at  i ssue ar e 

i ndependent  cont r act or s under  t he ni ne- par t  t est  f or  i ndependent  

cont r act or s set  f or t h i n Wi s.  St at .  § 102. 07( 8) ( b) .   I f  t he 

wor ker s ar e not  i ndependent  cont r act or s,  t hen accor di ng t o 

Acui t y I nsur ance,  t he wor ker s ar e aut omat i cal l y empl oyees under  

§ 102. 07( 8) ( a)  and Acui t y I nsur ance i s ent i t l ed t o addi t i onal  

pr emi ums.   To Acui t y I nsur ance,  t he det er mi nat i on of  t he st at us 

of  t he wor ker s as i ndependent  cont r act or s or  empl oyees under  

§ 102. 07( 8)  begi ns and ends t he case.  

¶28 I n cont r ast ,  Ol i vas ar gues t hat  whet her  Acui t y 

I nsur ance i s ent i t l ed t o addi t i onal  pr emi ums t ur ns on whet her  an 

empl oyer - empl oyee r el at i onshi p exi st s bet ween hi m and t he 

wor ker s under  Wi s.  St at .  § 102. 07( 4) .   I f  t he wor ker s ar e not  

Ol i vas'  empl oyees,  t hen accor di ng t o Ol i vas,  Acui t y I nsur ance i s  

not  ent i t l ed t o addi t i onal  pr emi ums.   To Ol i vas,  t he 
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det er mi nat i on of  t he empl oyer - empl oyee r el at i onshi p under  

§ 102. 07( 4)  begi ns and ends t he case.  

¶29 As we shal l  expl ai n f ur t her ,  bot h par t i es have val i d 

ar gument s.   We concl ude t hat  f or  Acui t y I nsur ance t o succeed i n 

i t s c l ai m f or  addi t i onal  pr emi ums f r om Ol i vas,  t he wor ker s at  

i ssue ( 1)  cannot  be i ndependent  cont r act or s under  Wi s.  St at .  

§ 102. 07( 8) ( b) ,  and ( 2)  must  have an empl oyer - empl oyee 

r el at i onshi p wi t h Ol i vas.   Thi s anal ysi s i s consi st ent  wi t h bot h 

Jar r et t  v.  LI RC,  2000 WI  App 46,  233 Wi s.  2d 174,  607 

N. W. 2d 326,  and Labor  Ready,  I nc.  v.  LI RC,  2005 WI  App 153,  285 

Wi s.  2d 506,  702 N. W. 2d 27.    

¶30 Jar r et t  suppor t s t he pr oposi t i on t hat  whet her  a per son 

i s an empl oyee or  i ndependent  cont r act or  must  be det er mi ned 

under  t he st at ut or y t est  f or  i ndependent  cont r act or  st at us set  

f or t h i n Wi s.  St at .  § 102. 07( 8) .   Labor  Ready suppor t s t he 

pr oposi t i on t hat  a suf f i c i ent  empl oyment  r el at i onshi p bet ween an 

empl oyee and t he al l eged empl oyer  must  exi st  bef or e t he Act  wi l l  

appl y. 6   

¶31 The quest i ons of  who has t he bur den of  pr oof  of  t he 

st at us of  t he wor ker s at  i ssue as i ndependent  cont r act or s and of  

t hei r  empl oyment  r el at i onshi p t o Ol i vas ar e quest i ons of  l aw. 7  
                                                 

6 For  a s i mi l ar  di scussi on of  t he r el at i onshi p bet ween t hese 
t wo pr oposi t i ons,  see St .  John v.  The Last  Det ai l ,  WC Cl ai m No.  
1995007051 ( LI RC Feb.  28,  2000) .   

7 See,  e. g. ,  St at e v.  Ar mst r ong,  223 Wi s.  2d 331,  344,  588 
N. W. 2d 606 ( 1999) ;  St at e v.  Bi g John,  146 Wi s.  2d 741,  755,  432 
N. W. 2d 576 ( 1988) ;  St at e v.  McFar r en,  62 Wi s.  2d 492,  499,  215 
N. W. 2d 459 ( 1974) ;  Long v.  Ar dest ani ,  2001 WI  App 46,  ¶36,  241 
Wi s.  2d 498,  624 N. W. 2d 405.  
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Thi s cour t  or di nar i l y  deci des quest i ons of  l aw i ndependent l y of  

t he c i r cui t  cour t  or  cour t  of  appeal s.   

¶32 Acui t y I nsur ance acknowl edges t hat  i t  has t he bur den 

t o est abl i sh i t s pr i ma f aci e cont r act  case,  namel y i t s r i ght s 

under  t he cont r act  and t he br each of  t he cont r act .   I t  ar gues,  

however ,  t hat  i t  has met  t hat  bur den by est abl i shi ng t he t er ms 

of  t he pol i cy gover ni ng t he cal cul at i on of  t he pr emi um and t he 

i ncr ease i n Ol i vas'  r evenues over  t he $25, 000 he est i mat ed.  

¶33 Acui t y I nsur ance f ur t her  asser t s t hat  gi ven t he br oad 

def i ni t i on of  " empl oyee"  i n t he Act ,  and t he pr esumpt i on t hat  a 

wor ker  i s an empl oyee,  i t  sat i sf i ed i t s bur den t o est abl i sh t hat  

t he wor ker s at  i ssue ar e empl oyees f or  pur pose of  t he Act .   

Acui t y I nsur ance r el i es on Schol z v.  I ndust r i al  Commi ssi on,  267 

Wi s.  31,  41c,  65 N. W. 2d 1 ( 1954) ,  t hat  t he pr esumpt i on of  

empl oyee st at us exi st s and t hat  t he pr esumpt i on const i t ut es 

pr i ma f aci e pr oof  t hat  t he wor ker s at  i ssue ar e empl oyees.    

¶34 The Schol z case and i t s pr ogeny do not  suppor t  Acui t y 

I nsur ance' s r easoni ng.   The pr esumpt i on t hat  a per son i s an 

empl oyee and t hat  a r el at i onshi p of  empl oyer  and empl oyee exi st s 

ar i ses onl y when t he per son " was r ender i ng ser vi ce f or  t he 

al l eged empl oyer . " 8  At  i ssue i n t hi s case i s whet her  t he wor ker s 

wer e r ender i ng ser vi ce f or  Ol i vas.   Thus t he pr esumpt i on t hat  

t he wor ker s ar e empl oyees pl ays no r ol e i n t he pr esent  case.  

                                                 
8 Revel s v.  I ndus.  Comm' n,  36 Wi s.  2d 395,  400,  153 

N. W. 2d 637 ( 1967) .  



No.  2005AP685   

 

11 
 

¶35 Fur t her mor e,  t he Schol z pr esumpt i on i s a r ebut t abl e 

pr esumpt i on t hat  " ceases t o have f or ce and ef f ect  when evi dence 

t o t he cont r ar y i s adduced. " 9  Ev i dence t o t he cont r ar y has been 

adduced i n t he pr esent  case,  and Acui t y I nsur ance does not  have 

t he benef i t  of  t he pr esumpt i on.   

¶36 Acui t y I nsur ance f ur t her  asser t s ( wi t hout  c i t at i on)  

t hat  i f  an empl oyer  i s t r y i ng t o deny wor ker ' s compensat i on by 

cont endi ng t hat  a per son i s  an i ndependent  cont r act or ,  t he 

empl oyer  has t he bur den t o est abl i sh t he f act s suppor t i ng i t s 

posi t i on.   Acui t y I nsur ance t hen ar gues t hat  i t  t her ef or e 

f ol l ows t hat  Ol i vas has t he bur den t o pr ove t hat  t he wor ker s at  

i ssue ar e i ndependent  cont r act or s.    

¶37 Ol der  wor ker ' s compensat i on cases decl ar e t hat  t he 

par t y seeki ng t o def eat  wor ker ' s  compensat i on bear s t he bur den 

t o pr ove f act s suppor t i ng i t s posi t i on. 10  Mor e r ecent l y t he 

cour t  has di savowed t hi s decl ar at i on and has r ul ed t hat  an 

                                                 
9 Revel s,  36 Wi s.  2d at  402 ( c i t i ng Conr ad v.  I ndus.  Comm' n,  

254 Wi s.  574,  578,  37 N. W. 2d 60 ( 1949) ) .   See al so Schol z v.  
I ndus.  Comm' n,  267 Wi s.  31,  41b,  65 N. W. 2d 1 ( 1954) .    

10 See,  e. g. ,  Huebner  v.  I ndus.  Comm' n,  234 Wi s.  239,  243,  
290 N. W.  145 ( 1940)  ( " [ I ] t  wi l l  be pr esumed,  f or  t he pur poses of  
t he compensat i on act ,  t hat  t he per son was an empl oyee and 
t her ef or e t he bur den t o pr ove ot her wi se r est s upon hi m who seeks 
t o def eat  compensat i on. " ) ;  Connor  Lumber  & Land Co.  v.  I ndus.  
Comm' n,  203 Wi s.  85,  87,  233 N. W.  559 ( 1930) ;  Habr i ch v.  I ndus.  
Comm' n,  200 Wi s.  248,  254,  227 N. W.  877 ( 1929) .  



No.  2005AP685   

 

12 
 

appl i cant  has t he bur den t o pr ove t hat  he or  she i s an empl oyee11 

and t hat  t he i ssue whet her  t he appl i cant  mi ght  be an i ndependent  

cont r act or  does not  pr esent  an af f i r mat i ve def ense. 12  Ther e i s 

no cl ai mant  f or  wor ker ' s compensat i on i n t he pr esent  case.  

¶38 For  t he r easons set  f or t h,  we di sagr ee wi t h Acui t y 

I nsur ance' s anal ysi s and ar e not  per suaded by Acui t y I nsur ance' s  

v i ew of  who has t he bur den of  pr oof .    

¶39 Our  case l aw set s f or t h cr i t er i a t o be used i n 

al l ocat i ng t he bur den of  pr oof .    

¶40 The cour t  has adopt ed,  i n St at e v.  McFar r en,  62 

Wi s.  2d 492,  499- 502,  215 N. W. 2d 459 ( 1974) ,  a f i ve- f act or  

anal ysi s t o be appl i ed i n al l ocat i ng t he bur den of  pr oof . 13  The 

f i ve McFar r en f act or s ar e:  ( 1)  t he nat ur al  t endency t o pl ace t he 

bur den on t he par t y desi r i ng change;  ( 2)  speci al  pol i cy 

consi der at i ons such as t hose di sf avor i ng cer t ai n def enses;  ( 3)  

conveni ence;  ( 4)  f ai r ness;  and ( 5)  t he j udi c i al  est i mat e of  

pr obabi l i t i es.   

                                                 
11 Beecher  v.  LI RC,  2004 WI  88,  ¶52,  273 Wi s.  2d 136,  682 

N. W. 2d 29 ( " As a gener al  mat t er ,  t he bur den of  pr oof  i n a 
wor ker ' s compensat i on case l i es wi t h t he c l ai mant . " ) ;  Lei st  v.  
LI RC,  183 Wi s.  2d 450,  457,  515 N. W. 2d 268 ( 1994)  ( " [ T] he 
cl ai mant  has t he bur den of  pr ovi ng beyond a l egi t i mat e doubt  al l  
t he f act s essent i al  t o t he r ecover y of  compensat i on. " ) .  

12 Schol z,  267 Wi s.  at  41c.  

13 These f i ve f act or s wer e adopt ed f r om Char l es T.  
McCor mi ck,  McCor mi ck' s Handbook of  t he Law of  Evi dence,  § 337,  
at  787- 89 ( 2d ed.  1972) .   See al so 2 Char l es T.  McCor mi ck,  
Handbook of  t he Law of  Evi dence,  § 337,  at  411- 15 ( 5t h ed.  
1999) .   The McFar r en f act or s wer e used,  f or  exampl e,  i n St at e v.  
Bi g John,  146 Wi s.  2d 741,  756,  432 N. W. 2d 576 ( 1988) .  
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¶41 We begi n by appl y i ng t hese f act or s t o t he f i r st  i ssue 

i n t he pr esent  case:  whet her  t he wor ker s ar e empl oyees because 

t hey ar e not  i ndependent  cont r act or s under  Wi s.  St at .  

§ 102. 07( 8) ( b) .   The f i r st  McFar r en f act or  f avor s pl aci ng t he 

bur den on Acui t y I nsur ance as t he par t y i nt er est ed i n changi ng 

t he st at e of  af f ai r s bet ween t he par t i es.   Acui t y I nsur ance i s 

at t empt i ng t o col l ect  addi t i onal  f unds and obt ai n j udi c i al  

r ecogni t i on of  i t s  c l ai m.   

¶42 The second f act or  about  di sf avor ed def enses i s 

i nappl i cabl e.   

¶43 The t hi r d f act or  r el at es t o t he ease of  and access t o 

pr oof .   When f act s l i e pecul i ar l y i n t he knowl edge of  a par t y,  

t hat  par t y shoul d or di nar i l y  bear  t he bur den of  pr oof  on t hat  

i ssue. 14  At  f i r st  gl ance,  t hi s f act or  f avor s pl aci ng t he bur den 

of  pr oof  of  t he st at us of  t he wor ker s at  i ssue on Ol i vas.   He 

may know mor e about  t he wor ker s t han Acui t y I nsur ance.   Yet ,  

McFar r en caut i ons us not  t o over emphasi ze t hi s  f act or :  " Ver y 

of t en one must  pl ead and pr ove mat t er s as t o whi ch hi s adver sar y  

has super i or  access t o t he pr oof . " 15  For  exampl e,  near l y al l  

al l egat i ons r equi r ed of  a pl ai nt i f f  i n t or t  or  br each of  

cont r act  act i ons r el at i ng t o t he def endant ' s act s or  omi ssi ons 

descr i be mat t er s pecul i ar l y wi t hi n t he def endant ' s knowl edge. 16  

                                                 
14 McFar r en,  62 Wi s.  2d at  500.  

15 I d.  ( quot i ng Char l es T.  McCor mi ck,  McCor mi ck' s Handbook 
of  t he Law of  Evi dence,  § 337,  at  787 ( 2d ed.  1972) ) .  

16 2 Char l es T.  McCor mi ck,  Handbook of  t he Law of  Evi dence,  
§ 337,  at  413 ( 5t h ed.  1999) .  
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Addi t i onal l y,  wi t h l i ber al  di scover y,  par t i es ar e pl aced on mor e 

equal  f oot i ng wi t h r egar d t o evi dence.   Ol i vas,  St eve Tenpas,  

and t he wor ker s can pr ovi de Acui t y I nsur ance wi t h i nf or mat i on.   

¶44 The f our t h f act or ,  " f ai r ness, "  has t wo component  

par t s:  ( a)  pr oof  of  except i ons and ( b)  pr oof  of  negat i ves.   

Pr oof  of  except i ons has been " def i ned as pr ovi di ng t hat  one who 

r el i es on an except i on t o a gener al  r ul e or  st at ut e has t he 

bur den of  pr ovi ng t hat  t he case f al l s wi t hi n t he except i on. " 17  

Wi t h r egar d t o pr oof  of  negat i ves:  " [ T] he par t y asser t i ng t he 

negat i ve has t he bur den t o pr ove i t  unl ess t he f act s ar e 

pecul i ar l y wi t hi n t he ot her  par t y ' s knowl edge or  ar e much mor e 

di f f i cul t  f or  t he f or mer  t o pr ove t han t he l at t er . " 18  

¶45 No pr oof  of  except i ons i s i nvol ved her e.   We go t o 

pr oof  of  negat i ves.      

¶46 For  Acui t y I nsur ance t o pr evai l ,  i t  must  af f i r mat i vel y 

pr ove t hat  t he wor ker s ar e empl oyees under  t he Act .   Pr oof  t hat  

t he wor ker s at  i ssue ar e empl oyees i s accompl i shed by pr oof  t hat  

t he wor ker s at  i ssue do not  meet  at  l east  one par t  of  t he 

i ndependent  cont r act or  t est  under  Wi s.  St at .  § 102. 07( 8) .    

¶47 The ar gument  t hat  Acui t y I nsur ance shoul d not  have t o 

pr ove a negat i ve i s not  per suasi ve.   The commonl y st at ed maxi m 

                                                 
17 Bi g John,  146 Wi s.  2d at  756.  

18 McFar r en,  62 Wi s.  2d at  503.  
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t hat  a par t y cannot  be asked t o pr ove a negat i ve19 i s  not  an 

i nvar i abl e t est ,  nor  even al ways a s i gni f i cant  c i r cumst ance.   

Par t i es f r equent l y have t o pr ove a negat i ve.   Wi gmor e expl ai ns 

t hat  " t he bur den i s of t en on one who has a negat i ve asser t i on t o 

pr ove;  a common i nst ance i s t hat  of  a pr omi see al l egi ng 

nonper f or mance of  a cont r act . " 20  A par t y can be r equi r ed t o aver  

and pr ove negat i ve al l egat i ons,  especi al l y when t he al l egat i on 

i s an essent i al  par t  of  t he par t y ' s c l ai m. 21  For  exampl e,  a 

par t y al l egi ng nondel i ver y has t he bur den of  pr ovi ng t hat  i ssue;  

a par t y al l egi ng f ai l ur e t o per f or m has t he bur den of  pr oof ;  a 

par t y al l egi ng t hat  a s i gnat ur e i s a f or ger y has t he bur den of  

pr ovi ng t hat  t he document  was not  s i gned by t he pur por t ed 

si gnat or y.   Thus t hi s f our t h f act or  does not  convi nce us t hat  

t he bur den of  pr oof  of  i ndependent  cont r act or  st at us shoul d be 

on Ol i vas.   

¶48 The f i f t h f act or  exami nes t he j udi c i al  est i mat e of  t he 

pr obabi l i t i es.   " The r i sk of  f ai l ur e of  pr oof  may be pl aced upon 

t he par t y who cont ends t hat  t he mor e unusual  event  has 

occur r ed. " 22  I t  i s  not  unusual  f or  an i nsur ance company t o audi t  
                                                 

19 " St at ement s ar e f ound pr i mar i l y i n ol der  cases t o t he 
ef f ect  t hat  even t hough a par t y i s r equi r ed t o pl ead a f act ,  i t  
i s  not  r equi r ed t o pr ove t hat  f act  i f  i t s  aver ment  i s negat i ve 
r at her  t han af f i r mat i ve i n f or m. "   2 McCor mi ck,  Handbook of  t he 
Law of  Evi dence,  § 337,  at  412 ( 5t h ed.  1999) .   

20 I X Wi gmor e on Evi dence,  § 2486,  at  288 ( Chadbour n r ev.  
1981) .  

21 I d.  

22 2 McCor mi ck,  Handbook of  t he Law of  Evi dence,  § 337,  at  
413 ( 5t h ed.  1999) .  
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an i nsur ed under  a wor ker ' s compensat i on pol i cy and i ncr ease 

pr emi ums.   Si mi l ar l y,  i t  i s  not  unusual  f or  a di sput e t o ar i se 

about  t he st at us of  per sons as empl oyees or  i ndependent  

cont r act or s.   Thi s f act or  f avor s pl aci ng t he bur den on Acui t y 

I nsur ance t o show t hat  Ol i vas f ai l ed t o account  f or  hi s 

empl oyees.  

¶49 Consi der i ng t he r el at i ve wei ght  of  t he McFar r en 

f act or s,  we concl ude t hat  t he bur den of  pr oof  on t he i ssue of  

whet her  t he wor ker s at  i ssue wer e i ndependent  cont r act or s mor e 

appr opr i at el y l i es wi t h Acui t y I nsur ance.  

¶50 Si mi l ar  consi der at i ons l ead us t o concl ude t hat  Acui t y 

I nsur ance bear s t he bur den of  pr oof  t hat  an empl oyment  

r el at i onshi p exi st s bet ween Ol i vas and t he wor ker s at  i ssue.   

Agai n Acui t y I nsur ance i s t he par t y at t empt i ng t o obt ai n 

j udi c i al  r ecogni t i on of  i t s  c l ai m and shoul d bear  t he bur den of  

pr ovi ng why i t  i s  ent i t l ed t o addi t i onal  pr emi ums.   The second 

f act or  i s not  appl i cabl e.   As t o t he t hi r d f act or ,  as we 

expl ai ned pr evi ousl y,  Acui t y I nsur ance can gai n access t o t he 

i nf or mat i on i t  needs.   The f our t h f act or  i s not  r el evant  her e.   

Ther e ar e no except i ons or  negat i ves i nvol ved i n demonst r at i ng 

t he empl oyment  r el at i onshi p.  

¶51 Fi nal l y,  wi t h r egar d t o t he f i f t h f act or ,  di sput es 

about  empl oyment  r el at i onshi ps ar e common i n wor ker ' s 

compensat i on cases;  t he bur den of  pr oof  shoul d be on Acui t y 

I nsur ance,  whi ch i s at t empt i ng t o obt ai n j udi c i al  r ecogni t i on 

t hat  t he r el at i onshi p exi st s.   
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¶52 For  t he r easons st at ed,  we concl ude t hat  Acui t y 

I nsur ance has t he bur den of  pr oof  on bot h i ssues t hat  r esol ve 

t he pr esent  case.  

I V 

 ¶53 Because t hi s di sput e i nvol ves an i nsur ance pol i cy,  we 

exami ne t he t ext  of  t he pol i cy  t o deci de whet her  t he pol i cy,  t he 

Act ,  or  t he common l aw r esol ves t he di sput e.    

¶54 The par t i es do not  expl or e i n det ai l  t he t ext  of  t he 

pol i cy.   On t hi s r evi ew t he par t i es ( and t he nonpar t i es who 

f i l ed a br i ef )  agr ee t hat  t he pol i cy shoul d be under st ood by 

r ef er ence t o t he Act  and t hat  t he Act  gover ns t he r esol ut i on of  

t he di sput e.   

 ¶55 We have exami ned t he pol i cy,  and we agr ee wi t h t he 

par t i es t hat  t he t ext  of  t he i nsur ance pol i cy di r ect s us t o t he 

Act  t o r esol ve t he i ssues pr esent ed.    

 ¶56 Ol i vas pur chased what  appear s t o be a st andar d 

l i abi l i t y  and wor ker ' s compensat i on i nsur ance pol i cy f r om Acui t y  

I nsur ance.   The pol i cy l i s t s onl y Ol i vas as a named i nsur ed.   

The pol i cy expl ai ns t hat  " i f  you [ Ol i vas]  ar e desi gnat ed i n t he 

Decl ar at i ons as .  .  .  [ a] n i ndi v i dual ,  you and your  spouse ar e 

i nsur eds,  but  onl y wi t h r espect  t o t he conduct  of  a busi ness of  

whi ch you ar e t he sol e owner . "   The pol i cy al so pr ovi des 

cover age f or  any empl oyees of  Ol i vas.    

¶57 The pol i cy r equi r es Ol i vas t o pay i nsur ance pr emi ums 

f or  any per sons who subj ect  Acui t y I nsur ance t o exposur e t o 

l i abi l i t y  f or  wor ker ' s compensat i on.   Under  t he pol i cy,  Acui t y  
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I nsur ance pays al l  benef i t s or  compensat i on r equi r ed of  Ol i vas 

under  t he Act .    

¶58 Accor di ng t o t he pol i cy,  t he pr emi um i s cal cul at ed on 

t he f ol l owi ng basi s:   

[ P] ayr ol l  and al l  ot her  r emuner at i on pai d or  payabl e 
dur i ng t he pol i cy per i od f or  t he ser vi ces of :   

1.  Al l  your  of f i cer s and empl oyees engaged i n wor k 
cover ed by t hi s pol i cy;  and  

2.  Al l  ot her  per sons engaged i n wor k t hat  coul d make 
us l i abl e under  Par t  One -  Wor ker s '  Compensat i on 
I nsur ance of  t hi s pol i cy.  

¶59 The pol i cy does not  def i ne " empl oyees"  or  " ot her  

per sons engaged i n wor k t hat  coul d make [ Acui t y I nsur ance]  

l i abl e under  t he Wor ker ' s Compensat i on I nsur ance of  t hi s  

pol i cy. " 23 

¶60 The pol i cy pr ovi des t hat  t he " t er ms of  t hi s i nsur ance 

t hat  conf l i c t  wi t h t he wor ker s '  compensat i on l aw ar e changed by 

t hi s st at ement  t o conf or m t o t hat  l aw. "   The Act  ( Wi s.  St at .  

§ 102. 31)  al so speci f i cal l y pr ovi des t hat  " [ e] ver y cont r act  f or  

t he i nsur ance of  compensat i on pr ovi ded under  t hi s chapt er  or  

agai nst  l i abi l i t y  t her ef or  i s subj ect  t o t hi s chapt er  and 

pr ovi s i ons i nconsi st ent  wi t h t hi s chapt er  ar e voi d. "    

¶61 The pol i cy obvi ousl y di r ect s t he cour t s t o t he Act  t o 

det er mi ne Acui t y I nsur ance' s exposur e t o l i abi l i t y  f or  wor ker ' s  

compensat i on f or  t he wor ker s at  i ssue and t hus t he pr emi ums i t  

                                                 
23 The pol i cy st at es onl y t hat  " ' Empl oyee'  i ncl udes a leased 

worker.  Employee does not  i ncl ude a temporary worker. "  " Leased 
wor ker "  and " t empor ar y wor ker "  ar e def i ned by t he pol i cy,  but  
t hese def i ni t i ons ar e not  r el evant  her e.  
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can char ge.   We t her ef or e concl ude t hat  t he Act ,  not  t he common 

l aw,  gover ns whet her  t he wor ker s at  i ssue ar e i ndependent  

cont r act or s and whet her  t he wor ker s ar e Ol i vas'  empl oyees.  

V 

¶62 The par t i es agr ee,  and so do we,  t hat  i f  t he wor ker s 

at  i ssue ar e i ndependent  cont r act or s under  Wi s.  St at .  

§ 102. 07( 8) ( b) ,  t hey ar e not  empl oyees,  and Acui t y I nsur ance i s 

not  l i abl e f or  t hem under  t he Act  and t he pol i cy.   Acui t y 

I nsur ance t her ef or e woul d not  be ent i t l ed t o addi t i onal  pr emi ums 

f r om Ol i vas.   

¶63 The Act  ( Wi s.  St at .  § 102. 07( 8) ( b) )  est abl i shes a 

ni ne- par t  t est  t o det er mi ne whet her  a per son i s an i ndependent  

cont r act or  and not  an empl oyee f or  pur poses of  wor ker ' s 

compensat i on.   Unl ess al l  par t s of  t he ni ne- par t  t est  ar e met ,  

t he per son i s not  an i ndependent  cont r act or  exempt  f r om t he Act .   

To be an i ndependent  cont r act or ,  a per son must  meet  al l  of  t he 

f ol l owi ng condi t i ons:  

1.  Mai nt ai ns a separ at e busi ness wi t h hi s or  her  own 
of f i ce,  equi pment ,  mat er i al s and ot her  f aci l i t i es.   

2.  Hol ds or  has appl i ed f or  a f eder al  empl oyer  
i dent i f i cat i on number  wi t h t he f eder al  i nt er nal  
r evenue ser vi ce or  has f i l ed busi ness or  sel f -
empl oyment  i ncome t ax r et ur ns wi t h t he f eder al  
i nt er nal  r evenue ser vi ce based on t hat  wor k or  ser vi ce 
i n t he pr evi ous year .   

3.  Oper at es under  cont r act s t o per f or m speci f i c  
ser vi ces or  wor k f or  speci f i c  amount s of  money and 
under  whi ch t he i ndependent  cont r act or  cont r ol s t he 
means of  per f or mi ng t he ser vi ces or  wor k.   

4.  I ncur s t he mai n expenses r el at ed t o t he ser vi ce or  
wor k t hat  he or  she per f or ms under  cont r act .   
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5.  I s r esponsi bl e f or  t he sat i sf act or y compl et i on of  
wor k or  ser vi ces t hat  he or  she cont r act s t o per f or m 
and i s l i abl e f or  a f ai l ur e t o compl et e t he wor k or  
ser vi ce.   

6.  Recei ves compensat i on f or  wor k or  ser vi ce per f or med 
under  a cont r act  on a commi ssi on or  per  j ob or  
compet i t i ve bi d basi s and not  on any ot her  basi s.   

7.  May r eal i ze a pr of i t  or  suf f er  a l oss under  
cont r act s t o per f or m wor k or  ser vi ce.   

8.  Has cont i nui ng or  r ecur r i ng busi ness l i abi l i t i es or  
obl i gat i ons.   

9.  The success or  f ai l ur e of  t he i ndependent  
cont r act or ' s busi ness depends on t he r el at i onshi p of  
busi ness r ecei pt s t o expendi t ur es. 24 

 ¶64 Onl y i f  al l  ni ne par t s of  t hi s t est  f or  i ndependent  

cont r act or s ar e met  wi l l  t he wor ker s at  i ssue f al l  wi t hi n t he 

def i ni t i on of  " i ndependent  cont r act or "  and f al l  out s i de t he 

def i ni t i on of  " empl oyees"  i n t he Act  and t her ef or e out si de t he 

pol i cy.   Acui t y I nsur ance i nsi st s t hat  t he wor ker s at  i ssue f ai l  

t o meet  one or  mor e of  t hi s ni ne- par t  t est .  

 ¶65 We agr ee wi t h Acui t y I nsur ance t hat  Wi s.  St at .  

§ 102. 07( 8) ( b)  pr ovi des t he sol e t est  f or  det er mi ni ng whet her  a 

per son i s an i ndependent  cont r act or  exempt  f r om t he Act ' s 

cover age.   I ndeed,  § 102. 07( 8) ( b)  was amended i n 1989 t o r epl ace 

t he t hen- used t est  f or  di st i ngui shi ng bet ween empl oyees and 

i ndependent  cont r act or s,  a t est  t hat  was based on common- l aw 

                                                 
24 Wi sconsi n St at .  § 102. 07( 8) ( b)  pr ovi des:  " ( b)  An 

i ndependent  cont r act or  i s not  an empl oyee of  an empl oyer  f or  
whom t he i ndependent  cont r act or  per f or ms wor k or  ser vi ces i f  t he 
i ndependent  cont r act or  meet s al l  of  t he f ol l owi ng condi t i ons: "  
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cr i t er i a f or  di st i ngui shi ng bet ween empl oyees and i ndependent  

cont r act or s.    

 ¶66 The ni ne- par t  t est  i n Wi s.  St at .  § 102. 07( 8) ( b)  was 

enact ed t o pr ovi de an easi l y under st ood and easi l y appl i ed t est  

t o det er mi ne who i s an exempt  i ndependent  cont r act or  under  t he 

Act . 25  The Wor ker ' s Compensat i on Advi sor y Counci l 26 st at ed t hat  

" [ t ] hi s r edef i ni t i on i s t o el i mi nat e t he di sput es i nvol v i ng 

cases wher e i nsur ance compani es have col l ect ed pr emi ums f or  

i ndi v i dual s wher e t hey may not  have any l i abi l i t y  and cases 

wher e t hey have not  col l ect ed pr emi ums f r om i ndi v i dual s f or  whom 

t hey ar e l i abl e and empl oyer s who wer e or  wer e not  payi ng 

pr emi ums under  t he mi st aken not i on t hat  t he i ndi v i dual s wor ki ng 

                                                 
25 Jar r et t  v.  LI RC,  2000 WI  App 46,  ¶17,  233 Wi s.  2d 174,  

607 N. W. 2d 326.  

26 The Wor ker ' s Compensat i on Advi sor y Counci l  i s  a counci l  
cr eat ed by st at ut e,  Wi s.  St at .  § 15. 227( 4) .   I t  consi st s of  t he 
f ol l owi ng per sons appoi nt ed by t he Secr et ar y of  Wor kf or ce 
Devel opment :  a desi gnat ed empl oyee of  t he Depar t ment  of  
Wor kf or ce Devel opment  as chai r per son,  f i ve r epr esent at i ves of  
empl oyer s,  and f i ve r epr esent at i ves of  empl oyees.   The Secr et ar y  
of  Wor kf or ce Devel opment  al so appoi nt s t hr ee r epr esent at i ves of  
i nsur er s aut hor i zed t o do wor ker ' s compensat i on i nsur ance 
busi ness i n t hi s st at e as nonvot i ng member s of  t he counci l .   
Wi sconsi n St at .  § 102. 14( 2)  r equi r es t he Advi sor y Counci l  t o 
" advi se t he depar t ment  i n car r y i ng out  t he pur poses of  t hi s 
chapt er .   Such counci l  shal l  submi t  i t s  r ecommendat i ons wi t h 
r espect  t o amendment s t o t hi s chapt er  t o each r egul ar  sessi on of  
t he l egi s l at ur e and shal l  r epor t  i t s  v i ews upon any pendi ng bi l l  
r el at i ng t o t hi s chapt er  t o t he pr oper  l egi s l at i ve commi t t ee. "  
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f or  t hem wer e or  wer e not  empl oyees. " 27  The Advi sor y Counci l  

expect ed t hat  " t hi s pr oposed amendment  woul d c l ar i f y and 

r edef i ne t he t er m i ndependent  cont r act or  so t hat  empl oyer s and 

t hei r  i nsur ance compani es wi l l  be abl e t o i dent i f y whi ch 

empl oyees ar e cover ed by t he Wor ker ' s Compensat i on Act . " 28 

 ¶67 As di scussed ear l i er ,  Acui t y I nsur ance has t he bur den 

t o pr ove f act s f r om whi ch a cour t  coul d r each t he concl usi on of  

l aw t hat  t he wor ker s at  i ssue f ai l  t o sat i sf y at  l east  one par t  

of  t he ni ne- par t  t est  and t her ef or e ar e not  i ndependent  

cont r act or s under  Wi s.  St at .  § 102. 07( 8) ( b) .   The det er mi nat i on 

of  whet her  t he f act s f ul f i l l  a st at ut or y st andar d i s a quest i on 

of  l aw t hat  t hi s cour t  det er mi nes i ndependent l y of  t he c i r cui t  

cour t  and cour t  of  appeal s.  

 ¶68 I n det er mi ni ng whet her  t he wor ker s at  i ssue f ai l  t o 

meet  at  l east  one par t  of  t he ni ne- par t  t est ,  we l ook t o t he 

r ecor d and t o deci s i ons of  t he Labor  & I ndust r y Revi ew 

Commi ssi on ( LI RC)  f or  gui dance on t he i nt er pr et at i on and 

appl i cat i on of  Wi s.  St at .  § 102. 07( 8) ( b) .   LI RC i s  t he 

admi ni st r at i ve body t hat  r egul ar l y r evi ews wor ker ' s compensat i on 

c l ai ms.   Al t hough we ar e not  bound by LI RC' s r easoni ng,  

                                                 
27 Thi s expl anat or y l anguage f r om t he Wor ker ' s Compensat i on 

Advi sor y Counci l  can be f ound i n a document  ent i t l ed " Pl ai n 
Language Anal ysi s of  I ndependent  Cont r act or  Recommendat i on"  
cont ai ned i n t he l egi s l at i ve f i l e f or  1989 Wi s.  Act  64,  on f i l e 
wi t h t he Legi s l at i ve Ref er ence Bur eau,  Madi son,  WI .   See al so 
Jar r et t ,  233 Wi s.  2d 174,  ¶17.  

28 I d.   Thi s l egi s l at i ve hi st or y i s set  f or t h i n gr eat er  
det ai l  i n Jar r et t ,  233 Wi s.  2d 174,  ¶17,  and i n t he nonpar t i es '  
br i ef .   
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concl usi ons,  or  i nt er pr et at i ons of  t he l aw,  LI RC' s speci al i zed 

knowl edge and exper i ence can hel p t hi s cour t  i n appl y i ng t he 

ni ne- par t  t est  i n Wi s.  St at .  § 102. 07( 8) ( b) . 29 

 ¶69 I n James v.  B&P Dr ywal l ,  WC Cl ai m No.  1999- 051348 

( LI RC Jul y 28,  2000) ,  LI RC had t o deci de whet her  a subcont r act or  

who i nst al l ed dr ywal l  was an i ndependent  cont r act or  or  an 

empl oyee cover ed under  t he Act .   The dr ywal l  i nst al l er  was pai d 

on a per - j ob basi s f or  pr oj ect s he accept ed f r om ot her  

cont r act or s.   The dr ywal l  i nst al l er  suppl i ed hi s  own t ool s,  and 

t he cont r act or s pr ovi ded t he dr ywal l  sheet s.   Based on t hese 

f act s,  LI RC concl uded t hat  t he dr ywal l  i nst al l er  who appl i ed f or  

wor ker ' s compensat i on was not  an i ndependent  cont r act or . 30 

                                                 
29 For  a di scussi on of  t he def er ence due t o admi ni st r at i ve 

deci s i ons on quest i ons of  l aw,  see Raci ne Har l ey- Davi dson,  I nc.  
v.  Wi s.  Di v.  of  Hear i ngs & Appeal s,  2006 WI  86,  ¶¶8- 20,  292 
Wi s.  2d 549,  717 N. W. 2d 184.  

30 LI RC det er mi ned t hat  t he f i r s t  par t  of  t he ni ne- par t  
t est ,  t hat  i s ,  t hat  t he wor ker  mai nt ai ns a separ at e busi ness 
wi t h hi s or  her  own of f i ce,  equi pment ,  mat er i al s,  and ot her  
f aci l i t i es,  was not  met  i n James.   Accor di ng t o t he evi dence 
pr esent ed,  t he dr ywal l  i nst al l er  kept  hi s suppl i es i n a bucket  
i n t he basement ,  di d not  have an of f i ce or  home of f i ce,  di d not  
have a busi ness car d,  di d not  set  asi de any space f or  busi ness 
pur poses,  di d not  have a busi ness phone l i ne or  of f i ce 
equi pment ,  and di d not  keep any r ecor ds except  t hose needed f or  
i ncome t ax pur poses.      

I n t he pr esent  case,  i n cont r ast  t o James,  no evi dence was 
pr esent ed r egar di ng whet her  t he wor ker s mai nt ai ned a separ at e 
busi ness,  wher e t hey kept  t hei r  t ool s,  and what  f aci l i t i es t hey 
mai nt ai ned.   We cannot  j ust  assume,  wi t hout  any evi dence,  t hat ,  
l i ke i n James,  t hese wor ker s kept  t hei r  t ool s i n a bucket  at  
t hei r  homes and di d not  have any equi pment  associ at ed wi t h 
r unni ng one' s own busi ness.  



No.  2005AP685   

 

24 
 

 ¶70 LI RC concl uded t hat  t he dr ywal l  i nst al l er  i n James 

f ai l ed t he sevent h,  ei ght h,  and ni nt h par t s of  t he t est  and 

t her ef or e was not  an i ndependent  cont r act or .   The dr ywal l  

i nst al l er  had no cont i nui ng or  r ecur r i ng busi ness l i abi l i t i es or  

obl i gat i ons or  over head.   He had onl y a f ew t ool s t hat  di d not  

r equi r e f r equent  mai nt enance or  r epl acement .   LI RC opi ned t hat  

mi nor  or  t r i v i al  expenses l i ke t hese coul d not  r esul t  i n t he 

success or  f ai l ur e of  t he busi ness,  as envi s i oned by t he ni nt h 

par t  of  t he t est .   Because t he dr ywal l  i nst al l er ' s " busi ness"  

consi st ed of  pr ovi di ng ser vi ces wi t h no over head,  LI RC concl uded 

t hat  t he dr ywal l  i nst al l er  di d not  have r ecur r i ng expenses t hat  

coul d cause hi m t o t ake a l oss on any i ndi v i dual  pr oj ect .  

¶71 Appl y i ng t he t eachi ngs of  James and exami ni ng t he 

r ecor d i n t he pr esent  case,  we concl ude t hat  t he wor ker s i n t he 

pr esent  case f ai l ed t he sevent h and ni nt h par t s of  t he t est .   

Each wor ker  i n t he pr esent  case suppl i ed onl y l abor  and si mpl e 

t ool s l i ke hammer s t hat  do not  r equi r e f r equent  r epai r  or  

r epl acement .   The wor ker s at  i ssue di d not  have t o pur chase 

t hei r  own dr ywal l  sheet s.   Ther e was no r i sk t hat  t he wor ker s 

woul d suf f er  a l oss on any of  t he j obs.   They wer e pai d onl y f or  

t he l abor  t hey put  i n,  and t hey di d not  cont r ol  any of  t he ot her  

cost s i nvol ved wi t h t he pr oj ect .   Thei r  success was not  r el at ed 

                                                                                                                                                             
I n an unpubl i shed deci s i on,  t he cour t  of  appeal s af f i r med 

LI RC' s deci s i on t hat  t he dr ywal l  i nst al l er  was not  an 
i ndependent  cont r act or  under  Wi s.  St at .  § 102. 07( 8) ( b) .   B&P 
Dr ywal l  v.  LI RC,  2001AP1422,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  
May 7,  2002) .  
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t o t he r el at i onshi p of  busi ness r ecei pt s t o expendi t ur es,  but  

r at her  t o how much l abor  t hey wer e wi l l i ng t o pr ovi de.  

¶72 I n r eachi ng t hi s  concl usi on of  l aw,  we di sagr ee wi t h 

t he concl usi on of  l aw t he ci r cui t  cour t  r eached.   The ci r cui t  

cour t  di d not  anal yze t he f act s wi t h r espect  t o each par t  of  t he 

ni ne- par t  t est  i n r eachi ng i t s  concl usi on of  l aw t hat  t he 

wor ker s at  i ssue ar e i ndependent  cont r act or s.   The ci r cui t  cour t  

suppor t ed i t s concl usi on of  l aw wi t h t he f ol l owi ng f act s:  each 

of  t he wor ker s at  i ssue owned hi s own equi pment ;  each r ecei ved a 

For m 1099 f or  t ax pur poses;  t he wor ker s at  i ssue agr eed on how 

compensat i on woul d be di st r i but ed;  t he compensat i on was 

di st r i but ed accor di ng t o t he agr eement ;  each wor ker  at  i ssue was 

equal l y r esponsi bl e t o compl et e t he j ob sat i sf act or i l y ;  each r an 

t he same r i sk of  nonpayment  ( whi ch i s mi ni mal )  because Tenpas 

pr ovi ded t he suppl i es;  t he onl y r i sk was nonpayment  by Tenpas.    

¶73 Even dr awi ng i nf er ences f r om t he r ecor d t o suppor t  t he 

c i r cui t  cour t ' s  concl usi on of  l aw t hat  t he wor ker s at  i ssue wer e 

i ndependent  cont r act or s,  we concl ude t hat  t he wor ker s f ai l ed at  

l east  one of  t he ni ne par t s of  t he t est .   

¶74 We t her ef or e concl ude t hat  Acui t y I nsur ance sat i sf i ed 

i t s bur den t o pr ove t hat  t he wor ker s at  i ssue f ai l ed t o meet  at  

l east  one par t  of  t he ni ne- par t  t est  and t her ef or e do not  
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qual i f y as i ndependent  cont r act or s.   The wor ker s ar e empl oyees 

under  Wi s.  St at .  § 102. 07( 8) ( a) . 31    

¶75 Acui t y I nsur ance ar gues,  based on Jar r et t  v.  LI RC,  

2000 WI  App 46,  233 Wi s.  2d 174,  607 N. W. 2d 326,  t hat  t he 

concl usi on t hat  t he wor ker s at  i ssue ar e not  i ndependent  

cont r act or s ends t he i nqui r y and Acui t y I nsur ance wi ns t he case.    

¶76 I n Jar r et t ,  233 Wi s.  2d 174,  ¶17,  t he cour t  of  appeal s 

concl uded t hat  " Wi s.  St at .  § 102. 07( 8) ( b)  was i nt ended t o 

pr ovi de t he sol e t est  f or  det er mi ni ng whet her  a wor ker  i s an 

i ndependent  cont r act or  under  t he Act .  .  .  .  [ T] he l egi s l at ur e 

i nt ended § 102. 07 t o cr eat e t wo cl asses of  per sons,  empl oyees 

and i ndependent  cont r act or s,  and t o pr ovi de t he met hod f or  

det er mi ni ng whet her  a per son i s an i ndependent  cont r act or . "  

¶77 Jar r et t ,  however ,  cannot  be i nt er pr et ed,  as Acui t y 

I nsur ance ur ges,  as endi ng t he i nqui r y i n t he pr esent  case and 

compl et el y r esol v i ng t he di sput e.   Jar r et t  i s  i napposi t e.   

¶78 I n Jar r et t ,  Jar r et t  was hel d t o be an i ndependent  

cont r act or ,  not  an empl oyee.   Consequent l y,  i n Jar r et t  nei t her  

LI RC nor  t he cour t  of  appeal s had t o exami ne whet her  an 

empl oyment  r el at i onshi p exi st ed under  t he Act  bet ween Jar r et t  

and hi s al l eged empl oyer ,  t hat  i s ,  whet her  Jar r et t ' s  i nj ur y was 

sust ai ned whi l e he was i n t he ser vi ce of  t he al l eged empl oyer .   

                                                 
31 Wi sconsi n St at .  § 102. 07( 8) ( a)  pr ovi des t hat  " ever y 

i ndependent  cont r act or  [ who does not  sat i sf y t he ni ne- par t  t est  
under  § 102. 07( 8) ( b) ]  i s  an empl oyee of  any empl oyer  under  t hi s  
chapt er  f or  whom he or  she i s  per f or mi ng ser vi ce i n t he cour se 
of  t he t r ade,  busi ness,  pr of essi on or  occupat i on of  such 
empl oyer  at  t he t i me of  t he i nj ur y. "        



No.  2005AP685   

 

27 
 

I n Jar r et t ,  t he i nqui r y under  Wi s.  St at .  § 102. 07( 8) ( b)  was t he 

end of  t he i nqui r y under  t he c i r cumst ances of  t hat  case.  

¶79 I n t he pr esent  case,  af t er  det er mi ni ng t hat  t he 

wor ker s ar e empl oyees,  not  i ndependent  cont r act or s,  we must  

pr oceed t o deci de whet her  an empl oyment  r el at i onshi p exi st s 

bet ween t he wor ker s and t he al l eged empl oyer ,  an i ssue t hat  di d 

not  ar i se i n Jar r et t . 32   

¶80 Si mpl y concl udi ng t hat  t he wor ker s at  i ssue ar e 

empl oyees and not  exempt  i ndependent  cont r act or s wi t hi n t he Act  

does not  mean t hat  Acui t y I nsur ance can col l ect  addi t i onal  

i nsur ance pr emi ums f r om Ol i vas f or  t he wor ker s at  i ssue.   The 

next  quest i on we must  addr ess i s whet her  t hese wor ker s ar e 

empl oyees of  Ol i vas.  

VI  

¶81 Even i f  t he wor ker s at  i ssue ar e empl oyees ( and not  

i ndependent  cont r act or s under  t he Act ) ,  Ol i vas ar gues t hat  

Acui t y I nsur ance i s not  l i abl e f or  t hese wor ker s under  Ol i vas'  

pol i cy unl ess Acui t y I nsur ance pr oves t hat  t he wor ker s ar e 

Ol i vas'  empl oyees,  t hat  i s ,  unl ess Acui t y I nsur ance pr oves t hat  

an empl oyer - empl oyee r el at i onshi p exi st s bet ween t he wor ker s at  

i ssue and Ol i vas.  

                                                 
32 Af t er  exami ni ng Jar r et t ,  LI RC has r ecent l y concl uded t hat  

t he appr oach we use i s t he cor r ect  one,  namel y,  a deci s i on i s 
made under  Wi s.  St at .  § 102. 07( 8) ( b) .   Then,  when t he i ssue i s 
posed,  a deci s i on i s made under  Wi s.  St at .  § 102. 07( 4)  r egar di ng 
t he empl oyer - empl oyee r el at i onshi p.   St .  John v.  The Last  
Det ai l ,  WC Cl ai m No.  1995007051 ( LI RC Feb.  28,  2000) .  
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¶82 The Act  def i nes an empl oyee i n Wi s.  St at .  § 102. 07.   

Subsect i on ( 4) ( a)  def i nes an empl oyee as a " per son i n t he 

ser vi ce of  anot her  under  any cont r act  of  hi r e,  expr ess or  

i mpl i ed .  .  .  i f  empl oyed wi t h t he knowl edge,  act ual  or  

const r uct i ve,  of  t he empl oyer  .  .  .  . "   Subsect i on ( 4) ( a) 2.  

excl udes as an empl oyee " [ a] ny per son whose empl oyment  i s not  i n 

t he cour se of  a t r ade,  busi ness,  pr of essi on or  occupat i on of  t he 

empl oyer  .  .  .  . "  

¶83 The concept  t hat  an empl oyee i s i n t he ser vi ce of  

anot her  i n t he cour se of  a t r ade,  busi ness,  pr of essi on,  or  

occupat i on of  an empl oyer  al so appear s i n Wi s.  St at .  

§ 102. 07( 8) ( a) ,  whi ch pr ovi des t hat  a wor ker  who does not  

sat i sf y any par t  of  t he ni ne- par t  t est  f or  i ndependent  

cont r act or s i s an " empl oyee of  any empl oyer  under  t hi s chapt er  

f or  whom he or  she i s per f or mi ng ser vi ce i n t he cour se of  t he 

t r ade,  busi ness,  pr of essi on or  occupat i on of  such 

empl oyer  .  .  .  . "    

¶84 Key t o def i ni ng an empl oyee under  t he Act ,  t hen,  i s 

t he concept  t hat  an empl oyee i s " i n t he ser vi ce of  anot her  i n 

t he cour se of  a t r ade,  busi ness,  pr of essi on or  occupat i on of  an 

empl oyer . "   Cl ear l y t he Act  does not  i mpose wor ker ' s 

compensat i on l i abi l i t y  on an empl oyer  when t he empl oyer  does not  

have an empl oyer - empl oyee r el at i onshi p wi t h an i nj ur ed per son.   

The Act  gover ns empl oyer s and t hei r  empl oyees.   " The f oundat i on 

of  t he Wor kmen' s Compensat i on Act  i s t he exi st ence of  an act ual  

empl oyer - empl oye [ s i c]  r el at i onshi p. "   Wendl andt  v.  I ndus.  

Comm' n,  256 Wi s.  62,  67,  39 N. W. 2d 854 ( 1949) .   
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¶85 A suf f i c i ent  nexus must  exi st  bet ween Ol i vas and t he 

wor ker s at  i ssue t o enabl e t hi s cour t  t o concl ude t hat  t hese 

wor ker s ar e i n t he ser vi ce of  Ol i vas i n t he cour se of  Ol i vas'  

t r ade,  busi ness,  or  occupat i on.   Ol i vas'  wor ker ' s i nsur ance 

pol i cy does not  cover  ever y per son who i s an empl oyee of  some 

empl oyer ;  i t  cover s onl y empl oyees i n t he ser vi ce of  Ol i vas.    

¶86 The most  r ecent  case i nt er pr et i ng Wi s.  St at .  

§ 102. 07( 4) ( a)  and i t s def i ni t i on of  " empl oyee"  i s Labor  Ready,  

I nc.  v.  LI RC,  2005 WI  App 153,  285 Wi s.  2d 506,  702 N. W. 2d 27.   

Labor  Ready was a t empor ar y hel p agency t hat  oper at ed as a 

hi r i ng hal l .   The appl i cant  f or  wor ker ' s compensat i on was 

i nj ur ed at  Labor  Ready' s f aci l i t i es,  whi l e t he appl i cant  was 

awai t i ng a poss i bl e j ob assi gnment .   The cour t  of  appeal s 

af f i r med LI RC' s deci s i on t hat  t he appl i cant  was an empl oyee of  

Labor  Ready under  § 102. 07( 4) ( a)  when he was i nj ur ed.    

¶87 I n det er mi ni ng t he exi st ence of  an empl oyer - empl oyee 

r el at i onshi p under  t he Act ,  t he cour t  of  appeal s appl i ed t he 

t est  est abl i shed i n Kr ess Packi ng Co.  v.  Kot t wi t z,  61 

Wi s.  2d 175,  182,  212 N. W. 2d 97 ( 1973) .   Al t hough t he Kr ess 

Packi ng t est  has been suppl ant ed by Wi s.  St at .  § 102. 08( b)  f or  

deci di ng i ndependent  cont r act or  st at us f or  pur poses of  t he Act , 33 

t he Labor  Ready case demonst r at es t hat  t he Kr ess Packi ng t est  

cont i nues t o have vi t al i t y  i n det er mi ni ng whet her  a per son i s an 

empl oyee under  Wi s.  St at .  § 102. 07( 4) ( a) .  

                                                 
33 See Jar r et t ,  233 Wi s.  2d 174,  ¶17 ( " Wi sconsi n St at .  

§ 102. 07( 8) ( b)  .  .  .  r epl aced t he pr evi ous cr i t er i a f or  
det er mi ni ng i ndependent  cont r act or  st at us under  t he Act . " ) .  
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¶88 Kr ess Packi ng est abl i shed t he pr i mar y t est  f or  

det er mi ni ng an empl oyer - empl oyee r el at i onshi p:  Does t he al l eged 

empl oyer  have a r i ght  t o cont r ol  t he det ai l s of  t he wor k?34  I n 

assessi ng t he r i ght  t o cont r ol ,  f our  secondar y f act or s ar e 

consi der ed:   ( 1)  di r ect  evi dence of  t he exer ci se of  t he r i ght  of  

cont r ol ,  ( 2)  met hod of  payment  of  compensat i on,  ( 3)  f ur ni shi ng 

of  equi pment  or  t ool s f or  t he per f or mance of  t he wor k,  and ( 4)  

r i ght  t o f i r e or  t er mi nat e t he empl oyment  r el at i onshi p. 35    

¶89 The Kr ess Packi ng t est  i s  f act - speci f i c .   Car ef ul l y 

exami ni ng t he r ecor d,  t he cour t  of  appeal s concl uded i n Labor  

Ready t hat  t he appl i cant  was an empl oyee of  Labor  Ready because 

Labor  Ready had exer ci sed cont r ol  of  t he appl i cant  even bef or e 

t he appl i cant  was assi gned t o a j ob.   The cour t  of  appeal s 

emphasi zed t hat  Labor  Ready pr ovi ded t he f aci l i t y  at  whi ch t he 

appl i cant  was r equi r ed t o appear  and wai t .   Fur t her mor e,  Labor  

Ready document ed t he appl i cant ' s st at us as an empl oyee.   The 

f or ms pr epar ed by Labor  Ready and si gned by t he appl i cant  

r ef er r ed t o t he appl i cant  as an empl oyee;  t he appl i cant  

compl et ed an Empl oyee Wi t hhol di ng Al l owance Cer t i f i cat e ( W- 4)  

f or  i ncome t ax pur poses;  t he appl i cant  was pai d by Labor  Ready,  

not  t he cust omer  t o whom t he appl i cant  woul d be assi gned.   Al l  

t hese f act s l ed t he cour t  of  appeal s t o concl ude t hat  t he 

" par t i es have suf f i c i ent  r el evant  i ndi c i a of  an empl oyer -

                                                 
34 Kr ess Packi ng Co.  v.  Kot t wi t z,  61 Wi s.  2d 175,  182,  212 

N. W. 2d 97 ( 1973) .  

35 I d.  
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empl oyee r el at i onshi p .  .  .  [ and]  f or  pur poses of  wor ker ' s 

compensat i on st at ut es,  [ t he appl i cant ]  was Labor  Ready' s 

empl oyee at  t he t i me he was i nj ur ed.   See Wi s.  St at .  

§ 102. 07( 4) ( a) . " 36       

¶90 LI RC cases al so demonst r at e t hat  t he Kr ess Packi ng 

t est  cont i nues t o have vi t al i t y  i n det er mi ni ng whet her  a 

suf f i c i ent  empl oyer - empl oyee r el at i onshi p exi st s under  t he Act  

bet ween an appl i cant  and an al l eged empl oyer .  

¶91 For  i nst ance,  i n Ni ckel l  v.  Count y of  Kewaunee,  WC 

Cl ai m No.  94064155 ( LI RC Sept .  24,  1996) ,  LI RC addr essed t he 

wor ker ' s compensat i on c l ai m of  a car egi ver  who was i ndi sput abl y 

an empl oyee under  t he Act .   The i ssue t o be deci ded was i n whose 

ser vi ce t he car egi ver - empl oyee was f or  pur poses of  wor ker ' s 

compensat i on.   I n answer i ng t hi s quest i on,  LI RC exami ned t he 

Kr ess Packi ng secondar y f act or s ,  f ocusi ng on who hi r ed t he 

car egi ver ,  who had t he abi l i t y  t o f i r e t he car egi ver ,  and who 

ul t i mat el y pai d t he car egi ver ' s wages.   Acknowl edgi ng t hat  " t hi s  

case i s not  so c l ear - cut , "  LI RC concl uded t hat  t he f act or s 

wei ghed i n f avor  of  hol di ng t hat  an empl oyee- empl oyer  

r el at i onshi p exi st ed bet ween t he car egi ver  and t he count y,  not  

bet ween t he car egi ver  and t he per son car ed f or .   The count y 

ar r anged t he gener al  t er ms of  empl oyment  and ul t i mat el y pai d f or  

                                                 
36 Labor  Ready,  I nc.  v.  LI RC,  2005 WI  App 153,  ¶17,  285 

Wi s.  2d 506,  702 N. W. 2d 27.   The cour t  of  appeal s went  on t o 
concl ude t hat  t he appl i cant - empl oyee was per f or mi ng ser vi ce 
gr owi ng out  of  and i nci dent al  t o hi s or  her  empl oyment  under  
Wi s.  St at .  § 102. 03( 1) .    
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t he car egi ver ' s ser vi ces,  even t hough t he car egi ver ' s di r ect  

ser vi ces wer e not  r ender ed t o t he count y. 37   

¶92 Wi t h t he Kr ess Packi ng t est  i n mi nd and t hese exampl es 

of  t he appl i cat i on of  t he t est ,  we r evi ew t he f act s of  t he 

pr esent  case t o consi der  whet her  t her e ar e suf f i c i ent  i ndi c i a of  

an empl oyer - empl oyment  r el at i onshi p under  t he Act  bet ween Ol i vas 

and t he wor ker s at  i ssue.   

¶93 Ol i vas ar gues t hat  t he r ecor d demonst r at es he was a 

go- bet ween,  mi ddl eman,  or  br oker  and t hat  t he wor ker s at  i ssue 

wer e not  i n hi s ser vi ce.    

¶94 Accor di ng t o Acui t y I nsur ance,  Ol i vas occupi ed a 

s i gni f i cant  l eader shi p r ol e among t he wor ker s at  i ssue.   Acui t y  

                                                 
37 I n Day v.  Vi l l age of  Gr eendal e,  WC Cl ai m No.  94005719 

( LI RC May 18,  1995) ,  an appl i cant  f or  wor ker ' s compensat i on was 
i nj ur ed dur i ng a physi cal  agi l i t y  t est  bef or e bei ng hi r ed.   I n 
det er mi ni ng whet her  t he per son qual i f i ed f or  wor ker ' s 
compensat i on,  LI RC r el i ed on t he Kr ess Packi ng f act or s i n 
assessi ng t he empl oyment  r el at i onshi p bet ween t he par t i es.   LI RC 
r ef used t o adopt  t he appl i cant ' s ar gument  t hat  t he pot ent i al  
empl oyer  " cont r ol l ed"  t he per f or mance of  t he t est .   LI RC 
concl uded t hat  t he agi l i t y  t est  was vol unt ar y and t hat  t he Kr ess 
Packi ng t est  was not  sat i sf i ed.  

I n Ambr ose v.  Har l ey Vandeveer  Tr ust ,  WC Cl ai m No.  86- 39393 
( Feb.  28,  1989) ,  LI RC appl i ed t he Kr ess Packi ng t est  t o 
det er mi ne whet her  an empl oyee- empl oyer  r el at i onshi p exi st ed 
bet ween a car egi ver  and a t r ust  f or  t he benef i t  of  t he per son 
f or  whom car e was pr ovi ded.   LI RC hel d t hat  t he per son f or  whom 
car e was pr ovi ded admi ni st er ed her  own af f ai r s and r eser ved t he 
r i ght  t o cont r ol  t he det ai l s of  t he car egi ver ' s empl oyment  and 
t o t er mi nat e t he car egi ver ' s empl oyment .   The t r ust ,  accor di ng 
t o LI RC,  was a condui t  f or  compensat i on.   The car egi ver  was not  
an empl oyee of  t he t r ust  under  Wi s.  St at .  § 102. 07( 4) .   Thi s 
deci s i on was af f i r med by t he cour t  of  appeal s i n an unpubl i shed 
deci s i on.   Ambr ose v.  LI RC,  1990AP440,  unpubl i shed sl i p op.  
( Wi s.  Ct .  App.  Oct .  23,  1990) .  
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I nsur ance poi nt s  t o t he f act  t hat  Ol i vas communi cat ed wi t h 

cont r act or s about  wor k oppor t uni t i es and about  t he det ai l s of  

each assi gnment ——i nf or mat i on whi ch he t hen r el ayed t o t he 

wor ker s at  i ssue;  Ol i vas al so r ecei ved payment  on behal f  of  t he 

wor ker s at  i ssue and r ecei ved t he 1099 t ax f or m f r om Tenpas.    

¶95 The ci r cui t  cour t ,  t he cour t  of  appeal s,  and t hi s 

cour t  do not  agr ee wi t h Acui t y  I nsur ance' s char act er i zat i on of  

t he r ecor d.   The cour t s accept  Ol i vas'  posi t i on t hat  t he f act s 

pr ove he was j ust  a go- bet ween,  mi ddl eman,  or  br oker . 38   

¶96 Accor di ng t o Ol i vas'  and a wor ker ' s t est i mony ( whi ch 

t he ci r cui t  cour t  appar ent l y f ound cr edi bl e) ,  t he wor ker s at  

i ssue wer e dr ywal l  i nst al l er s.   Ol i vas got  t he j obs on behal f  of  

t he wor ker s at  i ssue because he was abl e t o speak Engl i sh.   He 

di d not  cont r ol  t he det ai l s of  t he wor ker s '  wor k.   He di d not  

or der  t he wor ker s at  i ssue t o hang a cer t ai n number  of  dr ywal l  

sheet s.   He di d not  set  t hei r  wor ki ng hour s. 39  He di d not  set  

                                                 
38 For  a LI RC case i n whi ch LI RC had t o deci de whose 

empl oyee t he appl i cant  was af t er  i t  det er mi ned t he appl i cant  was 
not  an i ndependent  cont r act or  under  Wi s.  St at .  § 102. 07( 8) ( b) ,  
see St .  John v.  The Last  Det ai l ,  WC Cl ai m No.  1995007051 ( Feb.  
28,  2000) .   I n t hat  case,  Reed ( who was i n t he const r uct i on 
busi ness)  ar r anged a gar age r emodel i ng pr oj ect  as a f avor  t o hi s 
i n- l aws.   The r oof er  wor ki ng on t he gar age was i nj ur ed.   Reed 
ar gued t hat  he di d not  have an empl oyer - empl oyee r el at i onshi p 
wi t h t he r oof er .   LI RC concl uded t hat  Reed was not  a mi ddl eman 
and t hat  when he was i nj ur ed,  t he r oof er  was per f or mi ng ser vi ces 
f or  Reed.  

39 At  t r i al ,  Ol i vas t est i f i ed t o t he f ol l owi ng:  " Q.  Di d you 
t el l  t he ot her  wor ker s what  hour s t hey had t o wor k? A.  No,  I  
never  sai d anyt hi ng t o t hem. "   



No.  2005AP685   

 

34 
 

t hei r  compensat i on.   He di d not  pay t hem an hour l y wage.   The 

gr oup deci ded t he di st r i but i on of  t he per - j ob payment .    

¶97 Ol i vas di d not  exer ci se t he l evel  of  cont r ol  t hat  one 

woul d or di nar i l y  expect  f r om an empl oyer .   I ndeed,  he appar ent l y 

di d not  have a r i ght  t o cont r ol  t he wor ker s.   Thus,  Ol i vas does 

not  sat i sf y t he Kr ess Packi ng pr i mar y cont r ol  t est .  

¶98 Nor  does Ol i vas sat i sf y t he Kr ess Packi ng secondar y 

f act or s.   As t o t he f i r st  f act or ,  Ol i vas di d not  exer ci se 

cont r ol  over  t he det ai l s of  t he wor ker s '  wor k.   Admi t t edl y,  

Ol i vas di d hel p t r ai n t wo of  hi s col l eagues who l acked pr i or  

exper i ence i n dr ywal l  hangi ng.   Thi s f act or  al one,  however ,  wi l l  

not  cr eat e an empl oyer - empl oyee r el at i onshi p bet ween t he par t i es 

wi t hout  ot her  evi dence of  " cont r ol . "    

¶99 Second,  Tenpas,  not  Ol i vas,  det er mi ned how much woul d 

be pai d f or  each j ob,  based on t he si ze and compl exi t y of  t he 

j ob.   Then t he wor ker s at  i ssue and Ol i vas,  not  Ol i vas al one,  

det er mi ned how t he pr oceeds f r om t he j ob woul d be di st r i but ed.   

Accor di ng t o t he r ecor d,  t he wor ker s and Ol i vas agr eed t hat  

t hose wi t h t he most  exper i ence,  who coul d hang mor e dr ywal l  

sheet s,  woul d r ecei ve gr eat er  compensat i on.   Ol i vas di d not  pay 

t he wor ker s unt i l  Tenpas pai d Ol i vas. 40    

¶100 Thi r d,  each wor ker  suppl i ed hi s own equi pment ,  l i ke 

hammer s and ot her  t ool s,  as necessar y.   Ol i vas,  l i ke t he ot her  

                                                 
40 When asked at  t r i al  " Does Mi guel  [ Ol i vas]  ever  pay you 

when St eve [ Tenpas]  doesn' t  pay hi m?, "  one of  t he cowor ker s 
answer ed " No. "   
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wor ker s,  br ought  equi pment  onl y f or  hi msel f .   Tenpas——not  

Ol i vas——suppl i ed t he dr ywal l  sheet s f or  each pr oj ect .    

¶101 Four t h,  Ol i vas had no i ndi v i dual  r i ght  t o hi r e or  f i r e 

any of  t he wor ker s at  i ssue.   Just  as t he wor ker s at  i ssue and 

Ol i vas col l ect i vel y deci ded t hei r  compensat i on ar r angement ,  so,  

t oo,  t hey deci ded whet her  t hey woul d per mi t  ot her s t o wor k wi t h 

t hem.   Somet i mes t hey al l owed ot her s t o assi st  t hem on l ar ger  

pr oj ect s;  Ol i vas di d not  cont r ol  t hat  deci s i on. 41  The wor ker s at  

i ssue had not  f i r ed anyone,  and i nst ead,  each wor ker  coul d 

deci de f or  hi msel f  whet her  he wi shed t o wor k on a pr oj ect .   

Wor ker s had qui t  j obs,  on t hei r  own t er ms and wi t hout  need of  

Ol i vas'  per mi ssi on.   Ther e was no cont r act ,  expr ess or  i mpl i ed,  

bi ndi ng t hese wor ker s t o Ol i vas or  Ol i vas t o t hese wor ker s.   

¶102 Al t hough under  Kr ess Packi ng " a benef i t  conf er r ed does 

not  necessar i l y  poi nt  t o an empl oyee- empl oyer  r el at i onshi p, " 42 we 

may consi der  i n det er mi ni ng whet her  t he wor ker s at  i ssue wer e i n 

t he ser vi ce of  Ol i vas whet her  t hey conf er r ed a benef i t  upon 

Ol i vas.   Ol i vas r ecei ved no pecuni ar y gai n f r om hi s r el at i onshi p 

                                                 
41 At  t r i al ,  Ol i vas t est i f i ed t o t he f ol l owi ng:  " Q.  Di d you 

ever  add peopl e t o t he gr oup?  A.  When i t  was a bi gger  j ob,  we 
woul d al l  agr ee t o br i ng one ot her  per son.   I t  woul d depend on 
t he j ob t hat  we wer e doi ng.   Q.  And t he deci s i on was made by t he 
gr oup?  A.  Yes.   Q.  I t  wasn' t  made by you?  A.  No. "   

42 Kr ess Packi ng,  61 Wi s.  2d at  181.   Whet her  t he wor ker  
pr ovi des a " benef i t "  t o t he al l eged empl oyer  i s not  t he 
di sposi t i ve f act or  i n est abl i shi ng an empl oyer - empl oyee 
r el at i onshi p bet ween t he par t i es.   Lange v.  DI LHR,  40 
Wi s.  2d 618,  162 N. W. 2d 645 ( 1968)  ( " somet hi ng mor e t han an 
i nci dent al  benef i t  t o t he c l ai med empl oyer  must  be f ound t o l i nk 
t he asser t ed empl oyer  and asser t ed empl oye [ s i c] " ) .  
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t o t he wor ker s.   Each wor ker  at  i ssue,  and Ol i vas,  r ecei ved 

r emuner at i on accor di ng t o a deci s i on of  t he gr oup.   Ol i vas 

di st r i but ed Tenpas'  payment  wi t hout  t aki ng an ext r a shar e.   At  

t r i al ,  Ol i vas expl ai ned he " di d not  have any gai ns"  or  pr of i t  

f r om hi s r ol e.   

¶103 Ol i vas'  pr omi nent  posi t i on emer ges f r om t he st ar k 

scenar i o t hat  he i s t he onl y one wi t h suf f i c i ent  Engl i sh ski l l s  

t o handl e t hese mat t er s and per haps t he onl y per son l egal l y 

ent i t l ed t o wor k. 43  Ol i vas,  i t  appear s,  was t he t r ansl at or ,  not  

t he empl oyer ,  and hi s r ol e as t r ansl at or  shoul d not  saddl e hi m 

wi t h obl i gat i ons under  wor ker ' s compensat i on.  

¶104 The f act or s r el i ed on by Acui t y I nsur ance' s audi t or  t o 

concl ude t her e was an empl oyer - empl oyee r el at i onshi p bet ween 

Ol i vas and t he wor ker s at  i ssue ar e l egal l y i nsuf f i c i ent .   The 

audi t or  t est i f i ed at  t r i al  t hat  she bel i eved t hat  Ol i vas over saw 

t he wor k of  t he gr oup sol el y because t he gr oup was wor ki ng 

t oget her .   The audi t or  al so t est i f i ed t hat  she bel i eved Ol i vas 

was t he empl oyer  because he was t he onl y one t hat  act ual l y got  

pai d and he was get t i ng t he j obs.   Under  t he t ot al i t y of  t he 

c i r cumst ances of  t he pr esent  case,  t hese f act s upon whi ch t he 

audi t or  r el i ed ar e consi st ent  wi t h t he concl usi on t hat  Ol i vas 

occupi ed a l eader shi p r ol e wi t h t he wor ker s at  i ssue,  not  t hat  

t he wor ker s at  i ssue wer e hi s empl oyees.  

                                                 
43 At  t r i al ,  Ol i vas t est i f i ed t hat  Tenpas woul d r el at e t o 

hi m t he det ai l s of  each assi gnment  " because t he ot her  ones 
di dn' t  speak Engl i sh. "   
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 ¶105 Exami ni ng t he r ecor d as a whol e,  we concl ude t hat  

t her e wer e not  suf f i c i ent  i ndi c i a of  an empl oyer - empl oyee 

r el at i onshi p bet ween Ol i vas and t he wor ker s.   We concl ude t hat  

t he f act s and t he r easonabl e i nf er ences t her ef r om l ead t o t he 

concl usi on of  l aw t hat  t he wor ker s wer e not  per f or mi ng wor k i n 

Ol i vas'  ser vi ce.   We t hus hol d t hat  Acui t y I nsur ance cannot  

r equi r e Ol i vas t o pay addi t i onal  i nsur ance pr emi ums f or  t hese 

wor ker s. 44 

*  *  *  *  

¶106 For  t he r easons set  f or t h,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s af f i r mi ng t he or der  of  t he c i r cui t  cour t .   

We agr ee wi t h bot h par t i es and t he non- par t i es t hat  t he Act ,  not  

t he common l aw,  gover ns whet her  t he wor ker s at  i ssue ar e 

i ndependent  cont r act or s and Ol i vas'  empl oyees.   We f ur t her  agr ee 

wi t h Acui t y I nsur ance t hat  t he wor ker s at  i ssue do not  sat i sf y 

t he ni ne- par t  t est  f or  i ndependent  cont r act or s set  f or t h i n Wi s.  

St at .  § 102. 07( 8) ( b) .   Accor di ngl y,  t he wor ker s at  i ssue ar e 

empl oyees under  Wi s.  St at .  § 102. 07( 8)  of  t he Act .  

¶107 We agr ee,  however ,  wi t h Ol i vas t hat  t he wor ker s at  

i ssue ar e not  empl oyees i n hi s ser vi ce i n t he cour se of  hi s 

t r ade,  busi ness,  pr of essi on,  or  occupat i on.   I n ot her  wor ds,  no 

empl oyment  r el at i onshi p exi st ed bet ween t he wor ker s at  i ssue and 

Ol i vas.  Accor di ngl y,  Acui t y I nsur ance coul d not  t ake t hese 

wor ker s i nt o account  i n set t i ng t he pr emi um under  Ol i vas'  

                                                 
44 Thi s case does not  r equi r e us t o det er mi ne who had an 

empl oyer - empl oyee r el at i onshi p wi t h t he wor ker s at  i ssue.   We do 
not  addr ess t hi s quest i on.  
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wor ker ' s compensat i on i nsur ance pol i cy.   We t her ef or e af f i r m t he 

deci s i on of  t he cour t  of  appeal s af f i r mi ng t he or der  of  t he 

c i r cui t  cour t  t hat  t he compl ai nt  must  be di smi ssed.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶108 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  I  concur .   

The di ssent  i n t hi s case makes f or  good r eadi ng,  but  i t  i s  l i ght  

on subst ance.   I t  suggest s t hat  Mi guel  Ol i vas i s an " empl oyer "  

under  Wi s.  St at .  § 102. 04( 1) ( b) 1.  and ( 1) ( e) ( 2003- 04) . 1 No 

evi dence exi st s i n t hi s r ecor d t hat  Ol i vas ent er ed i nt o a 

wr i t t en or  or al  cont r act  t o empl oy anyone.    

¶109 I n or der  t o be an " empl oyer , "  Ol i vas woul d have t o 

empl oy t hr ee or  mor e empl oyees, 2 or  he woul d have t o have a 

per son i n ser vi ce " under  any cont r act  of  hi r e,  expr ess or  

i mpl i ed,  or al  or  wr i t t en. " 3  Assumi ng t hat  Ol i vas qual i f i es as an 

empl oyer  under  ei t her  Wi s.  St at .  § 102. 04( 1) ( b) 1.  or  ( 1) ( e) ,  he 

t hen i s deemed t her eby t o have el ect ed,  as an empl oyer  who has 

ent er ed i nt o a cont r act  f or  t he i nsur ance of  compensat i on,  or  

agai nst  t he l i abi l i t y  t her ef or e,  as pr ovi ded i n 

Wi s.  St at .  § 102. 05,  t o become subj ect  t o t he pr ovi s i ons of  

Chapt er  102. 4  The appl i cabl e pr ovi s i on of  § 102. 05 pr ovi des t hat  

" [ a] ny empl oyer  who shal l  ent er  i nt o a cont r act  f or  t he 

i nsur ance .  .  .  shal l  be deemed t her eby t o have el ect ed t o 

accept  t he pr ovi s i ons of  t hi s chapt er ,  and such el ect i on shal l  

i ncl ude .  .  .  empl oyees .  .  .  i f  such i nt ent  i s shown by t he 

t er ms of  t he pol i cy. "   Wi s.  St at .  § 102. 05( 2) .    

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on of  t he st at ut es unl ess ot her wi se not ed.  

2 Wi s.  St at .  § 102. 04( 1) ( b) 1.  

3 Wi s.  St at .  § 102. 04( 1) ( e)  ( emphasi s added) .  

4 Wi s.  St at .  §§ 102. 04( 1) ( e)  and 102. 05( 2) .  
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¶110 Under  Wi s.  St at .  § 102. 04( 1) ( e) ,  t he cr eat i on of  an 

empl oyment  cont r act  i s  a necessar y r equi r ement  bef or e one can be 

deemed t o have el ect ed t o become an empl oyer  pur suant  t o 

Wi s.  St at .  § 102. 05.   Acui t y bear s t he bur den of  pr ovi ng t he 

exi st ence of  an empl oyer - empl oyee r el at i onshi p bet ween Ol i vas 

and t he wor ker s at  i ssue, 5 and Acui t y has f ai l ed t o meet  i t s  

bur den.   I  agr ee wi t h t he maj or i t y ' s hol di ng t hat  " t he Kr ess 

Packi ng t est  cont i nues t o have vi t al i t y  i n det er mi ni ng whet her  a 

suf f i c i ent  empl oyer - empl oyee r el at i onshi p exi st s under  t he Act  

bet ween an appl i cant  and an al l eged empl oyer , " 6 and i t s  

concl usi on t hat  t he wor ker s at  i ssue wer e not  empl oyees of  

Ol i vas under  t hi s t est . 7  I  woul d add onl y t hat  t hese wor ker s 

wer e not  Ol i vas'  empl oyees under  t he pl ai n l anguage of  

§ 102. 04( 1) ( e) . 8  No cont r act  of  hi r e,  expr ess or  i mpl i ed,  or al  

or  wr i t t en,  has been of f er ed i nt o evi dence.   I ndeed,  t he 

evi dence i s t o t he cont r ar y.   Maj or i t y op. ,  ¶¶21- 22,  81- 105.   

See al so di ssent ,  ¶¶125,  130- 131.    

¶111 The di ssent  s i mpl y assumes t hat  an empl oyment  

r el at i onshi p exi st s i n t he absence of  any evi dence t o suppor t  

t hat  assumpt i on,  because,  af t er  al l ,  t her e wer e s i x wor ker s,  but  

onl y one i nsur ance pol i cy.   Yet ,  no wr i t t en cont r act  of  

                                                 
5 Maj or i t y op. ,  ¶¶31- 52.  

6 Maj or i t y op. ,  ¶90 ( r ef er r i ng t o Kr ess Packi ng Co.  v.  
Kot t wi t z,  61 Wi s.  2d 175,  182,  212 N. W. 2d 97 ( 1973) ) .  

7 Maj or i t y op. ,  ¶¶92- 105.  

8 See al so Wi s.  St at .  § 102. 07( 4) ( a) .  
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empl oyment  bet ween Ol i vas and t he ot her  wor ker s was of f er ed i nt o 

evi dence.  No t est i mony was i nt r oduced est abl i shi ng an or al  

cont r act  of  empl oyment  bet ween Ol i vas and t he ot her  wor ker s.   I n 

t he absence of  any evi dence of  any wr i t t en or  or al  empl oyment  

cont r act  bet ween Ol i vas and t he ot her  wor ker s,  or  t hat  an 

empl oyment  r el at i onshi p bet ween Ol i vas and t he ot her  wor ker s 

ot her wi se exi st ed under  t he st at ut es or  common l aw,  Acui t y has 

si mpl y f ai l ed t o est abl i sh how t he r emai nder  of  Chapt er  102 i s 

at  al l  appl i cabl e.   The evi dence i s j ust  not  t her e.  

¶112 One need onl y l ook at  t he t er ms of  t he i nsur ance 

pol i cy t o see who was cover ed under  t he pol i cy.   Acui t y ' s pol i cy  

l i s t s Mi guel  A.  Ol i vas as t he f i r st  named i nsur ed.   I n t hat  par t  

of  t he pol i cy t hat  l i s t s addi t i onal  named i nsur eds,  t he pol i cy 

i t sel f  pr ovi des t he answer :  " NONE. "   The pol i cy l i s t s as " FI RST 

NAMED I NSURED, "  " I NDI VI DUAL. "   Whi l e t he pol i cy does cover  

" [ y] our  empl oyees .  .  .  f or  act s wi t hi n t he scope of  t hei r  

empl oyment [ , ] "  evi dence must  exi st  t hat  any cover ed i ndi v i dual  

i s  " your "  empl oyee.  

¶113 Ol i vas t est i f i ed t hat  he was not  an empl oyer  and di d 

not  have any wor ker s,  but  was one of  a gr oup of  s i x peopl e who 

hung dr ywal l  f or  St eve Tenpas.   Jose Mi r el es,  one of  t he s i x 

wor ker s i n quest i on,  t est i f i ed t hat  he wor ked f or  St eve Tenpas.   

None of  t he r emai ni ng wor ker s wer e cal l ed t o t est i f y by Acui t y.   

As Acui t y has t he bur den of  pr oof  as t o t he st at us of  t he 

wor ker s t o est abl i sh i t s pr i ma f aci e cont r act  case,  i t  has 

s i mpl y f ai l ed t o car r y i t s bur den.   Any " el ect i on"  t o become an 
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" empl oyer "  r ef er r ed t o by t he di ssent  i s s i mpl y i r r el evant  i n 

t he absence of  pr oof  of  an empl oyment  cont r act .   

¶114 Accor di ngl y,  I  j oi n t he maj or i t y opi ni on i n t hi s 

mat t er .  
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¶115 DAVI D T.  PROSSER,  J.    (dissenting).  I n t hi s  case,  

t he cour t  deci des much mor e t han whet her  Mi guel  Ol i vas owes 

addi t i onal  pr emi ums on wor ker ' s compensat i on and busi ness 

l i abi l i t y  pol i c i es i ssued t o hi m by Acui t y.   The maj or i t y makes 

l aw by opi ni ng about  who qual i f i es as an empl oyer  and who 

qual i f i es as an empl oyee under  t he Wi sconsi n Wor ker ' s 

Compensat i on Act  i n c i r cumst ances wher e t he pur por t ed empl oyees 

ar e undocument ed wor ker s.   Because t he pr ecedent  est abl i shed by 

t hi s deci s i on cr eat es uncer t ai nt y f or  empl oyer s,  i nsur er s,  and 

wor ker s,  I  r espect f ul l y di ssent .  

FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

¶116 Unl ess not ed ot her wi se,  t he f ol l owi ng f act s ar e based 

on t he r ecor d made at  a Sept ember  27,  2004,  t r i al  t o t he 

Sheboygan Count y Ci r cui t  Cour t ,  James J.  Bol ger t ,  Judge.  

¶117 I n maki ng i t s case f or  addi t i onal  pr emi ums,  Acui t y 

pr esent ed t wo wi t nesses:  Deb Sei del ,  a pr emi um audi t or  who had 

wor ked f or  Acui t y f or  16 year s,  and St even Tenpas,  a Sheboygan 

Count y dr ywal l  cont r act or .  

¶118 Tenpas owns St eve Tenpas Dr ywal l ,  I nc.   At  t he t i me of  

t r i al ,  he had oper at ed hi s busi ness f or  23 year s,  and hi s son 

had become par t  of  t he busi ness.   The r ecor d does not  i ndi cat e 

t he number  of  payr ol l  empl oyees i n t he busi ness,  but  Tenpas 

st at ed t hat  when hi s company hi r es an empl oyee f or  t he payr ol l ,  

t he empl oyee' s hi st or y i s i nvest i gat ed.  

¶119 Tenpas t est i f i ed he had known Mi guel  Ol i vas f or  about  

f i ve year s.   " He came t o me l ooki ng f or  wor k as a 

subcont r act or . "   For  many year s Tenpas had asked al l  hi s 
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subcont r act or s t o obt ai n and show pr oof  of  " wor kmen' s comp and 

l i abi l i t y"  pol i c i es,  and he asked Ol i vas t o compl y wi t h t hi s 

r equi r ement .   The r equi r ement  r esul t ed f r om an ear l y exper i ence 

Tenpas had wi t h hi s busi ness.   The busi ness gr ew r api dl y,  hi r ed 

out si de subcont r act or s,  and t hen was audi t ed by i t s wor ker ' s 

compensat i on car r i er .   The i mpl i cat i on of  t he t est i mony i s t hat  

Tenpas was r equi r ed t o pay addi t i onal  wor ker ' s compensat i on 

pr emi ums f or  non- payr ol l  " empl oyees. "  

¶120 Agai nst  t hi s backgr ound,  Tenpas bl unt l y expl ai ned hi s 

mot i vat i on.   He sai d he r equi r ed hi s subcont r act or s t o obt ai n 

wor ker ' s compensat i on cover age f or  t hei r  empl oyees " so t hat  I  

don' t  have t o pay [ f or  wor ker ' s compensat i on] . "   " [ H] e [ Ol i vas]  

i s  i n char ge of  whoever  he hi r es,  and t hey ar e cover ed. "   He 

added:  

I  don' t  know t he peopl e per sonal l y who he hi r es,  so I  
don' t  have t o be r esponsi bl e f or  hi s men.   I f  I  hi r e 
somebody i n a payr ol l ,  we ki nd of ——we i nvest i gat e 
t hei r  hi st or y and st uf f  l i ke t hat .   And i f  you hi r e a 
sub,  you don' t  know exact l y t he hi st or y of  al l  of  hi s 
empl oyees,  so I  r equi r e wor kmen' s comp and l i abi l i t y 
f r om t hem so t hey ar e r esponsi bl e f or  t hei r  wor ker s.  

¶121 Tenpas t est i f i ed t hat  he pai d Ol i vas each week by 

check,  wher eas he pai d hi s own empl oyees ever y t wo weeks.   

Tenpas gave Ol i vas a For m 1099 at  t he end of  each year .   The 

For m 1099 f or  2002 showed payment s t o Ol i vas of  $193, 644. 17.   

The For m 1099 f or  2003 showed payment s of  $191, 370. 27.  

¶122 Tenpas t est i f i ed t hat  Ol i vas was never  on hi s payr ol l  

as an empl oyee and t hat  Ol i vas' s wor ker s wer e never  on hi s 

payr ol l  as empl oyees.   He sai d he gave j obs t o Ol i vas and t hat  

he and Ol i vas det er mi ned t he pr i ce t o be pai d f or  t he j obs based 
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on t he number  of  sheet s of  dr ywal l  t o be i nst al l ed,  whi ch 

r ef l ect ed t he number  of  squar e f eet  of  wal l  space t o be cover ed.   

The pr i ce coul d go up based on t he di f f i cul t y of  a j ob.  

¶123 Tenpas st at ed t hat  he di d not  det er mi ne t he number  of  

peopl e who wor ked on a subcont r act ed j ob,  or  t he i dent i t y of  t he 

peopl e wor ki ng,  or  how l ong t hey wor ked,  or  how much money t hey 

wer e pai d.   He di d not  hi r e or  f i r e any of  t he subj ect  wor ker s.   

He di d not  know whet her  Ol i vas or  hi s wor ker s wor ked excl usi vel y 

on Tenpas pr oj ect s because t hat  was up t o Ol i vas.   He sai d he 

knew Ol i vas had " done a f ew smal l  j obs"  f or  ot her s;  t hat  " he di d 

wor k f or  anot her  dr ywal l  company t he begi nni ng of  l ast  year  

[ 2003]  .  .  .  I  bel i eve f or  a whi l e. "   The i mpl i cat i on of  t he 

t est i mony i s t hat  Ol i vas was not  r equi r ed t o wor k excl usi vel y 

f or  Tenpas.  

¶124 Tenpas acknowl edged t hat  he knew Ol i vas di d not  wor k 

al one,  t hat  he had a cr ew of  wor ker s.   He had seen t hese wor ker s 

at  wor k s i t es,  had sai d hel l o t o t hem,  and knew some of  t hei r  

f i r st  names.   However ,  t her e was a l anguage bar r i er  bet ween hi m 

and t hese wor ker s,  he sai d,  so t hat  v i r t ual l y al l  subst ant i ve 

communi cat i on was wi t h Ol i vas.  

¶125 I n hi s def ense,  Mi guel  Ol i vas t est i f i ed t hat  he was 

not  an empl oyer .   He sai d he was si mpl y one of  a gr oup of  s i x 

peopl e who di d dr ywal l  wor k f or  St eve Tenpas.   Of  t hi s gr oup,  

Ol i vas was t he onl y one who spoke Engl i sh and t he onl y one wi t h 

" paper s. "   That  i s why Ol i vas was t he one who appr oached Tenpas 

f or  wor k and t he onl y one who spoke t o Tenpas about  j ob 

assi gnment s and compensat i on.   Ol i vas sai d t hat  Tenpas suppl i ed 
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t he dr ywal l  and ot her  mat er i al s f or  j obs but  not  t he t ool s used 

by t he wor ker s.  

¶126 When Ol i vas f i r s t  came t o Tenpas,  Tenpas t ol d Ol i vas 

t hat  he r equi r ed pr oof  of  a wor ker ' s compensat i on pol i cy bef or e 

per mi t t i ng Ol i vas and hi s cr ew t o wor k.   Ol i vas secur ed a pol i cy 

and showed Tenpas t he r equi r ed pr oof .   He sai d Tenpas di d not  

r equi r e t he ot her  wor ker s t o " pr ovi de pr oof  of  wor k comp 

i nsur ance. "  

¶127 Tenpas pai d Ol i vas weekl y by a check made out  t o 

Ol i vas.   Ol i vas,  i n t ur n,  gave money t o t he ot her  wor ker s.   He 

t est i f i ed t hat  he " di d not  have any gai ns"  ( e. g. ,  pr of i t s)  and 

t hat  t he gr oup col l ect i vel y made t he deci s i on how t o di v i de up 

t he money.   " I  di d not  make t hat  deci s i on, "  he sai d.   The si x  

" woul d come t o an agr eement  on who was goi ng t o get  what ,  

because we had di f f er ent  ski l l  l evel s. "   I n maki ng payment s t o 

ot her s,  Ol i vas di d not  wi t hhol d any money f or  soci al  secur i t y or  

i ncome t axes.   At  t he end of  t he year ,  Ol i vas r ecei ved a s i ngl e 

For m 1099 f r om Tenpas,  and he t hen gave a For m 1099 t o each of  

t he ot her  wor ker s.  

¶128 Ol i vas acknowl edged t hat  he t aught  some of  t he ot her  

wor ker s about  dr ywal l i ng and par t i c i pat ed i n gr oup deci s i ons t o 

r epl ace wor ker s who l ef t  t he gr oup or  add a new wor ker  f or  a 

par t i cul ar  j ob.   He sai d,  however ,  t hat  he had no power  t o f i r e 

anybody.  

¶129 Ol i vas was asked whom he wor ked f or  " f r om December  7t h 

of  2001 t o December  7t h of  2002. "   He r epl i ed:  " For  St eve onl y.   
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Onl y St eve. "   He was t hen asked,  " [ D] i d you do any wor k f or  

anybody el se?"   He r epl i ed,  " No,  onl y hi m. " 1 

¶130 Ol i vas sai d:  

 I  don' t  have any wor ker s.   We ar e j ust  a gr oup of  
wor ker s.  

 .  .  .  [ T] hey ar e not  my empl oyees,  because we ar e 
j ust  a gr oup of  wor ker s.  

.  .  .  .   

I  was never  a super vi sor ,  because we wer e al l ——
t he gr oup of  us,  we wer e j ust  i ndependent  wor ker s.  

.  .  .  .   

No one expl ai ned anyt hi ng t o me.  

.  .  .  .   

None of  us wer e r esponsi bl e.   I t  was j ust  an 
i nnocent  gr oup t hat  we di dn' t  know any of  t he l aws 
f r om her e.  

¶131 As par t  of  hi s def ense,  Ol i vas cal l ed Jose Mi r el es,  

one of  t he wor ker s.   Mi r el es t est i f i ed t hat  he wor ked f or  St eve 

Tenpas.   " Mi guel  pays me,  but  St eve pays hi m. "   He t est i f i ed 

t hat  Ol i vas di d not  make a pr of i t  f r om t he wor k Mi r el es di d,  but  

he al so st at ed t hat  some member s of  t he gr oup wer e pai d mor e 

t han ot her s " because some of  us have mor e exper i ence t han 

ot her s. "   He st at ed t hat  Ol i vas gave hi m a For m 1099 at  t he end 

of  t he year .   He t est i f i ed t hat  he never  deal t  di r ect l y wi t h 

St eve Tenpas.  

DI SCUSSI ON 

                                                 
1 Ol i vas' s t est i mony appear s t o conf l i c t  wi t h Tenpas' s 

t est i mony.   I t  shoul d be not ed,  however ,  t hat  Tenpas t est i f i ed 
t o what  he t hought  occur r ed i n 2003;  Ol i vas may have t est i f i ed 
onl y t o what  occur r ed i n 2001 and 2002.  
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¶132 On t he sur f ace,  t hi s case i nvol ves not hi ng mor e t han 

an i nsur ance company' s demand f or  addi t i onal  pr emi ums f r om an 

i nsur ed who pur chased wor ker ' s compensat i on and busi ness 

l i abi l i t y  i nsur ance pol i c i es.   To r esol ve t hi s di sput e,  however ,  

t he cour t  addr esses r el at i onshi ps and r esponsi bi l i t i es i n t he 

wor kpl ace as t hey ar e af f ect ed by t he t er ms of  i nsur ance 

pol i c i es and t he Wi sconsi n wor ker ' s compensat i on l aw.  

¶133 Mi guel  Ol i vas want ed t o obt ai n wor k f or  hi msel f  and 

hi s f r i ends f r om St eve Tenpas.   Tenpas was wi l l i ng t o pr ovi de 

wor k t o Ol i vas and hi s f r i ends but  not  as payr ol l  empl oyees.   

Payr ol l  empl oyees necessi t at e r egul ar  compensat i on,  f r i nge 

benef i t s,  wi t hhol di ng f or  soci al  secur i t y and i ncome t axes,  

wor ker ' s compensat i on cover age,  unempl oyment  compensat i on 

cover age,  and l i abi l i t y  cover age.   Payr ol l  empl oyees ar e t he 

peopl e an empl oyer  nor mal l y want s t o keep wor ki ng i f  and when 

t he economy sl ows down.  

¶134 Tenpas i s an " empl oyer "  wi t h " payr ol l "  empl oyees.   

However ,  under  t he l aw,  peopl e who do any subst ant i al  amount  of  

wor k f or  an " empl oyer "  al so become " empl oyees"  f or  wor ker ' s 

compensat i on pur poses,  i r r espect i ve of  whet her  t hey ar e f or mal l y 

on t he empl oyer ' s payr ol l ,  unl ess t hey f i t  i nt o some ot her  

st at ut or y cat egor y.   See Wi s.  St at .  §§ 102. 04( 1) ( b) 1. ,  

102. 07( 4) .   

¶135 Bui l di ng cont r act or s l i ke Tenpas of t en engage 

subcont r act or s.   These subcont r act or s may be " empl oyer s"  and/ or  

i ndependent  cont r act or s——not  " empl oyees" ——i f  cer t ai n cr i t er i a 

ar e met .  
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¶136 A cont r act or  may become r esponsi bl e f or  wor k- r el at ed 

i nj ur y t o a subcont r act or  and hi s empl oyees i f  t he subcont r act or  

f ai l s  t o pr ovi de f or  hi s own wor ker ' s compensat i on cover age.   

See Wi s.  St at .  § 102. 06.   But  cont r act or s ar e not  l i abl e f or  

i nj ur i es t o a subcont r act or  and hi s empl oyees when t he 

subcont r act or  has el ect ed t o become an empl oyer  by pur chasi ng an 

empl oyer ' s wor ker ' s compensat i on pol i cy.   

Wi s.  St at .  §§ 102. 04( 1) ( e) ,  102. 05( 2) .  

¶137 The ci r cui t  cour t  r ul ed t hat  Ol i vas' s wor ker s wer e 

i ndependent  cont r act or s under  Wi s.  St at .  § 102. 07( 8) ( b) .   Thi s 

r ul i ng excused Ol i vas f r om l i abi l i t y  f or  addi t i onal  pr emi ums 

under  hi s wor ker ' s compensat i on pol i cy——at  l east  i n t he absence 

of  wor ker ' s compensat i on c l ai ms.   But  t hi s cour t  r ej ect s t he 

c i r cui t  cour t ' s  r ul i ng.   I t  concl udes t hat  t he wor ker s wer e 

" empl oyees. "   Thi s concl usi on makes Ol i vas r esponsi bl e f or  

addi t i onal  pr emi ums under  hi s wor ker ' s compensat i on pol i cy 

except  f or  t he cour t ' s  addi t i onal  det er mi nat i on t hat  t he wor ker s 

wer e not  empl oyees of  Ol i vas.  

¶138 Al t hough t he cour t  does not  say so expl i c i t l y ,  t he 

cour t  i mpl i es t hat  t he Ol i vas wor ker s wer e " empl oyees, "  f or  

wor ker ' s compensat i on pur poses,  of  t he onl y  ot her  suspect  i n 

t hi s t al e,  St eve Tenpas.   Wi t hout  sayi ng so,  t he cour t  assi gns 

l egal  r esponsi bi l i t y  f or  any wor ker ' s compensat i on c l ai ms f r om 

t he f i ve undocument ed wor ker s t o Tenpas Dr ywal l .   Thi s appr oach 

may or  may not  const i t ut e good i mmi gr at i on pol i cy,  but  i t  i s  bad 

wor ker ' s compensat i on l aw.   I t  i s  bad wor ker ' s compensat i on l aw 

because i t  i mpai r s a cont r act or ' s st at ut or y def ense t o i mput ed 
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l i abi l i t y ,  and i t  encour ages subcont r act or  i r r esponsi bi l i t y  and 

f r aud.  

¶139 The t er m " empl oyer "  i s def i ned i n Wi s.  St at .  § 102. 04.   

Tenpas Dr ywal l  i s  an " empl oyer "  under  § 102. 04( 1) ( b) 1. :  " Ever y 

per son who usual l y empl oys 3 or  mor e empl oyees,  whet her  i n one 

or  mor e t r ades,  busi nesses,  pr of essi ons or  occupat i ons,  and 

whet her  i n one or  mor e l ocat i ons. "  

¶140 Mi guel  Ol i vas may be an " empl oyer "  under  t hi s  same 

par agr aph,  but  i f  he i s not ,  t hen he i s an " empl oyer "  under  

Wi s.  St at .  § 102. 04( 1) ( e) .   Thi s par agr aph pr ovi des t hat  an 

empl oyer  i ncl udes:  

 ( e)  Ever y per son t o whom par s.  ( a)  t o ( d)  ar e 
not  appl i cabl e,  who has any per son i n ser vi ce under  
any cont r act  of  hi r e,  expr ess or  i mpl i ed,  or al  or  
wr i t t en,  and who,  at  or  pr i or  t o t he t i me of  t he 
i nj ur y t o t he empl oyee f or  whi ch compensat i on may be 
cl ai med,  shal l ,  as pr ovi ded i n s .  102. 05,  have el ect ed 
t o become subj ect  t o t he pr ovi s i ons of  t hi s  chapt er ,  
and who shal l  not ,  pr i or  t o such acci dent ,  have 
ef f ect ed a wi t hdr awal  of  such el ect i on.  

Wi s.  St at .  § 102. 04( 1) ( e)  ( emphasi s added) .    

¶141 The above quot ed par agr aph r ef er ences 

Wi s.  St at .  § 102. 05.   Sect i on 102. 05( 2)  pr ovi des:  

 ( 2)  Any empl oyer  who shal l  ent er  i nt o a cont r act  
f or  t he i nsur ance of  compensat i on,  or  agai nst  
l i abi l i t y  t her ef or ,  shal l  be deemed t her eby t o have 
el ect ed t o accept  t he pr ovi s i ons of  t hi s chapt er ,  and 
such el ect i on shal l  i ncl ude .  .  .  empl oyees not  i n t he 
cour se of  a t r ade,  busi ness,  pr of essi on or  occupat i on 
of  t he empl oyer  i f  such i nt ent  i s shown by t he t er ms 
of  t he pol i cy.   Such el ect i on shal l  r emai n i n f or ce 
unt i l  wi t hdr awn i n t he manner  pr ovi ded i n sub.  ( 1) .  

¶142 Subsect i on ( 1)  of  § 102. 05 pr ovi des i n par t :  
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I f  an empl oyer  who i s subj ect  t o t hi s chapt er  onl y 
because t he empl oyer  el ect ed t o become subj ect  t o t hi s 
chapt er  under  sub.  ( 2)  cancel s or  t er mi nat es hi s or  
her  cont r act  f or  t he i nsur ance of  compensat i on under  
t hi s chapt er ,  t hat  empl oyer  i s  deemed t o have ef f ect ed 
wi t hdr awal ,  whi ch shal l  be ef f ect i ve on t he day af t er  
t he cont r act  i s  cancel ed or  t er mi nat ed.  

Wi s.  St at .  § 102. 05( 1) .  

 ¶143 These pr ovi s i ons must  be r ead i n cont ext  wi t h t wo 

ot her  st at ut es:  Wi s.  St at .  §§ 102. 06 and 102. 07( 8m) .   The f i r st  

st at ut e,  § 102. 06,  r eads as f ol l ows:  

102. 06 Joi nt  l i abi l i t y  of  empl oyer  and 
cont r act or .   An empl oyer  shal l  be l i abl e f or  
compensat i on t o an empl oyee of  a cont r act or  or  
subcont r act or  under  t he empl oyer  who i s not  subj ect  t o 
t hi s chapt er ,  or  who has not  compl i ed wi t h t he 
condi t i ons of  s .  102. 28 ( 2)  i n any case wher e such 
empl oyer  woul d have been l i abl e f or  compensat i on i f  
such empl oyee had been wor ki ng di r ect l y f or  t he 
empl oyer ,  i ncl udi ng al so wor k i n t he er ect i on,  
al t er at i on,  r epai r  or  demol i t i on of  i mpr ovement s or  of  
f i x t ur es upon pr emi ses of  such empl oyer  whi ch ar e used 
or  t o be used i n t he oper at i ons of  such empl oyer .  The 
cont r act or  or  subcont r act or ,  i f  subj ect  t o t hi s 
chapt er ,  shal l  al so be l i abl e f or  such compensat i on,  
but  t he empl oyee shal l  not  r ecover  compensat i on f or  
t he same i nj ur y f r om mor e t han one par t y.  The empl oyer  
who becomes l i abl e f or  and pays such compensat i on may 
r ecover  t he same f r om such cont r act or ,  subcont r act or  
or  ot her  empl oyer  f or  whom t he empl oyee was wor ki ng at  
t he t i me of  t he i nj ur y  i f  such cont r act or ,  
subcont r act or  or  ot her  empl oyer  was an empl oyer  as 
def i ned i n s.  102. 04.   Thi s sect i on does not  appl y t o 
i nj ur i es occur r i ng on or  af t er  t he f i r st  day of  t he 
f i r st  Jul y begi nni ng af t er  t he day t hat  t he secr et ar y 
f i l es t he cer t i f i cat e under  s.  102. 80( 3) ( a) ,  except  
t hat  i f  t he secr et ar y f i l es t he cer t i f i cat e under  s.  
102. 80( 3) ( ag)  t hi s sect i on does appl y t o c l ai ms f or  
compensat i on f i l ed on or  af t er  t he dat e speci f i ed i n 
t hat  cer t i f i cat e.  

¶144 Sect i on 102. 06 has i t s or i gi n i n t he or i gi nal  wor ker ' s 

compensat i on l aw.   Chapt er  599,  Laws of  1913;  Wi s.  St at .  § 2394-
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6 ( 1913) .   The pur pose of  t hi s sect i on was expl ai ned i n 

Mar i net t e Count y Fai r  Ass' n v.  I ndust r i al  Commi ssi on,  242 Wi s.  

552,  8 N. W. 2d 268 ( 1943) .   I t  i s  " t o pr event  empl oyer s f r om 

r el i evi ng t hemsel ves of  l i abi l i t y  by doi ng t hr ough i ndependent  

cont r act or s what  t hey woul d ot her wi se do t hr ough di r ect  

empl oyees. "   I d.  at  554 ( quot i ng Madi son Ent m' t  Cor p.  v.  I ndus.  

Comm' n,  211 Wi s.  459,  463,  248 N. W.  415 ( 1933) ) .  

¶145 Sect i on 102. 06 was appl i ed somewhat  i nconsi st ent l y2 

unt i l  t hi s cour t  deci ded Gr een Bay Packagi ng,  I nc.  v.  Depar t ment  

of  I ndust r y,  Labor  & Human Rel at i ons,  72 Wi s.  2d 26,  240 

N. W. 2d 422 ( 1976) .   I n Gr een Bay Packagi ng,  t he i nj ur ed 

" empl oyee, "  Si emzuch,  was empl oyed by Maj eske t o cut  har dwood on 

l and f or  whi ch Maj eske owned t he " st umpage"  r i ght s.   The wood 

was t o be del i ver ed t o Gr een Bay Packagi ng f or  use i n t he 

manuf act ur e of  paper .   Si emzuch was ki l l ed by a f al l i ng t r ee.   

Maj eske had ent er ed i nt o a cont r act  wi t h Gr een Bay Packagi ng f or  

t he year  i n whi ch Si emzuch was ki l l ed.   I d.  at  27.   But  he had 

f ai l ed t o car r y wor ker ' s compensat i on cover age.   I d.  at  31.   

Thus,  t he i ssue was whet her  Maj eske,  t he i mmedi at e empl oyer  of  

Si emzuch,  was a " cont r act or  under "  Gr een Bay Packagi ng,  pur suant  

t o Wi s.  St at .  § 102. 06,  even t hough Gr een Bay Packagi ng had 

vi r t ual l y no cont r ol  over  Si emzuch.   The cour t  sai d:  

I t  i s  c l ear  f r om t he st at ut e t hat  an empl oyer  such as 
GBP shal l  be l i abl e f or  compensat i on t o an empl oyee of  
a cont r act or  or  subcont r act or  under  hi m,  such 
as .  .  .  Maj eske .  .  .  " who has not  compl i ed wi t h t he 

                                                 
2 Compar e Gr eat  At l .  & Pac.  Tea Co.  v.  I ndus.  Comm' n of  

Wi s. ,  205 Wi s.  7,  236 N. W.  575 ( 1931) ,  wi t h Mar i net t e Count y 
Fai r  Ass' n v.  I ndus.  Comm' n,  242 Wi s.  552,  8 N. W. 2d 268 ( 1943) .  
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condi t i ons of  sec.  102. 28( 2) ,  St at s. ,  i n any case 
wher e such empl oyer  [ GBP]  woul d have been l i abl e f or  
compensat i on i f  such empl oye [ Mar ci n Si emzuch]  had 
been wor ki ng di r ect l y f or  hi m. "   Her e .  .  .  Maj eske 
di d not  car r y t he r equi r ed wor kmen' s compensat i on 
i nsur ance.   The l anguage i s cr yst al  c l ear  and does not  
per mi t  of  t he qual i f y i ng r est r i ct i on .  .  .  t hat  a 
cont r act or  under  be per f or mi ng par t  of  t he " or di nar y 
and usual "  busi ness of  t he pr i nci pal  empl oyer .  

Gr een Bay Packagi ng,  72 Wi s.  2d at  31- 32.  

¶146 To under st and t he r el evance of  Gr een Bay Packagi ng t o 

t he pr esent  case,  i t  must  be r ecogni zed t hat  t he cour t ' s  opi ni on 

emphasi zes t hat  an empl oyer  can t ake st eps t o pr ot ect  agai nst  

unexpect ed,  i mput ed wor ker ' s compensat i on l i abi l i t y .   The 

opi ni on quot es f r om Gr eat  At l ant i c & Paci f i c  Tea Company v.  

I ndust r i al  Commi ssi on of  Wi sconsi n,  205 Wi s.  7,  236 N. W.  575 

( 1931) ,  as f ol l ows:  

 Thus const r ued,  sec.  102. 06 " conser ves t o t he 
empl oyee t he i ndemni t y i nt ended t o be gi ven hi m by t he 
l egi s l at ur e by maki ng cont r act or s l i abl e f or  i nj ur i es 
r ecei ved by empl oyees of  a subcont r act or  who i s not  
under  t he act .   They [ cont r act or s]  wi l l  be car ef ul  t o 
pr ot ect  t hemsel ves and wi l l  al so see t o i t  t hat  t hei r  
subcont r act or s ar e pr ot ect ed agai nst  such l osses. "  

Gr een Bay Packagi ng,  72 Wi s.  2d at  29- 30 ( quot i ng Gr eat  At l .  & 

Pac.  Tea,  205 Wi s.  at  15)  ( emphasi s added) .  

¶147 The Gr een Bay Packagi ng cour t  st at ed t hat  i t  was 

" r et ur ni ng t o t he A.  & P.  st andar d"  and quot ed t hat  case t o t he 

ef f ect  t hat  " sec.  102. 06 was not  i nt ended t o make an empl oyer  

l i abl e t o t he i nj ur ed empl oyees of  ever y one wi t h whom t he 

empl oyer  had some sor t  of  cont r act ual  r el at i ons. "   Gr een Bay 

Packagi ng,  72 Wi s.  2d at  36 ( quot i ng Gr eat  At l .  & Pac.  Tea,  205 

Wi s.  at  11) .  
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¶148 The aut hor i t y of  an empl oyer  t o pr ot ect  hi msel f  f r om 

l i abi l i t y  was r ei t er at ed i n a Wi sconsi n Law Revi ew ar t i c l e 

anal yzi ng t he Gr een Bay Packagi ng case.   See St uar t  B.  Ei che,  

Not e,  Wor ker ' s Compensat i on——Li abi l i t y  Of  Pr i nci pal  Empl oyer  For  

I nj ur i es To Empl oyees Of  Hi s Cont r act or s Or  Subcont r act or s,  1977 

Wi s.  L.  Rev.  185:  

The cour t  st at ed t hat  t he pur pose of  t he st at ut e i s t o 
pr ot ect  empl oyees of  i r r esponsi bl e and uni nsur ed 
cont r act or s t o t he same ext ent  t hat  di r ect  empl oyees 
of  t he pr i nci pal  empl oyer  ar e pr ot ect ed.   Thus,  
l i abi l i t y  i s  i mposed on t he pr i nci pal  empl oyer  under  
sect i on 102. 06 onl y when t he cont r act or  i s not  subj ect  
t o t he Wor ker ' s  Compensat i on Act  or  does not  car r y 
compensat i on i nsur ance.   To avoi d l i abi l i t y ,  a 
pr i nci pal  empl oyer  need onl y r equi r e hi s cont r act or s 
t o pr ot ect  t hemsel ves agai nst  such l osses.  

 .  .  .  .   

.  .  .  [ S] ect i on 102. 06 i mposes l i abi l i t y  on t he 
pr i nci pal  onl y i f  hi s cont r act or  or  subcont r act or  i s 
not  subj ect  t o t he Wor ker ' s Compensat i on Act  or  i s 
uni nsur ed.  

Ei che,  supr a,  at  186,  192 ( emphasi s added) . 3 

                                                 
3 Wi sconsi n St at .  § 102. 06 i s pr esent l y suspended because 

t he l egi s l at ur e cr eat ed an uni nsur ed empl oyer s f und,  1989 Wi s.  
Act  64,  and t he f und has a cash bal ance t hat  equal s or  exceeds 
$4, 000, 000.   See Wi s.  St at .  § 102. 80( 3) .   Thi s  means t hat  an 
empl oyee of  an uni nsur ed subcont r act or  wi l l  t ur n t o t he f und,  
r at her  t han t he r emot e " cont r act or , "  f or  wor ker ' s compensat i on 
benef i t s.   Wi s.  St at .  § 102. 81( 1) .   The f und wi l l  t hen seek 
r ei mbur sement  f or  payment s made.   The l aw pr ovi des t hat  an 
uni nsur ed empl oyer  shal l  r ei mbur se t he f und f or  any payment s 
made under  § 102. 81( 1) .   See Wi s.  St at .  § 102. 82( 1) .   The 
suspensi on of  § 102. 06 does not  v i t i at e t he anal ysi s because t he 
pr i nci pl e t hat  a cont r act or  may seek t o pr event  l i abi l i t y  by 
r equi r i ng a subcont r act or  t o pr ovi de i nsur ance cover age f or  t he 
subcont r act or ' s empl oyees r emai ns i nt act .  



No.   2005AP685. dt p 

 

13 
 

 ¶149 The second st at ut e t hat  must  be consi der ed i n r el at i on 

t o Wi s.  St at .  §§ 102. 04( 1) ( e)  and 102. 05( 2)  i s 

Wi s.  St at .  § 102. 07( 8m) .   Subsect i on ( 8m)  i s par t  of  t he sect i on 

t hat  def i nes " empl oyee. "   I t  r eads:  " An empl oyer  who i s subj ect  

t o t hi s chapt er  i s not  an empl oyee of  anot her  empl oyer  f or  whom 

t he f i r st  empl oyer  per f or ms wor k or  ser vi ce i n t he cour se of  t he 

ot her  empl oyer ' s t r ade,  busi ness,  pr of essi on or  occupat i on. "   

( Emphasi s added. )   Thi s subsect i on makes t he obv i ous poi nt  t hat  

a per son i s not  s i mul t aneousl y an empl oyer  and an empl oyee on 

t he same wor k pr oj ect .  

 ¶150 Appl y i ng t he l aw t o t hi s case,  Ol i vas el ect ed t o 

become an empl oyer  pur suant  t o Wi s.  St at .  §§ 102. 04( 1) ( e)  and 

102. 05( 2)  by ent er i ng i nt o cont r act s wi t h Acui t y f or  t he 

i nsur ance of  compensat i on and l i abi l i t y .   He el ect ed t o become 

an empl oyer  ( and t o gi ve up hi s pot ent i al  st at us as a st at ut or y 

empl oyee)  because Tenpas i nsi st ed t hat  he pur chase wor ker ' s 

compensat i on and l i abi l i t y  i nsur ance as a condi t i on pr ecedent  t o 

any cont r act ual  and empl oyment  r el at i onshi p t hat  Ol i vas and hi s 

f r i ends coul d have wi t h Tenpas Dr ywal l .   I t  i s  i mpossi bl e t o 

i magi ne t hat  St eve Tenpas i nsi st ed t hat  Mi guel  Ol i vas be cover ed 

per sonal l y by wor ker ' s compensat i on i nsur ance but  not  Ol i vas' s 

ot her  wor ker s.   The f act  i s ,  t he Acui t y pol i c i es i ssued t o 

Ol i vas cover ed any wor ker s f or  whom Ol i vas coul d be l i abl e.   

Those pol i c i es wer e i n ef f ect  unt i l  t hey wer e cancel ed or  

t er mi nat ed.   Wi s.  St at .  § 102. 05( 1) .  

 ¶151 Acui t y i s upset  not  onl y because i t  bel i eves Ol i vas 

owes t he company addi t i onal  pr emi ums but  al so because i t  
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bel i eves t hat  i t  woul d have been l i abl e under  Ol i vas' s i nsur ance 

pol i c i es i f  one of  Ol i vas' s wor ker s had been i nj ur ed on t he j ob.   

Acui t y i nvokes t he f ami l i ar  pr i nci pl e t hat  an i nsur er  shoul d not  

be expect ed t o assume r i sks f or  whi ch i t  has not  been pai d.  

 ¶152 The di l emma i n t hi s case must  be conf r ont ed head- on.   

I f  one of  Ol i vas' s wor ker s——such as Jose Mi r el es——had been 

i nj ur ed,  t he wor ker  woul d l i kel y have sought  wor ker ' s 

compensat i on benef i t s f r om ( 1)  Ol i vas;  ( 2)  Tenpas;  or  ( 3)  t he 

uni nsur ed empl oyer s f und.   The most  l ogi cal  candi dat e i s Ol i vas.  

 ¶153 Ol i vas t est i f i ed t hat  he was not  t he empl oyer  of  t hese 

wor ker s.   But  t he quest i on i s not  whet her  Ol i vas bel i eved t he 

wor ker s wer e hi s empl oyees;  t he quest i on i s whet her  t hey wer e 

hi s empl oyees,  f or  wor ker ' s compensat i on pur poses,  as a mat t er  

of  l aw.  

 ¶154 The l aw of t en depends upon t he f act s.   I f  t hi s case 

wer e bei ng r emanded t o t he c i r cui t  cour t  f or  addi t i onal  f act  

f i ndi ng,  t he bet t er  cour se woul d be t o avoi d comment  on t he 

evi dence.   But  t he case i s not  goi ng back.   I t  i s  over .   Thi s 

makes comment  necessar y.  

 ¶155 Mi guel  Ol i vas el ect ed t o become an empl oyer  under  

Wi s.  St at .  §§ 102. 04( 1) ( e)  and 102. 05( 2) .   He pur chased t he 

r equi s i t e i nsur ance.   The i nsur ance pr ovi ded cover age f or  any 

empl oyees he mi ght  have.   Mi guel  Ol i vas al so was an empl oyer  by 

t he nat ur e of  hi s r el at i onshi p wi t h t he wor ker s.   The wor ker s 

wer e i n Ol i vas' s ser vi ce under  an i mpl i ed cont r act  of  hi r e.   

Ol i vas pl ayed t he cr i t i cal  r ol e i n secur i ng j obs f or  hi s 

f r i ends.   He made t he cont act s wi t h Tenpas Dr ywal l .   He 
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di scussed al l  t he det ai l s of  j obs,  i ncl udi ng t i me consi der at i ons 

and compensat i on.   He t ol d t he wor ker s wher e t o go on j obs.   He 

wor ked wi t h t hem.   He r ecei ved al l  payment s f r om Tenpas Dr ywal l  

f or  j obs,  and he di sbur sed al l  payment s t o ot her s f or  t hei r  

wor k.  

¶156 Ol i vas and t he f i ve ot her  wor ker s wer e not  equal s.   

Because Ol i vas negot i at ed al l  Tenpas j ob assi gnment s,  he 

pr obabl y made sur e t hat  he par t i c i pat ed i n most ,  i f  not  al l ,  of  

t hose assi gnment s.   Why?  Not  ever y Tenpas j ob r equi r ed a f ul l  

cr ew of  s i x wor ker s.   Because Ol i vas was t he onl y wor ker  who was 

cer t ai n t o be bur dened wi t h soci al  secur i t y and f eder al  and 

st at e i ncome t axes,  he was ent i t l ed t o t ake any j ob he want ed.   

One doubt s t hat  t he r el at i onshi p among t he wor ker s was such t hat  

a maj or i t y of  t he wor ker s coul d excl ude Ol i vas f r om a j ob t hat  

he had obt ai ned f or  t hem.   Ol i vas was t hei r  meal  t i cket .   He 

al so par t i c i pat ed i n deci di ng on r epl acement s and on any per son 

br ought  i n as an ext r a.   He was not  wi t hout  power .   He 

par t i c i pat ed i n " hi r i ng. "  

¶157 I n 2002 Ol i vas r ecei ved payment s t ot al i ng $193, 644. 17.   

I n t hat  year ,  he pai d about  $3500 i n i nsur ance pr emi ums on 

est i mat ed i ncome of  $25, 000.   I f  Ol i vas t ook money f or  t he 

i nsur ance pr emi ums of f  t he t op,  he st i l l  had about  $190, 000 t o 

di v i de among hi msel f  and t he f i ve wor ker s.   The sum of  $190, 000 

di v i ded by 6 equal s $31, 666.   Thi s amount  i s obv i ousl y mor e t han 

$25, 000 and woul d t r i gger  an addi t i onal  pr emi um under  t he 

wor ker ' s compensat i on pol i cy,  even i f  t he pol i cy cover ed onl y 

Ol i vas.   However ,  t he t est i mony at  t r i al  was cl ear  t hat  t he s i x 
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wor ker s wer e not  pai d at  t he same r at e.   Ol i vas had gr eat er  

ski l l s  t han some of  t he ot her  wor ker s and was pai d a l ar ger  

shar e of  t he $190, 000 t han some of  t he ot her  wor ker s.  

¶158 Ol i vas gave each of  t he wor ker s a For m 1099 at  t he end 

of  t he year .   The f i r st  box on t he 2002 and 2003 1099 f or ms i s 

f or  " Payer ' s name,  st r eet  addr ess,  c i t y,  st at e,  ZI P code,  and 

t el ephone no. "   We do not  have copi es of  t hese 1099s i n t he 

r ecor d,  but  Deb Sei del  t est i f i ed t hat  she saw t hem.   Ol i vas must  

have put  hi s own name and addr ess i n t he f i r st  box i n or der  t o 

show t hat  he di d not  r ecei ve $193, 644. 17 i n 2002 and $191, 370. 27 

i n 2003 as t axabl e i ncome.   When Tenpas gave Ol i vas a For m 1099,  

Tenpas woul d have f i l ed t hat  document  wi t h bot h t he I nt er nal  

Revenue Ser vi ce and t he Wi sconsi n Depar t ment  of  Revenue.   Hence,  

Ol i vas had good r eason t o f i l l  out  t he 1099s he i ssued t o ot her s 

i n a way t hat  showed he was payi ng out  money.   I n t he eyes of  an 

audi t or  l i ke Deb Sei del ,  such ent r i es woul d have f i r med up 

Ol i vas' s st at us as an empl oyer  of  t he wor ker s,  especi al l y s i nce 

Ol i vas coul d not  pr oduce cer t i f i cat es of  i nsur ance f r om t he 

wor ker s.  

¶159 Ol i vas pai d t he wor ker s each week af t er  he r ecei ved a 

check f r om Tenpas Dr ywal l .   Suppose,  af t er  put t i ng hi s f r i ends 

t o wor k,  he r ef used t o pay t hem.   I s t her e any quest i on who t he 

wor ker s woul d have gone af t er  f or  br each of  cont r act ?  Wer en' t  

t hese wor ker s " i n ser vi ce"  under  a " cont r act  of  hi r e,  expr ess or  

i mpl i ed,  or al  or  wr i t t en" ?  See Wi s.  St at .  §§ 102. 04( 1) ( e) ;  

102. 07( 4) ( a) ;  102. 08( 8) ( a) .  
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¶160 The l ogi c and l aw of  t hi s di ssent  i s ampl y suppor t ed 

by t he t est i mony.   Tenpas t est i f i ed t hat  he r equi r ed al l  hi s 

subcont r act or s t o obt ai n wor ker ' s compensat i on and l i abi l i t y  

cover age f or  t hei r  empl oyees.   Ol i vas acqui r ed such pol i c i es,  

and he showed Tenpas cer t i f i cat es of  i nsur ance.   The f ol l owi ng 

excer pt s f r om Ol i vas' s own t est i mony show hi s i nt ent :  

Q And di d St eve t el l  you t hat  you shoul d buy a 
wor ker s '  compensat i on pol i cy? 

A St eve t ol d me t hat  i n or der  f or  hi m t o be abl e t o 
gi ve me wor k,  we needed t o have a wor kmen' s comp 
i nsur ance.  

 .  .  .  .   

A I  t ol d hi m [ t he i nsur ance agent ]  t hat  we needed a 
pol i cy f or  wor kmen' s comp.  

 .  .  .  .   

Q  .  .  .   You bought  a pol i cy? 

A Yes,  we di d buy i t .  

 .  .  .  .   

Q And di d you t el l  t he i nsur ance agent  or  sal esman 
t hat  you had a dr ywal l  company? 

A No.  

Q Di d you t el l  hi m t hat  you wer e a cont r act or ? 

A That  we wer e a gr oup of  wor ker s.  

 .  .  .  .   

Q Di d you show hi m [ Tenpas]  t he wor k comp pol i cy 
bef or e you st ar t ed wor ki ng f or  hi m? 

A Yes.   They r equi r e t hat  i n or der  f or  hi m t o gi ve 
us wor k.   That  i s when I  went  t o get  t hat  
i nsur ance.  

 .  .  .  .   
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Q I  t hi nk you t est i f i ed t hat  when you met  wi t h t he 
i nsur ance agent ,  you expl ai ned t o hi m t hat  you 
wor ked wi t h a cr ew.   I s t her e anyt hi ng i n your  
pol i cy t hat  t al ks about  any of  t he ot her  wor ker s 
besi des your sel f ? 

A I  expl ai ned t o t hem t hat  we wer e a gr oup of  
wor ker s,  and we wer e l ooki ng——we want ed wor kmen' s 
comp i nsur ance i n or der  t o wor k.   ( Emphasi s 
added. )  

These many " we"  and " us"  r ef er ences show t hat  when Ol i vas 

pur chased i nsur ance pol i c i es,  he was i nt endi ng t o obt ai n 

cover age f or  mor e t han hi msel f .    

¶161 I n my vi ew,  Ol i vas was an empl oyer  i n f act  and i n l aw.   

He pur chased wor ker ' s compensat i on and l i abi l i t y  pol i c i es f or  

hi msel f  and hi s cr ew.   When he ul t i mat el y r eal i zed t he f ul l  cost  

of  t he pol i c i es,  he di d not  want  t o pay t he pr emi ums.   He 

at t empt ed t o cancel  t he pol i c i es r et r oact i vel y.  

¶162 The maj or i t y opi ni on at t empt s t o der ai l  t hi s anal ysi s  

by det er mi ni ng,  as a mat t er  of  l aw,  t hat  Ol i vas' s f i ve wor ker s 

wer e s i mpl y not  empl oyees of  Ol i vas.   I f  t hi s concl usi on wer e 

cor r ect ,  i t  woul d mean t hat  i f  a wor ker  l i ke Jose Mi r el es had 

been i nj ur ed,  t he wor ker  woul d have had t o seek wor ker ' s 

compensat i on benef i t s f r om Tenpas or  t he f und,  even t hough 

Ol i vas had a wor ker ' s compensat i on pol i cy.  

¶163 Ar guabl y,  t he wor ker  woul d not  seek compensat i on f r om 

t he f und because Tenpas woul d not  be an " uni nsur ed empl oyer . "   

Tenpas was i nsur ed.   However ,  i f  t he wor ker  went  af t er  Tenpas,  

Tenpas woul d be ci t i ng t he same l aw r el i ed upon by t he maj or i t y 

t o exempt  Ol i vas.   See,  e. g. ,  Kr ess Packi ng Co.  v.  Kot t wi t z,  61 

Wi s.  2d 175,  212 N. W. 2d 97 ( 1973) ;  Labor  Ready,  I nc.  v.  LI RC,  

2005 WI  App 153,  285 Wi s.  2d 506,  702 N. W. 2d 27.   See al so 
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Wagner  v.  Cont i nent al  Casual t y Co. ,  143 Wi s.  2d 379,  421 

N. W. 2d 835 ( 1988) .    

¶164 Tenpas woul d ar gue t hat  he was mor e r emot e t han Ol i vas 

and had l ess knowl edge about  and cont r ol  over  t he wor ker s t han 

Ol i vas.   One suspect s t hat  i f  Tenpas vi s i t ed a j ob s i t e and saw 

t hat  t he wor k was unsat i sf act or y,  he had t he aut hor i t y t o 

r equi r e changes.   But  one al so suspect s t hat  i f  Ol i vas saw a 

wor ker  doi ng a s l i pshod j ob,  he coul d have i nt er vened t o cor r ect  

t he pr obl em.   Mor eover ,  one suspect s t hat  i f  a wor ker ' s  

per f or mance was consi st ent l y i nadequat e and under mi ned t he 

posi t i on of  t he whol e cr ew,  Ol i vas woul d have t aken st eps t o 

have hi m el i mi nat ed.  

¶165 Ther e i s l i t t l e or  no evi dence t hat  St eve Tenpas 

exer ci sed di r ect  cont r ol  over  t he wor ker s.   Tenpas pai d Ol i vas 

t he same way he woul d pay any subcont r act or ,  t hat  i s ,  he woul d 

pay wi t h a s i ngl e check because he woul d not  know t he number  of  

wor ker s on a j ob or  what  t hey shoul d be pai d.   Tenpas f ur ni shed 

dr ywal l ,  but  he di d not  f ur ni sh equi pment  or  t ool s.   Tenpas di d 

not  f i r e any wor ker .   Pr esumabl y,  he coul d have t er mi nat ed 

Ol i vas or  decl i ned t o gi ve hi m addi t i onal  j obs,  but  he never  

exer ci sed t hat  cont r ol  over  any of  t he wor ker s.  

¶166 Tenpas' s r el at i onshi p wi t h Ol i vas' s wor ker s woul d not  

exi st  but  f or  Ol i vas' s assur ance t hat  he had wor ker ' s 

compensat i on and l i abi l i t y  cover age f or  t he wor ker s,  whi ch he 

di d.   St i cki ng Tenpas wi t h r esponsi bi l i t y  f or  a wor ker ' s i nj ur y,  

i n spi t e of  Ol i vas' s i nsur ance cover age,  woul d wi pe out  Tenpas' s 

st at ut or y def ense agai nst  l i abi l i t y  and undo decades of  wor ker ' s  
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compensat i on l aw.   I t  i s  s i mpl y mi nd boggl i ng t o bel i eve t hat  a 

wor ker  l i ke Mi r el es coul d be an empl oyee of  Tenpas but  not  of  

Ol i vas.  

¶167 The maj or i t y i s di ver t ed f r om basi c wor ker ' s 

compensat i on l aw by unpr oven not i ons about  t he expl oi t at i on of  

undocument ed wor ker s.   As a r esul t ,  i t  under cut s l ong- st andi ng 

pr esumpt i ons,  see maj or i t y op.  at  ¶34,  and cr eat es uncer t ai nt y  

f or  empl oyer s,  i nsur er s,  and wor ker s.   The maj or i t y ' s deci s i on 

may f or ce empl oyer s l i ke Tenpas t o bear  r esponsi bi l i t y  f or  r i sks 

t hey t ook car ef ul  st eps t o avoi d,  and may f or ce i nsur er s t o 

pr ovi de cover age of  r i sks f or  whi ch t hey have not  been pai d.    

¶168 The al t er nat i ve i s t o set  cer t ai n wor ker s adr i f t  i n a 

wor ker ' s compensat i on l i mbo.   I n my vi ew,  t he st at ut es ar e not  

l i kel y t o be const r ued i n a way t hat  deni es cover age f or  t he 

wor ker s.   Somebody i s goi ng t o have t o pay.  

¶169 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  

¶170 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and PATI ENCE DRAKE ROGGENSACK j oi n t hi s opi ni on.  
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