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Def endant - Respondent . Cour t

REVI EW of a decision of the Court of Appeals. Affirned.

11 SH RLEY S. ABRAHAMSON, C. J. This is a review of a
publ i shed decision of the court of appeals affirmng a judgnment
of the CGrcuit Court for Sheboygan County, Janmes J. Bolgert,
Judge. ! The circuit court ruled that the workers at issue
satisfied the nine-part test for independent contractors set

forth in Ws. Stat. 8§ 102.07(8)(b) (2003-04) of the Wrker's

' Acuity Mut. Ins. Co. v. Oivas, 2006 W App 45, 289
Ws. 2d 582, 712 N.W2d 374.
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Conpensation Act (the Act).? Accordingly, the circuit court
di sm ssed Acuity Mitual Insurance Conpany's conplaint against
Mguel divas, holding that divas did not owe additional
prem uns for his worker's conpensation insurance policy.

12 The court of appeals affirned the order of the circuit
court, basing its decision on different reasoning. According to
the court of appeals, Acuity Insurance presented a "garden-

variety breach-of-contract claim"?3

Consequently the court of
appeals applied common-law criteria to distinguish between
i ndependent contractors and enpl oyees and concluded that Acuity
Insurance failed to denmonstrate that the workers at issue* were
enpl oyees rather than self-enployed contractors under the conmon
| aw.

13 This case is not a traditional worker's conpensation
case in which the parties disagree whether an injured applicant
qualifies for worker's conpensation. This is a dispute between
an insurance conpany and a policyhol der about the cal cul ati on of
the premumfor the worker's conpensation insurance policy.

14 This review requires the court to determ ne whether

the workers at issue are, for purposes of setting a premum

under divas' wor ker' s conpensati on I nsur ance policy,

2 All references to the Wsconsin Statutes are to the 2003-
04 version of the statutes unl ess otherw se not ed.

S Adivas, 289 Ws. 2d 582, 914.

* The word "workers" and the phrase "workers at issue" are
used to refer to the men working on the Tenpas jobs with divas;
t he phrase does not usually include divas.
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i ndependent contractors or enployees of divas. The test to
determne whether the workers at issue are enployees or
i ndependent contractors is found in Ws. Stat. 8§ 102.07(8)(b),

not in comon-law criteria used to distinguish enployees and
i ndependent contractors.

15 If the workers at issue are independent contractors
under Ws. Stat. 8§ 102.07(8)(b), they are not enployees under
the Act and they do not receive worker's conpensation; divas
woul d not owe any additional premuns to Acuity |nsurance.

16 | f the workers at issue are not I ndependent
contractors under Ws. Stat. 8§ 102.07(8)(b), they are enployees
under the Act pursuant to Ws. Stat. § 102.07(8). The court
must then address whether an enploynent relationship exists
under the Act between these worker-enployees and divas, the
al | eged enpl oyer. I f such an enploynent relationship exists,
the workers at issue are covered by divas' wor ker' s
conpensation insurance policy and Acuity Insurance my recover
additional premuns fromdivas.

M7 For the reasons set forth, we affirm the decision of
the court of appeals affirmng the order of the circuit court.
W agree with both parties and the nonparties who filed a brief
that the Act, not the common | aw, governs whether the workers at

i ssue are independent contractors or Oivas' enployees.?® e

® Both parties and the Wsconsin Insurance Alliance and the
W sconsin Conpensation Rating Bureau, which filed a non-party
brief, disagree with the court of appeals' decision that the
case is governed by the common | aw. The court agrees with the
parties and the nonparties that the case is governed by the Act.
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further agree with Acuity Insurance that the workers at issue do
not satisfy the nine-part test for independent contractors set
forth in Ws. Stat. 8§ 102.07(8)(b). Accordingly, the workers at
i ssue are enpl oyees under Ws. Stat. 8§ 102.07(8) of the Act.

18 W agree, however, with divas that the workers at
issue are not enployees in his service in the course of his
trade, business, profession, or occupation. In other words, no
enpl oynent relationship exists between the workers at issue and
divas. Accordi ngly, Acuity Insurance could not take them into
account in setting the premum for Oivas' worker's conpensation
i nsurance policy. W therefore affirmthe decision of the court
of appeal s that the conplaint nust be di sm ssed.

19 First we set forth the facts (Part 1), the standard of
review (Part 11), the allocation of the burden of proof (Part
I11), and the application of the policy, the Act and the conmon
law (Part V). There are two parts to resolving the nerits of
the 1issue presented: whether the workers at issue are
i ndependent contractors (Part V), and whether an enployer-
enpl oyee relationship exists between QAivas and the workers at
i ssue (Part VI).

I

10 Both the relevant facts derived from the testinony and
the circuit court's findings of fact are essentially undi sput ed.

11 Steve Tenpas, the owner of a drywall contracting and
pai nti ng business naned Tenpas Drywall, contracted with divas,
a drywall installer, for divas to do drywalling. Desiring to
mnimze his own liability, Tenpas informed Oivas that before

4
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he would hire himas a subcontractor, Oivas would first have to
secure his own worker's conpensation and liability insurance.

12 To satisfy Tenpas, divas purchased a liability and
wor ker's conpensation insurance policy from Acuity Insurance in
2001. Aivas was a "naned insured" in his capacity as a sole
proprietor; no enployees were nanmed as additional insureds.
Acuity Insurance initially calculated Qdivas' annual prem um
paynent to be $3,513, based on Odivas' estimted $25,000 annua
ear ni ngs. Under the policy, Acuity Insurance reserved the right
to conduct an audit and adjust the prem um according to divas'
actual remuneration.

13 When Acuity Insurance audited Qivas in April 2003,
the auditor discovered that Oivas had received approximtely
$190, 000 from Tenpas. Acuity Insurance substantially increased
divas' premuns to reflect its exposure for wor ker's
conpensation for the workers at issue. Aivas did not pay the
increased premum the policy termnated, and Acuity I|nsurance
brings this action for unpaid premuns in the anount of
$32, 192. 30.

114 The case proceeded to trial on the single issue of
whet her the workers at issue were independent contractors or
enpl oyees under the Act.

115 According to the record, Oivas is a drywall
installer. Aivas obtained jobs from Tenpas, which he usually
conpleted with five nen. Aivas was the only worker who spoke

sonme English, so he al one communi cated with Tenpas.
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16 Tenpas paid Aivas on a "per job" basis. Tenpas al one
deci ded the paynent for each job, based on the size and the
difficulty of the project. A ivas had no say about the anount
of the paynent. Tenpas did not use a conpetitive bidding
process to parcel out the jobs.

17 divas and the workers at issue divided the paynents
from Tenpas anong thensel ves, as they decided, based on the work
each did and each worker's experience. A ivas asserted that he
made no profit fromthe work of the others.

118 divas received one Form 1099 from Tenpas (which is in
the record), and each worker received a Form 1099 from divas.
These latter forns are not in the record.

119 divas testified that he and Tenpas entered this
arrangenent because the other five workers did not have
"papers.” An inference can be nmade from the testinony that the
five workers at issue are undocunented aliens. Tenpas testified
that he required all subcontractors to get their own liability
and worker's conpensation policies because he wanted to avoid
| arge prem uns on his own worker's conpensation policy.

20 Tenpas testified that he knew that Aivas had a "crew
assisting with the jobs and saw these workers at the job sites
but otherwwse had little interaction wth them Tenpas
acknowl edged that he did not check whether the workers had
proper | NS docunentation. He stated that he investigates the
backgrounds of the workers on his payroll but avoi ds
investigating the backgrounds of others who work wth the

subcontractors.



No. 2005AP685

21 divas testified further that he was not in control of
the work group; that he did not control the hours that each
person worked; and that he did not have the power to hire or
fire any worker. Each worker was responsible for his own tools.

122 One of the workers, Jose Mreles, testified at trial
and corroborated Aivas' testinony.

23 The circuit court found that each of the workers owned
his own equipnent; that each received a Form 1099 for tax
purposes; that the workers agreed anong thensel ves how Tenpas'
paynents would be distributed; t hat the paynents were
distributed according to the agreenent; that each worker was
equally responsible to conplete the job satisfactorily; that
each ran the sanme risk of nonpaynent by Tenpas; and that the
risk was m ni mal because Tenpas provided the supplies. On the
basis of these findings of fact, the circuit court reached the
| egal conclusion that the workers were independent contractors
under Ws. Stat. 8§ 102.07(8)(b) and dism ssed Acuity Insurance's
conplaint with prejudice.

[

24 The standard of review is not disputed. W review
findings of fact made by the circuit court under Ws. Stat.
§ 805.17(2): "Findings of fact shall not be set aside unless
clearly erroneous . . . ." The relevant historical facts set
forth above essentially are not in dispute.

25 The parties disagree about the |aw and the application
of the law to the facts. This case therefore requires us to
interpret the insurance policy, the Act, and case |law and apply

7
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them to the facts of the present case. Interpretation and
application of an insurance policy, the Act, and case law are
ordinarily guesti ons of law that this court deci des
i ndependently of the circuit court and court of appeals, but
benefiting fromtheir anal yses.

11

126 We Dbegin by stating the parties' legal argunents
(which we will later discuss in turn) in order to allocate the
burden of proof, that is, to allocate both the burden of
production of evidence and the burden of persuasion.

27 Acuity Insurance argues that whether it is entitled to
additional premuns turns on whether the workers at issue are
i ndependent contractors under the nine-part test for independent
contractors set forth in Ws. Stat. § 102.07(8)(b). If the
workers are not independent contractors, then according to
Acuity lInsurance, the workers are automatically enployees under
8§ 102.07(8)(a) and Acuity Insurance is entitled to additional
prem uns. To Acuity Insurance, the determ nation of the status
of the workers as independent contractors or enployees under
8§ 102.07(8) begins and ends the case.

28 In contrast, Aivas argues that whet her  Acuity
I nsurance is entitled to additional prem uns turns on whether an
enpl oyer-enpl oyee relationship exists between him and the
wor kers under Ws. Stat. 8§ 102.07(4). If the workers are not
A ivas' enployees, then according to divas, Acuity lInsurance is

not entitled to additional prem uns. To divas, t he
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determ nation of the enployer-enployee relationship under
8§ 102.07(4) begins and ends the case.

129 As we shall explain further, both parties have valid
argunents. We conclude that for Acuity Insurance to succeed in
its claim for additional premuns from Oivas, the workers at
issue (1) cannot be independent contractors under Ws. Stat.
8 102.07(8) (b), and (2) must have an enpl oyer-enpl oyee
relationship with divas. This analysis is consistent with both

Jarrett v. LI RC, 2000 W App 46, 233 Ws. 2d 174, 607

N. W2d 326, and Labor Ready, Inc. v. LIRC 2005 W App 153, 285

Ws. 2d 506, 702 N W2d 27.

130 Jarrett supports the proposition that whether a person
is an enployee or independent contractor nust be determ ned
under the statutory test for independent contractor status set

forth in Ws. Stat. 8§ 102.07(8). Labor Ready supports the

proposition that a sufficient enploynent relationship between an
enpl oyee and the all eged enpl oyer nust exist before the Act wll
apply.?®

131 The questions of who has the burden of proof of the
status of the workers at issue as independent contractors and of

their enploynment relationship to Oivas are questions of |aw.’

® For a simlar discussion of the relationship between these
two propositions, see St. John v. The Last Detail, W C aim No.
1995007051 (LI RC Feb. 28, 2000).

" See, e.g., State v. Armstrong, 223 Ws. 2d 331, 344, 588
N.W2d 606 (1999); State v. Big John, 146 Ws. 2d 741, 755, 432
N.W2d 576 (1988); State v. MFarren, 62 Ws. 2d 492, 499, 215
N. W2d 459 (1974); Long v. Ardestani, 2001 W App 46, 936, 241
Ws. 2d 498, 624 N W2d 405.
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This court ordinarily decides questions of |aw independently of
the circuit court or court of appeals.

132 Acuity Insurance acknow edges that it has the burden
to establish its prima facie contract case, nanely its rights
under the contract and the breach of the contract. It argues,
however, that it has nmet that burden by establishing the terns
of the policy governing the calculation of the premum and the
increase in Aivas' revenues over the $25,000 he estinated.

133 Acuity Insurance further asserts that given the broad
definition of "enployee" in the Act, and the presunption that a
worker is an enployee, it satisfied its burden to establish that
the workers at issue are enployees for purpose of the Act.

Acuity Insurance relies on Scholz v. Industrial Conm ssion, 267

Ws. 31, 41c, 65 NW2d 1 (1954), that the presunption of
enpl oyee status exists and that the presunption constitutes
prima facie proof that the workers at issue are enpl oyees.

134 The Scholz case and its progeny do not support Acuity
| nsurance' s reasoni ng. The presunption that a person is an
enpl oyee and that a relationship of enployer and enpl oyee exists
arises only when the person "was rendering service for the
all eged enployer."® At issue in this case is whether the workers
were rendering service for Qdivas. Thus the presunption that

the workers are enployees plays no role in the present case.

8 Revels . | ndus. Cormmi n, 36 Ws. 2d 395, 400, 153
N. W2d 637 (1967).

10
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135 Furthernore, the Scholz presunption is a rebuttable
presunption that "ceases to have force and effect when evidence
to the contrary is adduced."® Evidence to the contrary has been
adduced in the present case, and Acuity Insurance does not have
the benefit of the presunption.

136 Acuity Insurance further asserts (wthout citation)
that if an enployer is trying to deny worker's conpensation by
contending that a person is an independent contractor, the
enpl oyer has the burden to establish the facts supporting its
posi tion. Acuity Insurance then argues that it therefore
follows that Aivas has the burden to prove that the workers at
i ssue are independent contractors.

137 A der worker's conpensation cases declare that the
party seeking to defeat worker's conpensation bears the burden
to prove facts supporting its position.® Mre recently the

court has disavowed this declaration and has ruled that an

® Revels, 36 Ws. 2d at 402 (citing Conrad v. Indus. Commin,

254 Ws. 574, 578, 37 N.W2d 60 (1949)). See also Scholz v.
| ndus. Commi n, 267 Ws. 31, 41b, 65 NW2d 1 (1954).

10 See, e.g., Huebner v. Indus. Commin, 234 Ws. 239, 243,
290 NNW 145 (1940) ("[I]t will be presunmed, for the purposes of
the conpensation act, that the person was an enployee and
therefore the burden to prove otherw se rests upon him who seeks
to defeat conpensation."); Connor Lunber & Land Co. v. Indus.
Commin, 203 Ws. 85, 87, 233 N.W 559 (1930); Habrich v. Indus.
Commi n, 200 Ws. 248, 254, 227 NW 877 (1929).

11
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applicant has the burden to prove that he or she is an enpl oyeel!
and that the issue whether the applicant m ght be an independent
contractor does not present an affirmative defense.'? There is
no claimant for worker's conpensation in the present case.

138 For the reasons set forth, we disagree with Acuity
| nsurance's anal ysis and are not persuaded by Acuity Insurance's
view of who has the burden of proof.

139 Qur <case law sets forth criteria to be wused in
al l ocating the burden of proof.

40 The <court has adopted, in State v. MFarren, 62

Ws. 2d 492, 499-502, 215 N WwW2d 459 (1974), a five-factor
analysis to be applied in allocating the burden of proof.®® The
five McFarren factors are: (1) the natural tendency to place the
burden on the party desiring change; (2) special policy
considerations such as those disfavoring certain defenses; (3)
convenience; (4) fairness; and (5 the judicial estinmate of

probabilities.

1 Beecher v. LIRC, 2004 W 88, 52, 273 Ws. 2d 136, 682
NW2d 29 ("As a general matter, the burden of proof in a
wor ker's conpensation case lies with the claimant."); Leist V.
LIRC, 183 Ws. 2d 450, 457, 515 N W2d 268 (1994) ("[T]he
claimant has the burden of proving beyond a |legitinmate doubt all
the facts essential to the recovery of conpensation.").

12 5chol z, 267 W's. at 4lc.

13 These five factors were adopted from Charles T.
McCormi ck, MCorm ck's Handbook of the Law of Evidence, § 337
at 787-89 (2d ed. 1972). See also 2 Charles T. MCorm ck,
Handbook of the Law of Evidence, § 337, at 411-15 (5th ed.
1999). The McFarren factors were used, for exanple, in State v.
Big John, 146 Ws. 2d 741, 756, 432 N.W2d 576 (1988).

12
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141 We begin by applying these factors to the first issue
in the present case: whether the workers are enpl oyees because
they are not I ndependent contractors under W s. Stat.
8§ 102.07(8)(Db). The first MFarren factor favors placing the
burden on Acuity Insurance as the party interested in changing
the state of affairs between the parties. Acuity lInsurance is
attenpting to <collect additional funds and obtain judicial
recognition of its claim

142 The second factor about disfavored defenses is
i nappl i cabl e.

143 The third factor relates to the ease of and access to
pr oof . When facts lie peculiarly in the knowl edge of a party,
that party should ordinarily bear the burden of proof on that

issue.™ At first glance, this factor favors placing the burden

of proof of the status of the workers at issue on divas. He
may know nore about the workers than Acuity Insurance. Yet
McFarren cautions us not to overenphasize this factor: "Very

often one nust plead and prove matters as to which his adversary
has superior access to the proof."'® For exanple, nearly all
allegations required of a plaintiff in tort or breach of
contract actions relating to the defendant's acts or om ssions

describe matters peculiarly within the defendant's know edge. ®

4 McFarren, 62 Ws. 2d at 500.

> 1d. (quoting Charles T. MCornick, MCormck's Handbook
of the Law of Evidence, 8§ 337, at 787 (2d ed. 1972)).

6 2 Charles T. MCornck, Handbook of the Law of Evidence
§ 337, at 413 (5th ed. 1999).

13
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Additionally, with Iiberal discovery, parties are placed on nore
equal footing with regard to evidence. Aivas, Steve Tenpas,
and the workers can provide Acuity Insurance with information.

44 The fourth factor, "fairness,” has two conponent
parts: (a) proof of exceptions and (b) proof of negatives.
Proof of exceptions has been "defined as providing that one who
relies on an exception to a general rule or statute has the
burden of proving that the case falls within the exception."?
Wth regard to proof of negatives: "[T]he party asserting the
negative has the burden to prove it wunless the facts are
peculiarly within the other party's know edge or are nuch nore
difficult for the former to prove than the latter."?®

45 No proof of exceptions is involved here. W go to
proof of negatives.

46 For Acuity Insurance to prevail, it nust affirmatively
prove that the workers are enployees under the Act. Proof that
the workers at issue are enployees is acconplished by proof that
the workers at issue do not neet at |east one part of the
i ndependent contractor test under Ws. Stat. § 102.07(8).

147 The argunent that Acuity Insurance should not have to

prove a negative is not persuasive. The commonly stated naxim

17 Bi g John, 146 Ws. 2d at 756.

8 McFarren, 62 Ws. 2d at 503.

14
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that a party cannot be asked to prove a negative!® is not an
invariable test, nor even always a significant circunstance.
Parties frequently have to prove a negative. W gnore expl ai ns
that "the burden is often on one who has a negative assertion to
prove; a comon instance is that of a promsee alleging

nonper f or mance of a contract."?°

A party can be required to aver
and prove negative allegations, especially when the allegation
is an essential part of the party's claim?! For exanple, a
party alleging nondelivery has the burden of proving that issue;
a party alleging failure to perform has the burden of proof; a
party alleging that a signature is a forgery has the burden of
proving that the docunent was not signed by the purported
signatory. Thus this fourth factor does not convince us that
the burden of proof of independent contractor status should be
on divas.

148 The fifth factor exam nes the judicial estimate of the
probabilities. "The risk of failure of proof may be placed upon

the party who contends that the nore unusual event has

occurred."?® It is not unusual for an insurance conmpany to audit

19 "Statements are found primarily in older cases to the
effect that even though a party is required to plead a fact, it
is not required to prove that fact if its avernent is negative
rather than affirmative in form"™ 2 MCorm ck, Handbook of the
Law of Evidence, 8§ 337, at 412 (5th ed. 1999).

201X Wgnore on Evidence, § 2486, at 288 (Chadbourn rev.
1981) .

21 1 d.

22 2 McCormick, Handbook of the Law of Evidence, § 337, at
413 (5th ed. 1999).

15
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an insured under a worker's conpensation policy and increase
prem uns. Simlarly, it is not unusual for a dispute to arise
about the status of persons as enployees or independent
contractors. This factor favors placing the burden on Acuity
| nsurance to show that divas failed to account for his
enpl oyees.

149 Considering the relative weight of the MFarren
factors, we conclude that the burden of proof on the issue of
whet her the workers at issue were independent contractors nore
appropriately lies with Acuity I nsurance.

150 Simlar considerations |lead us to conclude that Acuity
| nsurance bears the burden of proof that an enploynent
rel ationship exists between divas and the workers at issue.
Again Acuity Insurance is the party attenpting to obtain
judicial recognition of its claim and should bear the burden of
proving why it is entitled to additional prem uns. The second
factor is not applicable. As to the third factor, as we
expl ai ned previously, Acuity Insurance can gain access to the
information it needs. The fourth factor is not relevant here
There are no exceptions or negatives involved in denonstrating
t he enpl oynent rel ati onship.

151 Finally, with regard to the fifth factor, disputes
about enpl oynent rel ationshi ps are conmon in wor ker' s
conpensation cases; the burden of proof should be on Acuity
| nsurance, which is attenpting to obtain judicial recognition

that the relationship exists.

16
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152 For the reasons stated, we conclude that Acuity
| nsurance has the burden of proof on both issues that resolve
t he present case.

|V

53 Because this dispute involves an insurance policy, we
exam ne the text of the policy to decide whether the policy, the
Act, or the common | aw resol ves the dispute.

154 The parties do not explore in detail the text of the
policy. On this review the parties (and the nonparties who
filed a brief) agree that the policy should be understood by
reference to the Act and that the Act governs the resolution of
t he dispute.

155 W& have examned the policy, and we agree with the
parties that the text of the insurance policy directs us to the
Act to resolve the issues presented.

56 divas purchased what appears to be a standard
liability and worker's conpensation insurance policy from Acuity
| nsur ance. The policy lists only Odivas as a naned insured.
The policy explains that "if you [Oivas] are designated in the
Declarations as . . . [a]ln individual, you and your spouse are
i nsureds, but only with respect to the conduct of a business of
which you are the sole owner." The policy also provides
coverage for any enployees of divas.

157 The policy requires Oivas to pay insurance prem uns
for any persons who subject Acuity Insurance to exposure to

l[itability for worker's conpensation. Under the policy, Acuity

17
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| nsurance pays all benefits or conpensation required of divas
under the Act.
58 According to the policy, the premum is calculated on

the foll ow ng basis:

[Playroll and all other renuneration paid or payable
during the policy period for the services of:

1. Al your officers and enployees engaged in work
covered by this policy; and

2. Al other persons engaged in work that could nake
us liable wunder Part One - Wrkers' Conpensation
| nsurance of this policy.

159 The policy does not define "enployees"” or "other
persons engaged in work that could make [Acuity Insurance]

liable wunder the Wrker's Conpensation Insurance of this

n 23

policy.

60 The policy provides that the "terns of this insurance
that conflict with the workers' conpensation |aw are changed by
this statenent to conform to that |aw " The Act (Ws. Stat.
§ 102.31) also specifically provides that "[e]very contract for
the insurance of conpensation provided under this chapter or
against liability therefor is subject to this chapter and
provi sions inconsistent with this chapter are void."

61 The policy obviously directs the courts to the Act to
determ ne Acuity lnsurance's exposure to liability for worker's

conpensation for the workers at issue and thus the premuns it

23 The policy states only that "' Enpl oyee' includes a |eased
wor ker. Enpl oyee does not include a tenporary worker." "Leased
wor ker" and "tenporary worker" are defined by the policy, but
t hese definitions are not rel evant here.

18
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can charge. W therefore conclude that the Act, not the common
| aw, governs whether the workers at 1issue are independent
contractors and whether the workers are Aivas' enpl oyees.

\Y

62 The parties agree, and so do we, that if the workers
at issue are independent contractors under W s. Stat.
8§ 102.07(8)(b), they are not enployees, and Acuity lnsurance is
not liable for them under the Act and the policy. Acui ty
| nsurance therefore would not be entitled to additional prem uns
fromdivas.

163 The Act (Ws. Stat. 8§ 102.07(8)(b)) establishes a
nine-part test to determ ne whether a person is an independent
contractor and not an enployee for purposes of worker's
conpensati on. Unless all parts of the nine-part test are net,
the person is not an independent contractor exenpt fromthe Act.
To be an independent contractor, a person nmust neet all of the

foll ow ng conditions:

1. Maintains a separate business with his or her own
of fice, equipnment, materials and other facilities.

2. Holds or has applied for a federal enployer

identification nunber with the federal i nt er nal
revenue service or has filed business or self-
enpl oynent income tax returns wth the federa

i nternal revenue service based on that work or service
in the previous year.

3. Qperates under contracts to perform specific
services or work for specific anpbunts of nobney and
under which the independent contractor controls the
means of perform ng the services or work.

4. Incurs the main expenses related to the service or
work that he or she perforns under contract.
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5. Is responsible for the satisfactory conpletion of
work or services that he or she contracts to perform
and is liable for a failure to conplete the work or
servi ce.

6. Receives conpensation for work or service perfornmed
under a contract on a conmssion or per job or
conpetitive bid basis and not on any other basis.

7. May realize a profit or suffer a [|oss wunder
contracts to performwork or service.

8. Has continuing or recurring business liabilities or
obl i gati ons.

9. The success or failure of the independent
contractor's business depends on the relationship of
busi ness recei pts to expenditures.?

164 Only if all nine parts of this test for independent
contractors are nmet will the workers at issue fall wthin the
definition of "independent contractor” and fall outside the
definition of "enployees" in the Act and therefore outside the
policy. Acuity Insurance insists that the workers at issue fai
to meet one or nore of this nine-part test.

165 We agree wth Acuity Insurance that Ws. Stat.
8§ 102.07(8)(b) provides the sole test for determ ning whether a
person is an independent contractor exenpt from the Act's
cover age. | ndeed, 8 102.07(8)(b) was anended in 1989 to repl ace
the then-used test for distinguishing between enployees and

i ndependent contractors, a test that was based on comon-|aw

24 Wsconsin Stat. § 102.07(8)(b)  provides: "(b)  An
i ndependent contractor is not an enployee of an enployer for
whom t he i ndependent contractor perfornms work or services if the
i ndependent contractor neets all of the follow ng conditions:"”
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criteria for distinguishing between enployees and i ndependent
contractors.

66 The nine-part test in Ws. Stat. 8§ 102.07(8)(b) was
enacted to provide an easily understood and easily applied test
to determne who is an exenpt independent contractor under the
Act.?® The Worker's Conpensation Advisory Council?® stated that
"[t]his redefinition is to elimnate the disputes involving
cases where insurance conpanies have collected premuns for
i ndi viduals where they may not have any liability and cases
where they have not collected premuns fromindividuals for whom
they are Iliable and enployers who were or were not paying

prem uns under the m staken notion that the individuals working

% Jarrett v. LIRC, 2000 W App 46, Y17, 233 Ws. 2d 174,
607 N.W2d 326.

%6 The Worker's Conpensation Advisory Council is a counci
created by statute, Ws. Stat. 8§ 15.227(4). It consists of the
followng persons appointed by the Secretary of Wrkforce
Devel opnent : a designated enployee of the Departnent of

Wor kf orce Devel opnent as chairperson, five representatives of
enpl oyers, and five representatives of enployees. The Secretary
of Workforce Devel opnent al so appoints three representatives of
insurers authorized to do worker's conpensation insurance
business in this state as nonvoting nenbers of the council.
Wsconsin Stat. 8 102.14(2) requires the Advisory Council to
"advise the departnent in carrying out the purposes of this
chapter. Such council shall submt its recommendations wth
respect to anmendnents to this chapter to each regul ar session of
the legislature and shall report its views upon any pending bil
relating to this chapter to the proper legislative commttee."
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" The Advisory Council

for them were or were not enployees."?
expected that "this proposed anendnent would clarify and
redefine the term independent contractor so that enployers and
their insurance conpanies wll be able to identify which
enpl oyees are covered by the Wrker's Conpensation Act."?®

167 As discussed earlier, Acuity Insurance has the burden
to prove facts from which a court could reach the concl usion of
law that the workers at issue fail to satisfy at |east one part
of the nine-part test and therefore are not independent
contractors under Ws. Stat. 8§ 102.07(8)(b). The determ nation
of whether the facts fulfill a statutory standard is a question
of law that this court determ nes independently of the circuit
court and court of appeals.

168 In determning whether the workers at issue fail to
meet at |east one part of the nine-part test, we look to the
record and to decisions of the Labor & Industry Review
Comm ssion (LIRC) for guidance on the interpretation and
application of Ws. Stat. 8§ 102.07(8)(Db). LIRC is the
adm ni strative body that regularly reviews worker's conpensation

cl ai ns. Al though we are not bound by LIRC s reasoning,

2 This explanatory |anguage from the Worker's Conpensation

Advi sory Council can be found in a docunent entitled "Plain
Language Analysis of Independent Contractor Recommendation”
contained in the legislative file for 1989 Ws. Act 64, on file
with the Legislative Reference Bureau, Madison, W. See al so

Jarrett, 233 Ws. 2d 174, f917.
28 | d. This legislative history is set forth in greater

detail in Jarrett, 233 Ws. 2d 174, 917, and in the nonparties
brief.
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conclusions, or interpretations of the law, LIRC s specialized
knowl edge and experience can help this court in applying the
nine-part test in Ws. Stat. § 102.07(8)(b).?*°

169 In Janes v. B& Drywall, WC Caim No. 1999-051348

(LIRC July 28, 2000), LIRC had to deci de whether a subcontractor
who installed drywall was an independent contractor or an
enpl oyee covered under the Act. The drywall installer was paid

on a per-job basis for projects he accepted from other

contractors. The drywall installer supplied his own tools, and
the contractors provided the drywall sheets. Based on these
facts, LIRC concluded that the drywall installer who applied for

wor ker's conpensation was not an independent contractor. 3°

2% For a discussion of the deference due to administrative
deci sions on questions of law, see Racine Harley-Davidson, Inc.
v. Ws. Div. of Hearings & Appeals, 2006 W 86, ¢{8-20, 292
Ws. 2d 549, 717 N.W2d 184.

% LIRC determined that the first part of the nine-part
test, that is, that the worker maintains a separate business
with his or her own office, equipnent, materials, and other
facilities, was not net in Janes. According to the evidence
presented, the drywall installer kept his supplies in a bucket
in the basenment, did not have an office or hone office, did not
have a business card, did not set aside any space for business
purposes, did not have a business phone |ine or office
equi pnent, and did not keep any records except those needed for
i ncone tax purposes.

In the present case, in contrast to Janes, no evidence was
presented regarding whether the workers maintained a separate
busi ness, where they kept their tools, and what facilities they
mai ntai ned. We cannot just assune, w thout any evidence, that,
like in Janes, these workers kept their tools in a bucket at
their hones and did not have any equipnent associated wth
runni ng one's own busi ness.
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170 LIRC concluded that the drywall installer in Janes
failed the seventh, eighth, and ninth parts of the test and
therefore was not an independent contractor. The drywall
installer had no continuing or recurring business liabilities or
obl i gati ons or overhead. He had only a few tools that did not
require frequent maintenance or replacenent. LI RC opined that
mnor or trivial expenses like these could not result in the
success or failure of the business, as envisioned by the ninth
part of the test. Because the drywall installer's "business"
consi sted of providing services with no overhead, LIRC concl uded
that the drywall installer did not have recurring expenses that
could cause himto take a | oss on any individual project.

171 Applying the teachings of Janmes and examning the
record in the present case, we conclude that the workers in the
present case failed the seventh and ninth parts of the test.

Each worker in the present case supplied only |labor and sinple

tools like hammers that do not require frequent repair or
repl acenent . The workers at issue did not have to purchase
their own drywall sheets. There was no risk that the workers

woul d suffer a loss on any of the jobs. They were paid only for
the | abor they put in, and they did not control any of the other

costs involved with the project. Their success was not rel ated

In an unpublished decision, the court of appeals affirned
LIRCs decision that the drywall installer was not an
i ndependent contractor wunder Ws. Stat. 8§ 102.07(8)(b). B&P
Drywal |l v. LIRC, 2001AP1422, unpublished slip op. (Ws. C. App
May 7, 2002).
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to the relationship of business receipts to expenditures, but
rather to how nuch | abor they were willing to provide.

72 In reaching this conclusion of |aw, we disagree wth
the conclusion of law the circuit court reached. The circuit
court did not analyze the facts with respect to each part of the
nine-part test in reaching its conclusion of Jlaw that the
wor kers at issue are independent contractors. The circuit court
supported its conclusion of law with the following facts: each
of the workers at issue owned his own equi pnent; each received a
Form 1099 for tax purposes; the workers at issue agreed on how
conpensation would be distributed; the conpensation was
di stributed according to the agreenent; each worker at issue was
equal ly responsible to conplete the job satisfactorily; each ran
the sanme risk of nonpaynent (which is mnimal) because Tenpas
provi ded the supplies; the only risk was nonpaynent by Tenpas.

173 Even drawing inferences fromthe record to support the
circuit court's conclusion of law that the workers at issue were
i ndependent contractors, we conclude that the workers failed at
| east one of the nine parts of the test.

174 We therefore conclude that Acuity Insurance satisfied
its burden to prove that the workers at issue failed to neet at

| east one part of the nine-part test and therefore do not
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qualify as i1ndependent contractors. The workers are enpl oyees
under Ws. Stat. § 102.07(8)(a).>*

75 Acuity Insurance argues, based on Jarrett v. LIRC

2000 W App 46, 233 Ws. 2d 174, 607 N W2d 326, that the
conclusion that the workers at 1issue are not independent
contractors ends the inquiry and Acuity I nsurance wi ns the case.

176 In Jarrett, 233 Ws. 2d 174, 917, the court of appeals
concluded that "Ws. Stat. § 102.07(8)(b) was intended to
provide the sole test for determning whether a worker is an
i ndependent contractor wunder the Act. . . . [T]he legislature
intended 8§ 102.07 to create two classes of persons, enployees
and independent contractors, and to provide the nethod for
determ ni ng whether a person is an i ndependent contractor."

177 Jarrett, however, cannot be interpreted, as Acuity
| nsurance urges, as ending the inquiry in the present case and
conpletely resolving the dispute. Jarrett is inapposite.

178 1In Jarrett, Jarrett was held to be an independent
contractor, not an enployee. Consequently, in Jarrett neither
LIRC nor the court of appeals had to examne whether an
enpl oynent relationship existed under the Act between Jarrett
and his alleged enployer, that is, whether Jarrett's injury was

sustained while he was in the service of the alleged enployer.

3. Wsconsin Stat. § 102.07(8)(a) provides that "every
i ndependent contractor [who does not satisfy the nine-part test
under 8§ 102.07(8)(b)] is an enployee of any enployer under this
chapter for whom he or she is performng service in the course
of the trade, business, profession or occupation of such
enpl oyer at the time of the injury.”
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In Jarrett, the inquiry under Ws. Stat. 8§ 102.07(8)(b) was the
end of the inquiry under the circunstances of that case.

179 In the present case, after determning that the
wor kers are enployees, not independent contractors, we nust
proceed to decide whether an enploynent relationship exists
between the workers and the alleged enployer, an issue that did
not arise in Jarrett.>

180 Sinmply concluding that the workers at 1issue are
enpl oyees and not exenpt independent contractors within the Act
does not nean that Acuity Insurance can collect additional
insurance premuns from Oivas for the workers at issue. The
next question we nust address is whether these workers are
enpl oyees of A vas.

Vi

181 Even if the workers at issue are enployees (and not
i ndependent contractors wunder the Act), divas argues that
Acuity Insurance is not liable for these workers under divas'
policy wunless Acuity Insurance proves that the workers are
Aivas' enployees, that is, unless Acuity Insurance proves that
an enpl oyer-enpl oyee relationship exists between the workers at

i ssue and d i vas.

32 After examining Jarrett, LIRC has recently concluded that
the approach we use is the correct one, nanely, a decision is
made under Ws. Stat. § 102.07(8)(b). Then, when the issue is
posed, a decision is made under Ws. Stat. 8§ 102.07(4) regarding
the enpl oyer-enployee relationshinp. St. John v. The Last

Detail, WC ClaimNo. 1995007051 (LIRC Feb. 28, 2000).

27



No. 2005AP685

182 The Act defines an enployee in Ws. Stat. § 102.07.
Subsection (4)(a) defines an enployee as a "person in the
service of another wunder any contract of hire, express or
inplied . . . if enployed wth the know edge, act ual or
constructive, of the enployer . . . ." Subsection (4)(a)2.
excludes as an enpl oyee "[a]ny person whose enploynent is not in
the course of a trade, business, profession or occupation of the
enpl oyer

183 The concept that an enployee is in the service of
another in the course of a trade, business, profession, or
occupation of an enpl oyer also appears in Ws. St at .
8§ 102.07(8)(a), which provides that a worker who does not
satisfy any part of the nine-part test for independent
contractors is an "enployee of any enployer under this chapter
for whom he or she is performng service in the course of the
trade, busi ness, pr of essi on or occupati on of such
enpl oyer

184 Key to defining an enployee under the Act, then, is
the concept that an enployee is "in the service of another in
the course of a trade, business, profession or occupation of an
enpl oyer. " Clearly the Act does not i npose worker's
conpensation liability on an enpl oyer when the enpl oyer does not
have an enpl oyer-enpl oyee relationship with an injured person
The Act governs enployers and their enployees. "The foundation
of the Wbrknen's Conpensation Act is the existence of an actua

enpl oyer-enploye [sic] relationship.” Wendl andt v. | ndus.

Conmin, 256 Ws. 62, 67, 39 N.W2d 854 (1949).
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185 A sufficient nexus nust exist between Odivas and the
workers at issue to enable this court to conclude that these
workers are in the service of Oivas in the course of divas'
trade, business, or occupation. Aivas' worker's insurance
policy does not cover every person who is an enployee of sone
enpl oyer; it covers only enployees in the service of divas.

186 The  nost recent case interpreting Ws. St at .

8§ 102.07(4)(a) and its definition of "enployee" is Labor Ready,

Inc. v. LIRC, 2005 W App 153, 285 Ws. 2d 506, 702 N W2d 27.

Labor Ready was a tenporary help agency that operated as a
hiring hall. The applicant for worker's conpensation was
injured at Labor Ready's facilities, while the applicant was
awaiting a possible job assignnent. The court of appeals
affirmed LIRC s decision that the applicant was an enpl oyee of
Labor Ready under § 102.07(4)(a) when he was injured.

187 In determining the existence of an enployer-enployee
relationship under the Act, the court of appeals applied the

test established in Kress Packing Co. V. Kottw tz, 61

Ws. 2d 175, 182, 212 N w2d 97 (1973). Al t hough the Kress
Packi ng test has been supplanted by Ws. Stat. § 102.08(b) for
deci di ng i ndependent contractor status for purposes of the Act,>

the Labor Ready case denonstrates that the Kress Packing test

continues to have vitality in determ ning whether a person is an

enpl oyee under Ws. Stat. § 102.07(4)(a).

3% See Jarrett, 233 Ws. 2d 174, 17 ("Wsconsin Stat.
§ 102.07(8)(b) . . . replaced t he previ ous criteria for
determ ni ng i ndependent contractor status under the Act.").
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188 Kress Packing established the primary test for

determ ning an enployer-enpl oyee rel ationship: Does the alleged
enpl oyer have a right to control the details of the work?3* In
assessing the right to control, four secondary factors are
considered: (1) direct evidence of the exercise of the right of
control, (2) method of paynment of conpensation, (3) furnishing
of equipnment or tools for the performance of the work, and (4)
right to fire or terninate the enploynent rel ationship.®

189 The Kress Packing test is fact-specific. Careful ly

examning the record, the court of appeals concluded in Labor
Ready that the applicant was an enpl oyee of Labor Ready because
Labor Ready had exercised control of the applicant even before
the applicant was assigned to a |job. The court of appeals
enphasi zed that Labor Ready provided the facility at which the
applicant was required to appear and wait. Furt hernore, Labor
Ready docunented the applicant's status as an enployee. The
forms prepared by Labor Ready and signed by the applicant
referred to the applicant as an enployee; the applicant
conpleted an Enployee Wthholding Allowance Certificate (W4)
for income tax purposes; the applicant was paid by Labor Ready,
not the custoner to whom the applicant would be assigned. All
these facts led the court of appeals to conclude that the

"parties have sufficient relevant indicia of an enployer-

34 Kress Packing Co. v. Kottwitz, 61 Ws. 2d 175, 182, 212
N.W2d 97 (1973).

351 d.
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enpl oyee relationship . . . [and] for purposes of worker's
conpensation statutes, [the applicant] was Labor Ready' s
enployee at the tinme he was injured. See Ws. Stat.
§ 102.07(4)(a)."3°

190 LIRC cases also denonstrate that the Kress Packing

test continues to have vitality in determning whether a
sufficient enployer-enployee relationship exists under the Act
bet ween an applicant and an all eged enpl oyer.

191 For instance, in N ckell v. County of Kewaunee, WC

Claim No. 94064155 (LIRC Sept. 24, 1996), LIRC addressed the
wor ker's conpensation claim of a caregiver who was indisputably
an enpl oyee under the Act. The issue to be decided was in whose
service the caregiver-enployee was for purposes of worker's
conpensati on. In answering this question, LIRC exam ned the

Kress Packing secondary factors, focusing on who hired the

caregiver, who had the ability to fire the caregiver, and who
ultimately paid the caregiver's wages. Acknow edging that "this
case is not so clear-cut,” LIRC concluded that the factors
weighed in favor of hol ding that an enpl oyee- enpl oyer
relationship existed between the caregiver and the county, not
between the caregiver and the person cared for. The county

arranged the general ternms of enploynent and ultimately paid for

% Labor Ready, Inc. v. LIRC, 2005 W App 153, 917, 285
Ws. 2d 506, 702 N w2d 27. The court of appeals went on to
conclude that the applicant-enployee was performng service
growing out of and incidental to his or her enploynent under
Ws. Stat. § 102.03(1).
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the caregiver's services, even though the caregiver's direct
services were not rendered to the county.?

192 Wth the Kress Packing test in mnd and these exanpl es

of the application of the test, we review the facts of the
present case to consider whether there are sufficient indicia of
an enpl oyer-enpl oynent rel ati onship under the Act between divas
and the workers at issue.

193 divas argues that the record denonstrates he was a
go- bet ween, m ddl eman, or broker and that the workers at issue
were not in his service.

194 According to Acuity Insurance, divas occupied a

significant |eadership role anong the workers at issue. Acuity

3 In Day v. Village of Geendale, WC Claim No. 94005719
(LIRC May 18, 1995), an applicant for worker's conpensation was
injured during a physical agility test before being hired. In
determ ni ng whet her t he person qual ified for wor ker' s
conpensation, LIRC relied on the Kress Packing factors 1in
assessing the enpl oynent relationship between the parties. LIRC
refused to adopt the applicant's argunent that the potential
enpl oyer "controlled" the performance of the test. LI RC
concluded that the agility test was voluntary and that the Kress
Packi ng test was not satisfied.

In Anbrose v. Harley Vandeveer Trust, WC C aim No. 86-39393
(Feb. 28, 1989), LIRC applied the Kress Packing test to
determ ne whether an enployee-enployer relationship existed
between a caregiver and a trust for the benefit of the person
for whom care was provided. LIRC held that the person for whom
care was provided adm nistered her own affairs and reserved the
right to control the details of the caregiver's enploynent and
to termnate the caregiver's enploynent. The trust, according
to LIRC, was a conduit for conpensation. The caregiver was not
an enployee of the trust under Ws. Stat. § 102.07(4). Thi s
decision was affirnmed by the court of appeals in an unpublished
deci si on. Anbrose v. LIRC, 1990AP440, wunpublished slip op.
(Ws. C. App. Cct. 23, 1990).
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| nsurance points to the fact that divas comunicated wth
contractors about work opportunities and about the details of
each assignnent—tnformation which he then relayed to the
workers at issue; Oivas also received paynent on behalf of the
wor kers at issue and received the 1099 tax form from Tenpas.

195 The <circuit court, the court of appeals, and this
court do not agree wth Acuity Insurance's characterization of
the record. The courts accept Aivas' position that the facts
prove he was just a go-between, m ddl eman, or broker.3®

196 According to Aivas' and a worker's testinony (which
the circuit court apparently found credible), the workers at
issue were drywall installers. divas got the jobs on behalf of
the workers at issue because he was able to speak English. He
did not control the details of the workers' work. He did not
order the workers at issue to hang a certain nunber of drywall

sheets. He did not set their working hours.*® He did not set

% For a LIRC case in which LIRC had to decide whose
enpl oyee the applicant was after it determ ned the applicant was
not an independent contractor under Ws. Stat. § 102.07(8)(b),
see St. John v. The Last Detail, W Caim No. 1995007051 (Feb.
28, 2000). In that case, Reed (who was in the construction
busi ness) arranged a garage renodeling project as a favor to his
i n-laws. The roofer working on the garage was injured. Reed
argued that he did not have an enployer-enployee relationship
with the roofer. LI RC concluded that Reed was not a m ddl eman
and that when he was injured, the roofer was perform ng services
for Reed.

% At trial, Oivas testified to the following: "Q D d you
tell the other workers what hours they had to work? A No, |
never said anything to them"
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their conpensati on. He did not pay them an hourly wage. The
group decided the distribution of the per-job paynent.

197 divas did not exercise the level of control that one
woul d ordinarily expect from an enpl oyer. | ndeed, he apparently
did not have a right to control the workers. Thus, divas does

not satisfy the Kress Packing primary control test.

198 Nor does Odivas satisfy the Kress Packing secondary

factors. As to the first factor, divas did not exercise
control over the details of the workers' work. Adm ttedly,
AQivas did help train tw of his colleagues who |acked prior
experience in drywall hanging. This factor alone, however, wll
not create an enpl oyer-enpl oyee rel ationship between the parties
wi t hout ot her evidence of "control."

199 Second, Tenpas, not divas, determ ned how nuch woul d
be paid for each job, based on the size and conplexity of the
] ob. Then the workers at issue and divas, not divas alone,
determ ned how the proceeds from the job would be distributed.
According to the record, the workers and Jdivas agreed that
those with the npbst experience, who could hang nore drywall
sheets, would receive greater conpensation. Aivas did not pay
the workers until Tenpas paid Qivas.*

1100 Third, each worker supplied his own equipnent, |ike

hammers and other tools, as necessary. Aivas, like the other

40 \When asked at trial "Does Mguel [Oivas] ever pay you
when Steve [Tenpas] doesn't pay hinP," one of the coworkers
answered "No."
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wor kers, brought equipnent only for hinself. Tenpas—not
divas—supplied the drywall sheets for each project.

1101 Fourth, divas had no individual right to hire or fire
any of the workers at issue. Just as the workers at issue and
Oivas collectively decided their conpensation arrangenent, so,
too, they decided whether they would permt others to work with
t hem Sonetinmes they allowed others to assist them on |arger
projects; Oivas did not control that decision.* The workers at
issue had not fired anyone, and instead, each worker could
decide for hinself whether he wished to work on a project.
Wrkers had quit jobs, on their own terns and w thout need of
A ivas' perm ssion. There was no contract, express or inplied,
bi ndi ng these workers to Adivas or divas to these workers.

1102 Al t hough under Kress Packing "a benefit conferred does

not necessarily point to an enpl oyee-enpl oyer relationship,"* we
may consider in determ ning whether the workers at issue were in
the service of divas whether they conferred a benefit upon

Aivas. divas received no pecuniary gain fromhis relationship

1 At trial, Oivas testified to the following: "Q Did you
ever add people to the group? A Wen it was a bigger job, we
would all agree to bring one other person. It would depend on
the job that we were doing. Q And the decision was nmade by the
group? A Yes. Q It wasn't made by you? A. No."

42 Kress Packing, 61 Ws. 2d at 181. Wiet her the worker
provides a "benefit" to the alleged enployer is not the
di spositive factor in est abl i shing an enpl oyer - enpl oyee
relationship between the parties. Lange . Dl LHR, 40
Ws. 2d 618, 162 N W2d 645 (1968) ("sonething nore than an
incidental benefit to the clainmed enployer nmust be found to link
the asserted enpl oyer and asserted enpl oye [sic]").
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to the workers. Each worker at issue, and divas, received
remuneration according to a decision of the group. Adivas
distributed Tenpas' paynent w thout taking an extra share. At
trial, divas explained he "did not have any gains" or profit
fromhis role.

1103 Aivas' promnent position energes from the stark
scenario that he is the only one with sufficient English skills
to handle these matters and perhaps the only person legally
entitled to work.” Qivas, it appears, was the translator, not
the enployer, and his role as translator should not saddle him
wi th obligations under worker's conpensati on.

104 The factors relied on by Acuity Insurance's auditor to
conclude there was an enployer-enployee relationship between
Aivas and the workers at issue are legally insufficient. The
auditor testified at trial that she believed that Oivas oversaw
the work of the group solely because the group was working
t oget her. The auditor also testified that she believed Qivas
was the enployer because he was the only one that actually got
paid and he was getting the jobs. Under the totality of the
circunstances of the present case, these facts upon which the
auditor relied are consistent with the conclusion that divas
occupied a |eadership role with the workers at issue, not that

the workers at issue were his enpl oyees.

4 At trial, Oivas testified that Tenpas would relate to
him the details of each assignnent "because the other ones
didn't speak English.”
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1105 Exam ning the record as a whole, we conclude that
there were not sufficient indicia of an enployer-enployee
rel ati onship between divas and the workers. We concl ude that
the facts and the reasonable inferences therefrom lead to the
conclusion of law that the workers were not performng work in
divas' service. W thus hold that Acuity Insurance cannot
require Aivas to pay additional insurance premuns for these
wor ker s. 4

* % k%

1106 For the reasons set forth, we affirm the decision of
the court of appeals affirmng the order of the circuit court.
W agree with both parties and the non-parties that the Act, not
the comon |aw, governs whether the workers at issue are
i ndependent contractors and A ivas' enployees. W further agree
wWith Acuity Insurance that the workers at issue do not satisfy
the nine-part test for independent contractors set forth in Ws.
Stat. 8§ 102.07(8)(Db). Accordingly, the workers at issue are
enpl oyees under Ws. Stat. 8§ 102.07(8) of the Act.

1107 W agree, however, with divas that the workers at
issue are not enployees in his service in the course of his
trade, business, profession, or occupation. In other words, no
enpl oynent rel ati onship existed between the workers at issue and
Aivas. Accordingly, Acuity Insurance could not take these

workers into account in setting the premum under divas'

4 This case does not require us to determine who had an
enpl oyer - enpl oyee relationship with the workers at issue. W do
not address this question.
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wor ker' s conpensation insurance policy. W therefore affirmthe
decision of the court of appeals affirmng the order of the
circuit court that the conplaint nust be di sm ssed.

By the Court.—Fhe decision of the court of appeals is

af firned.
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1108 LOUS B. BUTLER, JR, J. (concurring). | concur
The dissent in this case nakes for good reading, but it is |ight
on subst ance. It suggests that Mguel divas is an "enpl oyer”
under Ws. Stat. § 102.04(1)(b)1. and (1)(e)(2003-04).Y No
evidence exists in this record that divas entered into a
witten or oral contract to enploy anyone.

109 In order to be an "enployer,” divas would have to
employ three or nore enployees,? or he would have to have a

person in service "under any contract of hire, express or

n3

inplied, oral or witten. Assuming that Aivas qualifies as an

enpl oyer under either Ws. Stat. 8§ 102.04(1)(b)1. or (1)(e), he
then is deened thereby to have elected, as an enployer who has
entered into a contract for the insurance of conpensation, or
agai nst t he liability t her ef ore, as provi ded in
Ws. Stat. 8§ 102.05, to beconme subject to the provisions of
Chapter 102.“% The applicable provision of § 102.05 provides that
“"[alny enployer who shall enter into a contract for the
insurance . . . shall be deened thereby to have elected to
accept the provisions of this chapter, and such election shall
include . . . enployees . . . if such intent is shown by the

ternms of the policy." Ws. Stat. § 102.05(2).

L' Al references to the Wsconsin Statutes are to the 2003-
04 version of the statutes unl ess ot herw se not ed.

2 Ws. Stat. § 102.04(1)(b)1.
3 Ws. Stat. § 102.04(1)(e) (enphasis added).
* Ws. Stat. 8§ 102.04(1)(e) and 102.05(2).

1
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1110 Under Ws. Stat. 8§ 102.04(1)(e), the creation of an
enpl oyment contract is a necessary requirenent before one can be
deened to have elected to becone an enployer pursuant to
Ws. Stat. § 102.05. Acuity bears the burden of proving the
exi stence of an enployer-enployee relationship between divas
and the workers at issue,® and Acuity has failed to meet its

bur den. | agree with the mpjority's holding that "the Kress

Packi ng test continues to have vitality in determ ning whether a
sufficient enployer-enployee relationship exists under the Act
between an applicant and an alleged enployer,"® and its
conclusion that the workers at issue were not enployees of
Oivas under this test.” | would add only that these workers
were not divas' enpl oyees under the plain |anguage of
§ 102.04(1)(e).® No contract of hire, express or inplied, ora
or witten, has been offered into evidence. | ndeed, the
evidence is to the contrary. Majority op., 9121-22, 81-105.
See al so dissent, 77125, 130-131.

111 The dissent sinply assumes that an enpl oynent
relationship exists in the absence of any evidence to support
t hat assunption, because, after all, there were six workers, but

only one insurance policy. Yet, no witten contract of

° Mpjority op., T131-52.

® Mpjority op., 990 (referring to Kress Packing Co. v.
Kottwitz, 61 Ws. 2d 175, 182, 212 N.W2d 97 (1973)).

" Majority op., YY92-105.

8 See also Ws. Stat. § 102.07(4)(a).
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enpl oyment between Aivas and the other workers was offered into
evidence. No testinmony was introduced establishing an oral
contract of enploynent between Aivas and the other workers. In
the absence of any evidence of any witten or oral enploynent
contract between divas and the other workers, or that an
enpl oynment relationship between divas and the other workers
ot herwi se existed under the statutes or comon |aw, Acuity has
sinply failed to establish how the remainder of Chapter 102 is
at all applicable. The evidence is just not there.

112 One need only look at the ternms of the insurance
policy to see who was covered under the policy. Acuity's policy
lists Mguel AL Oivas as the first nanmed insured. In that part
of the policy that lists additional named insureds, the policy
itself provides the answer: "NONE." The policy lists as "FIRST
NAVED | NSURED, " "1 NDI VI DUAL. " Wiile the policy does cover
"[y]our enployees . . . for acts wthin the scope of their
enpl oynment[,]" evidence nust exist that any covered i ndividual
is "your" enpl oyee.

113 Aivas testified that he was not an enployer and did
not have any workers, but was one of a group of six people who
hung drywall for Steve Tenpas. Jose Mreles, one of the six
workers in question, testified that he worked for Steve Tenpas.
None of the remaining workers were called to testify by Acuity.
As Acuity has the burden of proof as to the status of the
workers to establish its prima facie contract case, it has

sinply failed to carry its burden. Any "election" to becone an
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"enployer” referred to by the dissent is sinply irrelevant in
t he absence of proof of an enploynment contract.
114 Accordingly, | join the majority opinion in this

matter.
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1115 DAVID T. PROCSSER, J. (di ssenting). In this case,
the court decides nuch nore than whether Mguel divas owes
addi ti onal premuns on worker's conpensation and business
liability policies issued to him by Acuity. The majority nakes
law by opining about who qualifies as an enployer and who
qualifies as an enployee under the Wsconsin Wrker's
Conmpensation Act in circunstances where the purported enployees
are undocunent ed workers. Because the precedent established by
this decision creates uncertainty for enployers, insurers, and
wor kers, | respectfully dissent.

FACTUAL BACKGROUND AND PROCEDURAL HI STORY

1116 Unl ess noted otherwi se, the followng facts are based
on the record nade at a Septenber 27, 2004, trial to the
Sheboygan County Circuit Court, Janes J. Bol gert, Judge.

117 In making its case for additional premuns, Acuity
presented two w tnesses: Deb Seidel, a prem um auditor who had
wor ked for Acuity for 16 years, and Steven Tenpas, a Sheboygan
County drywal |l contractor.

1118 Tenpas owns Steve Tenpas Drywall, Inc. At the tine of
trial, he had operated his business for 23 years, and his son
had become part of the business. The record does not indicate
the nunber of payroll enployees in the business, but Tenpas
stated that when his conpany hires an enployee for the payroll
t he enpl oyee's history is investigated.

1119 Tenpas testified he had known Mguel Qdivas for about
five years. "He canme to nme looking for work as a

subcontractor."” For many vyears Tenpas had asked all his
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subcontractors to obtain and show proof of "worknen's conp and
l[iability" policies, and he asked Qdivas to conply with this
requirenent. The requirenment resulted from an early experience
Tenpas had with his business. The business grew rapidly, hired
outsi de subcontractors, and then was audited by its worker's
conpensation carrier. The inplication of the testinony is that
Tenpas was required to pay additional worker's conpensation
prem uns for non-payroll "enployees."

1120 Against this background, Tenpas bluntly explained his
noti vati on. He said he required his subcontractors to obtain

wor ker's conpensation coverage for their enployees "so that |

don't have to pay [for worker's conpensation].” "[He [Qivas]
is in charge of whoever he hires, and they are covered." He
added:

| don't know the people personally who he hires, so |

don't have to be responsible for his nen. If I hire

sonebody in a payroll, we kind of—we investigate

their history and stuff like that. And if you hire a
sub, you don't know exactly the history of all of his
enpl oyees, so | require worknen's conp and liability
fromthem so they are responsible for their workers.

121 Tenpas testified that he paid divas each week by
check, whereas he paid his own enployees every tw weeks.
Tenpas gave Oivas a Form 1099 at the end of each year. The
Form 1099 for 2002 showed paynents to divas of $193,644.17.
The Form 1099 for 2003 showed paynents of $191, 370. 27.

1122 Tenpas testified that divas was never on his payrol
as an enployee and that Jdivas's workers were never on his
payrol |l as enpl oyees. He said he gave jobs to divas and that
he and Aivas determned the price to be paid for the jobs based

2
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on the nunber of sheets of drywall to be installed, which
reflected the nunber of square feet of wall space to be covered.
The price could go up based on the difficulty of a job.

1123 Tenpas stated that he did not determ ne the nunber of
peopl e who worked on a subcontracted job, or the identity of the
peopl e working, or how long they worked, or how nuch noney they
were paid. He did not hire or fire any of the subject workers.
He did not know whether QAivas or his workers worked exclusively
on Tenpas projects because that was up to divas. He said he
knew A ivas had "done a few small jobs" for others; that "he did
work for another drywall conpany the beginning of |ast year
[2003] . . . | believe for a while." The inplication of the
testinmony is that Aivas was not required to work exclusively
for Tenpas.

1124 Tenpas acknow edged that he knew Oivas did not work
alone, that he had a crew of workers. He had seen these workers
at work sites, had said hello to them and knew some of their
first nanes. However, there was a |anguage barrier between him
and these workers, he said, so that virtually all substantive
communi cation was with divas.

125 In his defense, Mguel divas testified that he was
not an enpl oyer. He said he was sinply one of a group of six
people who did drywall work for Steve Tenpas. O this group,
Aivas was the only one who spoke English and the only one with
"papers.” That is why divas was the one who approached Tenpas
for work and the only one who spoke to Tenpas about job

assi gnments and conpensati on. Aivas said that Tenpas supplied
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the drywall and other materials for jobs but not the tools used
by the workers.

1126 When Qivas first came to Tenpas, Tenpas told divas
that he required proof of a worker's conpensation policy before
permtting Aivas and his crew to work. divas secured a policy
and showed Tenpas the required proof. He said Tenpas did not
require the other workers to "provide proof of work conp
i nsur ance. "

1127 Tenpas paid divas weekly by a check nmade out to
divas. AQivas, in turn, gave noney to the other workers. He
testified that he "did not have any gains" (e.g., profits) and
that the group collectively made the decision how to divide up
t he noney. "I did not nmake that decision,” he said. The six
"would cone to an agreenent on who was going to get what,
because we had different skill levels." I n making paynments to
others, Aivas did not w thhold any noney for social security or
income taxes. At the end of the year, Oivas received a single
Form 1099 from Tenpas, and he then gave a Form 1099 to each of
t he ot her workers.

1128 A ivas acknow edged that he taught sonme of the other
wor kers about drywalling and participated in group decisions to
repl ace workers who left the group or add a new worker for a
particul ar | ob. He said, however, that he had no power to fire
anybody.

1129 divas was asked whom he worked for "from Decenber 7th
of 2001 to Decenber 7th of 2002." He replied: "For Steve only.
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Only Steve.” He was then asked, "[D]id you do any work for
anybody el se?" He replied, "No, only him"?!

130 A i vas sai d:

| don't have any workers. W are just a group of
wor ker s.

[ T] hey are not ny enpl oyees, because we are
just a group of workers.

| was never a supervisor, because we were all—
the group of us, we were just independent workers.

No one expl ai ned anything to ne.

None of wus were responsible. It was just an
i nnocent group that we didn't know any of the |aws
from here.

1131 As part of his defense, Odivas called Jose Mreles,
one of the workers. Mreles testified that he worked for Steve
Tenpas. "M guel pays ne, but Steve pays him" He testified
that Aivas did not make a profit fromthe work Mreles did, but
he also stated that sone nenbers of the group were paid nore
than others "because sone of us have nore experience than
others." He stated that Aivas gave hima Form 1099 at the end
of the year. He testified that he never dealt directly wth
St eve Tenpas.

DI SCUSSI ON

' divas's testinony appears to conflict with Tenpas's
testi nony. It should be noted, however, that Tenpas testified
to what he thought occurred in 2003; divas nmay have testified
only to what occurred in 2001 and 2002.

5
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132 On the surface, this case involves nothing nore than
an insurance conpany's demand for additional premuns from an
insured who purchased worker's conpensation and business
l[iability insurance policies. To resolve this dispute, however
the court addresses relationships and responsibilities in the
wor kplace as they are affected by the terns of insurance
policies and the Wsconsin wrker's conpensation | aw.

1133 Mguel divas wanted to obtain work for hinself and
his friends from Steve Tenpas. Tenpas was willing to provide
work to Oivas and his friends but not as payroll enployees.
Payr ol | enpl oyees necessitate regular conpensation, fringe
benefits, wthholding for social security and incone taxes,
wor ker'' s conpensati on cover age, unenpl oynent conpensati on
coverage, and liability coverage. Payrol|l enployees are the
peopl e an enployer normally wants to keep working if and when
t he econony sl ows down.

1134 Tenpas is an "enployer” wth "payroll" enployees.
However, under the |aw, people who do any substantial anount of

work for an "enployer"” also becone "enployees" for worker's

conpensati on purposes, irrespective of whether they are formally

on the enployer's payroll, unless they fit into some other
statutory cat egory. See Ws. Stat. 88 102.04(1)(b)1.,
102. 07(4).

1135 Bui | di ng contractors like Tenpas of ten engage
subcontractors. These subcontractors may be "enpl oyers” and/or
i ndependent contractors—~not "enployees"—+f certain criteria

are net.
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1136 A contractor may beconme responsible for work-rel ated
injury to a subcontractor and his enployees if the subcontractor
fails to provide for his own worker's conpensation coverage.
See Ws. Stat. § 102.06. But contractors are not Iliable for
injuries to a subcontractor and his enployees when the
subcontractor has elected to beconme an enpl oyer by purchasing an
enpl oyer's wor ker' s conpensati on policy.
Ws. Stat. §§ 102.04(1)(e), 102.05(2).

137 The circuit court ruled that Odivas's workers were
i ndependent contractors under Ws. Stat. 8§ 102.07(8)(b). Thi s
ruling excused Oivas from liability for additional prem uns

under his worker's conpensation policy—at l|least in the absence

of worker's conpensation clains. But this court rejects the
circuit court's ruling. It concludes that the workers were
"enpl oyees. " This conclusion nmakes divas responsible for

additional premunms under his worker's conpensation policy
except for the court's additional determ nation that the workers
were not enployees of divas.

1138 Although the court does not say so explicitly, the
court inplies that the divas workers were "enployees," for
wor ker's conpensation purposes, of the only other suspect in
this tale, Steve Tenpas. Wt hout saying so, the court assigns
|l egal responsibility for any worker's conpensation clains from
the five undocunmented workers to Tenpas Drywall. Thi s approach
may or nmay not constitute good inmgration policy, but it is bad
wor ker' s conpensation | aw. It is bad worker's conpensation |aw

because it inpairs a contractor's statutory defense to inputed
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liability, and it encourages subcontractor irresponsibility and
fraud.

1139 The term "enpl oyer” is defined in Ws. Stat. § 102.04.
Tenpas Drywall is an "enployer" under § 102.04(1)(b)1.: "Every
person who usually enploys 3 or nore enployees, whether in one
or nore trades, businesses, professions or occupations, and
whet her in one or nore | ocations."

1140 Mguel divas my be an "enployer” wunder this sane
paragraph, but if he is not, then he is an "enployer" under
Ws. Stat. 8§ 102.04(1)(e). This paragraph provides that an

enpl oyer i ncl udes:

(e) Every person to whom pars. (a) to (d) are
not applicable, who has any person in service under
any contract of hire, express or inplied, oral or
witten, and who, at or prior to the tinme of the
injury to the enployee for which conpensation may be

clainmed, shall, as provided in s. 102.05, have el ected
to becone subject to the provisions of this chapter,
and who shall not, prior to such accident, have

effected a withdrawal of such el ection.
Ws. Stat. § 102.04(1)(e) (enphasis added).
1141 The above guot ed par agr aph ref erences

Ws. Stat. 8§ 102.05. Section 102.05(2) provides:

(2) Any enployer who shall enter into a contract
for the insurance of conpensati on, or agai nst
liability therefor, shall be deened thereby to have
el ected to accept the provisions of this chapter, and
such election shall include . . . enployees not in the
course of a trade, business, profession or occupation
of the enployer if such intent is shown by the terns
of the policy. Such election shall remain in force
until withdrawn in the manner provided in sub. (1).

142 Subsection (1) of 8 102.05 provides in part:
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If an enployer who is subject to this chapter only
because the enployer elected to becone subject to this
chapter wunder sub. (2) cancels or termnates his or
her contract for the insurance of conpensation under
this chapter, that enployer is deened to have effected
w t hdrawal , which shall be effective on the day after
the contract is canceled or term nated.

Ws. Stat. § 102.05(1).
143 These provisions nust be read in context with two
other statutes: Ws. Stat. 88 102.06 and 102.07(8m. The first

statute, 8 102.06, reads as foll ows:

102. 06 Joi nt liability of enpl oyer and
contractor. An  enpl oyer shal | be liable for
conpensation to an enployee of a contractor or
subcontractor under the enployer who is not subject to
this chapter, or who has not conplied with the
conditions of s. 102.28 (2) in any case where such
enpl oyer would have been liable for conpensation if
such enployee had been working directly for the
enpl oyer, including also wirk in the erection,
alteration, repair or denolition of inprovenents or of
fixtures upon prem ses of such enployer which are used
or to be used in the operations of such enployer. The
contractor or subcontractor, if subject to this
chapter, shall also be liable for such conpensation,
but the enployee shall not recover conpensation for
the sanme injury fromnore than one party. The enpl oyer
who becones liable for and pays such conpensation may
recover the same from such contractor, subcontractor
or other enployer for whom the enpl oyee was working at
the tinme of the injury i f such contractor,
subcontractor or other enployer was an enployer as
defined in s. 102.04. This section does not apply to
injuries occurring on or after the first day of the
first July beginning after the day that the secretary
files the certificate under s. 102.80(3)(a), except
that if the secretary files the certificate under s.
102.80(3)(ag) this section does apply to clains for
conpensation filed on or after the date specified in
that certificate.

144 Section 102.06 has its origin in the original worker's

conpensation |law. Chapter 599, Laws of 1913; Ws. Stat. § 2394-
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6 (1913). The purpose of this section was explained in

Marinette County Fair Ass'n v. Industrial Comm ssion, 242 Ws.

552, 8 N . W2d 268 (1943). It is "to prevent enployers from
relieving thenselves of liability by doing through independent
contractors what they would otherwise do through direct

enpl oyees.” 1d. at 554 (quoting Madison Entmt Corp. v. Indus.

Commin, 211 Ws. 459, 463, 248 NW 415 (1933)).
145 Section 102.06 was applied somewhat inconsistently?

until this court decided G een Bay Packaging, Inc. v. Departnent

of Industry, Labor & Human Relations, 72 Ws. 2d 26, 240

N.W2d 422 (1976). In Geen Bay Packaging, the injured

"enpl oyee, " Sienezuch, was enployed by Myjeske to cut hardwood on
land for which My eske owned the "stunpage" rights. The wood
was to be delivered to Geen Bay Packaging for wuse in the
manuf act ure of paper. Si enzuch was killed by a falling tree.
Maj eske had entered into a contract with G een Bay Packagi ng for
the year in which Sienezuch was killed. 1d. at 27. But he had
failed to carry worker's conpensation coverage. Id. at 31.
Thus, the issue was whether WMjeske, the imredi ate enpl oyer of
Si enzuch, was a "contractor under" Geen Bay Packagi ng, pursuant
to Ws. Stat. § 102.06, even though Geen Bay Packaging had

virtually no control over Sienzuch. The court said:

It is clear fromthe statute that an enployer such as
GBP shall be liable for conpensation to an enpl oyee of
a contractor or subcontract or under hi m such
as . . . Majeske . . . "who has not conplied with the

2 Conpare Great Atl. & Pac. Tea Co. v. Indus. Commin of
Ws., 205 Ws. 7, 236 NW 575 (1931), with Marinette County
Fair Ass'n v. Indus. Commin, 242 Ws. 552, 8 N.W2d 268 (1943).

10
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conditions of sec. 102.28(2), Stats., in any case
where such enployer [GBP] would have been liable for
conpensation if such enploye [Marcin Sienzuch] had
been working directly for him" Here . . . Mjeske
did not <carry the required worknen's conpensation
i nsurance. The | anguage is crystal clear and does not
permt of the qualifying restriction. . . that a
contractor under be performng part of the "ordinary
and usual " business of the principal enployer.

G een Bay Packaging, 72 Ws. 2d at 31-32.

1146 To understand the relevance of G een Bay Packaging to

the present case, it nmust be recognized that the court's opinion
enphasi zes that an enployer can take steps to protect against
unexpected, inputed worker's conpensation liability. The

opinion quotes from Geat Atlantic & Pacific Tea Conpany V.

| ndustrial Conm ssion of Wsconsin, 205 Ws. 7, 236 N W 575

(1931), as follows:

Thus construed, sec. 102.06 "conserves to the
enpl oyee the indemity intended to be given him by the
| egi sl ature by making contractors liable for injuries
received by enployees of a subcontractor who is not
under the act. They [contractors] will be careful to
protect thenselves and will also see to it that their
subcontractors are protected agai nst such | osses.™

Green Bay Packaging, 72 Ws. 2d at 29-30 (quoting Geat Atl. &

Pac. Tea, 205 Ws. at 15) (enphasis added).

1147 The G een Bay Packaging court stated that it was

"returning to the A & P. standard”" and quoted that case to the
effect that "sec. 102.06 was not intended to nake an enployer
liable to the injured enployees of every one with whom the
enpl oyer had sone sort of contractual relations.” G een Bay

Packagi ng, 72 Ws. 2d at 36 (quoting Geat Atl. & Pac. Tea, 205

Ws. at 11).

11
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1148 The authority of an enployer to protect hinself from
liability was reiterated in a Wsconsin Law Review article

analyzing the G een Bay Packaging case. See Stuart B. Eiche,

Not e, Worker's Conpensation—+tiability O Principal Enpl oyer For

Injuries To Enployees O His Contractors O Subcontractors, 1977

Ws. L. Rev. 185:

The court stated that the purpose of the statute is to

protect enployees of irresponsible and wuninsured
contractors to the sane extent that direct enployees
of the principal enployer are protected. Thus,

liability is inposed on the principal enployer under
section 102.06 only when the contractor is not subject
to the Wrker's Conpensation Act or does not carry
conpensati on insurance. To avoid liability, a
princi pal enployer need only require his contractors
to protect thensel ves agai nst such | osses.

: [ SJection 102.06 inposes liability on the
principal only if his contractor or subcontractor is
not subject to the W rker's Conpensation Act or is
uni nsur ed.

Ei che, supra, at 186, 192 (enphasis added).?3

3 Wsconsin Stat. § 102.06 is presently suspended because
the legislature created an uninsured enployers fund, 1989 Ws.
Act 64, and the fund has a cash bal ance that equals or exceeds

$4, 000, 000. See Ws. Stat. 8§ 102.80(3). This means that an
enpl oyee of an uninsured subcontractor will turn to the fund,
rather than the renote "contractor," for worker's conpensation
benefits. Ws. Stat. § 102.81(1). The fund wll then seek
rei nbursenent for paynents nmade. The law provides that an
uni nsured enployer shall reinburse the fund for any paynents
made under § 102.81(1). See Ws. Stat. § 102.82(1). The
suspensi on of 8§ 102.06 does not vitiate the analysis because the
principle that a contractor may seek to prevent liability by

requiring a subcontractor to provide insurance coverage for the
subcontractor's enpl oyees renmai ns intact.

12
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1149 The second statute that nust be considered in relation
to Ws. Stat. 88 102.04(1)(e) and 102. 05(2) is
Ws. Stat. 8§ 102.07(8m). Subsection (8m is part of the section
that defines "enployee.” It reads: "An enployer who is subject

to this chapter is not an enpl oyee of another enployer for whom

the first enployer perforns work or service in the course of the
ot her enployer's trade, business, profession or occupation.”
(Enmphasi s added.) This subsection nmakes the obvious point that
a person is not simultaneously an enployer and an enployee on
t he sane work project.

1150 Applying the law to this case, Qdivas elected to
become an enployer pursuant to Ws. Stat. 88 102.04(1)(e) and
102.05(2) by entering into contracts wth Acuity for the
i nsurance of conpensation and liability. He elected to becone
an enployer (and to give up his potential status as a statutory
enpl oyee) because Tenpas insisted that he purchase worker's
conpensation and liability insurance as a condition precedent to
any contractual and enploynent relationship that divas and his
friends could have with Tenpas Drywall. It is inpossible to
i mgi ne that Steve Tenpas insisted that Mguel divas be covered

personally by worker's conpensation insurance but not Qdivas's

ot her workers. The fact is, the Acuity policies issued to
Aivas covered any workers for whom Oivas could be Iiable.
Those policies were in effect wuntil they were canceled or

termnated. Ws. Stat. 8§ 102.05(1).
151 Acuity is upset not only because it believes divas

owes the conpany additional premuns but also because it
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believes that it would have been liable under Aivas's insurance
policies if one of Aivas's workers had been injured on the job.
Acuity invokes the famliar principle that an insurer should not
be expected to assune risks for which it has not been paid.

1152 The dilema in this case nust be confronted head-on.
If one of divas's workers—such as Jose Mreles—had been
i njured, the worker would likely have sought wor ker' s
conpensation benefits from (1) divas; (2) Tenpas; or (3) the
uni nsured enpl oyers fund. The nost |ogical candidate is divas.

1153 Aivas testified that he was not the enployer of these
wor ker s. But the question is not whether divas believed the
workers were his enployees; the question is whether they were
his enpl oyees, for worker's conpensation purposes, as a natter
of | aw.

1154 The |aw often depends upon the facts. If this case
were being remanded to the circuit court for additional fact
finding, the better course would be to avoid comment on the
evi dence. But the case is not going back. It is over. Thi s
makes coment necessary.

1155 Mguel divas elected to become an enployer under
Ws. Stat. 88 102.04(1)(e) and 102.05(2). He purchased the
requi site insurance. The insurance provided coverage for any
enpl oyees he m ght have. M guel divas also was an enpl oyer by
the nature of his relationship with the workers. The workers
were in Qdivas's service under an inplied contract of hire.
Oivas played the critical role in securing jobs for his

friends. He nade the contacts wth Tenpas Drywall. He

14
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di scussed all the details of jobs, including tinme considerations
and conpensation. He told the workers where to go on jobs. He
worked with them He received all paynments from Tenpas Drywal l
for jobs, and he disbursed all paynents to others for their
wor K.

1156 Aivas and the five other workers were not equals.

Because (divas negotiated all Tenpas job assignnents, he
probably made sure that he participated in nost, if not all, of
t hose assi gnnents. Way? Not every Tenpas job required a full

crew of six workers. Because Oivas was the only worker who was
certain to be burdened with social security and federal and
state inconme taxes, he was entitled to take any job he wanted.
One doubts that the relationship anong the workers was such that
a mpjority of the workers could exclude Oivas from a job that
he had obtained for them Oivas was their neal ticket. He
al so participated in deciding on replacenments and on any person
brought in as an extra. He was not wthout power. He
participated in "hiring."

157 In 2002 Aivas received paynents totaling $193, 644. 17.
In that year, he paid about $3500 in insurance prem uns on
estimated incone of $25,000. If divas took noney for the
i nsurance premuns off the top, he still had about $190,000 to
di vide anong hinself and the five workers. The sum of $190, 000
di vided by 6 equals $31,666. This anmount is obviously nore than
$25,000 and would trigger an additional premum under the
wor ker's conpensation policy, even if the policy covered only

adivas. However, the testinony at trial was clear that the six

15
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workers were not paid at the sanme rate. Aivas had greater
skills than some of the other workers and was paid a |arger
share of the $190,000 than some of the other workers.

1158 A ivas gave each of the workers a Form 1099 at the end
of the year. The first box on the 2002 and 2003 1099 forms is
for "Payer's nanme, street address, city, state, ZIP code, and
t el ephone no." W do not have copies of these 1099s in the
record, but Deb Seidel testified that she saw them Qdivas nust
have put his own nanme and address in the first box in order to
show that he did not receive $193,644.17 in 2002 and $191, 370. 27
in 2003 as taxable incone. When Tenpas gave Oivas a Form 1099,
Tenpas would have filed that docunent with both the Internal

Revenue Service and the Wsconsin Departnment of Revenue. Hence,

A ivas had good reason to fill out the 1099s he issued to others
in a way that showed he was paying out noney. In the eyes of an
auditor |ike Deb Seidel, such entries would have firmed up

Aivas's status as an enployer of the workers, especially since
Aivas could not produce certificates of insurance from the
wor kers.

1159 Aivas paid the workers each week after he received a
check from Tenpas Drywall. Suppose, after putting his friends
to work, he refused to pay them s there any question who the
wor kers woul d have gone after for breach of contract? Wren't
these workers "in service" under a "contract of hire, express or
implied, oral or witten"? See Ws. Stat. 8§ 102.04(1)(e);
102.07(4) (a); 102.08(8)(a).

16
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1160 The logic and law of this dissent is anply supported

by the testinony. Tenpas testified that he required all his

subcontractors to obtain worker's conpensation and liability
coverage for their enployees. A ivas acquired such policies,
and he showed Tenpas certificates of insurance. The follow ng

excerpts fromdivas's own testinony show his intent:

Q And did Steve tell you that you should buy a
wor kers' conpensation policy?

A Steve told nme that in order for himto be able to
give me work, we needed to have a worknen's conp
i nsurance.

A | told him[the insurance agent] that we needed a

policy for worknmen's conp.

Q . . . You bought a policy?

A Yes, we did buy it.

Q And did you tell the insurance agent or sal esman
that you had a drywal |l conpany?

No.
Q Did you tell himthat you were a contractor?
A That we were a group of workers.

Q Did you show him [Tenpas] the work conp policy
before you started working for hinf

A Yes. They require that in order for himto give
us worKk. That is when | went to get that
I nsur ance.

17
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Q | think you testified that when you net with the
i nsurance agent, you explained to him that you
worked with a crew Is there anything in your

policy that tal ks about any of the other workers
besi des yoursel f?

A | explained to them that we were a group of
wor kers, and we were | ooki ng—we wanted worknen's
conp insurance in order to work. (Emphasi s
added.)

These many "we" and us references show that when divas
purchased insurance policies, he was intending to obtain
coverage for nore than hinself.

1161 In nmy view, Aivas was an enployer in fact and in |aw.
He purchased worker's conpensation and liability policies for
himsel f and his crew. When he ultimately realized the full cost
of the policies, he did not want to pay the prem uns. He
attenpted to cancel the policies retroactively.

1162 The nmmjority opinion attenpts to derail this analysis
by determning, as a matter of law, that Oivas's five workers
were sinply not enployees of divas. If this conclusion were
correct, it would nean that if a worker |ike Jose Mreles had
been injured, the worker would have had to seek worker's
conpensation benefits from Tenpas or the fund, even though
A ivas had a worker's conpensati on policy.

1163 Arguably, the worker would not seek conpensation from
the fund because Tenpas would not be an "uninsured enployer."
Tenpas was i nsured. However, if the worker went after Tenpas,
Tenpas would be citing the sane law relied upon by the nmajority

to exenpt Aivas. See, e.g., Kress Packing Co. v. Kottwitz, 61

Ws. 2d 175, 212 N.W2d 97 (1973); Labor Ready, Inc. v. LIRC

2005 W App 153, 285 Ws. 2d 506, 702 N w2d 27. See also
18
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Wagner v. Continental Casualty Co., 143 Ws. 2d 379, 421

N. W 2d 835 (1988).

1164 Tenpas woul d argue that he was nore renote than divas
and had |ess know edge about and control over the workers than
Aivas. One suspects that if Tenpas visited a job site and saw
that the work was unsatisfactory, he had the authority to
requi re changes. But one also suspects that if divas saw a
wor ker doing a slipshod job, he could have intervened to correct
the problem Mor eover, one suspects that if a worker's
performance was consistently inadequate and wundermined the
position of the whole crew, Odivas would have taken steps to
have him el i m nat ed.

1165 There is little or no evidence that Steve Tenpas
exercised direct control over the workers. Tenpas paid divas
the same way he would pay any subcontractor, that is, he would
pay with a single check because he would not know the nunber of
workers on a job or what they should be paid. Tenpas furnished
drywal |, but he did not furnish equipnent or tools. Tenpas did
not fire any worker. Presumably, he could have term nated
Qivas or declined to give him additional jobs, but he never
exerci sed that control over any of the workers.

1166 Tenpas's relationship with Aivas's workers would not
exist but for divas's assurance that he had worker's
conpensation and liability coverage for the workers, which he
did. Sticking Tenpas with responsibility for a worker's injury,
in spite of Aivas's insurance coverage, would w pe out Tenpas's

statutory defense against liability and undo decades of worker's
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conpensation | aw. It is sinply mnd boggling to believe that a
worker |ike Mreles could be an enployee of Tenpas but not of
divas.

1167 The mmajority is diverted from basic worker's

conpensation |aw by unproven notions about the exploitation of
undocunent ed wor kers. As a result, it undercuts |ong-standing
presunptions, see mgjority op. at 934, and creates uncertainty
for enployers, insurers, and workers. The mpjority's decision
may force enployers |like Tenpas to bear responsibility for risks
they took careful steps to avoid, and may force insurers to
provi de coverage of risks for which they have not been paid.

1168 The alternative is to set certain workers adrift in a
wor ker' s conpensation |inbo. In my view, the statutes are not
likely to be construed in a way that denies coverage for the
wor kers. Sonmebody is going to have to pay.

1169 For the reasons stated, | respectfully dissent.

1270 I am authorized to state that Justices JON P. WLCOX
and PATI ENCE DRAKE ROGGENSACK join this opinion.

20



No. 2005AP685. dt p



	Text2
	Text11
	CaseNumber
	AddtlCap
	Backspace

		2014-09-15T17:53:29-0500
	CCAP




