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No. 2004AP3239
(L.C. No. 2003CV3922)

STATE OF W SCONSI N ) I N SUPREME COURT

W sconsi n Departnent of Revenue,

Petitioner-Respondent-Petitioner, FI LED
V. JUL 11, 2008
Menasha Cor porati on, David R Schanker

Clerk of Supreme Court

Respondent - Appel | ant .

REVI EW of a decision of the Court of Appeals. Affirned.

1 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of a
published court of appeals' decision,' which reversed the
decision of the Dane County GCircuit Court, Steven D. Ebert,
Judge. In the underlying dispute between Menasha Corporation
(Menasha) and the Wsconsin Departnent of Revenue (DOR), the

W sconsin Tax Appeal s Commi ssi on? (Conmi ssion) concluded that the

! DOR v. Menasha Corp., 2007 W App 20, 299 Ws. 2d 348, 728
N. W 2d 738.

2 The Wsconsin Tax Appeals Conmission decision, Menasha
Corp. v. DOR, Ws. Tax Rptr. (CCH) 1400-719 (WAC 2003) is also
avai lable as Docket No. 01-S-72 (filing 12/ 01/ 03) at
http://ww. w sbar. or g/ AM Cust onSour ce/ ASPCode/ casei ndex. asp?Ar ea
=4 (last visited 07/01/08).
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"RI'3 System "™ which Menasha purchased from SAP, was a custom
conput er program under Ws. Admin. Code 8§ Tax 11.71(1)(e) (Sept.
2006),3 and thus, the R'3 System was exenpt from sales and use

tax. See Ws. Stat. § 77.51(20) (2003-04).% The DOR appeal ed

3 All subsequent references to the Wsconsin Adnministrative
Code are to the Septenber 2006 version unless otherw se
i ndi cat ed.

* Al subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unless otherw se indicat ed.

Wsconsin Stat. 8 77.51(20) provides:

"Tangi bl e personal property" means all t angi bl e
personal property of every kind and description and
includes electricity, natural gas, steam and water and
al so leased property affixed to realty if the I|essor
has the right to renove the property upon breach or
termnation of the |ease agreenent, unless the |essor
of the property is also the lessor of the realty to
which the property is affixed. "Tangi bl e personal
property” also includes coins and stanps of the United
States sold or traded as collectors' itens above their
face value and conputer prograns except custom
conput er prograns.

W sconsin Adm n. Code § Tax 11.71(1)(e) provides:

"Custom prograns” mean utility and application
software which accommodate the special processing
needs of the custoner. The determ nation of whether a
program is a custom program shall be based upon all
the facts and circunstances, including the foll ow ng:

1. The extent to which the vendor or independent
consul tant engages in significant presale consultation
and anal ysis of the user's requirenents and system

2. Wether the program is loaded into the
custoner's conputer by the vendor and the extent to
which the installed program nmust be tested against the
program s specifications.
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that decision to the Dane County Circuit Court. The circuit
court reversed the Conmm ssion's decision and concluded that the
R'3 System was a non-custom software program and thus was
taxable as tangible property. Menasha then appealed that
decision to the court of appeals. The court of appeals reversed
the «circuit court's decision and therefore affirnmed the
Commi ssion's initial decision that the RF3 System was custom and
thus exenpt from sales and use tax. W affirm the court of
appeal s' deci sion.

12 This appeal presents the following two issues: (1)
what is the proper level of deference that this court should
give to the Comm ssion's decision; and (2) did the Conmm ssion
reasonably conclude that the R/'3 System was a custom program and

therefore not subject to sales and use tax.

3. The extent to which the use of the software
requires substanti al training of the custoner's
personnel and substantial witten docunentation.

4. The extent to which the enhancement and
mai nt enance support by the vendor is needed for
conti nued useful ness.

5. There is a rebuttable presunption that any
programwith a cost of $10,000 or less is not a custom
program

6. Custom  prograns do not i ncl ude basi c
operational prograns or prewitten prograns.

7. If an existing program is selected for
nodi fication, there must be a significant nodification
of that program by the vendor so that it my be used
in the custoner's specific hardware and software
envi ronment .
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13 As to the first issue, we consider the |evel of
deference that this court nust give to the Conmmssion's
interpretation of the statute and the admnistrative rule. As a
part of that determnation, we also consider whether the
Comm ssion was required to give deference to the DOR s
interpretation of Ws. Admn. Code 8 Tax 11.71(1)(e). e
conclude that the Conmm ssion's statutory interpretation of Ws.
Stat. 8 77.51(20) is entitled to due weight deference and that
its rule interpretation of Ws. Admn. Code 8 Tax 11.71(1)(e) is
entitled to controlling weight deference. We further conclude
that when a DOR decision is appealed by the taxpayer to the
Comm ssion, the Commission is not required to give deference to
the DOR's interpretation of Ws. Admn. Code § Tax 11.71(1)(e)
when deci di ng that appeal.

14 The second issue this court nust decide is whether the
Commi ssi on reasonably concluded that the RF3 System was a custom
program and therefore not subject to sales and use tax. e
conclude that when applying the controlling weight deference
standard to the Comm ssion's interpretation of Ws. Admn. Code
§ Tax 11.71(1)(e), the Comm ssion reasonably interpreted the
rule and concluded that the R'3 System was custom

15 This decision has great inport to the average taxpayer
in this state. More typically, it is the individual taxpayer
who seeks a fair and neutral hearing before the Comm ssion when
that person believes that he or she has been taxed incorrectly
by the DOR If the Comm ssion nust defer to the DOR, the
average taxpayer does not receive a fair hearing before a

4
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neutral tribunal. Al though the Commssion is subject to
j udi ci al review, the legislature specifically charged the
Comm ssion as "the final authority for hearing and determ nation
of all questions of law and fact" under the tax code. We nust

not second guess that act of the |egislature.
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| . UNDI SPUTED FACTS

16 The Commi ssion nmade the following findings of fact in
t he underlying dispute:® Menasha is a Wsconsin corporation with
headquarters in Neenah, W sconsin. It has nore than 5, 700
enpl oyees and nai ntains 63 business locations in 20 states and 8
countries. In 1993, Menasha, in an effort to address
shortcomngs in its systens, hired an independent accounting
firmto evaluate its business and accounting software systens.
Menasha sought an application software system that would
accommodate its special processing needs. The i ndependent
consul tant recommended that Menasha "standardize its systens by
i npl enmenting a single business software environnent to serve as

the foundation information system for all of [ Menasha' s]

® At summary judgnent before the Conmi ssion, Menasha
submtted its proposed Undisputed Material Facts. In response,
the DOR agreed with the bulk of Menasha's subm ssions and
submtted additional proposed Undisputed Material Facts. On
facts with which the parties agree, the Comr ssion treated the
agreenents as a stipulation of facts. Where disagreenents
arose, the Conm ssion addressed the differences and resolved any
di sagreenents. Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) {1400-
719, at 32,849-54 (WAC 2003). At the court of appeals, the DOR
argued that there were genuine issues of material fact and thus
sumary judgnment was inproperly granted. The DOR chal |l enged two
undi sputed facts at the court of appeals. However, the court of
appeals affirmed the Conm ssion's conclusions and stated, "we
agree with the commssion that the argunments the DOR raises in
relation to Undisputed Material Facts #29 and #47 are either
unsupported by the evidence or do not otherw se create a genuine
issue of material fact." Menasha, 299 Ws. 2d 348, 941. Thus
the court of appeals concluded that summary judgnent was proper.
The DOR did not raise this argunent with this court, although it
did coment on the Comm ssion's action regarding sone facts in
its statenent of the case. Accordingly, we treat the facts
found by the Comm ssion as undi sput ed.
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busi ness | ocations.” The i ndependent consul t ant al so
recommended that another consulting firm conduct feasibility
studies to determne if a software system could integrate all of
Menasha's subsidiaries. Wth its consultants, Menasha concl uded

that "one" global application software system was feasible for
Menasha' s needs, but "this conclusion was predicated on |ocating
a software system which would allow custom nodification to neet
[ Menasha' s] uni que business requirenents.”

17 In April of 1995, Menasha began discussions with SAP
regarding its R/'3 System and made it clear that "a critical
factor in its selection of a software system was one that could
be customzed to fit its business needs." The initial R 3
System consists of nore than 70 software nodul es each of which
is designed to "provide a rudinentary business and accounting
conputer software system for a segnent of the client's business”
such as "accounting and finance" or "personnel." The client, in
this case Menasha, can select the nodules it w shes to use. SAP
provi des a conpany, such as Menasha, with CD- ROV containing al
of the R/'3 System nodul es, but SAP provides the client wth the
access codes only for nodules that the client licenses for its
particul ar busi ness operation.

18 "As provided, the basic nodules of the R 3 System
contain a business and accounting system that nust be custom zed
to fit a client's business operations.” "It is only after this
custom zation process is conpleted that the client has a usable
software system that wll serve its business and accounting
needs."” In other words, the systemis not usable to a client as

7
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sold and nust be nodified to fit a client's business operations.
By use of a conputer |anguage—ABAP/4—the R/ 3 System is
cust om zed. However, "the ABAP programmng is part of a |larger
devel opment environnment wthin the R3 System called the
Devel opnent Wor kbench, which offers many tools for custom zing
the RF3 System to fit a custoner's business needs."”  SAPScri pt
is used, within the Devel opnent Wrkbench, to create client-
specific forns. Data Dictionary Objects "is used for changing
and adding fields to tables provided by the basic R/ 3 System
nmodul es,” and Data Dictionary objects "is also used to create
search helps" and "to create indices to nmake table access tines
nore efficient.”

19 "The two nost conmmon uses for ABAP are to permt the
design of custom reports and to develop custom interfaces for
the RF'3 System™"™ However, the ABAP progranmng is also used in
the "creation of conversion prograns that change data into a
format usable by the R/'3 System and the creation of custom
prograns to run parallel to the R'3 Systemto fulfill business
functions not provided by the R 3 System"” By virtue of the
licensing of the R'3 System SAP custoners "al nbst always retain
either SAP or SAP's designated consultants to assist" in
custom zing the basic R/'3 System

110 Wien arguing to the Comm ssion, the parties disagreed
over how to characterize the sophistication of the initial or
basic R'3 System nodules that are provided to all custoners.
Menasha argued that the R/'3 System provided "only a very basic"
busi ness and accounting system The DOR, on the other hand,

8
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argued that the nodul es provided a "sophisticated" business and
accounting system The DOR cited to two treatises on
inplementing the R/'3 System for its assertions regarding the
sophistication of the R 3 System The Comm ssion, however,
concl uded that excerpts fromthe treatises that the DOR cites to
"appear to describe the overall R'3 System and do not
specifically address the [initial or basic] R 3 System nodul es.™
Furthernore, the Conm ssion concluded that the "sophistication
of the nodules is largely immterial because both parties agree
that the R/'3 System nodules are only usable once the software
system has been custom zed."

111 On April 20, 1995, SAP conducted a denonstration of
its R/'3 System Followng the initial denonstration, SAP was
asked to conduct a denonstration with sanple data from Menasha.
Prior to preparing the denonstration, SAP spent a nunber of days
at Menasha collecting information regarding Menasha's business

operations, and SAP had extended conversations with Menasha's

officers and enployees regarding its diverse operations. I t
took SAP four weeks to prepare the denonstration. Menasha
subsequent |y request ed addi t i onal expl anati ons and

clarifications on the nodification tools and techniques
available within the R'3 System and a denonstration of the ABAP
programm ng tools used to nmake nodifications to the system

12 Menasha wunderstood that the requisite custom zation
process could take years to conplete and would cost tens of
mllions of dollars. Menasha' s budget for purchasing the R 3
System included the costs that it expected to pay both SAP and

9
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SAP' s desi gnat ed consul tants for t he configuration,
nodi fication, and custom zation of the R'3 System |In addition,
Menasha understood that "without this custom zation, the system
woul d be of no value to its operations.” "The custom zation was
necessary to justify any amount spent on the licensing of the
basic R/ 3 System nodules.™ Menasha's board of directors
approved the licensing of the R'3 System acknow edgi ng that the
projected cost of i npl enentation would be approximtely
$46, 575, 000.

113 Menasha purchased the R/'3 System from SAP on Septenber
27, 1995, for $5.2 mllion. The licensing agreenent contained
no provision for customzation of the R 3 System by SAP.
However , SAP had advised Menasha during the course of
denonstrations that because of the conplexities of the system
and substantial custom zation necessary to make the R/'3 System
usabl e, Menasha would be required to retain either SAP
consultants or a consultant designated by SAP. Because SAP was
unable to supply all of the necessary consultants for the
installation and custom zation of the R'3 System Menasha woul d
have to work wth one of the SAP designated consultants.
Menasha chose [ICS Deloitte (ICS) as its designated SAP
consul tant.

114 From Septenber 1995 until Mrch 1996, Menasha worked
with ICS to analyze Menasha's systens, prepare Menasha's
hardware for installation, and begin introducing Menasha's
technology team to the intricacies of <customzing the R3
System During the pre-installation phase, SAP representatives

10
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provided training and other support such as: providing a single
poi nt of cont act for al | questi ons, concer ns, and
comuni cations; keeping abreast of project plans and status;
providing SAP issue resolution and escalation; providing input
as an inplenentation consultant; scheduling of professional
services from SAP; assisting in creating a training curriculum
assisting wwth the planning and execution of the project plans;
and communi cati ng SAP product information.

115 The R/ 3 System was delivered to Menasha on multiple
CD-ROM disks. Initial installation began on March 25, 1996, and
downl oadi ng was conplete on March 27, 1996. A former enpl oyee
of SAP |oaded the R/'3 System onto a new conputer purchased by
Menasha. This fornmer SAP enpl oyee was retained for the specific
purpose of providing support in the initial installation of the
system During this time, SAP's forner enployee had access to
SAP' s online support system

116 The R/ 3 System upon delivery, did not provide
adequate processing for Menasha. Each subsidiary put together
an inplenmentation team consisting of Mnasha's information
support personnel, SAP representatives, |ICS representatives, and
ot her third-party consul tants. "The menber s of t he
i npl emrentati on team worked under the direction of SAP and ICS []
to determne the operational and functional needs of each of
[ Menasha' s] subsidiaries in order to configure and custom ze the
basic nodules of the R'3 System to fit the needs of each
subsidiary." If the inplenentation team was not able to
configure and nodify the R'3 System the team would refer the

11
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pr obl em—descri bed as a "functional gap"—to the  ABAP
programm ng team "The progranm ng teams job was to draft ABAP
code to fill the functional gaps or to integrate the R/ 3 System
with other systenms that could provide the functionality required
by the subsidiary." The ABAP programm ng team was directed by
SAP and ICS and included people from Menasha and third-party
consul tants. Menasha contracted with SAP to provide an on-site
programer who worked with the ABAP progranmm ng team and becane
a nmenber of a subsidiaries programm ng team

117 The inplenmentation and ABAP progranmm ng team nenbers
worked to customze the R/ 3 System from March 27, 1996, to
January 1, 1997, in order to neet Menasha's functional needs.
"[ T] he ABAP progranmm ng team created codes for hundreds of user
exits to the R/3 Systemto integrate external programs with the
R/'3 System"™ In addition, "the ABAP programm ng team created
new subsystens to run parallel to the R'3 System for operations
that were not available within the RF3 System but were critica
to [ Menasha's] business.” The ABAP programm ng team custom zed
fields and reports within the R'3 System

128 In total, nore than 3,000 nodifications were nade to
Menasha's R/'3 System by the inplenentation and programm ng
t eans. Throughout, SAP representatives provided both off- and
on-site technical and functional support to Menasha directly and
through ICS. SAP also provided "patches" for the RI3 Systemto
correct functional gaps. "Sone of these patches included new

source code witten specifically for [Menasha's] system to

12
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address the shortfalls of the R'3 System as it applied to
[ Menasha' s] busi ness.”

19 Once custom zation was conpleted, Menasha worked wth
SAP and ICS to test the R/'3 System to ensure it conplied with
Menasha' s operations requirenents. Testing lasted three to four
months and included running real data through the system to
determine whether it was operational in accordance wth
Menasha's required specifications. During testing, SAP, either
directly or through I1CS, provided off- and on-site technical
support to Menasha and assisted in trouble-shooting problens
during testing.

120 After testing was conplete, all relevant enployees
from all subsidiaries were required to attend two- to five-day
cl asses provided by ICS and Menasha's information support staff.
|CS and Menasha's information support staff prepared extensive
witten materials for training Menasha's enpl oyees. | nf ormati on
support staff was also required to attend additional training
classes for maintaining and mneking nodifications to trouble-
shoot problens once the R/'3 System was in use. SAP provi ded
Menasha and ICS with extensive material for the running and
mai nt enance of the R/'3 System

21 Once training was conpleted, Mnasha began to sw tch
to the new R'3 System Because further custom zation for each
subsidiary was required, Menasha elected to inplenent the R 3
System on a subsidiary-by-subsidiary basis. The inplenentation
of the RI'3 System took nearly seven years. SAP representatives
and |1 CS provided support to Menasha and assisted in solving any

13
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operational problens that occurred. At least 23 different SAP
consultants were involved in the on-site installation and
i npl ement ati on. Menasha continues to contact SAP on a weekly
basis for assistance and support. In addition, SAP provides
Menasha w th upgrades, new releases, and patches to the R 3
Systemon at |east a quarterly basis.

22 The installation and custom zation of the R 3 System
cost nore than $23 mllion of which $5.2 mllion was for the
core R/3 System To customze the system for Menasha's
busi ness, Menasha paid SAP $2.5 mllion, ICS approximtely $13
mllion, and third-party consultants approximately $775, 000.

23 In 1998, the DOR audited SAP. In that audit, the DOR
determ ned that the R/'3 System was non-custom and thus taxable.
SAP did not dispute that deternination.® Separately, SAP and
Menasha entered into an agreenent whereby Menasha would pay
$342,614.45 in sales tax for the R/ 3 System but that Menasha

woul d dispute that paynent and file a claim for a refund. The

® Wiile SAP agreed with the DOR—during the course of an
audit—that the R/ 3 System was non-custom and thus subject to
sales tax, the Commission found SAP's admi ssion to be of "no
value."” The Comm ssion concluded, "SAP is not a party to this
proceedi ng, and, therefore, its adm ssion is neither binding nor
probative in this case. There may be any nunber of possible
reasons why SAP elected to pay sales and use tax on its sale of
the R/'3 software, including reasons that may not reflect the
merits of the issues raised in this case.” W agree. SAP did
not pay Menasha's taxes. SAP's agreenent with the DOR has no
precedential effect in this case. One's decision not to contest
a matter is not binding on another who wi shes to have its case
heard and receive a full determnation on the nerits.
Accordingly, we conclude that the Comm ssion's conclusions were
r easonabl e.

14
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Comm ssion found the follow ng undisputed facts regarding that

audi t:

65. During 1998, [ DOR] audited the Anerican
subsidiary of SAP for liability wunder Wsconsin's
sal es and use taxes for the period 1991 t hrough 1997.

66. In the course of the audit, SAP and [DOR]
agreed that SAP's sales of R/ 3 software in Wsconsin
were subject to Wsconsin's sales tax as sales of

noncust om sof tware. [ DOR] reached this determ nation
for [reasons including RI3 sales being (1) "off-the-
shel f" standardi zed software, i.e., witten before the

sale and intended for a wide variety of custoners; (2)
| ack of pre-shipnment nodification to R/ 3 nodules; (3)
the delivery of existing R'3 software nodules to all

custoners regardless of individual contracts; (4)
SAP's delivery of "keys" to custonmers that would
access particul ar nodul es del i ver ed; (5) t hat
devel opnent tools |ike ABAP/4 were only enhancenents

whi ch did not change the R/ 3 source code; (6)-(7) that
the inplenentation of original base nodules is a
conpl ex, lengthy process wth rmany stages and
processes; (8)-(9) that it is rare for custoners to
inplenent R/3 on their own, so custoners have the
option of hiring SPA [sic] «consultants or |ogo
partners to help with inplenmentation; (10) that "SAP
keeps the licensing and mai ntenance agreenent separate
for many contracts and/or agreenents for consulting
services;" (11) that SAP's transactions with Menasha
were simlar to other R/'3 sales, "and in each case,
SAP agreed that the sale was of noncustom software";
(12) that SAP's release of software upgrades, routine
mai nt enance updates, and patches, are general in
nat ur e; and (13) changes to cust oner -specific
functionality and user exit type prograns are the
custoner's responsibility].

67. As a consequence of the agreenent by SAP that
sales of the R/ 3 program nodules were taxable, SAP

paid [DOR] nmore than $1.9 nmillion in tax and interest
for sales to Wsconsin custoners and agreed to coll ect
sales and use tax thereafter. This figure did not

include sales to [Menasha because Menasha] provided
SAP with a statenent that [it] would directly pay the
sales tax, which [it] did.

15
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DOR v. Menasha Corp., 2007 W App 20, 917, 299 Ws. 2d 348, 728

N.W2d 738 (citing Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH)

1400- 719, at 32, 847-48 (WIAC 2003)).
1. PROCEDURAL FACTS

24 Al though the date is unknown from the record before
us, Menasha initially paid sales and use tax for the R/'3 System
However, on June 30, 1998, Menasha filed a refund claimwth the
DOR in the anount of $342,614.45 for the sales and use tax it
had paid.” On April 28, 1999, the DOR denied Menasha's refund
claim Menasha then petitioned the DOR for a redeterm nation.
On March 1, 2001, the DOR denied that request, and as a result,
on April 27, 2002, Menasha requested that the Conmm ssion review
the DOR s determ nation. Appearing before the Comm ssion, both
Menasha and the DOR filed separate notions for summary judgnent.
Accordingly, both parties submtted briefs, proposed findings of
fact, affidavits, and exhibits. On Decenber 1, 2003, the
Comm ssion granted Menasha's notion for summary judgnent and
denied the DOR s notion for summary judgnent. The Conmmi ssi on,
thereby, reversed the DOR s denial of Menasha's petition for
redetermnation and granted Menasha's refund claim The
Comm ssion concluded that the R 3 System was custom and not
subject to sales and use tax. The DOR then petitioned the Dane
County Circuit Court for review pursuant to Ws. St at .

88 73.015(2), 227.52 and 227.53. Both parties again noved for

" This refund claimis based upon the tax that Menasha paid
on the basic R/'3 System that it purchased from SAP for $5.2
mllion.

16
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summary judgnent and submtted briefs, affidavits, and exhibits.
The Dane County Circuit Court vacated the Comm ssion's decision
and reinstated the DOR s determ nation that the refund should be
deni ed because the R/'3 System was not custom Menasha appeal ed
the circuit court's decision. The court of appeals reversed the
circuit court's decision and affirnmed the Conm ssion's decision,
whi ch granted Menasha a refund for sales and use tax paid on the
R/'3 System because it was custom
A. Tax Appeal s Conm ssion's Decision

25 Menasha petitioned the Comm ssion for review of the
DOR s determ nation. The DOR had determ ned that the R/'3 System
was not custom and, therefore, it was subject to sales and use

tax.®

Both parties noved for summary judgnent and submtted
briefs, proposed findings of facts, affidavits, and exhibits.
Thus, both parties, Menasha and the DOR had the opportunity to
present their respective argunments to the Conmm ssion. The
Comm ssion concluded that no genuine issues of nmaterial fact
existed, and as a result, decided the mtter at sunmary
j udgnent . The Comm ssion concluded that the R'3 System was "a
custom program because of the significant investnment [ Menasha]
made in presale consultation and analysis, testing, training,

written docunentation, enhancenent, and nai ntenance support, and

because it [was] not a prewitten program"” As a result, it

8 The Commission's Practice and Procedures is available at
http://ww. w sbar. org/ AM Tenpl at e. cf n?Secti on=Legal _Resear ch&Tem
pl at e=/ CM Cont ent Di spl ay. cf n&Cont ent | D=32054 (Last visited
07/01/08) .
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found the R 3 System exenpt from sales and use tax. The
Comm ssion turned to the definition of "custon’ in Ws. Admn.
Code 8§ Tax 11.71(1)(e). That definition instructs one to
consider "all the facts and circunstances,” and it recites seven
factors to be considered. The Conm ssion concluded that every
factor need not be net for the program to be deened custom but
rather, it determned that the factors in the rule are to be
wei ghed along with all the other facts and circunstances.®

26 The Conm ssion considered each factor. Under the
first factor, regarding presale consultation, the Conm ssion
found the DOR had conceded that significant presale consultation
and analysis occurred. Under the second factor, regarding
| oadi ng and testing of the software, the Comm ssion found that a
former SAP enployee |oaded the software and thus, "[a]rguably,
this part of the factor is a draw," but "the fact that a forner
SAP enpl oyee | oaded the software weighs in favor of finding that
the software at issue is custom software.” Factor two also
i ncludes testing as a consideration and the Conm ssion concl uded
that the testing—+egardless of who conducted the testing—took
three to four nonths, and thus, the second factor supported the
conclusion that the software was custom

27 Under the third factor, regarding training and witten
docunentation, the Comm ssion found that the DOR conceded that
substantial training and witten docunentation was required.

Under the fourth factor, regarding enhancenent and nai ntenance

® See Ws. Admin. Code § Tax 11.71(1)(e).
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support, the Comm ssion found that the DOR conceded that the R/ 3
System needed enhancenent and maintenance support. Under the
fifth factor, regarding a rebuttable presunption that a program
is not custom if it cost $10,000 or less, the Conmission
concluded that factor five did not apply because the cost
greatly exceeded $10, 000.

28 The Comm ssion determned, with regard to factor six,
that "[t]his case hinge[d] on whether the R/ 3 System [was] a
prewitten program?"” "The other factors set forth in the rule
either lead to a conclusion that the R 3 System is custom
software or are neutral." The Comm ssion concluded that the R/ 3

System was not a prewitten program under the rule's definition

of "prewitten." Wsconsin Admin. Code 8§ Tax 11.71(1) (k)
st at es:
"Prewitten prograns”, often referred to as "canned
prograns”, means prograns prepared, held or existing

for general use normally for nore than one customer,
including prograns developed for in-house use or
custom program use which are subsequently held or
offered for sale or |ease.

(Enmphasi s added.)

129 The Commission wutilized the rule's definition of
"prewitten" and reasoned that the R 3 System was not prepared,
held or existing for general use. The DOR urged the Comm ssion
to consider the dictionary definition of "prewitten," but the
Commi ssion rejected this argunent because the definition of
"prewitten” was provided by the rule.

130 The DOR also utilized "nunmerous descriptions of the

R/'3 System as providing standard solutions or being a standard
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package" (enphasis omtted). The Conm ssion, however, concl uded
the DOR "appears to equate the rule's phrase 'general use' wth
standard. This msses the point." The Comm ssion reasoned that
"[t]he issue is not whether the end result is a program that
provides standard business applications, but rat her t he
obstacles one must overconme to get to apply the software.”
Thus, the Comm ssion declined to construe the phrase "general
use" with the word "standard®" as the DOR repeatedly described
the R/'3 System as "providing standard solutions or being a
standard package." "What matters[, the Comm ssion concluded,] is
the process by which the application is acconplished, regardless
of whether the application is standard or not."

131 Under the DOR s analysis, the Comm ssion stated, "a
vendor could develop a software program conpletely from
scratch . . . , and if the resulting program provided standard
busi ness applications, the software would not be custom
software. " This, however, the Comm ssion concluded "does not
make sense."

132 The Comm ssion stated that "even the [DOR] concedes

the foll om ng" facts:

1. The basic nodules of the R/'3 System nust be subject
to a certain degree of custom zation, and it is
only after this custom zation process is conplete
that the client has a usable software system

2. As delivered, the R/ 3 System was inadequate for
petitioner's use;

3. Menbers of petitioner's inplenentation team working
with SAP and ICS Deloitte determned the
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operational and functional needs of each subsidiary
in order to configure and custom ze the system

4. The inplenentation team worked to configure and
nodify the R/'3 System to adapt the system to each
subsidiary's identified needs;

5. The inplenentation and ABAP programming teans
worked to customze the R 3 System to neet
petitioner's functional needs;

6. The ABAP programmng teans created codes for
hundreds of user exits to integrate external
prograns with the R'3 System so that petitioner
was able to realize the functionality needed for
its unique business while preserving the functional
efficiencies of the RI3 System

7. The ABAP programm ng teans created new subsystens
to run parallel to the R/'3 System for operations
not available within the R'3 System nore critical
to petitioner's business;

8. The ABAP programm ng teans custom zed fields and
reports within the RF3 Systemto insure it produced
output to be useful to petitioner's business;

9. SAP provided petitioner with patches to correct
functional gaps identified during inplenentation,
some of which included new source code witten to
address shortfalls of the RI'3 System

10. In total, nore than 3,000 nodifications were nmade
to petitioner's R/'3 System

Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 9400-719, at 32, 855-

56 (WIAC 2003).

133 Therefore, the Comm ssion concl uded, it took a
significant amount of time, effort, and resources to make the
R/'3 System usabl e for Menasha. "The distinction between custom
and prewritten prograns hinges on the anount of effort necessary
to get the software operational for the particular custoner's

needs. " Because of the substantial anpbunt of resources, tine,
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and effort needed to nmake the R/ 3 System usable, the Comm ssion

stated, "we cannot conclude that the software at issue is
prewitten."” The Conm ssion reasoned that if a program exists
for general use, it wll take little effort for it to be put in

pl ace for any user, whereas, if a programis useful only after a
significant i nvest ment in "pl anni ng, testing, traini ng,
enhancenent, and nmai ntenance, then the software cannot be said
to be prepared, held or existing for general use."

134 Under factor seven, regarding significant nodification
to an existing program the Conm ssion concluded that this
factor did not apply in this case because the R/'3 System was a
custom program rather than an existing program The Conm ssi on
stated, "[t]his factor only nekes sense in the overall schene
presented by [Ws. Admn. Code] section Tax 11.71(1)(e) if one
concludes that 'existing program neans an 'existing program for

general use as that phrase is wused in the definition of
"prewitten prograns' in [Ws. Adm n. Code] section Tax
11.71(1) (k). "

135 Finally, because all facts and circunstances nust be
consi dered, the Comm ssion considered the cost of the software.
It reasoned that because there is a presunption that anything
under $10,000 is not custom cost could be considered. The
Conmi ssion concluded that the significant cost, $5.2 mllion,

favored a conclusion that the R'3 System was custom

B. Dane County Circuit Court's Decision®f

0 While we review only the Conmission's decision, we detai
the circuit court's decision in the interest of conpleteness.
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136 The DOR petitioned the Dane County Circuit Court for
review of the decision by the Comm ssion, and both parties again
filed cross-notions for sumrary |udgnent. "Because the
[circuit] court [found] error by the conmssion, the court
vacate[d] the commssion's decision and reinstate[d] DOR s
determ nation"” that sales and use tax nust be paid on the R'3
System The <circuit court concluded that the Comm ssion

erroneously interpreted and applied the law to the facts, as
those facts are set forth in the commssion's ruling."”

137 The <circuit court applied a due weight deference
standard to the Comm ssion's interpretation and application of
Ws. Admin. Code § Tax 11.71(1)(e).' Thus, the circuit court
stated it woul d "uphol d t he comm ssion's reasonabl e
interpretation wunless the [circuit] court deens  anot her
interpretation nore reasonable.” The circuit court concluded
that due wei ght deference was appropriate because the Comm ssion
had not devel oped expertise that would necessarily place it in a
better position than the court to neke judgnents about the
adm ni strative rule.

38 The circuit court also concluded that because the DOR

and not the Comm ssion, pronmulgated the adm nistrative rule, the

1 The circuit court applied due weight deference to the

Comm ssion's interpretation of W s. Adm n. Code § Tax
11.71(1)(e). However, when giving deference to the Comm ssion's
interpretation of a rule, the proper deference is either
controlling weight deference or a de novo review Due wei ght

deference is relevant only for an agency's interpretation of a
statute. See {158-60 for the appropriate deference regarding
rule interpretation.
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DOR's interpretation should be afforded controlling weight
deference because "[a]n admnistrative agency's interpretation
of its own rule is controlling unless plainly erroneous or
inconsistent wth that rule.” The circuit court, thus,
di sagreed with Menasha's argunent that the Comm ssion was under
no obligation to give deference to the DOR s construction of
Ws. Adm n. Code § Tax 11.71(1)(e).

139 Wiile the circuit court found no error wth the
Commi ssion's interpretation of the rule's introduction, it
di sagreed with the Comm ssion's interpretation and application

of sone factors. The circuit court concl uded:

The [circuit] court finds that [the R/ 3 Systen]
was existing and prewitten when SAP sold it to
Menasha because 1) while there nmy have been
significant presale consultation and analysis, and
significant testing of the custom zed system the fact
that a fornmer SAP enployee installed it rather than
SAP weighs in favor of deeming R 3 prewitten; 2)
while DOR conceded the third, fourth, and fifth
factors, R3 fits the definition of a prewitten
program because a) it was already prepared and
avai l able for general consunption prior to the sale
thereof to Menasha, b) it was held by SAP to be
licensed to thousands of world-wide custoners as
requested, and c¢) it was not witten solely for
Menasha upon Menasha's request therefore; and finally
3) given that R/'3 was an existing program the seventh
factor does apply, and the facts as set forth by the
comm ssion do not show that SAP perfornmed the
significant nodification of R'3 that was required to
make it useful to Menasha.

: Where the software selected for purchase is
an already existing program avail able for general use,
significant nodification nust be made by the vendor
for the software to be deemed custom Thus, Menasha's
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purchase of R/'3 did not involve the purchase of custom
sof t war e.

C. Court of Appeals' Decision
140 Menasha appealed the circuit court's decision, and the
court of appeals concluded that the program was custom under

Ws. Adnin. Code § Tax 11.71(1)(e). Citing to Caterpillar,'? the

court of appeals stated, [ b] ecause the comm ssion is the final
adm nistrative authority that reviews the decisions of the DOR
any deference that mght be due to the decision of an
adm nistrative agency is due to the conmmssion, not to the

DOR " " Menasha, 299 Ws. 2d 348, 123 (citing Caterpillar, 241

Ws. 2d 282, 6 n.3).

[Bloth Ws. Stat. § 73.01(4) and the [] case Ilaw
plainly establish that the commssion is the final
authority on all the facts and questions of |aw
regarding the tax code; the DOR is not. Any deference
due to an adm nistrative agency's decision in this
context is given to the conm ssion, not the DOR Qur
deference is based on the conmmssion's extensive
expertise achieved by discharging its legislative duty
as the final authority on the facts and questions of
law in resolving tax disputes.

Menasha, 299 Ws. 2d 348, {24.
41 The court of appeals concluded that the Commr ssion's

decision was entitled to due wei ght deference. It stated:

In addition to being designated the final authority on
all questions of law involving taxes, the conm ssion
has generated and enployed its substantial experience
di scharging its duty in construing the rules governing
the taxability of tangible property since Ws. Stat.
§ 77.51(20) was enacted.

2 poR v. Caterpillar, Inc., 2001 W App 35 241
Ws. 2d 282, 625 N.W2d 338.
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142 Applying the due weight deference standard, the court
of appeals concluded that the Conmmssion's interpretation was
reasonabl e and consistent with the plain |anguage of the rule,
and the DOR failed to offer a nore reasonable interpretation of
the rule.®® The court of appeals reasoned that the DOR "appears
to ignore the first five factors”" of the rule and instead
focuses solely on factors six and seven. The DOR argued that
factors six and seven "are mandatory and provide no exceptions,
and therefore, [they] trunp the other factors set forth in [Ws.
Adm n. Code] 8 Tax 11.71(1)(e)1l-5." However, the court of
appeals, citing to the Conm ssion, concluded that "all the facts
and circunstances" nust be considered under Ws. Admn. Code
8§ Tax 11.71(1)(e). "Aside from its narrow and unreasonable
interpretation of [the rule], the DOR offers no reason for why
[one] should ignore the comm ssion's determ nation that the tax
rule shall be considered in its entirety in determ ning whether
a conputer programis custom zed." [d., 49.

43 The court of appeal s concl uded:

13 While the court of appeals' decision stated that it
applied the due weight deference standard to the rule
interpretation, in reality it applied controlling weight
def erence. Due wei ght deference applies to statutory
interpretation. Under rule interpretation, deference is either
controlling weight deference or it is a de novo review The
court of appeals did apply the correct standard given that it
concluded that the Commssion's interpretation was reasonable
and consistent with the plain | anguage of the rule. See 158-60
for the appropriate deference regarding rule interpretation.
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W agree with the comm ssion's conclusion that § Tax
11.71(1)(e)6. should not be considered in isolation of
the other factors in the rule. Wen the factors are
read together, the nost reasonable construction of the
rule is that the definitions of "cust ont and
"prewitten" software in 8§ Tax 11.71[(1)](e) and (k)
are informed in large part by consideration of the
first five factors of 8§ Tax 11.71(1)(e). The
comm ssion reasonably concluded that the nore effort
requi red making the software usable, the nore l|ikely
it is custom software. This conclusion is consistent
with the plain | anguage of the rule.

Id., 958.
I'11. STANDARD OF REVI EW
44 This case requires interpretation of both Ws. Stat.
8 77.51(20) and Ws. Admn. Code 8§ Tax 11.71(1)(e). The
application of a statute and application of an admnistrative
rule to undisputed facts are questions of |law that we review

de novo. Dai mMerChrysler v. LIRC, 2007 W 15, {10, 299

Ws. 2d 1, 727 N W2d 311; see also Oion Flight Servs., Inc. v.

Basler Flight Serv., 2006 W 51, 918, 290 Ws. 2d 421, 714

N. W2d 130.
145 "[When interpreting admnistrative regulations, we
use the sanme rules of interpretation as we apply to statutes.”

Dai m er Chrysler, 299 Ws. 2d 1, 110. "Interpretations of code

provi sions, and the determ nation as to whether the provision in
guestion is consistent with the applicable statute, are subject

to principles of statutory construction.” Oion Flight, 290

Ws. 2d 421, 118 (citations omtted). "'If a rule is anbiguous,
we may resort to extrinsic aids to determ ne agency intent.'"
ld. (citation omtted). "In resolving the anbiguity, this court

gives deference to an agency's settled 'interpretation and
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application of its own admnistrative regulations unless the
interpretation 1is inconsistent wth the |anguage of the
regulation or is clearly erroneous.'" 1d. (citations omtted).
"When an adm nistrative agency pronul gates regul ations pursuant
to a power delegated by the legislature, we construe those
regul ations 'together with the statute to make, if possible, an
effectual piece of legislation in harnony with commbn sense and

sound reason.'" Dai m er Chrysler, 299 Ws. 2d 1, 910 (citation

omtted).
46 In a case such as this, we review the Comm ssion's
decision rather than the decision of the circuit court. Raci ne

Har | ey-Davidson, Inc. v. Ws. Div. of Hearings & Appeals, 2006

W 86, 18 n.4, 292 Ws. 2d 549, 717 N W2d 184; DOR .
Caterpillar, Inc., 2001 W App 35, 916, 241 Ws. 2d 282, 625

N. W 2d 338. Wile we are not bound by an agency' s—+tike the
Comm ssi on' s—eoncl usi ons  of I aw, we may defer to the
Commi ssion's | egal concl usi ons. Id. The  specific
characterization of deference given to an agency is dependent
upon whether the agency 1is interpreting a statute or a

regul ation. See DaimlerChrysler, 299 Ws. 2d 1, {Y13-18.%

4 1'n Racine Harl ey-Davidson, we stated:

By granting deference to agency interpretations,
the court has not abdicated, and should not abdicate,
its authority and responsibility to interpret statutes
and decide questions of |aw. Sonme cases, however,
m stakenly fail to state, before launching into a
di scussion of the levels of deference, that the
interpretation and application of a statute is a
guestion of law to be determined by a court. In any
event, it is the court's responsibility to decide
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A. Deference to the Comm ssion's Interpretation of the Statute
147 This court has articulated three possible levels of
deference for an agency's interpretation of a statute: great

wei ght, due weight, and no deference. Raci ne Harl ey- Davi dson

292 Ws. 2d 549, 9112; DOR v. River Cty Refuse Renoval, Inc.,

2007 W 27, 9132-35, 299 Ws. 2d 561, 729 N.W2d 396.

148 Geat weight deference is given to the agency's
statutory interpretati on when each of the follow ng requirenents
are net: (1) the agency is charged by the legislature with the
duty of admnistering the statute; (2) the agency interpretation
is one of long standing; (3) the agency enployed its expertise
or specialized know edge in formng its interpretation; and (4)
the agency's interpretation wll provide uniformty and

consistency in the application of the statute. Raci ne Harl ey-

Davi dson, 292 Ws. 2d 549, f{1l6. When great weight deference is
appropriate, a reviewng court should sustain the agency's

reasonabl e statutory interpretation even if the court concludes

questions of law and determ ne whether deference is
due and what |evel of deference is due to an agency

interpretation and application of a statute. The
court determ nes the appropriate |evel of deference by
compari ng t he i nstitutional qual i fications and

capabilities of the court and the agency by
considering, for exanple, whether the |egislature has
charged the agency with adm nistration of the statute,
whet her the agency has expertise, whether the agency
interpretation is one of long standing, and whether
the agency interpretation will provide uniformty and
consi stency.

Raci ne Harl ey-Davidson, Inc. v. Ws. Div. of Hearings & Appeals,
2006 W 86, 914, 292 Ws. 2d 549, 717 N.W2d 184.
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that another interpretation is equally reasonable, or even nore
reasonabl e, than the agency's interpretation. Id., 17.

149 Due weight deference 1is given to the agency's
statutory interpretation when the agency has sone experience in
an area but has not developed the expertise that necessarily
places it in a better position than a court to make judgnents
regarding the interpretation of the statute. Id., 918. "Due
wei ght deference is based on the fact that the |egislature has
charged the agency wth the enforcenent of the statute in
question, not on the expertise of the agency." 1d. Wen this
court applies due weight deference, it wll sustain an agency's
statutory interpretation if the interpretation is not contrary
to the plain nmeaning of the statute, and the court does not
determ ne that a nore reasonable interpretation exists. Id.

150 No deference is given to the agency's statutory
interpretation when the issue is one of first inpression, the
agency has no experience or expertise in deciding the |egal
i ssue presented, or the agency's position on the issue has been
so inconsistent as to provide no real guidance. 1d., 19.

51 In the case at hand, we afford the Conm ssion due
wei ght deference on its statutory interpretation of Ws. Stat.
8§ 77.51(20). The | egislature designated the Commission as the
final authority on all questions of |aw and fact arising under
the tax statutes—although, the Comm ssion's decision is still
subj ect to judicial revi ew. Ws. St at . § 73.01(4).
Additionally, the Comm ssion has experience interpreting and

applying Ws. Stat. 8 77.51(20). All Cty Comt'n Co., Inc. v.
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DOR, 2003 W App 77, 111, 263 Ws. 2d 394, 661 N W2d 845
(stating that "the comm ssion has experience determ ning whether
property is [tangible] personal property for purposes of
i nposing sales and use taxes"); Menasha, 299 Ws. 2d 348, 929
(citing to other Wsconsin court decisions and stating that "the
comm ssion has generated and enployed its substantial experience
di scharging its duty in construing the rules governing the
taxability of tangible property since Ws. Stat. 8 77.51(20) was

enact ed. See, e.g., DOR v. Rver Cty Refuse Renobval, Inc.,

2006 W App 34, 1112, 14, 289 Ws. 2d 628, 712 N W2d 351,
review granted, 2006 W 108, 292 Ws. 2d 409, 718 N W2d 723

(No. 2004AP2468); Al Cty Commt'n Co. v. DOR 2003 W App 77

196, 11, 263 Ws. 2d 394, 661 N.W2d 845").

152 While we afford the Conm ssion due wei ght deference on
its interpretation of the statute, this case centers on the
Comm ssion's interpretation of the regulation or rule, Ws.
Adm n. Code 8§ Tax 11.71(1)(e). The statute in question defines
t angi bl e—and thus taxabl e—personal property as including
"conput er prograns except custom conputer prograns." Ws. Stat.
8§ 77.51(20) (enphasis added). The statute, however, does not
define "custom prograns”; rather, the regulation defines the
phrase "custom prograns.” As a result, the statutory
interpretation is dependent wupon the interpretation of the
regul ation. Thus, while we have articulated the proper standard
for reviewng the statute in this case, the statute 1is

attenuated as to the issue before this court because it is the
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Comm ssion's interpretation of the rule, Ws. Admn. Code 8§ Tax

11.71(1)(e), that is at issue.

B. Deference to Comm ssion's Interpretation of the Regul ation
153 "An admnistrative agency's interpretation of its own

rules or regulations is controlling unless 'plainly erroneous or

inconsistent with the regulations.'" Dai m er Chrysler, 299

Ws. 2d 1, ¢911. However, in this case, as in DaimerChrysler,

t he adjudicative body did not pronulgate the rule, i.e., in this

case the Comm ssion did not promulgate the rule. See, e.g., id.

Rather, the rule was pronulgated by the DOR However, if the
Comm ssion reasonably interpreted the rule, the interpretation
was not inconsistent with the |anguage of the rule or clearly
erroneous, and the Comm ssion was charged wth being the final
authority on the rule at issue, we nust afford the Conm ssion
controlling weight deference. See id., 113 (affording the Labor
and Industry Review Commssion (LIRC) ~controlling weight
deference when interpreting the Departnent of Wor kf or ce
Devel opnent's (DWD) rul e).

154 When applying controlling weight deference, we ask

"whet her the agency's interpretation is reasonable and
consistent with the nmeaning or purpose of the regulation.” |Id.,
119. Despite the different termnology, "controlling weight
deference is simlar to great weight deference,” the latter

associated with deference given to an agency when interpreting a
statute as opposed to a rule interpretation. |1d. Thus, we may
consider that standard' s |anguage; as such, wunder controlling
wei ght deference, a court should "refrain from substituting its
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view of the Jlaw for that of an agency <charged wth

admnistration of the law, and wll sustain the agency's
conclusions of the law if they are reasonable.” Id., f16. "W\
will sustain an agency's conclusions of Jlaw even if an

alternative view of the law is just as reasonable or even nore
reasonabl e. " Id. Accordi ngly, i f t he Comm ssion's
interpretation is reasonable and consistent with the nmeaning or
purpose of the rule, then we uphold the Conm ssion's decision
rat her than substitute our j udgnment for t hat of t he
Comm ssi on' s.

55 Because the | egislature has subjected the Comm ssion's
decision to judicial review, it is the Conm ssion's decision,

rather than the DOR s decision, to which we nust give deference.

Kanps v. DOR 2003 W App 106, 126, 264 Ws. 2d 794, 663

N. W 2d 306; see also Ws. Stat. 8§ 73.015(2); W s. Stat.
8§ 227.57. Even if disagreenent between the Conm ssion and the
DOR arises over the rule's neaning, courts give deference to the

Comm ssion rather than the DOR See, e.qg., Caterpillar, 241

Ws. 2d 282, 96 n.3 (stating that when there is a conflict
between the DOR and the Conm ssion, any deference that m ght be
due is given to the Conmmssion because it 1is the fina
admnistrative authority that reviews the DOR s decisions);

River City Refuse Renoval, 299 Ws. 2d 561, Y59 (concl uding that
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deference should be given to the Commssion; the DOR s
interpretation was not nore reasonable than the Commission's).

156 While the DOR concedes that courts nust review the
Comm ssion's decision and not the DOR s decision, it argues that
the Conmm ssion should at |east give deference to or address the
DOR s construction of its rule. Because the Comm ssion did not
defer or specifically refer to the DOR s construction, the DOR
argues that this court should conduct a de novo review of the
Comm ssion's rule interpretation. W decline that request.

157 The DOR asserts several argunents in favor of its
conclusion that the Conm ssion nust give deference to the DOR
While we address those specific argunents below, in short, the
DOR fails to articulate any reason that persuades us to conclude
that the Conmm ssion nust defer to the DOR s interpretation of
its rule.

158 The | egislature designated the Comm ssion as the final
authority on all tax questions. Requiring the Conmi ssion to
grant deference to the DOR would undermne the Conm ssion's
authority to review tax questions. By virtue of creating the
Comm ssion and identifying it as the agency charged wth
interpreting questions that arise wunder our tax code, the

| egislature has divided the agencies' duties with regard to the

1> Wiile Caterpillar and River Cty Refuse Renoval involve
the interpretation of a statute and not a rule, the Conm ssion

is still the final authority on all tax questions in the state
of W sconsi n. See Ws. Stat. § 73.01(4). Thus, even when
di sputes arise, we nust still defer to the Comm ssion's decision

if deference is to be given.
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tax code. The DOR may pronulgate rules and even issue private
letter rulings or interpretations that give guidance to
taxpayers, but the Commssion is the final authority. Thus, it
is for the Commssion to interpret those rules. The legislature
has designated the Commission, not the DOR as the final
authority on all tax questions. It is within the province of
the legislature to enact the |aw.

159 Requiring the Comm ssion to give deference to the DOR
not only underm nes the Comm ssion's authority, it is troubling
for the taxpayer who appeals the DOR s decision. The Conm ssion
hears and decides disputes between the DOR and i ndividual
taxpayers or entities. If the Comm ssion, which serves a quasi-
judicial function, nust defer to one party—nanely, the DOR—how
does the taxpayer receive a fair hearing? The taxpayer brings
his or her appeal to the Commssion at a significant
di sadvantage if the Comm ssion nust defer to the taxpayer's
opponent, the DOR

160 Wiile the Commission may find it useful to consider
the DOR s construction of its rule by review ng such things as
published tax releases, technical information nenoranduns, and
private letter rulings, it need not ultimately "defer” to the
DOR's interpretation, nor nust it specifically refer to the
DOR s construction in its decision. In this case, while the
Commission did not specifically refer by nane to the DOR s
published tax releases, technical information nenoranduns, and
private letter rulings, these materials were submtted to the
Commi ssi on. Moreover, the DOR submtted briefs, proposed
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findings of fact, affidavits, and exhibits. The Comm ssion
states in its witten decision that "[bJased upon the
subm ssions of the parties and the entire record in this matter,
the Commssion hereby rules and orders as follows[]."
Therefore, the Commssion did consider the DOR s subm ssions
since the DOR was a party.

61 No authority exists for requiring the Commssion to
defer to the DOR s construction of its rule. The | egislature
does not mandate such a requirenent, and we decline the
opportunity to create one. The DOR s deference argunent 1is
intriguing because the DOR pronulgated this rule, and thus, it
is, at least arguably, reasonable to argue that the Comm ssion
shoul d give the DOR deference. However, this would ignore the
boundaries that the |legislature created when it gave the
Comm ssion final authority over all tax questions.

62 The DOR, citing to Hill haven, *® argues that an agency's
interpretation of its own rule is controlling unless plainly
erroneous or inconsistent with the rule' s |anguage. Thus,
according to the DOR the Comm ssion should afford the DOR
def erence because the DOR pronulgated the rule at issue. As a
general rule, that 1is correct. However, the DOR fails to
acknowl edge a critical difference between this case and
Hi | | haven. In Hillhaven, no adjudicative agency body was

charged with reviewing the Departnment of Health and Famly

® Hillhaven Corp. v. DHFS, 2000 W App 20, 912, 232
Ws. 2d 400, 606 N.W2d 572.
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Services' decision. The departnent's decision was appeal ed
directly to the circuit court. In the case at issue, the
Commission reviews the DOR s decisions, and it is the

Comm ssion's decision, not the DORs, that is appealed to the
circuit court. It is significant that the legislature, in this
case, designated an "internedi ary"—the Comm ssion—to0 review
the DOR s decision and to be the final authority on tax
guesti ons. Again, it is the Commssion's decision that 1is
subject to judicial review and to which we nust give deference
if deference is to be given.

63 The DOR, citing to State ex rel. Giffin, ' argues that

the goal when interpreting a rule is to discern the intent of
the rule naker. Presumably, the DOR is arguing that the
Conmmi ssion nust defer to the DOR s construction in an effort to
discern the intent of the rule naker. However, the neani ng of
the rule my also be discerned from the rule' s |anguage. See

State ex rel. Kalal v. Crcuit Court for Dane County, 2004 W

58, 945, 271 Ws. 2d 633, 681 N W2d 110. The Conm ssion's
decision relies heavily on the rule's language. The DOR had an
opportunity to express the rule's neaning when it drafted the
rul e. W say this not to discourage the production of private
letter rulings or other guiding docunents, which greatly assist
the public in interpreting tax rules, but to sinply state that

the neaning of the rule can be expressed in the rule's | anguage.

7 State ex rel. Giffin v. Smth, 2004 W 36, 919, 270
Ws. 2d 235, 677 N.W2d 259.
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Here, the Comm ssion reasonably relied on the rule's |anguage to
di scern its neani ng.

164 The DOR also relies on Giffin to further argue that
by declining to require the Conm ssion to give deference to the
DOR, the Conmm ssion is given nore power than Wsconsin courts
because courts nust defer to an agency's interpretation of its
rule unless the agency's interpretation is plainly erroneous or
inconsistent with the regulations. Courts give deference to an
agency, either a line agency or an adjudicative agency, because
the agency is in a better position to interpret the rule than
the court; the agency has significant and continual experience
with the area of law in question.?!®

165 However, when, as in this case, the Conmm ssion reviews
the DOR s decision, the Comm ssion need not rely on the DOR s
expertise because the Commssion itself is experienced wth
interpreting and applying the tax code, and is, in fact, the

final authority on all tax questions. See DOR v. Heritage Mit.

Ins. Co., 208 Ws. 2d 582, 589, 561 N.W2d 344 (C. App. 1997)
(stating that the Comm ssion possesses expertise and experience

in construing the tax laws generally). The Comm ssion has

18 See, e.g., Salvatore Massa, The Standards of Review for
Agency Interpretations of Statutes in Wsconsin, 83 Mirqg. L.
Rev. 597, 599 (2000) (stating "[I]nstitutions, courts and
agenci es each have strengths and weaknesses which nay place one
institution in a better position to resolve a particular case
An agency has significant and constant oversight of a body of
regulatory law that a court lacks."); Racine Harley-Davidson,
292 Ws. 2d 549, 19913-14 (stating that "levels of deference take
into account the conparative institutional qualifications and
capabilities of the court and the adm nistrative agency").
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extensi ve experience with interpreting and applying this state's
tax | aws. As a result, it need not rely on the DOR for
assi stance, although it <certainly may consider the DOR s
publications, which articulate the DOR s interpretation of a
rule. Therefore, it is not that the Conm ssion has nore power
than a court, but rather, it is that, unlike the courts, the
Commi ssion is better suited and less likely to need assistance
with interpreting and applying the tax rules that it is charged
with interpreting and applyi ng.

66 The DOR, citing to Pfeiffer,!® argues that because it
"performed all of the[] legislative functions, it necessarily
"knows the specific purposes of the regulations it has
promul gated" and 'is in the best position to interpret its own
regulations in accordance wth their wunderlying purposes.'"”
However, Pfeiffer and other cases cited by the DOR do not
consider how the quasi-judicial function of the Comm ssion
alters this analysis. Wiile it remains true that the agency
that pronulgates the rule should be given controlling weight
def erence, this 1is altered here Dbecause the legislature
desi gnated an agency, the Conm ssion, with the task of review ng

deci sions and being the final authority. |In DaimerChrysler, we

stated that "[a]ln admnistrative agency that regularly works
with the rules and regul ati ons of another agency, whose actions

it is authorized by the legislature to review, is in the best

19 pfeiffer v. Bd. of Regents of Univ. of Wsconsin Sys.,
110 Ws. 2d 146, 155, 328 N.W2d 279 (1983).
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position to interpret such rules and regul ations because the
agency knows the specific purposes of the rules and regul ations
that have been promul gated, and has expertise in the area the

agency is called upon to review" Dai M er Chrysler, 299

Ws. 2d 1, f22.
167 The DOR argues that "[n]owhere does DaimerChrysler

state that LIRC would have reasonably interpreted DWD's rule if
LIRC had either failed to accord controlling weight to DW s
construction of DADs own rule or had failed to address DWD s
prior official constructions of its rule. . . ." However,

nowhere in DaimerChrysler does the court suggest that giving

deference to or addressing the DWD s construction was critical
to its conclusion that the LIRC reasonably interpreted the
regul ation in question. In fact, the LIRC s interpretation was
afforded controlling weight deference "because the LIRC
reasonably interpreted a rule adopted by the DW, the LIRC s
interpretation was not inconsistent with the |anguage of the
rule or clearly erroneous, and the LIRC was charged by the
| egislature wth the duty of reviewing decisions . . . of the
DWD, and does so frequently." 1d., Y13.

68 The DOR, citing to River Gty Refuse Renoval,?® argues

that the Conm ssion should not have been afforded any deference
because it had not issued prior decisions construing the

substantive provisions of the DOR s rule. However, in so

20 pOR v. River City Refuse Renoval, Inc., 2007 W 27, 935,
299 Ws. 2d 561, 729 N.W2d 396.
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arguing, the DOR utilizes the standards of review for statutory
interpretation instead of rule interpretation. VWile this

argunent nmay apply to statutes, as articulated in Rver Cty

Refuse Renoval, it does not necessarily follow that it applies

to interpretation of rules. No deference is due when an

agency's statutory interpretation is one of first inpression.

River Cty Refuse Renoval, 299 Ws. 2d 561, 935 (enphasis

added) . However, the case at hand is based upon a rule
interpretation rather than a statutory interpretation.

169 In any event, the Conm ssion does have sone experience
with the factors articulated in Ws. Admin. Code § Tax

11.71(1)(e). See, e.g., IBM Corp. v. DOR, Ws. Tax Reptr. (CCH)

1202- 854 (WAC 1987); Health Mcro Data Sys., Inc. v. DOR Ws.

Tax Reptr. (CCH) 9203-062 (WAC 1989). Wiile, in these cases,
the Commission did not "apply" the Ws. Admin. Code § Tax
11.71(1)(e) and (k) factors as it did in this present case, the
decisions do reference the factors and do consider, at the very
|east, the ideals contained within the formalized factors.
Thus, the DOR seens to overstate the Conm ssion's inexperience
and does not acknow edge the Conmm ssion's general experience
with interpreting and applying the tax statutes and rul es. See

Heritage, 208 Ws. 2d at 589; see also Telemark Dev., Inc. .

DOR, 218 Ws. 2d 809, 820, 581 N Ww2d 585 (Ct. App. 1998)
(stating that deference is not dependent on whether a specific
factual scenario has been heard but rather on the Comm ssion's
experience with the statutory schene). In this case, it is not
as though the Conm ssion never saw these particular factors
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until it was called upon to decide this case. After all, these
factors have been in existence since 1985.

170 Finally, the DOR argues that the acquiescence and
nonacqui escence provisions of Ws. Stat. §§ 73.01(4)(e)?' and

73.015(2)% apply to the case at hand.?® |In short, the DOR argues

2l Wsconsin Stat. § 73.01(4)(e) provides in relevant part:

The decision or order of the comm ssion shall becone
final and shall be binding upon the petitioner and
upon the departnent of revenue for that case unless an
appeal is taken from the decision or order of the
commi ssion under s. 73.015. Except in respect to
small clainms decisions, if the comm ssion construes a
statute adversely to the contention of the departnent
of revenue:

1. Except for hearings on ss. 341.405 and 341.45
and except as provided in subd. 2., the departnent of
revenue shall be deenmed to acquiesce in the
construction so adopted wunless the departnent of
revenue seeks review of the order or decision of the
conmmi ssion so construing the statute. For purposes of
this subdivision, the departnent of revenue has sought
review of the order or decision if it seeks review and
|ater settles the case or withdraws its petition for
review or if the nmerits of the case are for other
reasons not determned by judicial review The
construction so acquiesced in shall thereafter be
foll owed by the departnment of revenue.

22 Wsconsin Stat. § 73.015(2) provides:

Any adverse determnation of the tax appeals
comm ssion is subject to review in the manner provided
in ch. 227. If the circuit court construes a statute
adversely to the contention of the departnent of
revenue, the department shall be deened to acquiesce
in the construction so adopted unless an appeal to the
court of appeals is taken, and the construction so
acquiesced in shall thereafter be followed by the
depart nment.
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t hat when the DOR does not petition for judicial review and does
not file a notice of nonacquiescence after the Conmssion's
decision, the DOR has determned that the Conm ssion has
correctly construed the statutes or rules at issue. On the
ot her hand, the DOR argues that when it petitions for judicial
review or files a notice of nonacquiescence, the DOR has
determned that the Comm ssion has incorrectly construed the
statutes or rules at issue. As a result, the DOR argues that in
such cases, the Comm ssion's decision should be subject to
de novo review.

171 We, however, are persuaded by Menasha's argunent that
the acqui escence and nonacqui escence provisions of Ws. Stat.
88 73.01(4)(e) and 73.015(2) do not apply to the case at bar.
The acqui escence rules, in general, expand the binding effect of
the Comm ssion's deci sion. Wiile the Comm ssion's decision is
always binding on the parties of a particular dispute, the
Comm ssion's decision binds the DOR on other potential disputes
only if the DOR does not appeal or file a notice of
nonacqui escence. The acqui escence rules ensure stability in tax
matters because they allow taxpayers to rely on the Conm ssion's

decisions and interpretations unless notice to the contrary is

22 The DOR's arguments are in response to an order this
court issued on March 21, 2008, asking the parties to discuss,
"[w] hat inpact, if any, do the acqui escence and non-acqui escence
provisions of Ws. Stat. 88 73.01(4)(e)1 and 73.015(2) (2003-04)
have on the standard of review and degree of deference to be
accorded the Departnent of Revenue and Tax Appeals Conmi ssion in
the instant nmatter?”
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gi ven—by appeal or nonacqui escence—that the DOR does not
intend to follow the Comm ssion's interpretations in subsequent

t axpayer disputes. See DOR v. U S. Shoe Corp., 158 Ws. 2d 123,

136-37, 462 N.W2d 233 (C. App. 1990). If no appeal or notice
of nonacqui escence is filed, then the DOR is estopped from re-
litigating the Conm ssion's interpretation when the sane issue
arises wth another taxpayer. In the case at hand, the
acqui escence rules do not apply because here we are review ng
the Comm ssion's decision. W are procedurally beyond the point
where acqui escence or nonacqui escence has any rel evance. The
acqui escence and nonacqui escence provisions sinply cannot be
read to require a de novo review of the Conm ssion's decision.
They have no rel ationship to the standard of review

172 Accordingly, we give the Commssion's statutory
interpretation due weight def erence, and we give the
Comm ssion's rule interpretation controlling weight deference.
Wiile the statute uses the word "custom"™ that word is defined
only by the rule. Therefore, it is the rule interpretation that
controls in this case. Under controlling weight deference, we
ask whether the agency's interpretation is reasonable and
consistent with the neaning or purpose of the regulation. | f
the Commssion's interpretation is reasonable and consistent
with the neaning or purpose of the rule, then we uphold the
Comm ssion's decision rather than substitute our judgnent for

that of the Conmi ssion's.

| V. APPLI CATION OF WS. ADMN. CODE § TAX 11.71(1)(e)
TO THE R/ 3 SYSTEM
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73 Tangi ble personal property is subject to Wsconsin

sales and use tax. Ws. Stat. 88 77.51(20), 77.52(1), 77.53(1).

"' Tangi bl e personal property’ means all tangible persona
property of every ki nd and description and
includes . . . conputer pr ogr ans except cust om conput er
prograns. " Ws. Stat. 8§ 77.51(20). "Custom progranms" is

defined in Ws. Adm n. Code 8 Tax 11.71(1)(e). It provides:

"Custom prograns"” mean utility and application
software which accommobdate the special processing
needs of the custonmer. The determ nation of whether a
program is a custom program shall be based upon all
the facts and circunstances, including the foll ow ng:

1. The extent to which the vendor or independent
consul tant engages in significant presale consultation
and analysis of the user's requirenents and system

2. \Wether the program is Jloaded into the
custoner's conputer by the vendor and the extent to
which the installed program nmust be tested against the
program s specifications.

3. The extent to which the use of the software
requires substanti al training of the custoner's
personnel and substantial witten docunentation.

4. The extent to which the enhancement and
mai nt enance support by the vendor is needed for
conti nued useful ness.

5. There is a rebuttable presunption that any
program with a cost of $10,000 or less is not a custom
program

6. Custom  prograns do not i ncl ude basi c
operational prograns or prewitten prograns.

7. If an existing program is selected for
nodi fication, there must be a significant nodification
of that program by the vendor so that it my be used
in the custoner's specific hardware and software
envi ronment .
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Ws. Admn. Code §8 Tax 11.71(1)(e) (enphasis added).

174 The Conmm ssion concluded that Ws. Admin. Code § Tax
11.71(1)(e) instructs one to consider "all the facts and
circunstances,"” including the seven factors listed in the rule.
The factors, the Comm ssion concluded, are not elenents that
must be net for a program to be deened custom but rather, the
factors in the rule are to be weighed along with the other facts
and circunstances. As a result, when considering all seven
factors and all the facts and circunstances, the Conm ssion
concluded that the R'3 System was "a custom program because of
the significant investnment Menasha nmade in "presale consultation
and anal ysi s, testing, training, witten docunent ati on,
enhancenent, and nmaintenance and support, and because [the R/ 3
Systen] is not a prewitten program?"”

175 The DOR disagrees with the Commi ssion's interpretation
of Ws. Admin. Code 8§ Tax 11.71(1)(e). It argues that the R/'3
System "was an existing set of prewitten, pre-engineered
noncust om program nodul es" that was in general use in 1995.
Thus, under the mandatory |anguage of factor six of 8 Tax
11.71(1)(e), the R/'3 Systemis prewitten and thus not custom
The DOR further argues that factor seven cannot be ignored
because it contains mandatory |anguage regarding existing
pr ogr ans. Therefore, the DOR argues that, under factor seven,
the R/F3 System was an existing program that SAP did not nodify
for Menasha prior to or even subsequent to delivering the R 3
System Menasha, on the other hand, argues that the
Comm ssion's consideration of "all the facts and circunstances”
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was appropriate, and the DOR s interpretation excludes factors
one through five from consideration.

76 Under the standard of review governing this case, we
conclude that the Comm ssion's interpretation is reasonable and
consistent with the rule's |anguage and the purpose of the
regulation. The rule is instructive;, a determ nation of whether
a program is custom "shall be based upon all the facts and
circunstances including” the seven factors listed in the rule.
Because all the facts and circunstances nust be considered, the
factors are not elenents to be satisfied but are factors that
should be weighed along with all the facts and circunstances.
Under the standard of review, we nust now turn to the
Comm ssion's consideration of the seven factors and all the
facts and circunstances.

177 Under t he first factor, regar di ng presal e
consultation, the Comm ssion concluded that the DOR conceded
that significant presale consultation and analysis had occurred.
Presale consultation began in 1993 wth the analysis of
Menasha's then current software, continued through 1995 when
Menasha began di scussions with SAP in April, and purchasing the
license for the R 3 System in Septenber of 1995. Presal e
consultation with SAP included SAP evaluating and collecting
data from Menasha and SAP perform ng a sanple denonstration for
Menasha. Thus, factor one weighs in favor of the R 3 System
bei ng a custom program

178 Under the second factor, regarding |oading and testing
of the RF'3 System the Comm ssion concluded that even though the
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vendor did not |load the software, a forner SAP enpl oyee, who was
retained by Menasha specifically for providing support during
the installation, |oaded the software. As a result, the
Comm ssion concluded that this weighs in favor of the software
being custom  Wile we acknow edge that the rule's |anguage in
factor two specifically refers to whether the vendor |oaded the
software, it was reasonable—even if it is not conclusive—for
the Comm ssion to consider under all the facts and circunstances
that a former SAP enpl oyee installed the software.

179 The second factor also requires consideration of
whether the newly installed program nust be tested against the
program s specifications. The Conmm ssion concluded that the DOR
conceded that after installation and custom zati on was conpl ete,
the R'3 System was tested for three to four nonths. As a
result, the Conm ssion reasonably concluded that factor two
wei ghs in favor of the R/'3 System being a custom program

80 Under the third factor, regarding whether substantial
training and witten docunentation was required to use the
software, the Comm ssion concluded that the DOR conceded that
substantial training and witten docunmentati on was needed. Al
enpl oyees were required to attend two- to five-day classes.
Extensive witten nmaterials were prepared by ICS and Menasha's
support staff. Additionally, Menasha's information support
staff attended additional training focused on naintaining,
nmodi fyi ng, and troubl e-shooting problens once the R/'3 System was
in use. Thus, the Comm ssion reasonably concluded that factor
three weighs in favor of the R'3 System being a custom program
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81 Under factor four, regarding the extent to which the
software requires enhancenent and maintenance support by the
vendor, the Conm ssion concluded and the DOR conceded that the
R/'3 System needed enhancenent and mai ntenance support. Menasha
continues to contact SAP on a weekly basis for assistance and
support. In addition, SAP provides Menasha w th upgrades, new
rel eases, and patches to the R'3 System on at |east a quarterly
basi s. Thus, the Comm ssion reasonably concluded that factor
four weighs in favor of the R'3 System being a custom program

182 Under factor five, regarding a rebuttable presunption
that any programis not customif it costs $10,000 or less, the
Commi ssion concluded this factor did not apply because the cost
greatly exceeded $10, 000. However, after its discussion of the
seven factors, the Comm ssion did consider the cost of the R'3

System when considering "all the facts and circunstances.” 1In a
footnote, the <court of appeals' opinion expressed concern
because no other portion of the rule indicates that cost of the
program should be a factor in determining whether a conputer
programis a custom program It, however, nekes sense that cost
can be evaluated when considering all the facts and
ci rcunst ances. As addressed in factor five, cost is a factor

but not determ native. The Conm ssion concluded that factor
five should not apply in this case because "the R/ 3 System
greatly exceeded [the] threshold" of $10,000 or less, but it
reasonably concluded that cost could be <considered when
evaluating all the facts and circunstances. In the end, the

Commi ssi on reasonably consi dered cost.
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183 The DOR s argunent relies on factors six and seven.
In fact, the DOR not only argues that these two factors weigh in
its favor, but it argues that these factors contain mandatory
| anguage that could render a program non-custom regardl ess of
the other factors. Under factor six, regarding basic
oper at i onal or prewitten prograns not being custom the
Comm ssion concluded that the R'3 System was not a prewitten

program "Prewitten" is defined as:

"Prewwitten prograns", often referred to as "canned
prograns”, means prograns prepared, held or existing
for general use nornmally for nore than one custoner,
including prograns developed for in-house use or
custom program use which are subsequently held or
offered for sale or |ease.

Ws. Adm n. Code § Tax 11.71(1)(k).

184 The Comm ssion concluded that "[t]he distinction
bet ween custom and prewitten prograns hinges on the anount of
effort necessary to get the software operational for a
particul ar custoner's needs." Because of the substantial anount
of resources, tine, and effort needed to make the R/ 3 System
usabl e, the Conm ssion stated it could not conclude that the R 3
System was prewitten. A prewitten program would "require
relatively little effort to be put in place for any user."

185 The Conmi ssion's concl usions based upon factor six and
Ws. Admn. Code 8§ Tax 11.71(1)(k), which defines "prewitten
prograns,” are reasonable and <consistent wth the rule's
| anguage. The Conm ssion reasoned that the first four factors
"hinge[] on the degree to which the software is ready for use

off-the-shelf,” and as a result, this supported the Conm ssion's
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distinction between prewitten and custom as determ ned by the
amount of effort needed to bring software online for a
particul ar customer.? The DOR takes issue with the Conmi ssion's
reasoni ng and argues that factor six contains mandatory | anguage
that if a programis prewitten then it is not custom regardl ess
of the effort required to nake it usable.

186 We conclude that the Conm ssion's overall conclusions
regarding factor six are reasonable. W agree that the R 3
System was not a prewitten program A program is prewitten
and thus perhaps not customif the programis "prepared, held or
existing for general use." In other words, a prewitten program
is ready to be used by those who purchase it. Thus, this factor
"hi nges" on whether a programis available for general use right
of f-the-shel f. Wil e the purchaser of a prewitten program my
make some mnor changes in an effort to nmake it nore efficient
or to sinply set it up, a prewitten program does not require
significant nodifications in order for one to make any use out

of the program In this case, the DOR concedes that the R 3

24 Wiile factors one and two nmay hinge on the degree to
which the software is ready to go off-the-shelf, that reasoning
does not follow with factors three and four. In consideration
of factor three, a very conplicated non-custom program that is
ready to go off-the-shelf may require substantial training even
though it is ready for use. In consideration of factor four,
whet her prograns need enhancenent and maintenance has little to
do with whether a program is ready for use directly off-the-
shel . Wil e the Comm ssion's |anguage is sonmewhat perplexing,
its reasoning is sound. In short, the Conmm ssion reasonably
states that the nore effort it takes to make a program usabl e,
the nore |ikely—even if not necessarily dispositive—that the
programis custom rather than canned or prewitten.
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System nust be subjected to a certain degree of custom zation
before it is even usable by a client and it concedes that the
inpl ementation teans worked to identify and neet the specific

needs of each subsidiary, which included:

e Menbers of petitioner's inplenentation team
working with SAP and ICS Deloitte determ ned the
oper at i onal and functi onal needs of each
subsidiary in order to configure and custom ze
the system

e The inplenentation team worked to configure and
nodi fy the RF3 Systemto adapt the system to each
subsidiary's identified needs;

e The inplenentation and ABAP programmi ng teans
worked to customze the R'3 System to neet
petitioner's functional needs;

 The ABAP progranmng teans created codes for
hundreds of user exits to integrate external
prograns with the R/'3 System so that petitioner
was able to realize the functionality needed for
its uni que busi ness whi | e preserving t he
functional efficiencies of the RF3 System and

» The ABAP progranm ng teans created new subsystens
to run parallel to the R'3 System for operations
not available within the RI3 System nore critica
to petitioner's business.

187 Moreover, the DOR conceded that nore than 3,000
nodi fications were made to the R/'3 System The R/'3 System is
not prewitten because it is not available for general use; in
fact, it could not be used unless and until it was custom zed.

188 What nekes factor six arguable is that the R'3 System
exists and can be sold to everyone in the sane form i.e., al
purchasers seem to receive disks, and they select specific

nodul es and nmeke other changes in order to nake the R/'3 System
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fit their needs. We acknowl edge the DOR s argunents that the
basic R'3 System was existing rather than created and that it
was to sonme extent already encoded rather than built entirely
from scratch. These considerations could weigh in the DOR s
favor in that at least this initial program is non-custom and
thus its $5.2 million cost should be taxable.

189 However, when we consider that this initial or basic
R'3 System is wuseless until nodified, that custom zation is
time-consumng and expensive and thus significant, and that
every purchaser nust have the R'3 System nodified in order to
make use out of it, we cannot conclude that this is a prewitten
program under factor six. It is not available for general use—
in fact no one can use it wthout nodifications—and thus, it is
not canned or prewitten. Rat her, the basic R/ 3 System nodul es
are available to beconme a custom program Thus, t he
Conmi ssion's concl usi on was reasonabl e.

90 This is wunlike a program such as Mcrosoft Excel.
Wil e a purchaser may wish to nodify Excel so as to nake it nore
efficient or enhance its capabilities, the program can and is
used "right out of the box" by a nunber of purchasers. The R 3
Systemis not such a prewitten program

191 The DOR argues that factor six contains mnmandatory
| anguage, which is controlling over the nore general | anguage of
factors one through five. However, this is not consistent with
ot her language in the rule. The rule instructs that all facts
and circunstances shall be considered including the seven
factors in the rule. It does not say that all factors may be
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considered but one or even tw of the factors can be
di spositive. The DOR ar gues t hat t he Comm ssion's
interpretation renders factor six surplusage, but the DOR s
interpretation could render the other factors and portions of
the rule surplusage except for factor six. The reasonabl e
approach is to consider all of the factors and all the facts and
ci rcunstances. The Conmm ssion did just that, and it is not for
this court to override that decision if the Conm ssion's actions
wer e reasonabl e.

192 Additionally, because we agree wth the conclusion
that, under subsection (k) of factor six, this is not prewitten
or canned, this factor alone does not control the analysis. It
is worth noting, however, that under the current |anguage, it
would be difficult to conclude that a program is custom even
when factors one through four weigh in favor of finding it
custom but it is clearly prewitten or canned under factor six.
Per haps then, factor seven beconmes crucial to the analysis.
Today, however, this scenario is not before us.

193 The DOR al so ar gues t hat t he Comm ssion's
interpretation ignores the rul e-making process. One definition
of "prewitten" that was suggested but rejected was prewitten
is "intended for general use and mass distributions as
prepackaged ready-to-use prograns.” The DOR rejected this
definition because there are situations where prewitten
prograns may not be mass produced. Presumably, the DOR takes

issue with the foll ow ng sentences in the Comm ssion's decision:
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Qur conclusion that the distinction between
"prewitten prograns” and "custom prograns” hinges on
the amount of effort needed to bring software online
for a particular custoner is consistent with the first
four factors and consistent with the definition of
"prewitten prograns.” Wth respect to the latter, if
a program is prepared, held or existing for general
use normally for nore than one customer, then the
program will require relatively little effort to be
put in place for any user. I[f, on the other hand, a
program like the R/'3 System is useful only after a
significant investnment of resources in planning,
testing, training, enhancenent, and maintenance, then
the software cannot be said to be prepared, held or
exi sting for general use.

Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 9400-719, at 32,856

(WFAC 2003) (footnotes omtted).

194 The DOR seens to overstate the Conmm ssion's position.
The Commi ssion sinply reasons that the nore effort it takes to
get a programup and running, the nore likely the programis not
prewitten or canned and thus not available for general use. It
does not, however, naturally follow from this proposition that
the Conm ssion has concluded that prewitten prograns nust be
mass produced. In fact, a prewitten program could be utilized
by only a few custoners. If a programis available for general
use, however, it is nore likely—even if it is not dispositive—
that a program does not require substantial effort, cost, and
nodi fications to get a program up and running. Wil e sonme of
the Comm ssion's reasoning regarding factor six is confusing,
its overall conclusion was reasonable. The R/'3 Systemis not a
prewitten program because it is not available for general use.

195 Under factor seven, regarding an "existing program |[]

selected for nodification," the Conm ssion concluded that factor
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seven did not apply "given the Comm ssion's conclusion that the
R/'3 Systemis a custom program"™ The Conm ssion stated, "[t]his
factor only nmakes sense in the overall schenme presented by [Ws.
Adm n. Code 8] Tax 11.71[(1)](e) if one concludes that 'existing

programi neans an 'existing program for general use' as that
phrase is used in the definition of 'prewitten progranms' in
[Ws. Adm n. Code] section Tax 11.71(1)(k)." Wile the
Comm ssion could have wused different |anguage rather than
stating that factor seven does not apply because it has
determined the software is custom the Comm ssion's overal
reasoni ng regardi ng factor seven is reasonabl e.

196 Instead of stating that factor seven does not apply
because the program is custom perhaps the Comm ssion should
have stated that factor seven does not apply because the program
was not prewitten and thus not an existing program "Exi sting
program’ under factor seven nust refer to prewitten or canned
progranms because otherwi se "existing prograns” would include
custom prograns. The DOR states that "the sale of an 'existing
program is a sale of tangible personal property"™ and thus
taxable, which nmeans it is not custom Prewitten or canned
prograns are available for general use. Thus, it makes sense
that "existing progranmt neans existing programfor general use.

197 Factor seven should not be conpletely disregarded
nmerely because other factors suggest that a program is custom
Factor seven, just like all the other factors and the facts and
ci rcunst ances, should be used to determ ne whether a programis
custom While the Comm ssion nmay not have selected the sane
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| anguage that this court would have selected, the Conm ssion's
subsequent statenments and reasoning are sound. Factor seven
considers existing progranms for general use, and because the
Comm ssi on reasonably concluded that this program did not exist
for general use, factor seven does not apply.

198 The DOR, however, argues that factor seven does apply
and that the R/'3 System was prewritten and not nodified by SAP
before shipping it to Menasha, which the DOR determnes to be
critical to the application of factor seven. Because the
Comm ssi on reasonably concluded that factor seven does not apply
and we nust be mndful of the deference we owe to the
Commi ssion, we reject the DOR s argunents. The Comm ssion

reasonably concluded that the R/ 3 System was not available for

general wuse and therefore not canned or prewitten. Fact or
seven applies only when a programis an existing program i.e.,
canned or prewitten, and thus existing for general use. The

R'3 System did not exist for general use even though it did

"exist," and thus, factor seven does not apply.

199 The DOR also argues that factor seven contains
mandatory |anguage and that the Commission's interpretation
renders factor seven surpl usage. For the reasons stated in our
di scussion of factor six, we reject the DOR s nandatory | anguage
and surplusage argunents. See {185-91.

100 Lastly, wunder all the facts and circunstances, the
Comm ssion considered the cost of the R3 System and it
concluded that this weighed in favor of the R/'3 System being a

custom program Under all the facts and circunstances, it is
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reasonable for the Commission to consider the cost of the R'3
System Wiile we acknowl edge that a canned or prewitten
program avail able for general use could be very expensive, cost
is still a factor that may be considered by the Comm ssion.
Cost alone, however, is not dispositive. The Conmi ssion
reasonably concluded that wunder the rule's |anguage, all the
facts and circunstances along with all seven factors nust be
considered and thus cost, even when over $10,000 and thus not
rel evant under factor five, may be considered.

1101 W nust afford the Comm ssion's decision controlling
wei ght deference if it reasonably interprets the rule at issue.

Dai merChrysler, 299 Ws. 2d 1, ¢{22. Qur inquiry is whether

t he Comm ssion's decision was reasonable and consistent with the
meani ng or purpose of the regulation. In addition, under the
controlling weight deference standard, a court should refrain
from substituting its view of the law, and wll sustain the
agency's conclusions if they are reasonable. W sustain an
agency's conclusions even if an alternative view of the law is
just as reasonable or even nore reasonable. Thus, if the
Commi ssion reasonably interprets the rule and its determ nation
is consistent with the rule's neaning or purpose, we nust afford
t he Comm ssion controlling weight deference.

102 The Conmm ssion concluded that the R'3 System was "a
custom program because of the significant investnment [ Menasha]
made in presale consultation and analysis, testing, training,
written docunentation, enhancenent, and nai ntenance support, and
because it [was] not a prewitten program"™
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1103 W too are persuaded by the initial cost, the costs
for nodifications, the presale consultations over the span of a
few years, the testing required once installed, the requisite
training, the requisite enhancenent and nmaintenance, and that
the R/'3 System cannot be used until nodified—n this case sone
3,000 nodifications. As a result, we conclude that the
Commi ssion's conclusion that the R3 System was custom is
r easonabl e. Accordingly, we wll not substitute our judgnent
for that of the Comm ssion's.

1104 Wiile the program was not |oaded by the vendor, and
the vendor itself was not obligated pursuant to the I|icensing
agreenent to nodify the R'3 System here, we still conclude that
the R'3 System is a custom program Under the rule's current
| anguage, it is irrelevant whether the vendor or an independent
consultant carries out the nodifications, and it is irrelevant
whet her those nodifications take place before or after it |eaves
t he vendor. The rule's language sinply does not identify those
as factors to be considered. VWiile who nodifies an existing
program under factor seven, is relevant, this does not appear,
under the rule's language, to extend to situations that do not
i nvol ve prewitten or canned prograns.

105 The Conmm ssion reasonably concluded that all the facts
and circunstances and all seven factors nust be considered when
determning whether a program is custom Applying this
construction to the particular facts of this <case, the
Commi ssion reasonably concluded that the RF3 System was a custom
program
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1106 Finally, a brief response to the dissents is
war r ant ed. Once one sifts through the unnecessary rhetoric of
the dissents, it is clear that the dissents are based on certain
fundanental fl aws. For exanple, the dissents wundertake a
project to rewite the |aw The legislature specifically
designated the Comm ssion as "the final authority for hearing
and determnation of all questions of law and fact" under the
tax code. The Conmi ssion's decision is entitled to deference.
The Chief Justice's dissent dissects Ws. Admn. Code § Tax
11.71(1)(e) in a manner that ignores the plain |anguage of the
entire rule, and instead, it creates a never before recognized
or argued two-prong test. See Chief Justice Abrahanson's
di ssent, 1Y180-182. Nei ther the DOR nor Menasha use this first
sentence of the rule as the first prong of a two-prong test.
Despite that dissent's assertions, the rule does not end wth
the first sentence.?® Rather, as Attorney MGnnity so aptly
stated at the court of appeals' oral argunent on Novenber 17,
2005: "The preface |anguage in Sub (1)(e) tal ks about [a] custom
program as being one that accommopdates the special processing

needs of the custoner. And then the rule goes forward with a

2> When the DOR has referenced the first sentence of the
rule, it has been in tandemw th the renmai nder of the rule. See
DOR briefs: at 27 and 33 of its brief in chief, at 11-12 of its
response to the non-party brief, at 4 and 7 of its reply brief,
DOR v. Menasha Corp., 2008 W 88, _ Ws. 2d _, _ Nw2d __
(No. 2004AP3239) (asserting the first sentence of the rule but
in discussion with factors six or seven or subsection (k)). The
briefs can be viewed at the Wsconsin State Law Library, 120
Martin Luther King Jr. Blvd., 2nd Floor, Mdison, Wsconsin

53707-7881.
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nunber of factors as to how you figure out if it is a program

that is accommodating the special processing needs of the

custonmer.” This correct interpretation is also in conflict with
Justice Bradley's interpretation of the rule. See Justice
Bradley's dissent, 91217-225. However, Dbecause the plain
| anguage  of t he rule specifically states t hat "[t] he

determ nation of whether a programis a custom program shall be
based wupon all the facts and circunstances, including the
follow ng" seven factors, we disagree with Justice Bradley's
i nterpretation. As to the remaining argunents raised by the
di ssents, they have been otherwi se addressed in the mpjority

opi ni on.
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V. CONCLUSI ON

1107 Accordingly, we affirmthe court of appeals' decision.
We conclude that the Comm ssion's statutory interpretation of
Ws. Stat. 8 77.51(20) is entitled to due weight deference, and
that its rule interpretation of Ws. Adnmn. Code § Tax
11.71(1)(e) is entitled to controlling weight deference. e
further conclude that when a DOR decision is appealed by the
taxpayer to the Conmm ssion, the Comm ssion is not required to
give deference to the DOR s interpretation of Ws. Adm n. Code
8§ Tax 11.71(1)(e) when deciding that appeal.

1108 Finally, we concl ude t hat when appl yi ng t he
controlling weight deference standard to the Comm ssion's
interpretation of Ws. Admn. Code 8 Tax 11.71(1)(e), the
Comm ssion reasonably interpreted the rule and concluded that
the R/F'3 System was custom

By the Court.—Fhe decision of the court of appeals is

af firned.
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1109 N. PATRI CK CROCKS, J. (concurring). Wiile | join
the majority opinion, | wite separately to enphasize that
resolving the issue of deference is key to a correct decision in
this case. Rul es regarding deference are inportant limts that
respect the different roles of the branches of governnent.
Granting the appropriate |level of deference to the Conmm ssion's

interpretation of Ws. Admin. Code § Tax 11.71(1)(e) and (k)?

! Wsconsin Admin. Code § Tax 11.71(1)(e) and (k) are found
within the "Definition of Ternms" subsection of the code relating
to the conputer industry. They state:

(e) "Cust om prograns” mean utility and
application software which accommopdate the special
processi ng needs of the custoner. The determ nation of
whether a program is a custom program shall be based
upon all the facts and circunstances, including the
fol | ow ng:

1. The extent to which the vendor or independent
consul tant engages in significant presale consultation
and anal ysis of the user's requirenents and system

2. \Wiether the program is loaded into the
custoner's conputer by the vendor and the extent to
which the installed program nmust be tested against the
program s specifications.

3. The extent to which the use of the software
requires substanti al training of the custoner's
personnel and substantial witten docunentation.

4. The extent to which the enhancenent and
mai nt enance support by the vendor is needed for
conti nued useful ness.

5. There is a rebuttable presunption that any
program with a cost of $10,000 or less is not a custom
program

6. Custom progranms do not include basic
operational prograns or prewitten prograns.

1
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and Ws. Stat. § 77.51(20),%2 | concur that the Conmission's
deci si on shoul d be uphel d.

1110 The threshold question on the issue of deference is
whether it is the DOR s interpretation or the Commssion's
interpretation of the statute and the rules that is entitled to

def erence. | concur that it is the Commssion's interpretation

7. 1If an existing program is selected for
nodi fication, there nmust be a significant nodification
of that program by the vendor so that it my be used
in the custoner's specific hardware and software
envi ronment .

(k) "Prewitten prograns,” often referred to as

"canned prograns,” neans prograns prepared, held or
existing for general use normally for nore than one
custoner, including prograns developed for in-house

use or custom program use which are subsequently held
or offered for sale or |ease.

2 Wsconsin Stat. § 77.52(1) inposes a tax on "the sale,
lease or rental of tangible personal property oo
W sconsin Stat. 8§ 77.51(20) defines tangible property as
fol | ows:

"Tangi bl e personal property" means all t angi bl e
personal property of every kind and description and
i ncludes electricity, natural gas, steam and water and
al so leased property affixed to realty if the I|essor
has the right to renove the property upon breach or
termnation of the |ease agreenent, unless the |essor
of the property is also the lessor of the realty to
which the property is affixed. "Tangible personal
property” also includes coins and stanps of the United
States sold or traded as collectors' itens above their
face value and conputer prograns except custom
conput er prograns.
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which is entitled to deference, while recognizing that the DOR s
interpretation certainly nust be carefully reviewed as well.

111 In DaimerChrysler v. LIRC 2007 W 15, 299 Ws. 2d 1,

727 N.W2d 311, we treated a rule pronulgated by the DW and
reviewed by LIRC as the functional equivalent of LIRCs own rule
for purposes of analyzing the |level of deference due. 1d., 111
(citations omtted). ("Here, the LIRC reviewed a rule
pronmul gated by the DWD, not the LIRCs own rule. The LIRC is an
adj udi cative body charged only with resolving certain disputes.

The LIRC does not nmke rules, except for rules governing
its own procedures.™) This court reasoned that "[a]n
adm nistrative agency that regularly works with the rules and
regul ati ons of another agency, whose actions it is authorized by
the legislature to review, is in the best position to interpret

such rul es and regul ati ons because the agency knows the specific

pur poses of the rules and regulations . . . and has expertise in
the area the agency is called upon to review" Id., 122
(citation omtted). That description applies with equal force

to the relationship between the DOR and the Comnm ssion.
112 Further, granting deference to the Commssion is

consistent with the analysis in Caterpillar, which, like this

case, concerned a conflict between the DOR and the Comm ssion.
There the court of appeals found that "[b]ecause the comm ssion
is the final adm nistrative authority that reviews the decisions
of the DOR, any deference that m ght be due to the decision of
an admnistrative agency is due to the conm ssion, not to the

DOR. ™ DOR v. Caterpillar, Inc., 2001 W App 35, 1916, n.3, 241
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Ws. 2d 282, 625 N.W2d 338, review denied, 2001 W 43, 242 Ws.
2d 545, 629 N. W2d 784. A fair reading of the DaimnerChrysler

and Caterpillar cases leads to the conclusion that the agency

whose interpretation is entitled to deference here is the
Conmi ssi on.

1113 The def erence af f orded to t he Conmi ssion's
interpretation of the admnistrative rules is significant in
this case, since such rules are the functional equivalent of the
Comm ssion's rules. "An adm nistrative agency's interpretation
of its own rules or regulations is controlling unless 'plainly

erroneous or i nconsi st ent W th t he regul ati ons.

Dai m er Chrysler, 299 Ws. 2d 1, 11 (citations omtted).

114 1 concur wth the mpjority that the Comm ssion's
interpretation of the relevant admnistrative rules—which
contain the |language crucial to resolving this case—+s entitled
to controlling weight deference. The Conmi ssion applied al
seven factors in Ws. Admn. Code 8§ Tax 11.71(1)(e), as well the
definition of "prewitten progranms” in Ws. Admn. Code § Tax
11.71(1) (k) in determning whether the R/ 3 system here was a
custom programor a prewitten program | am satisfied that the
Comm ssion’s decision is nei t her plainly erroneous nor
inconsistent with the rules, and that it is reasonable.

115 In their dissents, Chief Justice Abrahanson and
Justice Bradley decline to defer to the Conmission's
interpretation on the grounds that the interpretation is
inconsistent with the admnistrative rules. Chief Justice

Abrahanson's dissent, 143; Justice Bradley's dissent, 1214.

4
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That conclusion rests on an alternative interpretation that
carves just eight words from a single sentence, taken from the
definition of custom progranms, designates those eight words as
the relevant definition, and seemngly ignores the surrounding
t ext. Part of Ws. Admin. Code 8§ Tax 11.71(1)(e) that is
excised by such a reading expressly directs that such a

determ nation be based on "all the facts and circunstances" and
| ays out the seven factors to determine whether a programis a
cust om program If a workable and conplete definition could be
garnered fromthe |last eight words of the sentence, the rest of
the definition would then be surplusage. The seven factors and

the 1language requiring consideration of all the facts and
circunstances” are there for a reason, and they nmake a
di fference here. Ignoring the requirenment that the factors
shall be considered |eaves the definition open to being read
many different ways. Ignoring those factors cannot be the
correct approach because the rule says the determ nation "shal

be based upon all the facts and circunstances, including [the

seven factors] . . . ." Ws. Adnmin. Code § Tax 11.71(1)(e).°

3 An inappropriately narrow focus on eight words in a single
sentence in the Conmssion's extensive analysis (see Chief
Justice Abrahanmson's dissent, 91168) ignores the Comm ssion's
analysis in the sane way that the inappropriately narrow focus
on those words in the admnistrative rule ignores the rest of
the definition. The record clearly shows that the Comm ssion
started its analysis wth the admnistrative rule's first
sentence, designating it parenthetically as the definition's
"intro." "Intro" clearly nmeant "introduction,” which in turn
clearly neant that it was prefatory material, indicative that
sonmething else follows. The Commssion then proceeded to
construe and apply the renmainder of the definition section—n
other words, the seven factors. The Conmission clearly
indicated, by calling that portion the "intro," how it was

5
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1116 The error in both dissents conmes in taking the | ast
eight words of a sentence from the definition and saying it is
the definition. See Chief Justice Abrahanson's dissent, 9148
Justice Bradley's dissent, 9214. The punctuation denotes the
end of the sentence, not the end of the definition. Even within
Ws. Admn. Code 8§ Tax 11.71(1), a section setting forth the
"Definitions of Terns," six of the subsections define terns with
definitions that have nore than one sentence. See § Tax
11.71(1) (b), (c), (e), (i), (L), and (m.

1117 It was hardly "plainly erroneous or inconsistent with
the reqgulations"—the standard we apply here concerning
interpretation of these administrative rules—for the Conm ssion
to interpret the rules by reading the full text of the
subsection and exam ning and applying each factor to the facts
of this case. The court of appeals rightly noted in its
opi ni on,

As the comm ssion pointed out, Ws. Admn. Code
§ Tax 11.71(1)(e) requires that the comm ssion
consider "all facts and circunstances” in determning
whet her a conputer program conports with the
definition of a custom program including factors 1.—
7. of the tax rule. W observe that the plain | anguage
of § Tax 11.71(1)(e) i mposes this requirenent.
. . . Aside from its narrow and unr easonabl e
interpretation of 8§ Tax 11.71(1)(e), the DOR offers no
reason for why we should ignore the conmmssion’s
determ nation that the tax rule shall be considered in

proceeding. There is therefore no inconsistency in either the
Comm ssion's interpretation of the rule or ny deference to it.
(Justice Bradley cites to this paragraph and includes the
Comm ssion's parenthetical designation of the first sentence in
Ws. Admn. Code 8§ Tax 11.71(e) as the "intro," but she does so
wi t hout acknow edging its significance. Justice Bradley's
di ssent, 91221.)
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its entirety in determ ning whether a conputer program
i s custom zed.

DOR v. Menasha Corp., 2007 W App 20, 149, 299 Ws. 2d 348, 728

N. W2d 738.
1118 Controlling weight deference (simlar to great weight

deference applied to statutory interpretation (DaimerChrysler

299 Ws. 2d 1, 9Y15)) is appropriate here, because the Comm ssion
reasonably interpreted a rule adopted by the DOR t he
Comm ssion’s interpretation was not inconsistent with the rule's
| anguage or clearly erroneous, and the Conm ssion was charged by
the legislature with the responsibility of review ng decisions

of the DOR Id., 913; see also Ws. Stat. § 73.01(4)(a). The

Comm ssion regularly works with the rules and regul ati ons of the
DOR

1119 Finally, under controlling weight deference, proposing
an equally reasonable alternative interpretation of t he
adm nistrative rules, or even an alternative interpretation that

is nore reasonable (Caterpillar, 241 Ws. 2d 282, 96), does not

render the interpretation of the Comm ssion plainly erroneous or

i nconsi st ent W th t he adm ni strative rul es. Mul tiple
interpretations may well be consistent with the rules and
regul ati ons. That is why it is so inportant to get the
deference analysis right here. By applying controlling weight

deference to the Comm ssion's decision on the interpretation of
the admnistrative rules involved, | am satisfied that its
deci sion must be uphel d. The DOR has not established that the
Comm ssion's determnations are unreasonable, irrational, or

pl ainly erroneous.
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1120 The statutory interpretation necessary in this case is
at best perfunctory. The relevant statutory |anguage nerely

establishes that an exenption from tax exists for "custom

conputer prograns.” Under the statute, "'[t]angible personal
property,'" i.e., taxable property, "includes . . . conputer
pr ogr ans except custom conputer prograns. " W s. St at .

§ 77.51(20) (enphasis added). Tax liability or lack thereof is
certainly the heart of this case, but the dispute here is not
centered on whether custom conputer progranms are exenpted from
tax under the statute. The parties agree on that. Thus, while
it is necessary to acknowl edge the statutory franmework, the
statute does not contain any |anguage that is helpful to the
resolution of the disputed matter. As counsel for the DOR said
in oral argunent before this court, "The outconme of this case
depends entirely upon the application of an admi nistrative rule
pronul gated by the departnent. That rul e determ nes whether or
not a software sale by a software vendor is subject to sales and
use tax."

121 To the extent that statutory interpretation cones into
play it does so because "[wjhen an admnistrative agency
pronul gates regulations pursuant to a power delegated by the
| egi sl ature, we construe those regulations 'together wth the
statute to make, if possible, an effectual piece of |egislation

in har mony with common sense and sound reason.

Dai merChrysler, 299 Ws. 2d 1, 110 (citation omtted). Wi | e

it is necessary to consult the statute involved (Ws. Stat.

§ 77.51(20)) before noving on to parse the admnistrative rule
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involved, it seens to ne to be unnecessary to determne the
| evel of deference due to the Conmission’s interpretation of the
statute. Thi s case turns on the interpretation of
adm ni strative rules rather than on the statute.

1122 The majority discusses the three |evels of deference—
great weight, due weight, and no deference—accorded an agency's
interpretation of a statute, as well as the circunmstances under
whi ch each is appropriate. Majority op., 9147-50. | note that
the nmpjority applies due weight deference to the Commi ssion's

statutory interpretation, and | see no reason to take issue with

that holding, since | believe such a determnation is not
required to resolve this case. | recognize, however, that
"[w] hen applying due weight deference, we wll not overturn a

reasonabl e agency interpretation that is consistent with the
purpose of the statute, unless there is a nore reasonable

interpretation.” DaimerChrysler, 299 Ws. 2d 1, 17 (citation

omtted).

1123 Because the Comm ssion's decision was consistent with
the purpose of the statute—to exenpt custom conputer prograns
from tax—and because | do not think a nore reasonable
interpretation was set forth by the DOR, there certainly is no
reason to overturn the decision based on the Commission's
interpretation of the statute.

1124 As Chief Justice Abrahanmson's dissent notes, the tax
code is designed to ensure that taxpayers pay what they owe and
no nore. Chi ef Justice Abrahanson’s dissent, 91127. VWhat is

owed is determned by Wsconsin statutes and admnistrative
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rules and regul ations. The dispute as to the application of the
rel evant statute, and especially the interpretation of the
rul es, was adjudicated by the Comm ssion. |Its interpretation is
entitled to controlling weight deference. Here, the tax rules
and regulations were reasonably interpreted by the appropriate
adj udi cative body, authorized to do so by the I|egislature. It
was the Conmission's considered and reasonable opinion, taking
into account all the facts and circunstances as required by Ws.
Admin. Code 8§ Tax 11.71(1)(e), that Menasha's conputer program
was a custom conputer program not a prewitten program  Since
it was, therefore, not tangible personal property, it was not
subject to the tax that the DOR attenpted to inpose. Li ke all
t axpayers, Menasha is required to pay the taxes on taxable
pur chases onl y—no nore, no |ess.

1125 For these reasons, | respectfully concur.

1126 I am authorized to state that Justices DAVID T.
PROSSER and PATI ENCE DRAKE ROGGENSACK join this concurrence.

10
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1127 SH RLEY S.  ABRAHAMSON, C.J. (di ssenting). Each
t axpayer should pay the taxes that he or she owes under the tax
| aws--no nore, no less. The majority opinion rewites the plain
| anguage of the governing |law and creates a new exenption in the
tax laws that the legislature did not see fit to enact.

1128 The nmjority opinion states that its decision "has

great inport to the average taxpayer in this state."?!

agr ee.
The fiscal inplications of the new tax exenption created by the
majority opinion are substantial: According to the Legislative
Fiscal Bureau's January 30, 2007, revenue and expenditure
projections, the state's projected loss in revenue as a result
of the erroneous decision in the present case will exceed $277.6
mllion prior to the end of the 2007-09 biennium and $28.3
mllion annually thereafter.? Wsconsin taxpayers will pick up
the tab left by those who have escaped taxation as a result of
the majority opinion.

1129 A court should not effectively override an enacted tax
statute by inposing the court's views of economc policy or of
the wisdomof a tax law. Wth this principle in mnd, | exanm ne
the text of the applicable statute and adm nistrative rule.

1130 The Ilegal question presented, and the facts, are

really rather sinple when stripped to their essence.

! Mpjority op., T5.

2 See letter from Robert Wn Lang, Director, Legislative
Fiscal Bureau, to Sen. Russell Decker & Rep. Kitty Rhoades,
Chairs, Joint Commttee on Finance (Jan. 30, 2007), available at
http://ww. | egi s.state.wi .us/|fb/ M sc/2007_01_30_Revenue%20Esti m
ates. pdf (last visited June 27, 2008).

1
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131 Here's a snapshot of the |aw W sconsin taxes the
sale, lease or rental of tangible personal property.® "'Tangible
personal property' . . . includes . . . conputer prograns except
custom conputer programs."” Ws. Stat. § 77.51(20) (2003-04).*

132 A custom conputer programis defined by the Departnent
of Revenue's rule, Ws. Admn. Code 8§ Tax 11.71(1)(e), (k), and
(m, which everyone agrees governs the instant case. According
to the admnistrative rule, the words "custom conputer progrant
mean "utility and application software which acconmpdate the
speci al processing needs of the custoner."® The administrative
rule also provides that custom progranms do not include
"prewitten programs" (sometinmes also called "canned prograns"),?®
which are "prograns prepared, held or existing for general use

n7

normally for nore than one custoner A program is

3 Wsconsin's retail sales tax applies to receipts fromthe
sale, lease, or rental of tangible personal property. See Ws.
Stat. 8§ 77.52(1) (providing in relevant part that "[f]or the
privilege of selling, leasing or renting tangible personal
property . . . at retail a tax is inposed upon all retailers at
the rate of 5% of the gross receipts from the sale, |ease or
rental of tangible personal property . . . sold, |leased or
rented at retail in this state").

W sconsin's use tax applies to the use of tangi ble personal
property purchased from a retailer. See Ws. Stat. § 77.53(1)
(providing in relevant part that "an excise tax is levied and

inposed . . . on the storage, use or other consunption in this
state of tangi ble personal property purchased from any retailer,
at the rate of 5% of the sales price of that property . . .").

4 Al references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se indicated.

® Ws. Admin. Code § Tax 11.71(e) (Sept. 2006).
® Ws. Admin. Code § Tax 11.71(1)(e)6. (Sept. 2006).
" Ws. Admin. Code § Tax 11.71(1)(k) (Sept. 2006).

2
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either a (taxable) prewitten program or a (tax-exenpt) custom
program it cannot be both.?

133 Here's a snapshot of the facts: In 1995 SAP | eased
its RR3 System to Menasha Corporation. The R/ 3 System consists
of some 70 software nodules, each providing a rudinentary
business and accounting software system for a custoner's
busi ness. The R/'3 System is not designed specifically for any
cust oner. R'3 is a product that SAP leases in unnodified form
to many custoners. In other words, the R/'3 Systemis a platform
that an individual business uses for creating its own custom zed
business and accounting software. SAP's custoners nust
undertake their own nodification of the R 3 platform to
customze it for their own business needs.

134 By 1998 SAP had | eased this sane software to nore than

20, 000 custoners across the world.® |In 1997 Busi ness Wek noted

that "SAP's R/ 3 runs the back offices of half of the world' s 500
top conpani es—schedul i ng the manufacture of washi ng machi nes at
Ceneral Electric Co. and shipping soda pop on tinme at Coca-Cola
CO. n 10

1135 The | easing arrangenent between SAP and its custoner

(here Menasha Corporation) is separate and distinct from any

8 Ws. Adnin. Code § Tax 11.71(1)(m) (Sept. 2006) ("For
purposes of this section a program is either a prewitten or
custom program").

® Martin Canpbell-Kelly, From Airline Reservations to Sonic
t he Hedgehog: A History of the Software Industry 196 (MT Press
2003) .

10 Campbel | -Kelly, supra note 9, at 197 (quoting Gail
Ednondson et al., "Silicon Valley on the Rhine," Business \Wek,
Nov. 3, 1997, at 40, 42).
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arrangenents the customer thereafter makes with any entity for
nodi fying the R/'3 System to neet the custoner's particular
sof t war e needs.

1136 The lease of the R 3 software by SAP to Menasha
Corporation for $5.3 mllion (which did not oblige SAP to
provi de custom zation services) is the basis for the tax in the
present case. Rel evant to the instant case, the Departnent of
Revenue is not inposing a tax on expenditures of nore than $16
mllion that Menasha Corporation nade over the next seven years
to custom ze the R/'3 System

137 In sum the R/'3 System was not witten solely for
Menasha Corporation or upon its request. SAP had devel oped the
R/'3 System before neeting up with Menasha Corporation and has
| eased the sane R/'3 Systemto thousands of custoners.

138 The nmjority opinion agrees that "the R'3 System
exi sts and can be sold to everyone in the same form"?!

1139 Here's the legal question of statutory interpretation
presented: Is the R/ 3 System of 70 nodules |eased by SAP to
Menasha Corporation in 1995 a taxable "conputer prograni or a
t ax- exenpt "custom conputer progrant as these words are defined
in the admnistrative rule?

140 Here's a snapshot of the mpjority opinion's answer to
the legal question: The majority opinion hides behind the
decision of the Tax Appeals Comm ssion. It cannot hide. | t

bears full responsibility for the result.

1 Mpjority op., 988.
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141 Interpretation of a statute or a rule is a question of

|aw determned by this court independently of other courts or

adm ni strati ve agenci es. In interpreting a statute or an agency
rul e, a court may, but need not, accord an agency's
interpretation of a statute deference or weight. The court
reserves its authority to interpret the |aw | ndeed, it is the

court's responsibility to decide questions of Ilaw and to
determ ne whether deference is due and what |evel of deference
is due to an agency interpretation and application of a
statute. '? By granting deference or weight to an agency
interpretation, the court does not, and should not, abdicate its
authority and responsibility to decide questions of |aw

1142 Furt hernore, deference or weight s due to an
adm ni strative agency only when the agency's interpretation is
consistent with the |anguage, neaning, and purpose of the

statute or rule and is reasonable. The court itself nust

12 Raci ne Harley-Davidson, Inc. v. Ws. Div. of Hearings &
Appeal s, 2006 W 86, 714, 292 Ws. 2d 549, 717 N W2d 184.

13 4.

In several tax cases the court has stated that when the
facts are undisputed, a court may substitute its judgnent for
that of the Departnment of Revenue or the Tax Appeal s Comm ssion
regarding the interpretation and application of a statute to the
undi sputed facts. See, e.g., DOR v. Bailey-Bohrman Steel Corp.,
93 Ws. 2d 602, 606-07, 287 N.W2d 715 (1980); H. Sanuels Co. V.
DOR, 70 Ws. 2d 1076, 1083-84, 236 N W2d 250 (1975). Lat er
cases have noved away from these cases w thout explanation and
wi t hout overruling these cases.

4 Mpjority op., 9153-54, citing DaimerChrysler v. LIRC,
2007 W 15, 9911, 13, 19, 299 Ws. 2d 1, 727 N.W2d 311.

5
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al ways interpret the statute to determ ne the reasonabl eness of
t he agency determ nation. '

143 In the present case, the Tax Appeals Comm ssion's
interpretation of the statute and rule governing conputer
software and custom conputer software is inconsistent with the
| anguage, the neaning, and the purpose of the statute and
admnistrative rule and is not reasonable. The Tax Appeals
Comm ssion's determ nation therefore cannot be entitled to any
deference or weight as this court determ nes the question of |aw
present ed.

1144 Nevertheless, the majority opinion hides behind the
Tax Appeals Comm ssion by spending nmany pages uselessly,
confusingly, and often erroneously discussing whether the
Department of Revenue's interpretation of its own rule or the
Tax Appeals Conmission's interpretation of the Departnent's rule
shoul d be given sone kind of weight as the court determ nes the

question of statutory interpretation presented.® Al of this

15 Raci ne Harl ey-Davi dson, 292 Ws. 2d 549, Y14.

181 do not reach the hypothetical issue whether deference
woul d be due to the Tax Appeals Commission's interpretation of
the admnistrative rule if the Commssion's interpretation were
reasonable. | do, however, disagree with the nmgjority opinion's
di scussion of the issue of deference in the instant case. I
note two obvious errors in the ngjority opinion.

6
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First, it does not nmke sense for the mgjority opinion to
conclude that although this court owes only "due weight"
deference to the Tax Appeals Commission's interpretation of Ws.
Stat. 8§ 77.51, the court nust give the Comm ssion "controlling
wei ght" deference insofar as the Commssion interprets the
Department of Revenue's admnistrative rule interpreting Ws.
Stat. 8§ 77.51. See mpjority op., 953 How can the majority
opinion hold that the Conmssion's interpretation of the
Departnment's interpretation of Ws. Stat. 8 77.51 is entitled to
a higher level of deference than the Conm ssion's interpretation
of the statute itself?

Second, the mmpjority opinion is incorrect to conclude that
whether the Departnent of Revenue has acquiesced in the
Commi ssion's interpretation of a statute or admnistrative rule
has "no relationship® to this court's determ nation whether
deference is due (and how nuch deference may be due) to the
Commi ssion's interpretation. See majority op., Y71. This court
has previously recognized that whether an adjudicative agency's
interpretation of a statute has been enbraced by a |ine agency
(the Departnment of Revenue in the instant case) may be rel evant
to the question what Ilevel of deference is due to the
adj udi cative agency's interpretation. See Racine Harley-
Davi dson, 292 Ws. 2d 549, 953 (stating that when the Division
of Hearings and Appeals adjudicates disputes wunder certain
statutes, the |level of deference owed to the Division' s decision
depends upon whether the Iline agency sharing concurrent
jurisdiction with the Division has adopted the D vision's
decision as its own).

For the statutory provisions regarding the Departnment of
Revenue's power to acquiesce or not acquiesce in the
Comm ssion's interpretation of a statute, see Ws. Stat.
8§ 73.01(4)(e)1l. and 8§ 73.015(2) (providing that the Tax Appeals
Comm ssion's interpretation of a statute is not binding upon the
Department in future cases when the Departnent seeks review of
the order or decision of the Conm ssion construing the statute);
Ws. Stat. 8§ 73.01(4)(e)2. (providing that even when the
Depart ment does not seek review of the Comm ssion's decision or
order, the Departnent may issue a "notice of nonacquiescence,"
the effect of which is that "although the decision or order is
binding on the parties for the instant case, the conm ssion's
conclusions of law, the rationale and construction of statutes
in the instant case are not binding upon or required to be
foll owed by the departnent of revenue in other cases.").
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di scussion in the mpjority opinion is beside the point, given
t hat the Commission's interpretation is, in any case,
unr easonabl e and shoul d be given no deference at all.

1145 The majority opinion does not take seriously its duty
to render its own interpretation of the admnistrative rule and
to scrutinize t he r easonabl eness of t he Conmmi ssion's
interpretation. Al t hough conceding nunerous inperfections in

the Tax Appeals Commission's Ruling and Oder,?'’

the majority
opinion does its best to paper over, or to ignore, the
Comm ssion's obvious failures to remain faithful to the clear
text of Ws. Admn. Code 8§ Tax 11.71(1). The majority opinion
abandons its responsibility as the ultimte authority to decide
i ssues of law, perfunctorily and unpersuasively concluding that
the decision of the Tax Appeals Conmm ssion is consistent wth
the adm nistrative rule and is reasonabl e.

146 Here's a snapshot of the Tax Appeals Comm ssion's

erroneous reasoning (upon which the majority opinion erroneously

The Internal Revenue Service simlarly may acqui esce or not
acqui esce in decisions of the United States Tax Court. Susan A
Berson, Federal Tax Litigation 8 1.01[7], at 1-13 (2008). In
review ng decisions of the United States Tax Court, the federal
courts owe no deference to the Tax Court's interpretation of the
I nternal Revenue Code, or to the Tax Court's interpretations of
the law generally. 3 Laurence F. Casey, Federal Tax Practice
8§ 9.06, 9-13 to 9-14 (2007).

17 See, e.g., mmjority op., 978 (acknow edging that a
portion of the rule's text conflicts with the Conmssion's
application of the rule); nmgjority op., 985 n.24 ("Wile the
Comm ssion's |anguage is sonmewhat perplexing . . ."); mjority
op., 196 (raising a question about the Tax Appeals Conmm ssion's
interpretation of Ws. Adm n. Code Tax 8 11.71(1)(e)7.);
majority op., Y95 ("Wile the Commssion could have used
different |anguage . . .").
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rests): The Tax Appeals Conmm ssion nakes two critical errors in
interpreting and applying Ws. Adnmin. Code § Tax 11.71(1).

1147 First, and nost i nportantly, the Tax Appeal s
Commi ssi on utterly di sregards t he adm ni strative rule's
definition of nontaxable "custom prograns” as "utility and
application software which accommobdate the special processing
needs of the custoner.” Nowhere in its opinion does the Tax
Appeal s Commi ssion apply the rule's definition to the facts of
the present case. The Commi ssion's opinion effectively repeals
the admnistrative rule's clear |anguage setting forth this
definition.

1148 The R/'3 System that SAP | eased to Menasha clearly does
not fit wthin the rule's definition of "custom prograns."”
Everyone agrees that the R 3 System that Menasha Corporation
acquired from SAP did not "accompdate the special processing
needs of" Menasha. Everyone agrees that the R'3 System is
| eased in unnodified form to many custonmers and that the R 3
System does not neet the special processing needs of any
particul ar custoner. The Tax Appeals Commission and the
majority opinion could not possibly have reached a contrary
conclusion if they had honored the text of the admnistrative
rul e defining "custom prograns.”

1149 Second, the Tax Appeals Conm ssion msconstrues the
adm ni strative rule's definition of t axabl e "prewitten

prograns,” adding words and ideas to the plain |anguage of the

rule that cannot be found in the rule' s text. Prewitten
pr ogr ans are defi ned in rel evant part as
"prograns . . . existing for general use." The Comm ssion

9
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erroneously converts the words "existing for general use" in the
admnistrative rule to read "ready for use off the shelf wthout
any nodification."

1150 The essence of the Tax Appeals Conm ssion's decision
is that because Menasha Corporation had to customze the R 3
System after the Corporation acquired it, the R'3 Systemis a
custom conputer program not a prewitten program existing for
general use. According to the Tax Appeals Conm ssion, the
distinction between custom conputer prograns and prewitten
prograns hinges on the amount of effort necessary to get the
software operational for a particular custonmer's needs. The
Comm ssion concludes that the R/'3 System does not "exist for

general use," Dbecause it is, in the Commssion's view, "useful

only after a significant investnent of resources in planning,
testing, training, enhancenent, and mai ntenance . 18

1151 The plain | anguage of the admnistrative rule does not
support the Tax Appeals Comm ssion's interpretation. The
admnistrative rule does not define a prewitten program as one
that requires no additional investnent from the custoner after
its acquisition. The rule requires only that a prewitten

program is "prepared, held or existing for general use, not

that the program is ready for use right off the shelf wthout

any nodi fication. The phrase "for general use" does not include
any nention of the anobunt of tine necessary to get the program

up and running for the individual custoner.

8 Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,856 (WIAC 2003).

10
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1152 Nor does the fact that the R'3 Systemis not ready for
use off the shelf w thout any nodification mean that the program

is not of use or useful in the unnodified state in which SAP

| eases the program to its custoners. O course the unnodified
R'3 System is used and is useful. The R/'3 System is used and
useful as, in the Tax Appeals Commssion's own words, "a
rudi mentary busi ness and accounti ng conput er sof tware

systen].]"!® SAP's custoners use this rudimentary business and
accounting conputer software system to advance their abilities
to build the business and accounting prograns that wll neet
their own particular needs. SAP's customers do not, as the
Commi ssion inplies, pay mllions of dollars to acquire sonething
t hat has no use.

1153 When t he adm ni strative rule's definition of
"prewitten program is applied as witten, not as rewitten by
the Tax Appeals Conmm ssion and the mmjority opinion, the R3
System that SAP leased to Menasha clearly fits wthin the
definition of "prewitten program" The R/ 3 System is an
exi sting program that Menasha Corporation acquired in unnodified
form not a program that SAP created or nodified at Menasha
Corporation's request. The R/'3 is suitable for general wuse; it
is used by many custoners other than Menasha Corporation. The
program thus is a prewitten program "existing for general use
normally for nore than one custoner."”

1154 In sum the Tax Appeals Comm ssion ignores the

admnistrative rule's definition of "custom prograns" and

19 Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32, 843 (WIAC 2003).

11
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rewwites the rule's definition of "prewitten prograns.” The
majority opinion seriously errs in adopting the Conmssion's
interpretation as its own, when the Conmission's interpretation
is so plainly inconsistent with the rule' s |anguage, mneaning,
and pur pose.

155 This court should, in my opinion, follow the excellent
menor andum deci sion of Judge Steven Ebert of the Dane County
Crcuit Court, which reversed the deeply flawed decision of the
Tax Appeal s Conm ssi on.

1156 | shall first set forth the undisputed facts, then the
applicable admnistrative rule, and finally | shall apply the
statute and rule to these undisputed facts in greater detail
than presented in the snapshots above.

I
1157 SAP | eased its R/'3 software to Menasha Corporation for

a license fee of approximately $5.3 nillion.?® SAP' s |ease of

20 See mmjority op., 920; Menasha Corp. v. DOR Ws. Tax
Rotr. (CCH) 400-719, at 32,845, 32,847 (WIAC 2003).

In 1995, Menasha Corporation agreed to lease the R 3
software from SAP for approximately $5.2 mllion dollars. In
1997, Menasha Corporation then made an additional paynent of
$100,000 in licensing fees to SAP, bringing the total sum that
Menasha Corporation paid for the lease of SAP's R/ 3 software to
approxi mately $5.3 mllion.

The record does not nmake clear what Menasha Corporation
received in consideration for the additional $100,000 in
licensing fees that it paid to SAP in 1997. The parties do not
seem to distinguish between Menasha Corporation's initia
paynent of $5.2 mllion and its subsequent paynent of $100, 000.

Thus, | assune for purposes of this opinion that the additiona
paynment of $100,000 was, like the initial paynment of $5.2
mllion, for the |lease of the R'3 software.

12
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its R'3 software to Menasha Corporation was routine in nature
and simlar to the circunstances of its R/'3 sales to its other
cust onmers.

1158 The R/3 System is a software product that SAP | eases
in unnodified form to many custoners.? SAP's |leases of R/ 3
System software are sales of "off-the-shelf” standardized

software; the programis witten before the sale and is sold to

SAFP's transaction with Menasha Corporation is denom nated a

"license" agreenment, not a "l|lease" agreenent. However, the term
"l ease,"” as it is defined for purposes of Ws. Stat. 88 77.51-
. 66, "includes rental, hire and I|icense." Ws. St at .
8§ 77.51(7). Thus, for purposes of this opinion, | make no
di stinction between an agreenent to "lease" and an agreenent to
“license." Software |icense agreenents are also ordinarily
referred to as "sales.” See United States v. Oacle Corp., 331

F. Supp. 2d 1098, 1101 (N.D. Ca. 2004) ("These copyrighted
software prograns are licensed ('sold is the term applied to
these license transactions) . . . .").

?l See Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH 400-719
at 32,845 (WIAC 2003).

22 See Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH 400-719
at 32,847-32,848 (WAC 2003). See also Campbell-Kelly, supra
note 9, at 196-97.

Prof essor Canpbell-Kelly explains that although SAP once
operated "as a 50-person custom programring outfit rather than a
software products firm" SAP's "switch to a software products
firmcanme in 1978," when "SAP decided to rewite its software as
RI'2 [a predecessor of R3], with the mediumterm aim of turning
it into a product.” Canpbell-Kelly, supra note 9, at 193.

Prof essor Canpbell-Kelly's history of the software industry
is accepted as an authoritative text. The United States
District Court for the Northern District of California relied
upon Professor Canpbell-Kelly's book when deciding the mnuch-
publicized case about Oacle Corporation's efforts to acquire
the stock of PeopleSoft, Inc. See United States v. Oacle
Corp., 331 F. Supp. 2d 1098, 1101, 1004 (N.D. Ca. 2004).

13
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a wide variety of customers.?® SAP does not nodify the existing
sof tware nmodul es before shipment to custoners.?® SAP and Menasha
Corporation's agreenent nade no provision for custom zation of
the R/'3 System software by SAP.?® The customer nust inpl enent
the R/'3 System on its own or hire SAP consultants or SAP
approved independent consultants. ?® SAP keeps the |ease
agreenent separate from any agreenent relating to consulting and
mai nt enance services. ?’

159 In other words, the R 3 System is not designed
specifically for any custoner. SAP itself agreed in a Wsconsin
Department of Revenue audit that R'3 is subject to Wsconsin
sales tax as "off-the-shelf" standardized software witten
before the time of the sale and intended to be sold to a wde

variety of custoners.?® According to the Tax Appeal s Conmi ssion,

23 See Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH 400-719,
at 32,845 (WIAC 2003).

24 See Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH 400-719,
at 32,845 (WIAC 2003).

2> Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32, 845 (WIAC 2003).

26 Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,848 (WIAC 2003).

271 d.

SAP' s business practice is to distinguish between and to
separate the sale of its R/'3 software and any sale of consulting
services to its custoners. Thus SAP keeps 1its |Ilicensing
agreenent separate from any agreenent for consulting services.
The |licensing agreenent did not obligate SAP to nodify the
software to suit Menasha  Corporation's particul ar wor k
envi ronnment as part of the 1995 |icense transaction.

8 Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,847 (WIAC 2003).

14
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SAP admitted that the R'3 System is prewitten and paid the
Department of Revenue nore than $1.9 mllion in tax and interest
for sales to Wsconsin custoners; SAP further agreed to collect
sal es and use taxes thereafter.?

1160 The R/ 3 System is an exanple of Enterprise Resource
Planning (ERP) software, that is, "generalized, integrated
software that [can] be customzed for virtually any I|arge

busi ness. " 30

The R/'3 System contains a basic business and
accounting system that did not neet Menasha Corporation's (or
any entity's) particular needs for a business and accounting
software system3' SAP markets the R/'3 System not as software
that is custom zed to the needs of SAP's custoners but rather as

software that is custom zable to the custoner's needs.

1161 Like SAP's other custoners, Menasha  Corporation
acquired the RF3 Systemfrom SAP to customze it to neet Menasha
Corporation's needs.3 After licensing the R'3 System from SAP,
Menasha Corporation expended a large sum of nbney over seven
years to custom ze the software to fit its business needs. All
told, Menasha Corporation paid approximtely $16,275,000 in
consulting fees for the purpose of customzing the R/ 3 software:
$13 mllion to ICS Deloitte (an SAP "logo partner" that Menasha
Corporation elected to hire); $2.5 mllion to SAP;, and $775, 000

2 1d. at 32,848.
30 Canpbel | -Kel ly, supra note 9, at 172.

31 Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,843 (WIAC 2003).

32 Canpbel | -Kel |y, supra note 9, at 172.
15
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to consultants associated with neither ICS Deloitte nor SAP.3
SAP was one of at least five different groups of personnel
involved in the inplenmentation team that nodified R'3 to neet
Menasha Corporation's needs.

1162 The Departnment of Revenue inposed $265,093 in sales or
use taxes on the $5.3 nmillion that Menasha Corporation paid to
SAP for the lease of the R/'3 software.® It is this tax that is

at issue in the present case.?*® Menasha Corporation's refund

33 See nmjority op., 922; Mnasha Corp. v. DOR Ws. Tax
Rotr. (CCH) 400-719, at 32,847 (WIAC 2003).

34 $265,093 is approxinmately 5% of $5.3 million.

Bot h Menasha Corporation and the Tax Appeal s Conmi ssion are
not consistent in referring to the taxes at issue as "sales"
taxes or "use" taxes. The Tax Appeals Comm ssion variously
characterizes Menasha Corporation's claim as one for the refund
of "use tax" paynents, "sales tax" paynents, and "sales and use
tax" paynents. Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-
719, at 32,843, 32,848, 32,857 (WAC 2003).

The retail sales tax ordinarily is inposed on the retailer,
in this case SAP. Ws. Stat. 8§ 77.52(1). However, Menasha
Corporation apparently contracted with SAP to pay any retail
sales tax arising from SAP and Menasha Corporation's |ease
agreenent for the R/ 3 software. See mpjority op., 930; Menasha

Corp. v. DOR Ws. Tax Rptr. (CCH) 400-719, at 32,848 (WAC
2003) .

% Menasha Corporation initially sought a refund of
$342, 614. 45. Majority op., 924; Menasha Corp. v. DOR Ws. Tax
Rptr. (CCH) 400-719, at 32,843 (WAC 2003). However, the

$342,614.45 figure represented not only the $265,093 that
Menasha Corporation paid in sales or use taxes on the |ease
transaction but also an additional $77,521 in tax paynents on
$1, 550, 424 that Menasha Corporation paid to SAP for nmaintenance
of the R/I3 software. These facts are set forth in the petition
for review (and its appendices) that Menasha Corporation filed
with the Tax Appeal s Conm ssi on.
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claim pertains solely to the $265,093 in sales or use tax
paynents arising from Menasha Corporation and SAP's $5.3 mllion
transaction for the acquisition of SAP's R/ 3 software. The
present case has nothing to do with the nontaxable $16, 275, 000
in consulting fees that Menasha Corporation paid in various
transactions over the course of seven years for the purpose of
custom zing the R/'3 software.

163 Those are the undi sputed facts. | turn to the |aw and
its application to the undi sputed facts.

[

1164 The Departnent of Revenue pronulgated Ws. Adm n. Code
§ Tax 11.71 under its rule making authority.3 Section 11.71,
entitled "Conputer industry,"” restates (anong other matters)
Ws. Stat. § 77.51(20) to provide that the receipts of the
retail |ease of "conputer prograns, except custom prograns,"” are
t axabl e¥” and defines terms relevant to taxation of the conputer

i ndustry. Like the Tax Appeals Conmission and the majority

The $77,521 in tax paynents arising from Menasha
Corporation and SAP' s transactions for maintenance of the R/'3
software is no longer at issue. The parties settled their
di spute about Menasha Corporation's liability for these taxes
whi l e proceeding before the Tax Appeal s Comm ssion. See Menasha
Corp. v. DOR Ws. Tax Rptr. (CCH) 400-719, at 32,848 (WAC
2003). Under the ©parties’ settlenment agreenent, Menasha
Corporation received a partial refund of $38, 760.

% Wsconsin Stat. § 277.11(2) and (2)(a) authorize an
agency such as the Departnent of Revenue to "pronulgate rules
interpreting the provisions of any statute enforced or
adm nistered by it, if the agency considers it necessary to
ef fectuate the purposes of the statute . "

3 Ws. Admin. Code § Tax 11.71(2).
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opinion, | look to the admnistrative rule to answer the |ega
guestion posed in the present case.

1165 Section 11.71(1)(e), (k) and (m of the Wsconsin
Adm ni strative Code (Tax) defines the words "custom prograni as
used in 8§ Tax 11.71 (and thus Ws. Stat. § 77.51(20)) as

foll ows:

(e) "Custom prograns” nmean utility and application
software which accommobdate the special processing
needs of the custoner. The determ nation of whether a
program is a custom program shall be based upon all
the facts and circunstances, including the foll ow ng:

1. The extent to which the vendor or independent
consul tant engages in significant presale consultation
and analysis of the user's requirenents and system

2. \Whether the program is |oaded into the custoner's
conputer by the vendor and the extent to which the
install ed program nmust be tested against the prograns
speci fications.

3. The extent to which the wuse of +the software
requires substanti al training of the custoner's
personnel and substantial witten docunentation.

4. The extent to which the enhancenent and mai nt enance
support by the vendor is needed for continued
usef ul ness.

5. There is a rebuttable presunption that any program
with a cost of $10,000 or less is not a custom
program

6. Custom progranms do not include basic operational
progranms or prewitten prograns.

7. | f an exi sting program is sel ected for
nodi fication, there nmust be a significant nodification
of that program by the vendor so that it my be used
in the custoner's specific hardware and software
envi ronment .

18
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(k) "Prewitten prograns”, often referred to as
"canned prograns", neans prograns prepared, held or
existing for general use normally for nore than one
custoner, including prograns developed for in-house

use or custom program use which are subsequently held
or offered for sale or |ease.

(m . . . For purposes of this section a program is
either a prewitten or custom program 38

1166 When | apply the adm nistrative rule to the undi sputed
facts, it is clear that the RF3 Systemis excluded from being a
custom conputer program under the very first sentence of the
rul e.

1167 The first sentence of Ws. Admi n. Code 8§ Tax
11.71(1)(e) defines the term "custom progranms” to "mean utility
and application software which accommpbdate the special
processi ng needs of the custoner.” The Tax Appeal s Conmm ssion
recogni zes that the admnistrative rule's first sentence defines
the term "custom prograns.” Quoting directly from the rule's
first sentence, the Conmssion states that "[s]ection TAX

11.71(1)(e)(intro) defines custom prograns as utility and
application software which accommbdate the special processing

needs of the custoner.'"3° The Tax Appeals Commission is

% Wsconsin Adnin. Code ch. Tax 11, including § Tax
11.71(1), is applicable to the state sales and use taxes inposed
under Ws. Stat. 88 77.51-.66. See Ws. Adnmin. Code § Tax
11. 001(1).

% Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,854 (WIAC 2003) (enphasis added).
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obviously correct that the admnistrative rule's first sentence
defines "custom prograns.” The first sentence begins, "'Custom
prograns' nean . . . ." (enphasis added). The verb "nean"
denot es definition.*

1168 Al though claimng to defer as a general matter to the
Tax Appeals Conmission's interpretation of the admnistrative
rul e, the concurrence apparently does not defer to the
Comm ssion's conclusion that the rule's first sentence defines

"cust om prograns. "

The concurrence al so does not explain what
the rule's first sentence neans, or what function it serves, if
it does not define "custom prograns.”

1169 Everyone agrees that the R'3 System that Menasha
Corporation acquired from SAP did not "accommobdate the speci al
processing needs of" Menasha Corporation.*  Software that is

leased in unnodified form to many custonmers and that does not

The Conmi ssion refers to "Section TAX 11.71(1)(e)(intro)."
In legislative parlance, an introduction is "an unnunbered
subunit of a section, subsection, paragraph, or subdivision of
the statutes with a colon at the end followed by a list of two
or nore items in nunbered subunits.” Wsconsin Bill Drafting
Manual 2007- 2008, § 1.001(20) at 9. Accor di ngly, t he
Comm ssion's reference to "Section TAX 11.71(1)(e)(intro)" is to
all the text in Ws. Admin. Code § Tax 11.71(1)(e) preceding the
rul e's colon and nunbered subunits.

0 See  Wsconsin Bill Drafting Manual 2007- 2008
§ 2.01(1)(i) at 39 ("In a definition do not use 'neans and
i ncl udes." "Means' is conplete and 'includes' is partial.

Using '"includes' allows a court or adm nistering agency to adopt
addi tional neanings; using 'neans' restricts them to reasonable
constructions of your wording.") (enphasis added).

“1 See concurring op., 71115-116.

42 As the mmjority opinion acknow edges, the R'3 System "did
not provide adequate processing for Menasha.” Majority op.
116.
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provi de adequate processing for any particular cust oner
obvi ously does not accommpdate the custoner's special processing
needs. | ndeed Menasha Corporation had to expend nore than $16
mllion over seven years to fit the R 3 System to Menasha's
speci al processi ng needs.

170 The Tax Appeals Comm ssion conpletely disregards the
admnistrative rule's first sentence defining "custom prograns.”
In its opinion, the Comm ssion neither acknow edges nor explains
its failure to apply the definition set forth in the rule. | t
appears that the Commssion's error was inadvertent, not the
result of a conscious determnation that the admnistrative
rule's definition of "custom prograns” somehow is not
controlling in the instant case. The Conmm ssion just seens to
have forgotten that the definition is there.

1171 The majority, however, certainly is aware that the
definition is there. The Departnent of Revenue argues to this
court that the rule's first sentence defining "custom prograns”
must be applied in deciding the instant case.

1172 The Departnent of Revenue, for exanple, states in a
brief to this court (using the words of the rule' s first
sentence) that the outcone in the present case depends upon
"whet her the software sold under the sales transaction with the
seller accommpbdates the special processing needs of the

n 43

cust onmer In the sane brief, the Departnent further

argues that "[a]s purchased by Menasha under its software sales

43 Brief and Supplenental Appendix of Petitioner Wsconsin
Department of Revenue in Response to Non-Party Brief of
W sconsin Manufacturers & Commerce at 11
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contract with SAP, R'3 was not 'customl Dbecause it did not
"accommodate the special processing needs of the custoner' as
required by subsection (e) of DORs rule. "% Again the
Departnent relies on the first sentence.

1173 During oral argunment to this court, the Departnent of
Revenue again stated its position that the court nust apply the
admnistrative rule's first sentence defining "custom prograns”
in determning whether the RI3 Systemis a "custom program for
purposes of the rule. Counsel for the Departnent of Revenue

made the followi ng statenent to this court:

[T]he rule says that "custom software" is software
that accommobdat es the specific processing needs of the
cust oner. The R'3 nodules . . . as purchased by
Menasha are not "custom software” within that

definition because as purchased the nodules did not
accommodate the specific processing needs of Mnasha
Menasha hired ICS so to custom ze the software so that
it would accommobdate Menasha's specific processing
needs.

When asked where in the rule counsel found this definition of
"custom software,” counsel referred the court to the first
sentence of the rule.

1174 Although the majority is aware that Ws. Admin. Code 8§
11.71(1)(e) defines the term "custom prograns” in its first
sentence, and although the majority is also aware that the
Department of Revenue relies upon the definition set forth in
the first sentence, the nmmjority opinion does not apply the
rule's definition of "custom prograns”; does not explain why it

does not apply the rule's definition of "custom progranms”; and

4 1d. at 12.
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does not acknow edge the Departnent's argunent that the rule's
definition of "custom prograns” should be applied.

175 Instead of applying the definition as witten, the
majority opinion relies exclusively upon the rule's second
sentence, which states that the determnation of whether a
program is "custom shall be based on all the facts and
ci rcunst ances. The majority opinion decides the present case
sinply by "weighing" the relevant facts and circunstances, as if
Ws. Admn. Code 8 Tax 11.71(1)(e) did not define "custom
prograns” but instead nerely set forth sone sort of anorphous
bal ancing test with no bottom I|ine. The majority opinion
concludes that the facts and circunstances "weigh in favor" of
holding that the R 3 System that SAP Ileased to Menasha
Corporation is a custom program The majority opinion nowhere
determ nes whether the facts and circunstances show that the R/ 3
System fits wthin the rule's definition stating that "'[c]ustom
pr ogr ans' nmean utility and application sof twar e whi ch
accommodat e the speci al processing needs of the custoner."”

1176 The Tax Appeals Comm ssion and the majority opinion
clearly err in disregarding the admnistrative rule's first
sentence defining "custom prograns” and in relying exclusively
on the rule's second sentence stating that the determ nation
whet her a programis custom shall be based on all the facts and
ci rcunst ances. The rule's second sentence supports rather than
di splaces the definition set forth in the first sentence,
instructing the court what factors to consider when determ ning
whet her a program accommodates the special processing needs of
t he custoner.
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177 For exanple, when a vendor enters into a transaction
to sell a standardized software package but also agrees to
nmodify the software for the custonmer (thus giving the software
el enents of both a prewitten program and a custom program, the
software initially neets the admnistrative rule's definition of
a custom program Then the factors set forth in the rule's
second sentence nust be exami ned to determ ne whether, under the
totality of the circunstances, the program is a tax-free
"custom" program accommobdating the special processing needs of
the custonmer. The second sentence, however, does not come into
pl ay when the program obviously is excluded from the definition
of a custom program under the first sentence.

178 The rule's first sentence defining "custom prograns”
clearly provides the rule's bottom |ine. Put anot her way,
al though the application of the rule need not end with the first
sentence in every case, it does begin with it. The di ssent
exam nes and applies both the first and second sentences of the
rule. The mgjority opinion erroneously attends only to the
second sentence and entirely ignores the first in deciding the
i nstant case.

1179 I could end the dissent right here. The plain
| anguage of the first sentence of Ws. Admin. Code § Tax
11.71(1)(e) leaves no doubt that the present case nust be
resolved in favor of the Departnent of Revenue. | shall,
however, proceed to the admnistrative rule's second sentence
and to the list of seven factors enunerated wthin the rule's
t ext. The rule's second sentence and enunerated factors
reinforce the rule's first sentence defining "custom prograns.”
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1180 The sixth enunerated factor, Ws. Admin. Code § Tax
11.71(1)(e)6., shows that the R 3 system cannot be a custom
conputer program The sixth factor states that "[c]Justom

prograns do not include basic operational progranms or prewitten

prograns. " No one argues that the R'3 System is a basic
operational program Rat her the dispute is whether it is a
prewitten program Prewitten prograns are defined in Ws.

Adm n. Code 8§ Tax 11.71(1)(k) as "prograns prepared, held or
exi sting for general use normally for nore than one customer."®
Furthernore, 8 Tax 11.71(1)(nm) states that a prewitten program
for purposes of 8§ 11.71 is weither a prewitten or custom
program

1181 The I|anguage of Ws. Admn. Code § 11.71(1)(e)6. and
(m make clear that if the RFI3 Systemis a "prewitten program"
it cannot qualify as a custom conputer program The Tax Appeal s
Comm ssion understood that the rule's sixth factor has this
meani ng, stating that factor six "is as nmuch a veto as a
factor"*® and that "[t]his case hinges on whether the R/ 3 System

is a prewitten program"? The Conmission's  proper

% Ws. Admin. Code § Tax 11.71(1) (k).

4 Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,855 (WIAC 2003) .

Strangely, the majority opinion does not appear to defer to
the Conmmi ssion's conclusion that factor 6 functions as a veto.

The mpjority opinion determnes, in contradiction to the
Comm ssion, that factor 6 cannot alone be dispositive of the
gquestion whether a conputer program is custom See mmjority
op., 192.

4" Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,855 (WIAC 2003) .
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interpretation of the plain |anguage of 8 Tax 11.71(1)(e)6. as a
veto is further supported by Ws. Adm n. Code Tax 8§ 11.71(1)(m,
whi ch provides that for purposes of 8§ Tax 11.71, "a programis
either a prewitten programor a custom program"™ not both.

1182 Al though conceding that the R/ 3 System is "existing
rather than created"® and is leased in identical formto a large
nunber of custoners, the Tax Appeals Comm ssion and the mpjority
opi ni on shockingly conclude, contrary to the very words of the
rule, that the R/'3 System does not exist for general use by nore
t han one cust oner.

1183 The Tax Appeals Comm ssion reaches this conclusion in
di sobedi ence of the plain |anguage of the admnistrative rule
explaining that the only "use" of the R 3 System was its use
after extensive post-sale nodification had custom zed the
software to Menasha Corporation's particular business needs. As
the majority opinion states, the Tax Appeals Comm ssion reasons
that the R'3 System does not exist for general use because the
software is "useless until nodified. "*

184 According to the Tax Appeals Conm ssion, "[t] he
di stinction between custom and prewitten prograns hinges on the
anount of effort necessary to get the software operational for a

particul ar customer's needs."*°

“8 Majority op., 988.
9 1d., 189.

%0 Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,856 (WAC 2003). The Tax Appeals Comm ssion decided that
"[t]he issue is not whether the end result is a program that
provi des standard business application, but rather the obstacles
one nust overcome to get to apply the software.” 1d. at 32, 855.
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1185 Put another way, the Tax Appeals Comm ssion concl udes
that SAP's sophisticated business customers pay mllions of
dollars to acquire software that has no use and is useless in
the form purchased. Nonsense! Menasha Corporation paid $5
mllion for software that it knew had a use and that it knew
woul d be useful to it: Menasha used, and paid a ot of nobney to
use, the R/ 3 System as a rudinmentary business and accounting
software system that advanced Menasha Corporation's ability to
build its own business and accounting software system that net
Menasha's Corporation's particul ar needs.

1186 The Tax Appeals Commssion's decision rests on
converting the words "existing for general use" in the
admnistrative rule's definition of prewitten program to the
words "ready for use off-the-shelf" w thout any nodification®
It is unreasonable to interpret the words "existing for general
use" as "ready for use off-the-shelf" wthout any nodification.
Reasonably construed, the words "existing for general use" nean
just what they say: that the program exists (as opposed to a
program that nust be created at the custonmer's order) and is
suitable for general use (as opposed to the special use of one
cust onmer) . The text of the admnistrative rule says nothing
about whether a programis "ready for use off-the-shelf" wthout
any nodification.

1187 The R/ 3 System that SAP |eased to Menasha clearly
falls within the admnistrative rule's definition of prewitten

program Because factor six (and (1)(m) act as a "veto,"

° Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,855 (WIAC 2003) .
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rendering prewitten prograns and custom prograns nmnutually
exclusive, the R/'3 System cannot be a custom program under Ws.
Adm n. Code § Tax 11.71(1)(e).

1188 The Tax Appeals Comm ssion concluded that although
"SAP admtted that the R/'3 software is prewitten and subject to
the sales and use tax," and although SAP "backed up" this
adm ssion by paying taxes on past sales of the R'3 software and
agreeing to collect sales and use taxes on future sales, SAP s
adm ssion and actions have "no value" in the instant case and
are not "probative."®® The Tax Appeals Commission's position
that SAP's adm ssion and actions have no value and are not
probative is not reasonable. How can the seller's agreenent
that its own software is taxable as "prewitten" software be
wi t hout any probative val ue?

189 In sum the Tax Appeals Comm ssion's interpretation
and application of the admnistrative rule's sixth factor is
unconvi ncing for several reasons.

190 First, nothing in the words of the admnistrative rule
supports the Tax Appeals Commssion's interpretation of Ws.
Adm n. Code 8 Tax 11.71(1)(e)6. changing the words "general use"
to read "ready for use off-the-shelf” wthout any nodification.
The words "ready for use off-the-shelf” w thout any nodification
are conspi cuously absent fromthe text of Ws. Adm n. Code 8§ Tax
11.71(1) (k). The admnistrative rule's text does not require
that the "use" of a prewitten program nust be use of the

program off the shelf and w thout nodification.

52 1d. at 32, 854.
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191 Second, the Tax Appeals Comm ssion's interpretation of
"prewitten program in Ws. Admn. Code 8§ Tax 11.71(1)(k) as
ready for use off the shelf wi thout any nodification is not only
contrary to the words of the rule but also contravenes the
history of the administrative rule.® The history behind the
rule shows that the majority opinion rewites the text of Ws.
Adm n. Code 8§ Tax 11.71(1)(k) to include the very | anguage that
the Departnent of Revenue expressly refused to put in the rule
at the time of the rule's promul gation

1192 The conput er i ndustry apparently | obbi ed t he
Department during the promulgation of Ws. Adnmn. Code 8§ Tax
11.71 to define "prewitten prograns” as prograns that are ready
for use off the shelf. Wen the Departnent was preparing the
definition of "prewitten programs" in Ws. Admn. Code § Tax
11.71(1)(k), an attorney representing the conputer industry (the

very sanme attorney, as it happens, who represented Menasha

*® The Department of Revenue pronulgated Ws. Admin. Code
§ Tax 11.71 in 1986. 361 Ws. Admin. Reg. 28 (Jan. 15, 1986).
The Departnent anended Ws. Admin. Code 8 Tax 11.71 once, in
1993. 447 Ws. Admn. Reg. 24 (Mar. 14, 1993). Anmong ot her
things, this anmendnent added |anguage to Ws. Admin. § Tax
11.71(1)(e)6. clarifying the Departnent's position that custom
prograns do not include prewitten prograns. Under the then-
existing statute, the Departnment of Revenue had considered
"prewitten prograns” as taxable.

The |egislature anended Ws. Stat. 8§ 77.51(20) in 1992 to
provide that "tangible personal property" includes "conputer
prograns except custom conputer prograns.” 1991 Ws. Act 269.
According to a Departnent of Revenue neno included in the
drafting file for the 1992 anendnent, the object of this
amendnent was to adopt the Departnent's interpretation of
conput er progranms (except custom conputer prograns) as tangible
per sonal property. Drafting File, 1991 Ws. Act 269,
Legi sl ati ve Reference Bureau, Madison, Ws.
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Corporation before the Tax Appeals Conmission in the present
case) | obbied the Departnent to define "prewitten prograns” as
programs intended for general use "and nmass distribution as

prepackaged ready-to-use programs" (enphasis added). >

1193 The  Depart nent expressly denied the attorney's
request, stating that it would stick with "the prewitten
programdefinition we originally used.”

1194 The Departnent's ref usal to define "prewitten
prograns” as "prepackaged ready-to-use prograns” stemmed from
its longstanding position that prewitten progranms need not be
ready for use off-the-shelf. In two "technical information
menor anda" dated April 2, 1976, and August 7, 1978, the
Department of Revenue defined the term "prewitten (canned)
prograns” as "prograns prepared, held or existing for general or
repeated use, including prograns devel oped for in-house use and

5

subsequently held or offered for sale or |ease."> The technical

°* The record contains a letter that the Departnent of
Revenue sent to the attorney in response to his request.

> DOR Tech. Info. Mem 38.4 (Aug. 7, 1978); DOR Tech. Info.
Mem 38.1 (Apr. 2, 1976).

This definition of "prewitten (canned) progranms” is nearly
identical to the definition of "prewitten progranms” now set
forth in the text of Ws. Adm n. Code § Tax 11.71(1) (k).

Al though the Departnent of Revenue's technical information
menor anda are not binding upon the Departnent, the Departnent
may be equitably estopped from collecting taxes in a manner
inconsistent with the positions set forth in its technica
i nformati on nenoranda. See DOR v. Famly Hosp., Inc., 105
Ws. 2d 250, 255-56, 313 N W2d 828 (1982) (holding that the
Departnent was equitably estopped from collecting a certain tax
from the defendant hospital when the hospital had reasonably
relied to its detrinment upon a DOR technical information
menor andum stating that hospitals were exenpt fromthe tax).
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information nenoranda elaborated wupon this definition by
explaining that "prewitten (canned) prograns” need not be ready
for use off-the-shelf. The nenoranda stated that "[i]n sone
cases [prewitten prograns] are usable as witten" but that "in
nost cases it is necessary that the program be nodified, adapted

and tested to neet the customer's particul ar needs.">®

°® DOR Tech. Info. Mem 38.4 (Aug. 7, 1978); DOR Tech. Info.
Mem 38.1 (Apr. 2, 1976).

The Departnent of Revenue also renmmined consistent in its
position after promulgating Ws. Admn. Code 8 Tax 11.71. For
exanple, in a 1992 "tax release," the Departnent stated that
under Ws. Stat. 8§ 77.51(20) (as anended by 1991 Ws. Act 269),
"[a] ny custom zing, other than changes made by the vendor prior
to sale or license, does not affect the taxability of the sale."
Ws. Tax Bull. 79, COct. 1992, at 23. The DOR al so has published
one additional tax release, as well as eight private letter
rulings, interpreting Ws. Stat. 8§ 77.51(20) and Ws. Admn.
Code § Tax 11.71 consistently with the Departnent's | ongstandi ng
position that the distinction between "custom and "prewitten”
prograns does not hinge upon whether a programis ready for use
off the shelf. See Ws. Tax Bull. 122, Cct. 2000, at 42
("Modifications made by Custoner D or other third parties,
subsequent to the initial licensing [of a conputer progranm, do
not inpact on the determnation of taxability at the tinme of
sale."). See also Ws. Tax Bull. 111, Oct. 1998, at 33-38
(Private Letter Rulings W831006 & W832007); Ws. Tax Bull.
107, Apr. 1998, at 31-33 (Private Letter Ruling W810003); Ws.

Tax Bull. 91, Apr. 1995, at 33-37 (Private Letter Ruling
W452010); Ws. Tax Bull. 81, Apr. 1993, at 31-34 (Private
Letter Rulings W251014 & W9253016); Ws. Tax Bull. 78, July

1992, at 19-20 (Private Letter Ruling W214005); Ws. Tax Bull.
76, Apr. 1992, at 19-20 (Private Letter Ruling W202001).

The Wsconsin Tax Bulletin, a quarterly newsletter that
i ncludes the Departnent of Revenue's published tax rel eases and
private letter rulings, is available at the Departnent's Wb
site, http://ww.revenue.w .gov/ise/wb/index.htm (last visited
June 30, 2008).
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195 Third, the Tax Appeals Conm ssion's decision Yyields
unr easonabl e and absurd results. In its decision the Conmm ssion
considers the Menasha Corporation's seven-year history working
wth the RR3 Systemin determning that the RF'3 System was not a
prewitten program because it was "useful only after a
significant investnent of resources in planning, testing,

"57  Yet the seller

trai ni ng, enhancenent, and mai ntenance .
and buyer need to determne the taxability of the transaction in
the year the agreenent is conpleted. At the time of the
agreenent, the vendor and custoner may not know what future
steps the custonmer may take to custom ze the software to its own
needs, or how nuch the custonmer may invest relative to the
pur chase price.

1196 Fourth, the Tax Appeals Comm ssion's interpretation of
Ws. Admn. Code Tax 8 (1)(e)6. reduces the factor to nere
sur pl usage. Thus the Tax Appeals Comm ssion bases its
interpretation of factor six largely on the rule's first four
factors, each of which (according to the Comm ssion) "hinges on
the degree to which the software is ready for wuse off-the-

shel f."°® Wiy conclude that factor six seeks to neasure the sane

attributes of the software program that the other factors

Under Ws. Stat. 8§ 73.035, the DOR may issue and publish a
private letter ruling in response to a request for a ruling
about facts relating to a tax that the DOR adm nisters. A
private letter ruling does not bind the requester and may not be
appealed. Ws. Stat. § 73.035(2).

° Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,856 (WIAC 2003).

58 |d. at 32,855. See also id. at 32, 856.
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nmeasure? The plain |anguage of enunerated factor six does not
refer to the other five preceding factors. Each factor in the
definition of "custom prograni is independent of the others, and
each nust be interpreted individually based on the plain
| anguage of the rule.

197 Factor six states sinply that "custom prograni does
not include a prewitten program The other enunerated factors
do not influence the plain |anguage of enunerated factor six.
By interpreting factor six to nean nothing nore than the
conbined neaning the first four factors, the Tax Appeals
Commi ssion reduced factor six to surplusage.

198 Again, | could end the dissent here. Like the first
sentence of Ws. Admn. Code § Tax 11.71(1)(e) defining "custom
progranms,” the rule's definition of "prewitten prograns” and
the wveto provision in the rule's sixth factor «clearly
denonstrate that the R 3 System is not a custom program
Nevertheless, | wll address two other errors in the Tax Appeal s
Comm ssion's decision that render the decision in conflict with
the plain text of the admnistrative rule.

1199 The Tax Appeals Conmmssion errs in interpreting
enunerated factor two, which has tw parts: (1) "[w hether the
program is l|loaded into the custoner's conputer by the vendor”
and (2) "the extent to which the installed program nust be
tested agai nst the program s specifications.">®

1200 Wth regard to the first part, the Tax Appeals

Commi ssion found that "the fact that a forner SAP enployee

* Ws. Admin. Code § Tax 11.71(1)(e)?2.
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| oaded the [R/ 3] software weighs in favor of a finding that the
software at issue is custom software."® The Conmi ssion's
finding ignores the plain |anguage of the rule, which requires

that the programis | oaded "by the vendor"” (enphasis added). A

former enpl oyee of the vendor is not the vendor.

1201 The | anguage of the rule is clear, and the Tax Appeals
Comm ssion's interpretation and application of factor two is
inconsistent with the |anguage of the admnistrative rule. The
Comm ssion did not apply the "by the vendor" |anguage literally.
The Comm ssion's interpretation is unreasonabl e.

1202 Finally, the Tax Appeals Comm ssion does not account
for the seventh factor. The seventh factor states, "If an
existing program is selected for nodification, there nust be a
significant nodification of that program by the vendor so that
it may be used in the custoner's specific hardware and software
environnent." Ws. Admn. Code 8 Tax 11.71(1)(e)7.

1203 The Tax Appeals Comm ssion concluded that t he
reference in factor seven to "'existing programi nmeans an
"existing program for general use' as that phrase is used in the

n 61

definition of 'prewitten prograns . The Conmm ssion

then determ ned that, because the Comm ssion had already

concluded that the R/'3 Systemis not a prewitten program "this

2

factor does not cone into play."® According to the Tax Appeals

® Menasha Corp. v. DOR, Ws. Tax Rptr. (CCH) 400-719, at
32,855 (WIAC 2003) .

®1 | d. at 32, 856.
%2 | d.
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Comm ssion, the seventh factor conmes into play only if the
software is prewitten

1204 The Tax Appeals Comm ssion's reasoning is odd. As
counsel for Menasha Corporation has explained, the Conm ssion's
deci sion does not apply factor seven literally.® Furthernore,
the Comm ssion's conclusion that factor seven conmes into play
only when a programis prewitten inplies that factor seven is
sur pl usage. As the Comm ssion itself seenmed to recognize, the
"veto" provision in factor six states that any program which is
prewitten cannot be a custom program |f factor seven cones
into play only when a program is prewitten, it thus has no
effect.

205 In sum | agree with the circuit court. | woul d apply
Ws. Admn. Code 8§ Tax 11.71(1)(e), (k), and (m according to
their clear text and would conclude that the R/'3 System that SAP
| eased to Menasha is not a "custom program as that term is
defined in the text of the rule. It is undisputed that the R/ 3
software that SAP J|leased to Menasha Corporation did not
"accomopdate the special processing needs of the custoner.”
Rat her, the exact sanme package of 70 software nodules was sold
to thousands of di fferent custoners regardless of each
custoner's individual processing needs. The R/'3 System is a
"prewitten programt already existing for general use, not a
program created or customzed for Menasha's special use.

Because the R/ 3 System was not custom zed, Menasha Corporation

® See Foley and Lardner LLP, Legal News: Federal and State
Contr over sy, Apr . 2004, at 6, avai |l abl e at
http://ww. fol ey. conf publications/ newsl etters_archive. aspx?year _
2004 (last visited June 30, 2008).
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had to enter into separate service contracts, subsequent to
licensing the software, to customze the software to neet
Menasha Corporation's special processing needs.

1206 To reach a result favorable to Menasha Corporation,
the Tax Appeals Comm ssion and the mgjority opinion do violence
to the plain | anguage of Ws. Admn. Code Tax 11.71(1). The Tax
Appeal s Comm ssion and majority opinion reach their holding in
the only way they can: by disregarding the definition of "custom
progranms” set forth in Ws. Admn. Code 8 Tax 11.71(1)(e) and by
rewiting the definition of "prewitten prograns" set forth in
Ws. Adm n. Code § Tax 11.71(1)(k).

1207 For the reasons set forth, | dissent.

1208 I am authorized to state that Justices ANN WALSH
BRADLEY and LOQUIS B. BUTLER, JR join this dissent.
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1209 ANN WALSH BRADLEY, J. (dissenting). Here's the $300
mllion! question: did the R'3 conputer program "accommodate the
speci al processing needs" of Menasha? That's the question that
the first sentence of Ws. Admn. Code 8§ TAX 11.71(1)(e)
requires that we ask. The Comm ssion doesn't answer it, the
majority doesn't answer it, and the concurrence doesn't answer
it.

1210 Not one of them answers the question in the
affirmative. They can't because the 70 disks of the R/ 3 system
did not accommpdate the special processing needs of Menasha. Not
one of them answers the question in the negative. They can't
because doing so would underm ne their conclusions. W therefore
get three separate witings, totaling nore than 100 pages of
text, where no one addresses the very first sentence of a rule
they purport to interpret.

211 1 join the dissent of Chief Justice Abrahanson.
wite separately, however, to address the issue of deference and
to enphasize the failure of the Comm ssion, the ngjority, and
t he concurrence to ask and answer this necessary question.

212 In a case where there are differing reasonable
interpretations, deference is often given. An interpretation is
not reasonable, however, if it ignores the |anguage of the rule

or if it is inconsistent with that |anguage. Pfeiffer v. Board

! See Legislative Fiscal Bureau revenue and expenditure

proj ecti ons, January 30, 2007, 4. Avai | abl e at
http://ww. | egis.state.wi.us/|fb/Msc/2007_01 _30_revenue%20esti m
ates. pdf (last visited June 25, 2008).

1
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of Regents of the University of Wsconsin System 110

Ws. 2d 146, 154-55, 328 N.W2d 279 (1983).

1213 Instead of interpreting the |anguage of Ws. Admn.
Code 8 TAX 11.71(1)(e), the Comm ssion altogether ignored the
first sentence of the rule it purported to be interpreting. How
can we defer to an interpretation of |anguage when no such
interpretation exists? The majority follows the Comm ssion in
failing to provide any analysis of the first sentence.

214 As a result of ignoring the first sentence of the
rule, the agency here has reached an interpretation that 1is
inconsistent with that sentence. This court gives no deference
to an agency's interpretation of a rule that is inconsistent
with the |anguage of that rule. Pfeiffer, 110 Ws. 2d at 154-
55.

I

1215 The issue here is the interpretation of Ws. Admn.

Code 8 TAX 11.71(1)(e). The first part of the section states as

foll ows:

"Custom prograns” mean utility and application
software which accommpbdate the special processing
needs of the custoner. The determ nation of whether a
program is a custom program shall be based upon all
t he facts and ci rcunst ances, i ncl udi ng t he
foll ow ng .

(Enmphasi s added.)

1216 The very first sentence of the rule sets forth the
definition of "custom progranms,” and the question in this case

is whether the software here fits within the definition of a



No. 2004AP3239. awb

"custom program"” However, the Comm ssion never turns its
attention to the definition.
1217 W give agencies varying degrees of deference in

interpreting their own rules. See DaimerChrysler v. Labor &

| ndus. Review Commin, 2007 W 15, 915, 299 Ws. 2d 1, 727

N. W2d 311. The key premise to that principle is that the agency
actually renders an interpretation. In this case, the Comm ssion
ignored the defining sentence. It did not even render an
interpretation of "custom prograns . . . which accommodate the
speci al processi ng needs of the customer."”

1218 How can we give deference to a non-existent
interpretation?

1219 The answer, of course, is that we can't. W owe no
deference whatsoever to an agency's failure to interpret a
definition clearly set forth in the Wsconsin Admnistrative
Code.

220 The concurrence attenpts to circunvent this problem by
claimng that the first sentence is nerely part of the
definition of custom progranms. It accuses the dissents of taking
"eight words of a sentence fromthe definition and saying it is
the definition.” Concurrence, 9116 (enphasis in original).
| nstead, the concurrence argues that we should give controlling
wei ght deference to the Conmi ssion's interpretation.

1221 Yet the concurrence contradicts the  Comm ssion
outright. The Comm ssion explicitly determned that section
11.71(1)(e) defines "custom progranms” in its first sentence. In

its decision in this case, the Conm ssion stated:
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"Section TAX 11.71(1) (e)(intro) defi nes cust om
prograns as ‘'utility and application software which
accommobdate the speci al processing needs of the
custoner.'" (Enphasis added.)

In other words, the Conmi ssion agrees with the dissents in this
regard. ?

222 Despite the concurrence's protests that it is giving
deference to the Comm ssion, its central argunent overturns the
Comm ssion's explicit determ nation.

|1

1223 Not only does the Conmi ssion fail to analyze the nopst
f undanent al provision in the rule—the first sentence—+t
renders an interpretation that directly <contradicts that
unanbi guous provi si on.

1224 The Conmi ssion, as well as the mgjority and the
concurrence, nakes the mstake of interpreting the factors
listed in section 11.71(1)(e) as the only things to consider
when determ ning whether a conputer program is custom However
if one looks at the factors in conjunction with the definition

of "custom prograns,” it is clear that the factors are based on

2 As an explanation for why the Commission failed to anal yze
the definition of "custom prograns,” the concurrence offers a
strained interpretation. It surmses that the use of "intro" by
the Comm ssion clearly neant that the first sentence of the rule
is merely "prefatory material,” inplying that it is not the
definition of "custom prograns."” Concurrence, 9115 n.3. The use
of "intro" carries no such inplication.

As noted in Chief Justice Abrahanson's dissent, the use of
"intro" sinply nmeans that |anguage is "preceding the rule's

colon and nunbered subunits.”™ Chief Justice Abrahanson's
di ssent, 9167 n. 39; see Wsconsin Bill Drafting Manual 2007-08,
§ 1.001(2) at 9. The wuse of "intro" certainly does not

contradict the Commission's clear statenment that the first
sentence defines "custom prograns.”

4
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the assunption that the program in question actually neets the
needs of the customer. The factors nust be exam ned in order to
determ ne whether the needs net by the software are "special."”
225 The factors operate within the premse set forth in
the very first sentence  of the rule: t hat sof tware

"acconmodat e[ s] the special processing needs of the custoner.”

They cannot operate to contradict it.® The concurrence's claim
that the dissents render the rest of the rule "surplusage”
m sses the mark. The dissents are clear: the factors nust be
considered, but they cannot be deployed to contradict the
definition set forth in the first sentence of the rule.

226 It is undeniable that the R 3 system purchased—the 70
di sks containing prewitten software—did not "accommodate the

speci al processing needs of the custoner.” The processing needs
of the custoner, Menasha, were only accombdated after other
nodi fi cati ons were made.

227 Put another way, the Conm ssion interpreted section
11.71(1)(e) such that software which does not accompdate the

special needs of the custoner is a "custom program™ which in

31In other words, whether there was extensive presale
consultation and analysis is a factor in determ ning whether the
needs net by the software are special to the custoner. If the
software does not neet the custonmer's needs (be they special or
general), the software is not custom Likew se, whether the
program is loaded by the vendor, the extent of training
required, the anmount of maintenance support, the cost of the
system whether the software 1is a basic operational or
prewitten program and whet her an existing system is
significantly nodified, go to the question of whether any needs
accomodated by the software are special to the custoner. See
Ws. Admin. Code 8§ TAX 11.71(1)(e)1-7

5
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turn is defined as software that does acconmpbdate the specia

needs of the custoner. "Does not accommobdate” is the opposite of
"does accommodate. "

1228 The Commission's interpretation led it to a concl usion
that software which does not accommpbdate the special processing
needs of the custoner is "custom"™ Such an interpretation is
thus inconsistent with the plain words of the rule. Because
that's what the Conmmission's interpretation has done, we owe it
no deference.

1229 Li ke the Comm ssion and the concurrence, the mjority
utterly ignores the first sentence of rule. It does not provide
a single word explaining how its conclusion conports with the
requirenent that custom prograns "accommopbdate the specia
processi ng needs of the custoner.”

1230 The closest the mpjority conmes to such an analysis is
its statenment that "the rule does not end with the first
sentence.” Mjority op., 9 106. | agree—but it nost assuredly
begi ns there.

231 Because its analysis ignores the first sentence and
renders an interpretation inconsistent with the |anguage of the
rule, we owe no deference to the Commission's interpretation. |
therefore respectfully dissent.

1232 | am authorized to state that Justice LOU S B. BUTLER,

JR joins this dissent.
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