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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

¶1 ANN WALSH BRADLEY,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s deci s i on af f i r mi ng i n par t  and 

r ever si ng i n par t  an or der  of  t he Ci r cui t  Cour t  of  Mi l waukee 

Count y.  That  or der  di smi ssed,  wi t h l i mi t ed r i ght  t o r epl ead,  t he 

compl ai nt  f i l ed by Br ew Ci t y Redevel opment  Gr oup,  LLC,  agai nst  

t he Fer chi l l  Gr oup,  John T.  Fer chi l l ,  Wi spar k,  LLC,  Jer ol d P.  

Fr anke,  Juneau Avenue Par t ner s,  LLC,  JTMK- Pabst ,  Lt d. ,  Hi ghl and 
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Best ,  LLC,  and ot her  unknown ent i t i es ( col l ect i vel y,  " Fer chi l l  

Gr oup" ) . 1  

¶2 Thi s case ar i ses out  of  a di sput e over  t he pur chase 

and pl anned r edevel opment  of  t he pr oper t y and bui l di ngs of  a 

def unct  br ewer y i n downt own Mi l waukee.  Br ew Ci t y al l eges an 

ar r ay of  cont r act  and t or t  causes of  act i on agai nst  var i ous 

combi nat i ons of  def endant s.  The ci r cui t  cour t  di smi ssed al l  of  

t he causes of  act i on.  The cour t  of  appeal s r ever sed some of  

t hese di smi ssal s,  modi f i ed ot her s,  and af f i r med t he r emai nder .  

Bot h t or t  and cont r act  c l ai ms r emai n,  and t he i nt er f ace bet ween 

t hem occasi ons t hi s r evi ew.   

¶3 The Fer chi l l  Gr oup seeks r evi ew,  cont endi ng ( 1)  t hat  

Br ew Ci t y ' s mal i c i ous i nj ur y  t o busi ness cl ai m under  

Wi s.  St at .  § 134. 01 ( 2003- 04) 2 i s  bar r ed by t he economi c l oss 

doct r i ne;  ( 2)  t hat  Fr anke and Fer chi l l  ar e i mmune f r om t or t i ous 

i nt er f er ence wi t h cont r act  c l ai ms by v i r t ue of  bei ng member s or  

manager s of  l i mi t ed l i abi l i t y  compani es ( LLCs) ;  and ( 3)  t hat  t he 

i nt r acor por at e conspi r acy doct r i ne bar s Br ew Ci t y ' s c l ai ms f or  

conspi r acy t o t or t i ousl y i nt er f er e wi t h cont r act  and conspi r acy 

t o mal i c i ousl y i nj ur e busi ness.   

¶4 We det er mi ne f i r st  t hat  t he economi c l oss doct r i ne 

does not  appl y t o Br ew Ci t y ' s mal i c i ous i nj ur y t o busi ness 

                                                 
1 See Br ew Ci t y  Redevel opment  Gr oup,  LLC v.  The Fer chi l l  

Gr oup,  2006 WI  App 39,  289 Wi s.  2d 795,  714 N. W. 2d 582 
( af f i r mi ng i n par t  and r ever si ng i n par t  an or der  of  t he Ci r cui t  
Cour t  f or  Mi l waukee Count y,  Ri char d J.  Sankovi t z,  Judge) .  

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se not ed.  
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c l ai m.  Second,  under  t he f act s al l eged i n Br ew Ci t y ' s compl ai nt ,  

Fr anke and Fer chi l l  ar e not  i mmune f r om l i abi l i t y  under  

Wi s.  St at .  § 183. 0304.  Thi r d,  t he i nt r acor por at e conspi r acy 

doct r i ne does not  bar  Br ew Ci t y ' s c l ai ms,  as al l eged,  f or  

conspi r acy t o mal i c i ousl y i nj ur e busi ness under  

Wi s.  St at .  § 134. 01 and f or  conspi r acy t o t or t i ousl y i nt er f er e 

wi t h cont r act .  Al t hough we appl y a di f f er ent  r at i onal e wi t h 

r espect  t o Br ew Ci t y ' s § 134. 01 cl ai ms,  we af f i r m t he cour t  of  

appeal s.   

I  

¶5 The f act s set  f or t h bel ow come f r om t he pl ai nt i f f ' s  

compl ai nt .  We r ef er ence addi t i onal  f act s f r om t he compl ai nt  as 

needed i n t he di scussi on sect i ons of  t hi s opi ni on.   

¶6 The pr oper t y t hat  i s  t he subj ect  of  t hi s di sput e i s 

t he s i t e of  t he Pabst  Br ewi ng Company' s downt own Mi l waukee 

br ewer y,  whi ch Pabst  c l osed i n 1996.  The compl ex consi st s of  27 

bui l di ngs,  most  of  whi ch wer e bui l t  i n t he l at e ni net eent h 

cent ur y.  Br ew Ci t y,  whose pr esi dent  and CEO i s James Haer t el ,  

acqui r ed t he r i ght  t o pur chase t he pr oper t y.  On June 5,  2002,  

Br ew Ci t y assi gned t hat  r i ght  t o Wi spar k.  Accor di ng t o Br ew 

Ci t y ' s compl ai nt ,  Jer ol d Fr anke i s Wi spar k ' s pr esi dent .   

¶7 Haer t el  execut ed t he June 5 assi gnment  agr eement  on 

behal f  of  Br ew Ci t y,  and Fr anke execut ed t he agr eement  on behal f  

of  Wi spar k.  Among t he pr ovi s i ons of  t he agr eement  wer e t he 

f ol l owi ng:  

• Br ew Ci t y assi gned t o Wi spar k i t s cont r act ual  

r i ght  t o buy t he Pabst  pr oper t y;  
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• Upon i t s acqui s i t i on of  t he pr oper t y,  Wi spar k was 

t o convey t o Br ew Ci t y t i t l e t o Bui l di ngs 27,  28,  

and 35 on t he pr oper t y;  

• Br ew Ci t y and Wi spar k agr eed t hat  t he devel opment  

of  bui l di ngs 27,  28,  and 35 woul d be subj ect  t o 

mut ual l y agr eeabl e r est r i ct i ve covenant s,  and i n 

accor dance wi t h mast er  pl anni ng consi der at i ons 

f or  t he pr oper t y;  

• Wi spar k was t o empl oy Haer t el  as a consul t ant  t o 

Wi spar k f or  t wo year s af t er  Wi spar k acqui r ed t he 

pr oper t y;  

• Wi spar k was t o pr ovi de Br ew Ci t y wi t h up t o t en 

per cent  of  t he envi r onment al  r emedi at i on cr edi t  

t hat  Wi spar k woul d r ecei ve f r om Pabst  as 

r ei mbur sement  f or  Br ew Ci t y ' s envi r onment al  

r emedi at i on of  bui l di ngs 27,  28,  and 35;  

• Br ew Ci t y acknowl edged t hat  Wi spar k i nt ended t o 

cr eat e a new ent i t y t o own t he Pabst  pr oper t y;  

• Br ew Ci t y was t o r ecei ve a f i ve per cent  owner shi p 

i n t he new ent i t y.  

¶8 Juneau Avenue Par t ner s ( " Juneau" )  was cr eat ed as t he 

new ent i t y t o own t he Pabst  pr oper t y.  Accor di ng t o t he 

compl ai nt ,  Juneau i s a j oi nt  vent ur e bet ween JTMK- Pabst  and 

Hi ghl and Best .  The compl ai nt  al l eges t hat  JTMK- Pabst  i s an 

af f i l i at e of  t he Fer chi l l  Gr oup,  and t hat  Wi spar k i s t he sol e 

member  of  Hi ghl and Best .  I t  al so st at es t hat  John Fer chi l l  i s  

pr esi dent  and chi ef  execut i ve of f i cer  of  t he Fer chi l l  Gr oup,  and 
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a member  of  JTMK- Pabst .  Br ew Ci t y asser t s t hat  at  a Sept ember  

10,  2002,  c l osi ng,  Juneau pur chased t he pr oper t y f r om Pabst .   

¶9 Af t er  t he c l osi ng,  Br ew Ci t y and Juneau wer e unabl e t o 

agr ee on t he r est r i ct i ve covenant s f or  bui l di ngs 27,  28,  and 35,  

t he easement s f or  t hose bui l di ngs,  and t he nat ur e of  Br ew Ci t y ' s 

f i ve per cent  equi t y i nt er est  i n Juneau.  Ther e wer e al so di sput es 

bet ween t he par t i es r egar di ng t he t r ansf er  of  t i t l e t o bui l di ngs 

27,  28,  and 35 t o Br ew Ci t y,  payment  of  Haer t el ' s  consul t i ng 

sal ar y, 3 and payment  of  t he envi r onment al  r emedi at i on cr edi t .  

¶10 Br ew Ci t y f i l ed t hi s l awsui t ,  al l egi ng t he f ol l owi ng 

ni ne cl ai ms f or  r el i ef :  

1.  Agai nst  Wi spar k f or  br each of  an " i mpl i ed dut y of  good 

f ai t h" ;  

2.  Agai nst  Wi spar k f or  br each of  cont r act ;  

3.  Agai nst  Fr anke,  Fer chi l l ,  and JTMK- Pabst  f or  

i nt ent i onal  i nt er f er ence wi t h Br ew Ci t y ' s cont r act  

wi t h Wi spar k;  

4.  Agai nst  Juneau f or  " br each of  f i duci ar y dut y" ;  

5.  Agai nst  Wi spar k f or  conver si on;  

6.  Agai nst  al l  t he def endant s f or  mal i c i ous " i nj ur y t o 

busi ness"  under  Wi s.  St at .  § 134. 01;  

7.  Agai nst  Fr anke,  Fer chi l l ,  and JTMK- Pabst  f or  

conspi r acy t o i nt ent i onal l y i nt er f er e wi t h Br ew Ci t y ' s 

cont r act  wi t h Wi spar k;  

                                                 
3 The r ecor d r ef l ect s t hat  t he par t i es have r esol ved t he 

di sput e r egar di ng Haer t el ' s  consul t i ng sal ar y.  
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8.  Agai nst  Wi spar k and Juneau Avenue Par t ner s f or  

conspi r acy t o conver t  Br ew Ci t y ' s pr oper t y;  and 

9.  Agai nst  al l  t he def endant s f or  puni t i ve damages.  

¶11 The compl ai nt  al so al l eges a number  of  i nst ances of  

" r ough t r eat ment "  of  Haer t el  and Br ew Ci t y by Fr anke,  Fer chi l l ,  

and Juneau Avenue Par t ner s.  For  exampl e,  i t  al l eges t hat  dur i ng 

a t our  of  t he Pabst  pr oper t y wi t h t he Mi l waukee mayor ,  Fr anke 

st at ed t hat  " we' r e goi ng t o have Haer t el  so t i ed up wi t h 

covenant s and r est r i ct i ons,  t hat  we wi l l  cont r ol  t hose bui l di ngs 

as wel l . "  I t  al so al l eges t hat  Fer chi l l  ber at ed Haer t el  at  a 

meet i ng,  t hat  Wi spar k or  Juneau changed t he l ocks on bui l di ngs 

27,  28,  and 35 t o pr event  Br ew Ci t y ' s access,  and t hat  Juneau 

i nt er f er ed wi t h Br ew Ci t y ' s negot i at i ons wi t h a pot ent i al  

l essee.  Fur t her ,  Br ew Ci t y al l eges t hat  at  sever al  of  Juneau' s 

meet i ngs,  Fr anke and Fer chi l l  made comment s r egar di ng whet her  

Haer t el  had " suf f er ed enough"  and concl uded t hat  " No,  Haer t el  

has not  suf f er ed enough. "   

¶12 The ci r cui t  cour t  di smi ssed t he f i r st  and second 

causes of  act i on agai nst  Wi spar k f or  br each of  cont r act  and 

br each of  dut y of  good f ai t h,  but  gr ant ed l eave f or  Br ew Ci t y t o 

f i l e an amended compl ai nt  agai nst  Juneau f or  t hose causes of  

act i on.  I t  di smi ssed al l  of  t he ot her  c l ai ms wi t h pr ej udi ce.   

¶13 The cour t  of  appeal s r ever sed t he di smi ssal s of  count s 

one and t wo.  Fer chi l l  Gr oup has not  pet i t i oned f or  r evi ew of  

t hat  aspect  of  t he cour t  of  appeal s deci s i on,  and t hose cont r act  

c l ai ms ar e not  bef or e us.   
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¶14 The essent i al  quest i ons i n t hi s r evi ew concer n whet her  

Br ew Ci t y can pur sue t hr ee t or t  c l ai ms agai nst  t he var i ous 

i ndi v i dual s and ent i t i es i nvol ved i n t he sal e of  t he pr oper t y.  

The cour t  of  appeal s r ever sed t he di smi ssal  of  Br ew Ci t y ' s s i xt h 

cause of  act i on,  a t or t  c l ai m agai nst  al l  def endant s f or  

conspi r acy t o mal i c i ousl y i nj ur e r eput at i on and busi ness under  

Wi s.  St at .  § 134. 01,  " except  i nsof ar  as i t  asser t s c l ai ms 

agai nst  Hi ghl and Best  and JTMK- Pabst  f or  act s done as member s or  

manager s of  Juneau. "  Br ew Ci t y,  289 Wi s.  2d 795,  ¶19.  I t  

af f i r med t he di smi ssal  of  t wo addi t i onal  t or t  c l ai ms,  Br ew 

Ci t y ' s t hi r d c l ai m f or  i nt ent i onal  i nt er f er ence wi t h cont r act ,  

and i t s sevent h c l ai m f or  conspi r acy t o i nt ent i onal l y i nt er f er e 

wi t h cont r act .  However ,  t he di smi ssal s wer e modi f i ed t o be 

di smi ssal s wi t hout  pr ej udi ce.  Fer chi l l  Gr oup seeks r evi ew of  t he 

cour t  of  appeal s '  act i ons as t o t hese t or t  c l ai ms. 4  

I I  

¶15 Thi s case comes t o t he cour t  on r evi ew of  a mot i on t o 

di smi ss.  We addr ess whet her  Br ew Ci t y ' s compl ai nt  asser t s c l ai ms 

                                                 
4 The cour t  of  appeal s af f i r med t he di smi ssal s  of  c l ai ms 

f our  ( br each of  i mpl i ed f i duci ar y dut y agai nst  Juneau) ,  f i ve 
( conver si on agai nst  Wi spar k) ,  and ei ght  ( conspi r acy t o conver t  
agai nst  Wi spar k and Juneau)  wi t hout  modi f i cat i on.  Br ew Ci t y has 
not  sought  r evi ew of  t he cour t  of  appeal s '  deci s i on t o af f i r m 
t hose di smi ssal s.  The cour t  of  appeal s vacat ed t he t r i al  cour t ' s 
di smi ssal  of  t he ni nt h c l ai m,  f or  puni t i ve damages,  " t he f at e of  
whi ch wi l l  be det er mi ned on r emand i n connect i on wi t h t he t r i al  
of  [ c l ai ms t hr ee,  s i x,  and seven] . "  Br ew Ci t y,  289 Wi s.  2d 795,  
¶22.  That  par t  of  t he cour t  of  appeal s deci s i on i s not  under  
r evi ew.   
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upon whi ch r el i ef  can be gr ant ed.  Such an i nqui r y pr esent s 

quest i ons of  l aw subj ect  t o i ndependent  appel l at e r evi ew.  

Wal ber g v.  St .  Fr anci s Home,  I nc. ,  2005 WI  64,  ¶6,  281 

Wi s.  2d 99,  697 N. W. 2d 36.  

¶16 A r evi ewi ng cour t  t akes as t r ue t he f act s al l eged i n 

t he compl ai nt .  Met hodi st  Manor  of  Waukesha,  I nc.  v.  Mar t i n,  2002 

WI  App 130,  ¶2,  255 Wi s.  2d 707,  647 N. W. 2d 409.  I n det er mi ni ng 

whet her  a pr oper  c l ai m has been al l eged,  t he compl ai nt  shoul d be 

l i ber al l y const r ued.  Kal ot i  Ent er s. ,  I nc.  v.  Kel l ogg Sal es Co. ,  

2005 WI  111,  ¶11,  283 Wi s.  2d 555,  699 N. W. 2d 205.  Di smi ssal  i s  

pr oper  onl y i f  i t  i s  " qui t e c l ear "  t hat  t her e ar e no 

ci r cumst ances i n whi ch t he pl ai nt i f f  coul d r ecover .  Doe 67C v.  

Ar chdi ocese of  Mi l waukee,  2005 WI  123,  ¶20,  284 Wi s.  2d 307,  700 

N. W. 2d 180.  

I I I  

¶17 We t ur n f i r st  t o Br ew Ci t y ' s  mal i c i ous i nj ur y t o 

r eput at i on and busi ness cl ai m under  Wi s.  St at .  § 134. 01.  

Fer chi l l  Gr oup ar gues t hat  t he economi c l oss doct r i ne bar s 

r ecover y f or  t hi s c l ai m.  The economi c l oss doct r i ne " i s a 

j udi c i al  doct r i ne i nt ended t o pr eser ve t he f undament al  

di st i nct i on bet ween cont r act  and t or t .  I t  wor ks t o pr event  a 

par t y t o a cont r act  f r om empl oyi ng t or t  r emedi es t o compensat e 

t he par t y f or  pur el y economi c l osses ar i s i ng f r om t he cont r act . "  

Gr ams v.  Mi l k Pr ods. ,  I nc. ,  2005 WI  112,  ¶2,  283 Wi s.  2d 511,  

699 N. W. 2d 167 ( i nt er nal  c i t at i on omi t t ed) .  Fer chi l l  Gr oup 

asser t s t hat  t he al l eged act i ons upon whi ch Br ew Ci t y bases i t s 

c l ai m al l  per t ai n t o cont r act  per f or mance,  and t hat  t he onl y 
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damages Br ew Ci t y seeks ar e f or  economi c l osses per t ai ni ng t o 

br each of  t he June 5,  2002,  assi gnment  agr eement .  Thus,  i t  

ar gues,  Br ew Ci t y ' s § 134. 01 c l ai m i s bar r ed by t he economi c 

l oss doct r i ne.  We di sagr ee.   

¶18 Assessi ng Fer chi l l  Gr oup' s ar gument  r equi r es t hat  we 

exami ne Br ew Ci t y ' s pl eadi ng.  Br ew Ci t y capt i ons i t s s i xt h c l ai m 

f or  r el i ef  as:  " I nj ur y t o Busi ness:  Wi s.  St at .  § 134. 01. "  I t  

asser t s t hat  t he " [ d] ef endant s act ed mal i c i ousl y and 

i nt ent i onal l y t o i nj ur e Br ew ci t y ' s r eput at i on and busi ness. "  

¶19 Sect i on 134. 01 pr ovi des:  

Injury to business; restraint of will.  Any 2 or  mor e 
per sons who shal l  combi ne,  associ at e,  agr ee,  mut ual l y 
under t ake or  concer t  t oget her  f or  t he pur pose of  
wi l l f ul l y  or  mal i c i ousl y i nj ur i ng anot her  i n hi s or  
her  r eput at i on,  t r ade,  busi ness or  pr of essi on by any 
means what ever ,  or  f or  t he pur pose of  mal i c i ousl y 
compel l i ng anot her  t o do or  per f or m any act  agai nst  
hi s or  her  wi l l ,  or  pr event i ng or  hi nder i ng anot her  
f r om doi ng or  per f or mi ng any l awf ul  act  shal l  be 
puni shed by i mpr i sonment  i n t he count y j ai l  not  mor e 
t han one year  or  by f i ne not  exceedi ng $500.  

Whi l e § 134. 01 i s a cr i mi nal  st at ut e,  i t  pr ovi des t he basi s f or  

c i v i l  t or t  l i abi l i t y .  Radue v.  Di l l ,  74 Wi s.  2d 239,  245,  246 

N. W. 2d 507 ( 1976) .  

¶20 The r equi r ement s t o st at e a cause of  act i on f or  c i v i l  

conspi r acy under  § 134. 01 wer e set  out  by t hi s cour t  i n Radue.  

I n t hat  case,  t he pl ai nt i f f  al l eged t hat  t he def endant s had 

combi ned t o i nj ur e hi s busi ness r eput at i on by commi t t i ng 

per j ur y.  Though t he onl y act s al l eged i n t he compl ai nt  wer e 

gi v i ng f al se i nf or mat i on,  t hi s cour t  det er mi ned t hat  t he 

pl ai nt i f f  was abl e t o st at e a c l ai m under  § 134. 01 based on 
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t hose act i ons.  I d.  at  244.  The cour t  st at ed t hat  i f  t he 

def endant s " conspi r ed f or  one of  t he pur poses pr oscr i bed by 

§ 134. 01 [ i . e. ,  ' mal i c i ousl y i nj ur i ng'  t he pl ai nt i f f ]  and 

t her eby caused damage t o t he pl ai nt i f f ,  t hey have commi t t ed a 

c i v i l  wr ong f or  whi ch t he pl ai nt i f f  may r ecover . "  I d.  at  245. 5 

Thus,  t he pl ai nt i f f ' s  al l egat i on t hat  t he def endant s had 

" conspi r ed ' f or  t he pur pose of  wi l l f ul l y  and mal i c i ousl y  

i nj ur i ng t he pl ai nt i f f  i n hi s r eput at i on,  t r ade and 

pr of essi on, ' "  combi ned wi t h t he pl ai nt i f f ' s  al l egat i on t hat  t he 

conspi r acy caused hi m i nj ur y,  suf f i ced t o st at e a c l ai m.  I d.  

¶21 Br ew Ci t y ' s st at ement  of  t he cause of  act i on asser t s 

t hat  t he def endant s " act ed t oget her  f or  t he common and agr eed 

upon pur pose of  i nj ur i ng Br ew Ci t y ' s r eput at i on and busi ness, "  

and " act ed mal i c i ousl y and i nt ent i onal l y t o i nj ur e Br ew Ci t y ' s  

r eput at i on and busi ness. "  I t  al so i ncor por at es by r ef er ence al l  

of  t he f act ual  al l egat i ons i n t he compl ai nt  as a whol e.  Fi nal l y,  

i t  asser t s damages.  

                                                 
5 I n cont r ast  t o cr i mi nal  l aw,  wher e t he " gi st "  of  

conspi r acy i s t he agr eement ,  t he " gi st "  of  a c i v i l  conspi r acy 
act i on i s t he damages.  " I t  i s  t he est abl i shed l aw of  t hi s st at e 
t hat  t her e i s no such t hi ng as a c i v i l  act i on f or  conspi r acy.  
Ther e i s an act i on f or  damages caused by act s pur suant  t o a 
conspi r acy but  none f or  t he conspi r acy al one.  I n a c i v i l  act i on 
f or  damages f or  an execut ed conspi r acy,  t he gi st  of  t he act i on 
i s t he damages. "  Si nger  v.  Si nger ,  245 Wi s.  191,  195,  14 N. W. 2d 
43 ( 1944) ;  Onder donk v.  Lamb,  79 Wi s.  2d 241,  246,  255 
N. W. 2d 507 ( 1977) ;  Radue v.  Di l l ,  74 Wi s.  2d 239,  244,  246 
N. W. 2d 507 ( 1976) .  Thus,  whi l e par t i es may i ncur  cr i mi nal  
l i abi l i t y  by conspi r i ng t o mal i c i ousl y or  wi l l f ul l y  i nj ur e 
anot her ' s busi ness r eput at i on i n v i ol at i on of  
Wi s.  St at .  § 134. 01,  t hose par t i es wi l l  not  be subj ect  t o c i v i l  
l i abi l i t y  absent  damages.  
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¶22 The ci r cui t  cour t  det er mi ned t hat  t he economi c l oss 

doct r i ne bar s r ecover y f or  Br ew Ci t y ' s § 134. 01 cl ai m on t he 

gr ound t hat  t he act i ons descr i bed i n t he compl ai nt  wer e 

i ndi cat i ve onl y of  " a mean- spi r i t ed br each of  cont r act . "  

Fur t her ,  i t  det er mi ned t hat  t he di sput e was pr i nci pal l y about  

Br ew Ci t y ' s expect ancy i nt er est s  ar i s i ng out  of  i t s  bar gai ned-

f or  agr eement ,  and t hat  t he economi c l oss doct r i ne t her ef or e 

bar r ed t he cl ai m.   

¶23 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

di smi ssal  of  Br ew Ci t y ' s § 134. 01 cl ai m. 6 The cr ux of  t he cour t  

of  appeal s '  deci s i on r egar di ng t he § 134. 01 cl ai m i s i t s  

r ecogni t i on of  a mal evol ent  act i on except i on t o t he economi c 

l oss doct r i ne.  I t  based i t s deci s i on on t hi s cour t ' s  opi ni on i n 

Kal ot i ,  whi ch r ecogni zed a " f r aud i n t he i nducement "  except i on 

t o t he economi c l oss doct r i ne.  Kal ot i ,  283 Wi s.  2d 555,  ¶51.  The 

cour t  of  appeal s r easoned t hat  because t he essence of  

i nt ent i onal  f r aud i s mal evol ent  i nt ent ,  t he mal i c i ous i nt ent  

                                                 
6 As pr evi ousl y not ed,  t he cour t  of  appeal s di d not  r ever se 

t he di smi ssal  of  Br ew Ci t y ' s § 134. 01 cl ai ms agai nst  Hi ghl and 
Best  and JTMK- Pabst  f or  act s done as member s or  manager s of  
Juneau.  Br ew Ci t y,  289 Wi s.  2d 795,  ¶19.  
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r equi r ed f or  § 134. 01 cl ai ms7 woul d suf f i ce t o keep such cl ai ms 

f r om bei ng bar r ed by t he economi c l oss doct r i ne.  Br ew Ci t y,  289 

Wi s.  2d 795,  ¶19.  Thus,  t he cour t  r easoned t hat  because Br ew 

Ci t y ' s compl ai nt  al l eges t hat  t he def endant s act ed wi t h mal i ce,  

t hei r  act i ons f al l  wi t hi n t he scope of  t he mal evol ent  act i on 

except i on t o t he economi c l oss doct r i ne.  

¶24 Fer chi l l  Gr oup ar gues t hat  t he c i r cui t  cour t ' s  

appr oach i s cor r ect ,  and t hat  Br ew Ci t y ' s § 134. 01 cl ai ms ar e 

bar r ed by t he economi c l oss doct r i ne.  As Fer chi l l  Gr oup 

expl ai ns,  t hi s cour t  appl i ed t he economi c l oss doct r i ne t o bar  

r ecover y i n t or t  i n t he cont ext  of  a commer ci al  r eal  est at e 

t r ansact i on i n Van Lar e v.  Vogt ,  I nc. ,  2004 WI  110,  274 Wi s.  2d 

631,  683 N. W. 2d 46.  

¶25 However ,  t he f act  t hat  t he economi c l oss doct r i ne 

appl i es t o commer ci al  r eal  est at e agr eement s has no bear i ng on 

t he pl eadi ngs i n t hi s case.  Rat her ,  t he economi c l oss doct r i ne 

does not  appl y her e.  Thi s i s t r ue f or  t hr ee r easons.  Fi r st ,  

§ 134. 01 cl ai ms do not  depend on a cont r act  i n or der  t o l i e.  

Second,  t he al l egat i ons under l y i ng Br ew Ci t y ' s  § 134. 01 cl ai m 

                                                 
7 I n Mal eki  v.  Fi ne- Lando Cl i ni c Char t er ed,  S. C. ,  162 

Wi s.  2d 73,  469 N. W. 2d 629 ( 1991) ,  t hi s cour t  det er mi ned t hat  
under  § 134. 01 " mal i ce"  demands mor e t han an i nt ent  t o do har m.  
Rat her ,  i t  r equi r es an i nt ent  t o do " wr ongf ul "  har m.  Such har m 
does not  i ncl ude i nci dent al  har ms t hat  der i ve f r om a per son' s 
seeki ng compet i t i ve advant age.  I t  r equi r es i nf l i c t i ng a har m 
" f or  t he sake of  har m as an end i n i t sel f ,  and not  mer el y as a 
means t o some f ur t her  end l egi t i mat el y desi r ed [ such as hur t i ng 
someone el se' s busi ness by compet i t i on] . "  I d.  at  87- 88 ( br acket s  
i n Mal eki ,  quot i ng Ai kens v.  Wi sconsi n,  195 U. S.  194,  203 
( 1904) ) .  
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ar e di f f er ent  al l egat i ons t han t hose under l y i ng Br ew Ci t y ' s 

br each of  cont r act  c l ai ms.  Fi nal l y,  t he damages Br ew Ci t y 

al l eges under  i t s br each of  cont r act  c l ai ms ar e di f f er ent  f r om 

t he damages i t  al l eges under  t he mal i c i ous i nj ur y c l ai m.  

¶26 I n Van Lar e,  t hi s cour t  det er mi ned t hat  t he economi c 

l oss doct r i ne may bar  r ecover y i n t or t  f or  st r i ct  l i abi l i t y  

mi sr epr esent at i on c l ai ms i n commer ci al  r eal  est at e cont r act s.  

274 Wi s.  2d 631,  ¶28.  However ,  i n cont r ast  t o Br ew Ci t y ' s 

mal i c i ous i nj ur y t o busi ness cl ai m,  t he st r i ct  l i abi l i t y  

mi sr epr esent at i on c l ai m i n Van Lar e was pr emi sed on t he 

exi st ence of  a cont r act  i n t he f i r st  pl ace.  The mal i c i ous i nj ur y 

t o r eput at i on and busi ness cl ai m i n t hi s case coul d have 

occur r ed r egar dl ess of  whet her  t he June 5 assi gnment  agr eement  

ever  exi st ed.  We see no r eason why t he economi c l oss doct r i ne 

shoul d appl y t o,  or  bar  r ecover y f or ,  a c l ai m t hat  does not  

depend on a cont r act  i n or der  t o l i e.   

¶27 The second r eason t hat  t he economi c l oss doct r i ne does 

not  appl y her e i s t hat  t he act i ons t hat  const i t ut e Br ew Ci t y ' s 

§ 134. 01 cl ai m ar e di f f er ent  act i ons t han t hose t hat  const i t ut e 

Br ew Ci t y ' s br each of  cont r act  c l ai ms.  Ther e ar e sever al  

pr i nci pal  al l egat i ons t hat  suppor t  t he mal i c i ous i nj ur y t o 

r eput at i on and busi ness cl ai m.   

¶28 Br ew Ci t y al l eges t hat  Fr anke boast ed i n f r ont  of  

Mi l waukee' s mayor  t hat  " [ w] e' r e goi ng t o have Haer t el  so t i ed up 

wi t h covenant s and r est r i ct i ons,  t hat  we wi l l  cont r ol  

[ Haer t el ' s ]  bui l di ngs as wel l . "  I t  al so al l eges t hat  Juneau 

cont act ed one of  Br ew Ci t y ' s pot ent i al  l essees agai nst  Br ew 
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Ci t y ' s wi shes.  Though t hat  pot ent i al  l essee had gi ven Br ew Ci t y 

a l et t er  st at i ng i t s i nt ent  t o become a t enant  i n one of  Br ew 

Ci t y ' s bui l di ngs,  Br ew Ci t y al l eges t hat  t he pot ent i al  l essee 

sl owed i t s appr oach t o l easi ng af t er  bei ng cont act ed by Juneau.  

¶29 Next ,  Br ew Ci t y al l eges t hat  at  a meet i ng r egar di ng 

t he r edevel opment  pr oj ect  wi t h ot her s pr esent ,  " Fer chi l l  

ver bal l y ber at ed Mr .  Haer t el ,  di r ect ed pr of ani t i es t owar ds hi m 

and t ol d Mr .  Haer t el  he was i n ' over  hi s head'  and t hat  ' he 

woul d [ expl et i ve del et ed]  f ai l , ' "  ( br acket s i n compl ai nt ) .  

Fi nal l y,  Br ew Ci t y ' s compl ai nt  al l eges t hat  at  sever al  meet i ngs 

def endant s asked whet her  Haer t el  had " suf f er ed enough, "  and 

concl uded by st at i ng t hat  Haer t el  had not  suf f er ed enough.  These 

al l eged act i ons bel i t t l e and di spar age Haer t el ' s  abi l i t i es.  They 

al l  concer n har ms t o Br ew Ci t y ' s r eput at i on and busi ness,  and do 

not  concer n t he t r ansf er  of  pr oper t y or  money under  t he 

assi gnment  agr eement .  

¶30 I n cont r ast ,  t he br each of  cont r act  c l ai ms al l ege t hat  

Wi spar k f ai l ed t o convey t he t i t l e t o bui l di ngs 27,  28,  and 35 

i n a t i mel y manner ,  f ai l ed t o dr af t  r easonabl e covenant s,  f ai l ed 

t o pr ovi de Br ew Ci t y wi t h r emedi at i on money,  and del ayed payment  

of  Haer t el ' s  sal ar y.  These al l egat i ons al l  concer n t he t r ansf er  

of  pr oper t y or  money under  t he assi gnment  agr eement ,  and do not  

concer n har m t o Br ew Ci t y ' s r eput at i on and busi ness.  

¶31 The t hi r d r eason t hat  t he economi c l oss doct r i ne does 

not  appl y her e i s t hat  t he damages Br ew Ci t y seeks under  i t s 

§ 134. 01 cl ai m ar e di st i nct  f r om t he damages i t  seeks under  i t s 

br each of  cont r act  c l ai ms.  Fer chi l l  Gr oup ar gues t hat  t he 
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al l egat i ons suppor t i ng Br ew Ci t y ' s § 134. 01 cl ai m ar e par t  of  

t he assi gnment  agr eement  on t he gr ounds t hat  t he damages Br ew 

Ci t y seeks ar e ( a)  economi c damages and ( b)  i dent i cal  t o t he 

damages i t  seeks f or  i t s br each of  cont r act  c l ai ms.  Thi s 

ar gument  i s mi st aken.  

¶32 That  Br ew Ci t y seeks f i nanci al  r ecover y i s not  

t ant amount  t o i t s l osses bei ng economi c l osses f or  t he pur poses 

of  t he economi c l oss doct r i ne.  " An i nj ur y i s not  ' economi c'  

s i mpl y because i t  i s  monet ar y.  Al l  l osses—even t hose st emmi ng 

f r om i nj ur i es t o t he per son or  damage t o pr oper t y—ar e monet ar y 

i n nat ur e,  i . e. ,  ' t hey dest r oy val ues whi ch can be and ar e 

monet i zed. ' "  Ri ch Pr ods.  Cor p.  v.  Kemut ec,  I nc. ,  66 F.  Supp.  2d 

937,  968 ( E. D.  Wi s.  1999) ;  quot i ng Mi l l er  v.  U. S.  St eel  Cor p. ,  

902 F. 2d 573,  574 ( 7t h Ci r .  1990) .  Mal i c i ous i nj ur y t o one' s 

busi ness i s mor e aki n t o i nj ur y  t o per son or  i nj ur y t o pr oper t y,  

whi ch need not  be economi c l osses f or  t he pur poses of  t he 

economi c l oss doct r i ne,  despi t e of t en bei ng compensat ed 

f i nanci al l y.  Daanen & Janssen,  I nc.  v.  Cedar api ds,  I nc. ,  216 

Wi s.  2d 395,  402,  573 N. W. 2d 842 ( 1998) .  

¶33 Fer chi l l  Gr oup ar gues t hat  t he damages Br ew Ci t y 

al l eges show t hat  i t s § 134. 01 cl ai ms ar e r eal l y cont r act  

c l ai ms,  ar t f ul l y  pl ed.  I t  obser ves t hat  i n i t s st at ement  of  

damages f or  t he § 134. 01 cl ai ms,  Br ew Ci t y r ef er s t o t he same 

par agr aph t hat  set s out  t he i nj ur i es and damages f or  t he al l eged 
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br each of  cont r act . 8 Thus,  Fer chi l l  ar gues,  Br ew Ci t y has onl y a 

cont r act  c l ai m,  pl ed di f f er ent  ways.  

¶34 Thi s ar gument  i s unper suasi ve.  Br ew Ci t y ' s c l ai m f or  

r el i ef  under  § 134. 01 st at es t hat  Br ew Ci t y " sust ai ned f i nanci al  

and ot her  i nj ur i es,  i ncl udi ng t hose i nj ur i es set  f or t h above 

[ under  br each of  cont r act ] . "  Thi s cannot  be r ead t o i ndi cat e 

t hat  t he onl y damages Br ew Ci t y suf f er ed ar ose out  of  t he 

al l eged br each of  cont r act .  Fur t her ,  t he par agr aph al l egi ng 

damages f r om br each of  cont r act  i ncl udes damage " t o Br ew Ci t y ' s 

busi ness and r eput at i on. "  Because such damages ar e pr oper l y pl ed 

i n t or t ,  not  cont r act ,  t hey may ser ve as t he basi s f or  t or t  

l i abi l i t y .  

¶35 I n sum,  mal i c i ous i nj ur y t o r eput at i on and busi ness 

cl ai ms do not  r equi r e t he exi st ence of  a cont r act  i n or der  t o 

l i e.  The al l egat i ons upon whi ch Br ew Ci t y bases i t s § 134. 01 

cl ai m and t he damages i t  seeks ar e di f f er ent  f r om t he 

al l egat i ons and damages f ound i n i t s br each of  cont r act  c l ai ms.  

We t her ef or e det er mi ne t hat  t he economi c l oss doct r i ne does not  

appl y i n t hi s case and t hus does not  bar  r ecover y f or  Br ew 

Ci t y ' s § 134. 01 cl ai m.  

                                                 
8 Wi t h r egar d t o damages,  Br ew Ci t y ' s compl ai nt  al l eges t hat  

" [ a] s a r esul t  of  def endant s '  mal i c i ous and i nt ent i onal  i nj ur y  
t o Br ew Ci t y ' s r eput at i on and busi ness,  Br ew Ci t y has sust ai ned 
f i nanci al  and ot her  i nj ur i es,  i ncl udi ng t hose i nj ur i es set  f or t h 
above i n par agr aph 90. "  Par agr aph 90 st at es t hat  Wi spar k ' s 
br each of  cont r act  caused damages t o Br ew Ci t y,  i ncl udi ng l oss 
of  t i me,  money,  busi ness,  pr of i t s,  and " damage t o Br ew Ci t y ' s 
busi ness and r eput at i on. "  
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¶36 Not e t hat  our  concl usi on i s not  based on a mal evol ent  

act i on except i on t o t he economi c l oss doct r i ne.  Whi l e we agr ee 

wi t h t he cour t  of  appeal s t hat  t he economi c l oss doct r i ne does 

not  bar  Br ew Ci t y ' s c l ai ms under  § 134. 01,  we do not  agr ee wi t h 

i t s concl usi on t hat  a mal evol ent  act i on except i on t o t he 

economi c l oss doct r i ne i s i mpl i cat ed.  I f  such an except i on wer e 

t o exi st ,  i t  woul d r equi r e a case i n whi ch t he economi c l oss 

doct r i ne appl i es i n t he f i r st  i nst ance.  Rat her ,  we det er mi ne 

t hat  t he economi c l oss doct r i ne does not  appl y i n t he case of  an 

i ndependent  t or t  based on al l egat i ons di st i nct  f r om any cont r act  

al l egat i ons,  and whi ch seeks separ at e,  non- economi c damages.  

I V 

¶37 We consi der  next  Br ew Ci t y ' s c l ai ms t hat  Fr anke,  

Fer chi l l ,  and JTMK- Pabst  i nt ent i onal l y i nt er f er ed ( c l ai m t hr ee) ,  

and conspi r ed t o i nt ent i onal l y i nt er f er e ( c l ai m seven) ,  wi t h 

Br ew Ci t y ' s June 5,  2002,  ass i gnment  agr eement  wi t h Wi spar k. 9 

Fer chi l l  Gr oup ar gues t hat  Fr anke and Fer chi l l  ar e i mmune f r om 

cl ai ms of  t or t i ous i nt er f er ence wi t h cont r act  by v i r t ue of  bei ng 

                                                 
9 As not ed by t he cour t  of  appeal s,  t he c l ai m f or  conspi r acy 

t o i nt ent i onal l y i nt er f er e wi t h cont r act  ( cl ai m seven)  i s 
essent i al l y  a " r ecast i ng"  of  c l ai m t hr ee.  Br ew Ci t y,  289 
Wi s.  2d 795,  ¶20.  

The el ement s of  a c l ai m f or  i nt ent i onal  i nt er f er ence wi t h a 
cont r act  ar e " ( 1)  t he pl ai nt i f f  had a cont r act  or  pr ospect i ve 
cont r act ual  r el at i onshi p wi t h a t hi r d par t y;  ( 2)  t he def endant  
i nt er f er ed wi t h t he r el at i onshi p;  ( 3)  t he i nt er f er ence was 
i nt ent i onal ;  ( 4)  a causal  connect i on exi st s bet ween t he 
i nt er f er ence and t he damages;  and ( 5)  t he def endant  was not  
j ust i f i ed or  pr i v i l eged t o i nt er f er e. "  Aon Ri sk Ser vs. ,  I nc.  v.  
Li ebenst ei n,  2006 WI  App 4,  ¶20,  289 Wi s.  2d 127,  710 
N. W. 2d 175.  
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member s or  manager s of  LLCs.  I t  asser t s t hat  because Fr anke and 

Fer chi l l  ar e not  " i ndependent  f r om t he l egal  ent i t y wi t h 

aut hor i t y t o per f or m under  t he cont r act , "  t hey cannot  be hel d 

l i abl e t o t hi r d par t i es i n t or t  f or  t hei r  conduct  as member s or  

manager s of  LLCs under  Wi s.  St at .  § 183. 0304.  

¶38 The cour t  of  appeal s modi f i ed t he di smi ssal s of  t he 

t or t i ous i nt er f er ence cl ai ms f r om di smi ssal s wi t h pr ej udi ce t o 

di smi ssal s wi t hout  pr ej udi ce and al l owed f or  t he r epl eadi ng of  

t he c l ai ms.  Fer chi l l  Gr oup r equest s t hat  t hi s cour t  " r ever se t he 

Cour t  of  Appeal s '  ' modi f i cat i on'  of  t he di smi ssal  of  t he 

t or t i ous i nt er f er ence cl ai ms. "  We decl i ne t o do so.  Fer chi l l  

Gr oup' s ar gument  mi sses t he mar k because i t  f ai l s  t o appr eci at e 

t hat  at  t he mot i on t o di smi ss st age of  t he pr oceedi ng al l  of  t he 

al l egat i ons of  t he pl eadi ngs ar e t aken as t r ue.   

¶39 Fer chi l l  Gr oup r el i es on Wi s.  St at .  § 183. 0304 i n 

suppor t  of  i t s  ar gument .  That  st at ut e pr ovi des:  

Liability of members to 3rd parties. ( 1)  The debt s,  
obl i gat i ons and l i abi l i t i es of  a l i mi t ed l i abi l i t y  
company,  whet her  ar i s i ng i n cont r act ,  t or t  or  
ot her wi se,  shal l  be sol el y t he debt s,  obl i gat i ons and 
l i abi l i t i es of  t he l i mi t ed l i abi l i t y  company.  Except  
as pr ovi ded i n ss.  183. 0502 and 183. 0608,  a member  or  
manager  of  a l i mi t ed l i abi l i t y  company i s not  
per sonal l y l i abl e f or  any debt ,  obl i gat i on or  
l i abi l i t y  of  t he l i mi t ed l i abi l i t y  company,  except  
t hat  a member  or  manager  may become per sonal l y l i abl e 
by hi s or  her  act s or  conduct  ot her  t han as a member  
or  manager .  

Sect i on 183. 0304 does not  pr ovi de t he Fer chi l l  Gr oup wi t h t he 

pr ot ect i on i t  seeks.  I t  over l ooks t he l ast  c l ause of  t he 

st at ut e:   " except  t hat  a member  or  manager  may become per sonal l y 
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l i abl e by hi s or  her  act s or  conduct  ot her  t han as a member  or  

manager . "  

¶40 The cour t  of  appeal s cor r ect l y not es t hat  Br ew Ci t y ' s 

compl ai nt  does not  al l ege t hat  Fr anke or  Fer chi l l  wer e member s 

or  manager s of  Juneau,  and i t  does not  al l ege t hat  t hey act ed on 

behal f  of  Juneau. 10 Br ew Ci t y,  289 Wi s.  2d 795,  ¶13.  Mor eover ,  t o 

t he ext ent  t hat  Juneau has l egal  r esponsi bi l i t y  f or  conduct  

al l eged i n Br ew Ci t y ' s compl ai nt ,  as an LLC onl y  i t s member s and 

manager s have any i mmuni t y.  

¶41 The expr ess l anguage of  Wi s.  St at .  § 183. 0304 i s c l ear  

t hat  i t  pr eser ves t he l i abi l i t y  of  a member  of  an LLC f or  

conduct  " ot her  t han as a member  or  manager . " 11 Thus,  wer e i t  t o 

                                                 
10 Fr anke i s t he pr esi dent  of  Wi spar k,  and Wi spar k i s par t y  

t o t he June 5,  2002,  assi gnment  cont r act .  To t he ext ent  t hat  
Fr anke' s act i ons ar e per f or med as a member  or  manager  of  
Wi spar k,  he wi l l  be not  be l i abl e i ndi v i dual l y f or  i nt er f er ence 
wi t h t hat  cont r act  under  § 183. 0304.  

11 I n addi t i on,  under  Wi s.  St at .  § 183. 0402,  cer t ai n t ypes 
of  conduct  ar e beyond t he scope of  t he dut i es of  manager s and 
member s of  an LLC.  Sect i on 183. 0402 pr ovi des i n r el evant  par t :  

Duties of managers and members. Unl ess ot her wi se 
pr ovi ded i n an oper at i ng agr eement :  

( 1)  No member  or  manager  shal l  act  or  f ai l  t o act  i n a 
manner  t hat  const i t ut es any of  t he f ol l owi ng:  

.  .  .  .  

( b)  A v i ol at i on of  cr i mi nal  l aw,  unl ess t he member  or  
manager  had r easonabl e cause t o bel i eve t hat  t he 
per son' s conduct  was l awf ul  or  no r easonabl e cause t o 
bel i eve t hat  t he conduct  was unl awf ul .  

( c)  A t r ansact i on f r om whi ch t he member  or  manager  
der i ved an i mpr oper  per sonal  pr of i t .  
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t ur n out  t hat  Fr anke and Fer chi l l  ar e member s or  manager s of  

Juneau,  t hey may st i l l  be l i abl e f or  t or t i ous i nt er f er ence wi t h 

cont r act  i f  t hey conduct ed such i nt er f er ence ot her  t han as 

member s or  manager s of  Juneau.  I ndeed,  Br ew Ci t y ' s t hi r d cause 

of  act i on al l eges t hat  t hey wer e act i ng " i ndi v i dual l y" ;  we 

under st and " i ndi v i dual l y"  t o mean " not  as a member  or  manager  of  

anot her  ent i t y. "   

¶42 Fer chi l l  Gr oup al so asser t s t hat  Br ew Ci t y ' s t or t i ous 

i nt er f er ence cl ai ms shoul d be bar r ed because Br ew Ci t y does not  

al l ege t hat  Fr anke and Fer chi l l  " act ed wi t h an i mpr oper  per sonal  

mot i ve or  ot her wi se i nconsi st ent  wi t h t he i nt er est s of  Wi spar k 

and Juneau. "  Thi s pr esupposes t hat  t her e was a uni t y of  

i nt er est s i n t he f i r st  pl ace.  However ,  Br ew Ci t y does not  al l ege 

uni t y of  i nt er est .  Rat her ,  as al r eady not ed,  Br ew Ci t y ' s  

t or t i ous i nt er f er ence cl ai ms ar e al l eged agai nst  Fr anke and 

Fer chi l l  " i ndi v i dual l y. "  

¶43 The cour t  of  appeal s di d,  however ,  af f i r m t he 

di smi ssal s of  t he t or t i ous i nt er f er ence cl ai ms,  but  modi f i ed t he 

di smi ssal s t o be di smi ssal s wi t hout  pr ej udi ce,  and al l owed t hat  

Br ew Ci t y coul d r epl ead i t s c l ai ms.  I t  af f i r med t he di smi ssal s 

not  on t he basi s of  i mmuni t y,  but  because Br ew Ci t y had not  pl ed 

a suf f i c i ent  nexus bet ween Fr anke and Fer chi l l ' s  mal i c i ous 

conduct  and t he t or t i ous i nt er f er ence wi t h t he cont r act :  

[ A] l t hough Br ew Ci t y ' s compl ai nt  al l eges what  on t he 
sur f ace appear s t o be r ough t r eat ment  of  Haer t el ,  none 
of  t he al l egat i ons ar e t i ed di r ect l y,  or  even by 

                                                                                                                                                             
( d)  Wi l l f ul  mi sconduct .  
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r easonabl e i nf er ence,  t o t he mechani sms ( t hat  i s,  what  
Fr anke and Fer chi l l  di d t o i nt er f er e wi t h Br ew Ci t y ' s 
June 5t h assi gnment  cont r act  wi t h Wi spar k)  t hat  
r esul t ed i n t he gr i evances asser t ed i n t he Thi r d 
Cl ai m.  

Br ew Ci t y,  289 Wi s.  2d 75,  ¶13. 12  

¶44 We agr ee wi t h t he cour t  of  appeal s t hat  t he di smi ssal s 

of  t he t or t i ous i nt er f er ence and conspi r acy t o t or t i ousl y 

i nt er f er e c l ai ms shoul d be wi t hout  pr ej udi ce and t hat  t he c l ai ms 

may be r epl ed.   Under  Wi s.  St at .  § 802. 09,  l eave t o amend a 

compl ai nt  " shal l  be f r eel y gi ven at  any st age of  t he act i on when 

j ust i ce so r equi r es. "  Fer chi l l  Gr oup has of f er ed no per suasi ve 

ar gument  why l eave shoul d not  be f r eel y gi ven her e.  

¶45 I n sum,  we agr ee wi t h t he cour t  of  appeal s t hat  based 

on t he al l egat i ons i n t he compl ai nt ,  Fer chi l l  Gr oup' s ar gument  

t hat  Fr anke and Fer chi l l  ar e i mmune must  f ai l .  The compl ai nt  

pr ovi des no al l egat i on t hat  t hey ar e member s or  manager s of  

Juneau,  and t he al l egat i on t hat  Fr anke and Fer chi l l  act ed 

i ndi v i dual l y i ndi cat es t hat  t hey act ed ot her  t han as member  or  

manager s of  anot her  ent i t y.  Accor di ngl y,  we det er mi ne t hat  

Fr anke and Fer chi l l  ar e not  i mmune f r om l i abi l i t y  f or  c l ai ms of  

i nt ent i onal  i nt er f er ence wi t h cont r act  and conspi r acy t o 

                                                 
12 The cour t  of  appeal s al so det er mi ned t hat  because Br ew 

Ci t y ' s compl ai nt  al l eges t hat  JTMK- Pabst  i s a member  of  Juneau,  
yet  al l eges no conduct  by JTMK- Pabst  ot her  t han as a member  of  
Juneau,  i t  was not  a pr oper  par t y t o Br ew Ci t y ' s t or t i ous 
i nt er f er ence cl ai ms ( c l ai ms t hr ee and seven) .  I t  af f i r med t he 
ci r cui t  cour t ' s  di smi ssal s,  t hough modi f i ed t hem t o be wi t hout  
pr ej udi ce i f  f act s wer e t o devel op showi ng t hat  i t  act ed ot her  
t han as a member  of  Juneau.  Nei t her  Fer chi l l  Gr oup nor  Br ew Ci t y  
seeks r evi ew of  t hi s aspect  of  t he cour t  of  appeal s '  deci s i on.  



No.  2004AP3238   

 

22 
 

i nt ent i onal l y i nt er f er e wi t h cont r act  under  

Wi s.  St at .  § 183. 0304.  

V 

¶46 Fer chi l l  Gr oup ar gues next  t hat  t he i nt r acor por at e 

conspi r acy doct r i ne set  out  i n Copper wel d Cor p.  v.  I ndependence 

Tube Cor p. ,  467 U. S.  752 ( 1984) ,  pr event s r ecover y f r om t he 

def endant s f or  Br ew Ci t y ' s conspi r acy c l ai ms ( s i x and seven)  

because t hey ar e member s,  of f i cer s,  or  af f i l i at es of  Juneau. 13 We 

di sagr ee on t he gr ound t hat  t her e i s not hi ng i n Br ew Ci t y ' s 

compl ai nt  t hat  demands t he concl usi on t hat  t he def endant s had 

t he uni t y of  i nt er est s r equi r ed f or  t he i nt r acor por at e 

conspi r acy doct r i ne t o appl y.   

¶47 The i nt r acor por at e conspi r acy doct r i ne as out l i ned i n 

Copper wel d i s based on a uni t y of  i nt er est s bet ween a par ent  

company and a whol l y- owned subsi di ar y.  Copper wel d i nvol ved a 

l awsui t  f or  conspi r acy t o v i ol at e t he Sher man Ant i t r ust  Act ,  15 

U. S. C.  § 1 ( 2000) ,  agai nst  a company and i t s  whol l y owned 

                                                 
13 The conspi r acy causes of  act i on ar e c l ai m si x ( conspi r acy 

t o mal i c i ousl y i nj ur e r eput at i on and busi ness under  Wi s.  St at .  
§ 134. 01)  and cl ai m seven ( conspi r acy t o i nt ent i onal l y i nt er f er e 
wi t h cont r act ) .  As not ed above,  t he cour t  of  appeal s r ever sed 
t he di smi ssal  of  Br ew Ci t y ' s § 134. 01 cl ai m wi t h r espect  t o al l  
def endant s " except  i nsof ar  as i t  asser t s c l ai ms agai nst  Hi ghl and 
Best  and JTMK- Pabst  f or  act s done as member s or  manager s of  
Juneau. "  Br ew Ci t y,  289 Wi s.  2d 795,  ¶19.  The cour t  of  appeal s 
al l owed r epl eadi ng of  c l ai m seven wi t h r espect  t o Fr anke and 
Fer chi l l .  Because t he compl ai nt  al l eges t hat  JTMK- Pabst  i s a 
member  of  Juneau,  t he cour t  of  appeal s al l owed r epl eadi ng of  
c l ai m seven wi t h r espect  t o JTMK- Pabst  onl y " i f  f act s devel op 
t hat  show any conduct  by i t  ot her  t han as a member  of  Juneau. "  
I d. ,  ¶13.   



No.  2004AP3238   

 

23 
 

subsi di ar y.  The Supr eme Cour t  hel d t hat  because of  t he compl et e 

uni t y of  i nt er est s bet ween a par ent  cor por at i on and i t s whol l y-

owned subsi di ar y ,  t hey cannot  conspi r e t oget her  f or  t he pur poses 

of  ant i t r ust  l aw.  The Cour t  ar t i cul at ed t hat  uni t y of  i nt er est s 

as f ol l ows:  

A par ent  and i t s whol l y owned subsi di ar y have a 
compl et e uni t y of  i nt er est .  The obj ect i ves ar e common,  
not  di spar at e;  t hei r  gener al  cor por at e act i ons ar e 
gui ded or  det er mi ned not  by t wo separ at e cor por at e 
consci ousnesses,  but  one.  .  .  .   Wi t h or  wi t hout  a 
f or mal  " agr eement , "  t he subsi di ar y act s f or  t he 
benef i t  of  t he par ent ,  i t s  sol e shar ehol der .  .  .  .   

[ T] he ver y not i on of  an " agr eement "  i n Sher man Act  
t er ms bet ween a par ent  and a whol l y owned subsi di ar y 
l acks meani ng.  A § 1 agr eement  may be f ound when " t he 
conspi r at or  had a uni t y of  pur pose or  a common desi gn 
and under st andi ng or  a meet i ng of  mi nds i n an unl awf ul  
ar r angement . "  But  i n r eal i t y  a par ent  and a whol l y 
owned subsi di ar y  al ways have a " uni t y of  pur pose or  a 
common desi gn. "  They shar e a common pur pose whet her  or  
not  t he par ent  keeps a t i ght  r ei n over  t he subsi di ar y;  
t he par ent  may asser t  f ul l  cont r ol  at  any moment  i f  
t he subsi di ar y f ai l s  t o act  i n t he par ent ' s  best  
i nt er est s.   

I d.  at  771- 72 ( emphasi s i n or i gi nal ,  i nt er nal  c i t at i ons 

omi t t ed) .  

¶48 Fer chi l l  Gr oup c i t es t wo Wi sconsi n cases i n suppor t  of  

i t s  v i ew t hat  t he i nt r acor por at e conspi r acy doct r i ne bar s Br ew 

Ci t y ' s c l ai ms f or  conspi r acy t o i nt ent i onal l y i nt er f er e wi t h 

cont r act  and conspi r acy t o mal i c i ousl y i nj ur e r eput at i on and 

busi ness.  The cases demonst r at e t he uni t y of  i nt er est s pr esent  

i n Copper wel d,  but  t hey ar e di st i nct  f r om t he f act s al l eged 

her e.  I n For d Mot or  Co.  v.  Lyons,  137 Wi s.  2d 397,  405 

N. W. 2d 354 ( 1987) ,  t he def endant s wer e a par ent  cor por at i on and 
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i t s whol l y owned subsi di ar y.  I n i t s det er mi nat i on t hat  t he 

def endant s wer e unabl e t o conspi r e under  Wi s.  St at .  § 134. 01,  

t he cour t  of  appeal s emphasi zed t hat ,  as i n Copper wel d,  t he 

def endant s had a compl et e uni t y of  i nt er est s,  and t hat  t he 

par ent  company had t he abi l i t y  t o exer ci se compl et e cont r ol  over  

t he subsi di ar y.  I d.  at  427- 28.   

¶49 The second Wi sconsi n case Fer chi l l  Gr oup r el i es on i s 

Wausau Medi cal  Cent er ,  S. C.  v.  Aspl und,  182 Wi s.  2d 274,  514 

N. W. 2d 34 ( 1994) .  I n t hat  case,  t he cour t  of  appeal s det er mi ned 

t hat  a physi c i an and t he per sonal  ser vi ce cor por at i on t hat  was 

t he physi c i an' s " al t er  ego"  coul d not  conspi r e t oget her  under  

§ 134. 01.  I d.  at  196.   

¶50 These cases do not  suppor t  Fer chi l l  Gr oup' s ar gument  

t hat  t he i nt r acor por at e conspi r acy doct r i ne bar s Br ew Ci t y ' s 

conspi r acy c l ai ms ( c l ai ms si x and seven) .  Ther e i s not hi ng f r om 

f act s al l eged i n Br ew Ci t y ' s compl ai nt  t hat  suggest s t hat  t her e 

i s t he compl et e uni t y of  i nt er est s among t he def endant s of  t he 

sor t  i n Copper wel d and For d Mot or  Co.  Fur t her ,  t he ar r ay of  

ent i t i es agai nst  whom Br ew Ci t y has al l eged conspi r acy goes f ar  

beyond t he si ngl e physi c i an and hi s al t er  ego i n Wausau 
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Medi cal . 14 We t her ef or e cannot  concl ude based on t he al l egat i ons 

i n t he compl ai nt  t hat  t he i nt r acor por at e conspi r acy doct r i ne 

out l i ned i n Copper wel d bar s Br ew Ci t y ' s conspi r acy c l ai ms.  

VI  

¶51 I n concl usi on,  we det er mi ne f i r st  t hat  t he economi c 

l oss doct r i ne does not  appl y t o Br ew Ci t y ' s mal i c i ous i nj ur y t o 

busi ness cl ai m.  Second,  under  t he f act s al l eged i n Br ew Ci t y ' s 

compl ai nt ,  Fr anke and Fer chi l l  ar e not  i mmune f r om l i abi l i t y 

under  Wi s.  St at .  § 183. 0304.  Thi r d,  t he i nt r acor por at e 

conspi r acy doct r i ne does not  bar  Br ew Ci t y ' s c l ai ms,  as al l eged,  

f or  conspi r acy t o mal i c i ousl y i nj ur e busi ness under  

Wi s.  St at .  § 134. 01 and f or  conspi r acy t o t or t i ousl y i nt er f er e 

wi t h cont r act .  Al t hough we appl y a di f f er ent  r at i onal e wi t h 

r espect  t o Br ew Ci t y ' s § 134. 01 cl ai ms,  we af f i r m t he cour t  of  

appeal s.    

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶52 Just i ce JON P.  WI LCOX di d not  par t i c i pat e.  

 

                                                 
14 Fer chi l l  Gr oup al so c i t es t o Fr aser  v.  Maj or  League 

Soccer ,  LLC,  97 F.  Supp.  2d 130 ( D.  Mass.  2000)  f or  t he 
pr oposi t i on t hat  " t her e i s  l i t t l e r eason t o t r eat  an 
LLC .  .  .  di f f er ent l y f r om a cor por at i on. "  I d.  at  135.  However ,  
Fr aser  i s i napt .  I n t he appeal  t o t hat  case t he Fi r st  Ci r cui t  
decl i ned t o ext end Copper wel d t o pr ecl ude l i abi l i t y  f or  t he LLC.  
Fr aser  v.  Maj or  League Soccer ,  LLC,  284 F. 3d 47,  59 ( 1st  Ci r .  
2002) ,  cer t .  deni ed,  537 U. S.  885.  Rat her ,  i t  det er mi ned t hat  
Maj or  League Soccer ,  LLC,  shoul d not  be t r eat ed as a s i ngl e 
ent i t y based on t he " di ver si t y of  ent r epr eneur i al  i nt er est s"  of  
i t s  member s and t he f act  t hat  i t s  member s " ar e not  mer e ser vant s  
of  MLS;  ef f ect i vel y,  t hey cont r ol  i t  .  .  .  . "  I d.  at  57.  
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