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editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2004AP2481-CR
(L.C. No. 2002CF314)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai nti ff- Appel | ant - Cr oss- Respondent, FI LED

Ve FEB 23, 2007

Mark D. Jensen,
A. John Voel ker

Acting derk of Suprene
Def endant - Respondent - Cr oss- Appel | ant . Court

APPEAL from an order of the GCrcuit Court for Kenosha
County Circuit Court, Bruce E. Schroeder, Judge. Affirmed in

part; reversed in part; and cause renmanded.

2 JON P. WLCOX J. This case conmes before us on a
petition to bypass the court of appeal s  pursuant to
Ws. Stat. 8 (Rule) 809.60 (2005-06). The State of Wsconsin
appeal ed an order of the Kenosha County Circuit Court, Bruce E.
Schroeder, Judge, denying the admssibility of Julie Jensen's
(Julie) letter to the police and her voicemail nessage and ot her
oral statements to Oficer Ron Kosman (Kosman). The def endant,

Mark D. Jensen (Jensen), cross-appealed the sane order of the
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circuit court denying his notion to exclude statenents Julie
made to her neighbor, Tadeusz W,jt (Wjt), and her son's
teacher, Theresa DeFazi o (DeFazi o).

12 W affirm the order of the circuit court as to its
initial rulings on the admssibility of the various statenents

under Crawford v. Washington, 541 U S. 36 (2004). That is, the

statenments Julie made to Kosman, including the letter, are
"testinonial,” while the statenents Julie mde to Wjt and
DeFazio are "nontestinonial." However, we reverse the circuit

court's decision as to the applicability of the forfeiture by
wr ongdoi ng doctri ne. Today, we explicitly adopt this doctrine
whereby a defendant is deened to have lost the right to object
on confrontation grounds to the admssibility of out-of-court
statenents of a declarant whose unavailability the defendant has
caused. As such, the case nust be remanded to the circuit court
for a determnation of whether, by a preponderance of the
evi dence, Jensen caused Julie's unavail ability, t her eby
forfeiting his right to confrontation.
I

13 A crimnal conplaint charging Jensen with first-degree
intentional homcide in the Decenber 3, 1998, poisoning death of
his wife was filed in Kenosha County on March 19, 2002.

14 At Jensen's prelimnary hearing conducted on April 23,
2002, and May 8, 2002, before the Honorable Carl M Geco, Court
Comm ssi oner, the State presented testinmony from several
w tnesses including Wjt, Kosman, and Detective Paul Ratzburg

(Rat zbur g) .
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15 Wjt testified that just prior to Julie's death, she
gave him an envelope and told him that if anything happened to
her, Whjt should give the envelope to the police. Wit also
stated that during the three weeks prior to Julie's death, she
was upset and scared, and she feared that Jensen was trying to
poison her or inject her wth sonething because Jensen was
trying to get her to drink wine and she found syringes in a
dr awer. Julie also allegedly told him that she did not think
she woul d nmake it through one particul ar weekend because she had
found suspicious notes witten by her husband and conputer pages
about poi soni ng.

16 Kosman testified that he received two voicemails

approximately two weeks prior to Julie's death. Julie told
Kosman in the second voicenail that she thought Jensen was
trying to kill her, and she asked himto call her back. Kosman

returned Julie's call and subsequently went to her honme to talk
with her. Julie told Kosman that she saw strange witings on
Jensen's day planner, and she said Jensen was | ooking at strange
material on the Internet.! Julie also informed Kosman that she
had phot ographed part of his day planner and gave the pictures,
along with a letter, to a neighbor (Wjt). Julie then retrieved
the picture, but not the letter from the neighbor, and gave it

to Kosman telling himif she were found dead, that she did not

L After Julie's death, police seized the conputer in the
Jensen's hone and found that on various dates between Cctober 15
and Decenber 2, 2002, several websites related to poisoning were
visited; including one entitled "Ethylene dycol."
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commt suicide, and Jensen was her first suspect. Kosman al so
testified that in August or Septenber of 1998, Julie told himit
had becone very "cold" in the residence and that Jensen was not
as affectionate as he used to be. She clainmed that when Jensen
came home fromwork, he would imediately go to the conputer.

17 Finally, Ratzburg testified at the prelimnary hearing
that on the day after Julie's death, he received a sealed
envel ope from Wjt. The envelope contained a handwitten
letter,? addressed to "Pleasant Prairie Police Department, Ron
Kosman or Detective Ratzenburg" and bearing Julie's signature

that read as foll ows:

| took this picture [and] am witing this on Saturday
11-21-98 at 7AM This "list" was in nmy husband' s
busi ness daily planner—hnot neant for nme to see, |
don't know what it neans, but if anything happens to
me, he would be ny first suspect. Qur relationship
has deteriorated to the polite superficial. |  know
he's never forgiven ne for the brief affair I had with
that creep seven years ago. Mark lives for work [and]
the kids; he's an avid surfer of the Internet.

Anyway—+ do not snoke or drink. My nother was an
al coholic, so I |imt ny drinking to one or tw a
week. Mark wants me to drink more—with him in the
eveni ngs. | don't. | would never take ny life
because of ny kids—they are everything to ne! I
regul arly t ake Tyl enol [ and] mul ti-vitam ns;

occasionally take OIC stuff for <colds, Zantac, or
| modi um  have one prescription for mgraine tablets,
whi ch Mark use[s] nore than I.

| pray I'm wong [and] nothing happens . . . but | am
suspi cious of Mark's suspicious behaviors [and] fear

2 After conparing the letter to known witing sanples from
Julie, a docunent examner with the State Crine Lab concl uded
that the letter was witten by Julie.

4
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for ny early dem se. However, | will not |eave David
[ and] Dougl as. \%% life's gr eat est | ove,
acconpl i shnent and w sh: "W 3 D s"—Pbaddy (Mark),

Davi d [ and] Dougl as.

18 Following the prelimnary hearing, Jensen was bound
over for trial, and an information charging Jensen with first-
degree intentional homcide was filed. Jensen subsequently
entered a plea of not guilty at his arraignment on June 19,
2002.

19 Among the pretrial notions Jensen filed were notions
challenging the adm ssibility of the letter received by Ratzburg
and the oral statements Julie allegedly nmade to Wjt and Kosnman.
Jensen also challenged the admssibility of oral statenments
Julie purportedly made to her physician, Dr. Richard Borman

(Borman), and her son's teacher, DeFazio.® These notions were

3 The criminal conplaint provides the follow ng summary of
DeFazi o's conversations with Julie on Novenber 25, 1998:

[When | coaxed her, she told ne how she was afraid
her husband was going to kill her |ast weekend. \Wen
| asked her why she thought such a serious thing was
going to happen, she explained why. She had found a
paper listing things to buy in her husband's stuff.
She said it listed syringes and nanes of drugs on it.
Then she said that she thought he mght try to kill

her with a drug overdose and nake it |ook like a
sui ci de. | asked her why she thought he would do
this. She said that there were other things she
couldn't explain. She also wondered aloud if the

drugs were for hinmself, but she didn't ever see him
taking drugs so she didn't think that was the reason
for the list. . . . One other time she had nentioned
that it bothered her how every tine she walked into
the room when her husband was on the conputer, he
al ways turned it off or covered it quickly. She asked
hi m why once, but he said he was doing business stuff,
and he was done.
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extensively briefed and argued before the court. The circuit
court eval uat ed each of Julie's di sput ed statenents
i ndependently to determne its admssibility under the hearsay

rules and the then-governing test of Chio v. Roberts, 448 U. S.

56 (1980). The court ruled that nost, but not all, of the
statenents were admi ssible. Julie's entire in-person statenents
to Kosman and the letter sent to Ratzburg were admtted in their
entirety. The State conceded the voicemails were inadmssible
hear say.

10 On May 24, 2004, Jensen noved for reconsideration on
the admssibility of Julie's statenents in light of the United
States Suprene Court's ruling in Ctawford, 541 U S. 36. After a
hearing on the notion, the circuit court orally announced its
deci sion on June 7, 2004, and concluded that Julie's letter and
voicemails were testinonial and therefore inadm ssible under
Cr awf or d. The court rejected the State's argunent that the

statenents were adm ssible under the doctrine of forfeiture by

wr ongdoi ng. The court also determined that Julie's statenents
to Wjt and DeFazio were nontestinonial, and therefore, the
statenents were not excluded. On August 4, 2004, the circuit

court issued a witten order nenorializing its oral rulings.
111 The State appealed the court's ruling with respect to

Julie's letter and her voicemail message to Kosnman.* Jensen

* The district attorney conceded that the statenments Julie
made to Kosman during a conversation on Novenber 24, 1998, were
testinoni al . Wth respect to these statements, the State is
arguing only that they are adm ssible under the forfeiture by
wr ongdoi ng doctrine, which is discussed in Section |V.
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subsequently cross-appealed the ruling that the statenents of
Wjt and DeFazio were not excluded. After the State and Jensen
had filed opening briefs in the court of appeals, the State
filed a petition to bypass, which Jensen did not oppose. W
granted the petition.
I

12 Reduced to their essence, the appeal and cross-appeal
concern the circuit court's determnations on the testinonial or
nontestinonial nature of various statenments of Julie's that the
State seeks to introduce.® "Although a circuit court's decision
to admt wevidence is ordinarily a matter for the «court's
di scretion, whether the admssion of evidence violates a
defendant's right to confrontation is a question of |aw subject

to independent appellate review" State v. WIllians, 2002 W

58, 253 Ws. 2d 99, 97, 644 N W2d 919 (citing State v. Ball os,

230 Ws. 2d 495, 504, 602 N.Ww2d 117 (C. App. 1999)). For
purposes of that review, the appellate court nust accept the
circuit <court's findings of fact wunless they are clearly
erroneous. State v. Jackson, 216 Ws. 2d 646, 575 N W2d 475
(1998).

®In State v. Manuel, 2005 W 75, 60, 281 Ws. 2d 554, 697
N. W2d 811, this court held that nontestinonial statements still
shoul d be evaluated for Confrontation C ause purposes under the
test of Chio v. Roberts, 448 U S 56 (1980). The circuit
court's findings under Roberts admtting sonme statenments and
excluding others were not reduced to a witten order and they
are not the subject of either the State's appeal or Jensen's
cross- appeal .
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113 "'The Confrontation Clause of the United States and
W sconsin Constitutions guarantee crimnal defendants the right

to confront wi tnesses against them'" State v. Mnuel, 2005 W

75, 936, 281 Ws. 2d 554, 697 N.W2d 811 (quoting State v. Hale,

2005 W 7, 4943, 277 Ws. 2d 593, 691 N.W2d 637); U S. Const.
amend. VI;® Ws. Const. art. |, § 7.7 W generally apply United
States Suprene Court precedents when interpreting these clauses.
Hal e, 277 Ws. 2d 593, {43.

14 In 2004 the U S. Suprene Court fundanentally changed
the Confrontation Cause analysis in Cawford, 541 U S 36.
M chael Crawford was charged and convicted of assault and
attenpted nurder for stabbing a nman, who allegedly tried to rape
Crawmford's wife, Sylvia. 1d. at 38. At trial, the State played
for the jury Sylvia's tape-recorded statenment to the police
describing the stabbing. Id. Sylvia did not testify at trial
due to Washington's marital privilege; the privilege, however,
did not extend to a spouse's out-of-court statenments adm ssible
under a hearsay exception. |d. at 40. Crawf ord contended t hat
this procedure violated his rights wunder the Confrontation
Clause. |1d. Relying on Roberts, the trial court concluded that

the admssion of Sylvia's statenent was constitutionally

® The Sixth Anendment to the United States Constitution
provides that "[i]n all crimnal prosecutions, the accused shall
enjoy the right . . . to be confronted with the wtnesses
against hinf.]"

" Article I, Section 7 of the Wsconsin Constitution states
that "[i]n all crimnal prosecutions the accused shall enjoy the
right . . . to neet the witnesses face to face."
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permssible. 1d. Under Roberts, when an out-of-court declarant
is unavailable, his or her statement is admssible if it bears
an adequate indicia of reliability, which could be satisfied if
the statenment fell wthin a firmy rooted hearsay exception or
bore particularized guarantees of trustworthiness. Roberts, 448
US at 66. The circuit court admtted the statenment on the
|atter ground, and Crawford was convicted. Crawford, 541 U. S
at 40-41. The Washington Court of Appeals reversed, and the
Washi ngton Suprenme Court then reinstated the conviction. 1d. at
41-42.

15 On certiorari, the U S Suprene Court determ ned that
Crawford's constitutional right to confrontation was violated,
and his conviction was reversed. |d. at 68-69. Justice Scali a,
witing for the mjority, announced a nmjor shift in
Confrontation Clause jurisprudence away from the Roberts

reliability standard:

Were testinonial statenents are involved, we do not
think the Framers neant to | eave the Sixth Amendnent's
protection to the vagaries of the rules of evidence,
much | ess to anor phous noti ons of
"reliability.” . . . To be sure, the Cause's
ultimate goal is to ensure reliability of evidence,
but it is a procedural rather than a substantive
guar ant ee. It commands, not that evidence be
reliable, but that reliability be assessed in a
particular manner: by testing in the crucible of
Cross-exam nati on.

ld. at 61. The Court determned that the Confrontation C ause
bars adm ssion of an out-of-court-testinpnial statenent unless
the declarant is unavail able and the defendant has had a prior

opportunity to examne the declarant wth respect to the

9
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st at enent . ld. at 68-69. The Roberts test remains when

nont esti noni al statenents are at issue. See Manuel , 281

Ws. 2d 554, 9154-55; Crawford, 541 U. S. at 68.

16 The Court, unfortunately, did not spell out a
conprehensive definition of what "testinonial" neans. VWhat we
do know is that "[w] hatever else the term covers, it applies at
a mninmumto prior testinony at a prelimnary hearing, before a
grand jury, or at a former trial; and to police interrogations."
Crawford, 541 U S. at 68. The Court also noted that "testinony"
is typically a "'solem declaration or affirmation nade for the
purpose of establishing or proving sonme fact.'" Id. at 51

(quoting An Anerican Dictionary of the English Language (1828)).

"An accuser who nmakes a formal statenent to governnment officers
bears testinony in a sense that a person who nekes a casual
remark to an acquai ntance does not." Id.

117 The Court mentioned various fornulations that had been
proposed to define the "core class of 'testinonial' statenents”
but did not choose anong these fornmulations. [d. at 51-52. In

the Court's words, these formulations all share a comon

nucl eus and then define the C ause's coverage at various |evels

of abstraction around it." 1d. at 52:

[E]x parte in-court testinony or its functiona
equi valent—that is, material such as affidavits,
cust odi al exam nat i ons, prior testinmony that the
defendant was wunable to cross-examne, or simlar
pretrial statenments that declarants would reasonably
expect to be used prosecutorially.

10
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[ E] xtraj udi ci al statenents . . . contained in
formalized testinonial materials, such as affidavits,
depositions, prior testinony, or confessions.

[S]tatenents that were nade under circunstances which
woul d | ead an objective witness reasonably to believe
that the statenment would be available for use at a
later trial.

1d. at 51-52.

18 This court subsequently adopted all three of the
Crawford formulations, and reserved for another day whether
these formulations or perhaps a different fornulation would
become the rule. Manuel , 281 Ws. 2d 554, 139. Applying this
third formulation in Mnuel, we concluded that a wtness's
statenments to his girlfriend, Anna Rhodes (Rhodes), were
nont esti noni al . Derrick Stanps (Stanps), the wtness, told
Rhodes that Manuel had shot the victim 1d., 9. Wen Stanps
was subsequently taken into custody, Rhodes infornmed police that
Manuel had shot the victim 1d. At trial, the State sought to
introduce the statenents Stanps nmade to Rhodes that incrimnated

Manuel . However, Stanps refused to testify, so the State was

forced to admt the statements through the arresting officer.

Id., 113. Manuel argued this violated his right to
confrontation. 1d., {35. W reasoned that statenents "'nade to
| oved ones or acquaintances . . . are not the kind of
menori al i zed, judicial -process-created evi dence of whi ch
Crawford speaks.'" Id., 153 (quoting United States v. Manfre

368 F.3d 832, 838 n.1 (8th Cr. 2004)). Mor eover, we reasoned

that Stanps' girlfriend was not a governnent agent, and there

11
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was no reason to believe that Stanps expected his girlfriend to
report to the police what he told her. Id. (citing People V.
Cervantes, 12 Cal. Rptr. 3d 774, 783 (Cal. C. App. 2004)).
Because the conversation was private wth no eye towards
litigation, we determined the statenents were nontestinonial and
thus subject to Roberts to determne whether there was a
Confrontation Cl ause violation. Id., Y53, 60.

119 In deci di ng subsequent cases i nvol vi ng t he
Confrontation Clause, the US. Suprene Court retained its
position from Crawford that it wuld not define the term
"nontestinonial" beyond the three fornulations of the classes of

testinonial statenents. Davis v. Wshington, 126 S. C. 2266,

2273 (2006) (al so deciding Hamon v. |ndiana). The Court did

find it necessary to slightly expand its previous discussion of

what constitutes testinpbnial statements to resolve the cases

presented, which involved police interrogations. It held as
follows: "Statenents are nontestinonial when nade in the course
of police i nterrogation under ci rcunst ances obj ectively

indicating that the primary purpose of the interrogation is to
enabl e police assistance to neet an ongoing energency." 1d. at
2273.

120 In deciding this case, we are again left with the
three formations of testinonial statenments from Craw ord. Li ke
Manuel, only the third formulation |isted above is applicable to
the statenments at issue in this case, as there was no ex parte
i n-court statenents or extraj udici al statenents nmade in
formalized testinonial materials. For the reasons that follow,

12
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we hold that under the third Crawford formulation and the facts
and circunstances of this case, the <circuit court properly
concluded, as a matter of law, that Julie's statenents to the
police and the letter are testinmonial and Julie's statenents to
her neighbor, W,jt, and her son's teacher, DeFazio, are
nont esti noni al .

121 GCenerally stated, the State argues that in determ ning
whet her a statenent was "made under circunstances which would
lead an objective wtness reasonably to believe that the
statenment would be available for use at a later trial" what
matters is the expectation of a reasonable person in the

declarant's position rather than the subjective purpose of the

particul ar decl ar ant . The State further contends that
gover nnent I nvol venent in creating a statenent S an
i ndi spensabl e feature of a testinoni al st at enment .
Al ternatively, Jensen's basic thrust is that testinonial

statenents need not be elicited by the police, and accusatory
statenents directed to the police are testinonial.

22 The parties' opposing positions represent the standard
schools of thought of Crawford's intended breadth and scope of

testinoni al statenments. See State v. Davis, 613 S. E. 2d 760,

767-68 (S.C. Q. App. 2005). The narrow definition chanpi oned
by Professor Akhil Reed Amar suggests that the Confrontation

Cl ause enconpasses only those "wi tnesses" who testify either
by taking the stand in person or via governnent-prepared
affidavits, deposition, videotapes, and the like.'" Id. at 767

(quoting A. Amar, Confrontation Clause First Principles: A Reply

13
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to Professor Friedman, 86 CGeo. L.J. 1045 (1998)). Amar' s focus

is "what was the comon understandi ng of being a w tness agai nst
soneone during the Founding Era[,]" and he contends that
Crawford is inplicated only when the circunstances surrounding
the statenent are formal. Id.

23 The broader definition is chanpioned by Professor
Ri chard Friedman. Under this school of thought, "'a declarant

should be deened to be acting as a witness when she nakes a

statenent if she anticipates that the statement will be used in
the prosecution or investigation of a crine."" Id. (quoting
Richard D. Friedman, Confrontation: The Search for Basic

Principles, 86 Geo. L.J. 1011, 1040-43 (1998)).
124 We note that there is support for the proposition that
the hallmark of testinonial statenents is whether they are nade

at the request or suggestion of the police. See State .

Barnes, 854 A 2d 208, 211 (Me. 2004). In our view, however, the

Sixth Crcuit's decision in United States v. Croner, 389 F.3d

662 (6th Cir. 2004), aptly describes why such an inquiry is

i nsufficient under Crawford:

| ndeed, the danger to a defendant mght well be
greater if the statenent introduced at trial, wthout
a right of confrontation, is a statenent vol unteered
to police rather than a statenent elicited through
formalized police interrogation. One can inmagine the
tenptation that soneone who bears a grudge m ght have
to volunteer to police, truthfully or not, information
of the commssion of a crinme, especially when that
person is assured he wll not be subject to
confrontation. . . . If the judicial system only
requi res cross-exam nation when soneone has formally
served as a wtness against a defendant, t hen
Wi tnesses and those who deal with them w Il have every

14
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i ncentive to ensure t hat t esti nony IS gi ven
informal ly. The proper inquiry, then, is whether the
declarant intends to bear testinony against the
accused. That intent, in turn, may be determ ned by
gueryi ng whet her a r easonabl e per son in t he

declarant's position would anticipate his statenent
being used against the accused in investigating and
prosecuting the crine.

Id. at 675. Thus, we believe a broad definition of testinonial
is required to guarantee that the right to confrontation is
preserved. That is, we do not agree with the State's position
that the governnment needs to be involved in the creation of the
statement.® W believe such a narrow definition of testinonial
could create situations where a declarant could nefariously

incrimnate a defendant.

8 W note that recently in State v. Henphill, 2005 W App
248, 287 Ws. 2d 600, 707 N.W2d 313, the court of appeals held
that a declarant's spontaneous statenent to responding police
officers inplicating the defendants in a crime was deened
nontestinonial. The court reasoned, in part as foll ows:

The statenent nmade by [the declarant] in the instant
case does not fall into any of the identified
categories of "testinonial" statenents. This was not
a statenment extracted by the police with the intent
that it would be used later at trial. It was not an
interrogation situation. [ The declarant] offered the
statenent w thout any solicitation from police. It
was a spontaneous statenent made to a responding
police officer. Like the foreign cases cited by the
State in its brief, the [declarant's] statenment was
offered unsolicited by the victim or wtness, and was
not generated by the desire of the prosecution or
police to seek evidence against a particul ar subject.

Id., 111. W do not read Crawford in such a restrictive |ight.
Under the definition of testinonial adopted today we mnust
overrul e Henphill.

15
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25 The State cites to United States v. Sumers, 414 F.3d

1287 (10th Gr. 2005), for its contention that the subjective
purpose of the declarant is not inportant to the analysis.
However, this is not a correct interpretation of the Summers
deci si on. The Tenth Crcuit concluded that "the 'common
nucl eus' present in the formulations which the Court considered

centers on the reasonable expectations of the declarant.” | d.

at 1302 (enphasis added) (citation omtted). The Tenth Circuit
rejected the narrow approach argued in this case by the State,
and held that "an objective test focusing on the reasonable
expectations of the declarant under the circunstances of the
case nore adequately safeguards the accused's confrontation
right and nore closely reflects the concerns underpinning the

Si xth Amendnent. " Id. (citing Confrontation: The Search for

Basic Principles, supra, at 1040-43). In other words, "a

statenent is testinonial if a reasonable person in the position
of the declarant would objectively foresee that his statenent
m ght be used in the investigation or prosecution of a crine.”
£9

126 Wth these considerations in mnd, we turn to the
facts and circunstances of this case. We begin first with the

statenents Julie mde in her letter. The circuit court

® As noted in Summers, other federal circuits have created
sim lar standards. United States v. Summers, 414 F.3d 1287,
1302 n.9 (10th Cr. 2005) (citing United States v. Croner, 389
F.3d 662 (6th Gr. 2004); United States v. Hendricks, 395 F.3d
173 (3d Cir. 2005); United States v. Saget, 377 F.3d 223 (2d
Cir. 2004)).

16
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concluded that the letter was testinonial as it had no apparent
purpose other than to "bear testinony" and Julie intended it
excl usi vely for accusatory and prosecutori al pur poses.
Furthernmore, the <circuit court stated, "I <can't inmgine any
other purpose in sending a letter to the police that is to be
opened only in the event of her death other than to nmake an
accusatory statenent given the contents of this particular
letter." | ndeed, the letter even referred to Jensen as a
"suspect."

127 In light of the standard set out above, we conclude
that wunder the circunstances, a reasonable person in Julie's
position would anticipate a letter addressed to the police and
accusi ng anot her of nurder would be available for use at a later
trial. The content and the circunstances surrounding the letter
make it very clear that Julie intended the letter to be used to
further investigate or aid in prosecution in the event of her
deat h. Rat her than being addressed to a casual acquai ntance or
friend, the letter was purposely directed toward | aw enforcenent
agents. The letter also describes Jensen's alleged activities
and conduct in a way that clearly inplicates Jensen if "anything
happens" to her.

128 Furthernore, the State insists that the letter is
nont esti noni al because it was created before any crine had been
commtted so there was no expectation that the letter would
potentially be available for use at a later trial. However,
under the standard we adopt here it does not matter if a crine
has al ready been commtted or not. The focus of the inquiry is
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whet her a "reasonable person in the position of the declarant
woul d objectively foresee that his statement mght be used in
the investigation or prosecution of a crime." 1d. W conclude
that the letter clearly fits within this rubric.

129 Perhaps nost tellingly, Julie's letter also resenbles
Lord Cobhamis letter inplicating Sir Walter Raleigh of treason
as discussed in Cawford, 541 U.S. at 44. At Raleigh's trial, a

prior examnation and letter of Cobham inplicating Raleigh in

treason were read to the jury. | d. Ral ei gh demanded t hat
Cobham be called to appear, but he was refused. | d. The jury
ultimately convicted Raleigh and sentenced him to death. Id.

In the Suprene Court's view, it was these types of practices
that the Confrontation C ause sought to elimnate. 1d. at 50.
VWiile Julie's letter is not of a formal nature as Cobhams
letter was, it still is testinonial in nature as it clearly
inplicates Jensen in her nurder. If we were to conclude that
her letter was nontestinonial, we would be allow ng accusers the
right to make statenents clearly intended for prosecutorial
pur poses w thout ever having to worry about being cross-exam ned
or confronted by the accused. W firmMy believe Crawford and
the Confrontation C ause do not support such a result.

130 For many of the sanme reasons, we also determ ne that

the voicemails to Kosman are testinonial.!®® The crux of Julie's

0 Additionally, although the «circuit court considered
whet her the adm ssion of the voicemails violated the
Confrontation C ause wunder Crawford, the <court already had
excl uded the voicenails as inadm ssible hearsay. Thus, even if
the voicenmails are nontestinonial, they nust still be excluded
under Roberts, 448 U S. 56.
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message was that Jensen had been acting strangely and |eaving
himself notes Julie had photographed and that she wanted to
speak with Kosman in person because she was afraid Jensen was
recording her phone conversations. Again, the circuit court
determ ned that these statenents served no other purpose than to
bear t esti nony and wer e entirely for accusatory and
prosecutorial purposes. Furthernore, Julie's voicenmail was not
made for enmergency purposes or to escape from a perceived
danger. She instead sought to relay information in order to
further the investigation of Jensen's activities. Thi s
distinction convinces us that the voicemails are testinonial.

See Pitts v. State, 627 S.E.2d 17, 19 (Ga. 2006) ("Were the

primary purpose of the telephone call is to establish
evidentiary facts, so that an objective person would recognize
that the statenent would be used in a future prosecution, then
that phone <call 'bears testinony' against the accused and
inplicates the concerns of the Confrontation C ause.").

131 Finally, we consider the statenents Julie nade to Wjt
and DeFazi o. Jensen argues that if the circunstances reveal
that the declarant believed her statenments to nongovernnental
actors would be passed on to law enforcenent officials, those
statenents are testinonial. VWile we reiterate that
governnmental involvenent is not a necessary condition for
testinonial statenents, we conclude that under the circunstances
of this case, Julie's statenents to W)t and DeFazio were
nont esti noni al . Essentially, we are not convinced that
statenents to a neighbor and a child' s teacher, wunlike the
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letter and voicemails—which were directly intended for the
police—were nmade under circunstances which would lead a
reasonabl e person in the declarant's position to conclude these
statenents woul d be available for later use at a trial.

132 Qur decision in Mnuel, 281 Ws. 2d 554, guides us to
t hi s concl usi on. In Manuel, we determ ned that statenments nade
to loved ones or acquaintances are not the nenorialized type of
statenments that Crawford addressed. Id., 953. Mor eover, we
determined that the witness's girlfriend was not a governnenta
agent, and there was no reason to believe the decl arant expected
his girlfriend to report to the police what he told her. Id.
Here, Julie confided in Wjt and DeFazio about the declining
situation in the Jensen household and are wholly consistent with
the statenents of a person in fear for her life. As one court
put it, "when a declarant speaks w th her neighbor across the
backyard fence, she has much less of an expectation that the
government w Il nmake prosecutorial wuse of those statenents.”

State v. M zenko, 127 P.3d 458, (Mont. 2006); see also Conpan

v. People, 121 P.3d 876, 880-81 (Colo. 2005) (holding that
victims statenent to an acquai ntance nade after an assault were
nont esti noni al ).

133 In essence, we conclude that Julie's statenents were
informally made to her neighbor and her son's teacher and not
under circunstances which would |ead an objective witness to
reasonably conclude they would be available at a later trial

and as such are nontestinonial. See Crawford, 541 U S at 51

("An accuser who makes a formal statenent to governnent officers
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bears testinony in a sense that a person who nmkes a casual
remark to an acquai ntance does not.").

134 In sum under Crawford, we conclude that Julie's
letter and voicenail nessages are testinonial, while her
statenents to Wjt and DeFazio are nontestinonial. W now turn
to a discussion of the State's argunent regarding the forfeiture
by wrongdoi ng doctri ne.

|V

135 Essentially, the forfeiture by wongdoing doctrine
states that an accused can have no conplaint based on the right
to confrontation about the use against him or her of a
declarant's statenment if it was the accused's wongful conduct
that prevented any cross-exam nation of the declarant. In this
case, the State argues that Julie's statenents, even if
testinonial, should be admtted if the State can prove, by a
preponderance of the evidence, that Jensen nurdered his wfe
For support of this argunent, the State contends we |00k no
further than Craw ord.

136 As discussed in Crawford, the right of confrontation

IS nost naturally read as a reference to the right of
confrontation at comon law, admtting only those exceptions
established at the tinme of the founding. As the English

authorities [] reveal, the comon law in 1791 conditioned

1 vhile we conclude that Julie's statenments to Wjt and
DeFazio were nontestinonial, this is not the same as concl udi ng
that they are adm ssible. Wen considering the adm ssibility of
such evidence, the test from Roberts, 448 U S. 56, applies.
Manuel , 281 Ws. 2d 554, 960.
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adm ssibility of an absent W thess's exam nation on
unavailability and a prior opportunity to cross-examne."
Crawford, 541 U S. at 54. The Court recognized that there may
have been some exceptions to the general rule of exclusion of
hearsay evidence, but "there is scant evidence that exceptions

were invoked to admt testinonial statenents against the accused

inacrimnal case." 1d. at 56. Here, the Court noted that one
such deviation was for dying declarations; however, Crawford did
not decide whether the Sixth Amendnent incorporated such an
exception for testinonial dying declarations. Instead, the
Court stated that "[i]f this exception nust be accepted on
historical grounds, it is sui generis.” 1d. at 56 n.6.

137 After this discussion of historical exceptions to the
Confrontation Cause, the Court turned its focus to the
abrogation of the Roberts analysis to testinonial statenents.

In this discussion, the Court nade the follow ng statenent:

The Roberts test allows a jury to hear evidence,
untested by the adversary process, based on a nere

judicial determnation of reliability. It thus
replaces the <constitutionally prescribed nethod of
assessing reliability with a wholly foreign one. I n

this respect, it is very different from exceptions to
the Confrontation Clause that nake no claim to be a
surrogate nmeans of assessing reliability. For
exanple, the rule of forfeiture by wongdoing (which
we accept) extingui shes confrontation clainms on
essentially equitable grounds; it does not purport to
be an alternative neans of determning reliability.
See Reynolds v. United States, 98 U S. 145, 158-59
(187[8]).

Id. at 62.
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138 Reynolds was one of the first federal decisions to
el aborate on the forfeiture by wongdoing doctrine. In
Reynol ds, the defendant, George Reynolds, clained that his right
to confront a witness was violated when the |ower court admtted
into evidence testinony that was given at a former trial for the
sane offense with the sanme parties but under another indictnent.
Reynolds, 98 U.S. at 153. The w tness, who was the alleged
second wfe of the accused, testified at a forner trial against
Reynol ds. Id. at 160. At the fornmer trial, the accused was
present during her testinony and given the full opportunity to
cross-examne the witness. 1d. at 161. Prior to and after the
commencenent of the second trial, an officer attenpted to
deliver a subpoena to the witness but was unsuccessful on three
separate occasions. Id. at 159-60. The trial court
subsequently ruled that the wtness's previous testinony could
be admtted at trial because Reynolds did not refute that he had
been instrumental in concealing or keeping the wtness away.
Id. at 160.

139 The Reynolds Court began its analysis wth the

fol | ow ng:

The Constitution gives the accused the right to a
trial at which he should be confronted wth the
W tnesses against him but if a witness is absent by
his own wongful procurenent, he cannot conplain if
conpetent evidence is admtted to supply the place of
that which he has kept away. The Constitution does
not guarantee an accused person against the legitimte
consequences of his own wongful acts. It grants him
the privilege of being confronted wth the wtnesses
against him but if he voluntarily keeps the w tnesses
away, he cannot i nsi st on his privilege. I f,
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therefore, when absent by his procurenent, their
evidence is supplied in some |awful way, he is in no
condition to assert that his constitutional rights
have been vi ol at ed.

Id. at 158. In other words, while the Constitution does grant a
privilege of confronting ones accusers, that privilege is |ost
if the accuser causes the witness's unavailability at trial.

140 Since the Reynolds decision, the Court has continued
to acknow edge the concept that a defendant can forfeit through

m sconduct his or her confrontation rights.'®> See, e.g., Diaz v.

United States, 223 U S. 442, 451-53 (1912) (holding that a

def endant waives!® right to object to a hearsay statement on

confrontation grounds when he or she offers the statenent);

12 The forfeiture by wongdoing doctrine did not arise
related to the Court's holding in Davis v Washington, 126 S. C
2266, 2273 (2006), but the Court addressed it because the

States, and their amci, raised it as an issue. Seem ngly as
dicta, the Court stated the following: "W reiterate what we
said in Crawf ord: t hat "the rule of forfeiture by
wrongdoing . . . extinguishes confrontation cl ai s on
essentially equitable grounds.’ That is, one who obtains the
absence of a witness by wongdoing forfeits the constitutional
right to confrontation.” Id. at 2280 (quoting Crawford v.

Washi ngton, 541 U.S. 36, 62 (2004)) (citations onitted).

13 Al'though Diaz v. United States, 223 U S. 442, 451-53
(1912), and other courts have used the term waiver in this
context, we conclude the term forfeiture is nore appropriate
"because the phrase 'forfeiture by wongdoing' better reflects
the legal principles that underpin the doctrine." Comonweal t h
v. Edwards, 830 N E 2d 158, 168 n.16 (Mass. 2005). That is,
there is an inportant distinction between the concept of waiver
and forfeiture. "Unlike waiver, which requires a know ng and
intentional relinquishnent of a known right, forfeiture results
in the loss of a right regardless of the defendant's know edge
thereof and irrespective of whether the defendant intended to
relinquish the right.” United States v. Goldberg, 67 F.3d 1092,
1100 (3d Gir. 1995).
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Snyder v. Mssachusetts, 291 U S 97, 106 (1934) overruled

by Malloy v. Hogan, 378 U.S. 1 (1964) (holding that defendant

was perm ssibly excluded from going to view the scene of the
crime as part of his trial. In dicta, Justice Cardozo stated
t hat , "[nNJ]o doubt the privilege [afforded by the Sixth
Amendnment] may be lost by consent or at tines even by

m sconduct”); and Illinois v. Alen, 397 US. 337, 343 (1970)

(holding that a defendant can lose his right to be present at
trial, if after a warning by the judge, he continues his
di sruptive behavior).

141 The Ei ghth Crcuit appears to be the first federal
court to apply the forfeiture doctrine to a situation where the
def endant had no prior opportunity to cross-exam ne the w tness.

See United States v. Carlson, 547 F.2d 1346 (8th Cr. 1976),

cert. denied, 431 US. 914 (1977). Carl son held that the

def endant waived his right to confrontation when he intimdated
a wtness into not testifying at trial; therefore the adm ssion
of the witness's prior grand jury testinony was permssible.
Id. at 1360.

142 The Carlson <court first noted that "[t]he Sixth
Amendnent does not stand as a shield to protect the accused from
his own m sconduct or chicanery.” 1d. at 1359 (citing D az, 223
U S at 458; Reynolds, 98 U S. at 159). The court acknow edged
the distinction between its case and Reynolds, in that Reynol ds
was afforded the opportunity to cross-exanine the witness at the
time the former testinony was recorded. Id. at 1359 n.12.
Carl son, however, was never afforded such an opportunity. Id.
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In the Eighth Grcuit's view, "[t]o that extent, this case
presents a nore difficult question than Reynol ds. However, by
focusing on the defendant's conduct . . . there is a simlarity
and we are guided by the precept articulated in Reynolds that
'no one shall be permtted to take advantage of his own wong.'"
Id. (quoting Reynolds, 98 U S. at 159). Utimately, the court
believed that permtting the defendant to "profit from such
conduct would be contrary to public policy, comobn sense and the
underlying purpose of the confrontation clause.” [d. at 1359.
However, the court did not go so far as to say that al
extrajudicial statenents may be admtted. Id. at 1360 n.14.
Earlier in its opinion, the E ghth Crcuit concluded that the
witness's grand jury testinony was adm ssible hearsay pursuant
to the residual exception of the Federal Rules of Evidence. 1d.
at 1353-55. In other words, the court determ ned that Carlson's
right to confrontation was forfeited by msconduct and the
di sputed statenent was adm ssible under the residual hearsay
excepti on.

43 Subsequent to Carlson and a host of other cases from
various federal and state jurisdictions, the forfeiture by
wr ongdoi ng doctrine was codified in 1997 in the Federal Rules of
Evi dence as a hearsay exception. Fed. R Evid. 804(b)(6). This

rule reads as foll ows:

Rul e 804. Hearsay Exceptions; Decl arant Unavail abl e
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(b) Hearsay exceptions. The followng are not
excluded by the hearsay rule if the declarant is
unavail abl e as a w t ness:

(6) Forfeiture by wongdoing. A statement offered
against a party that has engaged or acquiesced in
wrongdoing that was intended to, and did, procure the
unavail ability of the decedent as a w tness.

Fed. R Evid. 804(b)(6). The Advisory Committee on Rules
enacted such a rule because it believed there was a need for "a
prophylactic rule to deal with abhorrent behavior 'which strikes
at the heart of the system of justice itself."" Not es of
Advi sory Commttee on Rul es—2997 Anmendnents to Federal Rules of

Evi dence (quoting United States v. Mastrangelo, 693 F.2d 269,

273 (2d Cr. 1982), «cert. denied, 467 U S 1204 (1984)).

Furthernore, the Commttee recognized that "[e]very circuit that
has resolved the question has recognized the principle of
forfeiture by msconduct, although the tests for determning
whether there is forfeiture have varied." Id. (list of cited
cases omtted).

44 One notable exanple of a post-Fed. R Evid. 804(b)(6)
decision is United States v. Enery, 186 F.3d 921 (8th G

1999) . In Enery, the court concluded that the defendant
forfeited his right to confrontation under Carlson, 547 F.2d
1346, and further he forfeited his right to object on hearsay
grounds under Fed. R Evid. 804(b)(6). Enery asserted that the
adm ssion of hearsay statenments of a federal informant he was
charged with nmurdering violated his right to confrontation. |1d.

at 926. Enmery argued that the principles of the forfeiture by
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wrongdoi ng doctrine as stated in Fed. R Evid. 804(b)(6) "should
apply only in a trial on the underlying crinmes about which he
feared [the informant] would testify, not in a trial for

murdering her." 1d. The Emery court concl uded the follow ng:

W believe that both the plain neaning of Fed. R
Evid. 804(b)(6) and the manifest object of the
principles just outlined mandate a different result.
The rule contains no limtation on the subject matter
of the statenents that it exenpts from the prohibition
on hearsay evidence. Instead, it establishes the
general proposition that a defendant may not benefit
from his or her wongful prevention of future
testinony from a wtness or potential W t ness.
Accepting M. Enery's position would allow him to do
just that.

Id. Thus, the court held that Enmery forfeited his right to
obj ect on both confrontation and hearsay grounds.

145 Since the release of Crawford, many jurisdictions have
ei ther adopted the forfeiture by wongdoing doctrine if they had
not done so before, or they have expanded the doctrine to
enconpass nore testinonial statenents. For exanple, in State v.
Meeks, 88 P.3d 789 (Kan. 2004), the defendant, Meeks, shot G een
during a fight in the street. 1d. at 791. The first officer on
the scene asked G een who shot him and he responded, "Meeks
shot ne." Id. at 792. This statement was l|ater admtted at
trial, and after Meeks was convicted, he argued on appeal his
right to confrontation had been violated when the trial court
admtted the statenent because the statenent |acked adequate
indicia of reliability. 1d. at 792-93.

146 The Kansas Suprene Court, citing to Reynolds, held

that a defendant forfeits his right to confrontation, and waives
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any hearsay objections if the witness's absence was due to the
def endant's w ongdoi ng. Id. at 794, The Meeks court fully
recogni zed that the wunderlying crinme and the crine by which
Meeks rendered the w tness unavailable were the same, but the
court concluded this was immterial to the analysis. For
support, Meeks quoted an amcus brief of Crawford authored by a

nunber of |aw professors and ultimately concluded the foll ow ng:

"If the trial court determines as a threshold matter
that the reason the victim cannot testify at trial is
that the accused nmurdered her, then the accused should
be deemed to have forfeited the confrontation right,
even though the act with which the accused is charged
is the sane as the one by which he allegedly rendered
the w tness unavail able."

ld. at 794 (citing Richard D. Friedman, Confrontation and the

Definition of Chutzpa, 31 Israel L. Rev. 506 (1997) [hereinafter

Chut zpa]) .

147 1ndeed, Professor Friednman, a renowned expert on
Confrontation Clause law, was one of the first to argue for a
broad forfeiture by wongdoing doctrine. I n Chutzpa, Professor
Friedman argued that identity between the victim and the
decl arant should not have any bearing on whether to apply what
he phrased as the "reflexive forfeiture principle.” Chut zpa,

supra, at 521.

| do not believe [] that this identity presents a

reason not to apply the forfeiture principle. The
identity should not distract us fromthe inportance of
deciding the evidentiary predicate. If the predicate
is true, then . . . the defendant's inability to
confront the declarant is attributable to his own
m sconduct. And if that is true, the defendant should

not be able to keep the declarant's statenent out of

29



No. 2004AP2481- CR

evidence by a claim of the confrontation right. A
court should not decline to decide the predicate
guestion, for evidentiary purposes, sinply because the
same question nust also be decided in naking the
bottom|ine determ nation of guilt.

Id. at 522.

148 After Crawford was rel eased, Friedman again reiterated
his view on the forfeiture by wongdoing doctrine in an article
exploring the meaning of "testinonial" statenents. See Richard

D. Friedman, Gappling with the Maning of "Testinonial", 71

Brook. L. Rev. 241 (2005). In discussing whether a crime has to

al ready have been conmtted in order for a statement to be

considered testinonial, Friedman gave the follow ng exanple:
"Not necessarily: here | have in mnd the cases in which an
event ual murder victim fearing her assai |l ant, tells a

confidante information to be used in the event that he does in
fact assault her and render her unable to testify. . . . Again,
forfeiture is probable in this situation.” Id. at 250 n.27

4

49 O her post-Crawford decisions also aid our analysis.?

One of the nost persuasive for our purposes is United States v.

Garci a- Meza, 403 F.3d 364 (6th Gr. 2005). In that case,

Garcia-Meza was on trial for the first-degree nurder of his

w fe, Kathleen. ld. at 367. Five nonths prior to her nurder,

Y4 Other cases in which courts have applied the forfeiture
by wongdoing doctrine to situations where the defendant is
charged wth the sane homcide that rendered the declarant
unavail abl e include the foll ow ng: People v. More, 117 P.3d 1
(Colo. Ct. App. 2004) (applying simlar reasoning as State v.
Meeks, 88 P.3d 789 (Kan. 2004)); Conzalez v. State, 155 S . W3d
603 (Tex. App. 2004) (sane); and United States v. Mayhew, 380 F.
Supp. 2d 961 (S.D. Chio 2005) (sane).
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Garci a-Meza had assaulted Kathleen, and the district court
permtted the government to introduce testinony from the
investigating officers about what Kathleen told them Id. at
369. After his conviction, Garcia-Mza argued that adm ssion of
this evidence violated his Confrontation C ause rights. 1d.

150 Wthout deciding whether Kathleen's statements were
testinmonial or not, the Sixth Circuit determ ned that Gar ci a-
Meza had forfeited his right to confront Kathleen because his
wrongdoi ng was responsible for her unavailability. Id. at 370
(citing Crawford, 541 U S 36; Reynolds, 98 U S. 145). After
noting that it was undisputed that Garcia-Meza killed his wfe,*®
the Sixth Grcuit dispelled the notion that in order for the
forfeiture by wongdoing doctrine to apply, Garcia-Meza had to
commt the murder with the specific intent to prevent her from
testifying:

There is no requirenent that a defendant who prevents
a wtness from testifying against him through his own
wrongdoing only forfeits his right to confront the
W t ness wher e, in procuring t he W tness's
unavailability, he intended to prevent the wtness
fromtestifying. Though the Federal Rules of Evidence
may contain such a requirenment, the right secured by
the Sixth Amendnent does not depend on, in the recent
words of the Suprenme Court, "the vagaries of the Rules
of Evidence." The Suprene Court's recent affirmation
of the "essentially equitable grounds” for the rule of
forfeiture strongly suggests t hat t he rule's
applicability does not hinge on the wongdoer's
noti ve. The Defendant, regardless of whether he

15 Garcia-Meza's defense was that he did not have the
necessary preneditation for first-degree nurder because he was
t oo i ntoxicated. United States v. Garcia-Mza, 403 F.3d 364,
367 (6th Cir. 2005).
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intended to prevent the wtness from testifying
against him or not, would benefit through his own
wrongdoing if such a witness's statenments could not be
used against him which the rule of forfeiture, based
on principles of equity, does not permt.

ld. at 370-71 (internal citations omtted).

51 The general tineline of events in Garcia-Mza and this

case are substantially simlar. Specifically, in Garcia-Mza

the events of the case played out as follows: (1) the decl arant
gave a statenent; (2) the defendant commts a crine rendering
t he decl arant unavailable; (3) the defendant is charged with the
declarant's death; and (4) the governnent seeks to introduce the
declarant's prior statenment. The difference between these cases

is that there was no dispute in Garcia-Mza that the defendant

was responsible for the declarant's unavailability. However, we
do not believe that this distinction neans the forfeiture by
wrongdoi ng doctrine cannot apply. If the «circuit court
determnes, in a pre-trial decision by the court, that Jensen
caused his wfe's wunavailability, then the forfeiture by
wrongdoi ng doctrine applies to Jensen's confrontation rights,
and ot herw se testinonial evidence may be adm tted.

52 In essence, we believe that in a post-Crawford world
the broad view of forfeiture by wongdoing espoused by Friednan
and utilized by various jurisdictions since Crawford' s rel ease
is essential. 1In other words, after "[n]Joting the broad enbrace
of the doctrine” by courts nationwde and "recognizing the
conpelling public policy interests behind its enactnent,”

Commonweal th v. Edwards, 830 N E. 2d 158, 165 (Mass. 2005), we
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elect to adopt the forfeiture by wongdoing doctrine in
W sconsi n.
\Y
153 Having concluded the forfeiture by wongdoi ng doctrine
is appropriate in Confrontation C ause cases, we now anal yze the
appropriate standard of review for the circuit court to apply on
remand.

54 As Justice Prosser noted in his concurrence in Hale,

most jurisdictions require proof of the defendant's wongdoing
by a preponderance of the evidence. Hale, 277 Ws. 2d 593, 9196
(Prosser, J., concurring) (citing Enery, 186 F.3d at 927; United
States v. Wite, 116 F.3d 903, 912 (D.C. Cr. 1997); United

States v. Houlihan, 92 F.3d 1271, 1280 (1st Gr. 1996); Steele

v. Taylor, 684 F.2d 1193, 1201 (6th Cr. 1982); United States v.

Rivera, 292 F. Supp. 2d 827, 831 (E.D. Va. 2003) ; State .

Hal l um 606 N W2d 351, 355-56 (lowa 2000)). See al so Edwards,

830 N.E.2d at 172 nn. 24, 25 (collecting cases). A few courts,
however, wuse the "clear and convincing evidence" standard of

pr oof . Hal e, 277 Ws. 2d 593, 196 (citing United States V.

Thevis, 665 F.2d 616, 631 (5th Cr. 1982); People v. Gles, 19

Cal. Rptr. 3d 843, 848 (Cal. Ct. App. 2004)).

55 dCiting to Professor Friedman's view, Jensen argues
that "given the inportance of the confrontation right, the court
should not hold that the accused has forfeited it unless the
court is persuaded to a rather high degree of probability that
the accused has rendered the declarant wunavail able." Chut zpa,
supra, at 519. In other words, Jensen argues that given the
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seriousness of the charges against him and given the presunption
that he is innocent until proven guilty, a higher standard of
cl ear and convi nci ng evi dence shoul d be used.

156 As noted by one court, "[r]Jequiring the court to
deci de by a preponderance of the evidence the very question for
which the defendant is on trial my seem at first glance,

troubl esone."” United States v. Mayhew, 380 F. Supp. 2d 961, 967

(S.D. Chio 2005). For the following reasons, however, the

Mayhew court, like the jurisdictions cited in the Hale

concurrence, concluded that equitable considerations demand such
a result. The court based its conclusion on the "equitable
principles outlined in Crawford, the jury's ignorance of the
court's threshold evidentiary determ nation, and the anal ogous
evidentiary paradigm of conspiracy.” Id. at 968. On this |ast
poi nt, Mayhew aptly describes the simlarity between conspiracy
and the application of the forfeiture by wongdoing doctrine and

why the idea of "bootstrapping" should not be worrisone to us:

For exanple, statenents offered against a defendant to
prove his participation in a charged conspiracy are
adm ssi bl e i f t he court first finds, by a
preponderance of the evidence, that the conspiracy for
which defendant is on trial existed. Bourjaily v.
United States, 483 U S 171, 175-76 (1987)

The sanme principle applies to the forfeiture doctrine
when the court makes a prelimnary determnation as to
whet her the defendant commtted the crime for which he
is [] charged. See Enery, 186 F.3d at 926 (basing its
approach to the forfeiture doctrine on the co-
conspirator cases, noting "the functional simlarity
of the questions involved . . . ."); see also Wite,
116 F.3d at 912 ("[T]he forfeiture finding is the
functional equivalent of the predicate factual finding
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that a court nust make before admtting hearsay under
t he co-conspirator exception.").

Id. W agree with the reasoning of Mayhew, and the nultitude of
other jurisdictions and adopt a preponderance of the evidence
st andar d. *°

157 In short, we adopt a broad forfeiture by wongdoing
doctrine, and conclude that if the State can prove by a
preponderance of the evidence that the accused caused the
absence of the witness, the forfeiture by wongdoing doctrine
will apply to the confrontation rights of the defendant.

Vi

158 To conclude, we affirm the order of the circuit court
as to its initial rulings on the admssibility of the various
statenments under Crawford, 541 U S. 36. That is, the statenents
Julie nmade to Kosman, including the letter, are testinonial,
while the statenents Julie mde to W,jt and DeFazio are
nont esti noni al . However, we reverse the «circuit court's
decision as to the applicability of the forfeiture by wongdoi ng
doctri ne. Today, we explicitly adopt this doctrine whereby a
defendant is deenmed to have lost the right to object on
confrontation grounds to the admssibility of out-of-court
statenents of a declarant whose unavailability the defendant has

caused. As such, the cause nust be renmanded to the circuit

16 Related to the proper burden of proof, the Court in Davis
stated the followng: "W take no position on the standards
necessary to denonstrate such forfeiture, but federal courts
using Federal Rule of Evidence 804(b)(6), which codifies the
forfeiture doctrine, have generally held the Governnment to the
pr eponder ance- of -t he- evi dence standard.™ Davis, 126 S. C. at
2280 (citations omtted).
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court for a determnation of whether, by a preponderance of the
evi dence, Jensen caused Julie's unavail ability, t her eby
forfeiting his right to confrontation.

By the Court.—Fhe order of the circuit court is affirmed in

part; reversed in part; and the cause is remanded.
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59 LOQUS B. BUTLER, JR, J. (concurring in part,
dissenting in part). The Confrontation Cause of the Sixth
Amendnent to the United States Constitution provides: "In all
crim nal prosecuti ons, t he accused shal | enj oy t he
right . . . to be confronted with the wtnesses against hinf
(enmphasi s added). Article |, section 7 of the Wsconsin
Constitution simlarly provides: "In all crimnal prosecutions
the accused shall enjoy the right . . . to nmeet the wtnesses

face to face" (enphasis added).! The operative word in each of
these constitutional provisions is the word "all". Nei t her
provision creates a homcide exception to the constitutiona
guarantee of confrontation. Yet, the nmgjority's msconception
of the doctrine of forfeiture by wongdoing does precisely that,
defeating the confrontati on guarantee contained within the state
and federal constitutions. Moreover, the majority fails to

properly apply the recent decision of Davis v. Wshington, 547

us. _, 126 S. CO. 2266 (2006), in ascertaining whether
statenents mnmade to certain wtnesses in this case are
testinmonial or nontestinonial. Accordingly, | respectfully

concur in part, and dissent in part.
I
60 At issue in this case are nunerous statenents nade by

the homcide victim Julie Jensen (Julie), to her neighbor,

L' As the nmajority notes, we generally apply United States
Suprene Court precedents when interpreting these clauses.
Majority op., 113.
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Tadeusz Wjt (Wjt), police officer Ron Kosman (Kosman), her
physician, Dr. Richard Borman (Borman), and her son's teacher,
Theresa DeFazio (DeFazio), as well as a letter she wote to
Detective Paul Ratzburg (Ratzburg). The ~circuit court on
Septenber 4, 2003, reviewed over 100 statenents nade by Julie
and evaluated the reliability of these statenents using the

bal ancing test established in Chio v. Roberts, 448 U S. 56

(1980) . The court ruled that parts of many of her statenents
were not excluded, while other parts were excl uded. The court
also reserved its ruling with respect to sone of the statenents
until the trial, and reserved the right to reverse itself based
on how the evidence was offered at trial. In addition, Julie's
i n-person statenents to Kosman and her letter to Ratzburg were
admtted in their entirety.

161 Mark Jensen (Jensen), the defendant, noved for
reconsideration on the admssibility of Julie's statements in

light of the United States Suprenme Court ruling in Crawford v.

Washi ngton, 541 U S. 36 (2004). After a hearing, the circuit
court concluded that Julie's letter to Ratzburg and voicemil
nmessages to Kosman were testinonial and therefore inadm ssible
under Crawf ord. The circuit court also determned that Julie's
statenents to Wjt and DeFazio were nontestinonial, and,
therefore, the court's prior rulings on the admssibility of
such statenents remained in effect.

62 The mgjority concludes that the statenents that Julie
Jensen nade to Kosman prior to her death and the statenents nmade

by her in her letter to Ratzburg constitute testinonial
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evidence, while the statenents she nmade to Wjt and DeFazio
constitute nontestinonial evidence.? Majority op., fT2. The
maj ority concludes that the nontestinonial evidence was properly
admtted at trial. Majority op., 958. As to the testinonial
evi dence, however, the nmmjority adopts a broad forfeiture by
wr ongdoi ng doctrine and renmands the case to the circuit court to
determ ne whether the State can prove, by a preponderance of the
evi dence, that M. Jensen caused the unavailability of his wfe.
Id.

163 | disagree that all of the statenments made by Julie to
Wijt and to DeFazio are nontestinonial. | do agree with the
majority that this court should adopt the doctrine of forfeiture
by wongdoing, and that, wunder a proper application of the
doctrine, the burden be placed upon the State to establish the
doctrine's applicability by a preponderance of the evidence.
Because | conclude, contrary to the majority, that the
forfeiture doctrine should be applied (1) where the defendant
caused the absence of the witness and (2) did so for the purpose
of preventing the wtness from testifying, | respectfully
di ssent in part.

I
164 As noted previously, under the Sixth Amendnent to the

United States Constitution, "[i]n all crimnal prosecutions, the

21 agree with and join that part of the mmjority opinion
that concludes that the statements to Kosman and the letter to
Rat zburg were testinonial. I do not discuss these statenents
further. | also agree that the statements nmade by Julie to
DeFazio are nontestinonial, for reasons stated later in this

opinion. At issue are the statenents nmade by Julie to Wjt.

3
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accused shall enjoy the right . . . to be confronted with the
W tnesses against him/[or her]."™ In order to properly interpret
this right of confrontation, we nust wunderstand the original
intent of the Framers in adopting the Sixth Amendnent.

65 In Crawford, the United States Suprene Court exam ned
the historical background that culmnated in the creation of

this Sixth Amendnent right of confrontation. Crawford, 541 U. S

at  43. The founding fathers’ i medi ate source of the
Confrontation C ause was English common law. 1d. That conmon
law tradition is one of Ilive testinony in court subject to
adversarial testing. |I|d.

166 The Court explained that in the 16th and 17th
centuries, wtnesses' statenents against an accused could be
read to the jury, and the accused was offered no opportunity to
cross-exam ne his or her accuser. In reaction to sone of these
cases, "English |aw developed a right of confrontation that
l[imted these abuses." Id. at 44. First, courts devel oped
relatively strict rules of wunavailability. Id. at 44-45.
Second, "[o]ne recurring question was whether the admissibility
of an wunavailable wtness's pretrial exam nation depended on
whet her the defendant had had an opportunity to cross-exani ne
him ™" Id. at 45. For exanple, in 1696 the Court of King's
Bench ruled that "even +though a wtness was dead, his
exam nation was not adm ssible where 'the defendant not being
present when [it was] taken before the mayor . . . had |lost the

benefit of a cross-exam nation. Id. (quoting King v. Paine, 5

Mbd. 163, 165, 87 Eng. Rep. 584, 585 (1696)). By the nid-1700s,

4
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the right of an accused to confront any w tness against the
accused was firmy rooted in English common law, and the right
of confrontation was included in declarations of rights adopted
by at |east eight of the original colonies. Id. at 48. Thi s
right was ultimately included in the Sixth Amendnent to the
United States Constitution. Id. at 48-49. | ndeed, several
American authorities flatly rejected any special status that
would allow for the admissibility of statements mde to a
coroner absent cross-exam nation. 1d. at 47 n.2.

167 The Crawford court also reviewed the first judicial
interpretations of the Confrontation C ause because these cases

"shed light upon the original understanding of the comon-|aw

rule.” ld. at 49. For exanple, the court in State v. Wbb

concluded "that depositions could be read against an accused
only if they were taken in [the defendant's] presence.” Id.

(citing State v. Wbb, 2 NC 103 (Super. L. & Equ. 1794)).

Simlarly, in State v. Canpbell, South Carolina excluded the

deposition of a deceased w tness because the deposition was
taken in the absence of the accused. Id. (quoting State v.

Canmpbell, 30 S.C. L. 124 (App. L. 1844)). That court concl uded:

[NNotwithstanding the death of the wtness, and
what ever the respectability of the court taking the
depositions, the solemity of the occasion and the
weight of the testinony, such depositions are ex
parte, and, therefore, utterly inconpetent.

Id. (quoting Canpbell, 30 S.C.L. 124).
168 The court in Crawford concluded that the history of
the Confrontation C ause supports two inferences. Id. at 50.

First, the principal purpose of the Confrontation C ause was to

5



No. 2004AP2481-CR. | bb

exclude the use of ex parte exam nations as evidence against the
accused. Id. Second, "the Framers would not have allowed
adm ssion of testinonial statenents of a witness who did not
appear at trial unless he [or she] was unavailable to testify,

and the defendant had had a prior opportunity for cross-

exam nation." Id. at 53-54 (enphasis added). The Crawford

court enphasized that this right of confrontation under the
Si xth Anmendnent "is nost naturally read as a reference to the

right of confrontation at common law, admtting only those

exceptions established at the time of the founding."® 1d. at 54

(citations omtted) (enphasis added). Moreover, the United
States Suprene Court has recently reaffirnmed its reliance on
this narrow, historical interpretation of the Confrontation

Cl ause as described in Crawford. Davis, 126 S. C. at 2274 n.1

169 Based on this historical approach, the court in
Crawford explicitly rejected the adm ssion of ot herw se
i nadm ssi ble testinonial evidence based on the reliability test

established in Chio v. Roberts, 448 U S. 56 (1980).%

This [Roberts] test departs from the historica
principles identified above in two respects. First,
it is too broad: It applies the sane node of analysis

3 This principle has been totally abandoned by the ngjority
in its adoption and application of a broad forfeiture by
wr ongdoi ng doctrine, as | will discuss later in this opinion.

“ W have previously recognized that Wsconsin follows the
reliability standard established in Chio v. Roberts, 448 U S. 56
(1980), for evaluating the admissibility of nontestinonia
evidence. State v. Mnuel, 2005 W 75, 3, 281 Ws. 2d 554, 697
N. W2d 811.
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whether or not the hearsay consists of ex parte
testinmony. This often results in close constitutiona
scrutiny in cases that are far renoved from the core
concerns of the d ause. At the sane time, however,
the test is too narrow It admts statenents that do
consist of ex parte testinony upon a nere finding of
reliability. This malleable standard often fails to
prot ect against paradigmatic confrontation violations.

: Adm tting statements deemed reliable by a judge
is fundanentally at odds wth the right of
confrontation. To be sure, the Cause's ultimte goa
is to ensure reliability of evidence, but it is a
procedural rather than a substantive guarantee. It
commands, not that evidence be reliable, but that
reliability be assessed in a particular mnmanner: by
testing in the crucible of cross-exam nation.

The Roberts test allows a jury to hear evidence,
untested by the adversary process, based on a nere
j udi ci al determ nation  of reliability. It t hus
replaces the <constitutionally prescribed nethod of
assessing reliability wwth a wholly foreign one.

Crawford, 541 U S. at 60-62.
70 The ~court recognized that although there existed
exceptions to the general rule of exclusion, "there is scant

evidence that exceptions were invoked to admt testinonial

statenents against the accused in a crimnal case." Crawf or d,
541 U S. at 56 (enphasis in original). The Crawford court
explained that this historical context suggests that the
requirenent of a prior opportunity for cross-exam nation was
"di spositive, and not nerely one of several ways to establish
reliability." 1d. at 55-56. The Crawford court wunequivocally

concl uded:

Qur cases have thus remained faithful to the Franers
understanding: Testinonial statenents of w tnesses

7
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absent from trial have been admitted only where the
decl arant is unavailable, and only where the defendant
has had a prior opportunity to cross-exam ne.

Id. at 59 (footnote omtted).
1]

71 Testinonial statenments cause the declarant to be a
"Wtness" wthin the nmeaning of the Confrontation C ause.
Davis, 126 S. C. at 2273. The court in Crawford did discuss a
historical dictionary definition of "testinmony." Crawford, 541
US at 51. The court noted that the dictionary defined
"testinmony" as "[a] solemm declaration or affirmation nmade for
t he purpose of establishing or proving some fact." Id. (quoting

2 N Wbster, An Anerican Dictionary of the English Language

(1828)). Relying on this definition of "testinmony," the
Crawford court concluded that "testinony" constitutes "[a]n
accuser who nmakes a formal statenment to governnent officers
[and] bears testinony in a sense that a person who nakes a
casual remark to an acquaintance does not." Id. The Crawford
court, however, declined to spell out a conprehensive definition

of "testinonial."® Crawford, 541 U S. at 68.

°>In Wsconsin, at a mninmm testinonial evidence includes
ex parte in-court testinony or its functional equivalent (such
as affidavits, custodial examnations, prior testinony not
subject to cross-examnation by the defendant, or simlar
pretrial statenments declarants would reasonably expect to be
used prosecutorially), extrajudicial statenments contained in
formali zed testinoni al mat eri al s (such as af fidavits,
depositions, prior testinony, or confessions), and statenents
made under circunstances that would |ead an objective wtness
reasonably to believe that the statenent would be available for
use at a later trial. Mnuel, 281 Ws. 2d 554, 1937, 39.

8
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72 In Davis, the United States Supreme Court recently
shed sone additional light on the difference between testinoni al
and nontestinonial evidence, in the limted context of police
guesti oni ng:

Statenments are nontestinonial when nmade in the course
of police i nterrogation under ci rcunst ances
objectively indicating that the primary purpose of the
interrogation is to enable police assistance to neet
an ongoi ng energency. They are testinonial when the
circunstances objectively indicate that there is no
such ongoing energency, and that the primary purpose
of the interrogation is to establish or prove past
events potentially rel evant to | ater crim nal
prosecution.

Davis, 126 S. Q. at 2273-74.

173 The Court in the Davis matter concluded that the
declarant was speaking to the police officer about events as
they were actually happening, rather than describing past events
about an ongoi ng energency, and that consequently the statenents
in question were not testinonial. ld. at 2276-77. The court
later clarified that the police officer's interrogation of the
witness in the Hammon® nmatter was testinonial because it was
clear that the interrogation was part of an investigation of

past crimnal events and that there was no energency in
progress.” |d. at 2278.

74 The court noted that this description was in the
context of interrogations because the cases they were exam ning
i nvol ved interrogations. The court explicitly recognized that

sinply because a statenent is made in the absence of any

® Harmon v. Indiana, 547 U.S. __, 126 S. C. 2266 (2006)
(decided in the sane opinion as Davis v. Wshington).

9
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interrogation does not necessarily nean the statement s
nont esti noni al . "The Framers were no nmore willing to exenpt

from cross-exani nati on volunteered testinony or answers to open-

ended questions than they were to exenpt answers to detailed
interrogation.” Id. at 2274 n.1 (enphasis added). It is with
the above constitutional principles in mnd that | examne the
statenents of Wjt and DeFazi o.
A

175 1 begin with the statenents allegedly made by Julie
Jensen to Tadeusz Wjt. During the week of Novenber 9, 1998,
Julie Jensen told M. W,jt that she was upset because her
marriage was in trouble, that she and the defendant argued about
everything, that she suspected that the defendant was having an
affair, and tal ked about a nunber of narital problens between
the two of them Simlarly, Julie had conversations wth
Mal gorzata Wjt on Decenber 1 and 2, 1998, that were about day
care and school, Julie getting a |ob, Julie's doctor
appoi ntment, sonme nedicine she took, and the defendant being
good to  her. Because the "primary purpose” of these
conversations between Julie and the Wjt's was not "to establish
or prove past events potentially relevant to later crimnal
prosecution[,]" | agree with the majority that the statenents
made during the week of Novenber 9, and on Decenber 1 and
Decenber 2, 1998, were nontestinonial. See mjority op., 1131-
33.

176 The mpjority's analysis does not hold true for the

remai nder of the statenments nade by Julie to M. W,t. On

10
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Novenber 21, 1998, Julie told Wjt that the defendant was going
to poison her. She described past events that would be
potentially relevant to a crimnal prosecution, including the
def endant |eaving syringes in a drawer and | ooking up sonething
on the conputer having to do with poison, and her finding notes
witten by him which had to do with poison. Wijt told her to
call the police.

177 The very next day, Julie gave Wjt an envelope wth
instructions to give it to the police if anything happened to
her. She also gave him a roll of undevel oped film indicating
that these were photographs of things the defendant would | ook
up or note referencing poisoning. Earlier that day, she told
Wjt that the defendant was trying to pressure her to eat or
drink, and that he would becone angry when she refused. She
told Wjt that she called the police, but that they were not
avai l able. She did not sleep that night, and did not think she
woul d |ive out the weekend.

178 On Novenber 24, 1998, she asked Wjt to return the
roll of filmto her, as she was going to give it to the police.
She repeated her fears to Wjt between Novenber 24 and Novenber
28, 1998, and to Ms. Wjt on Novenber 29, 1998.

179 dearly, the primary purpose of each of these
conversations was to establish or prove past events potentially
relevant to a later crimnal prosecution, that of Julie's
husband, the defendant. I ndeed, as to the purpose of the
statenents, the circuit court recognized as nmuch when it wote:

"Ms. Jensen's statenents to the Wjts . . . could be viewed as

11
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remar ks which were intended for the ears of the police, when
viewed in conjunction with the conversations which she had with
O ficer Kossman." The reason that the circuit court rejected
t hat concl usi on was twof ol d.

80 First, the circuit court's decision of August 4, 2004,
was based in part upon the fact that the United States Suprene
Court "did not adopt in Crawford the argunent that 'testinonia
stat enent s’ include any ‘'statenments that were made in
ci rcunstances which would |ead an objective w tness reasonably
to believe that the statement would be available for use at a

|ater trial."" Based on our decision in State v. Munuel, 2005

W 75, 3, 281 Ws. 2d 554, 697 N.W2d 811, we now know that the
circuit court's conclusion was in error, as Wsconsin
subsequent |y adopted that standard for testinonial evidence.

81 Second, in ruling on the evidence that would be
available to the jury, the circuit court believed it would have
to abandon neutrality and enbrace the thenme offered by the
def endant that Ms. Jensen's notives were suicidal and
mal i ci ous. Yet, the circuit court recognized that Julie's
statenents could have been notivated by those purposes, as wel
as driven by nmany other considerations. The standard for
determ ning whether evidence is testinmonial is its potentia
rel evance to a later prosecution. Gven that the circuit court
acknow edged that nultiple purposes could be deduced from the
proffer of evidence, and based its ruling on an erroneous vView
of the law, | would conclude that the statenents in question

neet the requisite standard for "testinonial."

12



No. 2004AP2481-CR. | bb

182 The statenents were also relevant to establish or
prove past events that were potentially relevant to the
prosecution of the defendant. The syringes had already been
left in the drawer. The notes about poisoning had already been
made by the defendant. She had already viewed the conputer in
relation to poisoning. She had already taken pictures of a
nunber of these itens. He had already tried to pressure her to
eat or drink. As she indicated to Wjt when she gave him the
envel ope to give to the police, she wanted the police to have
that information should anything happen to her. It is obviously
relevant to the defendant's prosecution, or the State would not
attenpt to use it. And it was expressly her purpose to identify
her killer should anything happen to her. These statenents,
given by Julie to the Wjts, were sinply as testinonial as they
come. | respectfully disagree with the majority's conclusion to
the contrary.

B

183 Whether the statenents made by Julie to DeFazio are

testinonial presents a tougher question. After reviewng the

statenents from Novenber 25 and Decenber 2, 1998, nmamde by Julie

to DeFazio, | <conclude that the majority is correct in its
determination that these statenents are nontestinonial in
nat ur e. See mgjority op., T931-33. Wiile these statenents
reflect, in part, past events potentially relevant to later

prosecution, it cannot be seriously argued that Julie's purpose
when nmeking these statements was to establish or prove those

past events.

13
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IV
84 The right of confrontation is not absolute. The
Crawford court explicitly recognized that one exception to the
inadm ssibility of testinonial evidence under the Confrontation
Clause is the forfeiture by wongdoi ng exception. Crawford, 591
US at 62, That exception "is nobst naturally read as a
reference to the right of confrontation at common |aw, admtting

only those exceptions established at the tinme of the founding."

Id. at 54 (citations omtted) (enphasis added).
185 The Crawford court relied on Reynolds v. United

States, 98 U S. 145 (1879), in concluding that the rule of
forfeiture by wongdoing exception "extinguishes confrontation
clainms on essentially equitable grounds; it does not purport to
be an alternative nmeans of determining reliability.” I1d. at 62
(citing Reynolds, 98 U S. at 158-159).

86 In Reynolds, the United States Suprenme Court discussed
the application of the forfeiture by wongdoing rule to the

Confrontati on C ause:

The Constitution gives the accused the right to a
trial at which he should be confronted wth the
W tnesses against him but if a wtness is absent by
his own wongful procurenment, he cannot conplain if
conpetent evidence is admtted to supply the place of
that which he has kept away. The Constitution does
not guarantee an accused person against the legitinate
consequences of his own wongful acts. It grants him
the privilege of being confronted wth the wtnesses
against him but if he voluntarily keeps the w tnesses
away, he cannot insist on his privilege. | f,
therefore, when absent by his procurenent, their
evidence is supplied in some |awful way, he is in no
condition to assert that his constitutional rights
have been vi ol at ed.

14
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Reynol ds, 98 U. S. at 158. Reynolds, in turn, relied on Lord

Morley's Case, from 1666, in which the House of Lords held:

[I]n case oath should be nmade that any w tness, who
had been exam ned by the coroner and was then absent,
was detained by the neans or procurenent of the
pri soner, and the opinion of the judges asked whether
such exam nation mght be read, we should answer, that
if their lordships were satisfied by the evidence they
had heard that the wtness was detained by neans or
procurenent of the prisoner, then the exam nation
m ght be read; but whether he was detai ned by neans or
procurenent of the prisoner was nmatter of fact, of
whi ch we were not the judges, but their |ordships.

Id. at 158 (enphasis added).

87 The court in Reynolds also noted that in Regina v.
Scaife (17 Ad. & El. N S. 242), a unaninous court determ ned
that "if the prisoner had resorted to a contrivance to keep a
witness out of the way, the deposition of the wtness, taken
before a magistrate and in the presence of the prisoner, m ght
be read." 1d.

188 The Reynolds court explained that the forfeiture by
wrongdoing rule "has its foundation in the maxim that no one
shall be permtted to take advantage of his own wong." 1d. at
159. Applying this principle to the facts before the court,
where the wtness had testified at a prior trial and the
defendant had full opportunity of cross-exam nation, the court

in Reynolds held the testinony adm ssible, explaining that

[t]he accused . . . had full opportunity to account
for the absence of the witness, if he would, or to
deny under oath that he had kept her away. Clearly,
enough had been proven to cast the burden upon him of
showi ng that he had not been instrunental in
conceal i ng or keeping the w tness away.

15
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1d. at 160.°

89 The United States Suprene Court again reaffirmed the
forfeiture exception in Davis, stating "one who obtains the
absence of a witness by wongdoing forfeits the constitutional

right to confrontation.™ Davis v. Wshington, 126 S. . at

2280. The Davis court reasoned: "[When defendants seek to

underm ne the judicial process by procuring or coercing silence
fromw tnesses and victins, the Sixth Arendnment does not require
courts to acquiesce." 1d. The Court took no position on the
standards necessary to justify application of the doctrine of
forfeiture by wongdoing, although it did cite Federal Rule of
Evi dence 804(b)(6) as codifying the doctrine, and that under the

federal rule, the governnent has generally been held to the

" The majority does not address the fact that the doctrine
of forfeiture by wongdoing at common |aw nerely provided that
"if a witness is kept away by the adverse party, his testinony,
taken on a former trial between the sanme parties upon the sane

i ssues, may be given in evidence." Reynolds v. United States,
98 U.S. 145, 158-59 (1879) (enphasis added). See also Adam
Sleeter, Injecting Fairness into the Doctrine of Forfeiture by

W ongdoi ng, 83 Wash. U. Law Quarterly 1367, 1370-71. Thus, the
historical rule was limted to where the witness was corruptly
and wongfully kept away, and the rule only allowed forner trial
evi dence between the sane parties upon the sane issues to be

adm tt ed. This case does not involve former testinony at an
earlier trial. In Crawford v. Wshington, 541 US. 36, 54
(2004), the court stated that it would recognize "only those
exceptions established at the tine of the founding,” which
included the forfeiture doctrine (enphasis added). In Davis v.
Washi ngton, 547 U.S. _ , 126 S. C. 2266, 2280 (2006), the

court then discussed, wthout adopting, the version of the
doctrine codified in Federal Rule of Evidence 804(b)(6), which
does not |imt the doctrine to cases in which testinmony was
given at an earlier trial. Nei ther Crawford nor Davis answered
whet her the scope of the forfeiture by wongdoi ng exception nust
be limted to that which was recogni zed at the founding.

16
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pr eponder ance- of -t he- evi dence st andard. Id. The Court also
noted that state courts tend to follow the same practice as the
federal rule. 1d.

190 At comon law, the forfeiture doctrine was applied in
situations where the defendant's wongful acts are conmtted
with the purpose of preventing a witness from testifying, see
Hon. Paul W Gimm and Professor Jerone E. Diese, Jr., Hearsay,

Confrontation, and Forfeiture by Wongdoing: Crawford .

Washi ngton, a Reassessnment of the Confrontation Cause, 35 U.

Balt. Law Forum 5, 32-33 (2004), and nobst nobdern courts have

held to this rule. See e.g. United States v. Houlihan, 92 F.3d

1271, 1278 (1st Cr. 1996); United States v. Lentz, 282 F. Supp.

2d 399, 426 (E.D. Va. 2002). In other words, the forfeiture
exception has been applied when an accused has nade a wtness

unavai l able, and when the accused's intent was to deny that

Wi tness's presence at the trial.

191 Federal Rule of Evidence 804(b)(4), adopted in 1997,
even goes so far as to codify this requirenent as an el enent of
t he Rule. It states that if the declarant is unavailable as a
witness, the hearsay rule does not apply to any "statenent
offered against a party that has engaged or acquiesced in
wrongdoing that was intended to, and did, procure the
unavailability of the declarant as a w tness" (enphasis added).

See, e.g., United States v. Dhinsa, 243 F.3d 635, 654 (2d Gr.

2001) (requiring that the governnent prove “the defendant (or
party agai nst whom the out-of-court statenment is offered) acted

with the intent of procuring the declarant's unavailability as

17
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an actual or potential witness" for a statenment to be admitted
under the forfeiture by wongdoing doctrine) (citations

omtted); State v. Alvarez-Lopez, 136 N.M 309, 314 (2005) ("The

el enents that nust be shown for Rule 804(b)(6) to apply are:
(1) the declarant was expected to be a wtness; (2) the
decl arant becane wunavailable; (3) the defendant's m sconduct
caused the unavailability of the declarant; and (4) the
defendant intended by his msconduct to prevent the declarant
fromtestifying.") (citations omtted). A defendant that is put
on trial for nurder cannot be deened to have killed that person
with the intent to deny that person's presence at the witness's
own nurder trial, wunless a preponderance of the evidence
establishes that the defendant in fact possessed the intent to
keep the witness fromtestifying.?8

192 The mpjority's discussion of United States v. Enery,

186 F.3d 921 (8th Gr. 1999) is illustrative. Majority op., 744.
In Enery, the court concluded that the defendant forfeited his
right to confrontation where he nurdered a federal informant to
keep the informant from testifying in another trial. Id. at
926. The court declined to accept his argunent that the
forfeiture doctrine should only be applied where the defendant

procured the absence of the witness is the same case the wi tness

8 The court in Davis took "no position on the standards
necessary to denonstrate” forfeiture by wongdoing, but
recogni zed that federal courts, relying on the Federal Rules of
Evi dence 8§ 804(b)(6) (codifying the forfeiture doctrine) "have
generally held the Governnent to the preponderance-of-the-
evi dence standard." Davis, 126 S. C. at 2280. | accept that,
for purposes of this opinion, the majority is not in error in
adopting this standard. See majority op., Y57.
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was to testify in, as opposed to a subsequent homicide trial.
Id.

193 The mjority relies on recent cases from other
jurisdictions that adopt the broad forfeiture doctrine the
majority seeks to enploy in this case. Majority op., 1145-52.
That doctrine is based on a newWwy created "reflexive forfeiture
principle” first advocated by Professor Richard D. Friednman, in

Confrontation and the Definition of Chutzpa, 31 Israel L. Rev.

506 (1997) (hereinafter Chutzpa).® By doing so, however, the
maj ority abandons the substantive doctrine that was adopted by
the founders in favor of a far nore expansive doctrine not

contenpl ated by the founders or by the Sixth Amendnent, contrary

® Professor Friedman recognizes that reflexive application
of the forfeiture doctrine is controversial, as well as "quite
far-reaching."” Richard D. Friedman, Confrontation and the
Definition of Chutzpa, 31 Israel L. Rev. 506, 508 (1997)
(hereinafter Chutzpa). The majority declines, however, to adopt
Prof essor Friednman's recommendation that "the court should not
hold that the accused has forfeited [the confrontation right]
unless the court is persuaded to a rather high degree of
probability that the accused has rendered the declarant
unavail able[.]" [Id. at 519.
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to Justice Scalia's adnonition.?®  Crawford, 541 US. at 54
(explaining that the right of confrontation under the Sixth
Amendnent "is nost naturally read as a reference to the right of

confrontation at common law, admitting only those exceptions

established at the time of the founding”) (citations omtted)

(enmphasi s added). The Sixth Amendnent to the United States
Constitution does not state that, “"[i]ln all crim nal
prosecutions, the accused shall enjoy the right . . . to be

confronted with the wtnesses against him [or her], except in

hom ci de cases.” \Wile other courts nay feel free to disregard

the very principles upon which the Confrontation C ause rests,
our decision nust be |limted by the Constitution and the United
States Suprene Court decisions interpreting it, i.e., Reynolds,
Crawford and Davi s.

194 In Crawford, Justice Scalia wote that "[d]ispensing
with confrontation because testinony is obviously reliable is
akin to dispensing with jury trial because a defendant is

obviously gquilty." Crawford, 541 U S. at 62. In a simlar

10 professor Friedman's far-reaching approach, if fully
enbraced by the nmpjority, would clearly lead to nonsensical
appl i cati ons. For exanple, Friedman suggests that "[t]he
prosecution should bear the burden of taking all reasonable
steps to protect whatever aspects of confrontation are possible
given the defendant's conduct, and of denonstrating that it has
done so." Chutzpa at 525. Thus, under the reflexive forfeiture
princi ple advocated by Friedman, once Julie left the voicemnail
to Oficer Kosman that indicated that she thought Jensen was
trying to kill her, the State had an obligation to notify Jensen
that Julie nmade the statenment, and give him an opportunity to
cross-exam ne her by way of videotape or deposition. Id. For
obvi ous reasons, the mpjority does not advance that view Yet ,
this is the proper application of Professor Friednman's reflexive
forfeiture doctrine adopted by the mgjority in this case.
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vein, applying the forfeiture doctrine to admt testinonial
evidence when the defendant is on trial for the crinme that
rendered the w tness unavailable, absent any showing that the
defendant's purpose was to procure the absence of the witness to
keep himor her fromtestifying at trial, places the cart before
t he horse.

195 The circuit court got it right when it noted that the
broad forfeiture doctrine advocated by the State, which the
majority now adopts, would render superfluous the doctrine of

dyi ng declarations. See generally Mchael J. Polelle, The Death

of Dying Declarations in a Post-Crawford World, 2006 Mb. L. Rev.

285. The circuit court discerned that both doctrines coexisted
at common law at the tinme the Constitution was ratified. Thus,
the circuit court properly reasoned that a current application
of the forfeiture doctrine nmay not do away wth the dying

decl aration doctrine. To quote the circuit judge:

If an accused forfeits or waives the right of cross-
exam nation nmerely by killing the victim to "put her
out of the way," then there would have been no reason
for the developnent of the Dying Declaration Rule,
which contains the added requirenent t hat t he
declarant's statenent have been made "while believing
that the declarant's death was inmmnent." The
exi stence of the Dying Declaration Rule makes sense
only in an evidentiary framework in which the nere
fact that the defendant can be convincingly shown to
the judge to have killed the declarant does not, by
itself, justify exception to the requirenments of the
Confrontati on C ause.

196 | have no objection to applying the forfeiture
doctrine in a crimnal trial. That doctrine does not, however,

create a homcide exception to the Confrontation C ause. I

21



No. 2004AP2481-CR. | bb

woul d not adopt the broad forfeiture doctrine set forth by the
majority in this case. I would remand this matter to the

circuit court to apply the common |aw forfeiture doctrine, as it

existed at the time that the Constitution was ratified. The
majority's broad new rule, | conclude, is unconstitutional.
197 For the foregoing reasons, | respectfully concur in

part and dissent in part.
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