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CRIMES AGAINST LIFE AND BODILY SECURITY

940.01

CHAPTER 940
CRIMES AGAINST LIFE AND BODILY SECURITY

SUBCHAPTER I
LIFE
940.01  First-degree intentional homicide.
940.02  First-degree reckless homicide.
940.03  Felony murder.
940.04  Abortion.
940.05  Second-degree intentional homicide.
940.06  Second-degree reckless homicide.
940.07  Homicide resulting from negligent control of vicious animal.
940.08  Homicide by negligent handling of dangerous weapon, explosives or fire.
940.09  Homicide by intoxicated use of vehicle or firearm.
940.10  Homicide by negligent operation of vehicle.
940.11  Mutilating or hiding a corpse.
940.12  Assisting suicide.
940.13  Abortion exception.
940.15  Abortion.
940.16  Partial-birth abortion.
SUBCHAPTER II
BODILY SECURITY

940.19  Battery; substantial battery; aggravated battery.
940.195 Battery to an unborn child; substantial battery to an unborn child; aggra-

vated battery to an unborn child.
940.198 Physical abuse of an elder person.
940.20  Battery: special circumstances.
940.201 Battery or threat to witnesses.
940.203 Battery or threat to an officer of the court or law enforcement officer.
940.204 Battery or threat to health care providers and staff.
940.205 Battery or threat to department of revenue employee.

940.207 Battery or threat to department of safety and professional services or de-
partment of workforce development employee.

Battery to certain employees of counties, cities, villages, or towns.

Mayhem.

Sexual exploitation by therapist; duty to report.

Sexual assault.

Reckless injury.

Strangulation and suffocation.

Injury by negligent handling of dangerous weapon, explosives or fire.

Injury by intoxicated use of a vehicle.

Abuse of individuals at risk.

Abuse of residents of penal facilities.

Law enforcement officer; failure to render aid.

940.208
940.21
940.22
940.225
940.23
940.235
940.24
940.25
940.285
940.29
940.291

940.295 Abuse and neglect of patients and residents.
940.30  False imprisonment.

940.302 Human trafficking.

940.305 Taking hostages.

940.31  Kidnapping.

940.315 Global positioning devices.

940.32  Stalking.

940.34  Duty to aid victim or report crime.
940.41  Definitions.

940.42 Intimidation of witnesses; misdemeanor.
940.43  Intimidation of witnesses; felony.
940.44  Intimidation of victims; misdemeanor.
940.45 Intimidation of victims; felony.

940.46  Attempt prosecuted as completed act.
940.47  Court orders.

940.48
940.49

Violation of court orders.
Pretrial release.

Cross-reference: See definitions in s. 939.22.

NOTE: 1987 Wis. Act 399 included changes in homicide and lesser included
offenses. The sections affected had previously passed the senate as 1987 Senate
Bill 191, which was prepared by the Judicial Council and contained explana-
tory notes. These notes have been inserted following the sections affected and
are credited to SB 191 as “Bill 191-S”.

SUBCHAPTER I

LIFE

940.01 First-degree intentional homicide. (1) Or
FENSES. (a) Except as provided in sub. (2), whoever causes the
death of another human being with intent to kill that person or an-
other is guilty of a Class A felony.

(b) Except as provided in sub. (2), whoever causes the death
of an unborn child with intent to kill that unborn child, kill the
woman who is pregnant with that unborn child or kill another is
guilty of a Class A felony.

(2) MITIGATING CIRCUMSTANCES. The following are affir-
mative defenses to prosecution under this section which mitigate
the offense to 2nd-degree intentional homicide under s. 940.05:

(a) Adequate provocation. Death was caused under the influ-
ence of adequate provocation as defined in s. 939.44.

(b) Unnecessary defensive force. Death was caused because
the actor believed he or she or another was in imminent danger of
death or great bodily harm and that the force used was necessary
to defend the endangered person, if either belief was
unreasonable.

(c) Prevention of felony. Death was caused because the actor
believed that the force used was necessary in the exercise of the
privilege to prevent or terminate the commission of a felony, if
that belief was unreasonable.

(d) Coercion, necessity. Death was caused in the exercise of
a privilege under s. 939.45 (1).

(3) BURDEN OF PROOF. When the existence of an affirmative
defense under sub. (2) has been placed in issue by the trial evi-
dence, the state must prove beyond a reasonable doubt that the
facts constituting the defense did not exist in order to sustain a
finding of guilt under sub. (1).

History: 1987 a. 399; 1997 a. 295.

Judicial Council Note, 1988: First-degree intentional homicide is analogous to
the prior offense of first-degree murder. Sub. (2) formerly contained a narrower def-
inition of “intent to kill” than the general definition of criminal intent. That nar-
rower definition has been eliminated in the interest of uniformity. Section 939.23
now defines the intent referred to.

The affirmative defenses specified in sub. (2) were formerly treated in s. 940.05.
This caused confusion because they seemed to be elements of manslaughter rather
than defenses to first-degree murder. Sub. (2) specifies only those affirmative de-
fenses which mitigate an intentional homicide from first to 2nd degree. Other affir-
mative defenses are a defense to 2nd-degree intentional homicide also, such as self-
defense, i.e., when both beliefs specified in sub. (2) (b) are reasonable. Section
939.48.

The prosecution is required to prove only that the defendant’s acts were a substan-
tial factor in the victim’s death; not the sole cause. State v. Block, 170 Wis. 2d 676,
489 N.W.2d 715 (Ct. App. 1992).

The trial court must apply an objective reasonable view of the evidence test to de-
termine whether under sub. (3) a mitigating affirmative defense “has been placed in
issue” before submitting the issue to the jury. Shawn B.N. v. State, 173 Wis. 2d 343,
497 N.W.2d 141 (Ct. App. 1992).

Imperfect self-defense contains an initial threshold element requiring a reason-
able belief that the defendant was terminating an unlawful interference with the de-
fendant’s person. State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993).

Sub. (1) (a) cannot be applied against a mother for actions taken against a fetus
while pregnant as the applicable definition of human being under s. 939.22 (16) is
limited to one who is born alive. Sub. (1) (b) does not apply because s. 939.75 (2)
(b) excludes from its application actions by a pregnant woman. State v. Deborah
J.Z., 228 Wis. 2d 468, 596 N.W.2d 490 (Ct. App. 1999), 96-2797.

A defendant seeking a jury instruction on perfect self-defense to a charge of first-
degree intentional homicide must satisfy an objective threshold showing that the de-
fendant reasonably believed that the defendant was preventing or terminating an un-
lawful interference with the defendant’s person and reasonably believed that the
force used was necessary to prevent imminent death or great bodily harm. A defen-
dant seeking a jury instruction on unnecessary defensive force under sub. (2) (b) to
a charge of first-degree intentional homicide is not required to satisfy the objective
threshold. State v. Head, 2002 W1 99, 255 Wis. 2d 194, 648 N.W.2d 413, 99-3071.

A defendant who claims self-defense to a charge of first-degree intentional homi-
cide may use evidence of a victim’s violent character and past acts of violence to
show a satisfactory factual basis that the defendant actually believed the defendant
was in imminent danger of death or great bodily harm and actually believed that the
force used was necessary to defend himself or herself, even if both beliefs were un-
reasonable. State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 99-3071.
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940.01

A privilege for excusable homicide by accident or misfortune is incorporated in s.
939.45 (6). Accident is a defense that negatives intent. If a person kills another by
accident, the killing could not have been intentional. Accident must be disproved
beyond a reasonable doubt when a defendant raises it as a defense. When the state
proves intent to kill beyond a reasonable doubt, it necessarily disproves accident.
State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 00-0064.

A defendant may demonstrate that the defendant was acting lawfully, a necessary
element of an accident defense, by showing that the defendant was acting in lawful
self-defense. Although intentionally pointing a firearm at another constitutes a vio-
lation of s. 941.20, under s. 939.48 (1) a person is privileged to point a gun at an-
other person in self-defense if the person reasonably believes that the threat of force
is necessary to prevent or terminate what the person reasonably believes to be an un-
lawful interference. State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d
244, 00-0064.

The common law “year-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicted is abrogated, with
prospective application only. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661
N.W.2d 381, 01-3063.

An actor causes death if the actor’s conduct is a substantial factor in bringing
about that result. A substantial factor need not be the sole cause of death for one to
be held legally culpable. Whether an intervening act was negligent, intentional, or
legally wrongful is irrelevant. The state must still prove beyond a reasonable doubt
that the defendant’s acts were a substantial factor in producing the death. State v.
Below, 2011 WI App 64, 333 Wis. 2d 690, 799 N.W.2d 95, 10-0798.

Under the facts of this case, the court did not err in denying an intervening cause
instruction. Even if the defendant could have established that the termination of the
victim’s life support was “wrongful” under Wisconsin law, that wrongful act would
not break the chain of causation between the defendant’s actions and victim’s subse-
quent death. State v. Below, 2011 WI App 64, 333 Wis. 2d 690, 799 N.W.2d 95, 10-
0798.

The defense under s. 939.46 (1m) is a complete defense to first-degree intentional
homicide. State v. Kizer, 2022 WI 58, 403 Wis. 2d 142, 976 N.W.2d 356, 20-0192.

Barring psychiatric or psychological opinion testimony on the defendant’s capac-
ity to form an intent to kill is constitutional. Haas v. Abrahamson, 910 F.2d 384
(1990).

The Importance of Clarity in the Law of Homicide: The Wisconsin Revision.
Dickey, Schultz, & Fullin. 1989 WLR 1323.

State v. Camacho: The Judicial Creation of an Objective Element to Wisconsin’s
Law of Imperfect Self-Defense Homicide. Lieser. 1995 WLR 741.

940.02 First-degree reckless homicide. (1) Whoever
recklessly causes the death of another human being under cir-
cumstances which show utter disregard for human life is guilty of
a Class B felony.

(1m) Whoever recklessly causes the death of an unborn child
under circumstances that show utter disregard for the life of that
unborn child, the woman who is pregnant with that unborn child
or another is guilty of a Class B felony.

(2) Whoever causes the death of another human being under
any of the following circumstances is guilty of a Class B felony:

(a) By manufacture, distribution or delivery, in violation of s.
961.41, of a controlled substance included in schedule I or II un-
der ch. 961, of a controlled substance analog of a controlled sub-
stance included in schedule I or IT under ch. 961 or of ketamine or
flunitrazepam, if another human being uses the controlled sub-
stance or controlled substance analog and dies as a result of that
use. This paragraph applies:

1. Whether the human being dies as a result of using the con-
trolled substance or controlled substance analog by itself or with
any compound, mixture, diluent or other substance mixed or
combined with the controlled substance or controlled substance
analog.

2. Whether or not the controlled substance or controlled sub-
stance analog is mixed or combined with any compound, mix-
ture, diluent or other substance after the violation of s. 961.41
occurs.

3. To any distribution or delivery described in this paragraph,
regardless of whether the distribution or delivery is made directly
to the human being who dies. If possession of the controlled sub-
stance included in schedule I or IT under ch. 961, of the controlled
substance analog of the controlled substance included in schedule
I or IT under ch. 961 or of the ketamine or flunitrazepam is trans-
ferred more than once prior to the death as described in this para-
graph, each person who distributes or delivers the controlled sub-
stance or controlled substance analog in violation of s. 961.41 is
guilty under this paragraph.
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(b) By administering or assisting in administering a controlled
substance included in schedule I or II under ch. 961, a controlled
substance analog of a controlled substance included in schedule I
or II of ch. 961 or ketamine or flunitrazepam, without lawful au-
thority to do so, to another human being and that human being
dies as a result of the use of the substance. This paragraph ap-
plies whether the human being dies as a result of using the con-
trolled substance or controlled substance analog by itself or with
any compound, mixture, diluent or other substance mixed or
combined with the controlled substance or controlled substance
analog.

History: 1987 a. 339, 399; 1995 a. 448; 1997 a. 295; 1999 a. 57; 2001 a. 109;
2023 a. 29.

Judicial Council Note, 1988: [As to sub. (1)] First-degree reckless homicide is
analogous to the prior offense of 2nd-degree murder. The concept of “conduct
evincing a depraved mind, regardless of human life” has been a difficult one for
modern juries to comprehend. To avoid the mistaken connotation that a clinical
mental disorder is involved, the offense has been recodified as aggravated reckless
homicide. The revision clarifies that a subjective mental state, i.e., criminal reck-
lessness, is required for liability. See s. 939.24. The aggravating element, i.e., cir-
cumstances which show utter disregard for human life, is intended to codify judicial
interpretations of “conduct evincing a depraved mind, regardless of life”. State v.
Dolan, 44 Wis. 2d 68 (1969); State v. Weso, 60 Wis. 2d 404 (1973).

Under prior law, adequate provocation mitigated 2nd-degree murder to man-
slaughter. State v. Hoyt, 21 Wis. 2d 284 (1964). Under this revision, the analogs of
those crimes, i.e., first-degree reckless and 2nd-degree intentional homicide, carry
the same penalty; thus mitigation is impossible. Evidence of provocation will usu-
ally be admissible in prosecutions for crimes requiring criminal recklessness, how-
ever, as relevant to the reasonableness of the risk (and, in prosecutions under this
section, whether the circumstances show utter disregard for human life). Since
provocation is integrated into the calculus of recklessness, it is not an affirmative de-
fense thereto and the burdens of production and persuasion stated in s. 940.01 (3)
are inapplicable. [Bill 191-S]

Possession of a controlled substance is not a lesser included offense of sub. (2)
(a). State v. Clemons, 164 Wis. 2d 506, 476 N.W.2d 283 (Ct. App. 1991).

Generally expert evidence of personality dysfunction is irrelevant to the issue of
intent, although it might be admissible in very limited circumstances. State v. Mor-
gan, 195 Wis. 2d 388, 536 N.W.2d 425 (Ct. App. 1995), 93-2611.

Utter disregard for human life is an objective standard of what a reasonable per-
son in the defendant’s position is presumed to have known and is proved through an
examination of the acts that caused death and the totality of the circumstances sur-
rounding the conduct. State v. Edmunds, 229 Wis. 2d 67, 598 N.W.2d 290 (Ct. App.
1999), 98-2171.

The common law “year-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicted is abrogated, with
prospective application only. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661
N.W.2d 381, 01-3063.

The punishments for first-degree reckless homicide by delivery of a controlled
substance under sub. (2) (a) and contributing to the delinquency of a child with
death as a consequence in violation of s. 948.40 (1) and (4) (a) are not multiplicitous
when both convictions arise from the same death. State v. Patterson, 2010 WI 130,
329 Wis. 2d 599, 790 N.W.2d 909, 08-1968.

An actor causes death if the actor’s conduct is a substantial factor in bringing
about that result. A substantial factor need not be the sole cause of death for one to
be held legally culpable. Whether an intervening act was negligent, intentional, or
legally wrongful is irrelevant. The state must still prove beyond a reasonable doubt
that the defendant’s acts were a substantial factor in producing the death. State v.
Below, 2011 WI App 64, 333 Wis. 2d 690, 799 N.W.2d 95, 10-0798.

Under the facts of this case, the court did not err in denying an intervening cause
instruction. Even if the defendant could have established that the termination of the
victim’s life support was “wrongful” under Wisconsin law, that wrongful act would
not break the chain of causation between the defendant’s actions and victim’s subse-
quent death. State v. Below, 2011 WI App 64, 333 Wis. 2d 690, 799 N.W.2d 95, 10-
0798.

While swerving has been held to show regard for life, the defendant’s conduct
must be considered in light of the totality of the circumstances. When the defendant
was driving over 80 miles per hour on a major, well-traveled city street after consum-
ing alcohol and prescription pills and never braked or slowed down before running a
red light, an ineffectual swerve failed to demonstrate a regard for human life. State
v. Geske, 2012 WI App 15, 339 Wis. 2d 170, 810 N.W.2d 226, 10-2808.

Utter disregard for human life is interpreted consistently with previous interpreta-
tions of the “depraved mind” element that it replaced. State v. Johnson, 2021 WI161,
397 Wis. 2d 633, 961 N.W.2d 18, 18-2318.

The only difference between first-degree and second-degree reckless homicide is
that “utter disregard for human life” is a required element for first-degree, but not
second-degree, reckless homicide. In this case, there was evidence that the defen-
dant acted in fear for his own life, not necessarily with utter disregard for the victim’s
life. Based on that evidence, the circuit court should have instructed the jury on the
lesser-included offense of second-degree reckless homicide as well as first-degree
reckless homicide. State v. Johnson, 2021 W1 61, 397 Wis. 2d 633, 961 N.W.2d 18,
18-2318.

Under sub. (2) (a), Wisconsin’s “Len Bias” law, a “delivery” occurs when a con-
trolled substance is transferred from one person to another. In this case, the defen-
dant aided and abetted the seller’s delivery of a fatal amount of heroin to the defen-
dant’s daughter by driving her to meet the seller so that the delivery could take place.
The defendant assisted both the seller’s delivery of heroin and the defendant’s
daughter’s acquisition of it. That the defendant did not communicate directly with
the seller, and may have wanted to obtain some of the drugs for the defendant’s own
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use, did not change the fact that the defendant’s conduct assisted the seller in deliver-
ing the drugs to the defendant’s daughter. State v. Hibbard, 2022 WI App 53, 404
Wis. 2d 668, 982 N.W.2d 105, 20-1157.

The Importance of Clarity in the Law of Homicide: The Wisconsin Revision.
Dickey, Schultz, & Fullin. 1989 WLR 1323.

A Willful Choice: The Ineffective and Incompassionate Application of Wiscon-
sin’s Criminal Laws in Combating the Opioid Crisis. O’Brien. 2020 WLR 1065.

940.03 Felony murder. Whoever causes the death of an-
other human being while committing or attempting to commit a
crime specified in s. 940.19, 940.195, 940.20, 940.201, 940.203,
940.204, 940.225 (1) or (2) (a), 940.30, 940.31, 943.02, 943.10
(2), 943.231 (1), or 943.32 (2) may be imprisoned for not more
than 15 years in excess of the maximum term of imprisonment
provided by law for that crime or attempt.

History: 1987 a. 399; 2001 a. 109; 2005 a. 313; 2021 a. 209; 2023 a. 10.

Judicial Council Note, 1988: The prior felony murder statute (s. 940.02 (2)) did
not allow enhanced punishment for homicides caused in the commission of a Class
B felony. State v. Gordon, 111 Wis. 2d 133, 330 N.W.2d 564 (1983). The revised
statute eliminates the “natural and probable consequence” limitation and limits the
offense to homicides caused in the commission of or attempt to commit armed rob-
bery, armed burglary, arson, first-degree sexual assault or 2nd-degree sexual assault
by use or threat of force or violence. The revised penalty clause allows imposition
of up to 20 years’ imprisonment more than that prescribed for the underlying felony.
Prosecution and punishment for both offenses remain barred by double jeopardy.
State v. Carlson, 5 Wis. 2d 595, 93 N.W.2d 355 (1958). [Bill 191-S]

To prove that the defendant caused the death, the state need only prove that the de-
fendant’s conduct was a substantial factor. The phrase “while committing or at-
tempting to commit” encompasses the immediate flight from the felony. A defen-
dant may be convicted if another person, including an intended felony victim, fires
the fatal shot. State v. Oimen, 184 Wis. 2d 423, 516 N.W.2d 399 (1994). See also
State v. Rivera, 184 Wis. 2d 485, 516 N.W.2d 391 (1994); State v. Chambers, 183
Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994).

Attempted felony murder does not exist. Attempt requires intent, and the crime of
felony murder is complete without specific intent. State v. Briggs, 218 Wis. 2d 61,
579 N.W.2d 783 (Ct. App. 1998), 97-1558.

Oimen, 184 Wis. 2d 423 (1994), affirms that felony murder liability exists if a de-
fendant is a party to one of the listed felonies and a death results. State v. Krawczyk,
2003 WI App 6, 259 Wis. 2d 843, 657 N.W.2d 77, 02-0156.

The common law “year-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicted is abrogated, with
prospective application only. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661
N.W.2d 381, 01-3063.

For purposes of calculating initial confinement, felony murder is a stand-alone
unclassified crime, not a penalty enhancer. State v. Mason, 2004 WI App 176, 276
Wis. 2d 434, 687 N.W.2d 526, 03-2693.

An actor causes death if the actor’s conduct is a substantial factor in bringing
about that result. A substantial factor need not be the sole cause of death for one to
be held legally culpable. Whether an intervening act was negligent, intentional, or
legally wrongful is irrelevant. The state must still prove beyond a reasonable doubt
that the defendant’s acts were a substantial factor in producing the death. State v.
Below, 2011 WI App 64, 333 Wis. 2d 690, 799 N.W.2d 95, 10-0798.

Under the facts of this case, the court did not err in denying an intervening cause
instruction. Even if the defendant could have established that the termination of the
victim’s life support was “wrongful” under Wisconsin law, that wrongful act would
not break the chain of causation between the defendant’s actions and victim’s subse-
quent death. State v. Below, 2011 WI App 64, 333 Wis. 2d 690, 799 N.W.2d 95, 10-
0798.

Felony murder is committed when the death of another person is caused by a de-
fendant during the commission of certain crimes, including burglary. The elements
of burglary include the intent to either steal or to commit a felony. The evidence
demonstrated that the defendant in this case forced his way into a building and
started shooting with two guns, which was indicative of an intent to recklessly en-
danger the safety of those inside—a felony. Therefore, the defendant was convicted
of a valid crime. State v. Mays, 2022 WI App 24, 402 Wis. 2d 162, 975 N.W.2d 649,
21-0765.

940.04 Abortion. (1) Any person, other than the mother,
who intentionally destroys the life of an unborn child is guilty of
a Class H felony.

(2) Any person, other than the mother, who does either of the
following is guilty of a Class E felony:

(a) Intentionally destroys the life of an unborn quick child; or

(b) Causes the death of the mother by an act done with intent
to destroy the life of an unborn child. It is unnecessary to prove
that the fetus was alive when the act so causing the mother’s death
was committed.

(5) This section does not apply to a therapeutic abortion
which:

(a) Is performed by a physician; and

CRIMES AGAINST LIFE AND BODILY SECURITY
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(b) Is necessary, or is advised by 2 other physicians as neces-
sary, to save the life of the mother; and

(c) Unless an emergency prevents, is performed in a licensed
maternity hospital.

(6) In this section “unborn child” means a human being from
the time of conception until it is born alive.

History: 2001 a. 109; 2011 a. 217.

Aborting a child against a father’s wishes does not constitute intentional infliction
of emotional distress. Przybyla v. Przybyla, 87 Wis. 2d 441, 275 N.W.2d 112 (Ct.
App. 1978).

Sub. (2) (a) proscribes feticide. It does not apply to consensual abortions. It was
not impliedly repealed by the adoption of s. 940.15 in response to Roe, 410 U.S. 113
(1973). State v. Black, 188 Wis. 2d 639, 526 N.W.2d 132 (1994).

The common law “year-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicted is abrogated, with
prospective application only. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661
N.W.2d 381, 01-3063.

The state may prohibit first trimester abortions by nonphysicians. Connecticut v.
Menillo, 423 U.S. 9,96 S. Ct. 170, 46 L. Ed. 2d 152 (1975). But see Dobbs v. Jack-
son Women’s Health Organization, 597 U.S. ___, 142 S. Ct. 2228,213 L. Ed. 2d 545
(2022).

Discussing the viability of an unborn child. Colautti v. Franklin, 439 U.S. 379, 99
S. Ct. 675, 58 L. Ed. 2d 596 (1979).

Poverty is not a constitutionally suspect classification. Encouraging childbirth
except in the most urgent circumstances is rationally related to the legitimate govern-
mental objective of protecting potential life. Harris v. McRae, 448 U.S. 297, 100 S.
Ct. 2671, 65 L. Ed. 2d 784 (1980).

Discussing abortion issues. City of Akron v. Akron Center for Reproductive
Health, Inc., 462 U.S. 416, 103 S. Ct. 2481, 76 L. Ed. 2d 687 (1983); Planned Par-
enthood Ass’n of Kansas City, Missouri, Inc. v. Ashcroft, 462 U.S. 476, 103 S. Ct.
2517, 76 L. Ed. 2d 733 (1983); Simopoulas v. Virginia, 462 U.S. 506, 103 S. Ct.
2532,76 L. Ed. 2d 755 (1983).

The constitution does not confer a right to abortion. Therefore, a rational-basis
review is the appropriate standard for a constitutional challenge to abortion laws. A
law regulating abortion, like other health and welfare laws, is entitled to a strong pre-
sumption of validity. It must be sustained if there is a rational basis on which the
legislature could have thought that it would serve legitimate state interests. Dobbs v.
Jackson Women’s Health Organization, 597 U.S. ___, 142 S. Ct. 2228, 213 L. Ed.
2d 545 (2022).

Wisconsin’s abortion statute, former s. 940.04, 1969 stats., is unconstitutional as
applied to the abortion of an embryo that has not quickened. Babbitz v. McCann,
310 F. Supp. 293 (1970). But see Dobbs v. Jackson Women’s Health Organization,
597 U.S. ___, 142 S. Ct. 2228, 213 L. Ed. 2d 545 (2022).

When U.S. Supreme Court decisions clearly made Wisconsin’s antiabortion
statute unenforceable, the issue in a physician’s action for injunctive relief against
enforcement became mooted, and it no longer presented a case or controversy over
which the court could have jurisdiction. Larkin v. McCann, 368 F. Supp. 1352
(1974).

940.05 Second-degree intentional homicide. (1)
Whoever causes the death of another human being with intent to
kill that person or another is guilty of a Class B felony if:

(a) In prosecutions under s. 940.01, the state fails to prove be-
yond a reasonable doubt that the mitigating circumstances speci-
fied in s. 940.01 (2) did not exist as required by s. 940.01 (3); or

(b) The state concedes that it is unable to prove beyond a rea-
sonable doubt that the mitigating circumstances specified in s.
940.01 (2) did not exist. By charging under this section, the state
so concedes.

(2) In prosecutions under sub. (1), it is sufficient to allege and
prove that the defendant caused the death of another human being
with intent to kill that person or another.

(2g) Whoever causes the death of an unborn child with intent
to kill that unborn child, kill the woman who is pregnant with that
unborn child or kill another is guilty of a Class B felony if:

(a) In prosecutions under s. 940.01, the state fails to prove be-
yond a reasonable doubt that the mitigating circumstances speci-
fied in s. 940.01 (2) did not exist as required by s. 940.01 (3); or

(b) The state concedes that it is unable to prove beyond a rea-
sonable doubt that the mitigating circumstances specified in s.
940.01 (2) did not exist. By charging under this section, the state
so concedes.

(2h) In prosecutions under sub. (2g), it is sufficient to allege
and prove that the defendant caused the death of an unborn child
with intent to kill that unborn child, kill the woman who is preg-
nant with that unborn child or kill another.
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940.05

(3) The mitigating circumstances specified in s. 940.01 (2)
are not defenses to prosecution for this offense.

History: 1987 a. 399; 1997 a. 295.

Judicial Council Note, 1988: Second-degree intentional homicide is analogous
to the prior offense of manslaughter. The penalty is increased and the elements clar-
ified in order to encourage charging under this section in appropriate cases.

Adequate provocation, unnecessary defensive force, prevention of felony, coer-
cion and necessity, which are affirmative defenses to first-degree intentional homi-
cide but not this offense, mitigate that offense to this. When this offense is charged,
the state’s inability to disprove their existence is conceded. Their existence need
not, however, be pleaded or proved by the state in order to sustain a finding of guilty.

When first-degree intentional homicide is charged, this lesser offense must be
submitted upon request if the evidence, reasonably viewed, could support the jury’s
finding that the state has not borne its burden of persuasion under s. 940.01 (3).
State v. Felton, 110 Wis. 2d 465, 508 (1983). [Bill 191-S]

The prosecution is required to prove only that the defendant’s acts were a substan-
tial factor in the victim’s death; not the sole cause. State v. Block, 170 Wis. 2d 676,
489 N.W.2d 715 (Ct. App. 1992).

The common law “year-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicted is abrogated, with
prospective application only. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661
N.W.2d 381, 01-3063.

The Importance of Clarity in the Law of Homicide: The Wisconsin Revision.
Dickey, Schultz, & Fullin. 1989 WLR 1323.

940.06 Second-degree reckless homicide. (1) Who-
ever recklessly causes the death of another human being is guilty
of a Class D felony.

(2) Whoever recklessly causes the death of an unborn child is
guilty of a Class D felony.

History: 1987 a. 399; 1997 a. 295; 2001 a. 109.

Judicial Council Note, 1988: Second-degree reckless homicide is analogous to
the prior offense of homicide by reckless conduct. The revised statute clearly re-
quires proof of a subjective mental state, i.e., criminal recklessness. See s. 939.24
and the NOTE thereto. [Bill 191-S]

Second-degree reckless homicide is not a lesser included offense of homicide by
intoxicated use of a motor vehicle. State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d
912 (1998), 96-2830.

The common law “year-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicted is abrogated, with
prospective application only. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661
N.W.2d 381, 01-3063.

The second-degree reckless homicide statute requires both the creation of an ob-
jectively unreasonable and substantial risk of human death or great bodily harm and
the actor’s subjective awareness of that risk. The circuit court’s refusal to instruct
the jury about the effect of the parents’ sincere belief in prayer treatment for their
child on the subjective awareness element of second-degree reckless homicide did
not undermine the parents’ ability to defend themselves. The second-degree reck-
less homicide statute does not require that the actor be subjectively aware that the ac-
tor’s conduct is a cause of the death of the actor’s child. The statute and the jury in-
structions require only that the actor be subjectively aware that the actor’s conduct
created the unreasonable and substantial risk of death or great bodily harm. State v.
Neumann, 2013 WI 58, 348 Wis. 2d 455, 832 N.W.2d 560, 11-1044.

The only difference between first-degree and second-degree reckless homicide is
that “utter disregard for human life” is a required element for first-degree, but not
second-degree, reckless homicide. In this case, there was evidence that the defen-
dant acted in fear for his own life, not necessarily with utter disregard for the victim’s
life. Based on that evidence, the circuit court should have instructed the jury on the
lesser-included offense of second-degree reckless homicide as well as first-degree
reckless homicide. State v. Johnson, 2021 W1 61, 397 Wis. 2d 633, 961 N.W.2d 18,
18-2318.

The Importance of Clarity in the Law of Homicide: The Wisconsin Revision.
Dickey, Schultz, & Fullin. 1989 WLR 1323.

940.07 Homicide resulting from negligent control of
vicious animal. Whoever knowing the vicious propensities of
any animal intentionally allows it to go at large or keeps it without
ordinary care, if such animal, while so at large or not confined,
kills any human being who has taken all the precautions which
the circumstances may permit to avoid such animal, is guilty of a
Class G felony.

History: 1977 c. 173; 2001 a. 109.

The common law “year-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicted is abrogated, with
prospective application only. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661
N.W.2d 381, 01-3063.

940.08 Homicide by negligent handling of dangerous
weapon, explosives or fire. (1) Except as provided in sub.
(3), whoever causes the death of another human being by the neg-
ligent operation or handling of a dangerous weapon, explosives or
fire is guilty of a Class G felony.

(2) Whoever causes the death of an unborn child by the negli-
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gent operation or handling of a dangerous weapon, explosives or
fire is guilty of a Class G felony.

(3) Subsection (1) does not apply to a health care provider
acting within the scope of his or her practice or employment.

History: 1977 c. 173; 1985 a. 293; 1987 a. 399; 1997 a. 295; 2001 a. 109; 2011
a. 2.

Judicial Council Note, 1988: The definition of the offense is broadened to in-
clude highly negligent handling of fire, explosives and dangerous weapons in addi-
tion to firearm, airgun, knife or bow and arrow. See s. 939.22 (10). [Bill 191-S]

The common law “year-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicted is abrogated, with
prospective application only. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661
N.W.2d 381, 01-3063.

In order to establish that the defendant was guilty of the crime of homicide by
negligent handling of a dangerous weapon under sub. (1), the state had to prove three
elements beyond a reasonable doubt: 1) the defendant operated or handled a danger-
ous weapon; 2) the defendant operated or handled a dangerous weapon in a manner
constituting criminal negligence; and 3) the defendant’s operation or handling of a
dangerous weapon in a manner constituting criminal negligence caused the death of
another human being. State v. Langlois, 2018 W1 73, 382 Wis. 2d 414, 913 N.W.2d
812, 16-1409.

940.09 Homicide by intoxicated use of vehicle or
firearm. (1) Any person who does any of the following may be
penalized as provided in sub. (1c):

(a) Causes the death of another by the operation or handling
of a vehicle while under the influence of an intoxicant.

(am) Causes the death of another by the operation or handling
of a vehicle while the person has a detectable amount of a re-
stricted controlled substance in his or her blood.

(b) Causes the death of another by the operation or handling
of a vehicle while the person has a prohibited alcohol concentra-
tion, as defined in s. 340.01 (46m).

(bm) Causes the death of another by the operation of a com-
mercial motor vehicle while the person has an alcohol concentra-
tion of 0.04 or more but less than 0.08.

(c) Causes the death of an unborn child by the operation or
handling of a vehicle while under the influence of an intoxicant.

(cm) Causes the death of an unborn child by the operation or
handling of a vehicle while the person has a detectable amount of
a restricted controlled substance in his or her blood.

(d) Causes the death of an unborn child by the operation or
handling of a vehicle while the person has a prohibited alcohol
concentration, as defined in s. 340.01 (46m).

(e) Causes the death of an unborn child by the operation of a
commercial motor vehicle while the person has an alcohol con-
centration of 0.04 or more but less than 0.08.

(1c) (a) Except as provided in par. (b), a person who violates
sub. (1) is guilty of a Class D felony. Upon conviction, the court
shall impose a bifurcated sentence under s. 973.01 and the term
of confinement in prison portion of the bifurcated sentence shall
be at least 5 years except that a court may impose a term of con-
finement that is less than 5 years if the court finds a compelling
reason and places its reason on the record.

(b) A person who violates sub. (1) is guilty of a Class C felony
if the person has one or more prior convictions, suspensions, or
revocations, as counted under s. 343.307 (2). Upon conviction,
the court shall impose a bifurcated sentence under s. 973.01 and
the term of confinement in prison portion of the bifurcated sen-
tence shall be at least 5 years except that a court may impose a
term of confinement that is less than 5 years if the court finds a
compelling reason and places its reason on the record.

(1d) A person who violates sub. (1) is subject to the require-
ments and procedures for installation of an ignition interlock de-
vice under s. 343.301.

(1g) Any person who does any of the following is guilty of a
Class D felony:

(a) Causes the death of another by the operation or handling
of a firearm or airgun while under the influence of an intoxicant.
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(am) Causes the death of another by the operation or handling
of a firearm or airgun while the person has a detectable amount of
a restricted controlled substance in his or her blood.

(b) Causes the death of another by the operation or handling
of a firearm or airgun while the person has an alcohol concentra-
tion of 0.08 or more.

(c) Causes the death of an unborn child by the operation or
handling of a firearm or airgun while under the influence of an
intoxicant.

(cm) Causes the death of an unborn child by the operation or
handling of a firearm or airgun while the person has a detectable
amount of a restricted controlled substance in his or her blood.

(d) Causes the death of an unborn child by the operation or
handling of a firearm or airgun while the person has an alcohol
concentration of 0.08 or more.

(1m) (a) A person may be charged with and a prosecutor may
proceed upon an information based upon a violation of any com-
bination of sub. (1) (a), (am), or (b); any combination of sub. (1)
(a), (am), or (bm); any combination of sub. (1) (c), (cm), or (d);
any combination of sub. (1) (c), (cm), or (e); any combination of
sub. (1g) (a), (am), or (b); or any combination of sub. (1g) (c),
(cm), or (d) for acts arising out of the same incident or
occurrence.

(b) If a person is charged in an information with any of the
combinations of crimes referred to in par. (a), the crimes shall be
joined under s. 971.12. If the person is found guilty of more than
one of the crimes so charged for acts arising out of the same inci-
dent or occurrence, there shall be a single conviction for purposes
of sentencing and for purposes of counting convictions under s.
23.33 (13) (b) 2. and 3., under s. 23.335 (23) (c) 2. and 3., under
s. 30.80 (6) (a) 2. and 3., under s. 343.307 (1) or under s. 350.11
(3) (a) 2. and 3. Subsection (1) (a), (am), (b), (bm), (c), (cm), (d),
and (e) each require proof of a fact for conviction which the oth-
ers do not require, and sub. (1g) (a), (am), (b), (c), (cm), and (d)
each require proof of a fact for conviction which the others do not
require.

(2) (a) In any action under this section, the defendant has a
defense if he or she proves by a preponderance of the evidence
that the death would have occurred even if he or she had been ex-
ercising due care and he or she had not been under the influence
of an intoxicant, did not have a detectable amount of a restricted
controlled substance in his or her blood, or did not have an alco-
hol concentration described under sub. (1) (b), (bm), (d) or (e) or
(1g) (b) or (d).

(b) In any action under sub. (1) (am) or (cm) or (1g) (am) or
(cm) that is based on the defendant allegedly having a detectable
amount of methamphetamine or gamma-hydroxybutyric acid or
delta-9-tetrahydrocannabinol in his or her blood, the defendant
has a defense if he or she proves by a preponderance of the evi-
dence that at the time of the incident or occurrence he or she had
a valid prescription for methamphetamine or one of its metabolic
precursors or gamma-hydroxybutyric acid or delta-9-
tetrahydrocannabinol.

(3) An officer who makes an arrest for a violation of this sec-
tion shall make a report as required under s. 23.33 (4t), 23.335
(12) (j), 30.686, 346.635 or 350.106.

History: 1977 c. 173; 1981 c. 20, 184, 314, 391; 1983 a. 459; 1985 a. 331; 1987
a.399; 1989 a. 105, 275, 359; 1991 a. 32, 277; 1993 a. 317; 1995 a. 425, 436; 1997
a.237,295,338; 1999 a. 32, 109; 2001 a. 16, 109; 2003 a. 30, 97; 2009 a. 100; 2015
a.170; 2015 a. 197 5. 51; 2019 a. 31.

NOTE: For legislative intent see chapter 20, laws of 1981, section 2051 (13).

Probable cause for arrest on a charge of homicide by intoxicated use of a motor
vehicle justified taking a blood sample without a search warrant or arrest. State v.
Bentley, 92 Wis. 2d 860, 286 N.W.2d 153 (Ct. App. 1979).

Each death caused by an intoxicated operator’s negligence is chargeable as a sep-
arate offense. State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980).

Because driving while intoxicated is inherently dangerous, the state need not
prove a causal connection between the driver’s intoxication and the victim’s death.
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Sub. (2) does not violate the right against self-incrimination. State v. Caibaiosai,
122 Wis. 2d 587, 363 N.W.2d 574 (1985). See also State v. Fonte, 2005 W1 77, 281
Wis. 2d 654, 698 N.W.2d 594, 03-2097.

The definition of vehicle in s. 939.22 (44) applies to this section and includes a
tractor. State v. Sohn, 193 Wis. 2d 346, 535 N.W.2d 1 (Ct. App. 1995).

Sub. (2) does not violate the constitutional guarantee of equal protection. State v.
Lohmeier, 196 Wis. 2d 432, 538 N.W.2d 821 (Ct. App. 1995), 94-2187.

The defense under sub. (2) does not require an intervening cause; a victim’s con-
duct can be the basis of the defense. The s. 939.14 rule that contributory negligence
is not a defense to a crime does not prevent considering the victim’s negligence in re-
lation to causation. State v. Lohmeier, 205 Wis. 2d 183, 556 N.W.2d 90 (1996), 94-
2187.

Second-degree reckless homicide is not a lesser included offense of homicide by
intoxicated use of a motor vehicle. State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d
912 (1998), 96-2830.

The common law “year-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicted is prospectively abro-
gated. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, 01-3063.

Defendant’s conviction under sub. (1) (c) for causing the death of an unborn child
was not unconstitutional. The court rejected the assertion that s. 939.75 (2) (b) 3.
denies equal protection of the law because a pregnant woman can perform acts that
cause the death of her unborn child without criminal liability while others are not
similarly exempt for acts causing the death of the same unborn child. Because nei-
ther the defendant in this case nor anyone else is similarly situated to a pregnant
woman who engages in conduct that causes the death of or harm to the unborn child
within the pregnant woman, there is no equal protection violation. State v. Benson,
2012 WI App 101, 344 Wis. 2d 126, 822 N.W.2d 484, 11-1399.

‘When a blood test reveals the presence of a restricted controlled substance, homi-
cide by intoxicated use of a vehicle is a type of strict liability offense; the state only
need prove that the restricted controlled substance was present and the defendant
caused the death of another by using a motor vehicle. Though generally structured
as a strict liability offense, sub. (2) (a) provides a defense for when there is an inter-
vening cause between the intoxicated operation of the automobile and the death of
an individual. A seizure can, as a general matter, be a defense to the charge. State v.
Raczka, 2018 WI App 3, 379 Wis. 2d 720, 906 N.W.2d 722, 16-1057.

In this case, the defendant had a history of seizures and failed to take his seizure
medication as prescribed. If failing to take the medication was negligent and this
negligence caused the seizure and the crash, then the statute offers no defense. How-
ever, whether the defendant’s failure to take his medication was a failure to exercise
due care is a question of fact; it cannot be presumed as a matter of law. State v.
Raczka, 2018 WI App 3, 379 Wis. 2d 720, 906 N.W.2d 722, 16-1057.

This statute does not violate due process. Caibaiosai v. Barrington, 643 F. Supp.
1007 (1986).

Homicide By Intoxicated Use Statute. Sines. Wis. Law. Apr. 1995.

940.10 Homicide by negligent operation of vehicle.
(1) Whoever causes the death of another human being by the
negligent operation or handling of a vehicle is guilty of a Class G
felony.

(2) Whoever causes the death of an unborn child by the negli-
gent operation or handling of a vehicle is guilty of a Class G
felony.

History: 1987 a. 399; 1997 a. 295; 2001 a. 109.

Judicial Council Note, 1988: Homicide by negligent operation of vehicle is
analogous to prior s. 940.08. The mental element is criminal negligence as defined
in’s. 939.25. [Bill 191-S]

A motorist was properly convicted under this section for running a red light at 50
m.p.h., even though the speed limit was 55 m.p.h. State v. Cooper, 117 Wis. 2d 30,
344 N.W.2d 194 (Ct. App. 1983).

The definition of criminal negligence as applied to homicide by negligent opera-
tion of a vehicle is not unconstitutionally vague. State v. Barman, 183 Wis. 2d 180,
515 N.W.2d 493 (Ct. App. 1994).

A corporation may be subject to criminal liability under this section. State v.
Richard Knutson, Inc., 196 Wis. 2d 86, 537 N.W.2d 420 (Ct. App. 1995), 93-1898.
See also State v. Steenberg Homes, Inc., 223 Wis. 2d 511, 589 N.W.2d 668 (Ct. App.
1998), 98-0104.

It is not a requirement for finding criminal negligence that the actor be specifi-
cally warned that the actor’s conduct may result in harm. State v. Johannes, 229
Wis. 2d 215, 598 N.W.2d 299 (Ct. App. 1999), 98-2239.

The common law “year-and-a-day rule” that no homicide is committed unless the
victim dies within a year and a day after the injury is inflicted is abrogated, with
prospective application only. State v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661
N.W.2d 381, 01-3063.

940.11 Mutilating or hiding a corpse. (1) Whoever mu-
tilates, disfigures or dismembers a corpse, with intent to conceal
a crime or avoid apprehension, prosecution or conviction for a
crime, is guilty of a Class F felony.

(2) Whoever hides or buries a corpse, with intent to conceal a
crime or avoid apprehension, prosecution, or conviction for a
crime or notwithstanding s. 946.90 (2) or (3), 946.91 (2), 946.92,
or 946.93 (2) or (3) with intent to collect benefits under the assis-
tance program for families with dependent children administered
under ss. 49.141 to 49.161, the Medical Assistance program ad-
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940.11

ministered under subch. I'V of ch. 49, or the food stamp program,
as defined in s. 49.79 (1) (c), is guilty of a Class F felony.

(3) A person may not be subject to prosecution under both
this section and s. 946.47 or under both this section and s. 948.23
(2) for his or her acts regarding the same corpse.

History: 1991 a. 205; 2001 a. 109; 2011 a. 268; 2013 a. 226; 2015 a. 147.

Evidence that the defendant dragged a corpse behind a locked gate into a re-
stricted, secluded wildlife area, then rolled the corpse into water at the bottom of a
ditch was sufficient for a jury to conclude that the defendant hid a corpse in violation
of this section. State v. Badker, 2001 WI App 27, 240 Wis. 2d 460, 623 N.W.2d 142,
99-2943.

940.12 Assisting suicide. Whoever with intent that an-
other take his or her own life assists such person to commit sui-
cide is guilty of a Class H felony.

History: 1977 c. 173; 2001 a. 109.

940.13 Abortion exception. No fine or imprisonment may
be imposed or enforced against and no prosecution may be
brought against a woman who obtains an abortion or otherwise
violates any provision of any abortion statute with respect to her
unborn child or fetus, and s. 939.05, 939.30 or 939.31 does not
apply to a woman who obtains an abortion or otherwise violates
any provision of any abortion statute with respect to her unborn
child or fetus.
History: 1985 a. 56.

940.15 Abortion. (1) In this section, “viability” means that
stage of fetal development when, in the medical judgment of the
attending physician based on the particular facts of the case be-
fore him or her, there is a reasonable likelihood of sustained sur-
vival of the fetus outside the womb, with or without artificial
support.

(2) Whoever intentionally performs an abortion after the fe-
tus or unborn child reaches viability, as determined by reasonable
medical judgment of the woman’s attending physician, is guilty
of a Class I felony.

(3) Subsection (2) does not apply if the abortion is necessary
to preserve the life or health of the woman, as determined by rea-
sonable medical judgment of the woman’s attending physician.

(4) Any abortion performed under sub. (3) after viability of
the fetus or unborn child, as determined by reasonable medical
judgment of the woman’s attending physician, shall be performed
in a hospital on an inpatient basis.

(5) Whoever intentionally performs an abortion and who is
not a physician is guilty of a Class I felony.

(6) Any physician who intentionally performs an abortion un-
der sub. (3) shall use that method of abortion which, of those he
or she knows to be available, is in his or her medical judgment
most likely to preserve the life and health of the fetus or unborn
child. Nothing in this subsection requires a physician performing
an abortion to employ a method of abortion which, in his or her
medical judgment based on the particular facts of the case before
him or her, would increase the risk to the woman. Any physician
violating this subsection is guilty of a Class I felony.

(7) Subsections (2) to (6) and s. 939.05, 939.30 or 939.31 do
not apply to a woman who obtains an abortion that is in violation
of this section or otherwise violates this section with respect to
her unborn child or fetus.

History: 1985 a. 56; 2001 a. 109.

The constitution does not confer a right to abortion. Therefore, a rational-basis
review is the appropriate standard for a constitutional challenge to abortion laws. A
law regulating abortion, like other health and welfare laws, is entitled to a strong pre-
sumption of validity. It must be sustained if there is a rational basis on which the
legislature could have thought that it would serve legitimate state interests. Dobbs v.
Jackson Women’s Health Organization, 597 U.S. ___, 142 S. Ct. 2228, 213 L. Ed.
2d 545 (2022).

940.16 Partial-birth abortion. (1) In this section:

CRIMES AGAINST LIFE AND BODILY SECURITY

Updated 23-24 Wis. Stats. 6

(a) “Child” means a human being from the time of fertiliza-
tion until it is completely delivered from a pregnant woman.

(b) “Partial-birth abortion” means an abortion in which a per-
son partially vaginally delivers a living child, causes the death of
the partially delivered child with the intent to kill the child, and
then completes the delivery of the child.

(2) Except as provided in sub. (3), whoever intentionally per-
forms a partial-birth abortion is guilty of a Class A felony.

(3) Subsection (2) does not apply if the partial-birth abortion
is necessary to save the life of a woman whose life is endangered
by a physical disorder, physical illness or physical injury, includ-
ing a life-endangering physical disorder, physical illness or physi-
cal injury caused by or arising from the pregnancy itself, and if no
other medical procedure would suffice for that purpose.

History: 1997 a. 219.

A Nebraska statute that provides that no partial birth abortion can be performed
unless it is necessary to save the life of the mother whose life is endangered by a
physical disorder, physical illness, or physical injury is unconstitutional. Stenberg v.
Carhart, 530 U.S. 914, 120 S. Ct. 2597, 147 L. Ed. 2d 743 (2000). But see Dobbs v.
Jackson Women’s Health Organization, 597 U.S. ___, 142 S. Ct. 2228, 213 L. Ed.
2d 545 (2022).

The constitution does not confer a right to abortion. Therefore, a rational-basis
review is the appropriate standard for a constitutional challenge to abortion laws. A
law regulating abortion, like other health and welfare laws, is entitled to a strong pre-
sumption of validity. It must be sustained if there is a rational basis on which the
legislature could have thought that it would serve legitimate state interests. Dobbs v.
Jackson Women’s Health Organization, 597 U.S. ___, 142 S. Ct. 2228, 213 L. Ed.
2d 545 (2022).

Enforcement of this section is enjoined under Carhart, 530 U.S. 914 (2000).
Hope Clinic v. Ryan, 249 F.3d 603 (2001). But see Dobbs v. Jackson Women’s
Health Organization, 597 U.S. ___, 142 S. Ct. 2228, 213 L. Ed. 2d 545 (2022).

SUBCHAPTER II

BODILY SECURITY

940.19 Battery; substantial battery; aggravated bat-
tery. (1) Whoever causes bodily harm to another by an act done
with intent to cause bodily harm to that person or another without
the consent of the person so harmed is guilty of a Class A
misdemeanor.

(2) Whoever causes substantial bodily harm to another by an
act done with intent to cause bodily harm to that person or an-
other is guilty of a Class I felony.

(4) Whoever causes great bodily harm to another by an act
done with intent to cause bodily harm to that person or another is
guilty of a Class H felony.

(5) Whoever causes great bodily harm to another by an act
done with intent to cause great bodily harm to that person or an-
other is guilty of a Class E felony.

(6) Whoever intentionally causes bodily harm to another by
conduct that creates a substantial risk of great bodily harm is
guilty of a Class H felony. A rebuttable presumption of conduct
creating a substantial risk of great bodily harm arises if the per-
son harmed has a physical disability, whether congenital or ac-
quired by accident, injury or disease, that is discernible by an or-
dinary person viewing the physically disabled person, or that is
actually known by the actor.

History: 1977 c. 173; 1979 c. 111, 113; 1987 a. 399; 1993 a. 441, 483; 2001 a.
109; 2021 a. 76.

Under the “elements only” test, offenses under subsections that require proof of
nonconsent are not lesser included offenses of offenses under subsections for which
proof of nonconsent is not required. State v. Richards, 123 Wis. 2d 1, 365 N.W.2d 7
(1985).

Discussing “physical disability.” State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d
847 (1988).

First-degree reckless injury, s. 940.23 (1), is not a lesser included offense of ag-
gravated battery. State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 (Ct. App.
1994).

The act of throwing urine that strikes another and causes pain constitutes a bat-
tery. State v. Higgs, 230 Wis. 2d 1, 601 N.W.2d 653 (Ct. App. 1999), 98-1811.
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Section 941.20 (1), first-degree recklessly endangering safety, is not a lesser in-
cluded offense of sub. (5), aggravated battery. State v. Dibble, 2002 WI App 219,
257 Wis. 2d. 274, 650 N.W.2d 908, 02-0538.

940.195 Battery to an unborn child; substantial bat-
tery to an unborn child; aggravated battery to an un-
born child. (1) Whoever causes bodily harm to an unborn
child by an act done with intent to cause bodily harm to that un-
born child, to the woman who is pregnant with that unborn child
or another is guilty of a Class A misdemeanor.

(2) Whoever causes substantial bodily harm to an unborn
child by an act done with intent to cause bodily harm to that un-
born child, to the woman who is pregnant with that unborn child
or another is guilty of a Class I felony.

(4) Whoever causes great bodily harm to an unborn child by
an act done with intent to cause bodily harm to that unborn child,
to the woman who is pregnant with that unborn child or another is
guilty of a Class H felony.

(5) Whoever causes great bodily harm to an unborn child by
an act done with intent to cause great bodily harm to that unborn
child, to the woman who is pregnant with that unborn child or an-
other is guilty of a Class E felony.

(6) Whoever intentionally causes bodily harm to an unborn
child by conduct that creates a substantial risk of great bodily
harm is guilty of a Class H felony.

History: 1997 a. 295; 2001 a. 109.

940.198 Physical abuse of an elder person. (1) DEFI-
NITIONS. In this section:

(a) “Elder person” means any individual who is 60 years of
age or older.

(b) “Recklessly” means conduct that creates a situation of un-
reasonable risk of harm to and demonstrates a conscious disre-
gard for the safety of the elder person.

(2) INTENTIONAL CAUSATION OF BODILY HARM. (a) Who-
ever intentionally causes great bodily harm to an elder person is
guilty of a Class C felony.

(b) Whoever intentionally causes bodily harm to an elder per-
son is guilty of a Class H felony.

(c) Whoever intentionally causes bodily harm to an elder per-
son under circumstances or conditions that are likely to produce
great bodily harm is guilty of a Class F felony.

(3) RECKLESS CAUSATION OF BODILY HARM. (a) Whoever
recklessly causes great bodily harm to an elder person is guilty of
a Class E felony.

(b) Whoever recklessly causes bodily harm to an elder person
is guilty of a Class I felony.

(c) Whoever recklessly causes bodily harm to an elder person
under circumstances or conditions that are likely to produce great
bodily harm is guilty of a Class H felony.

(4) KNOWLEDGE OF AGE NOT REQUIRED. This section applies
irrespective of whether the defendant had actual knowledge of the
victim’s age. A mistake regarding the victim’s age is not a de-

fense to a prosecution under this section.
History: 2021 a. 76.

940.20 Battery: special circumstances. (1) BATTERY
BY PRISONERS. Any prisoner confined to a state prison or other
state, county, or municipal detention facility who intentionally
causes bodily harm or a soft tissue injury, as defined in s. 946.41
(2) (¢), to an officer, employee, visitor, or another inmate of such
prison or institution, without his or her consent, is guilty of a
Class H felony.

(19) BATTERY BY CERTAIN DETAINED OR COMMITTED PER-
SONS. Any person who is placed in a facility under s. 980.04 or
980.065 and who intentionally causes bodily harm to an officer,
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employee, agent, visitor, or other resident of the facility, without
his or her consent, is guilty of a Class H felony.

(1m) BATTERY BY PERSONS SUBJECT TO CERTAIN INJUNC-
TIONS. (a) Any person who is subject to an injunction under s.
813.12 or a tribal injunction filed under s. 813.128 (3g) and who
intentionally causes bodily harm to the petitioner who sought the
injunction by an act done without the consent of the petitioner is
guilty of a Class I felony.

(b) Any person who is subject to an injunction under s.
813.125 and who intentionally causes bodily harm to the peti-
tioner who sought the injunction by an act done without the con-
sent of the petitioner is guilty of a Class I felony.

(2) BATTERY TO FIRE FIGHTERS AND COMMISSION WARDENS.
Whoever intentionally causes bodily harm to a fire fighter, as de-
fined in s. 102.475 (8) (b), or to a commission warden, acting in
an official capacity and the person knows or has reason to know
that the victim is a fire fighter or commission warden, by an act
done without the consent of the person so injured, is guilty of a
Class H felony.

(2m) BATTERY TO PROBATION, EXTENDED SUPERVISION AND
PAROLE AGENTS, COMMUNITY SUPERVISION AGENTS, AND AF-
TERCARE AGENTS. (a) In this subsection:

1. “Aftercare agent” means any person authorized by the de-
partment of corrections to exercise control over a juvenile on af-
tercare or authorized by a federally recognized American Indian
tribe or band to exercise control over a juvenile on aftercare or a
comparable program that is authorized by the tribe or band.

Im. “Community supervision agent” means any person au-
thorized by the department of corrections to exercise control over
a juvenile on community supervision or authorized by a federally
recognized American Indian tribe or band to exercise control over
a juvenile on community supervision or a comparable program
that is authorized by the tribe or band.

lo. “Exercise control” includes exercising control either di-
rectly or through a subordinate and includes transporting the
individual.

Ip. “Family member” means a spouse, child, stepchild, fos-
ter child, parent, sibling, or grandchild.

2. “Probation, extended supervision, and parole agent”
means any person authorized by the department of corrections to
exercise control over a probationer, parolee, or person on ex-
tended supervision or authorized by a federally recognized Amer-
ican Indian tribe or band to exercise control over a probationer,
parolee, or person on extended supervision or a comparable pro-
gram that is authorized by the tribe or band.

(b) Whoever intentionally causes bodily harm or threatens to
cause bodily harm to the person or family member of a probation,
extended supervision, and parole agent, a community supervision
agent, or an aftercare agent under all of the following circum-
stances is guilty of a Class H felony:

1. At the time of the act or threat, the actor knows or has rea-
son to know that the victim is a probation, extended supervision,
and parole agent, a community supervision agent, or an aftercare
agent, or a member of the agent’s family.

2. The act or threat is in response to any action taken by the
agent acting in an official capacity.

3. The act or threat is done without the consent of the person
harmed or threatened.

(3) BATTERY TO JURORS. Whoever intentionally causes bod-
ily harm to a person who he or she knows or has reason to know
is or was a grand or petit juror, and by reason of any verdict or in-
dictment assented to by the person, without the consent of the
person injured, is guilty of a Class H felony.

(4) BATTERY TO PUBLIC OFFICERS. Whoever intentionally
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causes bodily harm to a public officer in order to influence the
action of such officer or as a result of any action taken within an
official capacity, without the consent of the person injured, is
guilty of a Class I felony.

(4m) BATTERY TO ELECTION OFFICIALS, ELECTION REGIS-
TRATION OFFICIALS, OR CLERKS. (a) In this subsection:

1. “County clerk” has the meaning given in s. 5.02 (2).

2. “Election official” has the meaning given in s. 5.02 (4e).

3. “Election registration official” has the meaning given in s.
5.02 (4g).

4. “Municipal clerk” has the meaning given in s. 5.02 (10).

(b) Whoever intentionally causes bodily harm to an election
official, election registration official, county clerk, or municipal
clerk who is acting in his or her official capacity is guilty of a
Class I felony if the person knows or has reason to know that the
victim is an election official, election registration official, county
clerk, or municipal clerk and the victim does not consent to the
harm.

NOTE: Sub. (4m) is created eff. 7-1-25 by 2023 Wis. Act 126.

(5) BATTERY TO TECHNICAL COLLEGE DISTRICT OR SCHOOL

DISTRICT OFFICERS AND EMPLOYEES. (a) In this subsection:

1. “School district” has the meaning given in s. 115.01 (3).

2. “Technical college district” means a district established
under ch. 38.

(b) Whoever intentionally causes bodily harm to a technical
college district or school district officer or employee acting in
that capacity, and the person knows or has reason to know that the
victim is a technical college district or school district officer or
employee, without the consent of the person so injured, is guilty
of a Class I felony.

(6) BATTERY TO PUBLIC TRANSIT VEHICLE OPERATOR,
DRIVER OR PASSENGER. (a) In this subsection, “public transit ve-
hicle” means any vehicle used for providing transportation ser-
vice to the general public.

(b) Whoever intentionally causes bodily harm to another un-
der any of the following circumstances is guilty of a Class I
felony:

1. The harm occurs while the victim is an operator, a driver
or a passenger of, in or on a public transit vehicle.

2. The harm occurs after the offender forces or directs the
victim to leave a public transit vehicle.

3. The harm occurs as the offender prevents, or attempts to
prevent, the victim from gaining lawful access to a public transit
vehicle.

History: 1977 c. 173; 1979 c. 30, 113, 221; 1981 c. 118 5. 9; 1983 a. 189 s. 329
(4); 1989 a.336; 1993 a. 54, 164, 491; 1995 a. 27 5. 9126 (19); 1995 a. 77, 145, 225,
343; 1997 a. 35, 143, 283; 1999 a. 85; 2001 a. 109; 2005 a. 434; 2007 a. 20 s. 9121
(6) (a); 2007 a. 27, 130; 2011 a. 32, 74; 2015 a. 55, 78, 352; 2017 a. 12; 2019 a. 97;
2021 a. 13, 187, 209; 2023 a. 126; s. 35.17 correction in (2m) (a) 2., (b) 1.

Resisting or obstructing an officer, s. 946.41, is not a lesser-included offense of
battery to a peace officer. State v. Zdiarstek, 53 Wis. 2d 776, 193 N.W.2d 833
(1972).

A county deputy sheriff was not acting in an official capacity under s. 940.205
[now sub. (2)] when making an arrest outside of his county of employment. State v.
Barrett, 96 Wis. 2d 174, 291 N.W.2d 498 (1980).

A prisoner is “confined to a state prison” under sub. (1) when kept under guard at
a hospital for treatment. State v. Cummings, 153 Wis. 2d 603, 451 N.W.2d 463 (Ct.
App. 1989).

A defendant’s commitment to a mental institution upon a finding of not guilty by
reason of mental disease or defect rendered the defendant a “prisoner” under sub.
(1). State v. Skamfer, 176 Wis. 2d 304, 500 N.W.2d 369 (Ct. App. 1993).

There is no requirement under sub. (2) that the officer/victim be acting lawfully
when he or she is hit by a defendant. When an officer was assaulted when doing
something within the scope of what the officer was employed to do, the lawfulness
of the officer’s presence in the house where the defendant hit him was not material
to a violation of sub. (2). State v. Haywood, 2009 WI App 178, 322 Wis. 2d 691,
777 N.W.2d 921, 09-0030.

940.201

section:

Battery or threat to witnesses. (1) In this
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(a) “Family member” means a spouse, child, stepchild, foster
child, parent, sibling, or grandchild.

(b) “Witness” has the meaning given in s. 940.41 (3).

(2) Whoever does any of the following is guilty of a Class H
felony:

(a) Intentionally causes bodily harm or threatens to cause
bodily harm to a person who he or she knows or has reason to
know is or was a witness by reason of the person having attended
or testified as a witness and without the consent of the person
harmed or threatened.

(b) Intentionally causes bodily harm or threatens to cause
bodily harm to a person who he or she knows or has reason to
know is a family member of a witness or a person sharing a com-
mon domicile with a witness by reason of the witness having at-
tended or testified as a witness and without the consent of the per-
son harmed or threatened.

History: 1997 a. 143; 2001 a. 109; 2009 a. 28.
Battery to a prospective witness is prohibited by s. 940.206 [now this section].
McLeod v. State, 85 Wis. 2d 787, 271 N.W.2d 157 (Ct. App. 1978).

940.203 Battery or threat to an officer of the court or
law enforcement officer. (1) In this section:

(ab) “Advocate” means an individual who is representing the
interests of a child, the tribe, or another party in a tribal court
proceeding.

(ac) “Attorney” means a legal professional practicing law, as
defined in SCR 23.01.

(am) “Family member” means a parent, spouse, sibling, child,
stepchild, or foster child.

(b) “Judge” means a person who currently is or who formerly
was a supreme court justice, court of appeals judge, circuit court
judge, municipal judge, tribal judge, temporary or permanent re-
serve judge, or circuit, supplemental, or municipal court
commissioner.

(c) “Law enforcement officer” has the meaning given in s.
165.85 (2) (c¢) and includes a person who formerly was a law en-
forcement officer under that definition.

(d) “Prosecutor” means a person who currently is or formerly
was any of the following:

1. A district attorney, a deputy district attorney, an assistant
district attorney, or a special prosecutor appointed under s.
978.045 or 978.05 (8) (b).

2. The attorney general, a deputy attorney general, or an as-
sistant attorney general.

3. A tribal prosecutor.

(2) Whoever intentionally causes bodily harm or threatens to
cause bodily harm to the person or family member of any judge,
prosecutor, or law enforcement officer under all of the following
circumstances is guilty of a Class H felony:

(a) At the time of the act or threat, the actor knows or should
have known that the victim is a judge, prosecutor, or law enforce-
ment officer or a member of the judge’s, prosecutor’s, or law en-
forcement officer’s family.

(b) The act or threat is in response to any action taken by a
judge, prosecutor, or law enforcement officer in an official
capacity.

(c) There is no consent by the person harmed or threatened.

(3) Whoever intentionally causes bodily harm or threatens to
cause bodily harm to the person or family member of a current or
former guardian ad litem, corporation counsel, advocate, or attor-
ney under all of the following circumstances is guilty of a Class H
felony:

(a) At the time of the act or threat, the actor knows or should
have known that the victim is a current or former guardian ad
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