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This order is subject to further
editing and nodification. The
final version will appear in the
bound volunme of the official
reports.
No. 08-02
In the matter of anmendnent of Fl LED
Ws. Stat. 8 (Rule) 809.23(3) regarding
citation to unpublished opinions.
JAN 6, 2009

David R Schanker
Clerk of Supreme Court
Madi son, W

On January 25, 2008, the Wsconsin Judicial Counci
petitioned this court for anmendnent to Ws. Stat. 8 (Rule)
809.23(3) to allow unpublished opinions to be cited for their
per suasi ve val ue. The court held a public hearing on Cctober
14, 2008, on the petition. Upon consideration of matters
presented at the public hearing and subm ssions nmade in response
to the proposed anendnent, the court adopted the petition, wth

nodi fications, on a 6 to 1 vote. Justice Bradley dissented from

the adoption of the petition. Further, the court voted the
effective date of the amendnents adopted herein will be July 1,
2009, and that the court will review the operation of this rule

approximately three years fromthe effective date.

Ther ef or e,

| T 1S ORDERED t hat effective July 1, 2009:
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SECTION 1. 809.23 (3) of the statutes is renunbered 809.23
(3) (a) and anmended to read:

809. 23 (3) UnruBLtsHED C TATI ON OF UNPUBLI SHED OPI NI ONS NeF—e+HFEB. (@)

An unpubl i shed opi ni on is—ef—ho—precedential—value—andtor—this

reasonr may not be cited in any court of this state as precedent

or authority, except to support a claim of claim preclusion,

i ssue preclusion, or the law of the case, and except as provided

in par. (b).

SECTION 2. 809.23 (3) (b) of the statutes is created to read:

809.23 (3) (b) In addition to the purposes specified in
par. (a), an unpublished opinion issued on or after July 1,
2009, that is authored by a nenber of a three-judge panel or by
a single judge wunder s. 752.31(2) may be cited for its
per suasi ve val ue. A per curiam opinion, nenorandum opinion,
summary disposition order, or other order is not an authored
opi nion for purposes of this subsection. Because an unpublished
opinion cited for its persuasive value is not precedent, it is
not binding on any court of this state. A court need not
di stinguish or otherwi se discuss an unpublished opinion and a
party has no duty to research or cite it.

SECTioN 3. 809.23 (3) (c) of the statutes is created to read:

809.23 (3) (c) A party citing an unpublished opinion shall
file and serve a copy of the opinion with the brief or other

paper in which the opinion is cited.
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Judicial Council Note, 2008: Section (3) was revised to
reflect that unpublished Wsconsin appellate opinions are
increasingly available in electronic form This change al so
conforms to the practice in nunmerous other jurisdictions, and is
conpatible with, though nore limted than, Fed. R App. P. 32.1,
whi ch abolished any restriction on the citation of unpublished
federal court opinions, judgnents, orders, and dispositions
i ssued on or after January 1, 2007. The revision to Section (3)
does not alter the non-precedential nature of unpublished
W sconsi n appel | at e opi ni ons.

IT IS FURTHER ORDERED that the <court wll convene a
commttee that will identify data to be gathered and neasured
regarding the citation of unpublished opinions and explain how
the data should be eval uated. Prior to the effective date of
this rule anmendnent, the conmttee and CCAP staff will identify
methods to neasure the inpact of the rule anendnent and
establish a process to conpile the data and make effective use
of the court's data keeping system The data shall be presented
to the court in the fall of 2011.

| T I'S FURTHER ORDERED t hat notice of this amendnent of Ws.
Stat. 8 (Rule) 809.23(3) be given by a single publication of a
copy of this order in the official state newspaper and in an
official publication of the State Bar of W sconsin.

Dat ed at Madi son, Wsconsin, this 6th day of January, 2009.

BY THE COURT:

David R Schanker
Clerk of Suprene Court
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M1 ANN WALSH BRADLEY, J. (di ssenting). This court has
faced three previous petitions to anend the current citation
rule, and has up until now declined to do so. | respectfully

di ssent for the reasons previously stated. |In the Matter of the

Amendnent of Ws. Stat. 8§ (Rule) 809.23(3), 2003 W 84, 261

Ws. 2d xiii, 916-11. No sufficient problem has been identified
to warrant the change. | continue to believe that the potentia
i ncreased cost and tine outweigh any benefits gained.

Therefore, | would deny the petition.
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