
 

2009 WI 63
 

SUPREME COURT OF WISCONSIN 
 

    
  NOTI CE 

This order is subject to further 
editing and modification.  The 
final version will appear in the 
bound volume of the official 
reports. 

 

 
 

No.   07- 11A 
  
In the matter of the petition to create a rule 
governing the discretionary transfer of cases 
to tribal court.  
 

FILED 
 

JUL 1, 2009 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

Madi son,  WI  
 

  
 
 

On Jul y 31,  2008,  t hi s cour t  cr eat ed Wi s.  St at .  § 801. 54 

gover ni ng t he di scr et i onar y t r ansf er  of  cases t o t r i bal  cour t .  

See S.  Ct .  Or der  07- 11,  2008 WI  114 ( i ssued Jul .  31,  2008,  ef f .  

Jan.  1,  2009)  ( Roggensack,  J. ,  di ssent i ng) .    

On Febr uar y 9,  2009,  t he Wi sconsi n Depar t ment  of  Chi l dr en 

and Fami l i es ( " t he Depar t ment " )  submi t t ed a l et t er  t o t he cour t  

aski ng t he cour t  t o cr eat e a nar r ow except i on t o t he r ul e t o 

f aci l i t at e t r ansf er  of  post - j udgment  chi l d suppor t  cases t o 

t r i bes under  cer t ai n c i r cumst ances.   The Per sonal  Responsi bi l i t y  

and Wor k Oppor t uni t y Reconci l i at i on Act  of  1996 ( PRWORA) ,  as 

amended by t he Bal anced Budget  Act  of  1997,  aut hor i zed t he 

di r ect  f undi ng of  t r i bal  chi l d suppor t  enf or cement  pr ogr ams by 

t he f eder al  gover nment .   The Depar t ment  of  Heal t h and Human 



No.   07- 11A 
 

2 
 

Ser vi ces ( " DHSS" )  publ i shed r ul es1 pr ovi di ng t he mechani sm f or  

t r i bes t o submi t  chi l d suppor t  enf or cement  pl ans and,  upon 

appr oval ,  t o r ecei ve di r ect  f eder al  f undi ng of  t r i bal l y oper at ed 

pr ogr ams.   As par t  of  t hi s pr ogr am,  f eder al  r egul at i ons 

gover ni ng st at e I V- D pl ans wer e amended t o r equi r e st at es t o 

cooper at e wi t h t r i bal  I V- D pr ogr ams. 2  I n Wi sconsi n,  t he Onei da 

Nat i on has r ecei ved f undi ng t o est abl i sh such a pr ogr am and 

assume t he management  of  cer t ai n post - j udgment  chi l d suppor t  

cases f r om st at e c i r cui t  cour t s. 3   

Accor di ngl y,  t he Depar t ment  has been wor ki ng on t he 

t r ansf er  of  appr oxi mat el y 4, 000 post - j udgment  chi l d suppor t  

cases f r om st at e cour t  t o t he Onei da Nat i on as par t  of  t hi s 

pr ogr am.   However ,  t he Depar t ment  has ascer t ai ned t hat  compl yi ng 

wi t h t he af f i r mat i ve not i ce r equi r ement s of  Wi s.  St at .  

§ 801. 54( 2)  wi l l  make t hese t r ansf er s cost - pr ohi bi t i ve t o 

ef f ect uat e.   The Depar t ment  suppor t s t he adopt i on of  a nar r ow 

except i on t hat  wi l l  f aci l i t at e t hese t r ansf er s whi l e st i l l  

af f or di ng t he i ndi v i dual  par t i es an oppor t uni t y t o obj ect  t o t he 

t r ansf er .   The Depar t ment  i ndi cat es t hat  t he Onei da Nat i on and 

                                                 
1 The DHHS publ i shed i t s f i nal  r ul e on Mar ch 30,  2004.   See 

69 Fed.  Reg.  16, 638 ( Mar .  30,  2005)  codi f i ed at  45 C. F. R.  Par t  
309.  

2 69 Fed.  Reg.  16, 638 ( Mar .  30,  2005) .  

3 The For est  Count y Pot awat omi  Communi t y,  t he Lac du 
Fl ambeau Band of  Lake Super i or  Chi ppewa I ndi ans,  and t he 
Menomi nee t r i be of  Wi sconsi n have al r eady est abl i shed such 
pr ogr ams wi t h t he assi st ance of  t he Depar t ment  of  Chi l dr en and 
Fami l i es.   However ,  t he t r ansf er  of  cases i n t hese mat t er s 
occur r ed pr i or  t o t he ef f ect i ve dat e of  Wi s.  St at .  § 801. 54.  
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t he Br own Count y Ci r cui t  Cour t  acknowl edge t he need f or  t hi s 

r equest .   The Depar t ment  has al so consul t ed wi t h t he Wi sconsi n 

Depar t ment  of  Just i ce r egar di ng t hi s pr oposal .   The Depar t ment  

asks t he cour t  t o expedi t e i t s  consi der at i on of  t hi s r equest  

because t he Onei da Nat i on' s par t i c i pat i on i n t he f eder al  pr ogr am 

and i t s r ecei pt  of  f eder al  f unds may be j eopar di zed as a r esul t  

of  t he del ay i n t r ansf er r i ng t hese cases.   Expedi t ed 

consi der at i on by t he cour t  i s  per mi ssi bl e pur suant  t o Wi s.  

S.  Ct .  I OP I I I - A.   

The cour t  di scussed t hi s mat t er  at  i t s  open admi ni st r at i ve 

conf er ence on Mar ch 9,  2009.   Just i ce Pat i ence Dr ake Roggensack 

r ei t er at ed her  obj ect i on t o t he cour t ' s  adopt i on of  t he r ul e.   A 

maj or i t y of  t he cour t  vot ed t o gr ant  t he r equest  of  t he 

Depar t ment .   Just i ce Roggensack sought  addi t i onal  f eedback on 

t he pr oposed amendment  f r om t he Wi sconsi n Depar t ment  of  Just i ce.   

The cour t  al so r equest ed t he Depar t ment  pr epar e t he f or ms t hat  

wi l l  be used t o not i f y par t i es of  a pr ospect i ve case t r ansf er .   

The Wi sconsi n Tr i bal  Judge’ s Associ at i on and t he Wi sconsi n 

St at e- Tr i bal  Just i ce For um submi t t ed wr i t t en st at ement s i n 

suppor t  of  t he amendment .   Mr .  Ri ck Cor nel i us submi t t ed a 

st at ement  opposi ng t he r ul e.  

The cour t  di scussed t hi s mat t er  agai n at  an open 

admi ni st r at i ve conf er ence on May 1,  2009.   The cour t  agr eed t o 

amend t he pr oposal  t o r ef l ect  a suggest i on f r om t he Wi sconsi n 

Depar t ment  of  Just i ce r equi r i ng an expl i c i t  f i ndi ng of  

concur r ent  j ur i sdi ct i on as par t  of  t he amendment .   The cour t  

di scussed t he pr oposed f or ms pr epar ed by t he Depar t ment  and 
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vot ed t o advi se t he r ecor ds management  commi t t ee,  act i ng on 

behal f  of  t he Judi c i al  Conf er ence,  t o devel op st andar d f or ms t o 

ef f ect uat e t hi s amendment  t hat  ar e subst ant i al l y  s i mi l ar  t o t he 

f or ms at t ached t o t hi s or der  as exhi bi t s A and B.   A maj or i t y of  

t he cour t  t hen conf i r med i t s deci s i on t o gr ant  t he r equest  of  

t he Depar t ment .   Just i ce Pat i ence Dr ake Roggensack st at ed she 

di ssent ed f r om t he adopt i on of  t he amendment  and made a 

st at ement  on t he r ecor d expl ai ni ng t he basi s f or  her  di ssent .   

She was j oi ned by Just i ce Zi egl er  and Just i ce Gabl eman.  

Accor di ngl y,  ef f ect i ve t he dat e of  t hi s or der :  

SECTION 1.  801. 54 ( 1)  of  t he st at ut es i s amended t o r ead:  

801. 54 (1) SCOPE.   I n a c i v i l  act i on wher e a c i r cui t  cour t  

and a cour t  or  j udi c i al  syst em of  a f eder al l y r ecogni zed 

Amer i can I ndi an t r i be or  band i n Wi sconsi n ( " t r i bal  cour t " )  have 

concur r ent  j ur i sdi ct i on,  t hi s r ul e aut hor i zes t he c i r cui t  cour t ,  

i n i t s di scr et i on,  t o t r ansf er  t he act i on t o t he t r i bal  cour t  

under  sub.  ( 2m)  or  when t r ansf er  i s war r ant ed under  t he f act or s 

set  f or t h i n sub.  ( 2) .   Thi s r ul e does not  appl y t o any act i on 

i n whi ch cont r ol l i ng l aw gr ant s excl usi ve j ur i sdi ct i on t o ei t her  

t he c i r cui t  cour t  or  t he t r i bal  cour t .  

SECTION 2.  801. 54 ( 2m)  of  t he st at ut es i s cr eat ed t o r ead:  

801. 54 (2m) TRI BAL CHI LD SUPPORT PROGRAMS.   The ci r cui t  cour t  

may,  on i t s own mot i on or  t he mot i on of  any par t y,  af t er  not i ce 

t o t he par t i es of  t hei r  r i ght  t o obj ect ,  t r ansf er  a post -

j udgment  chi l d suppor t ,  cust ody or  pl acement  pr ovi s i on of  an 

act i on i n whi ch t he st at e i s a r eal  par t y i n i nt er est  pur suant  

t o s.  767. 205( 2)  t o a t r i bal  cour t  l ocat ed i n Wi sconsi n t hat  i s 
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r ecei v i ng f undi ng f r om t he f eder al  gover nment  t o oper at e a chi l d 

suppor t  pr ogr am under  Ti t l e I V- D of  t he f eder al  Soci al  Secur i t y 

Act  ( 42 U. S. C.  654 et  al . ) .   The ci r cui t  cour t  must  f i r st  make a 

t hr eshol d det er mi nat i on t hat  concur r ent  j ur i sdi c t i on exi st s.   I f  

concur r ent  j ur i sdi ct i on i s f ound t o exi st ,  t he t r ansf er  wi l l  

occur  unl ess a par t y obj ect s i n a t i mel y manner .   Upon t he 

f i l i ng of  a t i mel y obj ect i on t o t he t r ansf er  t he c i r cui t  cour t  

shal l  conduct  a hear i ng on t he r ecor d consi der i ng al l  t he 

r el evant  f act or s set  f or t h i n sub.  ( 2) .   

I T I S ORDERED t hat  t he cour t  di r ect s t he r ecor ds management  

commi t t ee,  act i ng on behal f  of  t he Judi c i al  Conf er ence,  t o 

devel op st andar d f or ms t o ef f ect uat e t hi s amendment  t hat  ar e 

subst ant i al l y  s i mi l ar  t o t he f or ms at t ached t o t hi s or der  as 

Exhi bi t s A and B.  

I T I S FURTHER ORDERED t hat  not i ce of  t hi s amendment  of  Wi s.  

St at .  § 801. 54 be gi ven by a s i ngl e publ i cat i on of  a copy of  

t hi s or der  i n t he of f i c i al  st at e newspaper  and i n an of f i c i al  

publ i cat i on of  t he St at e Bar  of  Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 1st  day of  Jul y,  2009.  

 
BY THE COURT:  
 
 
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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Exhi bi t  A 
 
STATE OF WISCONSIN  CIRCUIT COURT  ________COUNTY 
     BRANCH____ 
 
In re    
 
_____________________ 
   Petitioner 
 
v.       Case No.   ____________ 
 
_____________________ 
   Respondent 
 
 

REQUEST FOR HEARING ON CASE TRANSFER TO [Name of tribe] TRIBE 
 
TO THE CIRCUIT COURT JUDGE OF    _______ COUNTY: 
 
I request a hearing to contest the transfer of my case regarding the issues of legal custody, 
physical placement and child support to the [Name of Tribe] Tribe of Indians. 
 

_________________________________ 
Signature  
 
_________________________________ 
Name  (please print) 

       
      _________________________________ 
      Date 
 

----------FOR AGENCY USE ONLY---------- 
 

The above requested hearing is scheduled for : 
 

Date: _______________________________ 
 

Time: ________________________________ 
 

   Room:________________________________ 
 
   Presiding 
   Official:_______________________________ 
 
   Address:_______________________________ 
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Exhi bi t  B 

______ COUNTY 
CHILD SUPPORT AGENCY  

 
123 ______ Lane       TEL: (000) 000-0000 
___ Floor         FAX: (000) 000-0000 
_______, WI        TDD: (000) 000-0000 
 
Mailing Address: P.O. Box 00000, _______, WI 54000-0000 
http://www.co.____.wi.us/child_support/ 

 
Party Name        Date 
Address        Case No.:  
       
           
Dear <NAME> 
 
The [Name of Tribe] has received federal approval to operate a tribal child 
support agency.  The Tribe has enacted laws authorizing the establishment of 
paternity and enforcement of child support. 
 
You or the other parent in your case is a member of the  [Name of Tribe] Tribe. 
Therefore, your child support case may be transferred to the [Tribal] Child 
Support Agency. If the case is transferred in part, the issues of (1) legal custody, 
(2) physical placement and (3) child support will be under the jurisdiction of 
[Name of Tribal Court].  Other aspects of your family law case, such as 
maintenance, will remain with the [Insert County] family court. 
 
This is your formal notice of [Name of County]____ County’s intent to transfer 
your child support case to the [Tribal] Child Support Agency.  You have a right to 
object to this transfer. 
 
If you want to object to this transfer, you must complete the enclosed Request for 
Hearing.  Then, within ten (10) business days of the date of this letter, you must 
send the completed Request for Hearing to the ______ County Child Support 
Agency, P.O. Box 00000, _________, WI 54000-0000.  If you return the request 
within the appropriate time period, a hearing will be scheduled in ______ County 
Court, and all parties will be sent a notice of the hearing date, time and location. 
 
If you do not complete and return the Request for Hearing form on a timely basis, 
we will ask ______ County Court to sign an order transferring your case to the 
[Tribal] Child Support Agency. 
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This agency is an equal opportunity employer and service provider.  If you 
have a disability and need information in an alternative format, or if you 
need it translated to another language, please contact us at the phone 
number or address listed at the top of this letter. 
 
Sincerely, 
 
 
Agency Attorney, Child Support Agency 
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¶1 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   The 

maj or i t y of  t hi s cour t  chooses t o di sr egar d t he ef f ect  t hat  

i t s  deci s i on has on t he f undament al  const i t ut i onal  r i ght s 

of  par ent s,  gi ves no di r ect i on t o c i r cui t  cour t s  i n r egar d 

t o t he st andar ds under  whi ch concur r ent  subj ect  mat t er  

j ur i sdi ct i on coul d exi st  i n t r i bal  cour t  and abr ogat es t he 

r i ght s of  l i t i gant s who have chosen Wi sconsi n c i r cui t  

cour t s as t hei r  f or ums.   Once agai n,  t hi s cour t  has 

exceeded t he aut hor i t y t hat  t he l egi s l at ur e gr ant ed i n Wi s.  

St at .  § 751. 12.   Accor di ngl y,  I  r espect f ul l y di ssent .  

I .   BACKGROUND 

¶2 On Jul y 1,  2008,  a maj or i t y  of  t hi s cour t  

l egi s l at ed t o cr eat e Wi s.  St at .  § 801. 54,  whi ch per mi t s t he 

t r ansf er  of  c i v i l  cases pendi ng i n Wi sconsi n c i r cui t  cour t s 

t o t r i bal  cour t s,  over  t he obj ect i ons of  l i t i gant s and when 

al l  of  t he l i t i gant s ar e not  t r i bal  member s.   S.  Ct .  Or der  

07- 11,  2008 WI  114,  307 Wi s.  2d xxi  ( ef f .  Jan.  1,  2009) .   I  

di ssent ed f r om t hat  or der .   I d.  at  xxi i i .   I  di d so 

because:   ( 1)  t r i bal  cour t  concur r ent  subj ect  mat t er  

j ur i sdi ct i on r ar el y exi st s when non- t r i bal  member s ar e 

par t i es;  ( 2)  § 801. 54 gave no gui dance on t he st andar ds t o 

be appl i ed i n eval uat i ng whet her  t r i bal  cour t s have 

concur r ent  subj ect  mat t er  j ur i sdi ct i on;  ( 3)  § 801. 54 

cont r avenes Wi s.  St at .  § 751. 12( 1)  by al t er i ng subst ant i ve 

r i ght s of  t he par t i es t o c i v i l  l i t i gat i on;  and ( 4)  no 

i nf or mat i on was pr ovi ded about  t he subst ant i ve and 
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pr ocedur al  r i ght s t hat  ar e avai l abl e i n t he var i ous t r i bal  

cour t s t o whi ch we aut hor i zed t r ansf er s.   I d.    

¶3 Today,  a maj or i t y of  t hi s cour t  expands t he 

pot ent i al  f or  i nf r i ngement  of  t he const i t ut i onal  r i ght s of  

non- t r i bal  and t r i bal  member s by per mi t t i ng t he t r ansf er  of  

" post - j udgment  chi l d suppor t ,  cust ody or  pl acement  

pr ovi s i on of  an act i on i n whi ch t he st at e i s a r eal  par t y  

i n i nt er est  pur suant  t o s.  767. 205( 2)  t o a t r i bal  cour t  

l ocat ed i n Wi sconsi n, "  wi t hout  a hear i ng.   S.  Ct .  Or der  07-

11A,  supr a at  4.  

I I .   DI SCUSSI ON 

¶4 Today' s change i s a f ur t her  depr i vat i on of  t he 

r i ght s of  l i t i gant s i n cases i nvol v i ng cust ody,  pl acement  

and chi l d suppor t  because Wi s.  St at .  § 801. 54,  as 

or i gi nal l y enact ed,  r equi r ed t he ci r cui t  cour t  t o pr ovi de 

not i ce and t o hol d a hear i ng i n each case bef or e a t r ansf er  

coul d be made.   § 801. 54( 2) .   Dur i ng t hat  hear i ng t he 

ci r cui t  cour t  was r equi r ed t o f i r st  det er mi ne whet her  

concur r ent  subj ect  mat t er  j ur i sdi ct i on exi st ed i n t he 

t r i bal  cour t ,  and t hen t o exami ne 11 l i s t ed f act or s,  as 

wel l  as any ot her  f act or s t hat  t he cour t  deemed r el evant ,  

i n or der  t o det er mi ne whet her  t o or der  t he t r ansf er  t o 

t r i bal  cour t .   I d.    

A.  Const i t ut i onal  Concer ns 

¶5 The maj or i t y now el i mi nat es t he obl i gat i on t o 

hol d a hear i ng i n each i ndi v i dual  cust ody,  pl acement  and 

chi l d suppor t  mat t er .   However ,  cust ody and pl acement  
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deci s i ons i nvol ve t he most  f undament al  of  const i t ut i onal  

r i ght s:   t he r i ght  t o t he car e and cust ody of  one' s 

chi l dr en.   St anl ey v.  I l l i noi s,  405 U. S.  645,  651 ( 1972) ;  

St at e v.  Shi r l ey E. ,  2006 WI  129,  ¶¶23- 24,  298 Wi s.  2d 1,  

724 N. W. 2d 623.    

¶6 The f undament al  r i ght s of  par ent s ar e pr ot ect ed 

by t he Due Pr ocess Cl ause of  t he Four t eent h Amendment ,  

Meyer  v.  Nebr aska,  262 U. S.  390,  399 ( 1923) ,  and t he Equal  

Pr ot ect i on Cl ause of  t he Four t eent h Amendment ,  Ski nner  v.  

Okl ahoma ex r el .  Wi l l i amson,  316 U. S.  535,  541 ( 1942) .   

However ,  t hi s l at est  amendment  t o Wi s.  St at .  § 801. 54 i s 

cont r ar y t o our  obl i gat i on t o uphol d t he Const i t ut i ons of  

t he Uni t ed St at es and t he St at e of  Wi sconsi n.  

¶7 As t he Uni t ed St at es Supr eme Cour t  has expl ai ned,  

t he Uni t ed St at es Const i t ut i on i s not  bi ndi ng on t r i bal  

cour t s.   Pl ai ns Commer ce Bank v.  Long Fami l y Land & Cat t l e 

Co. ,  128 S.  Ct .  2709,  2724 ( 2008)  ( c i t i ng Tal t on v.  Mayes,  

163 U. S.  376,  382- 85 ( 1896) ) .   However ,  l i t i gant s i n 

Wi sconsi n cour t s ar e pr ot ect ed by t he Uni t ed St at es 

Const i t ut i on and t he Wi sconsi n Const i t ut i on.   Hel gel and v.  

Wi s.  Muni ci pal i t i es,  2008 WI  9,  ¶13,  307 Wi s.  2d 1,  745 

N. W. 2d 1.   The Const i t ut i ons pr ovi de t he f r amewor k i n whi ch 

t he cour t s of  t he St at e of  Wi sconsi n ar e obl i gat ed t o 

oper at e.   I d.   That  const i t ut i onal  f r amewor k i ncl udes t he 

Uni t ed St at es Const i t ut i on' s Bi l l  of  Ri ght s and t he 

Wi sconsi n Const i t ut i on' s Decl ar at i on of  Ri ght s.   I d.   

However ,  as separ at e sover ei gns ant edat i ng t he 
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Const i t ut i ons,  I ndi an t r i bes have " hi st or i cal l y been 

r egar ded as unconst r ai ned by t hose [ f eder al ]  const i t ut i onal  

pr ovi s i ons f r amed speci f i cal l y as l i mi t at i ons on f eder al  or  

st at e aut hor i t y. "   Sant a Cl ar a Puebl o v.  Mar t i nez,  436 U. S.  

49,  56 ( 1978) .    

¶8 I n consi der i ng t r ansf er s of  chi l d cust ody and 

pl acement  i ssues t o t r i bal  cour t s,  i t  i s  al so i mpor t ant  t o 

not e t hat  bot h t he Uni t ed St at es Const i t ut i on and t he 

Wi sconsi n Const i t ut i on r equi r e t he separ at i on of  chur ch and 

st at e.   U. S.  Const .  amend.  I ;  Wi s.  Const .  ar t .  I ,  § 18.   

Separ at i on of  chur ch and st at e i s one of  t he basi c t enet s 

of  our  democr acy.   However ,  t r i bal  cour t s do not  separ at e 

chur ch and st at e;  i nst ead,  t r i bal  cour t s i mpose t hei r  

r el i gi ous val ues as cust om and t r adi t i on t hat  i nf or ms t he 

t r i bal  cour t s '  v i ew of  t he l aw. 4   

¶9 Wi sconsi n cour t s have no power  t o r evi ew 

deci s i ons on chi l d suppor t  or  cust ody and pl acement  t hat  

may be made af t er  t r ansf er  t o t r i bal  cour t  because t hose 

deci s i ons wi l l  be made by an i ndependent  sover ei gn.   Even 

f eder al  cour t s cannot  r evi ew t r i bal  cour t  deci s i ons i n t he 

nor mal  cour se of  a f eder al  cour t  r evi ew.   Dur o v.  Rei na,  

495 U. S.  676,  709 ( 1990) .   I nst ead,  f eder al  r evi ew of  

t r i bal  cour t  deci s i ons i s pr ovi ded by a separ at e act i on f or  

                                                 
4 Tr i bal  Law and Or der  Act  of  2008:   Hear i ng Bef or e t he 

S.  Comm.  on I ndi an Af f ai r s,  1- 2 ( Jul y 24,  2008)  ( st at ement  
of  Roman J.  Dur an,  Vi ce Pr esi dent ,  Nat i onal  Amer i can I ndi an 
Cour t  Judges Associ at i on) .  
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habeas cor pus.   I d.   Thi s l ack of  di r ect  r evi ew of  t r i bal  

cour t  deci s i ons i s a s i gni f i cant  depr i vat i on of  guar ant eed 

pr ocedur al  r i ght s.   As Just i ce Kennedy r ecogni zed,  " [ t ] he 

pol i t i cal  f r eedom guar ant eed t o c i t i zens by t he f eder al  

st r uct ur e i s a l i ber t y bot h di st i nct  f r om and ever y bi t  as 

i mpor t ant  as t hose f r eedoms guar ant eed by t he Bi l l  of  

Ri ght s. "   Uni t ed St at es v.  Lar a,  541 U. S.  193,  214 ( 2004)  

( Kennedy,  J. ,  concur r i ng) .    

¶10 I  r ecogni ze t hat  hol di ng a hear i ng i n each case 

i s mor e expensi ve,  uses mor e cour t  t i me and i s gener al l y 

mor e di f f i cul t  t han gi v i ng a not i ce t o unr epr esent ed 

par ent s and pr esumi ng bot h t hat  t he par ent s know how t hei r  

i nt er est s wi l l  be addr essed i n t r i bal  cour t  and t hat  t hey 

wi l l  ask f or  a hear i ng i f  t hey obj ect  t o t he t r ansf er .   

However ,  nei t her  pr esumpt i on has mer i t .   

¶11 Fi r st ,  how ar e l i t i gant s t o know what  pr ocedur es 

and subst ant i ve r i ght s wi l l  be accor ded i n t r i bal  cour t ?  I  

do not  have t he answer s t o t hose quest i ons,  nor  does t he 

maj or i t y of  t hi s cour t ,  al t hough I  r epeat edl y r equest ed 

t hat  t he maj or i t y get  t hi s i nf or mat i on bef or e Wi s.  St at .  

§ 801. 54 was enact ed on Jul y 1,  2008.   Second,  i f  l i t i gant s 

do not  know how mat t er s pr oceed i n t r i bal  cour t ,  how can 

t hey make an i nf or med deci s i on about  whet her  t o obj ect  t o 

t he t r ansf er  and how can t hey know what  concer ns t o br i ng 

t o t he c i r cui t  cour t  i f  t hey do f i l e an af f i r mat i ve 

obj ect i on t o t he t r ansf er ?   



No.   Rul e 07- 11A. pdr  

 

6 
 

¶12 The pr ocess t he maj or i t y has est abl i shed r uns 

r oughshod over  t he const i t ut i onal  r i ght s of  par ent s.    

St anl ey,  405 U. S.  at  656- 57 ( i nst r uct i ng t hat  ef f i c i ent  

pr ocedur es cannot  t r ump t he const i t ut i onal  r i ght s of  

par ent s) .   Fur t her mor e,  t he genesi s of  t he t r i bes'  pet i t i on 

f or  t hi s amendment  t o Wi s.  St at .  § 801. 54 was asser t ed t o 

be t he t r i bes'  desi r e t o col l ect  f eder al  f unds t hat  woul d 

be f or t hcomi ng i f  t he t r i bes est abl i shed mechani sms f or  t he 

col l ect i on of  del i nquent  chi l d suppor t .   I t  was not  

necessar y t o t hat  pur pose t o connect  chi l d cust ody and 

pl acement  deci s i ons t o t he col l ect i on of  chi l d suppor t ,  and 

doi ng so i mpact s t he most  f undament al  of  const i t ut i onal  

r i ght s,  t he r i ght  t o t he car e and cust ody of  one' s chi l d.    

B.  Concur r ent  Jur i sdi ct i on 

¶13 I  cont i nue t o have concer ns t hat ,  as c i r cui t  

cour t s at t empt  t o compl y wi t h Wi s.  St at .  § 801. 54' s  

r equi r ement  t o det er mi ne whet her  t r i bal  cour t  concur r ent  

subj ect  mat t er  j ur i sdi ct i on exi st s,  t hey wi l l  not  r ecogni ze 

t hat  t r i bal  cour t  concur r ent  subj ect  mat t er  j ur i sdi ct i on i s 

al most  nonexi st ent  when a non- t r i bal  member  i s a par t y t o 

t he l awsui t .   Pl ai ns Commer ce Bank,  128 S.  Ct .  at  2722.   

The l aw t he maj or i t y enact s has gi ven t hem no di r ect i on.    

¶14 As an i ni t i al  mat t er ,  t r i bal  cour t  subj ect  mat t er  

j ur i sdi ct i on i s  est abl i shed by f eder al  l aws and Uni t ed 

St at es Supr eme Cour t  pr ecedent .   Nat ' l  Far mer s Uni on I ns.  

Cos.  v.  Cr ow Tr i be of  I ndi ans,  471 U. S.  845,  851- 52 ( 1985) .   

St at ed ot her wi se,  " whet her  a t r i bal  cour t  has adj udi cat i ve 
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aut hor i t y over  nonmember s i s a f eder al  quest i on" ;  i t  i s  not  

deci ded under  s t at e l aw or  t r i bal  l aw.   Pl ai ns Commer ce 

Bank,  128 S.  Ct .  at  2716 ( c i t i ng I owa Mut .  I ns.  Co.  v.  

LaPl ant e,  480 U. S.  9,  15 ( 1987) ) .    

¶15 The Uni t ed St at es Supr eme Cour t  has expl ai ned 

t hat  t r i bal  cour t  concur r ent  subj ect  mat t er  j ur i sdi ct i on i s 

ext r emel y l i mi t ed when non- t r i bal  member s ar e among t he 

par t i es t o an act i on.   Mont ana v.  Uni t ed St at es,  450 U. S.  

544,  565- 66 ( 1981) .   The Uni t ed St at es Supr eme Cour t  

r ecent l y has af f i r med t hat  t r i bal  cour t  j ur i sdi ct i on over  

nonmember s f or  conduct  t hat  occur s of f  t r i bal  l and i s  

al most  nonexi st ent ,  havi ng been uphel d on onl y one 

occasi on.   Pl ai ns Commer ce Bank,  128 S.  Ct .  at  2722.   The 

Cour t  has al so sai d,  " [ T] r i bes do not ,  as a gener al  mat t er ,  

possess aut hor i t y over  non- I ndi ans who come wi t hi n t hei r  

bor der s:   ' [ T] he i nher ent  sover ei gn power s of  an I ndi an 

t r i be do not  ext end t o t he act i v i t i es of  nonmember s of  t he 

t r i be. ' "   I d.  at  2718- 19 ( quot i ng Mont ana,  450 U. S.  at  

565) .  

¶16 Even when nonmember  conduct  occur s on t r i bal  

l and,  t he gener al  r ul e i s t hat  t r i bes l ack subj ect  mat t er  

j ur i sdi ct i on over  nonmember s.   Mont ana,  450 U. S.  at  565.   

Tr i bes " may"  have concur r ent  subj ect  mat t er  j ur i sdi ct i on 

over  nonmember s:   ( 1)  t o " r egul at e .  .  .  t he act i v i t i es of  

nonmember s who ent er  consensual  r el at i onshi ps wi t h t he 

t r i be or  i t s member s,  t hr ough commer ci al  deal i ng,  

cont r act s,  l eases,  or  ot her  ar r angement s, "  and ( 2)  t o 
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r egul at e nonmember  conduct  t hat  " t hr eat ens or  has some 

di r ect  ef f ect  on t he pol i t i cal  i nt egr i t y,  t he economi c 

secur i t y,  or  t he heal t h or  wel f ar e of  t he t r i be. "   I d.  at  

565- 66.   But  as t he Cour t ' s  r ecent  di scussi on of  Mont ana i n 

Pl ai ns Commer ce Bank shows,  t he t wo except i ons t o t he l ack 

of  subj ect  mat t er  j ur i sdi ct i on i n t r i bal  cour t s ar e not  t o 

be br oadl y i nt er pr et ed;  r at her ,  t hey ar e ext r emel y l i mi t ed.   

Pl ai ns Commer ce Bank,  128 S.  Ct .  at  2720.  

¶17 I n Pl ai ns Commer ce Bank,  t r i bal  member s ( t he 

Longs)  sued a nonmember  ( Pl ai ns Commer ce Bank)  i n t r i bal  

cour t ,  al l egi ng t hat  t he bank di scr i mi nat ed agai nst  t hem 

when i t  sol d pr oper t y.   I d.  at  2715.   The Longs f ur t her  

al l eged t hat  t he pr oper t y sal es had ar i sen di r ect l y f r om 

t hei r  pr eexi st i ng commer ci al  r el at i onshi p wi t h t he bank,  

and accor di ngl y,  t he sal es f el l  wi t hi n t he f i r st  Mont ana 

except i on t o t he gener al  r ul e t hat  t r i bes l ack j ur i sdi ct i on 

over  nonmember s.   I d.  at  2715- 16.   The t r i bal  j ur y awar ded 

$750, 000 i n damages.   I d.  at  2716.   The bank t hen br ought  a 

decl ar at or y j udgment  act i on i n f eder al  cour t  asser t i ng t hat  

t he t r i bal  cour t  l acked subj ect  mat t er  j ur i sdi ct i on t o 

adj udi cat e t he c l ai ms,  and t her ef or e,  t he j udgment  was 

voi d.   I d.     

¶18 The Supr eme Cour t  agr eed wi t h t he bank.   The 

Cour t  began by expl ai ni ng t hat  t he sover ei gn power s of  

t r i bes ar e l i mi t ed by v i r t ue of  t he t r i bes'  " i ncor por at i on 
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i nt o t he Amer i can r epubl i c. " 5  I d.  at  2719.   I n so 

i ncor por at i ng,  t he t r i bes gener al l y l ost  t he r i ght  t o 

gover n per sons comi ng wi t hi n t r i bal  t er r i t or y except  f or  

t r i bal  member s. 6  I d.    

¶19 I n any at t empt  t o exer t  j ur i sdi ct i on over  

nonmember s,  " [ t ] he bur den r est s  on t he t r i be t o est abl i sh 

one of  t he except i ons t o Mont ana' s gener al  r ul e"  t hat  

pr ecl udes j ur i sdi ct i on over  nonmember s.   I d.  at  2720.   The 

bur den of  pr oof  r est s wi t h t he t r i be t o est abl i sh t hat  

concur r ent  j ur i sdi ct i on exi st s i n t r i bal  cour t s because of  

t he gener al  r ul e t hat  t r i bal  cour t s do not  have subj ect  

mat t er  j ur i sdi ct i on t o adj udi cat e c l ai ms i nvol v i ng 

nonmember s.   Wi sconsi n St at .  § 801. 54 i s i n conf l i c t  wi t h 

                                                 
5 The cour t  i n Pl ai ns Commer ce Bank v.  Long Fami l y Land 

& Cat t l e Co. ,  128 S.  Ct .  2709,  2721 ( 2008) ,  c i t ed t wo 
l i mi t ed t ypes of  except i ons t hat  i nvol ved t he r egul at i on of  
nonmember  act i v i t i es on r eser vat i on l and " t hat  had a 
di scer nabl e ef f ect  on t he t r i be or  i t s member s" :   Wi l l i ams 
v.  Lee,  358 U. S.  217 ( 1959)  ( concl udi ng t he t r i be had 
j ur i sdi ct i on over  a cont r act  di sput e about  " t he sal e of  
mer chandi se by a non- I ndi an t o an I ndi an on t he 
r eser vat i on" )  and Washi ngt on v.  Conf eder at ed Tr i bes of  
Col v i l l e I ndi an Reser vat i on,  447 U. S.  134 ( 1980)  ( uphol di ng 
t r i bal  det er mi nat i on of  t he t ax i ng aut hor i t y of  t he t r i be 
f or  act i v i t i es by non- I ndi ans on r eser vat i on l and) .   The 
Cour t  c i t ed ot her  cases t hat  al so uphel d t r i bal  
det er mi nat i ons i nvol v i ng t axes f or  act i v i t i es wi t hi n t r i bal  
l and.     

6 I n Pl ai ns Commer ce Bank,  t he Cour t  poi nt ed out  t hat  
t r i bal  cour t s l ack j ur i sdi ct i on over :   a " t or t  sui t  
i nvol v i ng an acci dent  on non- t r i bal  l and" ;  t he r egul at i on 
of  " hunt i ng and f i shi ng on non- I ndi an f ee l and" ;  and 
t axat i on of  nonmember  act i v i t i es on non- I ndi an f ee l and.   
I d.  at  2722.    
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t hat  r equi r ement  of  f eder al  l aw because under  § 801. 54( 2) ,  

a c i r cui t  cour t  can t r ansf er  a case t o t r i bal  cour t  on i t s 

own mot i on.   Ther ef or e,  t he t r i be woul d not  be a movi ng 

par t y who car r i es t he bur den of  pr oof  expl ai ned by t he 

Uni t ed St at es Supr eme Cour t  i n Pl ai ns Commer ce Bank.   The 

ci r cui t  cour t s of  Wi sconsi n cannot  make a di scr et i onar y 

t r ansf er  t o t r i bal  cour t s,  sua spont e,  and st i l l  compl y 

wi t h t hi s aspect  of  f eder al  l aw because meet i ng t hat  t r i bal  

bur den i s one pr er equi s i t e f or  t he exer ci se of  concur r ent  

subj ect  mat t er  j ur i sdi ct i on by t r i bal  cour t s.    

¶20 The Uni t ed St at es Supr eme Cour t  al so has 

expl ai ned t hat  " a t r i be' s adj udi cat i ve j ur i sdi ct i on does 

not  exceed i t s l egi s l at i ve j ur i sdi ct i on. "   I d.  at  2720 

( quot i ng St r at e v.  A- 1 Cont r act or s,  520 U. S.  438,  440 

( 1997) ) .   Thi s i s an i mpor t ant  pr i nci pl e because i f  a t r i be 

coul d not  pass a l aw t hat  bound t he conduct  and t he par t i es 

whose cl ai ms and def enses a t r i bal  cour t  at t empt s t o 

adj udi cat e,  t hen t he t r i bal  cour t  l acks concur r ent  subj ect  

mat t er  j ur i sdi ct i on over  t hose cl ai ms and def enses. 7  I d.   

Tr i bes do not  have t he l egi s l at i ve j ur i sdi ct i on t o enact  a 

l aw t hat  wi l l  est abl i sh a non- t r i bal  member ' s cust ody and 

pl acement  r i ght s t o hi s or  her  chi l d.   See Jacobs v.  

                                                 
7 I n Pl ai ns Commer ce Bank,  t he t r i be l acked " t he c i v i l  

aut hor i t y t o r egul at e t he Bank' s sal e of  i t s  f ee l and, "  and 
t her ef or e,  t he t r i bal  cour t  coul d not  adj udi cat e t he 
c i r cumst ances under  whi ch t he l and sal es wer e made.   I d.  at  
2720- 21 ( c i t at i ons omi t t ed) .  
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Jacobs,  138 Wi s.  2d 19,  26- 28,  405 N. W. 2d 668 ( Ct .  App.  

1987) .    

¶21 I t  i s  not  a s i mpl e mat t er  f or  a c i r cui t  cour t  t o 

det er mi ne whet her  a case f i t s wi t hi n one of  t he t wo ver y 

nar r ow Mont ana except i ons t o t he t r i bal  cour t s '  l ack of  

subj ect  mat t er  j ur i sdi ct i on over  nonmember s.   Wi sconsi n 

St at .  § 801. 54 i s compl et el y i nadequat e i n addr essi ng t hi s  

maj or  obst acl e t o t he exer ci se of  t r i bal  cour t  j ur i sdi ct i on 

over  nonmember s;  yet ,  i t  i s  a cr i t i cal  deci s i on t hat  must  

be made bef or e any t r ansf er  can occur .   Thi s i s so because 

t he cont ent i on t hat  a cour t  l acks subj ect  mat t er  

j ur i sdi ct i on may be r ai sed at  any t i me,  even af t er  

j udgment .   See Ar baugh v.  Y&H Cor p. ,  546 U. S.  500,  506- 07 

( 2006) ;  see al so Fed.  R.  Ci v.  P.  12( h) ( 3) .   Fur t her mor e,  

" subj ect  mat t er  j ur i sdi ct i on cannot  be cr eat ed by wai ver  or  

consent . "   Uni t ed St at es v.  Hazl ewood,  526 F. 3d 862,  864 

( 5t h Ci r .  2008)  ( quot i ng Hower y v.  Al l st at e I ns.  Co. ,  243 

F. 3d 912,  919 ( 5t h Ci r .  2001) ) .   The maj or i t y cont i nues t o 

gi ve t he c i r cui t  cour t s no l egal  gui del i nes t o assi st  wi t h 

t hi s wei ght y l egal  t ask.    

C.  Wi sconsi n St at .  § 751. 12( 1)  

¶22 Thi s cour t ' s  power  t o l egi s l at e,  whi ch we speak 

of  as " r ul e- maki ng, "  i s  der i ved f r om Wi s.  St at .  

§ 751. 12( 1) ,  whi ch pr ovi des i n r el evant  par t :  

The st at e supr eme cour t  shal l ,  by r ul es 
pr omul gat ed by i t  f r om t i me t o t i me,  r egul at e 
pl eadi ng,  pr act i ce,  and pr ocedur e i n j udi c i al  
pr oceedi ngs i n al l  cour t s,  f or  t he pur poses of  
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si mpl i f y i ng t he same and of  pr omot i ng t he speedy 
det er mi nat i on of  l i t i gat i on upon i t s mer i t s.   The 
r ul es shal l  not  abr i dge,  enl ar ge,  or  modi f y t he 
subst ant i ve r i ght s of  any l i t i gant .  

( Emphasi s added. )  

¶23 Pr i or  t o t he cr eat i on of  Wi s.  St at .  § 801. 54,  al l  

l i t i gant s who sat i sf i ed t he st at ut or y pr ovi s i ons f or  

j ur i sdi ct i on i n Wi sconsi n cour t s  had a st at ut or y r i ght  t o 

avai l  t hemsel ves of  t he Wi sconsi n cour t  syst em.   See Wi s.  

St at .  § 801. 04.   Wi sconsi n' s open cour t house door s pr ovi de 

a s i gni f i cant ,  subst ant i ve r i ght  f or  t r i bal  as wel l  as non-

t r i bal  l i t i gant s.   However ,  s i nce § 801. 54 has become 

ef f ect i ve,  t he cour t house door s of  Wi sconsi n can be cl osed 

t o some l i t i gant s,  bot h t r i bal  member s and nonmember s.   

Thi s l i mi t at i on of  t he subst ant i ve r i ght s of  l i t i gant s i s 

cont r ar y t o t he expr ess pr ovi s i ons of  Wi s.  St at .  

§ 751. 12( 1) ,  whi ch pr ovi des t hat  any st at ut e t hat  t hi s 

cour t  cr eat es " shal l  not  abr i dge,  enl ar ge,  or  modi f y t he 

subst ant i ve r i ght s of  any l i t i gant . "   

¶24 The l at est  amendment  t o Wi s.  St at .  § 801. 54 

per mi t s a cour t  t o el i mi nat e t he r i ght  t o l i t i gat e i n st at e 

cour t s wi t hout  hol di ng a hear i ng bef or e t r ansf er r i ng t he 

mat t er  t o t r i bal  cour t s.   I n so doi ng,  t he maj or i t y 

el i mi nat es not  onl y t he subst ant i ve r i ght  t o l i t i gat e i n 

st at e cour t s,  but  i t  el i mi nat es t he r i ght  t o a hear i ng 

unl ess a par t y af f i r mat i vel y r equest s one.   Thi s new l aw 

abr i dges t he r i ght s of  l i t i gant s cont r ar y t o t he expr ess 

di r ect i ve of  Wi s.  St at .  § 751. 12( 1) .    
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I I I .   CONCLUSI ON 

¶25 I n concl usi on,  t he maj or i t y of  t hi s cour t  chooses 

t o di sr egar d t he ef f ect  t hat  i t s  deci s i on has on t he 

f undament al  const i t ut i onal  r i ght s of  par ent s,  gi ves no 

di r ect i on t o c i r cui t  cour t s i n r egar d t o t he st andar ds 

under  whi ch concur r ent  subj ect  mat t er  j ur i sdi ct i on coul d 

exi st  i n t r i bal  cour t  and abr ogat es t he r i ght s of  l i t i gant s 

who have chosen Wi sconsi n c i r cui t  cour t s as t hei r  f or ums.   

Once agai n,  t he maj or i t y has exceeded t he aut hor i t y t hat  

t he l egi s l at ur e gr ant ed i n Wi s.  St at .  § 751. 12.   

Accor di ngl y,  I  r espect f ul l y di ssent .    

¶26 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n i n t hi s 

di ssent .     
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