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Tax 2.02
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INCOME TAXATION, RETURNS, RECORDS AND GROSS INCOME
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Tax 2.01 Residence. Individuals claiming a change of (b) “Resident” means a natural person who is domiciled in

residence, i.e., domicile, from Wisconsin to another state shall
file the “Residence Questionnaire,” which is a part of the INPR
income tax form, with the Wisconsin department of revenue by
attaching it to their Wisconsin income tax return for the year they
claim to have changed residence, and shall furnish other informa-
tion the department may require.

Note: Forms may be obtained from the department of revenue’s web site at
Www.revenue.wi.gov.

Note: Section Tax 2.01 interprets s. 71.02, Stats.

History: 1-2-56; r. (1); renum. (2) to be (1); renum. (3) to be (2) and am., Regis-
ter, September, 1964, No. 105, eff. 10-1-64; am. Register, February, 1975, No. 230,
eff. 3-1-75; r. (1), renum. (2) and am., Register, July, 1987, No. 379, eff. 8-1-87; am.
Register, February, 1990, No. 410, eff. 3-1-90; CR 19-141: am. Register September
2020 No. 777, eff. 10-1-20.

Tax 2.02 Reciprocity. (1) PURPOSE. This section ex-
plains the reciprocity agreements between Wisconsin and other
states.

(2) DErFINITIONS. The following definitions pertain only to
Wisconsin. Definitions of the same terms in other states may
vary. In this section:

(a) “Personal service income” means all salaries, wages, com-
missions and fees earned by an employee and all commissions
and fees earned by a self-employed person in the conduct of a
profession or vocation. Personal service income does not include
income derived from activities involving the substantial use of
capital or labor of others.

this state.

(3) WISCONSIN LAW. (a) Under s. 71.05 (2), Stats., income
earned by a nonresident individual for performing personal ser-
vices in Wisconsin shall be excluded from Wisconsin gross in-
come to the extent the individual’s state of residence imposes an
income tax on the personal service income, if the state of resi-
dence allows either of the following:

1. A similar exclusion for personal service income earned by
individuals domiciled in Wisconsin while working in that state.

2. A credit against the tax imposed by that state on the per-
sonal service income equal to the Wisconsin tax on the personal
service income.

(b) Under s. 71.64 (8), Stats., a Wisconsin employer of a non-
resident individual residing in a state with which Wisconsin has a
reciprocity agreement under sub. (4) need not withhold Wiscon-
sin income tax from personal service income earned in Wiscon-
sin by the nonresident.

(4) AGREEMENTS WITH OTHER STATES. (a) Wisconsin has
formal reciprocity agreements with:

1. Kentucky, for the years beginning on and after January 1,
1961.

2. lllinois, for the years beginning on and after January 1,
1971.

3. Michigan, for income earned after October 1, 1967 and
years beginning on and after January 1, 1968.
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(b) Wisconsin practices reciprocity with Indiana, since prior
to 1960, on the basis of an informal agreement and acquiescence
by Wisconsin and Indiana.

(5) EFFECT OF RECIPROCITY. (a) Personal service income in-
cluded under reciprocity agreements is taxed by an employee’s
state of residence rather than by an employee’s state of employ-
ment. Wisconsin will not tax personal service income earned in
Wisconsin by residents of states with which Wisconsin has reci-
procity, and those states may not tax personal service income
which a Wisconsin resident earns in those states, except as de-
scribed in subs. (6), (7), and (8).

(b) For personal service income included under reciprocity
agreements, an employer need only withhold income tax for the
state of residence of an employee.

(c) Federal law regulates withholding on wages earned by em-
ployees engaged in interstate transportation activities.

Note: Additional information on withholding on wages earned by employees en-
gaged in interstate transportation activities may be obtained by writing to Wisconsin
Department of Revenue, Compliance Bureau, P.O. Box 8902, Madison, WI 53708.

(6) PROVISIONS OF AGREEMENT WITH ILLINOIS. (a) The rec-
iprocity agreement with Illinois is limited to “wages, salaries,
commissions, and any other form of remuneration paid to em-
ployees for personal services.” However, the agreement does not
extend to fees of lawyers, accountants and other self-employed
persons deriving personal service income, to lottery winnings, or
to persons identified in pars. (c) and (d).

(b) The Illinois Income Tax Act, Article 15, section 1501 (a)
(20), defines a resident as “an individual (i) who is in this State
for other than a temporary or transitory purpose during the tax-
able year; or (ii) who is domiciled in this State but is absent from
the State for a temporary or transitory purpose during the tax-
able year.” Because of the differences in the definition of resi-
dent for Illinois and Wisconsin purposes, a person domiciled in
Wisconsin may simultaneously be a resident of Illinois, or a per-
son may be domiciled in Illinois but not be a resident of Illinois.

Example: A person is domiciled in Wisconsin and takes a job in Illinois. The
person does not intend to give up his or her Wisconsin domicile, but instead intends
to return to Wisconsin once his or her job in Illinois is completed, in 2 to 3 years.
Assume that Illinois considers the person’s stay in Illinois as other than temporary
or transitory. Therefore, the person is a resident of Illinois. The person is also a res-
ident of Wisconsin because he or she is still domiciled in Wisconsin.

Note: The term “temporary or transitory” as used in the definition of an Illinois
resident set forth in sub. (6) (b) is not defined in either Illinois law or regulations.
Therefore, whether or not the purpose for which an individual is in, or is absent
from, Illinois is temporary or transitory in character depends upon the facts and cir-
cumstances of each particular case.

(c) The reciprocity agreement with Illinois does not apply to
any form of compensation described in par. (a) paid on or after
January 1, 1974 to any individual who, at the time of payment, is
simultaneously a resident of Illinois and a domiciliary of Wis-
consin. All income of this person is taxable by Wisconsin. How-
ever, a credit against Wisconsin income tax may be claimed for
income tax paid to Illinois.

(d) An individual who is domiciled in Illinois but is not a res-
ident of Illinois is subject to the Wisconsin income tax on income
earned in Wisconsin.

(7) PROVISIONS OF AGREEMENT WITH MICHIGAN. The reci-
procity agreement with Michigan is limited to income from “per-
sonal services, including salaries, wages or commissions.” The
agreement does not include income which Michigan considers to
be “business income,” such as fees of self-employed persons such
as professionals.

(8) PROVISIONS OF AGREEMENTS WITH INDIANA AND KEN-
TUCKY. The reciprocity agreements with Indiana and Kentucky
are limited to wages, salaries and commissions.

(10) PROCEDURE FOR NONRESIDENTS. (a) Nonresident per-
sons employed in Wisconsin and residing in a state with which
Wisconsin has reciprocity shall file form W-220, “Nonresident
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Employee’s Withholding Reciprocity Declaration,” with their
Wisconsin employers to be exempt from withholding of Wiscon-
sin income taxes. Upon receipt of this form, Wisconsin employ-
ers may not withhold Wisconsin income tax from Wisconsin per-
sonal service income of the employee.

(c) The reciprocity exclusion does not apply to Wisconsin lot-
tery winnings of nonresident persons.

(11) PROCEDURE FOR WISCONSIN RESIDENTS. (a) Wisconsin
residents employed in a state with which Wisconsin has reciproc-
ity shall file form 1-ES, “Wisconsin Estimated Tax Voucher,”
with the Wisconsin department of revenue if their out-of-state
employers do not withhold Wisconsin income tax from their per-
sonal service income and if they will have a sufficient Wisconsin
tax liability to be required to make payments of estimated tax.

Note: Form 1-ES may be obtained by using the department’s estimated income
tax interactive voucher at www.revenue.wi.gov/Pages/OnlineServices/voucher-
les.aspx.

(b) Wisconsin residents may have their employers cease with-
holding the other state’s income tax from their personal service
income and may claim a refund from that state if income taxes are
withheld from their personal service income after the effective
date of a reciprocity agreement.

(c) Wisconsin residents earning personal service income in
states where it is taxable by the other state may claim a credit on
their Wisconsin income tax returns for net income taxes paid to
these states.

Note: Refer to s. Tax 2.955 for information on the credit for tax paid to other
states.

(12) DELINQUENT TAXES. Reciprocity agreements do not af-
fect the withholding of delinquent Wisconsin income taxes, inter-
est, penalties and costs under s. 71.91 (7), Stats.

Note: Forms may be obtained from the department of revenue’s web site at
www.revenue.wi.gov.

Note: Out-of-state employers of Wisconsin residents wishing to withhold Wis-
consin income tax from those employees’ incomes may contact Wisconsin Depart-
ment of Revenue, Compliance Bureau, P.O. Box 8902, Madison, W1 53708.

Note: The State of Maryland enacted an income tax law, Ch. 1, Laws 1992, Ist
Spec. Sess., on May 1, 1992, which resulted in the termination of reciprocity be-
tween Wisconsin and Maryland, effective for taxable years beginning after Decem-
ber 31, 1991. Prior to enactment of Maryland Ch. 1, Laws 1992, Ist Spec. Sess.,
Wisconsin practiced reciprocity with Maryland since prior to 1960, based on an in-
formal agreement and acquiescence by Wisconsin and Maryland. Under the provi-
sions of prior Maryland law and s. 71.05 (2), Stats., a Wisconsin resident could ex-
clude from Maryland taxation, the income from salaries, wages, and compensation
for personal services to the extent Wisconsin taxed the income of and accorded sim-
ilar treatment to Maryland residents.

Note: Section Tax 2.02 interprets ss. 71.05 (2) and 71.64 (8), Stats.

Note: Beginning on January 1, 1968 and ending on January 1, 2010, Wisconsin
had a formal reciprocity agreement with Minnesota. The reciprocity agreement was
limited to income from personal services, including wages, salaries, tips, fees, com-
missions, bonuses, or similar earnings, provided the taxpayer personally rendered
the service. The reciprocity exclusion for personal service income did not apply
where the personal or professional service income was earned as a part of a business
operated by the taxpayer which had employees that did more than incidental duties
for the business, or where there was the sale or delivery of goods which was more
than an incidental part of the business. A partner’s salary from a partnership where
the selling of goods or services of the employees was more than incidental was sub-
ject to the reciprocity exclusion, but the partnership profits were not excluded. Dis-
tributions from a tax-sheltered annuity were also considered subject to the reciproc-
ity exclusion. To qualify for the exclusion, the Minnesota agreement required the
taxpayer to have a place of abode in Wisconsin, and the taxpayer was required to
customarily return to it at least once a month.

History: Cr. Register, April 1978, No. 268, eff. 5-1-78; r. and recr., Register,
March, 1991, No. 423, eff. 4-1-91; am. (3) (a) (intro.), 1., (4) (a) 1. to 4., (b) (intro.),
(5) (a), (6) (b), (7) and (8), 1. (4) (b) 1. and 2. and (9), renum. (10) to (13) to be (9) to
(12) and am. (10) (a), (b), (11) (a) and (12), Register, April, 1993, No. 448, eff. 5-1-
93; CR 17-019: 1. (4) (a) 4., (9), am. (10) (a), r. (10) (b), Register June 2018 No. 750
eff. 7-1-18; correction in (5) (a) made under s. 13.92 (4) (b) 7., Stats., Register June
2018 No. 750.

Tax 2.03 Corporation returns. (1) FORMS. The de-
partment shall provide forms for filing franchise or income tax
returns and credit claims. Except as provided in s. Tax 2.09 or as
otherwise approved by the department, tax returns and credit
claims shall only be filed using the forms prescribed by the
department.
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(2) INFORMATION RETURNS. Information returns required of
corporations are specified in s. Tax 2.04.

(3) FILING RETURNS. (a) Except as provided in par. (b) and s.
Tax 2.67 (2) (b), all forms and information required to be filed or
furnished by corporations shall be filed or furnished by providing
the information requested on the appropriate forms, signing the
returns or forms as appropriate and submitting them by one of the
following means:

1. Filing them by the use of electronic means as prescribed
by the department.

2. Mailing them to the address specified by the department
on the form or in the instructions.

3. Delivering them to the department or to the destination
that the department or the department of administration
prescribes.

(b) 1. The department may require the franchise or income
tax return of a corporation be filed electronically. The depart-
ment shall provide notification at least 90 days prior to the due
date of the first franchise or income tax return required to be filed
electronically of the requirement to file electronically. This para-
graph does not apply to combined returns subject to the electronic
filing requirement in s. Tax 2.67 (2) (b).

2. The secretary of revenue may waive the requirement to file
the franchise or income tax return of a corporation electronically
when the secretary determines that the requirement causes an un-
due hardship, if the person does all of the following:

a. Requests the waiver in writing using Form EFT-102, Elec-
tronic Filing or Electronic Payment Waiver Request.

Note: Form EFT-102 should be e-mailed to DORWaiverRequest@wiscon-
sin.gov, faxed to (608) 224-5761, or addressed to Mandate Waiver Request, Wiscon-
sin Department of Revenue, PO Box 8902, Madison, W1 53708-8902. Form EFT-
102 may be obtained at https://www.revenue.wi.gov/Pages/html/formpub.aspx, un-
der “Tax Return Information.”

b. Clearly indicates why the requirement causes an undue
hardship.

3. In determining whether the electronic filing requirement
causes an undue hardship, the secretary of revenue may consider
the following factors:

a. Unusual circumstances that may prevent the person from
filing electronically.

Example: The person does not have access to a computer that is connected to the
Internet.

b. Any other factor that the secretary determines is pertinent.
(c) If the return is a combined return, an officer of the desig-
nated agent corporation shall sign the combined return. Signing a
return includes the process of electronically signing the return.
See ss. Tax 2.03, 2.60, and 2.67 for additional rules relating to
combined returns.
Note: Section Tax 2.03 interprets ss. 71.24 (1), (Im), and (3), 71.255 (1) (b) and
(7), 71.365 (4) and (5), 71.44 (1) (a) and (c) and (Im), and 71.80 (18), Stats.
History: 1-2-56; am. Register, September, 1964, No. 105, eff. 10-1-64; am. Reg-
ister, March, 1966, No. 123, eff. 4-1-66, am. Register, February, 1975, No. 230, eff.
3-1-75; am. Register, September, 1977, No. 261, eff. 10-1-77; am. Register, Septem-
ber, 1983, No. 333, eff. 10-1-82; am. (1) (a), (c) and (d), renum. (1) (f) to (j) and (2)
to be (1) (g) to (k) and (3) and am. (1) (h) and (k) and (3), cr. (1) (f), (L) to (p) and
(2), Register, July, 1987, No. 379, eff. 8-1-87; r. and recr. (1), am. (3), Register, June,
1990, No. 414, eff. 7-1-90; r. and recr., Register, May, 1995, No. 473, eff. 6-1-95; CR
02-033: 1. (1) (j), renum. (1) (k) to (x) to be (1) (j) to (w), am. (1) (n), (o) and (s) and
(4), cr. (1) (x) Register October 2002 No. 562, eff. 11-1-02; correction in (1) (intro.)
made under s. 13.93 (2m) (b) 7., Stats., Register June 2006 No. 606; CR 10-095: r.
and recr. (1), (3), . (4) Register November 2010 No. 659, eff. 12-1-10.

Tax 2.04 Information returns and wage statements.
(1) DEFINITIONS. In this section:

(a) “Pass-through entity” has the meaning given in s. 71.738
(3d), Stats.

(b) “Person” means an individual, trust, estate, partnership,
limited liability company, association or corporation.

Tax 2.04

(2) COMPENSATION FOR SERVICES. Under ss. 71.65 (2),
71.71 (2), 71.715 (2), 71.72 and 71.80 (20), Stats., all persons
carrying on activities within this state, whether taxable or not un-
der ch. 71, Stats., are required to file with the department, on fed-
eral form W-2 or 1099-R, or on Wisconsin form 9b or other
forms approved by the department, a statement of certain pay-
ments made within the preceding calendar year. As provided in
sub. (6), the department may require such statement be filed elec-
tronically. For individuals who are residents of Wisconsin, the
statement shall set forth the salaries, wages, bonuses, commis-
sions, annuities, pensions, retirement pay, fees, or other remuner-
ation paid for services whether subject to withholding or not. For
individuals who are nonresidents, the statement shall include all
payments for the performance of personal services in Wisconsin,
whether subject to withholding or not, except retirement plan dis-
tributions identified in s. Tax 3.085 as being exempt from Wis-
consin income tax. A copy of federal form 1099 may be filed in
lieu of Wisconsin form 9b. The following shall also apply with
respect to compensation for services:

(a) All payments which are wages within the definition under
s. 71.63 (6), Stats., regardless of amount, shall be reported on fed-
eral form W-2. As provided in sub. (6), the department may re-
quire such form be filed electronically.

(b) All payments which are not wages within the definition
under s. 71.63 (6), Stats., but from which Wisconsin income tax
has been withheld, shall be reported on federal form W-2 or
1099-R, as appropriate. As provided in sub. (6), the department
may require such form be filed electronically.

(c) Payments of $600 or more which are not wages within the
definition under s. 71.63 (6), Stats., and from which no Wiscon-
sin income tax has been withheld, shall be reported on Wisconsin
form 9b or federal form 1099. As provided in sub. (6), the depart-
ment may require such form be filed electronically. However, if
the payment was to an employee for whom a form W-2 is required
under par. (a) or (b), the payment, regardless of amount, shall be
included on form W-2.

(d) All statements required shall be filed with the department
by January 31. Form WT-7, “Employer’s Annual Reconciliation
of Wisconsin Income Tax Withheld From Wages,” shall accom-
pany the statements submitted, if the employer is required to be
registered to withhold Wisconsin income taxes from employees’
wages.

Note: Forms W-2, 1099-R, 9b, and 1099 that are not required to be filed elec-
tronically may be delivered in person to the Department of Revenue at 2135 Rim-
rock Road, Madison, Wisconsin or mailed to the department. Forms filed on paper
may be mailed to Wisconsin Department of Revenue, PO Box 8920, Madison, WI
53708-8920.

(de) The department may require Form WT-7 be filed elec-
tronically. The department shall provide notification at least 90
days prior to the due date of the first Form WT-7 required to be
filed electronically of the requirement to file electronically.

(dm) The secretary of revenue may waive the requirement for
a person to file Form WT-7 electronically when the secretary de-
termines that the requirement causes an undue hardship, if the
person does all of the following:

1. Requests the waiver in writing using Form EFT-102, Elec-
tronic Filing or Electronic Payment Waiver Request.

Note: Form EFT-102 should be e-mailed to DORWaiverRequest@wiscon-
sin.gov, faxed to (608) 224-5761, or addressed to Mandate Waiver Request, Wiscon-
sin Department of Revenue, PO Box 8902, Madison, WI 53708-8902. Form EFT-
102 may be obtained at https://www.revenue.wi.gov/Pages/html/formpub.aspx, un-
der “Tax Return Information.”

2. Clearly indicates why the requirement causes an undue
hardship.
(ds) In determining whether the electronic filing requirement
causes an undue hardship, the secretary of revenue may consider
the following factors:
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1. Unusual circumstances that may prevent the person from
filing electronically.

Example: The person does not have access to a computer that is connected to the
Internet.

2. Any other factor that the secretary determines is pertinent.

(e) Sections 71.65 (5) and 71.73 (2), Stats., permit a thirty-

day extension of time to file the statements described in this sub-

section. A written request may be mailed or faxed to the depart-

ment and to be effective shall be postmarked or faxed on or before
the due date of the statements.

Note: Written requests for extensions may be mailed to Mail Stop 3-80, Wiscon-
sin Department of Revenue, Tax Operations Business, PO Box 8902, Madison, W1
53708-8902.

(3) RENTS AND ROYALTIES. Under ss. 71.70 and 71.80 (20),
Stats., except as provided in par. (d), all persons making pay-
ments of rents and royalties of $600 or more to individuals who
are residents of Wisconsin, regardless of where the property is lo-
cated, and to nonresident individuals if the property is located in
Wisconsin, shall file with the department, on Form 9b or an ap-
proved substitute form, a statement of payments made in the pre-
ceding calendar year. As provided in sub. (6), the department
may require such statement be filed electronically. The following
shall also apply with respect to rents and royalties:

(a) A copy of federal Form 1099-MISC may be filed in lieu of
Wisconsin Form 9b.

(b) Corporations shall file the statement with the department
by January 31 and payers other than corporations shall file by
January 31.

Note: Forms not required to be filed electronically may be delivered in person to
the Department of Revenue at 2135 Rimrock Road, Madison, Wisconsin or mailed
to Wisconsin Department of Revenue, PO Box 8920, Madison, WI 53708-8920.

(c) A 30-day extension of time for filing Forms 9b or substi-
tute forms to report payments of rents or royalties may be
allowed.

(d) The requirement to file Form 9b or a substitute form does
not apply to persons other than corporations who do not deduct
the payments in determining Wisconsin taxable income.

(4) GAMBLING WINNINGS. (a) Under s. 71.67 (4) (c), Stats.,
the administrator of the gaming commission’s lottery division
shall file with the department a statement of winnings for each
lottery prize of $2,000 or more paid in the preceding calendar
year.

(b) Unders. 71.67 (5) (d), Stats., all persons licensed to spon-
sor and manage races under s. 562.05 (1) (b) or (c), Stats., shall
file with the department a statement of winnings for each pari-
mutuel wager payment of more than $1,000 paid in the preceding
calendar year.

(c) The winnings required to be reported in pars. (a) and (b)
shall be reported on federal Form W-2G or on an approved sub-
stitute form. As provided in sub. (6), the department may require
such form be filed electronically.

(d) The statements required in pars. (a) and (b) shall be filed
by January 31.

Note: Forms W-2G or substitute forms not required to be filed electronically may
be delivered in person to the Department of Revenue at 2135 Rimrock Road, Madi-
son, Wisconsin or mailed to Wisconsin Department of Revenue, PO Box 8920,
Madison, WI 53708-8920.

(e) No extension of time for filing Forms W-2G or substitute
forms to report payments of lottery prize winnings or pari-mutuel
wager winnings may be allowed.

(5) DISALLOWANCE OF DEDUCTIONS. Items to be reported on
Forms W-2, 1099-R, 9b or substitute forms may be disallowed as
deductions from gross income if not properly reported.

(6) ELECTRONIC FILING REQUIREMENT. (a) Under s. 71.80
(20), Stats., if a person is required to file 10 or more wage state-
ments or 10 or more of any one type of information return with
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the department, the person shall file the statements or the returns
electronically, by means prescribed by the department.

(b) If a payer participates in the combined federal/state filing
program for Forms 1099, the department shall waive the require-
ment to file those Forms 1099 or comparable information returns
electronically, unless the form reports Wisconsin withholding.

(c) The secretary of revenue may waive the requirement to file
wage statements or information returns electronically when the
secretary determines that the requirement causes an undue hard-
ship, if the payer does all of the following:

1. Requests the waiver in writing at least 30 days before the
due date for filing the wage statements or information returns us-
ing Form EFT-102, Electronic Filing or Electronic Payment
Waiver Request.

Note: Form EFT-102 should be e-mailed to DORWaiverRequest@ wiscon-
sin.gov, faxed to (608) 224-5761, or addressed to Mandate Waiver Request, Wiscon-
sin Department of Revenue, PO Box 8902, Madison, WI 53708-8902. Form EFT-
102 may be obtained at https://www.revenue.wi.gov/Pages/html/formpub.aspx, un-
der “Tax Return Information.”

2. Clearly indicates why the requirement causes an undue
hardship.
(d) In determining whether the electronic filing requirement
causes an undue hardship, the secretary of revenue may consider
the following factors:

1. Unusual circumstances that may prevent the payer from
filing electronically.

Example: The payer does not have access to a computer that is connected to the
Internet.

2. Any other factor that the secretary determines is pertinent.

(7) COMBINED FILING PROGRAM. Payers who participate in
the combined federal/state filing program with the internal rev-
enue service and report to the internal revenue service items
which are required to be filed on Wisconsin Form 9b or a substi-
tute form, are not required to file separate information returns for
those items with the department of revenue, unless the form re-
ports Wisconsin withholding.

Note: Under the combined federal/state filing program, the internal revenue ser-
vice will forward information from the information returns to the department of
revenue.

Note: Subchapter XI of ch. 71, Stats., requires information returns (e.g. Form
1099-R and Form 1099-MISC) to be filed by January 31, regardless of whether the
returns are filed directly with the department of revenue or indirectly through the in-
ternal revenue service’s combined federal/state filing program.

(8) ELECTRONIC FILING REQUIREMENT FOR TAXES WITHHELD
BY PASS-THROUGH ENTITIES. (a) Except as provided in par. (b),
the department may require a pass-through entity to electroni-
cally file its return for nonresident withholding taxes under s.
71.775, Stats.

(b) The secretary of revenue may waive the requirement to
electronically file the return under par. (a) when the secretary de-
termines that the requirement causes an undue hardship, if the
pass-through entity does all of the following:

1. Requests the waiver in writing using Form EFT-102, Elec-
tronic Filing or Electronic Payment Waiver Request.

Note: Form EFT-102 should be e-mailed to DORWaiverRequest@wiscon-
sin.gov, faxed to (608) 224-5761, or addressed to Mandate Waiver Request, Wiscon-
sin Department of Revenue, PO Box 8902, Madison, WI 53708-8902. Form EFT-
102 may be obtained at https://www.revenue.wi.gov/Pages/html/formpub.aspx, un-
der “Tax Return Information.”

2. Clearly indicates why the requirement causes an undue
hardship.

(c) In determining whether the electronic filing requirement
causes an undue hardship, the secretary of revenue may consider
the following factors:

1. Unusual circumstances that may prevent the pass-through
entity from filing electronically.

Example: The pass-through entity does not have access to a computer that is
connected to the Internet.


http://docs.legis.wisconsin.gov/code/admin_code
https://docs-preview.legis.wisconsin.gov/document/register/828/B/toc

File inserted into Admin. Code 1-1-2025. May not be current beginning 1 month after insert date. For current adm. code see:
http://docs.legis.wisconsin.gov/code/admin_code

5 DEPARTMENT OF REVENUE

2. Any other factor that the secretary determines is pertinent.

Note: The requirement to file Wisconsin wage statements or information returns
electronically for persons required to file 10 or more wage statements or 10 or more
of any one type of information return with the department is effective January 1,
2018, as a result of the amendment of s. 71.80 (20), Stats., by 2017 Wis. Act 59.

Note: The requirement of payers to report lottery prize winnings and pari-mutuel
wager winnings to the department is effective with winnings received by a payee on
or after August 12, 1993, as a result of the creation of s. 71.67 (4) (c) and (5) (d),
Stats., by 1993 Wis. Act 16.

Note: Section Tax 2.04 interprets ss. 71.26 (3) (e), 71.63 (3m), 71.65 (2), 71.67
(4) and (5), 71.68, 71.70, 71.71 (2), 71.72, 71.738 (2m), 71.74 (4) and 71.80 (20),
Stats.

History: 1-2-56; am. Register, September, 1964, No. 105, eff. 10-1-64, am. Reg-
ister, February, 1975, No. 230, eff. 3-1-75; am. Register, September, 1977, No. 261,
eff. 10-1-77; am. (1), (3), (4) and (6), cr. (7), Register, September, 1983, No. 333,
eff. 10-1-83; r. and recr. Register, June, 1990, No. 414, eff. 7-1-90; r. and recr., Reg-
ister, May, 1995, No. 473, eff. 6-1-95; emerg. am. (1) and (2) (d), cr. (1) (a) and (b),
(2) (de), (dm) and (ds) and (8), eff. 12-28-05; CR 06-001: am. (1) and (2) (d), cr. (1)
(a) and (b), (2) (de), (dm) and (ds) and (8), Register June 2006 No. 606, eff. 7-1-06;
CR 10-095: am. (2) (intro.), (a) to (de), (dm) (intro.), 1., (ds) (intro.), 1., (e), (3) (in-
tro.), (b), (4) (¢), (d), (8) (a), (b) (intro.), 1., (c) (intro.), 1., r. and recr. (6) Register
November 2010 No. 659, eff. 12-1-10; CR 19-141: am. (3), (4) (¢c), (e), (5), (6) (a),
(b), (7) Register September 2020 No. 777, eff. 10-1-20; CR 21-085: am. (2) (intro.)
Register August 2022 No. 800, eff. 9-1-22; correction in (1) (a) made under s. 13.92
(4) (b) 7., Stats., Register August 2022 No. 800.

Tax 2.07 Earned income tax credit. (1) CRITERIA
FOR PROVIDING INFORMATION. The department has established
the following criteria regarding the dissemination of information
to the public concerning the federal and Wisconsin earned in-
come tax credits:

(a) Disseminate information to potential claimants in the most
cost-effective manner possible.

(b) Disseminate information to the public through multiple
channels to increase the probability that potential claimants will
become aware of the earned income tax credits.

(c) Utilize volunteer tax preparers and community-based or-
ganizations that have personal contact with potential claimants,
to provide earned income tax credit information and assistance.

(d) Clarify the relationship between federal and Wisconsin
earned income tax credits and coordinate outreach efforts with
the internal revenue service, or “IRS.”

(e) Provide sufficient information to allow potential claimants
to self-evaluate their eligibility for the earned income tax credits.

(f) Provide convenient ways for potential claimants to obtain
additional information, assistance and forms.

(2) METHODS OF PROVIDING INFORMATION. Methods the de-
partment uses to disseminate information to the public concern-
ing the federal and Wisconsin earned income tax credits include
the following:

(a) Produce an informational flyer, distribute copies through
appropriate organizations having regular contact with potential
earned income tax credit claimants throughout the state, and have
additional copies available for distribution upon request.

Example: Copies of the informational flyer may be distributed to members of
the Wisconsin legislature or to various sites such as municipal buildings, commu-
nity agencies, or job service centers.

(b) In conjunction with the IRS, when training volunteers
who provide free tax-filing assistance throughout Wisconsin, in-
clude training to identify potential earned income tax credit
claimants and to assist them in claiming both the federal and Wis-
consin credits.

(c) Highlight the Wisconsin earned income tax credit in the
Wisconsin individual income tax and homestead credit booklets.

(e) Work with the IRS in providing joint efforts to publicize
both the federal and Wisconsin earned income tax credits.

(f) Annually produce a report summarizing the level of partic-
ipation in and level of benefits provided by the earned income tax
credit program.

Tax 2.08

(g) Work with other state agencies, public utilities, and other
organizations to distribute information about the federal and Wis-
consin earned income tax credit programs.

Note: The federal earned income tax credit, provided under section 32 of the In-
ternal Revenue Code, is available to eligible individuals and married couples filing
ajoint income tax return. The federal credit is computed based on the amount of ad-
justed gross income or earned income, and whether the individual or couple had no
qualifying child, one qualifying child, or two or more qualifying children.

Note: The Wisconsin earned income tax credit is available under s. 71.07 (9¢),
Stats., to full-year Wisconsin residents who are eligible to claim the federal earned
income tax credit. The Wisconsin credit is computed as a percentage of the federal
basic credit, dependent upon whether the individual or couple have one qualifying
child, two qualifying children, or three or more qualifying children.

Note: Section Tax 2.07 interprets ss. 71.07 (9¢) and 73.03 (48), Stats.

History: Cr. Register, November, 1993, No. 455, eff. 12-1-93; CR 21-085: r. (2)
(d) Register August 2022 No. 800, eff. 9-1-22.

Tax 2.08 Returns of persons other than corpora-
tions. (1) FOrRMS. The department shall provide official forms
for filing income tax returns and credit claims. Except as pro-
vided in s. Tax 2.09 or otherwise approved by the department, tax
returns and credit claims may only be filed using these official
forms.

(2) INFORMATION RETURNS. Information returns required of
persons other than corporations are specified in s. Tax 2.04.

(3) FILING RETURNS. (a) All forms and information required
to be filed or furnished by persons other than corporations shall
be filed or furnished by providing the information requested on
the appropriate forms, signing the returns or forms as appropriate
and submitting them by one of the following means:

1. Mailing them to the address specified by the department
on the form or in the instructions.

2. Delivering them to the department or to the destination
that the department or the department of administration
prescribes.

3. Filing them by the use of electronic means as prescribed
by the department.

Note: The destination for delivering forms that the department or the department
of administration prescribes and the type of electronic means the department pre-
scribes for filing forms shall be stated on the forms or in the instructions, on the de-
partment’s Internet web site at www.revenue.wi.gov or in the department’s quarterly
newsletter titled “Wisconsin Tax Bulletin” or other written material.

(b) Except as provided in pars. (c) and (d), the department
may require a tax return preparer or tax preparation firm that pre-
pared 50 or more Wisconsin individual income tax returns for the
prior taxable year, to file individual income tax returns prepared
by that tax return preparer or tax preparation firm electronically.
The department shall notify tax return preparers and tax prepara-
tion firms by October 1 of any year of the requirement to file elec-
tronically. The requirement to file returns electronically shall be
effective beginning January 1 of the year following notification.

(c) Paragraph (b) does not apply to a return on which the tax-
payer has indicated that the taxpayer did not want the return filed
by electronic means.

(ce) Except as provided in par. (d), the department may re-
quire a composite individual income tax return filed by a pass-
through entity on behalf of its nonresident partners, members,
shareholders, or beneficiaries be filed electronically. The depart-
ment shall provide notification at least 90 days prior to the due
date of the first composite income tax return required to be filed
electronically of the requirement to file electronically.

(ci) Except as provided in par. (d), the department may require
the nonresident income or franchise tax withholding return filed
by a pass-through entity to be filed electronically. The depart-
ment shall provide notification at least 90 days prior to the due
date of the first income or franchise tax withholding return re-
quired to be filed electronically of the requirement to file
electronically.

Register December 2024 No. 828
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(cm) Except as provided in par. (d), the department may re-
quire the income tax return or request for a closing certificate of
a trust or estate be filed electronically. The department shall pro-
vide notification at least 90 days prior to the due date of the first
income tax return or closing certificate required to be filed elec-
tronically of the requirement to file electronically.

(cs) Except as provided in par. (d), the department may re-
quire the income tax return of a partnership be filed electroni-
cally. The department shall provide notification at least 90 days
prior to the due date of the first income tax return required to be
filed electronically of the requirement to file electronically.

(d) The secretary of revenue may waive the requirement to file
electronically when the secretary determines that the requirement
causes an undue hardship, if the person otherwise required to file
electronically does all of the following:

1. Requests the waiver in writing using Form EFT-102, Elec-

tronic Filing or Electronic Payment Waiver Request.

Note: Form EFT-102 should be e-mailed to DORWaiverRequest@ wiscon-
sin.gov, faxed to (608) 224-5761, or addressed to Mandate Waiver Request, Wiscon-
sin Department of Revenue, PO Box 8902, Madison, W1 53708-8902. Form EFT-
102 may be obtained at https://www.revenue.wi.gov/Pages/html/formpub.aspx, un-
der “Tax Return Information."

2. Clearly indicates why the requirement causes an undue
hardship.
(e) In determining whether the electronic means requirement
causes an undue hardship, the secretary of revenue may consider
the following factors:

1. Unusual circumstances that may prevent the person from
filing electronically.

Example: The person does not have access to a computer that is connected to the
Internet.

2. Any other factor that the secretary determines is pertinent.

Note: Forms not required to be filed electronically may be delivered in person to
the Department of Revenue at 2135 Rimrock Road, Madison, Wisconsin or mailed
to the address specified on the form or in the instructions.

Note: Section Tax 2.08 interprets ss. 71.01 (5g), 71.03 (2), 71.20 (1), 71.55 (3),
71.738 (2m), and 71.80 (18), Stats.

History: 1-2-56; am. Register, February, 1958, No. 26, eff. 3-1-58; am. Register,
February, 1960, No. 50, eff. 3-1-60; am. Register, September, 1964, No. 105, eff. 10-
1-64; r. and recr., Register, March, 1966, No. 123, eff. 4-1-66; am. Register, Febru-
ary, 1975, No. 230, eff. 3-1-75; am. (1), Register, November, 1977, No. 263, eff. 12-
1-77; am. (3), Register, February, 1978, No. 266, eff. 3-1-78; am. (1) (a) and (b), (2)
and (3), renum. (1) (c) and (d) to be (1) (k) and (1) and am., cr. (1) (c) to (j), Register,
July, 1987, No. 379, eff. 8-1-87; r. and recr. (1), am. (3) (intro.), r. (3) (a) to (c), Reg-
ister, June, 1990, No. 414, eff. 7-1-90; r. and recr. Register, May, 1995, No. 473, eff.
6-1-95; CR 01-143: am. (1) (a) 2., 3. and (b) 3., renum. (1) (a) 4. to 15., 17. to 20.,
21.,and 22. t0 28., (b) 5., 6. and (3) to be (1) (a) 5., 6., 9. to 18., 19. to 22., 24., and
26.to 32., (b) 7., 8. and (3) (a) (intro.) and am. (1) (a) 6., 15. and 18., (b) 7., and (3)
(a) (intro.), cr. (1) (a) 4., 7., 8.,23.,25.,(b) 5. and 6., (3) (2) 1. to 3. and (b) to (e), r.
(1) (a) 16. Register July 2002 No. 559, eff. 8-1-02; CR 10-095: r. and recr. (1), am.
(3) (b) (intro.), 2., (3) (d) (intro.), 1., (e) 1., cr. (3) (b) 3., (ce), (cm), (cs) Register No-
vember 2010 No. 659, eff. 12-1-10; CR 19-141: renum. (3) (b) (intro.) to (3) (b) and
am., 1. (3) (b) 1. to 3., cr. (3) (ci) Register September 2020 No. 777, eff. 10-1-20; cor-
rection in (3) (ci) made under s. 35.17, Stats., Register September 2020 No. 777.

Tax 2.085 Claim for refund on behalf of a deceased
taxpayer. (1) If a claimant is filing a deceased taxpayer’s in-
come tax return and is due a refund, the claimant shall file Form
804, “Claim for Decedent’s Wisconsin Income Tax Refund,”
with the income tax return. If the claimant did not file Form 804
with the income tax return, a refund check is issued in the de-
ceased taxpayer’s name. If the claimant is unable to cash the re-
fund check, the claimant shall file Form 804.

(2) If arefund is claimed on a joint Wisconsin income tax re-
turn of the surviving spouse and the decedent, the surviving
spouse shall write “filing as surviving spouse” in the signature
area of the return. If someone other than the surviving spouse is
the personal representative, the personal representative shall also
sign the joint return.

(3) Forms required to be filed under sub. (1) shall be mailed
to Wisconsin Department of Revenue, P.O. Box 8903, Madison,
WI 53708-8903.

Register December 2024 No. 828
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Note: Section Tax 2.085 interprets s. 71.75 (10), Stats.

History: Cr. Register, October, 1976, No. 250, eff. 11-1-76; am. (1), Register,
November, 1978, No. 275, eff. 12-1-78; am. (2), Register, September, 1983, No.
333, eff. 10-1-83; renum. (2) to be (3), cr. (2), Register, February, 1990, No. 410, eff.
3-1-90; CR 13-012: am. (1) to (3) Register August 2013 No. 692, eff. 9-1-13; CR
22-044: r. and recr. (1), am. (3) Register June 2023 No. 810, eff. 7-1-23.

Tax 2.09 Reproduction of franchise or income tax
forms. (1) GENERAL. Subject to the provisions of this section,
the official Wisconsin franchise or income tax forms required to
be filed with the department may be reproduced and the repro-
ductions may be filed in lieu of the corresponding official forms.
Any reproduction which varies from the official version in any
particular way, except as authorized in this section, shall be sub-
mitted to the department for approval before it is used. The de-
partment may reject any reproduction which is in whole or in part
illegible or which is of a format that has not been approved by the
department.

(2) SPECIFICATIONS.
apply:

(a) Printing of reproductions shall be by conventional printing
processes, photocopying, computer graphics or similar reproduc-
tion processes and shall duplicate the font sizes, graphics and for-
mat of the official form. Reproductions may be printed on one
side or both sides of the paper.

(b) Reproductions of optical character reader-scannable, or
OCR-scannable, documents shall bear an OCR-scannable line as
prescribed for the specific document type. Photocopies of OCR-
scannable forms may not be filed.

(c) The reproductions shall be on paper of substantially the
same weight and texture, and of quality at least as good as that
used in the official forms.

The following specifications shall

(d) In the reproduction of tax forms, official forms printed on
colored paper may be reproduced on white paper, and black ink
may be substituted for colored ink.

(e) The size of the reproduction, both as to dimensions of the
paper and image reproduced on it, shall be the same as that of the
official form, except that full-page official forms which are other
than 8% inches by 11 inches in size may be reproduced on 8%
inch by 11 inch paper.

(f) Except for returns executed by fiduciaries as provided in
sub. (3) or returns filed electronically, all signatures required on
returns which are filed with the department shall be original, af-
fixed subsequent to the reproduction process.

(3) FIDUCIARIES. A fiduciary or the fiduciary’s agent may
use a facsimile signature in filing a tax return on form 2, subject
to the following conditions:

(a) Each group of returns forwarded to the department shall
be accompanied by a letter signed by the person authorized to
sign the returns declaring, under penalties of perjury, that the fac-
simile signature appearing on the returns is the signature adopted
by the person to sign the returns filed and that the signature was
affixed to the returns by the person or at the person’s direction.
The letter shall also list each return by name and identifying
number.

(b) A signed copy of the letter shall be retained by the person
filing the returns and shall be available for inspection by the
department.

(c) If returns are reproduced by photocopying or similar re-
productive methods, the facsimile signature shall be affixed sub-
sequent to the reproduction process.

Note: Written requests for approval of substitute forms should be mailed to Wis-
consin Department of Revenue, Processing Forms Approval, P.O. Box 8903, Madi-
son, W1 53708-8903.
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Note: Section Tax 2.09 interprets ss. 71.03 (6) (a), 71.20 (1), 71.24 (1) and 71.44
(1) (a), Stats.

History: 1-2-56; am. Register, February, 1958, No. 26, eff. 3-1-58; am. Register,
February, 1960, No. 50, eff. 3-1-60; am. (2), Register, March, 1966, No. 123, eff. 4-
1-66; am. (5) and cr. (6), Register, August, 1974, No. 224, eff. 9-1-74; am. (intro.),
(2), (6) (intro.) and (a), Register, November, 1977, No. 263, eff. 12-1-77; am. (3),
Register, September, 1983, No. 333, eff. 10-1-83; correction in (5) made under s.
13.93 (2m) (b) 4., Stats., Register, July, 1987, No. 379; r. and recr. Register, May,
1996, No. 485, eff. 6-1-96; CR 10-095: am. (1) Register November 2010 No. 659,
eff. 12-1-10.

Tax 2.10 Copies of federal returns, statements,
schedules, documents, etc. to be filed with Wisconsin
returns. (1) INDIVIDUALS AND FIDUCIARIES. At the time of fil-
ing Wisconsin income tax returns by individuals and fiduciaries,
a complete copy of the federal income tax return for the same tax-
able year, including all schedules, statements, documents and
computations which affect the computation of Wisconsin in-
come, credits or penalties, shall be included and filed with the
Wisconsin return. If the federal form is filed electronically, a
copy of the electronic material as contained in replicas of the of-
ficial forms or on forms designated by the electronic filer shall be
included and filed with the Wisconsin return.

(2) PARTNERSHIPS AND LIMITED LIABILITY COMPANIES
TREATED AS PARTNERSHIPS. (a) Except as provided in par. (b), at
the time of filing Wisconsin income tax returns by partnerships
and limited liability companies treated as partnerships under s.
71.20 (1), Stats., a complete copy of the federal income tax return
for the same taxable year, including all schedules, statements,
documents and computations which affect the computation of
Wisconsin income, deductions and credits, shall be included and
filed with the Wisconsin return. If the federal form is filed elec-
tronically, a copy of the electronic material as contained in repli-
cas of the official forms or on forms designated by the electronic
filer shall be included and filed with the Wisconsin return.

(b) Copies of the federal schedules K-1 are not required to be
filed for those partners or members for whom a Wisconsin sched-
ule 3K-1 is being filed for the same taxable year. A Wisconsin
schedule 3K-1 shall be filed in lieu of federal schedule K-1 for a
partner or member if any of the following applies:

1. The computation of the Wisconsin income or deductions
differs from the federal amount.

2. The partner or member is a nonresident of Wisconsin or
part-year resident of Wisconsin and the partnership or limited lia-
bility company has activities within and without Wisconsin.

3. The partnership or limited liability company calculates
any Wisconsin income tax credits.

Note: Section Tax 2.10 interprets ss. 71.03 (5) and 71.20 (1), Stats.
History: Register, December, 1965, No. 120, eff. 1-1-66; am. Register, June,

1990, No. 414, eff. 7-1-90; r. and recr. Register, May, 1995, No. 473, eff. 6-1-95: CR
21-085; am. (1) Register August 2022 No. 800, eff. 9-1-22.

Tax 2.105 Notice by taxpayer of federal audit ad-
justments and amended returns. (1) PURPOSE. This sec-
tion clarifies the time periods for a taxpayer to report federal au-
dit adjustments and federal and other state amended returns for
Wisconsin franchise or income tax and economic development
surcharge purposes, and the result if a taxpayer fails to report the
adjustments or amended returns.

(2) DEFINITION. In this section, “taxpayer” includes individ-
uals, estates, trusts, partnerships, limited liability companies and
corporations. For combined groups, “taxpayer” includes the des-
ignated agent of a combined group under s. 71.255 (1) (a), Stats.,
if any member of the combined group was the subject of a federal
audit adjustment or amended return.

(3) GENERAL. (a) Under ss. 71.76 and 77.96 (4), Stats., a tax-
payer meeting the conditions described in sub. (4) shall report to
the department changes or corrections made to a tax return by the

Tax 2.105

internal revenue service, or file with the department amended
Wisconsin franchise or income tax returns or amended economic
development surcharge returns reporting any information con-
tained in amended returns filed with the internal revenue service,
or with another state if there has been allowed a credit against
Wisconsin taxes for taxes paid to that state. If such changes, cor-
rections, or amended returns relate to income, credits claimed or
carried forward, net business losses or net business losses carried
forward, capital losses or capital losses carried forward, or any
other item that is required to be included in a combined report un-
ders. 71.255 (1) (b), Stats., the designated agent of the combined
group shall report such changes or corrections or file amended
combined returns.

Note: See s. Tax 2.65 for additional rules relating to the designated agent of a
combined group.

(b) Except as provided in sub. (5), the department may give
notice to the taxpayer of assessment or refund within 90 days of
the date the department receives the taxpayer’s report of federal
adjustments or amended return described in par. (a). The 90-day
limitation does not apply to instances where the taxpayer files an
incorrect franchise or income tax return or economic develop-
ment surcharge return with intent to defeat or evade the franchise
or income tax or economic development surcharge assessment.

(4) TAXPAYER REQUIRED TO REPORT. (a) Federal adjust-
ments. If the federal net income tax payable, a credit claimed or
carried forward, a net operating loss carried forward or a capital
loss carried forward on a taxpayer’s federal tax return is adjusted
by the internal revenue service in a way which affects the amount
of Wisconsin net franchise or income tax or economic develop-
ment surcharge payable, the amount of a Wisconsin credit or a
Wisconsin net operating loss, net business loss or capital loss car-
ried forward, the taxpayer shall report the adjustments to the de-
partment within 90 days after they become final. If such adjust-
ments relate to income, credits claimed or carried forward, net
business losses or net business losses carried forward, capital
losses or capital losses carried forward, or any other item that is
required to be included in a combined report under s. 71.255 (1)
(b), Stats., the designated agent of the combined group shall re-
port such adjustments. The following shall also apply with re-
spect to federal adjustments:

1. ‘Finality of federal adjustments.” For the purpose of deter-
mining when the federal adjustments become final, the following
shall be deemed a final determination:

a. Payment of any additional tax, not the subject of any other
final determination described in subd. 1. b, c., d. ore.

b. An agreement entered into with the internal revenue ser-
vice waiving restrictions on the assessment and collection of a
deficiency and accepting an overassessment. Federal form 870,
“Waiver of Restrictions on Assessment and Collection of Defi-
ciency in Tax and Acceptance of Overassessment,” or 870-AD,
“Offer to Waive Restrictions on Assessment and Collection of
Tax Deficiency and to Accept Overassessment,” are the forms
prescribed for this purpose.

c. Expiration of the 90-day time period, or the 150-day pe-
riod in the case of a notice addressed to a person outside the
United States, within which a petition for redetermination may be
filed with the United States tax court with respect to a statutory
notice of deficiency issued by the internal revenue service, if a
petition is not filed with that court within that time.

d. A closing agreement entered into with the internal revenue
service under section 7121 of the Internal Revenue Code.

e. A decision by the United States tax court or a judgment,
decree or other order by a court of competent jurisdiction which
has become final, or the date the court approves a voluntary
agreement stipulating disposition of the case. A court of compe-
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tent jurisdiction includes a United States district court, a court of
appeals, a court of claims or the United States supreme court.

f. For combined groups, the “finality of federal adjustments”
is determined on the basis of that particular combined group
member the adjustments of which ultimately affect the amount of
Wisconsin net franchise or income tax or economic development
surcharge payable, the amount of a Wisconsin credit, credit car-
ryforward, net business loss, net business loss carryforward, cap-
ital loss or capital loss carried forward of the combined group to
which that member belongs.

Note: Decisions of the U.S. tax court and other courts ordinarily become final as
follows:

a. If no appeal is made of a U.S. tax court decision, it becomes final upon expira-
tion of a period of 90 days after the decision is entered. Decisions in unappealable
cases involving deficiencies of $50,000 or less heard by the U.S. tax court under sec-
tion 7463 of the Internal Revenue Code become final 90 days after they are entered.

b. Appealed decisions of the U.S. tax court become final as set forth in section
7481 of the Internal Revenue Code.

c. A decision of a U.S. district court normally becomes final if not appealed to
the U.S. court of appeals within 60 days of the judgment, decree or order.

d. A decision of the U.S. court of claims or the U.S. court of appeals normally be-
comes final unless an appeal or a petition for certiorari is filed with the U.S.
supreme court within 90 days of the judgment or decree.

e. A decision of the U.S. supreme court is normally final upon the expiration of
aperiod of 25 days from the date the decision is rendered, if a motion for reconsider-
ation or rehearing is not filed within that time.

2. ‘Information to report to department.” The taxpayer shall
submit to the department a copy of the final federal audit report
issued by the internal revenue service together with any other
documents or schedules necessary to inform the department of
the adjustments as finally determined. The report shall be in-
cluded with an amended Wisconsin return if a Wisconsin refund
is being claimed and may be, but is not required to be, included
with an amended return if additional Wisconsin tax or economic
development surcharge is due or if there is no change in tax or
economic development surcharge.

3. ‘Agreement with adjustments.” A taxpayer shall be
deemed to concede the accuracy of the federal adjustments for
Wisconsin franchise or income tax or economic development sur-
charge purposes unless a statement is included with the report to
the department stating why the taxpayer believes the adjustments
are incorrect.

(b) Amended returns. 1If a taxpayer files an amended federal
tax return and the changes on the amended federal tax return af-
fect the amount of Wisconsin net franchise or income tax or eco-
nomic development surcharge payable, the amount of a Wiscon-
sin credit or a Wisconsin net operating loss, net business loss or
capital loss carried forward, the taxpayer shall file with the de-
partment an amended Wisconsin return reflecting the same
changes. A taxpayer filing an amended return with another state
shall file an amended Wisconsin return if a credit has been al-
lowed against Wisconsin taxes for taxes paid to that state and if
the changes affect the amount of Wisconsin net franchise or in-
come tax or economic development surcharge payable, the
amount of a Wisconsin credit or a Wisconsin net operating loss,
net business loss or capital loss carried forward. If the changes
described in this paragraph relate to income, credits claimed or
carried forward, net business losses or net business losses carried
forward, capital losses or capital losses carried forward, or any
other item that is required to be included in a combined report un-
ders. 71.255 (1) (b), Stats., the designated agent of the combined
group shall file an amended combined return. Changes to a net
operating or business loss carryforward may not be made unless
the change to the incurred loss was computed on a return that was
filed within 4 years of the unextended due date for filing the orig-
inal return for the taxable year in which the loss was incurred.
Changes to a net operating or business loss carry-back may not be
made unless the change to the loss is claimed within 4 years of the
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unextended due date for filing the original return for the taxable
year to which the loss is carried back. The amended Wisconsin
return shall be filed within 90 days after the date the amended re-
turn is filed with the internal revenue service or other state.

(c) Where and how to submit report or amended return. An
amended Wisconsin return or a taxpayer’s report of federal ad-
justments submitted with an amended Wisconsin return shall be
filed in accordance with the provisions of s. Tax 2.12 (5) and (6).
A taxpayer’s report of federal adjustments submitted to the de-
partment without an amended return shall be identified as re-
flecting federal adjustments made by the internal revenue service
and shall be mailed to Wisconsin Department of Revenue, Audit
Bureau, P.O. Box 8906, Madison, WI 53708-8906. The report
submitted without an amended return may not be made a part of
or attached to any Wisconsin tax return.

(5) ASSESSMENTS AND REFUNDS BY DEPARTMENT. If a tax-
payer reports federal adjustments or files an amended Wisconsin
return with the department within 90 days after the adjustments
become final or after an amended return is filed with the internal
revenue service or another state, the department may make an as-
sessment or issue a refund relating to the report or amended re-
turn as follows:

(a) Assessments. Under s. 71.77 (2), Stats., the department
may make an assessment within 4 years from the date the original
Wisconsin franchise or income tax return was filed. However,
under s. 71.77 (7) (a), Stats., if the taxpayer reported less than
75% of the correct net income and the additional tax for the year
exceeds $200 for a joint return, or $100 for a return other than a
joint return, an assessment may be made within 6 years after the
return was filed. If an assessment relates to a federal adjustment
that affects a combined report, the department may issue such as-
sessment to either the corporation whose income was adjusted for
federal purposes or to the designated agent of the combined
group, or both.

Note: See s. Tax 2.67 (4) for rules relating to the statute of limitations as applied
to combined returns.

(b) Refunds. Under s. 71.75 (2), Stats., the department may
issue a refund if an amended return is filed within 4 years of the
unextended date the original Wisconsin franchise or income tax
return was due.

(c) Exceptions. 1. An assessment may be made later than the
4- and 6-year periods provided in par. (a) if notice of the assess-
ment is given to the taxpayer within 90 days of the date the de-
partment receives a timely report of federal adjustments or an
amended Wisconsin return. However, the assessment made after
the expiration of the 4- and 6-year periods shall only relate to
those federal adjustments or the changes on the amended Wis-
consin return.

2. If a taxpayer reports federal adjustments to the department
after the expiration of the 4-year period for filing an amended
Wisconsin return as described in par. (b), a refund based upon
federal adjustments reducing the taxpayer’s federal tax liability,
which are applicable to the taxpayer’s Wisconsin tax or economic
development surcharge liability, may still be made if notice of the
refund is given to the taxpayer within 90 days of the date the de-
partment received a timely report of the federal adjustments.

3. The 90-day period for the department’s giving notice of an
assessment or issuing a refund may be extended if a written
agreement is entered into by the department and the taxpayer
prior to the expiration of the 90 days.

4. If federal adjustments or changes on an amended return
filed with the internal revenue service or another state pertain to
a year which has been previously field audited by the department
and the field audit has been finalized, an assessment or refund
nevertheless may be made. However, the assessment or refund
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shall only relate to those federal adjustments or the changes on
the amended return. Notice of the assessment or refund shall be
given to the taxpayer within 90 days of the date the department
received the report of federal adjustments or an amended Wis-
consin return from the taxpayer.

Examples: 1) Federal adjustments were made to an individual’s 2013 calendar-
year basis federal income tax return; the adjustments became final on June 1, 2018.
On August 15, 2018, within 90 days after the adjustments became final, the depart-
ment received the taxpayer’s report of the adjustments. Although the 4-year period
provided by s. 71.77 (2), Stats., for making adjustments to the 2013 Wisconsin re-
turn expired on April 15, 2018, the department had until November 13, 2018, 90
days after the date the department received a report of the adjustments, to give notice
of an assessment to the taxpayer.

2) An individual filed an amended 2015 calendar-year basis New York return on
June 1,2016. An amended Wisconsin return, reflecting the changes on the amended
New York return, was filed with the department on July 12, 2016. Under the 4-year
assessment period in s. 71.77 (2), Stats., the department has 4 years from April 15,
2016, the due date of the 2015 return, in which to notify the taxpayer of any assess-
ment relating to the changes on the amended New York return.

(6) TAXPAYER’S FAILURE TO REPORT FEDERAL ADJUSTMENTS
OR FILE AMENDED WISCONSIN RETURN; ADJUSTMENTS AND
AMENDED RETURNS RELATING TO TAXABLE YEAR 1987 AND
THEREAFTER. If a taxpayer fails to report federal adjustments or
the filing of an amended federal or other state return, relating to
the taxable year 1987 and thereafter, within the 90-day period de-
scribed in sub. (3) (b), the department may assess additional Wis-
consin franchise or income tax or economic development sur-
charge relating to the adjustments or amended return within 4
years after discovery by the department.

Example: An individual taxpayer filed a 2015 calendar-year basis Wisconsin in-
come tax return on April 15, 2016. The internal revenue service made adjustments
to the 2015 federal income tax return which the taxpayer did not report to the de-
partment within 90 days after the adjustments became final. The internal revenue
service reports these adjustments to the department under the exchange of informa-
tion agreement between the two agencies on May 1, 2018. The department may is-
sue an assessment for the adjustments any time on or before May 1, 2022.

Note: Section 71.76, 1989 Stats., was amended by 1991 Wis. Act 39, effective for
federal changes or corrections to a federal income tax return that became final on or
after August 15, 1991, and for amended federal and other state returns filed on or af-
ter August 15, 1991. Under the statute in effect immediately prior to the enactment
of 1991 Wis. Act 39, a taxpayer was required to report internal revenue service ad-
justments to taxable income that affected the income reportable or tax payable to
Wisconsin, and to file an amended Wisconsin return if information contained on an
amended federal or other state tax return affected income reportable or tax payable
to Wisconsin.

Note: Section Tax 2.105 interprets ss. 71.255 (1) and (7), 71.75 (2), 71.76, 71.77
(2) and (7) and 77.96 (4), Stats.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79; correction in (3) (a) 1.
a. made under s. 13.93 (2m) (b) 4., Stats., Register, July, 1987, No. 379; r. (2), (4)
and (5) (d); renum. (1), (3), (5) (a) to (c) and (6) to be (2), (4), (6) and (7) and am.
(2), (4) (a) 1.b.,, c. and e, (b), (6) (a) to (c) and (7), cr. (1), (3) and (5), Register, Feb-
ruary, 1990, No. 410, eff. 3-1-90; r. and recr. Register, May, 1996, No. 485, eff. 6-1-
96; CR 10-095: am. (1), (2), (3), (4) (a) (intro.), 2., 3., (b), (5) (a), (c) 2., (6) (a), cr.
(4) (a) 1. f. Register November 2010 No. 659, eff. 12-1-10; CR 12-011: am. (1), (3)
(a), (b), (4) (a) (intro.), 1. £., 2., 3., (b), (5) (c) 2., (6) (a) Register July 2012 No. 679,
eff. 8-1-12; CR 19-141: am. (4) (b) Register September 2020 No. 777, eff. 10-1-20;
CR 21-085: am. (5) (c) 4. (Examples), (6) (a) (Example), r. (6) (b) Register August
2022 No. 800, eff. 9-1-22; renum. (6) (a) to (6) under s. 13.92 (4) (b) 1., Stats., Reg-
ister August 2022 No. 800.

Tax 2.11 Credit for sales and use tax paid on fuel
and electricity. (1) DEFINITIONS. In this section:

(a) Fuel and electricity “consumed in manufacturing” means
only fuel and electricity used to operate machines and equipment
used directly in the step-by-step manufacturing process. Fuel and
electricity are not “consumed in manufacturing” if they are used
in providing plant heating, cooling, air conditioning, communica-
tions, lighting, safety and fire prevention, research and product
development, receiving, storage, sales, distribution, warehousing,
shipping, advertising or administrative department activities.
However, fuel and electricity used directly in manufacturing
steam which is used by the manufacturer in further manufactur-
ing or in heating a facility, or both, is consumed in manufacturing.

(b) “Manufacturing” has the meaning specified in s. 77.51
(7h) (a), Stats., by virtue of s. 71.28 (3) (a) 1., Stats.

(c) “Paid” has the meaning specified in s. 71.22 (8), Stats.

Tax 2.12

(d) “Sales and use tax under ch. 77 paid by the corporation”
has the meaning specified in s. 71.28 (3) (a) 2., Stats.

(2) CREDIT ALLOWABLE. (a) Unders. 71.28 (3), Stats., a cor-
poration may reduce its income or franchise tax liability for the
year by an amount equal to the Wisconsin state and county sales
and use taxes it has paid on fuel and electricity consumed in man-
ufacturing personal property within Wisconsin.

(b) If separate gas or electric meters are not used to accurately
measure the fuel and electricity consumed in manufacturing in
Wisconsin, a reasonable allocation is necessary.

(c) The credit is allowable for all Wisconsin and Wisconsin
county sales and use taxes paid during the taxable year on fuel or
electricity destined for manufacturing purposes, regardless of
when the fuel or electricity was or is to be consumed.

Note: Refer to Streets and Roads Construction Corporation v. Wisconsin De-
partment of Revenue, Wisconsin Tax Appeals Commission, Docket No. 1-6239, July
28, 1981, and Fort Howard Paper Company v. Wisconsin Department of Revenue,
Wisconsin Tax Appeals Commission, Docket No. I-8266, November 1, 1983.

(3) CARRY FORWARD OF UNUSED CREDIT. (a) If a corpora-
tion is entitled to a sales and use tax credit under s. 71.28 (3),
Stats., the credit, to the extent not offset by the tax liability of the
same year, may be offset against the tax liability of the subse-
quent year and each succeeding year up to a total of 15 years until
the credit has been completely offset.

Note: The carry forward of the sales tax credit was increased from 5 to 15 years
by 1985 Wis. Act 29, and the 15 year carry forward first applies to credits carried
forward from the 1980 taxable year.

(b) The sales tax credit shall first be offset against the income
or franchise tax liability computed for the tax year before an un-
used credit from a prior year may be applied.

(4) CREDIT INCLUDABLE IN NET INCOME. Under s. 71.26 (2),
Stats., the credit computed for sales and use taxes paid on fuel
and electricity consumed in manufacturing under s. 71.28 (3),
Stats., shall be included in net income for the tax year. Except for
tax-option corporations, the entire credit computed for the tax
year is includable in net income, even though the credit is not en-
tirely used or no income or franchise tax liability exists. Under s.
71.34 (1k) (e), Stats., tax-option corporations shall only include
in net income the amount of credit computed under s. 71.28 (3),
Stats., and used to offset the income or franchise tax liability of
the current year.

Note: Section Tax 2.11 interprets ss. 71.26 (2), 71.28 (3) and 71.34 (1k) (e),
Stats.

History: Cr. Register, February, 1978, No. 266, eff. 3-1-78; am. (2) (a) r. (1) (d),
(2) (b) and (3) (a), renum. (3) (b) and (c) to be (3) (a) and (b), cr. (4), Register, Sep-
tember, 1983, No. 333, eff. 10-1-83; am. (1) (intro.) and (3), renum. (1) (a) to (c) to
be (1) (d), (b) and (a) and am., cr. (1) (¢), r. and recr. (2) and (4), Register, February,
1990, No. 410, eff. 3-1-90; corrections in (1) (b) and (4) made under s. 13.92 (4) (b)
7., Stats., Register April 2010 No. 652.

Tax 2.12 Claims for refund and other amended re-
turns. (1) ScoPE. This section applies to amended Wisconsin
franchise or income tax returns, including amended combined re-
turns, amended partnership returns, amended economic develop-
ment surcharge returns and amended farmland preservation
credit and homestead credit claims.

(2) DEFINITIONS. In this section:

(a) “Claim for refund” means an amended Wisconsin return
or credit claim as described in sub. (1), on which a refund is
requested.

(b) “Timely filed,” in the case of an amended return or credit
claim, means either of the following:

1. If the amended return or credit claim is mailed, it is mailed
in a properly addressed envelope with postage prepaid and is re-
ceived by the department, or is received at the destination that the
department or the department of administration prescribes,
within 5 business days after the last day of the statutory limitation
period or extended limitation period.
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2. If the amended return or credit claim is not mailed, it is in
the possession of the department, or is received at the destination
that the department or the department of administration pre-
scribes, prior to the expiration of the statutory limitation period
or extended limitation period.

(3) GENERAL. (a) The department shall accept amended re-
turns and credit claims to correct previously filed original, other
amended or adjusted Wisconsin franchise or income tax returns,
partnership returns, economic development surcharge returns or
farmland preservation credit or homestead credit claims.

(b) A refund of taxes or credits under ch. 71, Stats., or eco-
nomic development surcharge under s. 77.96 (4), Stats., may be
claimed only by filing an amended return or credit claim, on a
form and in the manner described in subs. (5) and (6).

(¢) An amended Wisconsin return shall be filed with the de-
partment if either an amended federal return is filed or an
amended return is filed with another state for which a credit for
taxes has been allowed against Wisconsin taxes, and the changes
to the amended federal or other state return affect the amount of
Wisconsin net franchise or income tax or economic development
surcharge payable, a Wisconsin credit or a Wisconsin net operat-
ing loss, net business loss or capital loss carried forward.
Changes to a net operating or business loss carryforward may not
be made unless the change to the incurred loss was computed on
a return that was filed within 4 years of the unextended due date
for filing the original return for the taxable year in which the loss
was incurred. Changes to a net operating or business loss carry-
back may not be made unless the change to the loss is claimed
within 4 years of the unextended due date for filing the original
return for the taxable year to which the loss is carried back.

(d) An amended Wisconsin return filed to report internal rev-
enue service adjustments as provided in s. Tax 2.105 (4) (a) shall
include a copy of the final federal audit report.

(e) An amended return or credit claim does not begin or ex-
tend the statute of limitation periods for assessing additional tax
or economic development surcharge or claiming a refund.

(4) TIMELY FILING. (a) Except as provided in par. (b), if an
amended return or credit claim shows a refund, it shall be filed
within 4 years of the unextended due date of the original return.

(b) The 4-year filing limitation in par. (a) does not apply in the
following situations:

1. Except as provided in subds. 3. and 4., a claim for refund
may not be filed for any year covered by a field audit that resulted
in a refund or no change in the tax owed, or in an assessment that
has become final under s. 71.88 (1) (a) or (2) (a), 71.89 (2), 73.01
or 73.015, Stats., provided the department advises the taxpayer
that the field audit is final unless the taxpayer appeals the result.

2. Except as provided in subds. 3. and 4., a claim for refund
may not be filed for any item of income or deduction assessed as
aresult of an office audit, provided the assessment has become fi-
nal under s. 71.88 (1) (a) or (2) (a), 71.89 (2), 73.01 or 73.015,
Stats. Section 71.88 (1) (a), Stats., provides that a taxpayer may
file a petition for redetermination within 60 days of receipt of a
notice of additional assessment, refund or denial of refund. If a
taxpayer does not file a petition for redetermination of a notice of
assessment, refund or refund denial, the adjustments made in the
notice are final and conclusive. The taxpayer is not entitled to a
refund on any subsequent claim for refund based on the same ad-
justments as those in the notice of assessment, refund or denial of
refund.

Examples: 1) Taxpayer A files an amended 2016 return to claim additional busi-
ness expenses. The department allows only a portion of the claimed additional ex-
penses, based on a difference in interpretation of the law. A notice of refund is is-
sued March 1, 2019. The taxpayer does not file a petition for redetermination. In
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December 2019, the taxpayer files another amended return claiming the same addi-
tional business deductions as those disallowed in the prior notice of refund. The
taxpayer is not entitled to a refund on the claim for refund. The March 1, 2019, no-
tice of refund is final.

2) Taxpayer B files an amended 2016 return to claim additional business ex-
penses. The department disallows a portion of the claimed additional expenses, due
to lack of substantiation of the expenses as requested in a letter to the taxpayer. A
notice of refund is issued March 1, 2019. The taxpayer does not file a petition for
redetermination. In December 2019, the taxpayer submits adequate substantiation
to support the full deduction. The deduction is not allowed and no additional refund
will be issued. Since no petition for redetermination was filed for the March 1,
2019, notice of refund, that notice is final.

3) Taxpayer C files a timely 2017 return claiming a refund of earned income
credit and excess income tax withheld. During the processing of the return the tax-
payer is sent a letter requesting additional information to substantiate the earned in-
come credit. The taxpayer does not respond to the request for additional informa-
tion. A notice of refund is issued in July 2018, to refund the excess income tax with-
held only. The taxpayer does not file a petition for redetermination. The taxpayer
files a timely 2018 return claiming a refund of earned income credit and excess in-
come tax withheld. During the processing of this return the taxpayer is sent a letter
requesting additional information to substantiate the earned income credit. This let-
ter requests the same information that was requested for the processing of the 2017
return. The taxpayer submits the additional information needed for both the 2017
and 2018 returns. Since the taxpayer did not submit a petition for redetermination
for the 2017 notice of refund, that notice is final. A notice of refund for the earned
income credit is issued for 2018 only.

3. a. For taxable years beginning on or after January 1, 2000,
a claim for refund for each year for which an amount due is calcu-
lated as a result of items adjusted in an office audit or field audit
assessment or refund may be filed within 4 years of the date of
the adjustment notice, provided no petition for redetermination
was filed and, if the adjustment notice was an assessment, the
amount due was paid. No refund claim may be filed under this
subd. 3. a. for any year that resulted in a refund or no change in
the amount owed.

Examples: 1) Taxpayer D files a timely 2015 return. The department completes
an office audit of this return by issuing a notice of refund dated March 30, 2020.
The notice of refund allows an additional itemized deduction credit and disallows a
portion of the claimed business expenses. The taxpayer does not file a petition for
redetermination. The notice of refund is final, and the taxpayer is not entitled to any
refund on a subsequent claim for refund for the disallowed business expenses.

2) Taxpayer E files timely 2015 and 2016 returns. The department completes an
audit of the returns and issues a notice of refund dated March 30, 2020. The notice
of refund allows an additional itemized deduction credit for each year but also disal-
lows a portion of the claimed business expenses for each year, with the net result be-
ing a refund for each year. The taxpayer does not file a petition for redetermination.
The notice of refund is final, and the taxpayer is not entitled to any refund on a sub-
sequent claim for refund for the disallowed business expenses.

3) Taxpayer F files a timely 2010 return on April 15, 2011. The department com-
pletes an office audit of this return by issuing a notice of additional tax due dated
March 30, 2015. The notice of additional tax due allows an additional itemized de-
duction credit and disallows a portion of the claimed business expenses. The tax-
payer does not file a petition for redetermination. The taxpayer has until March 30,
2019, to file a claim for refund for the disallowed business expenses.

4) Taxpayer G files timely 2010 and 2011 returns. The department completes an
office audit of these returns by issuing a notice of refund dated March 30, 2015. The
notice of refund allows an additional itemized deduction credit resulting in a refund
for 2010 and disallows a portion of the claimed business expenses for an assessment
for 2011, with the net result being a refund for the two years combined. The tax-
payer does not file a petition for redetermination. The taxpayer has until March 30,
2019, to file a claim for refund for the disallowed business expenses for the year
2011.

5) Taxpayer H files timely 2010 and 2011 returns. The department completes an
office audit of these returns by issuing a notice of additional tax due dated March
30, 2015. The notice of additional tax due allows an additional itemized deduction
credit resulting in a refund for 2010 and disallows a portion of the claimed business
expenses resulting in an assessment for 2011, with the net result being an assessment
for the two years combined. The taxpayer does not file a petition for redetermina-
tion. The taxpayer has until March 30, 2019, to file a claim for refund for the disal-
lowed business expenses for the year 2011.

b. For taxable years beginning prior to January 1, 2000, a
claim for refund for each year for which an amount due is calcu-
lated as a result of items adjusted in an office audit or field audit
net assessment may be filed within 2 years of the date of the as-
sessment notice, provided no petition for redetermination was
filed and the amount due was paid. No refund claim may be filed
under this subd. 3. b. for any year that resulted in a refund or no
change in the amount owed or, in the case of a multiple year audit
resulting in a net refund, for any year for which an amount due is
calculated.


http://docs.legis.wisconsin.gov/code/admin_code
https://docs-preview.legis.wisconsin.gov/document/register/828/B/toc

File inserted into Admin. Code 1-1-2025. May not be current beginning 1 month after insert date. For current adm. code see:
http://docs.legis.wisconsin.gov/code/admin_code

11 DEPARTMENT OF REVENUE

Examples: 1) Taxpayer I files a timely 1999 return on April 15, 2000. The de-
partment completes an office audit of this return by issuing a notice of refund dated
March 30, 2004. The notice of refund allows an additional itemized deduction
credit and disallows a portion of the claimed business expenses. The taxpayer does
not file a petition for redetermination. The notice of refund is final, and the taxpayer
is not entitled to any refund on a subsequent claim for refund for the disallowed busi-
ness expenses.

2) Taxpayer J files timely 1998 and 1999 returns. The department completes an
office audit of these returns by issuing a notice of refund dated March 30, 2003. The
notice of refund allows an additional itemized deduction credit resulting in a refund
for 1998 and disallows a portion of the claimed business expenses for an assessment
for 1999, with the net result being a refund for the two years combined. The tax-
payer does not file a petition for redetermination. The notice of refund is final, and
the taxpayer is not entitled to any refund on a subsequent claim for refund for 1998
or 1999.

4. A claim for refund of an overpayment attributable to a
capital loss carryback may be filed by a corporation, or desig-
nated agent of a combined group, within 4 years after the due
date, or extended due date, for filing the return for the taxable
year of the capital loss that is carried back.

Note: For combined groups, see s. Tax 2.61 (6) (c) for rules applicable to capital
gains and losses.

5. If the limitation period for making an assessment or re-
fund has been extended by written agreement between a taxpayer
and the department, a claim for refund relating to the year or
years covered by the extension agreement may be filed during the
extension period.

Note: For combined groups, refer to s. Tax 2.65 for rules applicable to the desig-
nated agent of a combined group.

6. An amended Wisconsin return filed under the provisions
of sub. (3) (c) shall be filed with the department within 90 days
after the date the amended federal or other state return is filed.

7. An amended Wisconsin return filed under the provisions
of sub. (3) (d) shall be filed with the department within 90 days of
the date on which the federal audit adjustments become final.

8. An amended Wisconsin return filed under the provisions
of s. 71.30 (4), Stats., to claim a reduction of income resulting
from a renegotiation or price redetermination of a defense con-
tract or subcontract shall be filed within one year of the final
determination.

Note: Refer to s. Tax 2.105 for additional information regarding amended Wis-
consin returns required as a result of filing amended federal or other state returns, or
reports required as a result of federal audit adjustments made by the internal revenue
service.

(5) ForMS. (a) Beginning on or after January 1, 2015, except
as provided in par. (c), a claim for refund shall be filed on the
same form as the original form, in the manner prescribed in sub.
(6).

(c) The department may prescribe a special form for taxpay-
ers to use in claiming a refund, to address a specific tax issue. In
this situation, the special form may be used in lieu of the
amended form prescribed in par. (a).

Example: Wisconsin form 1X-R was developed in 1993 to address the issue of
the flow-through of interest exempt from Wisconsin taxes received from a qualified
retirement plan.

(d) An amended Wisconsin return or credit claim filed for a
purpose other than to request a refund is not required to be filed
on a specific form.

(6) MANNER. (a) An amended return or credit claim shall be
in writing, indicate the reporting period for which the change was
made and contain a statement setting forth the specific grounds
upon which the amended form is based.

(b) An amended return or credit claim other than form 1X
shall be identified as an amended form by checking the “am-
ended return” box if one is provided on the form or by marking
“AMENDED” across the top of the first page of the amended
form.

(c) A claim for refund may not be made a part of or attached
to any original Wisconsin return or credit claim.

Tax 2.30

(d) An amended return or credit claim shall be mailed to the
department at the address specified on the form or in its
instructions.

Note: Subchapter VII of ch. 77, Stats., was amended by 1999 Wis. Act 9 to create
a recycling surcharge effective for taxable years beginning on or after January 1,
2000, and by 2011 Wis. Act 32 to change the recycling surcharge to the economic
development surcharge effective July 1, 2011. For taxable years ending before April
1, 1999, subch. VII of ch. 77, Stats., provided for a temporary recycling surcharge;
the term “economic development surcharge” as used in this section refers to the
“temporary recycling surcharge” for those years and to the “recycling surcharge”
prior to July 1, 2011.

Note: Section Tax 2.12 interprets ss. 71.255 (1), (4), and (7), 71.30 (4), 71.738
(2m), 71.74,71.75,71.76, 71.77, 71.80 (18) and 77.96 (4), Stats.

History: Cr. Register, August, 1976, No. 248, eff. 9-1-76; am. (1) (a), Register,
September, 1983, No. 333, eff. 10-1-83; am, (1) (a) and (b), r. and recr. (1) (c) and
(2), Register, February, 1990, No. 410, eff. 3-1-90; r. and recr. Register, May, 1996,
No. 485, eff. 6-1-96; CR 02-033:am. (1), (3) (a), (b), (c) and (e), (4) (b) 1.,2.,4.,5.,
and (6) (b) to (d), r. and recr. (2), (4) (b) 3., and (5) (a), renum. and am. (5) (b) to be
(5) (c), cr. (5) (b) and (d), Register October 2002 No. 562, eff. 11-1-02; CR 10-095:
am. (1), (4) (b) 4. Register November 2010 No. 659, eff. 12-1-10; CR 12-011: am.
(1), (3) (a) to (c), (e) Register July 2012 No. 679, eff. 8-1-12; CR 17-019: am. (5) (a),
(b) Register June 2018 No. 750 eff. 7-1-18; CR 19-141: am. (3) (c) Register Septem-
ber 2020 No. 777, eff. 10-1-20; CR 21-085: am (4) (b) 2. (Examples), 3. a. (Exam-
ples), (5) (a), r. (5) (b), am. (5) (c) Register August 2022 No. 800, eff. 9-1-22.

Cross Reference: See s. Tax 2.67 (2) (e) for rules relating to amended returns for
combined groups.

Tax 2.30 Property located outside Wisconsin —
depreciation and sale. (1) Scopt. This section applies only
with respect to resident individuals, estates, and trusts.

(2) DEFINITION. In this section, “Internal Revenue Code”
means the Internal Revenue Code in effect for the taxable year
specified in s. 71.01 (6), Stats.

Example: For taxable year 2017, “Internal Revenue Code” means the Internal
Revenue Code in effect on December 31, 2016.

(3) RESIDENT INDIVIDUALS, ESTATES, AND TRUSTS. Income
or loss derived from property and business located outside Wis-
consin by resident individuals, estates, and trusts, is taxable or
deductible as appropriate under ch. 71, Stats. Except as provided
in sub. (4), the basis for depreciation and for determining gain or
loss on disposition of property for these taxpayers is the same as
the basis determined under the Internal Revenue Code, whether
the property was acquired before becoming or while a resident of
this state.

(4) EXCEPTIONS. (a) When an individual acquires a new res-
idence, the adjusted basis of the new residence is not reduced for
nonrecognized gain from the sale or exchange of an old residence
located outside Wisconsin if:

1. The sale or exchange of the old residence occurred in tax-
able year 1975 or thereafter when the individual was not a resi-
dent of Wisconsin; or

2. The sale or exchange of the old residence occurred before
taxable year 1975, whether the individual was a resident or not at
the time of the sale or exchange.

(b) When an individual sells or exchanges a principal resi-
dence located outside Wisconsin and the nonrecognition of gain
provisions do not apply, the adjusted basis of the residence sold
or exchanged is not reduced for nonrecognized gain from any pre-
vious sale or exchange of a principal residence located outside
Wisconsin if:

1. The previous sale or exchange occurred in taxable year
1975 or thereafter when the individual was not a resident of Wis-
consin; or

2. The previous sale or exchange occurred before taxable
year 1975, whether the individual was a resident or not at the time
of the sale or exchange.

Example: A taxpayer becomes a Wisconsin resident on July 1, 1988. Prior to
becoming a Wisconsin resident the taxpayer had owned several different homes.
Each time a new home was acquired, the federal nonrecognition of gain provisions
applied with respect to the gain realized from the sale of the previous home. Upon
becoming a Wisconsin resident, the taxpayer owned a home in Missouri with a fed-
eral adjusted basis of $65,000 ($95,000 cost, less $30,000 of gains postponed from
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prior sales). The Missouri home was sold for $97,000 in August 1988. The tax-
payer decides not to purchase a new residence. The Wisconsin adjusted basis of the
Missouri home is $95,000.

(c) For residential real property and certain agricultural real
property placed in service during taxable year 1986, depreciation
and gain or loss on disposition of the property shall be computed
under the Internal Revenue Code in effect on December 31, 1980
unless:

1. The property is placed in service out-of-state by a taxpayer
during taxable year 1986 before the taxpayer becomes a Wiscon-
sin resident. In this case, the property’s adjusted basis and depre-
ciation are the same as the amounts allowable for federal tax
purposes.

Example: A taxpayer becomes a Wisconsin resident on January 1, 1987. Prior
to that date, the taxpayer is an Illinois resident. On July 1, 1986, the taxpayer pur-
chases and places in service residential real property located in Illinois. On the tax-
payer’s 1987 Wisconsin return, the taxpayer’s adjusted basis and depreciation on
this property will be the same as the amounts shown on the taxpayer’s 1987 federal
return. The taxpayer does not have to recompute the basis of the property and de-
preciate it using one of the methods permitted under the December 31, 1980 Code.

2. The property located out-of-state is acquired in a transac-
tion occurring in taxable year 1986 or thereafter where the basis
of the property in the hands of the transferee is the same as the
adjusted basis of the property in the hands of the transferor. The
adjusted basis of the property on the date of the transfer is the
same as the federal adjusted basis.

Example: A taxpayer is a Wisconsin resident. The taxpayer receives by gift on
January 1, 1986, residential real property located in Illinois. The adjusted basis of
the property to the donor, transferor, is $200,000. In acquiring the property by gift,
the taxpayer, transferee, receives the same adjusted basis in the property as the trans-
feror. The Wisconsin adjusted basis will be the federal adjusted basis on January 1,
1986.

Note: In the case of Wisconsin Department of Revenue vs. Romain A. Howick,
100 Wis. 2d 274 (1981), the Wisconsin supreme court held that for the purpose of
determining a loss on a sale, the basis of property located outside Wisconsin ac-
quired before the owner became a Wisconsin resident is the basis determined under
the Internal Revenue Code. In this section the same principle is applied to gains re-
alized on the disposition of such property. This principle was codified into s. 71.05
(1) (m), Stats., by 1985 Wis. Act 261, effective for the earliest taxable year in respect
to which additional assessments or refunds may be made. Section 71.05 (1) (n) and
(0), Stats., was also created by 1985 Wis. Act 261 to provide exceptions with respect
to a principal residence effective for the same period of time. Section 71.05 (1), (m),
(n), and (0), Stats., was renumbered s. 71.05 (12) (a), (b), and (c), Stats., by 1987
Wis. Act 312.

Note: Section 71.07 (1), Stats., was amended by Chapter 39, Laws of 1975, ef-
fective with the 1975 taxable year. Prior to the 1975 taxable year, income or loss de-
rived from real property or tangible personal property followed the situs of the prop-
erty from which derived. Section 71.07 (1), Stats., was renumbered ss. 71.04 (1) (a)
and 71.362 (1), Stats., by 1987 Wis. Act 312.

Note: Section Tax 2.30 interprets ss. 71.05 (12) (a), (b) and (c), (15), (16), (17)
and (18) and 71.04 (1) (a), Stats.)

History: Cr. Register, April, 1978, No. 268, eff. 5-1-78; r. and recr. (3), Register,
July, 1982, No. 319, eff. 8-1-82; r. (2), renum. (1) to be (2) and am., cr. (1) and (4),
am. (3), Register, June, 1990, No. 414, eff. 7-1-90; CR 19-141: am. (2) (Example)
Register September 2020 No. 777, eff. 10-1-20.

Tax 2.31 Compensation received by nonresident
members of professional athletic teams. (1) Scopk.
This section apportions and allocates to Wisconsin, in a fair and
equitable manner, a nonresident employee’s total compensation
for services rendered in Wisconsin as a member of a professional
athletic team. The section does not apply to employees domiciled
in a state with which Wisconsin has a reciprocity agreement.

Note: Wisconsin has reciprocity agreements with Illinois, Indiana, Kentucky,
and Michigan.

(2) DEFINITIONS. In this section:

(a) Except as provided in subds. 1. and 2., “duty days” means
all days during the taxable year from the beginning of a profes-
sional athletic team’s official pre-season training period through
the last game in which the team competes or is scheduled to com-
pete and days on which a member of a professional athletic team
renders a service for a team on a date outside this time period.
Rendering a service includes conducting training and rehabilita-
tion activities at the facilities of the team. Included within duty
days shall be game days, practice days, days spent at team meet-
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ings, promotional caravans and preseason training camps, days
spent participating in instructional leagues, days spent at special
games such as the “Pro Bowl” or an “all-star” game and days
served with the team through all post-season games in which the
team competes or is scheduled to compete. The following excep-
tions to this definition apply:

1. Duty days for any person who joins a professional athletic
team after the beginning of the team’s official pre-season training
period shall begin on the day the person joins the team. Con-
versely, duty days for any person who leaves a professional ath-
letic team before the last scheduled game shall end on the day the
person leaves the team. Where a person switches professional
athletic teams during a taxable year, separate duty day calcula-
tions shall be made for the periods the person was with each
team.

2. Days for which a member of a professional athletic team is
not compensated and is not rendering services for the team in any
manner, including days when the member has been suspended
without pay and prohibited from performing any services for the
team, may not be treated as duty days.

(b) “Member of a professional athletic team” includes em-
ployees who are active players, players on the disabled list or any
other persons such as coaches, managers and trainers, and who
are required to and do travel with and perform services on behalf
of a professional athletic team on a regular basis.

(c) “Professional athletic team” includes, but is not limited to,
any professional baseball, basketball, football, hockey or soccer
team.

(d) “Total compensation for services rendered as a member of
a professional athletic team” means the total compensation re-
ceived during the taxable year by the member for services ren-
dered from the beginning of the official pre-season training pe-
riod through the last game in which the team competes or is
scheduled to compete during that taxable year, and during the
taxable year on a date outside this time period. The compensa-
tion includes, but is not limited to, salaries, wages, bonuses as de-
scribed in sub. (3) (c) and any other type of compensation paid
during the taxable year to a member of a professional athletic
team for services performed in that year. The compensation may
not include strike benefits, severance pay, termination pay, con-
tract or option year buy-out payments, expansion or relocation
payments or any other payments not related to services rendered
for the team.

Examples: Services rendered on a date that does not fall within the regular sea-
son include participation in:

1) Instructional leagues.
2) The “Pro Bowl.”
3) Promotional caravans.

(3) METHOD OF ALLOCATION. (a) General. The allocation
to Wisconsin of income earned by a nonresident employee as to-
tal compensation for services rendered as a member of a profes-
sional athletic team shall be made on the basis of a fraction, the
numerator of which is the number of duty days spent within Wis-
consin rendering services for the team in any manner during the
taxable year and the denominator of which is the total number of
duty days spent both within and outside Wisconsin during the
taxable year.

(b) Duty days during the taxable year. Duty days shall be in-
cluded in the fraction described in par. (a) for the taxable year in
which they occur, including where a team’s official pre-season
training period through the last game in which the team com-
petes, or is scheduled to compete, occurs during more than one
taxable year. The following additional provisions apply:

1. Days during which a member of a professional athletic
team is on the disabled list, does not conduct rehabilitation activ-
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ities at facilities of the team and is not otherwise rendering ser-
vices for the team in Wisconsin, may not be considered duty days
spent in Wisconsin. However, all days on the disabled list shall
be included in the total duty days spent both within and outside
Wisconsin.

2. Travel days that do not involve either a game, practice,
team meeting, promotional caravan or other similar team event
may not be considered duty days spent in Wisconsin but shall be
considered in the total duty days spent both within and outside
Wisconsin.

(c) Bonuses. Bonuses which shall be included for purposes of
the allocation described in par. (a) are:

1. Performance bonuses earned as a result of play during the
season, including bonuses paid for championship, playoff or
“bowl” games played by a team or for selection to all-star league
or other honorary positions.

2. Bonuses paid for signing a contract, unless all of the fol-
lowing conditions are met:

a. The payment of the signing bonus is not conditional upon
the signee playing any games for the team or performing any sub-
sequent services for the team, or even making the team.

b. The signing bonus is payable separately from the salary
and any other compensation.

c. The signing bonus is nonrefundable.

Examples: The following examples illustrate the provisions of this subsection:

1) Player A, a member of a professional athletic team, is a nonresident of Wiscon-
sin. Player A’s contract for the team requires A to report to the team’s training camp
and to participate in all exhibition, regular season, and playoff games. Player A has
a two-year contract which covers seasons that occur during taxable year 1/taxable
year 2, and taxable year 2/taxable year 3. Player A’s contract provides that A receive
$500,000 for the season which occurs during taxable year 1/taxable year 2, and
$600,000 for the season which occurs during taxable year 2/taxable year 3. Player A
receives $550,000 from the contract during taxable year 2 ($250,000 for one-half
the year 1/year 2 season and $300,000 for one-half the year 2/year 3 season). The
portion of the compensation received by Player A for taxable year 2 which is alloca-
ble to Wisconsin is determined by multiplying the compensation Player A receives
during the taxable year ($550,000) by a fraction, the numerator of which is the total
number of duty days Player A spends rendering services for the team in Wisconsin
during taxable year 2 (attributable to both the year 1/year 2 season and the year
2/year 3 season) and the denominator of which is the total number of Player A’s duty
days spent both within and outside Wisconsin for the entire taxable year 2.

2) Player B, a member of a professional athletic team, is a nonresident of Wiscon-
sin. During the season, B is injured and is unable to render services for B’s team.
While B is undergoing medical treatment at a clinic, which is not a facility of the
team but is located in Wisconsin, B’s team travels to Wisconsin for a game. The
days B’s team spends in Wisconsin for practice, games, meetings, etc., while B is
present at the clinic, are not considered duty days spent in Wisconsin for Player B for
that taxable year, but those days are included within total duty days spent both
within and outside Wisconsin.

3) Player C, a member of a professional athletic team, is a nonresident of Wiscon-
sin. During the season, C is injured and is unable to render services for C’s team. C
performs rehabilitation exercises at the facilities of C’s team in Wisconsin as well as
at personal facilities in Wisconsin. The days C performs rehabilitation exercises in
the facilities of C’s team are considered duty days spent in Wisconsin for Player C
for that taxable year. However, days Player C spends at personal facilities in Wis-
consin are not considered duty days spent in Wisconsin for Player C for that taxable
year, but those days are included within total duty days spent both within and outside
Wisconsin.

4) Player D, a member of a professional athletic team, is a nonresident of Wiscon-
sin. During the season, D travels to Wisconsin to participate in the annual all-star
game as a representative of D’s team. The days D spends in Wisconsin for practice,
the game, meetings, etc., are considered to be duty days spent in Wisconsin for
Player D for that taxable year, as well as included within total duty days spent both
within and outside Wisconsin.

5) Assume the same facts as in example 4, except that Player D is not participating
in the all-star game and is not rendering services for D’s team in any manner. Player
D is instead traveling to and attending the game solely as a spectator. The days
Player D spends in Wisconsin for the game are not considered to be duty days spent
in Wisconsin. However, those days are included within total duty days spent both
within and outside Wisconsin.

6) Player E, a member of a professional athletic team, is a nonresident of Wiscon-
sin. During the pre-season, E travels to Wisconsin to participate in a training camp
which E’s team conducts in Wisconsin. E performs no further services in Wiscon-
sin. E’s team does not play any regular season or playoff games in Wisconsin. The
days E spends in Wisconsin at the team’s training camp are considered to be duty
days spent in Wisconsin for Player E for that taxable year.

Tax 2.32

(4) ALTERNATIVE METHODS OF ALLOCATION. It is presumed
that application of the provisions of this section will result in a
fair and equitable apportionment of compensation received by
nonresident members of professional athletic teams. Where it is
demonstrated that the method provided under this section does
not fairly and equitably apportion the compensation, the depart-
ment may require the member of a professional athletic team to
apportion and allocate the compensation under a method which
the department prescribes, provided the prescribed method re-
sults in a fair and equitable apportionment. A nonresident mem-
ber of a professional athletic team may submit a proposal for an
alternative method to apportion compensation where the member
demonstrates that the method provided under this section does
not fairly and equitably apportion the compensation. The pro-
posed method shall be fully explained on the member’s Wiscon-
sin income tax return.

Note: Section Tax 2.31 interprets ss. 71.02 and 71.04 (1) (a) and (11), Stats.
History: Cr. Register, May, 1996, No. 485, eff. 6-1-96.

Tax 2.32 Economic development surcharge —
gross receipts defined. (1) PURPOSE. This section defines
“gross receipts” for purposes of the economic development sur-
charge under subch. VII of ch. 77, Stats.

Note: For taxable years beginning before January 1, 2013, an economic develop-
ment surcharge is imposed on: (a) individuals, estates, trusts, statutory employees
and partnerships that have at least $4,000,000 in gross receipts from a trade or busi-
ness for the taxable year; (b) corporations and insurers that have at least $4,000,000
in gross receipts from all activities for the taxable year; and (c) individuals, estates,
trusts and partnerships engaged in farming that have at least $4,000,000 in gross re-
ceipts from farming for the taxable year. For taxable years beginning on or after
January 1, 2013, an economic development surcharge is only imposed on corpora-
tions and insurers that have at least $4,000,000 in gross receipts from all activities
for the taxable year.

(2) DEFINITIONS. In subch. VII of ch. 77, Stats., and this
section:

(a) “Gross receipts from all activities of corporations” means
the sum of the following items reportable by corporations other
than those listed in pars. (c) and (d):

1. Gross receipts or sales reportable on federal Form 1120,
U. S. corporation income tax return.

2. Gross dividends reportable on federal Form 1120.

3. Gross interest income reportable on federal Form 1120.

4. Gross rents reportable on federal Form 1120.

5. Gross royalties reportable on federal Form 1120.

6. The gross sales price from the disposition of capital assets
and business assets includable in computing the net gain or loss
on federal Form 1120.

7. Gross receipts passed through from other entities, and all
other receipts that are included in gross income for Wisconsin
franchise or income tax purposes.

(b) “Gross receipts from all activities of exempt organizations
taxable as corporations” means the sum of the following items
reportable by those entities:

1. Gross receipts or sales reportable on federal Form 990-T,
exempt organization business income tax return.

2. The gross sales price from the disposition of capital assets
and business assets includable in computing the gain or loss on
federal Form 990-T.

3. Gross rents includable in computing rent income on fed-
eral Form 990-T.

4. Gross income from unrelated debt-financed property in-
cludable in computing unrelated debt-financed income on federal
Form 990-T.

5. Gross interest, annuities, royalties and rents from con-
trolled organizations includable in computing those items of in-
come on federal Form 990-T.
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6. Gross investment income includable in computing invest-
ment income on federal Form 990-T.

7. Gross exploited exempt activity income includable in
computing that item of income on federal Form 990-T.

8. Gross advertising income includable in computing adver-
tising income on federal Form 990-T.

9. Gross receipts passed through from other entities, and all
other receipts that are included in gross income for Wisconsin
franchise or income tax purposes.

(c) “Gross receipts from all activities of insurance compa-
nies” means the sum of the following items reportable by insur-
ance companies:

1. Gross premiums earned reportable on Schedule A on fed-
eral Form 1120-PC, U. S. property and casualty insurance com-
pany income tax return.

2. Gross dividends reportable on Schedule A, or Schedule B
if applicable, of federal Form 1120-PC.

3. Gross interest income reportable on Schedule A, or
Schedule B if applicable, of federal Form 1120-PC.

4. Gross rents reportable on Schedule A, or Schedule B if ap-
plicable, of federal Form 1120-PC.

5. Gross royalties reportable on Schedule A, or Schedule B if
applicable, of federal Form 1120-PC.

6. The gross sales price from the disposition of capital assets
and business assets includable in computing the gain or loss on
Schedule A, or Schedule B if applicable, of federal Form 1120-
PC.

7. Gross receipts passed through from other entities, and all
other receipts that are included in gross income for Wisconsin
franchise or income tax purposes.

(d) “Gross receipts from all activities of tax-option (S) corpo-
rations” means the sum of the following items reportable by S
corporations:

1. Gross receipts or sales reportable on federal Form 11208,
U. S. corporation income tax return for an S corporation.

2. Gross rents includable in computing the income from real
estate and other rental activities reportable on Schedule K of fed-
eral Form 1120S.

3. Gross interest income reportable on Schedule K of federal
Form 1120S.

4. Ordinary dividends reportable on Schedule K of federal
Form 1120S.

5. Gross royalties includable in computing royalty income re-
portable on Schedule K of federal Form 1120S.

6. The gross sales price from the disposition of capital assets
and business assets includable in computing the gain or loss on
federal Form 1120S and Schedule K of federal Form 1120S.

7. Gross receipts passed through from other entities, and all
other receipts that are included in gross income for Wisconsin
franchise or income tax purposes.

(3) COMBINED GROUPS. The economic development sur-
charge applies to each member of a combined group separately.
See s. Tax 2.82 for rules pertaining to the imposition and calcula-
tion of the economic development surcharge for combined group
members.

Note: Section Tax 2.32 interprets subch. VII of ch. 77, Stats.

Note: Subchapter VII of ch. 77, Stats., was amended by 1999 Wis. Act 9 to re-
place the expired temporary recycling surcharge with a recycling surcharge, effective
for taxable years beginning on or after January 1, 2000, and by 2011 Wis. Act 32 to
change the recycling surcharge to the economic development surcharge effective
July 1, 2011. This section applies to the economic development surcharge.

History: Cr. Register, August, 2000, No. 536, eff. 9-1-00; CR 10-095: am. (2) (g)
(intro.), cr. (3) Register November 2010 No. 659, eff. 12-1-10; CR 12-011: am. (ti-
tle), (1), (2) (a) 1., (d), 1., 3. t0 6., (e) 1., (g) 1., 2., (h) 1., (3) Register July 2012 No.
679, eff. 8-1-12; CR 14-005: r. (2) (e) to (h) Register August 2014 No. 704, eff. 9-1-
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14; CR 19-141: am. (2) (a) 1. to 6., (b) 1. t0 8., (c) 1. to 6., (d) 1. to 6. Register Sep-
tember 2020 No. 777, eff. 10-1-20.

Tax 2.39 Apportionment method. (1) GENERAL. Ex-
cept as provided in sub. (3), any person, except resident individu-
als, resident estates, and resident trusts, engaged in business both
in and outside this state shall apportion its apportionable income
using the statutory apportionment method as provided in s. 71.04
(4) or 71.25 (6), Stats., when the person’s business in this state is
an integral part of a unitary business unless the department, in
writing, allows reporting on a different basis. However, if a cor-
poration is in a combined group, the corporation’s Wisconsin
share of the combined group’s apportionable income is computed
as provided in s. 71.255 (5), Stats., and further detailed in s. Tax
2.61 (7) or (8), as applicable. Nonapportionable income shall be
allocated as provided in s. 71.25 (5) (b), Stats.

Note: See s. Tax 2.62 for rules that apply to determining if a unitary business
exists.

Note: A corporation may be in a combined group for taxable years beginning on
or after January 1, 2009. See s. Tax 2.61 (2) for a description of corporations re-
quired to use combined reporting.

(2) DEFINITIONS. In this section:

(a) “Apportionable income” has the meaning given ins. 71.25
(5) (a), Stats.

(ag) “Combined group” has the meaning given in s. 71.255
(1) (a), Stats.

(ar) “Commercial domicile” has the meaning given in s.
71.22 (1g), Stats.

(b) “Engaged in business in and outside this state” means hav-
ing business activity which is sufficient to create nexus in this
state and at least one other state or foreign country. For a com-
bined group, the activities of the combined group are taken as a
whole in determining if the combined group is engaged in busi-
ness in and outside this state, as provided in s. 71.255 (5) (a),
Stats.

(c) “Gross receipts” means gross sales less returns and al-
lowances, plus service charges, freight, carrying charges or time-
price differential charges incidental to the sales. Federal and state
excise taxes, including sales and use taxes, shall be included as
part of the receipts if the taxes are passed on to the purchaser or
included as part of the selling price of the product.

(cm) “Intangible property” includes patents, copyrights,
trademarks, trade names, service names, franchises, licenses,
plans, specifications, blueprints, processes, techniques, formulas,
designs, layouts, patterns, drawings, manuals, technical know-
how, contracts, and customer lists. Intangible property does not
include stocks, bonds, certificates of deposit, or other securities.

(d) “Nexus” means that a taxpayer’s business activity in a
state or foreign country is of such a degree that the state or foreign
country has jurisdiction to impose an income tax or franchise tax
measured by net income on the taxpayer. For a combined group,
the activities of the combined group are taken as a whole in deter-
mining if the combined group has nexus in a state or foreign
country, as provided in s. 71.255 (5) (a), Stats. Nexus may exist
even if a state or foreign country does not impose a tax on the tax-
payer. Conversely, voluntary filing and paying income or fran-
chise taxes when not required to do so, or paying a fee for qualifi-
cation, organization or for the privilege of doing business in that
state or foreign country does not, in itself, create nexus.

Note: Refer to s. Tax 2.82 for a description of factors which are recognized in de-
termining whether nexus exists.

Examples: 1) State A imposes a corporation franchise tax measured by net in-
come for the privilege of doing business in that state. Corporation X files a return
and pays the $50 minimum tax, although it carries on no activities in State A. Cor-
poration X does not have nexus in State A under these circumstances.

2) State B requires all nonresident corporations which qualify or register to do
business in State B to pay to the secretary of state an annual license fee or tax for the
privilege of doing business in the state regardless of whether the privilege is in fact
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exercised. The amount paid is determined according to the total authorized capital
stock of the corporation; the rates are progressively higher by bracketed amounts.
The statute sets a minimum fee of $50 and a maximum fee of $500. State B also im-
poses a corporation income tax. Nonresident Corporation Y is qualified to do busi-
ness in State B and pays the required fee to the secretary of state but does not carry
on any activities in State B. Corporation Y does not have nexus in State B under
these circumstances.

3) State C requires all nonresident corporations qualified or registered to do busi-
ness in State C to pay to the secretary of state an annual permit fee or tax for doing
business in the state. The base of the fee or tax is the sum of (1) outstanding capital
stock, and (2) surplus and undivided profits. The fee or tax base attributable to State
C is determined by a three-factor apportionment formula. Nonresident Corporation
Z, which operates a plant in State C, pays the required fee or tax to the secretary of
state. Corporation Z by virtue of its operation of a plant in State C has nexus in State

C.

4) State D imposes a corporation franchise tax measured by net income for the
privilege of doing business in that state. Corporation W files a return based upon its
business activities in the state but the amount of computed liability is less than the
minimum tax. Corporation W pays the minimum tax. Corporation W has nexus in
State D under these circumstances.

5) Corporation U is actively engaged in manufacturing farm equipment in State E.
State E imposes a net income tax but exempts corporations engaged in manufactur-
ing farm equipment. Corporation U has nexus in State E under these circumstances.

6) Corporation V has a sales office and warehouse located in State F. State F does
not impose a corporation franchise or income tax. Corporation V has nexus in State
F.

(e) “Nonapportionable income” has the meaning given in s.
71.25 (5) (b), Stats.

(f) “State” means any state of the United States, the District of
Columbia, the commonwealth of Puerto Rico, and any territory
or possession of the United States. A foreign country is not a
state.

(3) APPORTIONMENT FRACTION. (a) 1. For taxable years be-
ginning before January 1, 2006, persons engaged in business in
and outside this state, except direct air carriers, financial organi-
zations, telecommunications companies, pipeline companies,
public utilities, and railroads, as defined in ss. 71.04 (8) (a) and
(b) 1. and 71.25 (10) (a) and (b) 1., Stats., and corporations that
are authorized to use an alternative method of apportionment un-
der s. 71.25 (14), Stats., shall use an apportionment fraction as
described in s. 71.04 (4) (a) or 71.25 (6) (a), Stats. Property, pay-
roll, or sales related to the production of nonapportionable in-
come may not be included in either the numerator or the denomi-
nator of any of the apportionment factors.

2. If one of the factors described in subd. 1. is omitted pur-
suant to s. 71.04 (10) or 71.25 (11), Stats., the percentages of the
fraction represented by the remaining factors shall be adjusted as
follows:

a. If either the property factor or payroll factor is omitted, the
other factor shall represent 33.3333 percent of the fraction and
the sales factor shall represent 66.6667 percent of the fraction.

b. If the sales factor is omitted, the property factor and the
payroll factor shall each represent 50 percent of the fraction.

3. If either the numerator or the denominator of the sales fac-
tor is zero or a negative number, the sales factor shall be deter-
mined as described in s. 71.04 (4m) (a) 1., (b) 1., or (¢) 1. or
71.25 (6m) (a) 1., (b) 1., or (c) 1., Stats.

(b) 1. For taxable years beginning after December 31, 2005,
and before January 1, 2007, persons engaged in business in and
outside this state, except direct air carriers, financial organiza-
tions, telecommunications companies, pipeline companies, pub-
lic utilities, and railroads, as defined in ss. 71.04 (8) (a) and (b) 2.
and 71.25 (10) (a) and (b) 2., Stats., and corporations that are au-
thorized to use an alternative method of apportionment under s.
71.25 (14), Stats., shall use an apportionment fraction as de-
scribed in s. 71.04 (4) (b) or 71.25 (6) (b), Stats. Property, pay-
roll, or sales related to the production of nonapportionable in-
come may not be included in either the numerator or the denomi-
nator of any of the apportionment factors.
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2. If one of the factors described in subd. 1. is omitted pur-
suant to s. 71.04 (10) or 71.25 (11), Stats., the percentages of the
fraction represented by the remaining factors shall be adjusted as
follows:

a. If either the property factor or payroll factor is omitted, the
other factor shall represent 25 percent of the fraction and the sales
factor shall represent 75 percent of the fraction.

b. If the sales factor is omitted, the property factor and the
payroll factor shall each represent 50 percent of the fraction.

3. If either the numerator or the denominator of the sales fac-
tor is zero or a negative number, the sales factor shall be deter-
mined as described in s. 71.04 (4m) (a) 1., (b) 1., or (¢) 1. or
71.25 (6bm) (a) 1., (b) 1., or (c¢) 1., Stats.

(c) 1. For taxable years beginning after December 31, 2006,
and before January 1, 2008, persons engaged in business in and
outside this state, except direct air carriers, financial organiza-
tions, telecommunications companies, pipeline companies, pub-
lic utilities, and railroads, as defined in ss. 71.04 (8) (a) and (b) 2.
and 71.25 (10) (a) and (b) 2., Stats., and corporations that are au-
thorized to use an alternative method of apportionment under s.
71.25 (14), Stats., shall use an apportionment fraction as de-
scribed in s. 71.04 (4) (¢) or 71.25 (6) (c), Stats. Property, pay-
roll, or sales related to the production of nonapportionable in-
come may not be included in either the numerator or the denomi-
nator of any of the apportionment factors.

2. If one of the factors described in subd. 1. is omitted pur-
suant to s. 71.04 (10) or 71.25 (11), Stats., the percentages of the
fraction represented by the remaining factors shall be adjusted as
follows:

a. If either the property factor or payroll factor is omitted, the
other factor shall represent 11.1111 percent of the fraction and
the sales factor shall represent 88.8889 percent of the fraction.

b. If the sales factor is omitted, the property factor and the
payroll factor shall each represent 50 percent of the fraction.

3. If either the numerator or the denominator of the sales fac-
tor is zero or a negative number, the sales factor shall be deter-
mined as described in s. 71.04 (4m) (a) 1., (b) 1., or (c) 1. or
71.25 (6m) (a) 1., (b) 1., or (¢) 1., Stats.

(d) For taxable years beginning after December 31, 2007, per-
sons engaged in business in and outside this state, except direct
air carriers, financial organizations, telecommunications compa-
nies, pipeline companies, public utilities, and railroads, as de-
fined in ss. 71.04 (8) (a) and (b) 2. and 71.25 (10) (a) and (b) 2.,
Stats., and corporations that are authorized to use an alternative
method of apportionment under s. 71.25 (14), Stats., shall use
only the sales factor to compute the apportionment fraction, as
provided in s. 71.04 (4) (d) or 71.25 (6) (d), Stats. Sales related to
the production of nonapportionable income may not be included
in either the numerator or the denominator of the sales factor. If
either the numerator or the denominator of the sales factor is zero
or a negative number, the sales factor shall be determined as de-
scribed in ss. 71.04 (4m) (a) 2., (b) 2., or (c) 2. or 71.25 (6m) (a)
2., (b) 2., or (¢) 2., Stats.

Note: See ss. Tax 2.46, 2.47, 2.475, 2.48, 2.49, 2.495, 2.50, 2.502, and 2.505 for
special apportionment fractions of interstate direct air carriers, motor carriers, rail-
roads, pipelines, financial institutions, broker-dealers, investment advisers, invest-
ment companies, underwriters, public utilities, telecommunications companies, and
professional sports clubs.

Note: Corporations that are in combined groups use a modified sales factor to

compute their Wisconsin share of apportionable income of the entire combined
group. See s. 71.255 (5), Stats., and s. Tax 2.61 (7) for details.

(e) The apportionment method may be used only if the tax-
payer or combined group is engaged in business both in Wiscon-
sin and at least one other state or foreign country and its business
in Wisconsin is an integral part of a unitary business. For a com-
bined group that has made the controlled group election provided

Register December 2024 No. 828


http://docs.legis.wisconsin.gov/code/admin_code
https://docs-preview.legis.wisconsin.gov/document/register/828/B/toc

File inserted into Admin. Code 1-1-2025. May not be current beginning 1 month after insert date. For current adm. code see:
http://docs.legis.wisconsin.gov/code/admin_code

Tax 2.39

in s. 71.255 (2m), Stats., the entire combined group’s business is
deemed to be a single unitary business.

Note: A qualifying combined group may petition for an alternative apportion-
ment method. See s. Tax 2.64 for details.

(4) PROPERTY FACTOR. (a) Numerator; denominator. The
numerator of the property factor shall include the average value
of the real and tangible personal property owned or rented and
used by the taxpayer in Wisconsin in the production of apportion-
able income during the tax period. The denominator shall in-
clude the average value of all of the real and tangible personal
property located everywhere owned or rented and used by the
taxpayer in the production of apportionable income during the
tax period. Property in transit on the date or dates for determin-
ing its average value, as described in par. (f), shall be considered
to be at its destination, for purposes of computing the property
factor. The value of mobile or movable property such as con-
struction equipment, trucks, airplanes or other equipment which
is located within and without Wisconsin during the tax period
shall be determined for purposes of the numerator of the factor on
the basis of the ratio of time used, serviced and stored within
Wisconsin to total time used, serviced and stored during the tax
period. However, an automobile assigned to a traveling employee
shall be included in the numerator of the factor if the employee’s
compensation is assigned to Wisconsin under the payroll factor.

Note: Refer to ss. 71.04 (5) and 71.25 (7), Stats.

(b) Owned property. Property owned by the taxpayer is val-
ued at its original cost for purposes of computing the property
factor. As a general rule “original cost” is deemed to be the basis
of the property for federal income tax purposes, prior to any ad-
justments, at the time of acquisition by the taxpayer and adjusted
by subsequent capital additions or improvements to the property
and partial disposition of the property, by reason of sale, ex-
change, abandonment or other means. If the original cost of
property is unascertainable, the property shall be included in the
factor at its fair market value as of the date of acquisition by the
taxpayer. Any subsequent adjustments, other than depreciation
or amortization, to net income which affect property, such as cap-
italizations of repairs and adjustments to inventory, shall also be
included in the property factor. The original cost of depletable
property such as mines, oil and gas wells and timber shall be re-
duced by any extraction to the extent that cost depletion has been
allowed. Inventories shall be included in the factor in accordance
with the valuation method used for Wisconsin income or fran-
chise tax purposes. Property acquired by gift or inheritance shall
be included in the factor at its basis for federal income tax pur-
poses. Pollution abatement equipment or waste treatment facili-
ties written off as an expense under s. 71.04 (2b) and (2g), 1985-
86 or prior years Stats., but still in use, shall be included at origi-
nal cost.

Note: Refer to ss. 71.04 (5) (¢) and 71.25 (7) (¢), Stats.

(c) Rented property. Property rented by the taxpayer is val-
ued at 8 times the net annual rental determined at arm’s length for
purposes of computing the property factor. Net annual rental is
the annual rental paid by the taxpayer, or allocated by the depart-
ment pursuant to s. 71.10 (1), 71.30 (2) or 71.80 (1) (b), Stats.,
less any annual rental received by the taxpayer from sub-rentals.
In exceptional cases this definition of net annual rental may result
in a negative value or clearly inaccurate valuation. In these ex-
ceptional instances, any other method which will properly reflect
the net annual rental value may be required by the department or
may be requested by the taxpayer; however, in no case may the
net annual rental be less than an amount which bears the same ra-
tio to the total annual rental paid by the taxpayer as the rental
value of the part of the property used by the taxpayer in the pro-
duction of apportionable income bears to the total rental value of
the same rental property.

Register December 2024 No. 828

WISCONSIN ADMINISTRATIVE CODE 16

(cm) Annual rental. In this subsection, annual rental:

1. Is the amount paid as rental for the property for a 12-
month period. Where property is rented for less than a 12-month
period, the net rent paid for the actual period of rental shall con-
stitute the “annual rental” for the tax period. Where a taxpayer
has rented property for a term of 12 or more months and the tax
period for which the property factor is being computed covers a
period of less than 12 months, such as may be due to a reorgani-
zation or change of accounting period, the net rent paid for the
short tax period shall be annualized; however, if the rental term is
for less than 12 months, the rent shall be adjusted accordingly.

2. Is the actual sum of money or other consideration payable,
directly or indirectly, by the taxpayer or for its benefit for the use
of the property and includes:

a. Any amount payable for the use of real or tangible per-
sonal property, or any part of the property, whether designated as
a fixed sum of money or as a percentage of sales, profits, or
otherwise.

b. Any amount payable as additional rent or in lieu of rents,
such as interest, taxes, insurance, repairs or any other items which
are required to be paid by the terms of the lease or other arrange-
ment, but does not include amounts paid as service charges, such
as utilities or janitor services. If a payment includes rent and
other charges unsegregated, such as rental charges for public
warehouses, the amount of rent shall be determined by making a
reasonable allocation between the rent and the other items.

3. Does not include incidental day-to-day expenses such as
hotel or motel accommodations, daily rental of automobiles or
royalties based on extraction of natural resources, whether repre-
sented by delivery or purchase. For this purpose, a royalty in-
cludes an amount paid to a holder of an interest in real property
which constitutes a sharing of current or future production of nat-
ural resources from the property, whether denominated as roy-
alty, advanced royalty, rental, delay rental or otherwise.

Note: Refer to ss. 71.04 (5) (c) and 71.25 (7) (c), Stats.

(d) Leasehold improvements. Leasehold improvements shall,
for the purposes of the property factor, be treated as property
owned by the taxpayer regardless of whether the taxpayer is enti-
tled to remove the improvements or the improvements revert to
the lessor upon expiration of the lease. The original cost of lease-
hold improvements shall be included in the factor.

(e) Construction in progress. Property or equipment under
construction during the tax period, except inventoriable goods in
process, shall be excluded from the factor until the property is ac-
tually used by the taxpayer in the regular course of its trade or
business. If the property is partially used by the taxpayer in the
regular course of its trade or business while under construction,
the value of the property to the extent used shall be included in
the property factor.

(f) Averaging property values. As a general rule the “average
value” of property shall be determined by averaging the value at
the beginning and ending of the tax period, but the department
may require or the taxpayer may utilize the averaging of monthly
values during the tax period if reasonably required to properly re-
flect the average value of the taxpayer’s property. Averaging by
monthly values shall generally be applied if substantial fluctua-
tions in the values of the property exist during the tax period, or
where property is acquired after the beginning of the tax period
or disposed of before the end of the tax period.

Note: Refer to ss. 71.04 (5) (d) and 71.25 (7) (d), Stats.

(5) PAYROLL FACTOR. (a) Numerator; denominator. The nu-
merator of the payroll factor shall include the total amount paid in
Wisconsin during the tax period by the taxpayer for compensa-
tion in the production of apportionable income and the denomi-
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nator shall include the total compensation paid everywhere dur-
ing the tax period by the taxpayer in the production of apportion-
able income. Compensation is paid in Wisconsin and included in
the numerator if, as provided in ss. 71.04 (6) (b) and 71.25 (8) (b),
Stats., one of the following applies:

1. The individual’s service is performed entirely within
Wisconsin.

Example: Corporation A has a manufacturing plant located in Wisconsin. The
compensation of an Illinois resident who works at the Wisconsin manufacturing
plant is included in the numerator of the payroll factor since the employee’s service
is performed entirely in Wisconsin.

2. The individual’s service is performed within and without
Wisconsin, but the service performed without Wisconsin is inci-
dental to the individual’s service within Wisconsin.

Example: Corporation B has its headquarters and a manufacturing plant in Wis-
consin. Corporation B also has a manufacturing plant located in Indiana. The man-
ager of the Wisconsin manufacturing plant spends two weeks during the tax year at
the manufacturing plant located in Indiana training the new plant manager. The
compensation of the Wisconsin plant manager is included in the numerator of the
payroll factor because the purposes performed in Indiana is incidental to the service
performed in Wisconsin.

3. A portion of the service is performed in Wisconsin and the
base of operations of the individual is in Wisconsin.

Example: Corporation C has a sales office located in Wisconsin. A salesperson
working out of the Wisconsin office solicits sales in Wisconsin, Minnesota and
Towa. Since a portion of the salesperson’s service is performed in Wisconsin and the
salesperson’s base of operations is in Wisconsin, the compensation of the salesper-
son is included in the numerator of the payroll factor.

4. A portion of the service is performed in Wisconsin and, if
there is no base of operations, the place from which the individ-
ual’s service is directed or controlled is in Wisconsin.

Example: Corporation D has its regional sales office in Wisconsin. An Iowa
resident works out of her home as a salesperson for Corporation D and solicits sales
in Iowa, Illinois and Wisconsin. The salesperson is directed from the regional sales
office located in Wisconsin. The compensation of the Towa salesperson is included
in the numerator of the payroll factor since a portion of her service is performed in
Wisconsin, she has no base of operations and she is directed from Wisconsin.

5. A portion of the service is performed within Wisconsin
and neither the base of operations of the individual nor the place
from which the service is directed or controlled is in any state in
which some part of the service is performed, but the individual’s
residence is in Wisconsin.

Example: Corporation E is headquartered in and has its sales office in Indiana
and maintains inventory in Wisconsin. A Wisconsin resident salesperson solicits
sales in Wisconsin and Minnesota. The compensation of the Wisconsin salesperson
is included in the numerator of the payroll factor since a portion of the salesperson’s
service is performed in Wisconsin, the salesperson is a resident of Wisconsin and
the salesperson is directed or controlled from Indiana but performs no services in
Indiana.

6. The individual is neither a resident of nor performs ser-
vices in Wisconsin but is directed or controlled from an office in
Wisconsin and returns to Wisconsin periodically for business
purposes and the state in which the individual resides does not
have jurisdiction to impose income or franchise taxes on the
employer.

Example: Corporation F has its sales office in Wisconsin. A salesperson resides
in Nebraska and solicits sales in Nebraska and Kansas. Corporation F does not have
nexus in Nebraska or Kansas. The salesperson returns to the Wisconsin sales office
for two weeks each year for meetings and training. The compensation of the Ne-
braska salesperson is included in the numerator of the payroll factor since he is di-
rected from an office in Wisconsin, returns to Wisconsin periodically for business
purposes and Corporation F does not have nexus in Nebraska.

Note: Refer to ss. 71.04 (6) (a) and (b) and 71.25 (8) (a) and (b), Stats.

(b) Services. An individual shall be considered to be per-
forming a service in Wisconsin during the year if the individual
performs services in Wisconsin for at least 5 days during the year.
The compensation of any one employee may not be split between
2 or more states during the year; however, this does not apply if
the employee is transferred or changes positions during the year.

(c) Compensation. Compensation includes:

1. Wages, salaries, commissions and any other form of remu-
neration paid to employees for personal services including
amounts contributed to a qualified cash or deferred arrangement
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under section 401 (k) of the Internal Revenue Code on behalf of
employees who have elected to participate in the plan. However,
matching contributions to the trust by an employer under section
401 (k) of the Internal Revenue Code are not included since the
employees do not have a right to receive the matching contribu-
tions directly in cash.

2. The value of board, rent, housing, lodging and other bene-
fits or services furnished to employees by the taxpayer in return
for personal services, provided that these amounts constitute in-
come to the recipient under the federal Internal Revenue Code for
the year for which the payroll factor is computed. In the case of
employees not subject to the federal Internal Revenue Code, such
as citizens of foreign countries employed in foreign countries, the
determination of whether the benefits or services constitute in-
come to the employees shall be made as though the employees are
subject to the federal Internal Revenue Code.

3. Deductible management or service fees paid, or manage-
ment or service fees allocated by the department under s. 71.10
(1), 71.30 (2) or 71.80 (1) (b), Stats., to a related corporation, as
defined in section 267 (f) (1) of the Internal Revenue Code, as
consideration for the performance of personal services. As pro-
vided in s. 71.25 (8) (d), Stats., the recipient of these fees may not
include the compensation paid to its employees with respect to
the personal services in either the numerator or denominator of
its payroll factor and the situs of the fees is in Wisconsin if the
services fulfill one of the requirements of par. (a). Except for
these management or service fees, payments made to an indepen-
dent contractor or any other person not properly classifiable as an
employee are excluded.

Examples: 1) Corporation A, headquartered in Illinois, owns 100% of the stock
of Corporation B which is headquartered in Wisconsin. Employees of Corporation
A perform all the accounting functions for Corporation B. For these services Cor-
poration A charged $30,000 of office payroll as management fees to Corporation B,
which paid that amount to Corporation A. If the employees of Corporation A that
performed the accounting services for Corporation B were based in Illinois and
spent only part of their time in Wisconsin while performing these services, no por-
tion of the $30,000 is includable in the numerator of the payroll factor of Corpora-
tion B because the services do not meet the requirements of par. (a). The entire
$30,000 is includable in the denominator of the payroll factor of Corporation B. If
Corporation A files a Wisconsin return on the apportionment basis, it may not in-
clude in its computation of the payroll factor the $30,000 paid to its employees for
services they performed for Corporation B.

2) Corporation C, headquartered in Wisconsin, owns 100% of the stock of Corpo-
ration D which is also headquartered in Wisconsin. Employees of Corporation C
prepare all tax returns for Corporation D. For these services Corporation C charged
$20,000 of tax department payroll as management fees to Corporation D, which
paid that amount to Corporation C. All of the services were performed in Wiscon-
sin. The $20,000 is included in both the numerator and denominator of the payroll
factor of Corporation D. Corporation C may not include the $20,000 in either the
numerator or denominator of its payroll factor.

Note: Refer to ss. 71.04 (6) (d) and 71.25 (8) (d), Stats.

(d) Excludable compensation. Compensation paid to produce
nonapportionable income or losses or income exempt from taxa-
tion under ch. 71, Stats., may not be included in the numerator or
denominator of the payroll factor.

Note: Refer to ss. 71.04 (6) (c) and 71.25 (8) (c), Stats.

(6) SALES FACTOR. (a) Numerator; denominator. The nu-
merator of the sales factor shall include the taxpayer’s gross re-
ceipts from sales that are in this state and the denominator shall
include the taxpayer’s gross receipts from sales everywhere dur-
ing the taxable year. Gross receipts that are not derived in the
production of apportionable income and items described in ss.
71.04 (7) (f) and 71.25 (9) (f), Stats., may not be included in the
sales factor.

Note: A corporation that is a combined group member must adjust its sales factor
numerator and denominator as described in s. Tax 2.61 (7).

(b) Sales of tangible personal property attributable to Wis-
consin. 1. Gross receipts from the sales of tangible personal
property, except sales to the federal government as described in
subd. 4., are in Wisconsin if the property is delivered or shipped
to a purchaser within Wisconsin regardless of the f.o.b. point or
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other conditions of the sales. Some situations in which property
is considered to be delivered or shipped to a purchaser within
Wisconsin are if:

a. The property is picked up outside Wisconsin by a pur-
chaser having a Wisconsin business location and the purchaser
returns to Wisconsin with the property.

Example: Corporation B is a Minnesota brewer that sells beer to a Wisconsin
purchaser to be picked up at the brewer’s shipping dock in Minnesota. The pur-
chaser is a beer distributor which used its own vehicle to pick up the beer and haul it
back to Wisconsin. Corporation B is subject to the tax by the state of Wisconsin.
These dock sales are assigned to Wisconsin in Corporation B’s sales factor in its ap-
portionment formula for Wisconsin tax purposes, since the purchaser’s location is in
Wisconsin and the product is shipped to Wisconsin. Therefore, Corporation B, for
Wisconsin franchise tax purposes, will include the amount of this dock sale in both
the numerator and the denominator of the sales factor.

Note: In Pabst Brewing Co. v. Wisconsin Department of Revenue (Ct. App. Dist.
1V, 1986), 130 Wis. 2d 291, the taxpayer sold beer to an Illinois distributor who
picked it up in its own truck at the taxpayer’s Wisconsin shipping dock and hauled it
to Illinois. The Court held that the sales were not Wisconsin sales, since the location
of the purchaser, rather than the location of the pickup of the product, controlled the
determination of where the sale was assigned for purposes of the sales factor. The
Court noted that if the sales were assigned to Wisconsin, the method of delivery, a
condition of the sale, would be the determinative, which is contrary to statute.
These sales are referred to as “dock sales,” which are those sales where a purchaser
uses its owned or rented vehicles or a common carrier it has made arrangements
with to take delivery of the product at the seller-taxpayer’s shipping dock.

b. The taxpayer, at the designation of the purchaser, or the
purchaser delivers to or has the property shipped to a recipient
other than the purchaser within Wisconsin.

Example: Corporation M is a Wisconsin manufacturer that sells plumbing ware
to an Illinois wholesaler and retailer to be picked up at the manufacturer’s shipping
dock in Wisconsin. The purchaser has its corporate headquarters in Illinois. The
purchaser uses its own vehicle to pick up plumbing ware and haul it to the job site of
the purchaser’s customer. The customer is a plumbing contractor that is working on
a new motel being constructed in Madison, Wisconsin. These dock sales are as-
signed to Wisconsin in Corporation M’s sales factor in its apportionment formula
for Wisconsin tax purposes, since the purchaser’s customer’s location is in Wiscon-
sin and the product is shipped to Wisconsin. The delivery to the plumbing contrac-
tor was at the designation of the purchaser and that is where the product was deliv-
ered. Therefore, Corporation M, for Wisconsin franchise tax purposes, is required
to include the amount of this dock sale in both the numerator and the denominator of
the sales factor.

c. The shipment by either the taxpayer or the purchaser ter-
minates in Wisconsin, even though the property is subsequently
transferred by the purchaser to another state.

Example: Corporation B has a Wisconsin manufacturing plant which makes en-
gines for an Indiana based manufacturer. Title to the engines passes to the purchaser
after the engines are tested. Corporation B, at the direction of the purchaser, ships
the tested engines to a public warehouse in Wisconsin. The warehouse stores the en-
gines until directed to ship them by the purchaser. These sales are included in the
numerator of the sales factor for Corporation B since the public warehouse is con-
sidered to be a business location of the Indiana purchaser and the warehouse is lo-
cated in Wisconsin.

d. The recipient is in Wisconsin, even though the property is
ordered from outside Wisconsin.

Example: Corporation A manufactures batteries at a location in Wisconsin. It
sells batteries to an Illinois retailer which operates stores nationwide. The purchaser
orders the batteries from its Illinois location and directs Corporation A to ship the
batteries to its warehouse in Wisconsin. These sales are included in the numerator
of the sales factor since the batteries were shipped to a Wisconsin location.

e. The property is being shipped by a seller or purchaser
from one state to a consignee in another state and is diverted
while enroute to a purchaser in Wisconsin, or the designee of a
purchaser who is in Wisconsin.

Example: Corporation X, a manufacturer located in Superior, Wisconsin, sells a
portion of its manufactured product via a consignment arrangement with a retailer-
consignee in Chicago, Illinois. Pursuant to an order from the Chicago consignee for
additional inventory, Corporation X ships via its own trucks additional inventory of
its product to Chicago. After entering Illinois but before reaching Chicago, the
driver receives instructions from the consignee to deliver the entire load to a cus-
tomer in Beloit, Wisconsin. Since the property was shipped to a purchaser in Wis-
consin, the sale is attributable to Wisconsin and the gross receipts from the sale are
included in both the numerator and denominator of Corporation X’s sales factor.

2. If the taxpayer does not have nexus in the state of destina-
tion, the sale is attributed to Wisconsin if the property is shipped
from an office, store, warehouse, factory or other place of storage
in Wisconsin. For taxable years beginning before January 1,
2009, the amount included in the numerator of the sales factor
shall be 50% of the gross receipts from the sale. For taxable
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years beginning on or after January 1, 2009, the amount included
in the numerator of the sales factor shall be the total gross re-
ceipts from the sale. For purposes of this subdivision:

a. Sales are attributed to Wisconsin even though the taxpayer
has a certificate of authority in the state of destination but the
business activities in the destination state do not result in nexus
based on the standards in s. Tax 2.82.

b. Sales are not attributed to Wisconsin if the taxpayer is in-
corporated in the state of destination other than Wisconsin.

3. If a taxpayer’s salesperson located in an office in Wiscon-
sin makes a sale to a purchaser in another state in which the tax-
payer does not have nexus and the property is not shipped or de-
livered from Wisconsin, the following rules apply:

a. If the taxpayer has nexus in the state from which the prop-
erty is delivered or shipped, then the sale is in that state.

b. If the taxpayer does not have nexus in the state from which
the property is delivered or shipped, then the sale is in Wisconsin.
For taxable years beginning before January 1, 2009, the amount
included in the numerator of the sales factor shall be 50% of the
gross receipts from the sale. For taxable years beginning on or af-
ter January 1, 2009, the amount included in the numerator of the
sales factor shall be the total gross receipts from the sale.

4. With respect to sales to the federal government:

a. Gross receipts from the sales of tangible personal property
are in Wisconsin if the property is shipped from an office, store,
warehouse, factory or other place of storage in Wisconsin and de-
livered to the federal government, including its agencies and in-
strumentalities, in Wisconsin regardless of the f.o.b. point or
other conditions of sale. For purposes of this section, only sales
for which the federal government makes direct payment to the
seller pursuant to the terms of its contract constitute sales to the
federal government. Thus, sales by a subcontractor to the prime
contractor, the party to the contract with the federal government,
do not constitute sales to the federal government.

b. Gross receipts from the sales of tangible personal property
are in Wisconsin if the property is shipped from an office, store,
warehouse, factory or other place of storage in Wisconsin and de-
livered to the federal government, including its agencies and in-
strumentalities, outside Wisconsin and the taxpayer does not
have nexus in the destination state. For taxable years beginning
before January 1, 2009, the amount included in the numerator of
the sales factor shall be 50% of the gross receipts from the sale.
For taxable years beginning on or after January 1, 2009, the
amount included in the numerator of the sales factor shall be the
total gross receipts from the sale.

5. For purposes of applying subds. 2. to 4., whether the tax-
payer has nexus in the destination state is determined using the
same standards as set forth in s. Tax 2.82.

(c) Leases, rentals, or licensing of tangible personal property
attributable to Wisconsin. 1. Except as described in subd. 2., the
numerator of the sales factor includes gross receipts from the
lease, rental, licensing, or other use of tangible personal property
owned by the taxpayer and the sublease of tangible personal
property if the property is located in this state during the entire
period of lease, rental, licensing, sublease, or other use. If the
property is used in and outside this state during the period of
lease, rental, licensing, or sublease, gross receipts are included in
the numerator of the sales factor to the extent that the property is
used in this state. The proportion of use in this state is deter-
mined by multiplying the gross receipts from the lease, rental, li-
censing, sublease, or other use of the property by a fraction hav-
ing as a numerator the number of days the property is in this state
while leased, rented, licensed, or subleased in the taxable year
and having as a denominator the total number of days that the
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property is leased, rented, licensed, or subleased in all states hav-
ing jurisdiction to tax the taxpayer during the taxable year.

2. Gross receipts from the lease, rental, or licensing of mov-
ing property, including motor vehicles, rolling stock, aircraft, ves-
sels, or mobile equipment, owned by the taxpayer and the sub-
lease of moving property are included in the numerator of the
sales factor to the extent that the property is used in this state.
The proportion of use of moving property in this state is deter-
mined as follows:

a. The proportion of use of a motor vehicle or rolling stock in
this state is determined by multiplying the gross receipts from the
lease, rental, licensing, or sublease of the motor vehicle or rolling
stock by a fraction having as a numerator the number of miles
traveled within this state by the motor vehicle or rolling stock
while leased, rented, licensed, or subleased in the taxable year
and having as a denominator the total number of miles traveled by
the motor vehicle or rolling stock while leased, rented, licensed,
or subleased in the taxable year.

b. The proportion of use of an aircraft in this state is deter-
mined by multiplying the gross receipts from the lease, rental, li-
censing, or sublease of the aircraft by a fraction having as a nu-
merator the number of takeoffs and landings of the aircraft in this
state while leased, rented, licensed, or subleased in the taxable
year and having as a denominator the total number of takeoffs
and landings of the aircraft while leased, rented, licensed, or sub-
leased in the taxable year.

c. The proportion of a vessel or mobile equipment in this
state is determined by multiplying the gross receipts from the
lease, rental, licensing, or sublease of the vessel or mobile equip-
ment by a fraction having as a numerator the number of days that
the vessel or mobile equipment is in this state while leased,
rented, licensed, or subleased in the taxable year and having as a
denominator the total number of days that the vessel or mobile
equipment is leased, rented, licensed, or subleased in the taxable
year.

d. If the taxpayer is unable to determine the use of moving
property under subd. 2. a., b., or c. while the property is leased,
rented, licensed, or subleased in the taxable year, the moving
property is conclusively deemed to be used in the state in which
the property is located at the time that the lessee, licensee, or sub-
lessee takes possession of the property.

(d) Sales, leases, rentals, or licensing of real property attrib-
utable to Wisconsin. The numerator of the sales factor includes
gross receipts from the sale, lease, rental, licensing, or other use
of real property owned by the taxpayer if the real property is lo-
cated in this state and gross receipts from the sublease of real
property if the real property is located in this state.

(e) Receipts attributable to Wisconsin from the use of com-
puter software. Receipts attributable to Wisconsin from provid-
ing the use of computer software are determined as provided in
ss. 71.04 (7) (df) and 71.25 (9) (df), Stats.

Note: For taxable years beginning after December 31, 2004 and before January
1, 2009, subd. 3. of ss. 71.04 (7) (df) and 71.25 (9) (df), Stats., provided that if the
taxpayer is not subject to income tax in the state in which the gross receipts are con-
sidered received but the taxpayer’s commercial domicile is in Wisconsin, 50 percent
of the taxpayer’s receipts from the transaction are included in the numerator of the
sales factor. This provision was repealed by 2009 Wis. Act 28.

(f) Sales of services attributable to Wisconsin. Sales of ser-
vices are attributable to Wisconsin as provided in ss. 71.04 (7)
(dh) and 71.25 (9) (dh), Stats.

Note: For taxable years beginning after December 31, 2004 and before January
1, 2009, subd. 4. of ss. 71.04 (7) (dh) and 71.25 (9) (dh), Stats., provided that if the
taxpayer is not subject to income tax in the state in which the benefit of the service
is received, 50 percent of the taxpayer’s receipts from the transaction are included in
the numerator of the sales factor to the extent the taxpayer’s employees or represen-

tatives performed the service from a location in Wisconsin. This provision was re-
pealed by 2009 Wis. Act 28.
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(g) Receipts from intangible property for taxable years begin-
ning before January 1, 2009. For taxable years beginning before
January 1, 2009, the numerator of the sales factor includes gross
receipts from the sale, licensing the use of, or other use of intan-
gible property, if the income producing activity occurs in this
state during the taxable year. If the income producing activity oc-
curs in and outside this state, the gross receipts shall be allocated
between those states having jurisdiction to tax the taxpayer based
on the direct costs of performance. For purposes of this para-
graph, “income producing activity” means the act or acts engaged
in by the taxpayer, or persons acting on behalf of the taxpayer, for
the ultimate purpose of obtaining gains or profit, and “costs of
performance” means direct costs determined in a manner consis-
tent with generally accepted accounting principles and in accor-
dance with accepted conditions or practices in the trade or busi-
ness of the taxpayer.

Note: Refer to ss. 71.04 (7) (d), (df), and (dh) and 71.25 (9) (d), (df), and (dh),
2007-08 Stats., as affected by 2005 Wis. Act 25.

(h) Receipts from intangible property for taxable years begin-
ning on or after January 1, 2009. For taxable years beginning on
or after January 1, 2009, the amount includable in the numerator
of the sales factor for gross receipts from the sale of, license of, or
allowing use of intangible property in this state is determined as
provided in ss. 71.04 (7) (dj) and (dk) and 71.25 (9) (dj) and (dk),
Stats. For purposes of applying these paragraphs, excluding ss.
71.04 (7) (dj) 2. and 71.25 (9) (dj) 2m., the following rules apply:

1. To determine the purchaser’s or licensee’s use of intangi-
ble property in this state, factors that may be considered include
the number of licensed sites in each state, the volume of property
manufactured, produced, or sold pursuant to the arrangement at
locations in this state, or other data that reflects the relative usage
of the intangible property in this state.

2. If the purchaser’s or licensee’s billing address or commer-
cial domicile is in this state, that billing address or commercial
domicile may not conclusively determine that the transaction is in
this state except in cases where the location of use of the intangi-
ble property cannot be determined. If the location of use of the
intangible property cannot be determined, subds. 3. and 4. apply.

3. If the location of use of the intangible property cannot be
determined, the gross receipts from the sale of, license of, or
other receipts from allowing use of intangible property are in this
state if the purchaser’s or licensee’s commercial domicile is in
this state.

4. If subd. 3. would otherwise apply except that the state of
the purchaser’s or licensee’s commercial domicile cannot be de-
termined, the gross receipts from the sale of, license of, or allow-
ing use of intangible property are in this state if the purchaser or
licensee is billed for the purchase, license, or use of the intangible
property at a location in this state.

(1) The provisions of pars. (c) to (h) shall also apply to sales to
the federal government.

Note: Section Tax 2.39 interprets ss. 71.04 (4), (4m), (5), (6), (7), (10), and (11),
71.25 (5), (6), (6m), (7), (8), (9), (11), and (15), and 71.255 (5), Stats.

Note: The provisions of s. Tax 2.39 first apply for taxable years beginning on
January 1, 2005. For returns required under combined reporting, the provisions of s.
Tax 2.39 first apply for taxable years beginning on January 1, 2009.

History: Cr. Register, August, 1973, No. 212, eff. 9-1-73; cr. (1m); r. and recr. (5)
(f) 5., Register, November, 1973, No. 215; eff. 12-1-73; cr. (intro.), Register, Janu-
ary, 1978, No. 265, eff. 2-1-78; . and recr. Register, June, 1991, No. 426, eff. 7-1-91;
am. (2) (f), (4) (¢), (cm) 2. a. and (f), r. (6) (b) 2. b., renum. (6) (b) 2. c. to be (6) (b)
2.b., Register, May, 1995, No. 473, eff. 6-1-95; emerg. am. (3) (a) (intro.), eff. 9-19-
98; am. (3) (a) (intro.), Register, March, 1999, No. 519, eff. 4-1-99; CR 06-063: am.
(1) and (2) (a), (b) and (e), (6) (a) and (b) 4. a., r. and recr. (3) and (6) (c), r. (6) (b)
4.b. and (7), renum. (6) (b) 4. c. to be (6) (b) 4. b. and am., Register November 2006
No. 611, eff. 12-1-06; EmR0943: eff. 12-31-09 and CR 10-001: am. (1), (2) (b), (d),
(3) (d), (e), (6) (b) 1. d., 2. (intro.), 3. b., 4. b., and (6) (c) (title), cr. (2) (ag), (ar),
(cm), (6) (b) 5., and (d) to (i), r. (6) (¢) 1. to 4., 7. and 8., renum. (6) (c) 5. and 6. to
be (6) (c) 1. and 2. and am. (6) (c) 1. and 2. d. Register June 2010 No. 654, eff. 7-1-
10; correction in (2) (cm) made under s. 13.92 (4) (b) 4., Stats., Register June 2010
No. 654; CR 17-019: am. (3) (a) 1., (b) 1., (¢) 1., (d), Register June 2018 No. 750 eff.
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7-1-18; CR 19-141: am. (6) (f), (h) (intro.) Register September 2020 No. 777, eff.
10-1-20.

Tax 2.41 Separate accounting method. (1) When
the separate accounting method is used, separate records must be
kept of sales, cost of sales and expenses for the Wisconsin busi-
ness as distinct from the remainder of the business. Overhead
items of income and expense must then be allocated to the busi-
ness within and without Wisconsin upon a basis or combination
of bases justified by the facts and conditions. For example: the
ratio of Wisconsin sales to total sales usually represents a satis-
factory basis for a merchandising business, while the ratio of di-
rect cost of material and labor in Wisconsin to the total gives a
more accurate result for a construction business.

(a) Federal income taxes are based upon income and should,
therefore, be allocated to Wisconsin business on the basis of in-
come. Federal income taxes are deductible for income years
through 1974 only on the cash basis, and the allocation to Wis-
consin business for any year, therefore, must be based upon the
ratio of income within Wisconsin to the total income of the year
on which the federal income taxes are assessed, even though that
ratio differs from the ratio of the year in which the taxes are actu-
ally paid. Federal income taxes are not deductible for income
years 1975 and thereafter.

(b) The relationship of the general overhead items to Wiscon-
sin operations will determine whether the home office income
and expense should be allocated to the Wisconsin business. Mis-
cellaneous income, such as income from intangibles and income
from tangible property used in the business, and such overhead
items as officers’ salaries, office salaries, office rent and sundry
office expenses should ordinarily be included in the allocation.

(2) Net rentals received from real estate held purely for invest-
ment purposes and not used in the operation of the business are
not subject to allocation but are taxable in full if the property is
located in Wisconsin. Gross rentals must be reduced by all ex-
penses related to such investment property.

Note: Section Tax 2.41 interprets ss. 71.04 (4) and 71.25 (6), Stats.

History: 1-2-56; am. Register, February, 1958, No. 26, eff. 3-1-58; am. Register,
November, 1977, No. 263, eff. 12-1-77.

Tax 2.44 Permission to change basis of allocation.
Except when income must be reported on the apportionment ba-
sis, permission to make a change either from separate accounting
to apportionment, or vice versa shall be obtained in writing from
the department upon written application setting forth in detail the
reasons why the desired change will more clearly reflect the tax-
payer’s Wisconsin income. Such application shall be mailed to
the Wisconsin Department of Revenue, P.O. Box 8906, Madison,
WI 53708-8906 before the end of the tax year for which the
change is desired.

Note: Section Tax 2.44 interprets ss. 71.04 (4) and 71.25 (6), Stats.
History: 1-2-56, am. Register, September, 1964, No. 105, eff. 10-1-64; am. Reg-
ister, February, 1975, No. 230, eff. 3-1-75; am. Register, September, 1983, No. 333,

eff. 10-1-83; corrections made under s. 13.93 (2m) (b) 6., Stats., Register, March,
1999, No. 519.

Tax 2.45 Apportionment in special cases. When the
business of any person, other than an interstate professional
sports club or “financial organization” or“public utility,” as de-
fined in s. 71.25 (10), Stats., within Wisconsin is an integral part
of a unitary business conducted within and without Wisconsin,
but because of unusual or unique circumstances the portion of the
income of the person derived from business transacted in Wis-
consin cannot be ascertained with reasonable certainty by use of
the apportionment formula provided in s. 71.25 (6), Stats., or by
separate accounting in view of the unitary nature of the business,
the department will substitute in the place of some or all of the
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statutory apportionment factors another factor or other factors as
will reasonably apportion to Wisconsin the business income
properly assignable to Wisconsin. In any case in which an appor-
tionment of business income is made pursuant to this regulation
the taxpayer, at the time of the assessment, will be apprised of the
factors used in the formula adopted.

Note: Section Tax 2.45 interprets s. 71.25 (12), Stats.

History: Cr. Register, December, 1956, No. 12, eff. 1-1-57; am. Register, Au-

gust, 1973, No. 212, eff. 9-1-73; am. Register, September, 1983, No. 333, eff. 10-1-
83; am. Register, July, 1989, No. 403, eff. 8-1-89.

Tax 2.46 Apportionment of apportionable income
of interstate air carriers. (1) GENERAL. The apportionable
income of an air carrier engaged in business in and outside this
state shall be apportioned to Wisconsin as described in this sec-
tion, except if the air carrier is in a combined group, its Wiscon-
sin share of the combined group’s apportionable income is com-
puted as provided in s. 71.255 (5), Stats., and further detailed in s.
Tax 2.61 (7).

Note: An air carrier that is a corporation may be in a combined group for taxable
years beginning on or after January 1, 2009. See s. Tax 2.61 (2) for a description of
corporations required to use combined reporting.

(2) DEFINITION. In this section, “engaged in business in and
outside this state” has the same meaning as in s. Tax 2.39 (2) (b).

(3) APPORTIONMENT FORMULA COMPUTATION. An air car-
rier that is engaged in business in and outside this state shall ap-
portion its apportionable income to this state on the basis of the
ratio obtained by taking the arithmetical average of the following
3 ratios:

(a) The ratio which the aircraft arrivals and departures within
this state scheduled by such carrier during the calendar or fiscal
year bears to the total aircraft arrivals and departures within and
without this state scheduled by such carrier during the same pe-
riod; provided that in the case of nonscheduled operations all ar-
rivals and departures shall be substituted for scheduled arrivals
and departures.

(b) The ratio which the revenue tons handled by such carrier
at airports within this state during the calendar or fiscal year
bears to the total revenue tons handled at airports within and
without this state during the same period.

(¢c) The ratio which such air carrier’s originating revenue
within this state for the calendar or fiscal year bears to the total
originating revenue within and without this state for the same
period.

Note: Air carriers that are in combined groups must adjust the numerator and de-
nominator of each of these factors and then convert the arithmetical average of these
factors to the modified sales factor. The modified sales factor then determines the
company’s Wisconsin share of the combined group’s apportionable income. See s.
71.255 (5), Stats., and s. Tax 2.61 (7) for details.

Note: Section Tax 2.46 interprets ss. 71.04 (8) (c) and 71.25 (10) (c), Stats.

History: Cr. Register, December, 1956, No. 12, eff. 1-1-57; am. (intro.). Register,
August, 1973, No. 212, eff. 9-1-73; EmR0943: emerg. r. and recr. eff 12-31-09; CR
10-001: r. and recr. Register June 2010 No. 654, eff. 7-1-10; correction to (1) (title)
made under s. 13.92 (4) (b) 2., Stats., Register June 2010 No. 654.

Tax 2.465 Apportionment of apportionable income
of interstate air freight forwarders affiliated with a di-
rect air carrier. (1) GENERAL. The apportionable income of a
qualified air freight forwarder affiliated with a direct air carrier
and engaged in business in and outside this state shall be appor-
tioned to Wisconsin as described in this section, except if the
qualified air freight forwarder is in a combined group, its Wis-
consin share of the combined group’s apportionable income is
computed as provided in s. 71.255 (5), Stats., and further detailed
in s. Tax 2.61 (7).

Note: A qualified air freight forwarder that is a corporation may be in a com-
bined group for taxable years beginning on or after January 1, 2009. See s. Tax 2.61
(2) for a description of corporations required to use combined reporting.
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(2) DEFINITIONS. In this section:

(a) An air freight forwarder is “affiliated” with a direct air car-
rier if all of the following apply:

1. The air freight forwarder owns or controls either directly
or indirectly at least 80% of the ownership interests of the direct
air carrier, or at least 80% of the ownership interests of the air
freight forwarder is owned or controlled either directly or indi-
rectly by the direct air carrier, or at least 80% of the ownership in-
terests of both the air freight forwarder and the direct air carrier is
owned or controlled either directly or indirectly by the same
interests.

2. The air freight forwarder is principally engaged in the
business of air freight forwarding.

3. The air freight forwarder’s air freight forwarding business
is carried on principally with the direct air carrier.

(b) “Combined group” has the same meaning as in s. Tax 2.60
2 (a).

(c) “Direct air carrier” means a business entity principally en-
gaged in air transportation through the direct operation of aircraft
under a certificate issued by the federal aviation administration.

(d) “Engaged in business in and outside this state” has the
same meaning as in s. Tax 2.39 (2) (b).

(e) “Originating revenue in this state” means all revenue de-
rived from shipments that were first physically consigned to a
qualified air freight forwarder in this state for transportation, re-
gardless of the method or methods of transportation.

(f) “Qualified air freight forwarder” means a person to whom
all of the following apply:

1. The person is engaged primarily in the facilitation of the
transportation of property by air.

2. The person does not operate aircraft.

3. The person is in the same combined group as an affiliated
direct air carrier.

(3) APPORTIONMENT FORMULA COMPUTATION. For taxable
years beginning on or after January 1, 2014, a qualified air freight
forwarder that is engaged in business in and outside this state
shall apportion its apportionable income to this state on the basis
of the ratio obtained by taking the arithmetical average of the fol-
lowing 3 ratios:

(a) The ratio which aircraft arrivals and departures within this
state scheduled by the affiliated direct air carrier during the cal-
endar or fiscal year bears to the total aircraft arrivals and depar-
tures within and without this state scheduled by such direct air
carrier during the same period; provided that if the affiliated di-
rect air carrier conducts nonscheduled operations all arrivals and
departures shall be substituted for scheduled arrivals and
departures.

(b) The ratio which the revenue tons handled by the affiliated
direct air carrier at airports within this state during the calendar
or fiscal year bears to the total revenue tons handled at airports
within and without this state during the same period.

(c) The ratio which such qualified air freight forwarder’s orig-
inating revenue in this state for the calendar or fiscal year bears to
the total revenue of such qualified air freight forwarder within

and without this state for the same period.
History: CR 13-078: cr. Register April 2014 No. 700, eff. 5-1-14.

Tax 2.47 Apportionment of apportionable income
of interstate motor carriers. (1) GENERAL. The apportion-
able income of a motor carrier engaged in business in and outside
this state shall be apportioned to Wisconsin as described in this
section, except if the motor carrier is in a combined group, its
Wisconsin share of the combined group’s apportionable income

Tax 2.475

is computed as provided in s. 71.255 (5), Stats., and further de-
tailed in s. Tax 2.61 (7).

Note: A motor carrier that is a corporation may be in a combined group for tax-
able years beginning on or after January 1, 2009. See s. Tax 2.61 (2) for a descrip-
tion of corporations required to use combined reporting.

(1m) DEFINITIONS. In this section:

(a) “Engaged in business in and outside this state” has the
same meaning as in s. Tax 2.39 (2) (b).

(b) “Ton mile” means the movement of one ton of persons or
property, or both, the distance of one mile. For carriage of per-
sons, each person shall be considered the equivalent of 200
pounds.

(2) APPORTIONMENT FORMULA COMPUTATION. For taxable
years beginning on or after January 1, 1997, a motor carrier that
is engaged in business in and outside this state shall apportion its
apportionable income to this state on the basis of the arithmetical
average of the following 2 factors:

(a) The ratio of the gross receipts from carriage of persons or
property, or both, first acquired for carriage in Wisconsin to the
total gross receipts from carriage of persons or property, or both,
everywhere.

(b) The ratio of ton miles of carriage in Wisconsin to ton
miles of carriage everywhere.

Note: Motor carriers that are in combined groups must adjust the numerator and
denominator of each of these factors and then convert the arithmetical average of
these factors to the modified sales factor. The modified sales factor then determines
the company’s Wisconsin share of the combined group’s apportionable income. See
s. 71.255 (5), Stats., and s. Tax 2.61 (7) for details.

(3) SUBSTITUTION OF FACTORS. Whenever gross receipts
data is not available the department may authorize or direct sub-
stitution of a similar factor, such as gross tonnage, and whenever
ton mile data is not available the department may similarly autho-
rize substitution of a similar factor, such as revenue miles.

(4) MERCANTILE AND MANUFACTURING BUSINESSES. This
section does not apply to any mercantile or manufacturing busi-
ness which engages in some interstate carriage as an incident of
the mercantile or manufacturing business.

Note: Section Tax 2.47 interprets ss. 71.04 (8) (c) and 71.25 (10) (c), Stats.

History: Cr. Register, April, 1966, No. 124, eff. 5-1-66; am. (intro.). Register,
August, 1973, No. 212, eff. 9-1-73; r. and recr. Register, October, 1996, No. 490, eff.
1-1-97; EmR0943: emerg. am. (title), (2) (title) and (intro.), cr. (intro.), r. and recr.
(1), eff. 12-31-09; CR 10-001: am. (title), (2) (title) and (intro.), r. and recr. (1), cr.
(1m) Register June 2010 No. 654, eff. 7-1-10; correction to (1) (title) made under s.
13.92 (4)(b) 7., Stats., Register June 2010 No. 654.

Tax 2.475 Apportionment of apportionable income
of interstate railroads and car line companies. (1)
GENERAL. The apportionable income of a railroad or car line
company engaged in business in and outside this state shall be ap-
portioned to Wisconsin as described in this section, except if the
company is in a combined group, its Wisconsin share of the com-
bined group’s apportionable income is computed as provided in
s. 71.255 (5), Stats., and further detailed in s. Tax 2.61 (7).

Note: A railroad or car line company that is a corporation may be in a combined
group for taxable years beginning on or after January 1, 2009. See s. Tax 2.61 (2)
for a description of corporations required to use combined reporting.

(1m) DEFINITIONS. (a) “Engaged in business in and outside
this state” has the same meaning as in s. Tax 2.39 (2) (b).

(b) “Gross receipts from carriage” means gross receipts re-
ceived for the carriage of property or persons net of interline pay-
ments made to other railroads as a result of the interchange of car-
riage between and among railroads. Gross receipts from carriage
includes interline payments received from other railroads.

(c) “Revenue ton mile” means the movement of one net ton of
property or persons, or both, the distance of one mile, for consid-
eration. For carriage of persons, each person shall be considered
the equivalent of 150 pounds, and the average weight of the con-
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tents of head end cars, or “baggage cars,” is considered to be 4
tons.

(2) INTERSTATE RAILROADS. With respect to the imposition
of Wisconsin franchise or income tax measured by or on net in-
come for taxable years beginning on or after January 1, 1991, the
apportionable income of a railroad engaged in business in and
outside this state shall be apportioned to Wisconsin on the basis
of the arithmetical average of the following 2 factors:

(a) The ratio of the gross receipts from carriage of property or
persons, or both, first acquired for carriage in Wisconsin to the
total gross receipts from carriage of property or persons, or both,
everywhere.

(b) The ratio of revenue ton miles of carriage in Wisconsin to
revenue ton miles of carriage everywhere.

Note: Railroads that are in combined groups must adjust the numerator and de-
nominator of each of these factors and then convert the arithmetical average of these
factors to the modified sales factor. The modified sales factor then determines the
company’s Wisconsin share of the combined group’s apportionable income. See s.
71.255 (5), Stats., and s. Tax 2.61 (7) for details.

(3) SUBSTITUTION OF FACTORS. Whenever gross receipts
data is not available the department may authorize or direct sub-
stitution of a similar factor, such as gross tonnage, and whenever
revenue ton mile data is not available the department may simi-
larly authorize substitution of a similar factor, such as revenue
miles.

(4) CAR LINE COMPANIES. With respect to the imposition of
Wisconsin franchise or income tax measured by or on net income
for taxable years beginning on or after January 1, 1991, the in-
come of a car line company engaged in business in and outside
this state shall be allocated or apportioned to Wisconsin as pro-
vided in s. 71.04 (4) or 71.25 (6), Stats., and s. Tax 2.39.

Note: Section 71.26 (1) (a), Stats., was amended by 1991 Wis. Act 39, effective
for taxable years beginning on or after January 1, 1991. For taxable years beginning
before January 1, 1991, railroads and car line companies were exempt from Wiscon-
sin franchise and income taxation.

Note: Section Tax 2.475 interprets ss. 71.04 (8) (c) and 71.25 (10) (c), Stats.

History: Emerg. cr. eff. 2-17-92; cr. Register, August, 1992, No. 440, eff. 9-1-92;
EmR0943: emerg. am. (title), (2) (intro.) and (4), cr. (intro.) and (1) (a), renum. (1)
(a) and (b) to be (1) (b) and (c), eff. 12-31-09; CR 10-001: am. (title), (2) (intro.) and
(4), r. and recr. (1), cr. (1m) Register June 2010 No. 654, eff. 7-1-10; corrections to
(1) (title) and (1m) (title) made under s. 13.92 (4) (b) 2., Stats., Register June 2010
No. 654; CR 17-019: am. (1) (title), (2) (intro.) Register June 2018 No. 750 eff. 7-1-
18.

Tax 2.48 Apportionment of apportionable income
of interstate pipeline companies. (1) GENERAL. With re-
spect to the imposition of Wisconsin franchise or income tax
measured by or on net income, the apportionable income of a
pipeline company engaged in business in and outside this state
shall be apportioned to Wisconsin on the basis of the arithmetical
average of the 3 factors in subs. (3), (4) and (5), except if the pipe-
line company is in a combined group, its Wisconsin share of the
combined group’s apportionable income is computed as provided
in s. 71.255 (5), Stats., and further detailed in s. Tax 2.61 (7).

Note: A pipeline company that is a corporation may be in a combined group for
taxable years beginning on or after January 1, 2009. See s. Tax 2.61 (2) for a de-
scription of corporations required to use combined reporting.

(2) DEFINITIONS. In this section:
(a) “Compensation” includes:

1. Wages, salaries, commissions and any other form of remu-
neration paid to employees for personal services.

2. The value of board, rent, housing, lodging and other bene-
fits or services furnished to employees by the taxpayer in return
for personal services, provided that these amounts constitute in-
come to the recipient under the federal Internal Revenue Code for
the year for which the payroll factor is computed. In the case of
employees not subject to the federal Internal Revenue Code, such
as citizens of foreign countries employed in foreign countries, the
determination of whether the benefits or services constitute in-
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come to the employees shall be made as though the employees are
subject to the federal Internal Revenue Code.

3. Deductible management or service fees paid, or manage-
ment or service fees allocated by the department under s. 71.10
(1), 71.30 (2) or 71.80 (1) (b), Stats., to a related corporation, as
defined in section 267 (f) (1) of the Internal Revenue Code, as
consideration for the performance of personal services. The re-
cipient of these fees may not include the compensation paid to its
employees with respect to the personal services in either the nu-
merator or denominator of its payroll factor.

(am) “Engaged in business in and outside this state” has the
same meaning as in s. Tax 2.39 (2) (b).

(b) “Traffic unit” means the transportation for a distance of
one mile of one barrel of oil, one gallon of gasoline or one thou-
sand cubic feet of natural or casinghead gas, or other appropriate
measure of product.

(3) PROPERTY FACTOR. (a) Numerator; denominator. The
numerator of the property factor shall include the average value
of the real and tangible personal property owned and used by the
taxpayer in Wisconsin in the production of apportionable income
during the tax period. The denominator shall include average
value of all of the real and tangible personal property located ev-
erywhere owned and used by the taxpayer in the production of
apportionable income during the tax period. Property in transit
on the date or dates for determining its average value, as de-
scribed in par. (e), shall be considered to be at its destination, for
purposes of computing the property factor. The value of mobile
or movable property such as construction equipment, trucks or
airplanes which is located within and without Wisconsin during
the tax period shall be determined for purposes of the numerator
of the factor on the basis of a ratio of time used, serviced or stored
within Wisconsin to total time used, serviced or stored during the
tax period. However, an automobile assigned to a traveling em-
ployee shall be included in the numerator of the factor if the em-
ployee’s compensation is assigned to Wisconsin under the payroll
factor.

(b) Valuation. Property owned by the taxpayer is generally
valued at its cost net of depreciation and write-offs as determined
for Wisconsin franchise or income tax purposes. Any adjust-
ments to net income which affect property, such as capitaliza-
tions of repairs, depreciation or amortization adjustments and ad-
justments to inventory, shall also be included in the property fac-
tor. The value of depletable property, such as mines, oil and gas
wells and timber, shall be original cost reduced by any extraction
to the extent that depletion has been allowed. Inventories shall be
included in the factor in accordance with the valuation method
used for Wisconsin franchise or income tax purposes. In any
case in which the property factor is distorted by reason of the tax-
payer depreciating property in Wisconsin by a method different
from that used to depreciate property outside Wisconsin, or in
any case in which the Wisconsin net cost cannot be ascertained,
the department shall authorize or direct some other method of de-
termining the property fraction that will produce an equitable
result.

(c) Leasehold improvements. Leasehold improvements shall,
for purposes of the property factor, be treated as property owned
by the taxpayer regardless of whether the taxpayer is entitled to
remove the improvements or the improvements revert to the
lessor upon expiration of the lease. The original cost of leasehold
improvements net of amortization shall be included in the factor.

(d) Construction in progress. Property or equipment under
construction during the tax period, except inventoriable goods in
process, shall be excluded from the factor until the property is ac-
tually used by the taxpayer in the regular course of its trade or
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business. If the property is partially used by the taxpayer in the
regular course of its trade or business while under construction,
the value of the property to the extent used shall be included in
the property factor.

(e) Averaging property values. As a general rule the “average
value” of property shall be determined by averaging the value at
the beginning and ending of the tax period, but the department
may require or the taxpayer may utilize the averaging of monthly
values during the tax period if monthly averaging is reasonably
required to properly reflect the average value of the taxpayer’s
property. Averaging by monthly values will generally be applied
if substantial fluctuations in the values of the property exist dur-
ing the tax period, or where property is acquired after the begin-
ning of the tax period or disposed of before the end of the tax
period.

(4) PAYROLL FACTOR. (a) Numerator; denominator. The nu-
merator of the payroll factor shall include the total amount paid in
Wisconsin during the tax period by the taxpayer for compensa-
tion in the production of apportionable income. The denomina-
tor shall include the total compensation paid everywhere during
the tax period by the taxpayer in the production of apportionable
income.

(b) Compensation paid in Wisconsin. Except as provided in
par. (c), compensation is paid in Wisconsin if one of the follow-
ing applies:

1. The individual’s service is performed entirely within
Wisconsin.

Example: Corporation A has a terminal located in Wisconsin. The compensa-
tion of an Illinois resident who works at the Wisconsin terminal is included in the
numerator of the payroll factor since the employee’s service is performed entirely in
Wisconsin.

2. The individual’s service is performed within and without
Wisconsin, but the service performed without Wisconsin is inci-
dental to the individual’s service within Wisconsin.

Example: Corporation B has its headquarters and a storage and distribution fa-
cility in Wisconsin. Corporation B also has a distribution facility located in Indiana.
The manager of the Wisconsin storage and distribution facility spends two weeks
during the tax year at the storage and distribution facility located in Indiana training
the new facility manager. The compensation of the Wisconsin facility manager is
included in the numerator of the payroll factor because the service performed in In-
diana is incidental to the service performed in Wisconsin

3. A portion of the service is performed within Wisconsin

and the base of operations of the individual is in Wisconsin.

Example: Corporation C has a sales office located in Wisconsin. A salesperson
working out of the Wisconsin office solicits sales in Wisconsin, Minnesota and
Towa. Since a portion of the salesperson’s service is performed in Wisconsin and the
salesperson’s base of operations is in Wisconsin, the compensation of the salesper-
son is included in the numerator of the payroll factor.

4. A portion of the service is performed within Wisconsin
and, if there is no base of operations, the place from which the in-
dividual’s service is directed or controlled is in Wisconsin.

Example: Corporation D has its regional sales office in Wisconsin. An Iowa
resident works out of her home as a salesperson for Corporation D and solicits sales
in Iowa, Illinois and Wisconsin. The salesperson is directed from the regional sales
office located in Wisconsin. The compensation of the Iowa salesperson is included
in the numerator of the payroll factor since a portion of her service is performed in
Wisconsin, she has no base of operations and she is directed from Wisconsin.

5. A portion of the service is performed within Wisconsin
and neither the base of operations of the individual nor the place
from which the service is directed or controlled is in any state in
which some part of the service is performed, but the individual’s
residence is in Wisconsin.

Example: Corporation E is headquartered in and has its sales office in Indiana.
It has a terminal located in Wisconsin. A Wisconsin resident salesperson solicits
sales in Wisconsin and Minnesota. The compensation of the Wisconsin salesperson
is included in the numerator of the payroll factor since a portion of the salesperson’s
service is performed in Wisconsin, the salesperson is a resident of Wisconsin, and
the salesperson is directed or controlled from Indiana but performs no service in
Indiana.

6. The individual is neither a resident of nor performs ser-
vices in Wisconsin, but is directed or controlled from an office in

Tax 2.49

Wisconsin and returns to Wisconsin periodically for business
purposes and the state in which the individual resides does not
have jurisdiction to impose income or franchise taxes on the
employer.

Example: Corporation F has its sales office in Wisconsin. A salesperson resides
in Nebraska and solicits sales in Nebraska and Kansas. Corporation F does not have
nexus in Nebraska or Kansas. The salesperson returns to the Wisconsin sales office
for two weeks each year for meetings and training. The compensation of the Ne-
braska salesperson is included in the numerator of the payroll factor since the sales-
person is directed from an office in Wisconsin, returns to Wisconsin periodically for
business purposes and Corporation F does not have nexus in Nebraska.

(c) Management fee situs. The situs of management or ser-
vice fees described in sub. (2) (a) 3. is in Wisconsin to the extent
the related corporation’s employees performing the services meet
one of the requirements in par. (b).

(d) Services. Anindividual shall be considered to be perform-
ing a service in Wisconsin during the year if the individual per-
forms services for at least 5 days during the year. The compensa-
tion of any one employee may not be split between 2 or more
states during the year; however, this does not apply if the em-
ployee is transferred or changes positions during the year.

(e) Excluded compensation. Compensation related to the op-
eration, maintenance, protection or supervision of real or tangible
and intangible personal property used in the production of non-
apportionable income, and amounts paid to retired employees
shall be excluded from both the numerator and the denominator
of the payroll factor. Except for management or service fees paid
to a related corporation, payments made to an independent con-
tractor or any other person not properly classifiable as an em-
ployee are also excluded.

(f) Elimination of factor. In any case in which the company
has no employees nor pays management or service fees to a re-
lated corporation, or in which the department determines that
employees are not a substantial income producing factor, the de-
partment may order or permit the elimination of the payroll factor
and the use of the arithmetical average of the other 2 factors to ar-
rive at the Wisconsin apportionment percentage.

(5) TRAFFIC UNIT FACTOR. The numerator shall be the total
number of traffic units in Wisconsin during the tax period. The
denominator shall be the total number of traffic units everywhere
during the tax period.

Note: Pipeline companies that are in combined groups must adjust the numerator
and denominator of each of these factors and then convert the arithmetical average
of these factors to the modified sales factor. The modified sales factor then deter-
mines the company’s Wisconsin share of the combined group’s apportionable in-
come. Sees. 71.255 (5), Stats., and s. Tax 2.61 (7) for details.

Note: Section Tax 2.48 interprets s. 71.25 (10) (c), Stats.

History: Cr. Register, November, 1969, No. 167, eff. 12-1-69; am. (intro.), Reg-
ister, August, 1973, No. 212, eff. 9-1-73; am. (1) (intro.), r. (1) (a), (b) and (c), r. and
recr. (2), cr. (3), (4) and (5), Register, June, 1991, No. 426, eff. 7-1-91; reprinted to
restore dropped copy in (3) (e), Register, March, 1999, No. 519; EmR0943: eff. 12-
31-09 and CR 10-001: am. (title) and (1), cr. (2) (am) Register June 2010 No. 654,
eff. 7-1-10.

Tax 2.49 Apportionment of apportionable income
of interstate financial institutions. (1) ScopPe. A financial
institution that is engaged in business both in and outside this
state shall apportion its apportionable income as provided in this
section, except if the financial institution is in a combined group,
its Wisconsin share of the combined group’s apportionable in-
come is computed as provided in s. 71.255 (5), Stats., and further
detailed in s. Tax 2.61 (7). Nonapportionable income shall be al-
located as provided in s. 71.25 (5) (b), Stats.

Note: A financial institution that is a corporation may be in a combined group for
taxable years beginning on or after January 1, 2009. See s. Tax 2.61 (2) for a de-
scription of corporations required to use combined reporting.

(2) DEFINITIONS. In this section:

(a) “Billing address” means the address indicated in the tax-
payer’s books and records on the first day of the taxable year, or
on a later date in the taxable year when the customer relationship
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began, to which a taxpayer under this section regularly sends any
notice, statement, or bill to the taxpayer’s customer. The billing
address of a customer who is a natural person means the address
of that person’s domicile.

(b) “Borrower located in this state” means either of the
following:

1. A borrower that is engaged in a trade or business and uses
the loan proceeds in trade or business activities in this state. If it
cannot be determined where the funds are used, “borrower lo-
cated in this state” means a borrower whose billing address is in
this state.

2. A borrower whose billing address is in this state, but is not
engaged in a trade or business.

(¢) “Commercial domicile” means the location from which a
trade or business is principally managed and directed. If the tax-
payer is organized under the laws of a foreign country, the com-
monwealth of Puerto Rico, or any territory or possession of the
United States, “commercial domicile” shall be deemed for the
purposes of this section to be the state of the United States or the
District of Columbia from which the taxpayer’s trade or business
in the United States is principally managed and directed. It shall
be rebuttably presumed that the location from which a trade or
business is principally managed and directed is the state of the
United States or the District of Columbia at which the greatest
number of the taxpayer’s employees work, have their office or
base of operations, or are directed or controlled, as of the last day
of the taxable year.

(d) “Credit card” includes a credit card, debit card, purchase
card, charge card, and a travel or entertainment card.

(dm) “Credit card bank” means an institution that is primarily
engaged in credit card operations, which does not accept demand
deposits or deposits that the depositor may withdraw by check or
similar means for payment to third parties or others, and which
does not engage in the business of making commercial loans.

(e) “Credit card issuer’s reimbursement fee” means the fee
that a taxpayer receives from a merchant’s bank because a person
to whom the taxpayer has issued a credit card has paid for mer-
chandise or services sold by the merchant with the credit card.

(f) “Domicile” means a natural person’s true, fixed, and per-
manent home where that person intends to remain permanently
and indefinitely and to which, whenever absent, that person in-
tends to return. A natural person may have only one domicile at
any time.

(fm) “Engaged in business in and outside this state” has the
same meaning as in s. Tax 2.39 (2) (b).

(g) “Financial institution” means any financial organization
whether incorporated or organized under federal law or under the
laws of any state or foreign country that is one of the following:

1. A bank holding company as defined in s. 221.0901 (2) (c),
Stats., including a federal bank holding company, an in-state bank
holding company, an out-of-state bank holding company, and a
foreign bank holding company.

2. A bank as defined under 12 USC 1841 (c), including a na-
tional bank organized and existing as a national bank association
pursuant to the provisions of 12 USC ch. 2 and a state bank orga-
nized and operating under ch. 221, Stats.

3. A savings and loan holding company as defined under 12
USC 1467a (1) (D) or s. 215.01 (24m), Stats.

4. A savings bank holding company as defined in s. 214.01
(1) (tm), Stats.

5. A savings association or federal savings bank as defined in
12 USC 1813 (b), including a savings and loan association, build-
ing and loan association, or cooperative bank, and an association
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as defined in s. 215.01 (1), Stats., and a savings bank as defined in
s. 214.01 (1) (t), Stats.

6. A trust company operating as a fiduciary under ch. 223,
Stats., or a corporation, limited liability company, association,
partnership, business trust, or other legal entity authorized to act
as a trustee, personal representative, executor, administrator,
guardian, conservator, assignee, or agent or in any other fiduciary
capacity for individuals and businesses in the administration of
trust funds, estates, and custodial arrangements, in stock and
bond transfer and registration, in fiduciary investment and estate
planning, and other related services.

7. An industrial bank, industrial loan company, or similar or-
ganization as described in 12 USC 1841 (c) (2) (H).

8. A safe deposit company that maintains vaults for the de-
posit and safe-keeping of valuables and rents compartments or
boxes to customers who have exclusive access to these compart-
ments or boxes, subject to the oversight and under the rules and
regulations of the company.

9. A private banker including an unincorporated entity oper-
ated as a partnership that specializes in investing and managing
the money of private clients.

10. Any corporation engaged in international or foreign
banking that is organized under the provisions of 12 USC 611 to
633.

11. Any agency or branch of a foreign depository as defined
in 12 USC 3101.

12. Any credit union to the extent not exempt under s. 71.26
(1) (a), Stats., and s. 186.113 (20), Stats.

13. A production credit association organized under 12 USC
2071 or a land bank created under the Federal Farm Loan Act.

14. A consumer finance company, small loan company, or a
sales finance company licensed under ch. 218, Stats.

15. A mortgage banker as defined in s. 224.71 (3), Stats.

16. A credit card bank.

17. Any subsidiary of an entity described in subds. 1. to 16.,
if a significant purpose for the subsidiary is to hold investments
or if the subsidiary primarily functions to hold investments, as
provided in s. 71.25 (10) (a) 2., Stats.

(h) “Guarantor of a loan located in this state” means a guaran-
tor whose billing address is in this state.

(hm) “Intangible property” has the same meaning as in s. Tax
2.39 (2) (cm).

(i) “Investment banking services” include assisting business
customers in obtaining new financing by underwriting and selling
new securities issued by the customer to the public.

(j) “Loan” means any extension of credit resulting from direct
negotiations between the taxpayer and its customer, or the pur-
chase, in whole or in part, of an extension of credit from another.
“Loans” include participations, syndications, and leases treated
as loans for federal income tax purposes. “Loans” do not include
properties treated as loans under section 595 of the Internal Rev-
enue Code prior to its repeal by P.L.. 104-188; futures or forward
contracts; options; notional principal contracts such as swaps;
credit card receivables, including purchased credit card relation-
ships; non-interest bearing balances due from depository institu-
tions; cash items in the process of collection; federal funds sold;
securities purchased under agreements to resell; assets held in a
trading account; securities; interests in a real estate mortgage in-
vestment conduit, or other mortgage-backed or asset-backed se-
curity; and other similar items.

(k) “Loan secured by real property” means that any of the col-
lateral used to secure a loan or other obligation at the time the
original loan or obligation was incurred or during the current tax-
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able year is real property. A loan secured by real property in-
cludes an installment sales contract for real property. An “agri-
cultural lien” as defined in s. 409.102 (1) (b), Stats., or a “fixture
filing” as defined in s. 409.102 (1) (js), Stats., does not by itself
constitute a loan secured by real property.

(L) “Loan secured by tangible personal property” means that
any of the collateral used to secure a loan or other obligation,
other than a loan secured by real property, at the time the original
loan or obligation was incurred or during the current taxable year
is tangible personal property. A loan secured by tangible per-
sonal property includes an installment sales contract for tangible
personal property.

(m) “Loan servicing fees” include fees or charges for originat-
ing and processing loan applications, such as prepaid interest and
loan discounts, and for collecting, tracking, and accounting for
loan payments received. “Loan servicing fees” also include gross
receipts from the sale of loan servicing rights.

(n) “Merchant discount” means the fee or negotiated discount
that is charged to a merchant for accepting a credit card as pay-
ment for merchandise or services that are sold to the credit card
holder.

(o) “Participation” means an extension of credit in which an
undivided ownership interest is held on a pro rata basis in a single
loan or pool of loans and related collateral.

Note: In a loan participation, the credit originator initially makes the loan and
subsequently resells all or a portion of it to other lenders. The participation may or
may not be known to the borrower.

(p) “Person” means a natural person, estate, trust, partner-
ship, limited liability company, corporation, or any other busi-
ness entity.

(q) “Regular place of business” means an office at which the
taxpayer carries on its business in a regular and systematic man-
ner and which is regularly maintained, occupied, or used by em-
ployees of the taxpayer.

(r) “State” means a state of the United States, the District of
Columbia, the commonwealth of Puerto Rico, or any territory or
possession of the United States.

(s) “Syndication” means an extension of credit in which 2 or
more persons fund and each person is at risk only up to a speci-
fied percentage of the total extension of credit or up to a specified
dollar amount.

(t) “Taxpayer” means a financial organization that is subject
to apportionment under this section.

(3) APPORTIONMENT FORMULA COMPUTATION. For taxable
years beginning after December 31, 2005, a financial institution
that is engaged in business in and outside this state shall deter-
mine its net income for state franchise or income tax purposes as
provided in this section. The financial institution shall first
deduct from its total net income its nonapportionable income,
less related expenses. Nonapportionable income shall be allo-
cated as provided in s. 71.25 (5) (b), Stats. The financial institu-
tion shall apportion its remaining net income to this state as
follows:

(a) For taxable years beginning after December 31, 2005, and
before January 1, 2007, apportionable income shall be appor-
tioned using an apportionment fraction composed of a receipts
factor under sub. (4) representing 60% of the fraction and a pay-
roll factor under sub. (5) representing 40% of the fraction.

(b) For taxable years beginning after December 31, 2006, and
before January 1, 2008, apportionable income shall be appor-
tioned using an apportionment fraction composed of a receipts
factor under sub. (4) representing 80% of the fraction and a pay-
roll factor under sub. (5) representing 20% of the fraction.
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(c) For taxable years beginning before January 1, 2008, in any
case in which the financial institution has no employees nor pays
management or service fees to a related entity, or in which the de-
partment determines that employees are not a substantial income
producing factor, the department may order or permit the elimi-
nation of the payroll factor.

(d) For taxable years beginning after December 31, 2007, ap-
portionable income shall be apportioned using an apportionment
fraction composed of the receipts factor under sub. (4).

Note: Financial institutions that are in combined groups use the receipts factor
numerator and denominator to compute the modified sales factor, which then deter-
mines the financial institution’s Wisconsin share of the combined group’s appor-
tionable income. See s. 71.255 (5), Stats., and s. Tax 2.61 (7) for details.

(4) RECEIPTS FACTOR. The receipts factor is the ratio of the
taxpayer’s receipts in this state to the taxpayer’s total receipts ev-
erywhere during the taxable year. Interest, dividends, gross re-
ceipts or net gains from sales of securities held for investment
purposes, and other income from investment assets may not be
included in the receipts factor. The receipts factor shall include
all of the following items:

Note: A financial institution that is a combined group member must adjust its re-
ceipts factor numerator and denominator as described in s. Tax 2.61 (7).

(a) Gross receipts from the lease of real property. The numer-
ator of the receipts factor includes gross receipts from the lease,
rental, or licensing of real property owned by the taxpayer if the
real property is located in this state and gross receipts from the
sublease of real property if the real property is located in this
state.

(b) Gross receipts from the lease of tangible personal prop-
erty. 1. Except as described in subd. 2., the numerator of the re-
ceipts factor includes gross receipts from the lease, rental, or li-
censing of tangible personal property owned by the taxpayer and
the sublease of tangible personal property if the property is lo-
cated in this state during the entire period of lease, rental, licens-
ing, sublease, or other use. If the property is used in and outside
this state during the period of lease, rental, licensing, or sublease,
gross receipts are included in the numerator of the receipts factor
to the extent that the property is used in this state. The proportion
of use in this state is determined by multiplying the gross receipts
from the lease, rental, licensing, sublease, or other use of the
property by a fraction having as a numerator the number of days
the property is in this state while leased, rented, licensed, or sub-
leased in the taxable year and having as a denominator the total
number of days that the property is leased, rented, licensed, or
subleased in all states having jurisdiction to impose an income
tax or franchise tax measured by net income on the taxpayer in
the taxable year.

2. Gross receipts from the lease, rental, or licensing of mov-
ing property, including motor vehicles, rolling stock, aircraft, ves-
sels, or mobile equipment, owned by the taxpayer and the sub-
lease of moving property are included in the numerator of the re-
ceipts factor to the extent that the property is used in this state.
The proportion of use of moving property in this state is deter-
mined as follows:

a. The proportion of use of a motor vehicle or rolling stock in
this state is determined by multiplying the gross receipts from the
lease, rental, licensing, or sublease of the motor vehicle or rolling
stock by a fraction having as a numerator the number of miles
traveled within this state by the motor vehicle or rolling stock
while leased, rented, licensed, or subleased in the taxable year
and having as a denominator the total number of miles traveled by
the motor vehicle or rolling stock while leased, rented, licensed,
or subleased in the taxable year.

b. The proportion of use of an aircraft in this state is deter-
mined by multiplying the gross receipts from the lease, rental, li-
censing, or sublease of the aircraft by a fraction having as a nu-
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merator the number of takeoffs and landings of the aircraft in this
state while leased, rented, licensed, or subleased in the taxable
year and having as a denominator the total number of takeoffs
and landings of the aircraft while leased, rented, licensed, or sub-
leased in the taxable year.

c. The proportion of use of a vessel or mobile equipment in
this state is determined by multiplying the gross receipts from the
lease, rental, licensing, or sublease of the vessel or mobile equip-
ment by a fraction having as a numerator the number of days that
the vessel or mobile equipment is in this state while leased,
rented, licensed, or subleased in the taxable year and having as a
denominator the total number of days that the vessel or mobile
equipment is leased, rented, licensed, or subleased in the taxable
year.

d. If the taxpayer is unable to determine the use of moving
property under subd. 2. a., b., or c. while the property is leased,
rented, licensed, or subleased in the taxable year, the moving
property is conclusively deemed to be used in the state in which
the property is located at the time that the lessee, renter, licensee,
or sublessee takes possession of the property.

(c) Gross interest and other fees from loans secured by real
property. 1. The numerator of the receipts factor includes gross
interest, fees, points, charges, and penalties from loans secured by
real property if the real property securing the loan is located in
this state. If the real property securing the loan is located in both
this state and one or more other states or foreign countries, the
gross interest, fees, points, charges, and penalties shall be divided
among those states or foreign countries having jurisdiction to im-
pose an income tax or franchise tax measured by net income on
the taxpayer in proportion to the fair market value of the real
property securing the loan located in each state or foreign
country.

2. The determination of whether the real property securing a
loan is located in this state shall be made at the time the original
agreement was made and for each subsequent taxable year.

(d) Gross interest and other fees from loans secured by tangi-
ble personal property. 1. The numerator of the receipts factor in-
cludes gross interest, fees, points, charges, and penalties from
loans secured by tangible personal property if the tangible per-
sonal property securing the loan is located in this state as de-
scribed in par. (b). If the tangible personal property securing the
loan is located in both this state and one or more other states or
foreign countries, the gross interest, fees, points, charges, and
penalties shall be divided among those states or foreign countries
having jurisdiction to impose an income tax or franchise tax mea-
sured by net income on the taxpayer in proportion to the fair mar-
ket value of the tangible personal property securing the loan lo-
cated in each state or foreign country.

2. The determination of whether the tangible personal prop-
erty securing a loan is located in this state shall be made at the
time the original agreement was made and for each subsequent
taxable year.

(e) Gross interest and other fees from loans not secured by
real or tangible personal property. The numerator of the receipts
factor includes interest, fees, points, charges, and penalties from
loans that are not secured by real or tangible personal property if
the loan borrower is located in this state.

(f) Net gains from the sale of loans. The numerator of the re-
ceipts factor includes net gains from the sale of loans, determined
as follows:

1. The amount of net gains, but not less than zero, from the
sale of loans secured by real property located in this state. If the
real property securing the loan is located in both this state and
one or more other states or foreign countries, the net gain shall be
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divided among those states or foreign countries having jurisdic-
tion to impose an income tax or franchise tax measured by net in-
come on the taxpayer in proportion to the fair market value of the
real property securing the loan located in each state or foreign
country.

2. The amount of net gains, but not less than zero, from the
sale of loans secured by tangible personal property located in this
state as described in par. (b). If the tangible personal property se-
curing the loan is located in both this state and one or more other
states or foreign countries, the net gain shall be divided among
those states or foreign countries having jurisdiction to impose an
income tax or franchise tax measured by net income on the tax-
payer in proportion to the fair market value of the tangible per-
sonal property securing the loan located in each state or foreign
country.

3. The amount of net gains, but not less than zero, from the
sale of loans not secured by real or tangible personal property if
the loan borrower is located in this state.

(g) Gross receipts from credit card receivables. The numera-
tor of the receipts factor includes gross interest, fees, points,
charges, and penalties from credit card receivables and gross re-
ceipts from annual fees and other fees charged to credit card hold-
ers if the billing address of the credit card holder is in this state.

(h) Net gains from the sale of credit card receivables. The nu-
merator of the receipts factor includes net gains, but not less than
zero, from the sale of credit card receivables if the billing address
of the credit card holder is in this state.

(1) Credit card issuer’s reimbursement fees. The numerator of
the receipts factor includes the taxpayer’s credit card issuer’s re-
imbursement fees if the billing address of the credit card holder is
in this state.

(j) Gross receipts from merchant discount. The numerator of
the receipts factor includes gross receipts from merchant discount
if the merchant’s trade or business is located in this state. If the
merchant’s trade or business is located in and outside this state,
the numerator includes only receipts from merchant discounts on
sales made in this state. If the location of a sale cannot be deter-
mined, the numerator includes the merchant discount on the sale
if the merchant’s commercial domicile is in this state. The re-
ceipts shall be computed net of any credit card holder charge
backs but may not be reduced by any interchange transaction fees
or by any issuer’s reimbursement fees paid to another for charges
made by its credit card holders.

(k) Loan servicing fees. 1. The numerator of the receipts fac-
tor includes loan servicing fees derived from loans owned by the
taxpayer or another person, including servicing participations,
and secured by real property located in this state. If the real prop-
erty securing the loan is located in both this state and one or more
other states or foreign countries, the loan servicing fees shall be
divided among those states or foreign countries having jurisdic-
tion to impose an income tax or franchise tax measured by net in-
come on the taxpayer in proportion to the fair market value of the
real property securing the loan located in each state or foreign
country. If the location of the real property securing the loan can-
not be determined, the numerator includes the loan servicing fees
if the loan borrower or guarantor of the loan is located in this
state.

2. The numerator of the receipts factor includes loan servic-
ing fees derived from loans owned by the taxpayer or another per-
son, including servicing participations, and secured by tangible
personal property located in this state as described in par. (b). If
the tangible personal property securing the loan is located in both
this state and one or more other states or foreign countries, the
loan servicing fees shall be divided among those states or foreign
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countries having jurisdiction to impose an income tax or fran-
chise tax measured by net income on the taxpayer in proportion
to the fair market value of the tangible personal property securing
the loan located in each state or foreign country. If the location of
the tangible personal property securing the loan cannot be deter-
mined, the numerator includes the loan servicing fees if the loan
borrower or guarantor of the loan is located in this state.

3. The numerator of the receipts factor includes loan servic-
ing fees derived from loans owned by the taxpayer or another per-
son, including servicing participations, and not secured by real or
tangible personal property if the loan borrower or guarantor of
the loan is located in this state.

(L) Gross receipts from travelers checks, cashiers checks, cer-
tified checks, and money orders. The numerator of the receipts
factor includes gross fees or other charges for the issuance of trav-
elers checks, cashiers checks, certified checks, and money orders
if the checks or money orders are purchased in this state.

(m) Gross receipts from automated teller machines. The nu-
merator of the receipts factor includes gross receipts from the us-
age of automated teller machines located in this state.

(n) Gross receipts from safety deposit boxes. The numerator
of the receipts factor includes gross receipts from the rental of
safety deposit boxes if the boxes are located in this state.

(0) Gross receipts from maintaining accounts. The numerator
of the receipts factor includes gross receipts from the mainte-
nance of accounts, including but not limited to service charges for
maintaining accounts, overdraft charges, charges for copies of
statements and checks, and fees for account reconciliation, if ei-
ther of the following applies:

1. The service is provided to an account holder that is not en-
gaged in a trade or business, and the account holder’s billing ad-
dress is in this state.

2. The service is provided to an account holder that is en-
gaged in a trade or business, the account holder maintains a regu-
lar place of business in this state, and the service received relates
to the business in this state. If the account holder receives the ser-
vice in more than one state or the state in which the service is re-
ceived cannot be determined, the service is received in this state
if the account holder, in the regular course of the account holder’s
business, ordered the service from an office in this state. If the
ordering office cannot be determined, the services are received in
this state if the account holder’s billing address is in this state.

(p) Gross receipts from electronic funds transfer. The numer-
ator of the receipts factor includes electronic funds transfer fees if
either of the following applies:

1. The service is provided to a customer that is not engaged
in a trade or business, and the customer’s billing address is in this
state.

2. The service is provided to a customer that is engaged in a
trade or business, the customer maintains a regular place of busi-
ness in this state, and the service received relates to the business
in this state. If the customer receives the service in more than one
state or the state in which the service is received cannot be deter-
mined, the service is received in this state if the customer, in the
regular course of the customer’s business, ordered the service
from an office in this state. If the ordering office cannot be deter-
mined, the services are received in this state if the customer’s
billing address is in this state.

(q) Gross receipts from cash management services. The nu-
merator of the receipts factor includes the gross amount of any
fees or charges generated from cash management services, in-
cluding but not limited to lockbox services, depository transfer
checks, and payables management, if the service is provided to a
customer that is engaged in a trade or business, the customer
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maintains a regular place of business in this state, and the service
received relates to the business in this state. If the customer re-
ceives the service in more than one state or the state in which the
service is received cannot be determined, the service is received
in this state if the customer, in the regular course of the cus-
tomer’s business, ordered the service from an office in this state.
If the ordering office cannot be determined, the services are re-
ceived in this state if the customer’s billing address is in this state.

(r) Gross receipts from international trade services. The nu-
merator of the receipts factor includes the gross receipts from in-
ternational trade services, including but not limited to letters of
credit and bankers acceptance notes, if the service is provided to
a customer that is engaged in a trade or business, the customer
maintains a regular place of business in this state, and the service
received relates to the business in this state. If the customer re-
ceives the service in more than one state or the state in which the
service is received cannot be determined, the service is received
in this state if the customer, in the regular course of the cus-
tomer’s business, ordered the service from an office in this state.
If the ordering office cannot be determined, the services are re-
ceived in this state if the customer’s billing address is in this state.

(8) Gross receipts from data processing services, document
imaging services, and microfilming services. The numerator of
the receipts factor includes the gross receipts from data process-
ing services, document imaging services, and microfilming ser-
vices if the service is provided to a customer that is engaged in a
trade or business, the customer maintains a regular place of busi-
ness in this state, and the service received relates to the business
in this state. If the customer receives the service in more than one
state or the state in which the service is received cannot be deter-
mined, the service is received in this state if the customer, in the
regular course of the customer’s business, ordered the service
from an office in this state. If the ordering office cannot be deter-
mined, the services are received in this state if the customer’s
billing address is in this state.

(t) Gross receipts from research services. The numerator of
the receipts factor includes gross receipts from research services
if either of the following applies:

1. The service is provided to a customer that is not engaged
in a trade or business, and the customer’s billing address is in this
state.

2. The service is provided to a customer that is engaged in a
trade or business, the customer maintains a regular place of busi-
ness in this state, and the service received relates to the business
in this state. If the customer receives the service in more than one
state or the state in which the service is received cannot be deter-
mined, the service is received in this state if the customer, in the
regular course of the customer’s business, ordered the service
from an office in this state. If the ordering office cannot be deter-
mined, the services are received in this state if the customer’s
billing address is in this state.

(u) Gross receipts from trust services. The numerator of the
receipts factor includes gross receipts from trust services if either
of the following applies:

1. The service is provided to a customer that is not engaged
in a trade or business, and the customer’s billing address is in this
state.

2. The service is provided to a customer that is engaged in a
trade or business, the customer maintains a regular place of busi-
ness in this state, and the service received relates to the business
in this state. If the customer receives the service in more than one
state or the state in which the service is received cannot be deter-
mined, the service is received in this state if the customer, in the
regular course of the customer’s business, ordered the service
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from an office in this state. If the ordering office cannot be deter-
mined, the services are received in this state if the customer’s
billing address is in this state.

(v) Gross receipts from investment banking services. The nu-
merator of the receipts factor includes gross receipts, including
commissions, management fees, or underwriting fees, earned
from investment banking services if either of the following
applies:

1. The issuer of the securities is not engaged in a trade or
business, and the issuer’s billing address is in this state.

2. The issuer of the securities is engaged in a trade or busi-
ness, the issuer of the securities maintains a regular place of busi-
ness in this state, and the securities relate to that person’s business
in this state. If the securities relate to that person’s regular place
of business in more than one state, the receipts from the perfor-
mance of the service are included in the numerator of the receipts
factor according to the portion of the service received in this
state. If the regular place of business to which the securities re-
late cannot be determined, the service is received in this state if
the issuer of the securities, in the regular course of the issuer’s
business, ordered the service from an office in this state. If the
ordering office cannot be determined, the service is received in
this state if the issuer’s billing address is in this state.

(w) Gross receipts from security brokerage services. 1. The
numerator of the receipts factor includes fees, commissions, mar-
gin interest, and other gross receipts from security brokerage ser-
vices if the customer’s billing address is in this state.

2. The numerator of the receipts factor includes net gains, net
of commissions, but not less than zero, from sales of trading as-
sets if the customer’s billing address is in this state. “Trading as-
sets” include securities, commodities, and related financial in-
struments that a taxpayer acquires and holds for sale in its inven-
tory account. The receipts factor does not include gross receipts
or net gains from sales or other dispositions of investment assets.

(x) Gross receipts from other services. The numerator of the
receipts factor includes gross receipts from services that are not
described in pars. (a) to (w) if the purchaser of the service re-
ceived the benefit of the service in this state under any of the fol-
lowing circumstances:

1. The benefit of a service is received in this state if any of
the following applies:

a. The service relates to real property that is located in this
state.

b. The service relates to tangible personal property that is de-
livered directly or indirectly to customers in this state.

c. The service is purchased by an individual who is physi-
cally present in this state at the time that the service is received.

d. The service is provided to a person engaged in a trade or
business in this state and relates to that person’s business in this
state.

2. If the purchaser of a service receives the benefit of a ser-
vice in more than one state, the gross receipts from the perfor-
mance of the service are included in the numerator of the receipts
factor according to the portion of the service received in this
state.

(y) Gross receipts from computer software. 1. The numerator
of the receipts factor includes gross receipts from the use of com-
puter software if the purchaser or licensee uses the computer soft-
ware at a location in this state.

2. Computer software is used at a location in this state if the
purchaser or licensee uses the computer software in the regular
course of business operations in this state, for personal use in this
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state, or if the purchaser or licensee is an individual whose domi-
cile is in this state. If the purchaser or licensee uses the computer
software in more than one state, the gross receipts shall be di-
vided among those states having jurisdiction to impose an in-
come tax or franchise tax measured by net income on the tax-
payer in proportion to the use of the computer software in those
states. To determine computer software use in this state, the de-
partment may consider the number of users in each state where
the computer software is used, the number of site licenses or
workstations in this state, and any other factors that reflect the use
of computer software in this state.

(z) Gross royalties and other gross receipts from intangibles.
1. The numerator of the receipts factor includes gross royalties
and other gross receipts received for the use of intangible prop-
erty if the user, purchaser, or licensee uses the intangible property
at a location in this state.

2. Intangible property is used at a location in this state if the
user, purchaser, or licensee uses the property in the operation of a
trade or business at a location in this state, for personal use in this
state, or if the user, purchaser, or licensee is an individual whose
domicile is in this state. If the user, purchaser, or licensee uses
the intangible property in more than one state, the gross royalties
and other gross receipts from the sale or use of the intangible
property shall be divided among those states having jurisdiction
to impose an income tax or franchise tax measured by net income
on the taxpayer in proportion to the use of the intangible property
in those states. To determine intangible property use in this state,
the department may consider the number of licensed sites in each
state, the volume of property manufactured, produced, or sold at
locations in this state, or any other factors that reflect the use of
the intangible property in this state.

(ze) Gross receipts from services provided to regulated invest-
ment companies. 1. Except as provided in subd. 2., the numera-
tor of the receipts factor includes gross receipts and net gain de-
scribed under pars. (a) to (z) from services provided to or on be-
half of a regulated investment company, as defined in section 851
of the Internal Revenue Code. The regulated investment com-
pany is considered the purchaser or consumer of the services.

2. At the taxpayer’s option, the portion of the gross receipts
received from a regulated investment company from the sale of
administration, distribution, or management services shall be in-
cluded in the numerator of the receipts factor as described in
subd. 3. A taxpayer that makes this election shall use this method
to determine the receipts included in the numerator of the receipts
factor from each regulated investment company for or on behalf
of which it performs services and shall compute the receipts from
each regulated investment company separately. For purposes of
this subdivision:

a. “Administration services” include clerical, accounting,
participant record keeping, transfer agency, bookkeeping, data
processing, custodial, internal auditing, legal, and tax services
provided for a regulated investment company but only if the
provider of the services also provides, or is affiliated with a per-
son that provides, distribution or management services to the reg-
ulated investment company.

b. “Distribution services” include advertising, servicing in-
vestor accounts, marketing, or selling shares of the regulated in-
vestment company. In the case of advertising, servicing, or mar-
keting shares, the services shall be performed by a person that is
or, in the case of a closed end company, was either engaged in the
service of selling the shares or affiliated with a person that is en-
gaged in the service of selling the shares. In the case of an open
end company, the service of selling shares shall be performed
pursuant to a contract entered into under 15 USC 80a-15(b).
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c. “Management services” include rendering investment ad-
vice directly or indirectly to a regulated investment company, de-
termining when sales and purchases of securities are to be made
on behalf of the regulated investment company, selling or pur-
chasing securities constituting assets of a regulated investment
company, and related activities, but only if the activities are per-
formed pursuant to a contract with the regulated investment com-
pany entered into under 15 USC 80a-15(a), for a person that has
entered into the contract with the regulated investment company
or for a person that is affiliated with a person that has entered into
the contract with a regulated investment company.

d. A person is affiliated with another person if each person is
a member of the same affiliated group, as defined under section
1504 of the Internal Revenue Code without regard to sub. (b) of
section 1504.

e. Receipts received from a regulated investment company
include amounts received directly or indirectly from the regulated
investment company and amounts received from shareholders in
the regulated investment company.

3. The numerator of the receipts factor includes the sum of
receipts determined by multiplying the gross receipts from the
sale of administration, distribution, and management services
provided to or on behalf of each separate regulated investment
company by a fraction, computed as follows:

a. The numerator of the fraction is the sum of the monthly
percentages determined for each month of the regulated invest-
ment company’s taxable year for federal income tax purposes,
which taxable years ends within or at the same time as the tax-
payer’s taxable year, but excluding any month during which the
regulated investment company had no outstanding shares. The
monthly percentage for each month is determined by dividing the
number of shares in the regulated investment company that are
owned on the last day of the month by shareholders whose domi-
cile or commercial domicile is in this state by the total number of
shares in the regulated investment company outstanding on that
date.

b. The denominator of the fraction is the number of monthly
percentages.

(zm) Other sales. The numerator of the receipts factor in-
cludes all other receipts described in s. Tax 2.39 (6) (b) to (i), to
the extent not described in this subsection.

(zs) Receipts not taxed. For taxable years beginning before
January 1, 20009, fifty percent of the taxpayer’s receipts that are
apportioned under this section to a state which does not have ju-
risdiction to impose an income tax or franchise tax measured by
net income on the taxpayer shall be included in the numerator of
the apportionment fraction if the taxpayer’s employees or repre-
sentatives performed such services from a location in this state.
With regard to receipts described in pars. (a) to (ze), this para-
graph does not apply to taxable years beginning on or after Janu-
ary 1, 2009.

(5) PAYROLL FACTOR. The payroll factor is the ratio of the to-
tal compensation paid to employees located in this state to the to-
tal compensation paid to employees located everywhere, deter-
mined in accordance with the provisions of ss. 71.04 (6) and
71.25 (8), Stats., and s. Tax 2.39 (5). “Compensation paid to em-
ployees™ includes deductible management or service fees paid to
a related entity directly or indirectly for the performance of per-
sonal services, and the situs of the fees is in this state if the ser-
vices are performed in this state. The recipient of the fees may
not include the compensation paid to its employees with respect
to the personal services in either the numerator or denominator of
its payroll factor.
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Note: The provisions of s. Tax 2.49 first apply for taxable years beginning on
January 1, 2006.

History: Cr. Register, August, 1973, No. 212, eff. 9-1-73; am. (1) (b), Register,
July, 1978, No. 271, eff. 8-1-78; corrections in (1) (b) and (3) made under s. 13.93
(2m) (b) 7., Stats., Register, March, 1999, No. 519; CR 04-031: r. and recr. Register
June 2006 No. 606, eff. 7-1-06; correction in (4) (zm) made under s. 13.93 (2m) (b)
7., Stats., Register November 2006 No. 611; corrections in (1) and (3) (intro.) made
under s. 13.92 (4) (b) 7., Stats., Register April 2010 No. 652; EmR0943: eff. 12-31-
09 and CR 10-001: am. (1), (2) (h), (3) (intro.), (4) (intro.), (z) 1., (zm) and (zs), cr.
(2) (dm), (fm), (g) 16., 17., (hm) and (3) (d), r. (3) (c), renum. (3) (d) to be (3) (c)
Register June 2010 No. 654, eff. 7-1-10; CR 19-141: am. (2) (hm), (4) (x) 1. b, c.
Register September 2020 No. 777, eff. 10-1-20.

Tax 2.495 Apportionment of apportionable income
of interstate brokers-dealers, investment advisers, in-
vestment companies, and underwriters. (1) SCoPE. A
brokerage house, investment adviser, investment company, or un-
derwriter that is engaged in business both in and outside this state
shall apportion its apportionable income as provided in this sec-
tion, except if the brokerage house, investment adviser, invest-
ment company, or underwriter is in a combined group, its Wis-
consin share of the combined group’s apportionable income is
computed as provided in s. 71.255 (5), Stats., and further detailed
ins. Tax 2.61 (7). Nonapportionable income shall be allocated as
provided in s. 71.25 (5) (b), Stats.

Note: A brokerage house, investment adviser, investment company, or under-
writer that is a corporation may be in a combined group for taxable years beginning
on or after January 1, 2009. See s. Tax 2.61 (2) for a description of corporations re-
quired to use combined reporting.

(2) DEFINITIONS. In this section:

(a) “Billing address” means the address indicated in the tax-
payer’s books and records on the first day of the taxable year, or
on a later date in the taxable year when the customer relationship
began, to which a taxpayer regularly sends any notice, statement
or bill to the taxpayer’s customer. The billing address of a cus-
tomer who is a natural person means the address of that person’s
domicile.

(b) “Brokerage commission” includes, but is not limited to,
all sales fees on agency or principal transactions whether charged
explicitly or implicitly.

(c) “Brokerage house” means a firm or place where a broker-
dealer conducts business.

(d) “Broker-dealer” means a person engaged in the business
of effecting transactions in securities, commodities, and related
financial instruments for the account of another or for the per-
son’s own account. “Broker-dealer” does not include a sales
agent; an issuer with respect to purchasing and selling the issuer’s
own securities; a bank, savings institution, or trust company,
when effecting transactions for its own account or as an agent; a
person in that person’s capacity as a personal representative, ex-
ecutor, administrator, holder of power of attorney, guardian,
trustee of a testamentary or inter vivos trust, conservator, or
pledgee; or any other person excluded from the definition of
“broker-dealer” in s. 551.102 (4), Stats.

(e) “Commercial domicile” means the location from which a
trade or business is principally managed and directed. If the tax-
payer is organized under the laws of a foreign country, the com-
monwealth of Puerto Rico, or any territory or possession of the
United States, “commercial domicile” shall be deemed for the
purposes of this section to be the state of the United States or the
District of Columbia from which the taxpayer’s trade or business
in the United States is principally managed and directed. It shall
be rebuttably presumed that the location from which a trade or
business is principally managed and directed is the state of the
United States or the District of Columbia at which the greatest
number of the taxpayer’s employees work, have their office or
base of operations, or are directed or controlled, as of the last day
of the taxable year.
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Tax 2.495

(em) “Engaged in business in and outside this state” has the
same meaning as in s. Tax 2.39 (2) (b).

(f) “Investment adviser” has the meaning given in 15 USC
80b-2 (a) (11).

(g) “Investment company” has the meaning given in 15 USC
80a-3.

(h) “Person” means a natural person, estate, trust, partner-
ship, limited liability company, corporation, or any other busi-
ness entity.

(i) “Regular place of business” means an office at which the
taxpayer carries on its business in a regular and systematic man-
ner and which is regularly maintained, occupied, or used by em-
ployees of the taxpayer.

(j) “Sales agent” means any individual other than a broker-
dealer who represents a broker-dealer or issuer in effecting or at-
tempting to effect transactions in securities. A sales agent in-
cludes a partner, officer, or director of a broker-dealer or issuer,
or a person occupying a similar status or performing similar
functions.

(k) “State” means a state of the United States, the District of
Columbia, the commonwealth of Puerto Rico, or any territory or
possession of the United States.

(L) “Taxpayer” means a broker-dealer, investment adviser, in-
vestment company, or underwriter who is subject to apportion-
ment under this section.

(m) “Trading assets” include securities, commodities, and re-
lated financial instruments that a taxpayer acquires and holds for
sale in its inventory account.

(n) “Underwriter” includes all persons described under 15
USC 77b (a) (11).

(3) APPORTIONMENT FORMULA COMPUTATION. For taxable
years beginning after December 31, 2005, a broker-dealer, invest-
ment adviser, investment company, or underwriter that is engaged
in business in and outside this state shall determine its net income
for state franchise or income tax purposes as provided in this sec-
tion. The broker-dealer, investment adviser, investment company,
or underwriter shall first deduct from its total net income its non-
apportionable income, less related expenses. Nonapportionable
income shall be allocated as provided in s. 71.25 (5) (b), Stats.
The broker-dealer, investment adviser, investment company, or
underwriter shall apportion its remaining net income to this state
as follows:

(a) For taxable years beginning after December 31, 2005, and
before January 1, 2007, apportionable income shall be appor-
tioned using an apportionment fraction composed of a receipts
factor under sub. (4) representing 60% of the fraction, a payroll
factor under sub. (5) representing 20% of the fraction, and a prop-
erty factor under sub. (6) representing 20% of the fraction.

(b) For taxable years beginning after December 31, 2006, and
before January 1, 2008, apportionable income shall be appor-
tioned using an apportionment fraction composed of a receipts
factor under sub. (4) representing 80% of the fraction, a payroll
factor under sub. (5) representing 10% of the fraction, and a prop-
erty factor under sub. (6) representing 10% of the fraction.

(c) In any case in which the taxpayer has no employees nor
pays management or service fees to a related entity, or in which
the department determines that employees are not a substantial
income producing factor, the department may order or permit the
elimination of the payroll factor. In any case in which the tax-
payer has no property, or in which the department determines that
property is not a substantial income producing factor, the depart-
ment may order or permit the elimination of the property factor.
This subsection does not apply to taxable years beginning after
December 31, 2007.
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(d) For taxable years beginning after December 31, 2007, ap-
portionable income shall be apportioned using an apportionment
fraction composed of the receipts factor under sub. (4).

Note: Brokers-dealers, investment advisers, investment companies, and under-
writers that are in combined groups use the receipts factor numerator and denomina-
tor to compute the modified sales factor, which then determines the company’s Wis-
consin share of the combined group’s apportionable income. See s. 71.255 (5),
Stats., and s. Tax 2.61 (7) for details.

(4) RECEIPTS FACTOR. The receipts factor is the ratio of the
taxpayer’s receipts in this state to the taxpayer’s total receipts ev-
erywhere during the taxable year. Interest, dividends, gross re-
ceipts or net gains from sales of securities, and other income from
investment assets held by a taxpayer in the taxpayer’s investment
account may not be included in the receipts factor. The receipts
factor shall include the items described in pars. (a) to (h).

Note: A broker-dealer, investment adviser, investment company, or underwriter
that is a combined group member must adjust its receipts factor numerator and de-
nominator as described in s. Tax 2.61 (7).

(a) Gross brokerage commissions. The numerator of the re-
ceipts factor includes gross brokerage commissions earned if the
billing address of the customer is in this state.

(b) Gross margin interest. The numerator of the receipts fac-
tor includes total margin interest earned on behalf of brokerage
accounts owned by customers if the billing address of the cus-
tomer is in this state.

(c) Gross account maintenance fees. The numerator of the re-
ceipts factor includes account maintenance fees received on be-
half of brokerage accounts owned by customers if the billing ad-
dress of the customer is in this state.

(d) Gross receipts from trading assets. 1. Except as provided
in subds. 1m., 2., and 3., the numerator of the receipts factor in-
cludes gross receipts, net of commissions, from sales of trading
assets, if the day-to-day decisions regarding the trading assets oc-
cur at a location in this state. If the day-to-day decisions regard-
ing the trading assets occur at locations both in and outside this
state, the assets shall be considered to be located at the location
where the trading policies and guidelines are established. It shall
be rebuttably presumed that the location where the trading poli-
cies and guidelines are established is at the taxpayer’s commer-
cial domicile.

Im. Except as provided in subd. 2., at the election of the tax-
payer, for taxable years beginning after December 31, 2014, the
numerator of the receipts factor includes gross receipts, net of
commissions, from sales of trading assets if the customer’s billing
address is in this state. Once made, an election under this subdi-
vision cannot be revoked without prior consent from the depart-
ment. If a request to change an election has been approved by the
department, the change becomes effective with the first taxable
year ending on or after approval by the department.

2. If the inclusion of gross receipts results in substantial dis-
tortion of the receipts factor, the department may order or permit
the substitution of net gain, net of commissions, from sales of
trading assets.

3. Subdivision 2. does not apply to any taxpayer who, before
January 1, 2023, elected to use the customer billing address
method defined in subd. 1m. if the taxpayer has not revoked that
election, and who, for any taxable year beginning after December
31, 2021, determines its receipts factor under this section by us-
ing the average of the receipts factors determined by using (a)
gross receipts, net of commissions, and (b) net gain, net of com-
missions, from sales of trading assets for the taxable year, with all
other components of the receipts factor remaining the same. Any
such taxpayer may compute its receipts factor under this subsec-
tion using that averaging method. The department cannot require
any taxpayer who elected before January 1, 2023, to use the cus-
tomer billing address method, if the taxpayer has not revoked that
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election, to use any other method of determining its receipts fac-
tor under this section.

(e) Investment company receipts. The numerator of the re-
ceipts factor includes gross payments received on investment
contracts issued by the taxpayer and held by customers if the
billing address of the customer is in this state. “Investment con-
tract” includes any bonds, shares, coupons, certificates of mem-
bership, or other obligations or agreements issued by the taxpayer
to return to the holders or owners money or anything of value at
some future date.

(f) Gross receipts from underwriting services. The numerator
of the receipts factor includes gross receipts, including gross
commissions, gross management fees, or gross underwriting fees,
earned in performing underwriting activities on behalf of the is-
suer of the securities if either of the following applies:

1. The issuer of the securities is not engaged in a trade or
business, and the issuer’s billing address is in this state.

2. The issuer of the securities is engaged in a trade or busi-
ness, the issuer of the securities maintains a regular place of busi-
ness in this state, and the securities relate to that person’s business
in this state. If the securities relate to that person’s regular place
of business in more than one state, the receipts from the perfor-
mance of the service are included in the numerator of the receipts
factor according to the portion of the service received in this
state. If the regular place of business to which the securities re-
late cannot be determined, the service is received in this state if
the issuer of the securities, in the regular course of the issuer’s
business, ordered the service from an office in this state. If the
ordering office cannot be determined, the service is received in
this state if the issuer’s billing address is in this state.

(g) Other gross receipts or net gains. The numerator of the
receipts factor includes any other gross receipts or net gains as
provided in s. Tax 2.49 (4).

(h) Receipts not taxed. For taxable years beginning before
January 1, 2009, fifty percent of the taxpayer’s receipts that are
apportioned under this section to a state which does not have ju-
risdiction to impose an income tax or franchise tax measured by
net income on the taxpayer shall be included in the numerator of
the apportionment fraction if the taxpayer’s commercial domicile
is in this state. With regard to receipts described in pars. (a) to (f),
this paragraph does not apply to taxable years beginning on or af-
ter January 1, 2009.

(5) PAYROLL FACTOR. The payroll factor is the ratio of the to-
tal compensation paid to employees located in this state to the to-
tal compensation paid to employees located everywhere, deter-
mined in accordance with the provisions of ss. 71.04 (6) and
71.25 (8), Stats., and s. Tax 2.39 (5). “Compensation paid to em-
ployees” includes deductible management or service fees paid to
a related entity directly or indirectly for the performance of per-
sonal services, and the situs of the fees is in this state if the ser-
vices are performed in this state. The recipient of the fees may
not include the compensation paid to its employees with respect
to the personal services in either the numerator or denominator of
its payroll factor.

(6) PROPERTY FACTOR. The property factor is determined in
accordance with the provisions of ss. 71.04 (5) and 71.25 (7),
Stats., and s. Tax 2.39 (4).

Note: The provisions of s. Tax 2.495 first apply for taxable years beginning on
January 1, 2006.

History: CR 04-031: cr. Register June 2006 No. 606, eff. 7-1-06; corrections in
(1), (2) (d) and (3) (intro.) made under s. 13.92 (4) (b) 7., Stats., Register April 2010
No. 652; EmR0943: eff. 12-31-09 and CR 10-001: am. (1), (3) (intro.), (4) (intro.)
and (h), cr. (2) (em) and (3) (d), r. (3) (c), renum. (3) (d) to be (3) (c) Register June
2010 No. 654, eff. 7-1-10; CR 14-077: am. (4) (d) 1., cr. (4) (d) 1m. Register May
2015 No. 713, eff. 6-1-15; 2023 Wis. Act 19: am. (4) (d) 1., cr. (4) (d) 3. Register
July 2023 No. 811, eff. 7-7-23.

Tax 2.50

Tax 2.50 Apportionment of apportionable income
of interstate public utilities. (1) SCOPE. A public utility
that is engaged in business both in and outside this state shall ap-
portion its apportionable income as provided in this section, ex-
cept if the public utility is in a combined group, its Wisconsin
share of the combined group’s apportionable income is computed
as provided in s. 71.255 (5), Stats., and further detailed in s. Tax
2.61 (7). Nonapportionable income shall be allocated as pro-
vided in s. 71.25 (5) (b), Stats.

Note: A public utility that is a corporation may be in a combined group for tax-
able years beginning on or after January 1, 2009. See s. Tax 2.61 (2) for a descrip-
tion of corporations required to use combined reporting.

(2) DEFINITIONS. In this section:

(a) “Engaged in business in and outside this state” has the
same meaning as in s. Tax 2.39 (2) (b).

(b) “Payroll factor” means the payroll fraction computed un-
ders. 71.04 (6) or 71.25 (8), Stats., and s. Tax 2.39.

(c) “Property factor” means the property fraction computed
under s. 71.04 (5) or 71.25 (7), Stats., and s. Tax 2.39.

(d) “Public utility” means any business entity that owns or
operates any plant, equipment, property, franchise, or license for
the production, transmission, sale, delivery, or furnishing of elec-
tricity, water, or steam the rates of charges for goods or services
of which have been established or approved by a federal, state, or
local government or governmental agency.

(e) “Sales factor” means the sales fraction computed under ss.
71.04 (4m) and (7) or 71.25 (6m) and (9), Stats., and s. Tax 2.39.

(3) APPORTIONMENT FORMULA COMPUTATION. For taxable
years beginning after December 31, 2004, a public utility that is
engaged in business in and outside this state shall determine its
net income for state franchise or income tax purposes as provided
in this section. The public utility shall first deduct from its total
net income its nonapportionable income, less related expenses.
Nonapportionable income shall be allocated as provided in s.
71.25 (5) (b), Stats. The public utility shall apportion its remain-
ing net income to this state as follows:

(a) For taxable years beginning before January 1, 2006, appor-
tionable income shall be apportioned using an apportionment
fraction obtained by taking the arithmetical average of the sales
factor, property factor, and payroll factor.

(b) For taxable years beginning after December 31, 2005, and
before January 1, 2007, apportionable income shall be appor-
tioned using an apportionment fraction composed of the sales
factor representing 60% of the fraction, the property factor repre-
senting 20% of the fraction, and the payroll factor representing
20% of the fraction.

(c) For taxable years beginning after December 31, 2006, and
before January 1, 2008, apportionable income shall be appor-
tioned using an apportionment fraction composed of the sales
factor representing 80% of the fraction, the property factor repre-
senting 10% of the fraction, and the payroll factor representing
10% of the fraction.

(d) For taxable years beginning after December 31, 2007, ap-
portionable income shall be apportioned using an apportionment
fraction composed of the sales factor.

Note: Public utilities that are in combined groups must adjust the numerator and
denominator of the sales factor as described in s. Tax 2.61 (7).

Note: The provisions of s. Tax 2.50 first apply for taxable years beginning on
January 1, 2005.

Note: Section Tax 2.50 interprets ss. 71.04 (8) (b) and (c) and 71.25 (10) (b) and
(c), Stats.

History: Cr. Register, August, 1973, No. 212, eff. 9-1-73; am. (1), Register, Feb-
ruary, 1990, No. 410, eff. 3-1-90; emerg. r. and recr. eff. 12-5-05; CR 05-117: r. and
recr. Register June 2006 No. 606, eff. 7-1-06; corrections in (1) and (3) (intro.) made
under s. 13.92 (4) (b) 7., Stats., Register April 2010 No. 652; EmR0943: eff. 12-31-
09 and CR 10-001: am. (1) and (3) (intro.), renum. (2) (a) to (d) to be (2) (b) to (e),
cr. (2) (a) Register June 2010 No. 654, eff. 7-1-10.
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Tax 2.502

Tax 2.502 Apportionment of apportionable income
of interstate telecommunications companies. (1)
SCOPE. A telecommunications company that is engaged in busi-
ness both in and outside this state shall apportion its apportion-
able income as provided in this section, except if the telecommu-
nications company is in a combined group, its Wisconsin share of
the combined group’s apportionable income is computed as pro-
vided in s. 71.255 (5), Stats., and further detailed in s. Tax 2.61
(7). Nonapportionable income shall be allocated as provided in s.
71.25 (5) (b), Stats.

Note: A telecommunications company that is a corporation may be in a com-
bined group for taxable years beginning on or after January 1, 2009. See s. Tax 2.61
(2) for a description of corporations required to use combined reporting.

(2) DEFINITIONS. In this section:

(a) “Cable television service” means cable service as defined
in 47 USC 522(6) when provided over a cable system as defined
in 47 USC 522(7).

(am) “Engaged in business in and outside this state” has the
same meaning as in s. Tax 2.39 (2) (b).

(b) “Payroll factor” means the payroll fraction computed un-
der s. 71.04 (6) or 71.25 (8), 2001 Stats., and s. Tax 2.39.

(c) “Property factor” means the property fraction computed
under s. 71.04 (5) or 71.25 (7), 2001 Stats., and s. Tax 2.39.

(d) “Telecommunications company” means any person that
owns, operates, manages, or controls any plant or equipment used
to furnish telecommunications services and cable television ser-
vices within this state directly or indirectly to the public and de-
rives at least 70% of its gross income for the current taxable year
from the provision of telecommunications services and cable
television services, excluding internet service and the resale of
telecommunications by telecommunications resellers as defined
in s. 196.01 (9), Stats. For purposes of the 70% test, gross in-
come does not include interest, dividends, rents, royalties, capital
gains or ordinary gains from asset dispositions, other than in the
normal course of business. “Telecommunications company”
does not include internet service providers.

(e) The following terms have the same definitions as provided
in ss. 77.51 and 77.522 (4) (a), Stats.:

“Ancillary services” (s. 77.51 (1ba), Stats.).
“Call-by-call basis” (s. 77.522 (4) (a) 2., Stats.).
“Communications channel” (s. 77.522 (4) (a) 3., Stats.).
“Customer” (s. 77.522 (4) (a) 4., Stats.).

5. “Customer channel termination point” (s. 77.522 (4) (a)
5., Stats.).

6. “Home service provider” (s. 77.522 (4) (a) 7., Stats.).

7. “Interstate telecommunications services” (s. 77.51 (5n),
Stats.).

8. “Intrastate telecommunications services” (s. 77.51 (5r),
Stats.).

9. “Mobile telecommunications service” (s. 77.522 (4) (a)
8., Stats.).

10. “Place of primary use” (s. 77.522 (4) (a) 9., Stats.).

11. “Postpaid calling service” (s. 77.522 (4) (a) 10., Stats.).

12. “Prepaid calling service” (s. 77.51 (10d), Stats.).

13. “Prepaid wireless calling service” (s. 77.51 (10f), Stats.).

14. “Private communication service” (s. 77.51 (11c¢), Stats.).

15. “Service address” (s. 77.51 (17m), Stats.).

16. “Telecommunications services” (s. 77.51 (21n), Stats.).

(3) APPORTIONMENT FORMULA COMPUTATION. For taxable
years beginning after December 31, 2004, a telecommunications
company that is engaged in business in and outside this state shall
determine its net income for state franchise or income tax pur-
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poses as provided in this section. The telecommunications com-
pany shall first deduct from its total net income its nonapportion-
able income, less related expenses. Nonapportionable income
shall be allocated as provided in s. 71.25 (5) (b), Stats. The
telecommunications company shall apportion its remaining net
income to this state using an apportionment fraction obtained by
taking the arithmetical average of the property factor, payroll fac-
tor, and sales factor. The sales factor is determined as prescribed
in subs. (4) and (5), as applicable.

(4) SALES FACTOR FOR TAXABLE YEARS BEGINNING BEFORE
JANUARY 1, 2009. For taxable years beginning before January 1,
2009, the sales factor is the sales factor as would be determined
under s. 71.25 (9), 2001 Stats.

(5) SALES FACTOR FOR TAXABLE YEARS BEGINNING ON OR
AFTER JANUARY 1, 2009. For taxable years beginning on or after
January 1, 2009, the sales factor is determined as provided in s.
71.25 (9), Stats., as effective for the current taxable year. For pur-
poses of computing the numerator of a telecommunications com-
pany’s sales factor under this subsection, the following rules
apply:

(a) General. Except as provided otherwise in par. (b) to (f),
gross receipts from the sale of a telecommunications service or
mobile telecommunications service are in this state if the cus-
tomer’s place of primary use of the service is in this state.

(b) Telecommunications services on call-by-call basis. Gross
receipts from the sale of telecommunications services sold on an
individual call-by-call basis are in this state if either of the follow-
ing applies:

1. The call both originates and terminates in this state.

2. The call either originates or terminates in this state and the
service address is located in this state.

(c) Postpaid calling services, prepaid calling services, and
prepaid wireless calling services. Gross receipts from the sale of
postpaid calling services, prepaid calling services, and prepaid
wireless calling services are in this state if the origination point of
the telecommunication signal, as first identified by the service
provider’s telecommunication system or, if the system used to
transport telecommunication signals is not the seller’s, as identi-
fied by information received by the seller from its service
provider, is located in this state.

(d) Private communication services. The following gross re-
ceipts from the sale of private communication services are in this
state:

1. Any separate charge attributable to a customer channel ter-
mination point located within this state.

2. If all customer channel termination points are located en-
tirely in this state, the gross receipts attributable to those cus-
tomer channel termination points.

3. Fifty percent of the gross receipts attributable to segments
of a channel between two customer channel termination points
located in different states, if one of those customer channel termi-
nation points is located in this state.

4. If the segments are not charged separately, the gross re-
ceipts attributable to segments of a communications channel that
is located in this state and in more than one other state or equiva-
lent jurisdiction, computed based on a percentage determined by
dividing the number of customer channel termination points in
this state by the total number of customer channel termination
points in all jurisdictions where segments of the communications
channel are located.

(e) Ancillary services. Gross receipts from the sale of ancil-
lary services are in this state if the customer’s place of primary
use is in this state.
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(f) Carrier network access and sales for resale. The follow-
ing gross receipts from carrier network access and from the sale
of telecommunications services for resale are in this state:

1. Gross receipts from access fees attributable to intrastate
telecommunications service that both originates and terminates
in this state.

2. Where subd. 1. does not apply, 50 percent of the gross re-
ceipts from access fees attributable to interstate telecommunica-
tions service if the interstate call either originates or terminates in
this state.

3. Gross receipts from interstate end user access line charges,
including the surcharge approved by the federal communications
commission and levied pursuant to 47 CFR 69, if the customer’s
service address is in this state.

4. Gross receipts from sales of telecommunications services
to other telecommunication service providers for resale if the re-
seller’s sale to the customer would be sourced to this state under
the rules of this subsection, provided the information is readily
available to make that determination. If the information is not
readily available, the taxpayer must use a reasonable and consis-
tent method to determine the amount of gross receipts from sales
for resale that are derived from Wisconsin, based on the informa-
tion that is available.

(g) Other sales. Sales other than those described in pars. (a)
to (f) are in this state if so determined under s. 71.25 (9), Stats.,
and s. Tax 2.39.

Note: Telecommunications companies that are in combined groups must adjust
the numerator and denominator of each of their apportionment factors and then con-
vert the arithmetical average of these factors to the modified sales factor. The mod-
ified sales factor then determines the company’s Wisconsin share of the combined
group’s apportionable income. See s. 71.255 (5), Stats., and s. Tax 2.61 (7) for
details.

Note: The provisions of s. Tax 2.502 first apply for taxable years beginning on
January 1, 2005.

Note: Section Tax 2.502 interprets ss. 71.04 (8) (b) and (c) and 71.25 (10) (b)
and (c), Stats.

History: Emerg. cr., eff. 12-5-05; CR 05-117: cr. Register June 2006 No. 606,
eff. 7-1-06; corrections in (1) and (3) (intro.) made under s. 13.92 (4) (b) 7., Stats.,
Register April 2010 No. 652; EmR0943: eff. 12-31-09 and CR 10-001: am. (1) and
(3), cr. (2) (am), (e), (4) and (5), . (2) (d) and (f), renum. (2) (e) to be (2) (d) and am.
Register June 2010 No. 654, eff. 7-1-10; correction in (5) (f) 3. made under s. 13.92
(4) (b) 4., Stats., Register June 2010 No. 654; correction in (2) (e) 14. made under s.
13.92 (4) (b) 7., Stats., Register June 2018 No. 750.

Tax 2.505 Apportionment of apportionable income
of interstate professional sports clubs. (1) SCOPE. The
apportionable income of professional sports clubs engaged in
business in and outside Wisconsin during the year shall be appor-
tioned to Wisconsin using the apportionment fraction described
in s. 71.25 (6), Stats., and the apportionment formula computa-
tion described in s. 71.25 (6m), Stats., if applicable, except if the
professional sports club is in a combined group, its Wisconsin
share of the combined group’s apportionable income is computed
as provided in s. 71.255 (5), Stats., and further detailed in s. Tax
2.61 (7). The property, payroll, and sales factors described in s.
71.25 (6) and (6m), Stats., shall be determined as described in
this section.

Note: A professional sports club that is a corporation may be in a combined
group for taxable years beginning on or after January 1, 2009. See s. Tax 2.61 (2)
for a description of corporations required to use combined reporting.

(2) DEFINITION. In this section, “engaged in business in and
outside this state” has the same meaning as in s. Tax 2.39 (2) (b).

(3) PROPERTY FACTOR. The property factor is a fraction as
defined in s. 71.25 (7), Stats. Owned or rented real and tangible
personal property shall be included in the factor as provided in s.
71.25 (7), Stats., and s. Tax 2.39 (4). Minor equipment, such as
uniforms, and playing and practice equipment, need not be in-
cluded in the factor.

Note: The property factor does not apply to taxable years beginning after De-
cember 31, 2007.
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(4) PAYROLL FACTOR. The payroll factor is a fraction as de-
fined in s. 71.25 (8), Stats. Compensation shall be reported as
provided in s. 71.25 (8), Stats., and s. Tax 2.39 (5). Bonuses and
payments shall be included in the payroll factor on a prorated ba-
sis in accordance with internal revenue service ruling 71-137,
Cum. Bull,, 1971-1. Compensation paid for optioned players
shall be included in the factor only if paid directly to the player by
the taxpayer.

Note: The payroll factor does not apply to taxable years beginning after Decem-
ber 31, 2007.

(5) SALES FACTOR. The sales factor is a fraction as defined in
s. 71.25 (9), Stats. Sales shall be included in the factor in accor-
dance with s. 71.25 (9), Stats., s. Tax 2.39 (6) and the following
rules:

(a) Gate receipts. Gate receipts include all receipts from
games played at the taxpayer’s home facility plus any gate re-
ceipts received from games played away from the taxpayer’s
home facility. The numerator of the sales fraction for taxpayers
whose home facility is in Wisconsin shall include all gate receipts
from games played in its home facility. The numerator of the
sales fraction for taxpayers whose home facility is outside Wis-
consin shall include the percentage of gate receipts received from
games played in Wisconsin.

(b) Radio and television receipts. Radio and television re-
ceipts received by the taxpayer as its proportionate share from a
league or association contract with the major communications
networks are in Wisconsin in proportion to the number of games
played in Wisconsin to total games played by the taxpayer cov-
ered by the contract during the season. Local television and radio
receipts are in Wisconsin if the games are played in Wisconsin.

(c) Concession income and miscellaneous income. Conces-
sion income is assigned to the numerator if the concession is op-
erated within Wisconsin. Miscellaneous income such as parking
lot income, advertising income, and other similar income is as-
signed to the numerator if the activity is conducted within
Wisconsin.

(d) Player contracts, franchises, and similar sources. Income
from player contract transactions, franchise fees, and other simi-
lar sources shall be excluded from the numerator and the denom-
inator of the sales fraction.

Note: Professional sports clubs that are in combined groups must adjust the nu-
merator and denominator of the sales factor as described in s. Tax 2.61 (7).

Note: The provisions of s. Tax 2.505 first apply for taxable years beginning on
January 1, 2005.

Note: Section Tax 2.505 interprets s. 71.25 (6), Stats.

History: Cr. Register, December, 1980, No. 300, eff. 1-1-81; am. (1) to (3) (in-
tro.), (c) and (d), Register, July, 1989, No. 403, eff. 8-1-89; emerg. am. (title), (intro.)
to (3) (intro.) and (d) (title), eff. 10-12-07; CR 07-091: am. (title), (intro.) to (3) (in-
tro.) and (d) (title) Register March 2008 No. 627, eff. 4-1-08; EmR0943: emerg. am.
(intro.), renum. (1) to (3) to be (2) to (4), cr. (1), eff. 12-31-09; CR 10-001: renum.
(intro.) and (1) to (3) to be (1) and (3) to (5) and am. (1), cr. (2) Register June 2010
No. 654, eff. 7-1-10; correction to (1) (title) made under s. 13.92 (4) (b) 2., Stats.,
Register June 2010 No. 654.

Tax 2.60 Definitions relating to combined report-
ing. (1) PURPOSE. This section provides definitions applicable
to ss. Tax 2.61, 2.62, 2.63, 2.64, 2.65, 2.66, and 2.67, which inter-
pret the combined reporting provisions of s. 71.255, Stats.

(2) DEFINITIONS. (a) “Combined group” has the meaning
given in s. 71.255 (1) (a), Stats. The following subdivisions clar-
ify this meaning:

1. If a group of corporations satisfies all three conditions de-
scribed in s. Tax 2.61 (2) (a), it is considered a combined group
even if the group is not eligible to apportion its income because
all corporations in the group do business solely in Wisconsin.

2. A combined group remains in existence for as long as two
or more corporations meet all three conditions described in s. Tax
2.61 (2) (a) with regard to the same unitary business. The mere
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addition of new members or departure of existing members does
not create a new combined group.

3. Any commonly controlled group that has made a con-
trolled group election is a combined group, and each member of
a commonly controlled group that has made the controlled group
election is a combined group member.

(b) “Combined group member” means a corporation for
which any part of the corporation’s net income or loss is subject
to combination and therefore required to be included in a com-
bined report, or any member of a commonly controlled group
that is subject to a controlled group election.

(c) “Combined report” has the meaning given in s. 71.255 (1)
(b), Stats. A combined report is considered a return filed pur-
suant to ss. 71.24 (1) or (1m) or 71.44 (1) or (1m), Stats., as appli-
cable, by each corporation included in the combined report. For
this reason, the term “combined return” is used throughout the
rules of this chapter to refer to a combined report.

(d) “Combined return” has the same meaning as “combined
report” as explained in par. (c). In general, a combined return in-
cludes the computation of combined unitary income, the appor-
tionment of the income to each combined group member, as ap-
plicable, any separate entity items, loss carryforwards, and cred-
its of each combined group member, and the net tax and eco-
nomic development surcharge liability of each combined group
member. To be considered complete, a combined return shall
contain all the items required in s. Tax 2.67 (2) (c).

(e) “Combined unitary income” means the combined group’s
net income or loss attributable to the unitary business which is
subject to combination under s. 71.255, Stats., before apportion-
ment and net business loss carryforwards. Combined unitary in-
come excludes any amounts that are not subject to combination
because of the water’s edge rules.

(f) “Controlled group election” means an election to include
every member of the commonly controlled group in the com-
bined group as provided by s. 71.255 (2m), Stats., and further de-
scribed in s. Tax 2.63.

(g) “Corporation” includes corporations, publicly traded part-
nerships treated as corporations in section 7704 of the Internal
Revenue Code, limited liability corporations treated as corpora-
tions under the Internal Revenue Code, joint stock companies, as-
sociations, common law trusts and all other entities treated as
corporations under section 7701 of the Internal Revenue Code,
unless the context requires otherwise in this chapter or in ch. 71,
Stats.

(h) “Designated agent” means the corporation in the com-
bined group responsible for acting on behalf of the group for mat-
ters relating to the combined return, as further described in s. Tax
2.65.

(i) “Income” and “net income” include net losses, unless the
context requires otherwise.

(j) “Intercompany transaction” means a transaction between
two members of the same combined group.

(k) “Internal Revenue Code” has the meaning given in ss.
71.22 (4) and (4m) and 71.42 (2), Stats., as applicable.

(L) “Nonincludable corporation” means a corporation that is
not required to use combined reporting even if it satisfies all three
conditions described in s. Tax 2.61 (2) (a). A nonincludable cor-
poration cannot be a combined group member even if the nonin-
cludable corporation is a member of a commonly controlled
group which has made the controlled group election.

(Lm) “Pre-2009 net business loss carryforward” has the
meaning given to “pre-2009 net business loss carry-forward” in s.
71.255 (6) (bm) 1., Stats.
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(m) “Separate entity item” means a combined group mem-
ber’s item of net income or loss or apportionment factor amount
which is not subject to combination but instead must be ac-
counted for on a separate entity basis. Separate entity items may
include those listed in s. Tax 2.61 (5) (b) to (g). Net business loss
carryforwards may be separate entity items if they are non-
sharable loss carryforwards as provided in s. Tax 2.61 (9).

(n) “State” means a state of the United States, the District of
Columbia, the commonwealth of Puerto Rico, or any territory or
possession of the United States.

(0) “Unitary business income” means the net income or loss
derived from the unitary business, whether or not the income or
loss is subject to combination. “Unitary business” is explained
further in s. Tax 2.62.

(p) “Unitary combination” means the computation of com-
bined unitary income and of each member’s share of the com-
bined unitary income.

(q) “Water’s edge rules” means the rules provided under s.
Tax 2.61 (4) under which some or all of a corporation’s items at-
tributable to a unitary business are not subject to combination be-
cause of the degree of the corporation’s activity outside the
United States.

Note: Section Tax 2.60 interprets s. 71.255, Stats.

History: EmR1001: emerg. cr. eff. 1-15-10; CR 09-064: cr. Register April 2010
No. 652, eff. 5-1-10; CR 12-006: cr. (2) (Lm) Register July 2012 No. 679, eff. 8-1-
12; CR 12-011: am. 2.60 (2) (d) Register July 2012 No. 679, eff. 8-1-12.

Tax 2.61 Combined reporting. (1) SCOPE. Section
71.255, Stats., generally requires corporations that are commonly
controlled and engaged in a unitary business to compute their net
income on a combined basis. This section explains when com-
bined reporting is required and how to compute a corporation’s
net income and tax liability under combined reporting. Subsec-
tions (2) to (4) describe who must use combined reporting and
what income is subject to combination. Subsections (5) to (9) ex-
plain how to compute the taxable income of a combined group
member, including net business loss carryforwards. Subsection
(10) provides rules relating to credits and credit carryforwards.

(2) CORPORATIONS REQUIRED TO USE COMBINED REPORTING.
(a) General. A corporation is required to use combined report-
ing if it satisfies each of the following three conditions:

1. The corporation is a member of a “commonly controlled
group” as defined in s. 71.255 (1) (c), Stats. See sub. (3) for rules
that apply to identifying a commonly controlled group of
corporations.

2. The corporation is engaged in a “unitary business,” as de-
fined in s. 71.255 (1) (n), Stats., with one or more other corpora-
tions in its commonly controlled group, or the commonly con-
trolled group makes a controlled group election. See s. Tax 2.62
for rules to determine whether corporations are engaged in a uni-
tary business. See s. Tax 2.63 for rules pertaining to the con-
trolled group election.

3. The corporation has unitary business income that is sub-
ject to combination under the water’s edge rules described in sub.
4).

(b) Effect of controlled group election. If a controlled group
election applies as indicated in par. (a) 2., all corporations in the
commonly controlled group are deemed to be engaged in the
same unitary business, and all of their net income or loss and ap-
portionment factors are deemed to be derived from that unitary
business. In general, this means that if the controlled group elec-
tion applies, all members of the commonly controlled group are
included in a combined report. However, despite this election, a
corporation may be required to exclude some or all of its net in-
come, loss, and apportionment factors from the unitary combina-
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tion if so required under the water’s edge rules described in sub.
“).

(c) Corporations treated as pass-through entities. Except as
provided in par. (f), corporations that are included in the defini-
tion of “pass-through entity” in s. 71.255 (1) (m), Stats., includ-
ing tax-option corporations, real estate investment trusts, regu-
lated investment companies, real estate mortgage investment con-
duits, and financial asset securitization investment trusts, are
nonincludable corporations. However, to the extent the net in-
come or loss of these corporations is included in the net income
of, or distributed to, a combined group member, the net income
or loss is subject to combination to the extent derived from the
unitary business and otherwise subject to combination under the
water’s edge rules described in sub. (4). The provisions of s.
71.255 (1) (m), Stats., do not affect the taxation of tax-option cor-
porations, real estate investment trusts, regulated investment
companies, real estate mortgage investment conduits, or financial
asset securitization investment trusts, other than to exclude them
from combined reporting except where their inclusion is required
under par. (f).

(d) Tax exempt organizations. A corporation that is exempt
from income and franchise taxes under ss. 71.26 (1) or 71.45 (1),
Stats., is a nonincludable corporation except to the extent it has
unrelated business taxable income as defined in section 512 of
the Internal Revenue Code. The net unrelated business taxable
income, and any corresponding apportionment factors are subject
to combination to the extent the net income or loss is derived
from the unitary business and is otherwise subject to combination
under the water’s edge rules described in sub. (4).

(e) Disregarded entities. An entity that is disregarded as a
separate entity for federal income tax purposes under section
7701 of the Internal Revenue Code is considered a branch or divi-
sion of its owner for Wisconsin income and franchise tax pur-
poses. A corporation shall include the net income or loss and ap-
portionment factors of any disregarded entity of which it is an
owner in the combined report to the extent they would be in-
cluded if the corporation itself earned the income. The water’s
edge rules described in sub. (4) do not apply to disregarded enti-
ties except insofar as the rules apply to the owner of the disre-
garded entity.

(f) Other provisions that may apply. Nothing in ss. Tax 2.60
to 2.67 is intended or should be construed as a waiver of the de-
partment’s authority under s. 71.255 (2) (f), Stats., or any other
authority granted to the department by law. Section 71.255 (2)
(), Stats., provides the following:

1. The department may require that a combined report in-
clude the items of any person or entity who is not otherwise a
combined group member but who is a member of the unitary
business, in order to reflect proper apportionment of income of
the entire unitary business.

2. If the reported income or loss of a combined group mem-
ber engaged in a unitary business with a person or entity who is
not otherwise a combined group member represents an avoidance
or evasion of tax by either party, the department may require all
or any part of the income or loss and apportionment factors of ei-
ther party to be included in or excluded from a combined report,
or may require the use of a different apportionment factor or
factors.

(3) COMMONLY CONTROLLED GROUP. In general, s. 71.255
(1) (c), Stats., provides that a commonly controlled group exists
in cases where there is common ownership or control of stock
representing more than 50 percent of the voting power of the cor-
porations in the group. The corporations in a commonly con-
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trolled group shall be determined as provided in s. 71.255 (1) (¢),
Stats., which is further explained in the following paragraphs:

(a) Stock attribution rules. For purposes of s. 71.255 (1) (¢) 1.
and 2., Stats., a shareholder is considered to have indirect owner-
ship of stock or indirectly own stock if the shareholder has con-
structive ownership of the stock by operation of section 318 of
the Internal Revenue Code, except as provided in subds. 1. and 2.

Example: Corporation A owns stock representing 40% of the voting power of
Corporation B and has a 50% interest in Partnership C. Partnership C owns stock
representing 30% of the voting power of Corporation B. By operation of section
318 of the Internal Revenue Code, Corporation A constructively owns stock repre-
senting 55% (= 40% + (50% x 30%)) of the voting power of Corporation B.

1. In applying section 318(a)(2) of the Internal Revenue
Code, if a partnership, estate, trust, or corporation owns, directly
or indirectly, more than 50 percent of an entity, it shall be consid-
ered to own all of the stock or other ownership or control interests
owned by that entity.

Example: Corporation D owns stock representing 10% of the voting power of
Corporation E and has a 75% interest in Partnership F. Partnership F owns stock
representing 45% of the voting power of Corporation E. Corporation D is consid-
ered to constructively own stock representing 55% (= 10% + 45%) of the voting
power of Corporation E. This is because Corporation D owns more than 50% of
Partnership F and is therefore considered to own all of the Corporation E stock
owned by Partnership F.

2. If a person has an option to acquire stock or other owner-
ship interests in an entity, the stock or ownership interests are not
considered owned by the person unless the department deter-
mines it to be necessary to prevent tax avoidance.

(b) Common owner or owners. The common owner or own-
ers need not be combined group members, and the common
owner or owners may be persons other than corporations.

(c) Multiple unitary businesses. A commonly controlled
group may be engaged in one or more unitary businesses. There-
fore, a commonly controlled group may contain more than one
combined group.

(d) Voting power. 1. A shareholder has ownership or control
of stock representing more than 50 percent of the voting power of
a corporation only if the shareholder has ownership or control of
more than 50 percent of the total combined voting power of all
classes of stock of the corporation entitled to vote.

2. A group of two or more corporations need not be com-
monly owned to be commonly controlled. As provided in s.
71.255 (1) (¢) 3., Stats., a group of corporations may be a com-
monly controlled group if stock representing more than 50 per-
cent of the voting power in each corporation are interests that
cannot be separately transferred. If a group of 2 or more corpora-
tions would be considered stapled entities under section 269B of
the Internal Revenue Code and the regulations that interpret it,
without regard to whether the corporations are foreign or domes-
tic, the corporations shall be considered part of a commonly con-
trolled group.

3. The mere ownership of stock entitled to vote does not by
itself mean that the shareholder owning the stock has the voting
power of the stock. If there is any agreement, whether express or
implied, that any shareholder will not vote its stock or will vote it
only in a specified manner, or that shareholders owning stock
having 50 percent or less of the total combined voting power will
exercise voting power normally possessed by a majority of stock-
holders, the department may presume that the nominal ownership
of the voting power is not determinative of which shareholders
actually hold the voting power and may disregard the nominal
ownership. This presumption may be rebutted by the taxpayer.

4. If a shareholder owns shares of stock of a corporation
which has another class of stock outstanding, the voting power of
that other class of stock will be deemed owned by any person or
persons on whose behalf it is exercised if the facts indicate that
the shareholders of that other class of stock do not exercise their
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voting rights independently or fail to exercise their voting rights.
If the voting power in that other class of stock is not exercised and
the percentage of voting power of that class of stock is substan-
tially greater than its proportionate share of the corporate earn-
ings, the department may presume that the principal purpose of
the arrangement was avoid the inclusion of the corporation in the
commonly controlled group and may disregard the voting power
of the class of stock that was not exercised. This presumption
may be rebutted by the taxpayer.

(4) WATER’S EDGE. This subsection describes how a corpora-
tion that is otherwise a combined group member must determine
and report items that are not subject to combination due to the ex-
tent of the corporation’s activities outside the United States, as
provided in s. 71.255 (2), Stats. In general, the corporation must
consider whether it is a foreign corporation or domestic corpora-
tion, whether it qualifies as an “80/20 corporation,” and whether
its income is from foreign sources or U.S. sources. The following
rules apply:

(a) Qualifying as a “foreign corporation”. For purposes of
the water’s edge rules in pars. (d) and (e), a “foreign corporation”
means any corporation that is not incorporated, organized, or cre-
ated in the United States or under the laws of the United States or
any state. For purposes of determining whether a corporation is a
foreign corporation or a domestic corporation, the following rules
apply:

1. If, for federal purposes, a corporation is treated as created
or organized under the laws of both the U.S. and a foreign juris-
diction, it is a domestic corporation.

2. A foreign corporation that domesticates and is treated by a
state as organized under the laws of that state is a domestic
corporation.

3. If an entity is organized in a foreign country and is recog-
nized in that country as a corporation, but the entity’s owner
elects to treat that entity as a branch for U.S. taxation purposes or
the entity is a disregarded entity, the entity shall be treated as a
branch of its owner.

(b) Qualifying as an “80/20 corporation”. 1. For purposes of
the water’s edge rules in pars. (d) and (e), a corporation is an
“80/20 corporation” if 80 percent or more of its worldwide gross
income during the testing period is “active foreign business in-
come” as defined in subchapter N of the Internal Revenue Code.

2. The testing period for purposes of subd. 1. is the tested
corporation’s taxable year that would be included in the com-
bined group’s taxable year, as determined by s. 71.255 (8), Stats.
If the tested corporation was not otherwise eligible to be a com-
bined group member for any part of that taxable year (for exam-
ple, the corporation did not satisfy the conditions in sub. (2) (a) 1.
or 2.), the testing period is the portion of that taxable year in
which the corporation was otherwise eligible to be a member.

3. An 80/20 corporation may be either a foreign corporation
or a domestic corporation.

4. For purposes of this paragraph, a corporation’s active for-
eign business income includes gross income attributed from sub-
sidiary corporations as provided in subchapter N of the Internal
Revenue Code, but only to the extent the gross income of the sub-
sidiary corporations is derived from the combined group’s uni-
tary business.

5. A disregarded entity’s active foreign business income and
worldwide gross income shall be combined with those of its
owner for purposes of applying the test in subd. 1.

(c) Foreign source income. 1. For purposes of the water’s
edge rules in pars. (d) and (e), income is foreign source income if
it is from sources without the United States as provided in sec-
tions 861 through 865 of the Internal Revenue Code, except as
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provided in subd. 2. “United States” has the same meaning as in
sections 861 through 865 of the Internal Revenue Code.

2. For a foreign corporation, foreign source income does not
include income that is subject to United States taxation because it
is effectively connected with the conduct of a trade or business
within the United States under sections 861 through 865 of the
Internal Revenue Code, even if the income is otherwise from
sources without the United States. However, this subdivision
shall be disregarded in applying the test under par. (b) 1.

3. All income that is not foreign source income is U.S. source
income.

(d) Water’s edge rules for domestic corporations. 1. A do-
mestic corporation that is not an 80/20 corporation shall include
in the unitary combination all net income or loss from the unitary
business regardless of whether it is foreign source income or U.S.
source income, and any apportionment factors related to that net
income or loss.

2. A domestic corporation that is an 80/20 corporation is a
consolidated foreign operating corporation. A consolidated for-
eign operating corporation shall include in the unitary combina-
tion its net income or loss from the unitary business to the extent
itis both U.S. source income and is income described in s. 71.255
(2) (d), Stats., and any apportionment factors related to that net
income or loss. The consolidated foreign operating corporation
may not include in the unitary combination any foreign source in-
come, income not described in s. 71.255 (2) (d), Stats., expenses
or deductions related to the excluded income as provided in sub.
(6) (h), or apportionment factors related to the excluded income.
However, the excluded income may still be taxable as described
in par. (h). The income described in s. 71.255 (2) (d), Stats., is
explained further in par. (f).

(e) Water’s edge rules for foreign corporations. 1. A foreign
corporation that is not an 80/20 corporation shall include in the
unitary combination its net income or loss from the unitary busi-
ness to the extent it is U.S. source income, and any apportionment
factors related to that net income or loss. The corporation may
not include in the unitary combination any foreign source in-
come, expenses or deductions related to the excluded income as
provided in sub. (6) (h), or apportionment factors related to the
excluded income. However, this foreign source income may still
be taxable as described in par. (h).

2. Except as provided in subd. 3., a foreign corporation that is
an 80/20 corporation may not include any income, expenses, or
apportionment factors in the unitary combination, but may still
have taxable income as described in par. (h).

3. A foreign corporation that is an 80/20 corporation but
elects to be included in a federal consolidated return for the tax-
able year shall be treated as if it is a domestic corporation, in
which case the rules of par. (d) 2. apply to the corporation. This
subdivision applies regardless of whether the combined group
has made the controlled group election.

(f) Includable income of consolidated foreign operating cor-
porations. The net income that a consolidated foreign operating
corporation shall include in a unitary combination, as described
in par. (d) 2., includes the items described in subds. 1. to 5. to the
extent the income is U.S. source income and from the unitary
business, regardless of whether earned or incurred directly by that
corporation or by a pass-through entity in which the corporation
has an interest:

1. Interest income or income generated from intangible prop-
erty, whether or not the income is derived from persons or enti-
ties related to the consolidated foreign operating corporation. In-
come generated from intangible property includes income related
to the direct or indirect acquisition, use, maintenance, manage-
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ment, ownership, sale, exchange, or any other disposition of in-
tangible property; income from factoring transactions or dis-
counting transactions; royalty, patent, technical, and copyright
fees; and licensing fees. For purposes of this subdivision, “intan-
gible property” has the meaning given in s. 71.22 (3h), Stats.

2. Income derived from interest expenses or intangible ex-
penses that were paid, accrued, or incurred by combined group
members to or for the benefit of the consolidated foreign operat-
ing corporation; to the extent those amounts were not already in-
cluded under subd. 1. For purposes of this subdivision, “interest
expenses” has the meaning given in s. 71.22 (3m), Stats., and “in-
tangible expenses” has the meaning given in s. 71.22 (3g), Stats.

3. Dividend income received from a real estate investment
trust that is not a qualified real estate investment trust as defined
in s. 71.22 (9ad), Stats.

4. Gains or losses derived from the sale or lease of real or
personal property located in the United States.

5. Expenses or deductions related to the income, gains, and
losses described in subds. 1. to 4., determined in the manner pro-
vided in sub. (6) (h).

(g) Applicability of federal treaties. If a corporation’s income
is not included in gross income for federal income tax purposes
under the provisions of a federal treaty, the income is not in-
cluded in gross income for Wisconsin purposes and shall not be
included in combined unitary income.

(h) Taxation of income not subject to combination under wa-
ter’s edge. Any income, expenses, and apportionment factors
that are excluded from the unitary combination under pars. (d)
and (e) shall be taken into account by the separate corporation
that earned the income. The following rules apply to determining
and reporting Wisconsin net income or loss not subject to combi-
nation under the water’s edge rules:

1. The net income or loss is presumed to be from a unitary
business and therefore apportionable.

2. The corporation’s nexus depends on whether the corpora-
tion is a “combined group member” as defined in s. Tax 2.60 (2)
(b). If the corporation is a combined group member, the provi-
sions of subd. 3. apply. If the corporation is not a combined
group member, the provisions of subd. 4. apply.

3. Under s. 71.255 (5) (a), Stats., a corporation that is a com-
bined group member is doing business in this state if any member
of the combined group is doing business in this state relating to
the unitary business. If the corporation is a combined group
member because of the controlled group election, that corpora-
tion is doing business in this state if any member of the combined
group is doing business in this state. In either case, an appor-
tioned share of the corporation’s net income or loss that is not
subject to combination under the water’s edge rules may be taxed
by Wisconsin. “Doing business in this state” is defined in s.
71.22 (1r), Stats., and further explained in s. Tax 2.82.

4. If the corporation is not a combined group member, s.
71.255 (5) (a), Stats., does not apply. Instead, the corporation is
doing business in this state if, when considered as a separate en-
tity, it is “doing business in this state” as defined in s. 71.22 (1r),
Stats., and further explained in s. Tax 2.82. For example, and
without limitation, the corporation may have nexus in this state if
any agent of the corporation, including a member of the com-
bined group, acts on the corporation’s behalf in this state in a
manner that would create nexus under s. 71.22 (1r), Stats., s. Tax
2.82, or otherwise.

5. The provisions of ss. 71.26 (2) (a) 7. and 71.45 (2) (a) 16.,
Stats., requiring an addition modification for interest expenses,
rent expenses, intangible expenses, and management fees paid,
accrued, or incurred to a related entity, apply to any amounts not
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subject to combination which were paid, accrued, or incurred by
the corporation to any related entity, even if the related entity was
a combined group member.

6. The numerator and denominator of the apportionment ra-
tio shall include only that corporation’s apportionment factors at-
tributable to unitary business income that is not subject to combi-
nation. Intercompany transactions may not be eliminated from
the apportionment factors unless the department determines
those transactions have no economic substance as determined un-
der the provisions of ss. 71.30 (2m) or 71.80 (1m), Stats., as ap-
plicable, or if the department determines that those transactions
have no business purpose other than tax avoidance. If the corpo-
ration is a combined group member, it must apply the provisions
of sub. (7) (c) in computing the amount of throwback sales in-
cludable in the numerator.

7. Income separately apportioned as described in this para-
graph may be reported on a designated line of the combined re-
turn, supported by a department-prescribed schedule, instead of
reporting that income on a separate return. This separately ap-
portioned income shall be considered a separate entity item. See
s. Tax 2.67 (2) (d) for filing requirements relating to separate en-
tity items.

Examples: 1) A, B, and C are corporations in a commonly controlled group and
engaged in a unitary business. All of the income of the corporations is derived from
the unitary business. A and B are incorporated in Delaware. C is incorporated in
France. The income of A and B is derived exclusively from U.S. sources. Ninety
percent of C’s worldwide gross income is active foreign business income. The re-
maining 10% of C’s worldwide gross income is U.S. source income, some of which
has situs in Wisconsin. C has agents acting on its behalf in Wisconsin which create
nexus because their activities exceed the protection of P.L. 86-272. Since C is a for-
eign 80/20 corporation, none of its net income, expenses, or apportionment factors
may be included in the unitary combination. Thus, C is not a combined group
member.

However, C is subject to tax on an apportioned share of its worldwide net income,
to the extent the income is not exempt by federal treaty. In determining the appor-
tioned share, the numerator and denominator of C’s apportionment factors are its
numerator and denominator computed for C on a separate entity basis. Since C is
not a combined group member, it cannot consider the activities of A or B when it
computes its throwback sales for purposes of the numerator. C is required to report
this income to Wisconsin as a separate entity item.

2) Combined Group DE consists of Member D and Member E. Both D and E are
Delaware corporations. All of the income of D and E is derived from the unitary
business. All of D’s income is from sources within the U.S. However, 85% of E’s
worldwide gross income is active foreign business income, making E a domestic
80/20 corporation. E has total of $150,000 of income from the unitary business, net
of expenses. Of this amount, $100,000 is derived from intangible property and
$50,000 is derived from service fees. D and E must include in the unitary combina-
tion all of D’s income, expenses, and apportionment factors and E’s income, ex-
penses, and apportionment factors only to the extent related to its income derived
from intangible property. Since E is a domestic 80/20 corporation and service fees
are not one of the types of income subject to combination for a domestic 80/20 cor-
poration, E’s service fee income, and expenses and apportionment factors relating to
that income, must be excluded from the unitary combination.

However, E is subject to tax on an apportioned share of its service fee income. E
has nexus in Wisconsin because it is a member of Group DE, which is doing busi-
ness in Wisconsin. In determining the apportioned share, the numerator and de-
nominator of E’s apportionment factors are its numerator and denominator includ-
ing only the factors relating to its service fee income and computed for E on a sepa-
rate entity basis. However, since E is a combined group member, it may consider the
activities of D when it computes its throwback sales for purposes of the numerator.
E is required to report this income to Wisconsin as a separate entity item.

(5) TAXABLE INCOME OF A COMBINED GROUP MEMBER. The
taxable income of a combined group member consists of the
components listed in this subsection. For purposes of pars. (c)
and (d), a “distinct business activity” means a business activity
that is not unitary with the combined group’s unitary business.
For purposes of determining the expenses and deductions attrib-
utable to each component, the provisions of sub. (6) (h) apply. A
combined group member’s taxable income is the total of all of
the following:

(a) Its apportioned share of the combined unitary income, as
computed under subs. (6) and (7), or, in the case of a combined
group where all members are doing businesses solely within Wis-
consin, its unitary business income subject to combination as
computed under subs. (6) and (8). A corporation may have a
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share of combined unitary income or unitary business income
from more than one combined group, in which case s. Tax 2.67
(2) (d) 4. applies.

(b) An apportioned share of the unitary business income not
subject to combination under the water’s edge rules of sub. (4), or
in the case of a combined group where all members are doing
business solely within Wisconsin, its total unitary business in-
come not subject to combination under the water’s edge rules of
sub. (4).

(c) An apportioned share of income from a distinct business
activity conducted within and outside this state wholly by the
member.

(d) Its income from a distinct business activity conducted en-
tirely within this state wholly by the member.

(e) Its nonbusiness income or loss allocable to this state.

(f) Its income realized from the purchase and subsequent sale
or redemption of lottery prizes, if the winning tickets were origi-
nally bought in this state.

(g) To the extent not included in combined unitary income un-
der par. (a), any income, loss, or deduction allocated or appor-
tioned in an earlier year which is taken into account as Wisconsin
source income or loss during the taxable year, other than a net
business loss carryforward. Under this paragraph, non-sharable
net capital loss carryovers may be used to offset the taxable in-
come of a combined group member, as described in sub. (6) (c).

(h) Its net business loss carryforward, including any other
combined group members’ net business loss carryforwards which
may offset the member’s share of combined unitary income un-
der the provisions of sub. (9).

(6) COMPUTATION OF COMBINED UNITARY INCOME. This
subsection interprets s. 71.255 (4), Stats., relating to a combined
group’s computation of business income subject to combination,
which is called “combined unitary income” for purposes of this
section. The steps to compute combined unitary income are as
follows:

(a) General. 1. Compute the sum of each combined group
member’s net income determined under the Internal Revenue
Code before Wisconsin modifications, without regard to net cap-
ital gain or loss, net gain or loss under section 1231 of the Inter-
nal Revenue Code, net gain or loss from involuntary conversions,
or deductions for charitable contributions. Compute this income
as if the member were not consolidated for federal purposes.

2. Defer or recognize any intercompany income, expense,
gain, or loss between combined group members as described in
par. (b), except to the extent the income, expense, gain, or loss is
excluded from the combined unitary income because it does not
relate to the unitary business or is not subject to combination un-
der the water’s edge rules of sub. (4).

3. Add net capital gain includable in the combined unitary
income, applying the loss limitation as described in par. (c) and
using the federal basis of assets. Any differences between the
federal and Wisconsin basis of assets, including basis differences
that arise from the application of par. (f), are accounted for as
Wisconsin modifications under subd. 6. The Wisconsin basis of
a corporation’s depreciable property for the first year the corpo-
ration becomes taxable in Wisconsin equals its federal basis as of
the beginning of the taxable year in which the corporation be-
comes taxable in Wisconsin, as required under s. 71.265, Stats.
The federal basis shall be computed under the Internal Revenue
Code in effect for federal purposes as required under ss. 71.22 (4)
and (4m), 71.26 (3) (y), 71.42 (2), and 71.98 (3), Stats.
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Note: Under ss. 71.22 (4) and (4m), 71.26 (3) (y), and 71.42 (2), Stats., the fed-
eral bonus depreciation provisions in section 168(k) of the Internal Revenue Code
are excluded from the Internal Revenue Code in effect for Wisconsin purposes.
Therefore, the federal basis computed under subd. 3. must be computed without re-
gard to any bonus depreciation claimed for federal purposes.

4. Subtract any net section 1231 loss or net loss from invol-
untary conversions that results from the aggregation in par. (c) 1.

5. Subtract the charitable contributions deduction includable
in the combined unitary income, computed as described in par.
(@).

6. Apply Wisconsin addition and subtraction modifications
provided in ss. 71.26 and 71.45, Stats., as applicable. For interest
expenses, rent expenses, intangible expenses, and management
fees paid, accrued, or incurred between combined group mem-
bers, including pass-through entities owned by those members to
the extent of their distributive shares of income, the addition
modifications for related entity expenses under ss. 71.26 (2) (a) 7.
and 71.45 (2) (a) 16., Stats., are not required to the extent the re-
cipient of the income includes the income in the combined uni-
tary income.

7. Subtract any dividends that qualify for elimination under
par. (e) to the extent the dividends did not qualify for a subtrac-
tion modification under subd. 6.

8. If a combined group member is an insurance company,
subtract the portion of net income attributable to the insurance
company’s life insurance operations as determined using s. 71.45
(2) (b), Stats.

9. Subtract the income, as modified by subds. 6. to 8., which
is not includable in combined unitary income because it is not de-
rived from the unitary business or is not subject to combination
under the water’s edge rules of sub. (4). The income subtracted
under this subdivision shall be net of any directly or indirectly re-
lated expenses as provided in par. (h). The amount subtracted un-
der this subdivision may not duplicate any amounts already
subtracted.

(b) Intercompany transactions. Defer or recognize any inter-
company income, expense, gain, or loss between combined group
members that would be deferred or recognized between those
members under 26 CFR 1.1502-13 as if the combined group were
a federal consolidated group, except that the provisions for inter-
company dividends are excluded and replaced with par. (e). This
paragraph does not apply to intercompany transactions which oc-
curred in taxable years beginning before January 1, 2009 or to in-
tercompany transactions where the income, expense, gain, or loss
would not otherwise be subject to combination. For modifica-
tions to 26 CFR 1.1502-13 that are necessary in the case of a
combined group doing business solely in this state, see sub. (8).
Any deferred intercompany income, expense, gain, or loss that is
recognized under this paragraph shall be recognized by the same
combined group member that deferred the income, expense, gain,
or loss. The deferred income, expense, gain, or loss shall be rec-
ognized when required under 26 CFR 1.1502-13 as if the com-
bined group were a federal consolidated group, or when any of
the following apply:

1. The buyer resells the object of the deferred intercompany
transaction to an entity that is not a member of the combined
group.

2. The object of the deferred intercompany transaction is
used outside the combined group’s unitary business as a result of
the buyer’s resale, conversion, or transfer of the asset.

3. The buyer and seller are no longer members of the same
combined group, regardless of whether they are in the same uni-
tary business.
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Example: S and B are combined group members. S has land with a basis of
$130,000 at the end Year 1. In Year 2, S sells the land to B for $100,000. B holds
the land until Year 3, when it sells it to X, a person outside the combined group, for
$110,000. Assume both sales are otherwise includable in the combined unitary in-
come. Applying 26 CFR 1.1502-13 to S and B in the manner described in this para-
graph, S would not recognize any gain or loss on the sale of the land to B in Year 2.
However, in Year 3, S would recognize a $30,000 loss and B would recognize a si-
multaneous $10,000 gain. Thus, in Year 2, the combined group cannot include S’s
$30,000 loss on sale of land in its combined unitary income, but in Year 3, the com-
bined group can include a $20,000 loss on sale of land (the net amount of S’s Year 2
loss and B’s Year 3 gain) in its combined unitary income. However, the capital loss
limitation may limit this loss, as described further in par. (c).

(c) Capital gains and losses. Compute the capital loss limita-
tion so that it applies to the combined group as a whole, to the ex-
tent the capital gains and losses are derived from the unitary busi-
ness and otherwise subject to combination. Rules to determine
the capital loss limitation, the assignment of capital gains and
losses to members, and the amounts available for carryover, are
as follows:

1. For short-term capital gains or losses, long-term capital
gains or losses, section 1231 gains or losses, and involuntary con-
versions, aggregate all combined group members’ amounts
within each class of gain or loss. Except as provided in subd. 8.,
include sharable net capital loss carryovers as described in subd.
2. but not non-sharable net capital loss carryovers.

2. A combined group member’s sharable net capital loss car-
ryover is any available net capital loss carryover which would be
a sharable loss carryforward under sub. (9) (a) if it were a net
business loss carryforward. A non-sharable net capital loss car-
ryover is any available net capital loss carryover which would be
a non-sharable loss carryforward under sub. (9) (b) if it were a net
business loss carryforward. Net capital loss carryovers that are
otherwise non-sharable may be included in the aggregation under
subd. 1. if they were carryovers of a subgroup as described in sub.
(9) (e) 1., but only in an amount not exceeding the net capital gain
the subgroup would have if its amounts were not aggregated with
those of the other combined group members.

3. Determine and apply the capital loss limitation under sec-
tion 1211 of the Internal Revenue Code for the combined group
based on the aggregate amounts computed in subd. 1. The provi-
sions of 26 CFR 1.1502-22 and 1.1502-23, and the regulations
which they reference, shall apply for this purpose, except that the
separate return limitation year provisions are excluded and re-
placed with the provisions of this paragraph and except to the ex-
tent otherwise inconsistent with ss. 71.26 and 71.45, Stats., and
the provisions of this section.

4. If the result is a net capital gain for the group, the net cap-
ital gain shall be apportioned to Wisconsin for the members in
the same manner as all other combined unitary income as de-
scribed in sub. (7), except that if the combined group is doing
business solely in Wisconsin, the net capital gain is assigned to
the members as described in sub. (8) (b). If the result is a net cap-
ital loss for the group, the net capital loss shall be assigned to the
members that would have a net capital loss from the unitary busi-
ness if their amounts were not aggregated with those of the other
members of the combined group, in proportion to the amount of
that net capital loss.

Examples: 1) Combined Group PQR consists of Member P, Member Q, and
Member R. In Group PQR’s unitary combination for 2010, P, Q, and R aggregate
their short term capital gains and losses (including sharable capital loss carryovers),
long-term capital gains and losses, section 1231 gains and losses, and involuntary
conversions, and compute a total of $20,000 in net capital gain for Group PQR. P’s
Wisconsin apportionment percentage computed under sub. (7) is 10%; Qs is 25%;
and R’s is 50%. P’s apportioned share of this net capital gain is $2,000 (= $20,000
x 10%), Q’s apportioned share is $5,000 (= $20,000 x 25%) and R’s apportioned
share is $10,000 (= $20,000 x 50%).

2) Combined Group STU consists of Member S, Member T, and Member U. In
the taxable year 2010, S, T, and U have the following capital gains and losses and
section 1231 gains and losses attributable to the unitary business and subject to
combination:
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Member S Member T Member U
Long term $5,000
capital gain
Short term ($12,000) ($6,000)
capital loss
Section 1231 ($500) $2,000 $1,500
gain/loss

When S, T, and U aggregate each class of capital gains and losses and section
1231 gains and losses, Group STU has a net capital loss of $10,000. However, if S,
T, and U’s capital gains and losses and section 1231 gains and losses were not aggre-
gated with one another, S would have a net capital loss of $12,000 (its section 1231
loss would be treated as ordinary under section 1231(a)(2) of the Internal Revenue
Code), T would have a net capital loss of $4,000, and U would have a net capital gain
of $6,500. Thus, the amount of Group STU’s net capital loss that would be assigned
to S is $7,500 (= ($12,000 / $16,000) x $10,000) and the amount that would be as-
signed to T is $2,500 (= ($4,000 / $16,000) x $10,000). None of the net capital loss
would be assigned to U since it did not contribute to Group STU’s net capital loss.

5. After applying subd. 4., each member computes its net
capital gain or loss from separate entity items without consider-
ing capital loss carryover amounts. If the result is a net capital
loss, the loss may not be deducted except as provided in subd. 6.
If the result is a net capital gain, the member may subtract from
that amount, subject to the capital loss limitation, any current
year net capital loss from the unitary business as computed in
subd. 4. and any available net capital loss carryovers, whether
they are sharable or non-sharable. The current year net capital
loss from the unitary business shall be considered used before the
net capital loss carryovers. Any remaining carryover may be used
as provided in subd. 6.

Example: Assume the same facts as Example 2 in subd. 4. Assume also that S
has a $10,000 long term capital gain from separate entity items in 2010 and a net
capital loss carryover of $3,000 which was incurred in 2008. Since the current year
net capital loss from the unitary business is considered used before the net capital
loss carryover, at the end of 2010 S would have a remaining 2008 net capital loss car-
ryover of $500 (= $10,000 - $7,500 current year net capital loss from unitary busi-
ness - $3,000 net capital loss carryover).

6. If a member has a share of net capital gain from the uni-
tary business as computed in subd. 4., the member may use any
available net capital loss, including current year net capital loss
from separate entity items and net capital loss carryovers, to off-
set that net capital gain. If the group uses apportionment, the
member uses the available net capital loss by claiming a deduc-
tion equal to the amount of the available net capital loss that does
not exceed the group’s net capital gain from the unitary business,
multiplied by the member’s apportionment percentage from the
unitary combination. The current year net capital loss from sepa-
rate entity items shall be considered used before the net capital
loss carryovers.

Example: Assume the same facts as Example 1 in subd. 4. Assume that Q has a
$5,000 long term capital gain from separate entity items and a net capital loss carry-
over of $6,000 which was incurred in 2008. Since the net capital loss carryover was
incurred in a taxable year beginning before 2009, it is non-sharable and could not be
used in computing the aggregate net capital gain or loss of the unitary business as
described in subd. 1. However, Q may use the non-sharable loss carryover to offset
its net capital gain from separate entity items. After doing this, Q has a $1,000
available net capital loss (= $5,000 - $6,000) to use against its share of the $20,000
net capital gain from the unitary business. To use the remaining carryover, Q may
claim an additional capital loss deduction of $250 (= $1,000 available carryover x
25% apportionment percentage). After claiming this deduction, Q would have no
remaining net capital loss carryover.

7. After each member applies subds. 4. to 6., as applicable,
the member may carry back or carry forward any remaining net
capital loss carryover as provided in section 1212 of the Internal
Revenue Code and may share that carryover to the extent it is a
sharable carryover. The sharable carryovers available for use in
the aggregation under subd. 1. are determined without regard to
when any non-sharable carryovers were incurred and are applied
in the order the underlying sharable loss was incurred. The carry-
overs available to offset the member’s net capital gain under
subds. 5. and 6. are applied in the order the underlying loss was
incurred. If the carryover available to offset the member’s net
capital gain under subds. 5. and 6. consists of both a sharable and
non-sharable amount incurred in the same taxable year, the carry-
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over is applied from the sharable and non-sharable amounts on a
pro rata basis according to the amount of each type of carryover
available from that year.

Example: Member L is a member of Combined Group LM. Group LM uses a
calendar year. At the beginning of 2012, L has the following available net capital
loss carryovers:

Year Incurred Sharable Carryover Non-sharable
Carryover
2008 - $2,500
2009 $4,000 $0
2010 $0 $500
2011 $10,000 $2.000

Since the sharable net capital loss carryovers available for use in the aggregation
under subd. 1. are determined without regard to when any non-sharable carryovers
were incurred, the total sharable carryover that L may include in Group LM’s com-
putation of aggregate net capital gain or loss for the year 2012 is $14,000 (= $4,000
+ $0 + $10,000). Assume $12,000 of this amount is absorbed in the aggregation.
Since carryovers are applied in the order incurred, L’s remaining sharable carryover
of $2,000 is from its 2011 net capital loss. This carryover is available to L to offset
against its net capital gain from separate entity items for 2012.

Assume L has a net capital gain from separate entity items of $4,000 and applies
its available net capital loss carryover to offset this amount. Since carryovers are ap-
plied in the order incurred, $2,500 of the amount used is from its 2008 non-sharable
carryover and $500 is from its 2010 non-sharable carryover. Since the remaining
$1,000 carryover used is from 2011 where L has both a sharable and a non-sharable
carryover, the amount of each carryover used is determined on a pro rata basis.
Since L has $2,000 in sharable carryover from 2011 and $2,000 in non-sharable car-
ryover from 2011, the remaining $1,000 carryover used is applied equally from the
sharable and non-sharable carryovers. Thus, at the end of its 2012 taxable year, L
has $1,500 in sharable carryovers and $1,500 in non-sharable carryovers available to
carry forward or carry back.

8. If a member has sharable net capital loss carryovers, that
member may choose not to use them in the aggregation under
subd. 1. If more than one member includes sharable net capital
loss carryovers in the aggregation under subd. 1., the amount of
each member’s carryover used shall be computed on a pro rata
basis according to the amount of carryover each member included
in the aggregation.

Example: Combined Group QR consists of Member Q and Member R. Group
QR is on a calendar year. For 2010, Q and R have the following amounts:

Member Q Member R
Sharable net capital loss carryover at ($10,000) ($5,000)
beginning of year
Long term capital gain $6,000 $2,000
Section 1231 gain/loss ($2,000) $3,000

Assume the long term capital gains and section 1231 gains and losses are derived
from Group QR’s unitary business and are subject to combination. Before applying
the carryovers, Group QR has an aggregate net capital gain of $9,000 (= $6,000 +
$2,000 + ($3,000 - $2,000)). Both Q and R use their sharable net capital loss carry-
overs to offset this amount. The amount used from Q’s sharable carryover is $6,000
(= $9,000 x ($10,000 / $15,000)) and the amount used from R’s sharable carryover
is $3,000 (= $9,000 x (85,000 / $15,000)). After applying these carryovers, Q’s re-
maining sharable carryover is $4,000 (= $10,000 - $6,000) and R’s remaining
sharable carryover is $2,000 (= $5,000 - $3,000).

(d) Charitable contributions. Compute the charitable contri-
butions deduction limitation so that it applies to the combined
group as a whole. Rules to determine the charitable contribu-
tions deduction limitation are as follows:

1. Compute the aggregate total deductions for charitable
contributions for the taxable year, and any carryforwards of those
deductions, for all combined group members.

2. Determine and apply the charitable contributions deduc-
tion under Internal Revenue Code section 170, before any Wis-
consin modifications under ss. 71.26 or 71.45, Stats., as if the
combined group were a consolidated group for federal purposes.
The provisions of 26 CFR 1.1502-24, and the regulations which
it references, shall apply for this purpose, except to the extent oth-
erwise inconsistent with ss. 71.26 and 71.45, Stats., and the pro-
visions of this section.

Example: Combined Group GH consists of Member G and Member H. G in-
curred $5,000 in charitable contribution deductions relating to the unitary business
in Year 1, while H incurred $15,000 in charitable contribution deductions. Assume
the federal taxable income upon which the charitable contribution limitation (10%
of adjusted taxable income) would be based is $50,000 for G and $30,000 for H.
Applying 26 CFR 1.1502-24 to Group GH in the manner described in this para-
graph, Group GH would include a charitable contribution deduction of $8,000 (=
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lesser of ($5,000 + $15,000) or (($50,000 + $30,000) x 10%)) in its combined uni-
tary income.

3. Any unused charitable contribution deduction after apply-
ing subd. 2. is assigned to the member that incurred the expense
and is available to that member to offset its net income, if any,
from separate entity items, subject to the limitation of section 170
of the Internal Revenue Code. Any of a member’s remaining un-
used charitable contribution may be carried over by that member
and used in subsequent years, subject to the carryover period pro-
vided in section 170 of the Internal Revenue Code. The unused
carryover may either be shared in a subsequent combined report
in the manner described in subd. 2. or may be used by that mem-
ber specifically.

Example: Assume the same facts as in the example for subd. 2. After the compu-
tation of Group GH’s combined unitary income for Year 1, the amount of unused
charitable contribution deduction available to G would be $3,000 (= $12,000 un-
used deduction x ($5,000 / $20,000)) and the amount available to H would be
$9,000 (= $12,000 x ($15,000 / $20,000)). Assume G has separate entity items in
Year 1 and the adjusted federal taxable income from those items is $20,000. G may
deduct $2,000 (= $20,000 x 10%) of its unused deduction against its income from
separate entity items. Assume H does not have separate entity items in Year 1 and
both G and H are in Group GH in Year 2. In Year 2, Group GH could include
$10,000 of charitable contribution deduction carryover from Year 1 ($1,000 from G
and $9,000 from H) in its combined unitary income, subject to the limitations of
section 170 of the Internal Revenue Code.

(e) Dividends. Eliminate dividends paid between members of
the same combined group, but only if the dividends were paid
from earnings and profits attributable to net income or loss that
was includable in that group’s combined unitary income in the
current taxable year or a prior taxable year, and only to the extent
the dividend does not exceed the payee’s basis in the payer’s
stock. The following rules apply in determining the dividends
that may be eliminated under this paragraph:

1. The elimination of dividends applies only to the extent
that the dividends received deduction provided in ss. 71.26 (3) (j)
or 71.45 (2) (a) 8., Stats., does not apply.

2. For purposes of this paragraph, dividends are treated as
paid out of current earnings and profits, and if the dividends paid
exceed current earnings and profits, then the dividends are treated
as paid out of earnings and profits accumulated in preceding
years, beginning with the year closest to the current year (LIFO
rule). With respect to an individual taxable year, dividends are
treated as paid from all earnings and profits earned in that taxable
year on a pro rata basis according to the proportion of net income
that was included in the combined unitary income for that taxable
year (pro rata rule). Earnings and profits are determined as pro-
vided in par. (g).

Note: See the examples under subds. 4. and 5. for application of the LIFO and
pro rata rules.

3. A combined group member’s earnings and profits attribut-
able to the unitary business that were generated in its taxable
years beginning before January 1, 2009, shall be deemed to be
earnings and profits attributable to combined unitary income if
the corresponding net income would have been included in the
group’s combined unitary income in those years had s. 71.255,
Stats., been in effect and required combined reporting in those
years.

4. To the extent that a dividend is paid out of earnings and
profits that were generated while the payer was not, or in the case
of subd. 3. would not have been, a member of the combined
group, the dividend may not be eliminated.

Example: Combined Group MN consists of Member M and Member N. The
combined group was formed when Corporation M acquired 60% of Corporation N
on June 1, 2009. Group MN uses a calendar year. During 2010, N paid a dividend
to M of $500,000. N’s current earnings and profits for 2010, before accounting for
the distribution to M, are $100,000. N’s earnings and profits attributable to its 2009
calendar year are $1,000,000, of which $50,000 (5% of the total) were earned while
N was a member of Group MN. Assume N had no separate entity items while it was
a member of Group MN. Also assume M did not deduct any foreign taxes attribut-
able to the dividend and N has sufficient stock basis. Applying the LIFO and pro
rata rules of subd. 2., the amount of dividend that qualifies for elimination from
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Group MN’s combined unitary income in 2010 is $120,000 (= $100,000 + (5% x
$400,000)). Under the pro rata rule, 95%, or $380,000, of dividends paid out of N’s
2009 earnings and profits are considered to be paid from pre-acquisition earnings
and profits.

5. To the extent that a dividend is paid out of earnings and
profits that were generated in taxable years when the payer was,
or in the case of subd. 3. would have been, a member of the com-
bined group for all or a portion of the taxable year, any portion of
the dividend attributable to separate entity items may not be
eliminated.

Example: Combined Group GH consists of Member G and Member H. G owns
55% of H. Group GH is on a calendar year and both G and H were members of the
group for the entire taxable year. During 2010, H paid a dividend of $1,000,000 to
G. H’s current year earnings and profits are $2,500,000. Of these earnings and prof-
its, $250,000 (10% of the total) is attributable to separate entity items of H. Assume
G did not deduct any foreign taxes attributable to the dividend and H has sufficient
stock basis. Applying the pro rata rule of subd. 2., the amount of dividend that qual-
ifies for elimination from Group GH’s combined unitary income is $900,000 (=
$1,000,000 x 90%). Under the pro rata rule, 10%, or $100,000, of dividends paid
out of H’s current year earnings and profits are considered to be attributable to sep-
arate entity items.

6. The amount of dividends eliminated under this paragraph
may not exceed the payee’s basis in stock of the payer as deter-
mined under par. (f).

7. The amount of dividends eliminated under this paragraph
shall be net of any taxes paid on the dividends to a foreign nation
if those taxes were claimed as a deduction under ch. 71, Stats.

(f) Stock basis adjustments. A combined group member’s ba-
sis in stock of a subsidiary that is a member of the same com-
bined group shall be adjusted to reflect the subsidiary’s distribu-
tions and items of income, gain, deduction and loss taken into ac-
count while the subsidiary was a member of the combined group.
Except as provided in subds. 1. to 4. and except to the extent oth-
erwise inconsistent with this section or ss. 71.26 or 71.45, Stats.,
the provisions of 26 CFR 1.1502-32, and the regulations which it
references, shall apply in determining the amount of basis adjust-
ment as if the Wisconsin combined group is a federal consoli-
dated group:

1. A basis adjustment may not be made for the subsidiary’s
distributions or items of income, gain, deduction, or loss taken
into account for the subsidiary’s taxable years beginning before
January 1, 2009.

2. A basis adjustment may not be made for the subsidiary’s
items of income, gain, deduction, or loss to the extent those items
were not included in the group’s combined unitary income. In
the case of tax-exempt income, a basis adjustment may not be
made to the extent the income is attributable to items that were
not included in the combined unitary income.

3. An adjustment to reduce basis shall be made for the sub-
sidiary’s distributions to the extent those distributions are from
earnings and profits attributable to items that were included in the
group’s combined unitary income, or from earnings and profits
attributable to items deemed to be included in the group’s com-
bined unitary income under par. (e) 3. for purposes of the divi-
dend elimination under par. (e). For purposes of determining the
amount of basis reduction under this subdivision, the LIFO and
pro rata rules of par. (e) 2. apply.

Example: Combined Group CD consists of Member C and Member D. C owns
65% of D. Group CD is on a calendar year. At the beginning of taxable year 2009,
C’s basis in the stock of D is $2,000,000. In the group’s taxable year 2009, D has
$100,000 of net income, all of which is included in Group CD’s 2009 combined uni-
tary income. During 2009, D pays a dividend of $300,000 to C. Assume the entire
dividend from D to C qualifies for elimination under par. (e) 3. and is eliminated
from Group CD’s combined unitary income in 2009. C’s basis in the stock of D as
of the beginning of 2010 is $1,800,000 (= $2,000,000 + $100,000 — $300,000).

4. A basis adjustment may not be attributed to a subsidiary
from a lower-tier subsidiary’s items of income, gain, deduction,
or loss, except to the extent that the lower-tier subsidiary’s items
of income, gain, deduction, or loss originated in taxable years be-
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ginning on or after January 1, 2009 and were included in the
combined unitary income of that same unitary business.

Example: Combined Group QRS consists of Member Q, Member R, and Mem-
ber S. Q owns all the stock of R, and R owns all the stock of S. Group QRS is on a
calendar year. As of the beginning of 2009, Q had an unadjusted basis of $500,000
in R stock, which includes R’s unadjusted basis of $200,000 in S stock under the
rules of 26 CFR 1.1502-32. 1In the group’s 2009 taxable year, R had a total of
$80,000 of net income and S had a total of $150,000 of net income. Of S’s net in-
come, $20,000 was attributable to overseas operations, the income from which was
not included in combined unitary income under the water’s edge rules. Neither R
nor S made any distributions in 2009. At the end of 2009, Q’s basis in R stock is
$710,000 (= $500,000 + $80,000 + $150,000 - $20,000). Q’s basis in R stock can-
not include any amounts attributed from S that are attributable to separate entity
items.

(g) Earnings and profits. A combined group member’s earn-
ings and profits shall be adjusted to reflect the undistributed earn-
ings and profits of any subsidiary that is a member of the same
combined group, subject to the following rules and limitations:

1. Except as provided in subd. 2. and except to the extent oth-
erwise inconsistent with this section or ss. 71.26 or 71.45, Stats.,
the provisions of 26 CFR 1.1502-33, and the regulations which it
references, shall apply in determining earnings and profits as if
the Wisconsin combined group is a federal consolidated group.

2. Undistributed earnings and profits attributed to a sub-
sidiary of a combined group member from any lower-tier sub-
sidiary may not be included in the combined group member’s
earnings and profits or its subsidiary’s earnings and profits except
to the extent the lower-tier subsidiary’s earnings and profits are
attributable to net income that was, or in the case of par. (e) 3.
would have been, included in the group’s combined unitary
income.

Example: Combined Group EFG consists of Member E, Member F, and Member
G. E owns all the stock of F, and F owns all the stock of G. Group EFG is on a cal-
endar year. During the taxable year 2009, E has current year earnings and profits of
$300,000 and F has current year earnings and profits of $500,000, both exclusive of
any amounts attributed from subsidiaries. Assume these amounts are attributable
entirely to items included in Group EFG’s 2009 combined unitary income. G has
current year earnings and profits of $400,000. However, $50,000 of this amount is
attributable to overseas operations, the income from which was not included in com-
bined unitary income under the water’s edge rules. Assume none of the corpora-
tions made distributions in 2009. F’s total current year earnings and profits are
$850,000 (= $500,000 + ($400,000 - $50,000 attributed from G)), and E’s current
year earnings and profits are $1,150,000 (= $300,000 + $850,000 attributed from F).

(h) Allocation of expenses and deductions. 1. Combined uni-
tary income shall exclude any expenses or deductions that are di-
rectly or indirectly related to income that is not subject to combi-
nation. If any expense or amount otherwise deductible is indi-
rectly related both to income subject to combination and income
not subject to combination, a reasonable proportion of the ex-
pense or amount shall be allocated to each type of income, in
light of all the facts and circumstances.

2. The allocation in subd. 1. shall be made according to the
methods required or allowed for federal income tax purposes un-
der the applicable sections of the Internal Revenue Code, includ-
ing their corresponding regulations, except that section 265 of the
Internal Revenue Code and its corresponding regulations are
modified as provided in s. 71.26 (3) (L), Stats. For example, and
without limitation, the allocation may be required under section
482 of the Internal Revenue Code or, for an expense related to for-
eign source income, under sections 861 to 865 of the Internal
Revenue Code.

3. For purposes of applying this paragraph, a combined
group member’s income from outside the unitary business shall
be treated as income of an affiliated corporation, and if a com-
bined group member has U.S. source income excluded from the
unitary combination under s. Tax 2.61 (4) (f), that U.S. source in-
come shall be treated as foreign source income.

(7) APPORTIONMENT OF COMBINED UNITARY INCOME. A
combined group is considered to be a single taxpayer for pur-
poses of determining whether it is engaged in business both
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within and outside Wisconsin. For combined groups engaged in
business both within and outside Wisconsin, the combined uni-
tary income is apportioned to the combined group members as
provided in s. 71.255 (5), Stats. Under this section, each mem-
ber’s share of the combined unitary income is the product of the
combined unitary income and the member’s modified sales factor
ratio. The following rules apply to this computation:

(a) Numerator of modified sales factor. 1. For combined
group members required to use the sales factor as provided in s.
71.25 (6) and (9), Stats., the numerator of the member’s modified
sales factor ratio is the numerator of its sales factor as determined
under s. 71.25 (9), Stats., and s. Tax 2.39 as if it were not a mem-
ber of a combined group, except as provided in subd. 5. and pars.
(c) to (e).

2. For combined group members that are insurers subject to
tax under subch. VII of ch. 71, Stats., the numerator of the mem-
ber’s modified sales factor is the numerator of its premiums fac-
tor as determined under s. 71.45 (3) (a), Stats., as if it were not a
member of a combined group, except as provided in subd. 5. and
pars. (d) and (e).

3. For combined group members that are “financial organi-
zations” as defined in s. 71.25 (10), Stats., the numerator of the
member’s modified sales factor is the numerator of its receipts
factor as determined under ss. Tax 2.49 or 2.495, as applicable, as
if it were not a member of a combined group, except as provided
in subd. 5. and pars. (c) to (e).

4. For combined group members that are required to appor-
tion their income using more than one factor under s. 71.25 (10),
Stats., and ss. Tax 2.46, 2.465, 2.47, 2.475, 2.48, 2.50, or 2.502,
the numerator of the member’s modified sales factor is deter-
mined as provided in par. (g).

5. The numerator of the modified sales factor may not in-
clude sales, premiums, or receipts which are not included in the
combined unitary income as computed in sub. (6).

(b) Denominator of modified sales factor. The denominator
of a combined group member’s modified sales factor ratio is the
sum of the separate company denominators of each combined
group member, so that each member of the combined group has
the same modified sales factor denominator. Each combined
group member’s separate company denominator is determined as
follows:

1. For combined group members required to use the sales
factor as provided in s. 71.25 (6) and (9), Stats., the member’s
separate company denominator for purposes of the modified
sales factor is the denominator of its sales factor as determined
under s. 71.25 (9), Stats., and s. Tax 2.39 as if it were not a mem-
ber of a combined group, except as provided in subd. 5. and pars.
(d) and (e).

2. For combined group members that are insurers subject to
tax under subch. VII of ch. 71, Stats., the member’s separate
company denominator for purposes of the modified sales factor is
the denominator of its premiums factor as determined under s.
71.45 (3) (a), Stats., as if it were not a member of a combined
group, except as provided in subd. 5. and pars. (d) and (e).

3. For combined group members that are “financial organi-
zations” as defined in s. 71.25 (10), Stats., the member’s separate
company denominator for purposes of the modified sales factor is
the denominator of its receipts factor as determined under ss. Tax
2.49 or 2.495, as applicable, as if it were not a member of a com-
bined group, except as provided in subd. 5. and pars. (d) and (e).

4. For combined group members that are required to appor-
tion their income using more than one factor under s. 71.25 (10),
Stats., and ss. Tax 2.46, 2.465, 2.47, 2.475, 2.48, 2.50, or 2.502,
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the member’s separate company denominator for purposes of the
modified sales factor is determined as provided in par. (g).

5. The separate company denominator for purposes of the
modified sales factor may not include sales, premiums, or re-
ceipts which are not included in the combined unitary income as
computed under sub. (6).

(¢) Throwback sales. 1f a combined group member’s sale of
tangible personal property is destined for a state in which any
member of the combined group has nexus under the standards set
forth in s. Tax 2.82, and that nexus relates to the unitary business,
the sale may not be included in the numerator of the member’s
modified sales factor. If a combined group member is subject to
the controlled group election, that member’s numerator shall not
include sales destined for a state in which any member of the
combined group has nexus under the standards set forth in s. Tax
2.82.

(d) Intercompany transactions. 1. Any transaction between
members of the same combined group shall be excluded from the
numerator and denominator of the modified sales factor. How-
ever, if the seller subsequently recognizes income or loss from the
intercompany transaction under the provisions of s. 71.255 (4)
(g), Stats., and sub. (6) (b), the seller’s modified sales factor shall
include any factors corresponding to that income or loss in the
year it recognizes the income or loss.

2. If a combined group member sells an item or service to
another combined group member and the purchaser subsequently
resells it to a third party outside of the combined group, the situs
of the sale between the combined group members and the sale
from the purchasing member to the third party shall both be de-
termined based on the situs of the sale from the purchasing mem-
ber to the third party, and the purchasing member shall exclude
from the numerator and denominator of the modified sales factor
the amount the selling member already included under subd. 1.
attributable to the item or service that was resold.

Example: Combined Group YZ consists of Member Y and Member Z. Group
YZ is on a calendar year. On December 30, 2009, Y sells a widget with a cost of
$400 to Z, for $600. Y ships the widget to Z’s warehouse in Wisconsin. On January
30, 2010, Z resells the widget to Q, an unrelated third party, for $700. Z ships the
widget to Q’s headquarters in Illinois. Assume both the sale by Y and the sale by Z
are subject to combination, and assume that Z has nexus in Illinois. In 2009, Y did
not recognize any gain on the sale to Z because the gain was deferred under the pro-
visions of s. 71.255 (4) (g), Stats., and sub. (6) (b). Since the gain on the sale was not
recognized, Y cannot include the $600 sale in its apportionment factors for 2009. In
2010, the year the widget was resold by Z, Y must include its $200 of gain on the
sale to Z (= $600 - $400) in combined unitary income. Y must also include the sale
amount of $600 in the modified sales factor denominator for 2010. Z must include
its $100 gain on the sale to Q (= $700 - $600) in combined unitary income for 2010.
However, since $600 of Z’s sales price has already been included in the combined
group’s modified sales factor, Z may only include $100 of the sale amount in the
modified sales factor denominator. Neither Y nor Z include these amounts in their
modified sales factor numerators since both sales have a situs in Illinois where Z has
nexus. Under the provisions of par. (c), Z’s nexus in Illinois applies to both itself
and Y for purposes of applying the throwback rule.

3. If an item or service is sold between more than two com-
bined group members before it is sold to a customer outside of
the combined group, the situs of these intercompany sales shall
be the situs of the ultimate sale to the customer outside of the
combined group, and each purchasing combined group member
shall exclude from the numerator and denominator of the modi-
fied sales factor the amount its selling member already included

under subd. 1.

(e) Pass-through entities. A combined group member’s nu-
merator and denominator for purposes of the modified sales fac-
tor generally includes the apportionment factors of pass-through
entities owned directly or indirectly by the member, in proportion
to the combined group member’s distributive share of the pass-
through entity’s net income or loss included in the combined uni-
tary income. However, a combined group member’s modified
sales factor may not include apportionment factors of a real estate
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investment trust, regulated investment company, real estate mort-
gage investment conduit, or financial asset securitization invest-
ment trust. Additionally, subds. 1. and 2. apply in order to avoid
duplication. For purposes of subds. 1. and 2., “sale” includes
sales as defined in s. 71.25 (9), Stats., premiums under s. 71.45
(3) (a), Stats., or receipts under ss. Tax 2.49 or 2.495, as applica-
ble, which would otherwise be included in a combined group
member’s modified sales factor.

1. If a sale is made by a combined group member to a pass-
through entity which is more than 50 percent owned, directly or
indirectly, by members of the combined group as provided in
subd. 3., the selling member shall subtract from its modified sales
factor numerator and denominator, as applicable, an amount
equal to the gross receipts of the sale multiplied by the sum of all
combined group members’ interests in the pass-through entity as
of the date of the sale. This subdivision applies to the extent the
gross receipts of the sale are otherwise includable in combined
unitary income. For purposes of this subdivision, a combined
group member’s interest in the pass-through entity as of the date
of the sale means the percentage of the pass-through entity’s in-
come or loss that is allocable to the member in the taxable year of
the sale.

Examples: 1) Combined Group LM consists of Member L and Member M. L
owns a 40% interest in Partnership P. M owns a 60% interest in Partnership P. On
March 1, 2010, L sells a widget to Partnership P for $10,000, and this sale is includ-
able in Group LM’s combined unitary income. In its computation of apportionment
factors for 2010, L must subtract an amount of $10,000 (= $10,000 x (40% + 60%))
from the modified sales factor denominator and, if applicable, from its numerator.

2) Assume the same facts as Example 1, except that Member L owns a 25% inter-
est and M owns a 50% interest in Partnership P. In its computation of apportion-
ment factors for 2010, L must subtract an amount of $7,500 (= $10,000 x (25% +
50%)) from the modified sales factor denominator and, if applicable, from its
numerator.

2. If a sale is made by a pass-through entity to a combined
group member and more than 50 percent of the pass-through en-
tity is directly or indirectly owned by members of the combined
group as provided in subd. 3., each member with an interest in the
pass-through entity shall subtract from its modified sales factor
numerator and denominator, as applicable, any amount attribut-
able to the sale. This subdivision applies to the extent the gross
receipts of the sale are otherwise includable in combined unitary
income.

Example: Combined Group ST consists of Member S and Member T. S owns a
20% interest in Partnership R. T owns an 80% interest in Partnership R. On Octo-
ber 1, 2010, Partnership R sells a widget to S for $20,000, and this sale is includable
in Group ST’s combined unitary income. In its computation of apportionment fac-
tors for 2010, S must subtract an amount of $4,000 (= $20,000 x 20%) from its sales
factor denominator and, if applicable, from its numerator. Similarly, T must subtract
an amount of $16,000 (= $20,000 x 80%) from its sales factor denominator and, if
applicable, from its numerator.

3. For purposes of subds. 1. and 2., a pass-through entity is
owned more than 50 percent by combined group members if the
aggregate amount of the combined group members’ interests in
the pass-through entity, without regard to any agreement to allo-
cate gains or losses on a basis other than their capital interests, is
more than 50 percent, or the combined group members taken as a
whole have more than 50 percent of the management rights of the
pass-through entity, as evidenced by the terms of the agreement
under which the pass-through entity was formed, voting rights,
provisions of state or federal law, or otherwise.

(f) Special rules for zeroes and negative numbers in factors.
This paragraph applies the special rules in ss. 71.25 (6m) and
71.45 (3e), Stats., to combined group members as follows:

1. If both the numerator and denominator of a member’s
modified sales factor are zero, none of the combined unitary in-
come shall be apportioned to the member. The member’s sepa-
rate company denominator has no effect on this determination.

2. If the numerator of a member’s modified sales factor is a
negative number, none of the combined unitary income shall be
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apportioned to the member. The member’s separate company de-
nominator has no effect on this determination.

3. If the numerator of a member’s modified sales factor is a
positive number and the denominator is a negative number or
zero, all of the combined unitary income shall be apportioned to
the member. The member’s separate company denominator has
no effect on this determination. If this subdivision would result
in apportioning all of the combined unitary income to more than
one member, the combined unitary income shall be apportioned
to the members having positive modified sales factor numerators
in proportion to the amounts of their numerators.

Example: Combined Group XY consists of Member X and Member Y. In its
taxable year 2009, Group XY has combined unitary income of $50,000. X and Y
have the following apportionment factors:

Member X Member Y
Modified Sales Factor $5,000 $15,000
Numerator
Separate Company ($10,000) $5.000
Denominator

The modified sales factor denominator, or sum of the separate company denomi-
nators, is ($5,000). The amount of combined unitary income that would be appor-
tioned to X is $12,500 (= $50,000 x ($5,000 / $20,000)). The combined unitary in-
come that would be apportioned to Y is $37,500 (= $50,000 x ($15,000 / $20,000)).

(g) Multiple factor formulas. If a combined group member is
required under s. 71.25 (10), Stats., to use an apportionment for-
mula prescribed in ss. Tax 2.46, 2.465, 2.47, 2.475, 2.48, 2.50, or
2.502, the member’s modified sales factor is computed as
follows:

1. The numerator of the modified sales factor is the product
of the member’s apportionment percentage computed under ss.
Tax 2.46, 2.465, 2.47, 2.475, 2.48, 2.50, or 2.502, as applicable,
as if the member were not a member of a combined group except
as provided in subds. 3. to 5., and the member’s separate com-
pany denominator determined in subd. 2.

2. Except as provided in subds. 3. to 5., the member’s sepa-
rate company denominator for purposes of the modified sales fac-
tor is the member’s total company sales that would be includable
in the sales factor computed under s. 71.25 (9), Stats., as if the
member were required to use the sales factor and were not a
member of a combined group.

3. Neither the numerator nor denominator shall include
amounts that are not included in or directly related to income in-
cluded in the combined unitary income as computed under sub.
(6).

4. Intercompany transactions shall be excluded or recognized
in the numerator and denominator, as applicable, in the manner
described in par. (d).

5. To the extent the computation in this paragraph involves
the sales factor as provided in s. 71.25 (9), Stats., the provisions
of pars. (c) and (e) apply.

(h) Alternative apportionment. A qualifying combined group
may petition the department to use an alternative apportionment
method, as provided in s. Tax 2.64.

(1) Apportionment factors for dual-sourced income. 1If a cor-
poration is eligible to exclude foreign source income from com-
bined unitary income under sub. (4) (d) to (f) and the Internal
Revenue Code requires the corporation to source a transaction
both within the United States and without the United States, the
corporation shall exclude from its modified sales factor any
amounts attributable to the portion of the transaction that consti-
tutes foreign source income under sub. (4) (c). The amounts ex-
cluded from the modified sales factor under this paragraph shall
be the amounts includable in the modified sales factor as if the
transaction was sourced entirely within the United States, multi-
plied by the percentage of the transaction’s gross receipts that
constitutes foreign source income under sub. (4) (c).
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(8) INCOME COMPUTATION FOR GROUPS DOING BUSINESS
SOLELY IN WISCONSIN. For combined groups that are engaged in
business solely in Wisconsin, and therefore not eligible to use ap-
portionment, each member’s net income subject to combination
is determined on a separate entity basis and then adjusted to re-
flect the member’s status as a combined group member. These
incomes are added together to arrive at the combined unitary in-
come. Therefore, if some combined group members have net in-
come from the unitary business and others in the same group
have net loss from the unitary business, the combined group’s tax
liability is based on the total aggregate net income or loss of the
unitary business. When each member computes its share of the
combined unitary income, the provisions of sub. (6) apply, except
that the modifications in pars. (a) to (d) are required:

(a) Intercompany transactions. To the extent that sub. (6) (b)
does not apply, intercompany transactions that consist of interest
or other expenses paid, accrued, or incurred by one member to
another are disregarded so that they neither increase nor decrease
a member’s net income or loss. This paragraph does not apply to
intercompany transactions which occurred in taxable years be-
ginning before January 1, 2009 or to intercompany transactions
where the income, expense, gain, or loss would not otherwise be
subject to combination.

(b) Capital gains and losses. 1. The net capital gain or loss,
after applying any sharable net capital loss carryover, is first de-
termined for the combined group as a whole in the manner de-
scribed in sub. (6) (c) 1. to 3. If the result is a net capital gain for
the group, the net capital gain is assigned to the members that
would have a net capital gain from the unitary business if they
were not members of the combined group, in proportion to the
amount of that net capital gain. If the result is a net capital loss
for the group, the net capital loss is assigned to the members that
would have a net capital loss from the unitary business if they
were not members of the combined group, in proportion to the
amount of that net capital loss.

Note: See Example 2 under sub. (6) (c) 4. for an example of this assignment
method.

2. After applying subd. 1., each member computes its net
capital gain or loss from separate entity items and applies the pro-
visions of sub. (6) (c) 5. to 7., except that in applying the provi-
sions of sub. (6) (c) 6., the applicable apportionment percentage
is one hundred percent.

(c) Basis adjustments. A combined group member’s basis in
stock of a subsidiary that is a member of the same combined
group shall be adjusted in the manner prescribed in sub. (6) (f).
Intercompany interest and other expenses shall be included in
these adjustments, even if those transactions were disregarded in
the computation of the member’s income for the taxable year as
provided in par. (a).

(d) Earnings and profits. A combined group member’s earn-
ings and profits shall be adjusted to reflect the undistributed earn-
ings and profits of a subsidiary that is a member of the same com-
bined group in the manner prescribed in sub. (6) (g). Intercom-
pany interest and other expenses shall be included in these adjust-
ments, even if those transactions were disregarded in the compu-
tation of the member’s income for the taxable year as provided in
par. (a).

(9) NET BUSINESS LOSSES. A combined group member may
carry forward its net business loss as provided in ss. 71.26 (4) and
71.45 (4), Stats. A net business loss carryforward is an attribute
of the separate corporation rather than of the combined group.
However, s. 71.255 (6) (b) and (bm), Stats., provides that a com-
bined group member may share all or a portion of its net business
loss carryforward with the other members of its combined group
if certain conditions are met. This subsection explains which net
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business loss carryforwards are sharable, how to compute the
sharable amount, and how to apply the shared losses. The follow-
ing rules apply:

(a) Sharable loss carryforwards. A combined group member
may share its net business loss carryforward incurred in a taxable
year beginning on or after January 1, 2009 with other combined
group members to the extent that all of the following conditions
are met:

1. The net business loss is attributable to combined unitary
income included in a combined report.

2. The member originally computed the net business loss in
the combined report for the same combined group as the com-
bined group that will use the shared loss carryforward, regardless
of whether corporations have joined or left the combined group
in the intervening years.

3. The member is still a member of the combined group de-
scribed in subd. 2. for the year the loss carryforward will be
shared.

(b) Non-sharable loss carryforwards. A combined group
member’s net business loss carryforward incurred in a taxable
year beginning on or after January 1, 2009 that cannot be shared
with other combined group members includes amounts attribut-
able to the following:

2. Net business losses attributable to separate entity items.

3. Net business losses attributable to a different unitary
business.

(¢) Order of carryforwards. A combined group member shall
apply net business loss carryforwards in the following order:

1. Net business loss carryforwards incurred by that same
member in taxable years beginning before January 1, 2009, in the
order that the underlying net business losses were incurred.

2. Sharable and non-sharable net business loss carryforwards
under par. (d) incurred in taxable years beginning on or after Jan-
uary 1, 2009, in the order that the underlying net business losses
were incurred. If the net business loss carryforward to be used
consists of both a sharable amount and a non-sharable amount in-
curred in the same taxable year, the amount of sharable and non-
sharable carryforward used shall be determined on a pro rata ba-
sis according to the amount of each type of carryforward avail-
able from that year.

3. For loss carryforwards shared in a taxable year that begins
after December 31, 2011, pre-2009 net business loss carryfor-
wards under par. (dm).

Example: Combined Group EFG consists of Member E, Member F, and Member
G. E has the following loss carryforwards:

Year Incurred Sharable Carryforward Non-sharable
Carryforward
2008 - ($10,000)
2009 (86,000) (52,000

In 2010, E’s share of combined unitary income plus its separate entity items equal
$14,000. After using its carryforwards to offset this income, E has $4,000 of re-
maining net business loss carryforward (= ($10,000) + ($6,000) + ($2,000) +
$14,000). Of this amount, a portion is a sharable carryforward that may be applied
against F and G’s shares of combined unitary income in the manner described in par.
(d). Since loss carryforwards are applied in the order incurred, the $10,000 carry-
forward from 2008 is used in its entirety, and $4,000 of the 2009 carryforward is
used. The portion of E’s remaining carryforward from 2009 that is sharable is
$3,000 (= $4,000 x [$6,000 / $8,000]) and the portion that is non-sharable is $1,000
(= 4,000 x [$2,000 / $8,000]).

In 2012, E has the following loss carryforwards:

Year Incurred Sharable Carryforward Non-sharable
Carryforward
2009 ($3,000) ($1,000)
2010 - -
2011 ($4,000) ($6,000)

In addition, in 2012 E received a pre-2009 net business loss carryforward of
$3,000 ($60,000 x 5%) from Member F. E’s share of combined unitary income plus
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its separate entity items for 2012 equal $16,000. After using its carryforwards to
offset this income, E has $1,000 of remaining net business loss carryforward (=
(83,000) + ($1,000) + ($4,000) + ($6,000) + ($3,000) + $16,000). Since the loss
carryforwards are first applied to the net business loss carryforwards incurred in
2009 and after, the $4,000 carryforward from 2009 and the $10,000 carryforward
from 2011 are used in their entirety. The remaining $2,000 of loss carryforwards are
applied to the pre-2009 net business loss carryforward. The remaining pre-2009 net
business loss carryforward is $1,000.

(d) Method of sharing. The amount of net business loss carry-
forward under par. (c) 2. eligible for sharing shall be computed
and assigned as follows:

1. Each combined group member shall first apply its total
available net business loss carryforward against its total Wiscon-
sin income as computed under sub. (5) (a) to (g), including net in-
come or loss attributable to separate entity items. A combined
group member’s net business loss carryforward shall be consid-
ered used against its net income from separate entity items before
its share of combined unitary income.

2. Each member shall then separate any remaining net busi-
ness loss carryforward into the sharable amount and the non-
sharable amount, as applicable, using the ordering rules in par.
(c). The sharable net business loss carryforward amounts for
each combined group member shall then be aggregated, except
that any combined group member that elects not to share its
sharable amount as provided in par. (h) may exclude some or all
of its sharable amount from the aggregate sharable amount.

3. Except as provided in par. (g), relating to insurance com-
panies, the aggregate sharable amount shall be assigned to each
combined group member in proportion to its share of combined
unitary income as computed in subs. (6) to (8), net of any losses
from separate entity items or loss carryforwards already applied.
The sharable amount may only be assigned to a member to the ex-
tent the member’s share of combined unitary income has not al-
ready been offset by losses taken into account under subd. 1. An
amount may not be assigned to a combined group member whose
share of combined unitary income, net of any losses already ap-
plied by the member under subd. 1., is zero or less.

4. Any remaining sharable amount remains an attribute of
the corporation that originally incurred the loss. The aggregate
sharable amount used under subd. 3. shall be considered used
proportionately from the sharable net business loss carryforwards
of the corporations which contributed to the aggregate sharable
amount.

Example: Combined Group ABCD consists of Member A, Member B, Member
C, and Member D. The corporations have the following net business loss carryfor-
wards and net income amounts in 2010:

Member Member Member Member
A B C D

Net business loss car-
ryforward — 1/1/2010 ($28,000) ($24,000) ($1,000) $0
Share of combined $3,000 $10,000 | $20,000 | $20,000
unitary income
Net income from sep- | ¢, 5 ($2,000) $3,000 | ($15,000)
arate entity items
Remaining net
business loss ($24,000) ($16,000) $0 $0
carryforward

Assume all of A and B’s net business loss carryforwards are sharable. The aggre-
gate sharable amount is $40,000 (= $24,000 + $16,000). This amount may be allo-
cated to C and D based upon their respective shares of combined unitary income af-
ter applying any losses from separate entity items. C’s adjusted share of combined
unitary income is $20,000 (its $1,000 carryforward is considered used against its
$3,000 net income from separate entity items before its share of combined unitary
income) and D’s adjusted share of combined unitary income is $5,000 (= $20,000 -
$15,000). The aggregate sharable amount exceeds the sum of C and D’s adjusted
shares of the combined unitary income, which is $25,000 (= $20,000 + $5,000).
Thus, C and D’s adjusted shares of combined unitary income are fully offset by the
aggregate sharable amount.

After the aggregate sharable amount is applied, the remaining aggregate sharable
amount is $15,000 (= $40,000 - $25,000). Since the remaining sharable amount re-
mains an attribute of the corporation that originally incurred the loss, at the end of
2010, A would have $9,000 (= $15,000 x ($24,000 / $40,000)) in remaining net
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business loss carryforward, and B would have $6,000 (= $15,000 x ($16,000 /
$40,000)) in remaining net business loss carryforward.

(dm) Pre-2009 net business loss carryforwards. 1. For a
combined group member’s first taxable year beginning after De-
cember 31, 2011, the member may, after using the pre-2009 net
business loss carryforward to offset its own income for the tax-
able year, and after using sharable losses to offset its own income
for the taxable year, use 5 percent of the pre-2009 net business
loss carryforward to offset the income of all other members of the
combined group for the taxable year and for each of the 19 subse-
quent taxable years.

Example: Member A of Wisconsin Combined Group ABC has pre-2009 net
business loss carryforwards of $100 million as of December 31, 2008. A’s share of
the combined group’s income is $2 million in 2009, $3 million in 2010, and $5 mil-
lion in 2011. A’s one-time calculation of the annual 5% sharable amount is $4.5
million, computed as follows: [$100 million pre-2009 net business loss carryfor-
ward less the taxable income offset by the net business loss carryforward ($2 million
in 2009, $3 million in 2010, and $5 million in 2011) multiplied by 5 percent].

In 2012 Member A’s share of the combined group’s Wisconsin income is $1 mil-
lion. Member A first applies its pre-2009 net business loss carry-forward against its
$1 million share of the combined group’s Wisconsin income. The remaining mem-
bers of the group may use the $4.5 million sharable loss to offset the remaining
group income on a proportionate basis. Assuming the combined group has enough
income in 2012 to fully use the entire $4.5 million in pre-2009 net business loss car-
ryforward, the pre-2009 net business loss carryforward available in 2013 is $84.5
million ($90 million total sharable loss less $1 million of Member A’s income offset
by the net business loss carry-forward, less $4.5 million sharable loss utilized by the
corporation in 2012). If Member A’s share of the combined group’s income is $0
for all the remaining years of the pre-2009 carry-forward, and the remaining mem-
bers of the combined group were eligible to share the full $4.5 million net business
loss carry-forward each year, the sharable pre-2009 net business loss available in
2031 will be $3.5 million ($4.5 million annual sharable loss computed in 2012 less
$1 million loss used by Member A in 2012).

2. Except as provided in par. (g), relating to insurance com-
panies, the sharable pre-2009 net business loss carryforward un-
der subd. 1. shall be assigned to each combined group member in
proportion to its share of combined unitary income as computed
in subs. (6) to (8), net of any losses from separate entity items or
loss carryforwards already applied. An amount may not be as-
signed to a combined group member whose share of combined
unitary income is zero or less. Any remaining sharable amount
becomes part of the combined group’s pre-2009 net business loss
carryforward that may be shared by all combined group members
in subsequent years.

Example: Member D of Combined Group DEF has a pre-2009 net business loss
carry-forward of $2 million as of January 1, 2012. The 5% sharable amount allowed
to members E and F in each year for taxable years 2012 through 2031 is $100,000
($2 million net business loss carryforward multiplied by 5%). Member E’s propor-
tional share of the $100,000 sharable net business loss in 2012 is $30,000. After us-
ing all other allowable losses, Member E has $20,000 in income remaining to offset
against its share of the pre-2009 net business loss carryforward. The remaining
$10,000 net business loss carryforward not used by Member E in 2012 becomes part
of the combined group’s pre-2009 net business loss carryforward that may be shared
by all combined group members in 2013 and is in addition to the 5% net business
loss carryforward previously computed. As a result, the net business loss carryfor-
ward available in 2013 is $110,000 ($100,000 combined group yearly sharable loss
plus Member E’s $10,000 proportional share of the $100,000 loss in 2012 that was
not fully utilized by Member E in 2012).

3. Notwithstanding the provisions of ss. 71.26 (4) (a) and
71.45 (4) (a), Stats., under ss. 71.26 (4) (b) and 71.45 (4) (b),
Stats., any unused pre-2009 net business loss carryforward under
subd. 1. may be offset against the income of the members of the
combined group for the 20 taxable years that begin after Decem-
ber 31, 2011.

Example: As of December 31, 2008, Member G of Combined Group GHI has a
loss carryforward of $30,000 that is in the 14™ year of the 15 year carryforward pe-
riod under s. 71.26 (4) (a), Stats. Member G does not have any income to offset the
$30,000 loss carryforward in its taxable years beginning in 2009, 2010, or 2011.
For taxable years beginning on or after January 1, 2012, Member G is allowed to use
the $30,000 pre-2009 net business loss carryforward to offset any of its own income
first, then offset its proportional share of Combined Group GHI’s income, and fi-
nally, any remaining loss may be shared proportionately among the other members
of Combined Group GHI. Under s. 71.26 (4) (b), Stats., Member G’s pre-2009 net
business loss carryforward of $30,000 begins a new carryforward period of 20 years
from its taxable year beginning in 2012.

(e) Departing combined group members. Except as provided
in subds. 1. and 2., if a corporation leaves a combined group or is
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no longer eligible to be a combined group member, the corpora-
tion’s remaining net business loss carryforward may not be
shared with any other combined groups but shall be available
only to that corporation. The following exceptions apply:

1. If a subgroup of two or more corporations leaves a com-
bined group on the same date and immediately thereafter the cor-
porations become a separate combined group or together become
members of a new combined group, those corporations may
share their remaining sharable net business loss carryforwards at-
tributable to the former combined group with one another. For
purposes of the computations in par. (d), the new combined
group’s combined unitary income shall be used in place of the
former combined group’s combined unitary income. This subdi-
vision also applies to combined groups that merge to become a
new combined group by operation of the controlled group elec-
tion as described in s. Tax 2.63 (2) (¢).

2. If a corporation leaves a combined group or is no longer
eligible to be a combined group member, but subsequently re-
joins the combined group, the corporation may share its net busi-
ness loss carryforward with that combined group to the extent the
carryforward otherwise qualifies as a sharable loss carryforward
under par. (a).

(f) New combined group members. If anew member joins the
combined group or is formed within the combined group, the
member may use the net business loss carryforwards shared by
other combined group members in the same manner as described
in this subsection, even if those losses originated before the new
member was part of the group.

(g) Special rules for insurance companies. Unders. 71.45 (4),
Stats., the net business loss of an insurance company cannot in-
clude the dividends received deduction provided in s. 71.26 (3)
(j), Stats. Further, an insurance company may not use net busi-
ness loss carryforwards in cases where its franchise or income tax
liability is limited by two percent of its gross premiums as pro-
vided in s. 71.46 (3), Stats. Therefore, the following rules apply:

1. For purposes of applying s. 71.45 (4), Stats., if a dividend
qualified for both the dividends received deduction under s. 71.26
(3) (j), Stats., and the elimination of dividends under sub. (6) (e),
the dividend is considered to be eliminated under sub. (6) (e)
rather than deducted under s. 71.26 (3) (j), Stats.

2. If an insurance company is a member of a combined group
that is engaged in business both within and outside Wisconsin
and has a net business loss, the dividends received deduction that
shall be added back to that loss includes the insurance company’s
apportioned share of the total dividends received deduction
which was deducted from the combined unitary income under s.
71.26 (3) (j), Stats., regardless of whether the insurance company
was the combined group member which received the dividend.

3. If an insurance company is a combined group member and
its tax liability measured by its total Wisconsin net income as
provided in sub. (5), including any net business loss carryfor-
wards available from other combined group members, exceeds
two percent of its gross premiums as defined in s. 76.62, Stats.,
plus 7.9 percent of the income described in sub. (5) (f), its tax li-
ability shall be limited to two percent of the gross premiums plus
7.9 percent of the income described in sub. (5) (f). If the insur-
ance company’s tax liability is limited in this manner, its business
loss carryforwards may not be shared with any other combined
group members, and if the group is otherwise sharing loss carry-
forwards, loss carryforwards may not be assigned to the insur-
ance company.

(h) Elections. 1. Although a combined group member is en-
titled to the benefit of a net business loss carryforward, the mem-
ber may elect not to use a portion or any of the available net busi-
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ness loss carryforward for a taxable year. This election does not
reduce the amount of carryforward available for the following
taxable year nor suspend the carryforward period provided in ss.
71.26 (4) and 71.45 (4), Stats.

2. A combined group member may also elect not to share a
portion or any of its sharable net business loss carryforward with
other combined group members. However, if the corporation
shares any part of its sharable net business loss carryforward, the
shared amount shall be divided among all members in the manner
prescribed in this subsection, except as otherwise provided in
pars. (d), (e) 1., and (g) 3. A combined group member’s election
under this subdivision is effective only for the taxable year in
which the election is made and shall have no effect on the mem-
ber’s ability to share net business loss carryforwards in future tax-
able years.

(1) Applicability of Internal Revenue Code. 1. Notwithstand-
ing the provisions of this subsection, the total amount of net busi-
ness loss carryforward that may be used by a combined group
member or shared with other combined group members for a tax-
able year is limited by section 382 of the Internal Revenue Code
as provided in s. 71.26 (3) (n), Stats. Section 382 of the Internal
Revenue Code shall be applied without regard to the federal con-
solidated return regulations under section 1502 of the Internal
Revenue Code.

2. If a combined group member is acquired by another com-
bined group member, section 381 of the Internal Revenue Code
controls whether the acquiring corporation may succeed to the
target corporation’s net business loss carryforwards. Wisconsin
follows section 381 of the Internal Revenue Code, but modifies it
ins. 71.26 (3) (n), Stats., so that it applies to Wisconsin net busi-
ness loss carryforwards instead of federal net operating loss car-
ryovers. If the acquirer succeeds to the target corporation’s net
business loss carryforwards, the target corporation’s carryfor-
wards shall be treated as originally incurred by the acquiring cor-
poration and shall maintain their character as sharable or non-
sharable.

3. The separate return limitation year provisions of the fed-
eral regulations under section 1502 of the Internal Revenue Code
do not apply to net business loss carryforwards. The provisions
of this subsection apply in place of these limitations.

(10) CREDITS. A credit is an attribute of the separate corpo-
ration rather than of the combined group, and credits are com-
puted for each corporation separately. However, s. 71.255 (6) (c),
Stats., provides that a combined group member may share all or a
portion of its research credits with the other members of the com-
bined group. For purposes of this subsection, the term “research
credit” means only the research expense credit under ss. 71.28 (4)
or 71.47 (4), Stats., and the research facilities credit under ss.
71.28 (5) or 71.47 (5), Stats. This subsection explains how cred-
its are computed and applied as well as the special rules that ap-
ply to research credits.

(a) Nonrefundable credits other than research credits. A
combined group member’s nonrefundable credits other than re-
search credits, including carryforwards of those credits, may only
be used by that combined group member to offset the tax liability
attributable to its own taxable income as computed under sub.
(5).

(b) Refundable credits. Any refundable credits computed by
a combined group member shall be claimed on the combined re-
turn and refunded to the designated agent to the extent not used to
offset the total tax liability reported on the combined return.

(c) Sharing of research credits. If a combined group member
computes a research credit, or has a carryforward of a research
credit, the member may share a portion or all of the credit with
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the other members. For purposes of determining the sharable
amount, the provisions of sub. (9) (e) and (f) apply to available
research credits in the same manner as they apply to net business
loss carryforwards. Research credit carryforwards incurred in
taxable years beginning before January 1, 2009 are sharable to
the extent the corporation with the credits would have been a
member of the combined group had s. 71.255, Stats., been in ef-
fect and required combined reporting in those years. The method
of sharing these credits is as follows:

1. Each combined group member shall first apply its total
available credits, including its research credits, against its gross
tax liability, if any, including its tax liability attributable to sepa-
rate entity items. A combined group member’s available credits
shall be considered used against its tax liability from separate en-
tity items before its tax liability from its share of combined uni-
tary income. Available credits shall be used in the order specified
ins. 71.30 (3), Stats. A combined group member may elect to ap-
ply a carryforward of a research credit before applying the re-
search credit computed for the current taxable year.

2. Each member shall then separate any remaining available
research credit into the sharable and non-sharable amount, as ap-
plicable. The ordering rules provided in sub. (9) (c), relating to
net business loss carryforwards, also apply to research credit car-
ryforwards. The sharable research credits for each combined
group member shall then be aggregated, except that any com-
bined group member that elects not to share its sharable amount
may exclude some or all of its sharable amount from the aggre-
gate sharable amount.

3. The sharable amount shall be assigned to each combined
group member in proportion to its tax liability from its share of
combined unitary income. The sharable amount may only be as-
signed to a member to the extent the member’s tax liability from
combined unitary income has not already been offset by other
credits and carryforwards applied by that member under subd. 1.
An amount may not be assigned to a combined group member
whose tax liability from combined unitary income has been fully
offset by other credits.

4. Any remaining sharable amount remains an attribute of
the corporation that originally generated the credit. The aggre-
gate sharable amount used under subd. 3. shall be considered
used proportionately from the sharable research credits of the
corporations which contributed to the aggregate sharable
amount.

Example: Combined Group FGH consists of Member F, Member G, and Mem-
ber H. F, G, and H have the following amounts in 2010:

Member F Member G Member H
Current year research ($3,000)
expense credit
Current year economic ($17,000)
development credit
Research expense credit ($20,000) (16,000)
carryforward
Tax liability from combined $8,000 $5,000 $20,000
unitary income
Tax liability from separate $1.000 $2.000
entity items
Net tax $0 $0 $5,000
Remaining available ($15,000) ($10,000)
research expense credit

Assume all of the research expense credit carryforward is sharable. The aggre-
gate sharable amount is $25,000 (= $15,000 + $10,000). This amount may be as-
signed to H to the extent of its tax liability from its share of the combined unitary in-
come after applying its own credits. After H applies its own credits, the remaining
tax liability from combined unitary income is $5,000 (= ($17,000) + $2,000 +
$20,000; its $17,000 economic development credit is applied against tax liability
from separate entity items before tax liability from combined unitary items). Since
this amount is less than the aggregate sharable amount, the entire remainder of H’s
tax liability from combined unitary income ($5,000) is offset by the aggregate
sharable amount.
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After the aggregate sharable amount is applied, the remaining aggregate sharable
amount is $20,000 (= $25,000 - $5,000). Since the remaining sharable amount re-
mains an attribute of the corporation that originally generated the credit, at the end
of 2010, F would have $12,000 (= $20,000 x ($15,000 / $25,000)) in remaining re-
search credit carryforward, and G would have $8,000 (= $20,000 x ($10,000 /
$25,000)) in remaining research credit carryforward.

5. The provisions of sub. (9) (h), as they relate to elections
applicable to net business loss carryforwards, apply also to avail-
able research credits under this paragraph.

(d) Exception for funded research. 1f a combined group mem-
ber incurs expenses that are otherwise qualified research ex-
penses under section 41(d) of the Internal Revenue Code but for
the fact that the research is funded by another combined group
member, the expenses shall be considered qualified research ex-
penses of the combined group member performing the research,
and the reimbursement from the combined group member fund-
ing the research may not be considered a qualified research ex-
pense of the funding member. Regardless of where the funding
member is located, the research must be performed in this state to
qualify for the research credit for Wisconsin purposes.

Example: Combined Group AB consists of Member A and Member B. In Year
1, B performs research that would be “qualified research” under section 41(d) of the
Internal Revenue Code, except for the fact that A and B have entered into a contract
where A provides funding for all of B’s research at a markup of 10%. Neither A nor
B perform any other research. During Year 1, A paid B $220,000 for research ser-
vices, all of which would be “qualified research” for B if the research were not
funded by A. On AB’s Year 1 combined return, B may include $200,000 of quali-
fied research expenses (= $220,000 - $20,000 markup) in its computation of the re-
search credit. However, A may not compute any research credit. Since A and B are
members of the same combined group, the funding arrangement between A and B is
ignored for purposes of computing the research credit.

(e) Applicability of Internal Revenue Code. The provisions of
sub. (9) (i), as they relate to net business loss carryforwards, also
apply to carryforwards of credits under this subsection.

Note: Section Tax 2.61 interprets s. 71.255, Stats.

History: EmR1001: emerg. cr. eff. 1-15-10; CR 09-064: cr. Register April 2010
No. 652, eff. 5-1-10; CR 12-006: am. (9) (intro.), (a) (intro.), 1., (b) (intro.), . (9) (b)
1., r. and recr. (9) (c) Register July 2012 No. 679, eff. 8-1-12; CR 13-078: am. (7) (a)
4., (b) 4., (g) (intro.), 1. Register April 2014 No. 700, eff. 5-1-14; CR 16-046: am.
(9) (c) 3. (Example) Register January 2018 No. 745, eff. 2-1-18; CR 19-141: am. (4)
(b) 1., 4., (6) (a) 3., r. and recr. (7) (h) Register September 2020 No. 777, eff. 10-1-
20; correction in (6) (a) 3. made under s. 35.17, Stats., Register September 2020 No.

Cross Reference: See s. Tax 2.60 for definitions that relate to this section.

Tax 2.62 Unitary business. (1) SCOPE. Section 71.255
(2) (a), Stats., provides that a corporation engaged in a unitary
business with one or more other corporations in the same com-
monly controlled group is generally required to determine its
share of income from that unitary business using a combined re-
port. Section 71.255 (1) (n), Stats., defines “unitary business.”
The purpose of this section is to provide further interpretation of
the meaning of “unitary business.”

(2) GENERAL. A unitary business is a single, commonly con-
trolled economic enterprise for which the components of the en-
terprise are sufficiently interdependent, integrated, and interre-
lated through their activities to such a degree that if the enterprise
is doing business both within and outside a state, the state is per-
mitted under the U. S. Constitution to tax a fairly apportioned
share of the total net income of the enterprise.

(a) Commonly controlled. A unitary business may consist of
a single entity or a group of two or more related entities, includ-
ing corporations, tax-option corporations, partnerships, limited
liability companies, sole proprietorships, estates, and trusts. A
group of related entities may satisfy the commonly controlled re-
quirement of a unitary business if they are related in any of the
following ways:

1. The entities are related under the provisions of section 267
of the Internal Revenue Code which disallow losses on sales be-
tween related persons. By reference, this includes the rules in
section 707(b) of the Internal Revenue Code, relating to
partnerships.

Register December 2024 No. 828


http://docs.legis.wisconsin.gov/code/admin_code
https://docs-preview.legis.wisconsin.gov/document/register/828/B/toc

File inserted into Admin. Code 1-1-2025. May not be current beginning 1 month after insert date. For current adm. code see:
http://docs.legis.wisconsin.gov/code/admin_code

Tax 2.62

2. The entities are related under section 1563 of the Internal
Revenue Code, which defines a “controlled group of corpora-
tions” for federal income tax purposes.

3. The entities are corporations in the same “commonly con-
trolled group” for Wisconsin purposes. “Commonly controlled
group” has the meaning given in s. 71.255 (1) (c), Stats., as fur-
ther interpreted by s. Tax 2.61 (3).

(b) Components of enterprise. The components of a com-
monly controlled economic enterprise may consist either of divi-
sions of a single entity or of multiple entities, or both. For pur-
poses of this section, the term “participants” is used to describe
these components of an economic enterprise.

(c) Sufficiently interdependent, integrated, and interrelated.
1. In general, the participants in a commonly controlled eco-
nomic enterprise are considered a unitary business if their activi-
ties generate a synergy and mutual benefit that produces a shar-
ing or exchange of value among them and a significant flow of
value to the separate parts. Subsection (3) presents indicators
that sharing or exchange and flow of value are present.

2. The participants in a commonly controlled economic en-
terprise may also be considered a unitary business if there is
unity of operation and use, as further explained in sub. (4).

3. Under s. 71.255 (1) (n), Stats., the definition of “unitary
business” shall be construed to the broadest extent permitted by
the U.S. Constitution. Thus, case law provides additional guid-
ance to determine whether a unitary business exists. Subsection
(5) presents factors that have been considered by the U.S.
Supreme Court to be determinative of a unitary business.

(d) Fairly apportioned. If a unitary business has nexus in
Wisconsin and is doing business both within and outside Wiscon-
sin, an apportioned share of the unitary business’s net income is
taxable by Wisconsin under the rules of this paragraph. If a uni-
tary business is doing business only in Wisconsin, no apportion-
ment applies and all of the unitary business’s income is taxable
by Wisconsin unless specifically exempt. The following rules ap-
ply to the apportionment of income of a unitary business:

1. For any participant in the unitary business that is not a
member of a commonly controlled group of corporations as pro-
vided in s. Tax 2.61 (3), the participant’s income from the unitary
business is generally apportioned in the manner provided by ss.
Tax 2.39, 2.45, 2.46, 2.465, 2.47, 2.475, 2.48, 2.49, 2.495, 2.50,
or 2.502, as applicable. However, the participant may be required
to apportion its income under the combined reporting rules pro-
vided in s. Tax 2.61 if certain conditions apply, as further ex-
plained in s. Tax 2.61 (2) (f).

2. For any participant in the unitary business that is a mem-
ber of a commonly controlled group of corporations as provided
in s. Tax 2.61 (3), the participant’s income from the unitary busi-
ness shall be apportioned under the combined reporting rules
provided in s. Tax 2.61.

3. A corporation that is engaged in the unitary business may
have both apportionable income and nonapportionable income,
as provided in s. 71.25 (5), Stats.

(e) Members of unitary business that are not in combined
group. Itis possible that one or more members of a unitary busi-
ness may not be members of a combined group. Members of a
unitary business that may not be members of a combined group
include the following:

1. Individuals or entities that are considered “pass-through
entities” for purposes of combined reporting under s. 71.255 (1)
(m), Stats. This includes partnerships, limited liability compa-
nies treated as partnerships, tax-option corporations, estates,
trusts, real estate investment trusts, regulated investment compa-

Register December 2024 No. 828

WISCONSIN ADMINISTRATIVE CODE 48

nies, real estate mortgage investment conduits, and financial asset
securitization investment trusts.

2. Corporations whose net income and apportionment fac-
tors are not subject to combination under the water’s edge rules of
s. Tax 2.61 (4).

3. Corporations that are related under the rules of sections
267 or 1563 of the Internal Revenue Code but are not in a “com-
monly controlled group” as provided under s. Tax 2.61 (3).

(f) Members of combined group that are not in unitary busi-
ness. A combined group may include corporations that are not
engaged in a unitary business if the combined group’s designated
agent has properly made the controlled group election as pro-
vided in s. Tax 2.63.

(3) SHARING, EXCHANGE, AND FLOW OF VALUE. (a) General.
Participants in a commonly controlled economic enterprise have
sharing or exchange of value among them and a significant flow
of value to the separate parts, and thus are a unitary business, if
any of the following are true:

1. The participants in the enterprise contribute or are ex-
pected to contribute in a nontrivial way to each other’s
profitability.

2. Each participant in the enterprise is either dependent on,
or is depended upon by, one or more other participants in the en-
terprise for achieving one or more nontrivial business objectives.

3. The economic enterprise offers one or more participants
some economies of scale or economies of scope that benefit the
enterprise.

4. The prices charged on transactions between participants in
the enterprise are inconsistent with the arms-length principle.
However, if these prices are consistent with the arms-length prin-
ciple, that fact does not negate in any way the existence of a uni-
tary business (Exxon Corp. v. Dept. of Revenue of Wisconsin,
447 U.S. 207, 100 S. Ct. 2109 (1980)).

(b) Examples of flow of value. Activities between participants
that constitute a flow of value between them include any of the
following:

1. Assisting in acquisition of assets.

2. Assisting with filling personnel needs.

3. Lending funds, guaranteeing loans, or pledging assets.

4. Interplay in the area of corporate expansion, including but
not limited to common future planning or development of the
enterprise.

5. Providing technical assistance, general operational guid-
ance, or overall operational strategic advice.

6. Supervising.

7. Sharing use of trade names, patents, or other intellectual
property.

(4) UNITY OF OPERATION AND USE. This subsection explains
when participants in a commonly controlled economic enterprise
are considered a unitary business because they have unity of op-
eration and use.

(a) General. If the participants in a commonly controlled
economic enterprise have both unity of operation and unity of
use, they shall be considered engaged in a unitary business.

(b) Unity of operation. Unity of operation means there is
functional integration among the participants, and is evidenced
generally by shared support functions. Activities that indicate
unity of operation include:

1. Centralized purchasing, marketing, advertising, account-
ing, or research and development.

2. Intercorporate sales or leases, including equipment and
real estate.
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3. Intercorporate services, including administrative, data
management, computer support, employee benefits, human re-
sources, insurance, tax compliance, legal, financial, and cash
management services.

4. Intercorporate debts.

5. Intercorporate use of proprietary materials, including
trade names, trademarks, service marks, patents, copyrights, and
trade secrets.

(c) Unity of use. Unity of use is evidenced generally by cen-
tralized management or use of centralized policies. Factors that
indicate unity of use include:

1. Centralized executive force.

. Interlocking directorates or corporate officers.

. Intercompany employee transfers.

. Common employee and executive training programs.
. Common hiring and personnel policies.

. Common recruiting programs.

. Common employee handbooks.

8. Common employee benefit programs.

(5) FACTORS CONSIDERED BY U.S. SUPREME COURT. Since, as
provided in s. 71.255 (1) (n), Stats., the definition of “unitary
business” shall be construed to the broadest extent permitted by
the U.S. Constitution, case law provides further guidance to de-
termine whether a unitary business exists. Subsections (3) and
(4) are reflective of that case law. Factors that have been consid-
ered by the U.S. Supreme Court to be determinative of a unitary
business include:

(a) Unity of use and management (Butler Bros. v. McColgan,
315 U.S. 501, 508, 62 S. Ct. 701, 704 (1942)).

(b) A concrete relationship between the out-of-state and the
in-state activities that is established by the existence of the uni-
tary business (Container Corp. of America v. Franchise Tax Bd.
of California, 463 U.S. 159, 167, 103 S. Ct. 2983, 2941 (1983)).

(c) Functional integration, centralization of management, and
economies of scale (Mobil Oil Corp. v. Comm’r of Taxes of Ver-
mont, 445 U.S. 425, 438, 100 S. Ct. 1223, 1232 (1980)).

(d) Substantial mutual interdependence (F.W. Woolworth Co.
v. Taxation and Revenue Dept. of New Mexico, 458 U.S. 354,
371,102 S. Ct. 3128, 3139 (1982)).

(e) Some sharing or exchange of value not capable of precise
identification or measurement — beyond the mere flow of funds
arising out of a passive investment or a distinct business operation
(Container, 463 U.S. at 166, 103 S. Ct. at 2940).

(6) PRESUMPTIONS. The presumptions in pars. (a) to (g) ap-
ply when determining whether participants in a commonly con-
trolled economic enterprise are considered a unitary business.
Any of these presumptions may be rebutted by the taxpayer or by
the department. However, the noncontrolling factors in par. (h)
may not be used to rebut these presumptions.

(a) Horizontal integration. An entity or commonly controlled
group of entities is presumed to be engaged in a unitary business
when all of its activities are in the same general line of business.

(b) Vertical integration. An entity or commonly controlled
group of entities is presumed to be engaged in a unitary business
when its various divisions, segments, branches, or affiliates are
engaged in different steps in a vertically structured enterprise.

(c) Centralized management. An entity or commonly con-
trolled group of entities that might otherwise be considered as en-
gaged in more than one unitary business is presumed to be en-
gaged in one unitary business when there is strong central man-
agement coupled with the existence of centralized departments or
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affiliates for such functions as financing, advertising, research
and development, or purchasing.

(d) Different business segments. An entity operating different
business segments within the organizational structure of the sin-
gle business entity is presumed to be engaged in a single unitary
business with respect to the business segments.

(e) Newly acquired corporations. 1. Except as provided in
subd. 2., when a corporation acquires another corporation so that
the acquired corporation is a member of a commonly controlled
group for the first time, it shall be presumed that the acquiring
and acquired corporations are not engaged in a unitary business
for the purchaser’s taxable year that includes the acquisition. If
the purchaser is already a combined group member, the taxable
year that includes the acquisition is the taxable year of the com-
bined group.

2. The presumption against unity in subd. 1. shall not apply
if, immediately preceding the acquisition, the acquiring and ac-
quired corporations were engaged in a unitary business apart
from being in the same commonly controlled group, or if the des-
ignated agent of the combined group has properly made the con-
trolled group election as provided in s. Tax 2.63.

3. If either the taxpayer or the department rebuts the pre-
sumption in subd. 1., the provisions of s. 71.255 (9), Stats., relat-
ing to part-year members of a combined group, shall apply.

(f) Newly formed corporations. Where a corporation or more
than one corporation forms, or has formed, a new corporation, it
shall be presumed that the formed corporation is engaged in a
unitary business with the forming corporation or corporations
from the date of its formation.

(g) Refusal to provide information. The department’s deter-
mination of whether an entity is engaged in a unitary business is
presumed to be correct if the taxpayer unreasonably refuses to
provide information pertinent to the determination of a unitary
business.

(h) Noncontrolling factors. The following factors may not
negate the presumptions in pars. (a) to (g):

1. The use of arms-length pricing for sales, exchanges, or
transfers between entities (Exxon Corp. v. Dept. of Revenue of
Wisconsin, 447 U.S. 207, 100 S. Ct. 2109 (1980)).

2. The fact that a business uses a separate accounting system,
including separate accounting by division, by entity, by geograph-
ical area, by business function, or by business segment.

(7) PASSIVE HOLDING COMPANIES. (a) A passive holding
company that is in a commonly controlled economic enterprise
and holds intangible assets that are used by the enterprise in a
unitary business shall be deemed to be engaged in the unitary
business, even if the holding company’s activities are primarily
passive.

(b) A passive parent holding company that directly or indi-
rectly controls one or more operating company subsidiaries en-
gaged in a unitary business shall be deemed to be engaged in a
unitary business with the subsidiary or subsidiaries, even if the
holding company’s activities are primarily passive.

(8) PASS-THROUGH ENTITIES. For purposes of pars. (a) and
(b), “pass-through entity” includes a partnership, limited liability
company treated as a partnership, tax-option corporation, estate,
or trust, but does not include corporations treated as real estate in-
vestment trusts, regulated investment companies, real estate
mortgage investment conduits, or financial asset securitization
investment trusts.

(a) For purposes of determining the scope of the unitary busi-
ness, any business conducted by a pass-through entity that is con-
trolled directly or indirectly by a corporation shall be treated as
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conducted by the corporation to the extent of the corporation’s
distributive share of the pass-through entity’s income, regardless
of the percentage of the corporation’s ownership interest.

(b) Any business conducted directly or indirectly by one cor-
poration is unitary with that portion of a business conducted by
another corporation through its direct or indirect interest in a
pass-through entity if the requirements of s. 71.255 (1) (n), Stats.,
are otherwise met with respect to the corporations’ interests in the
pass-through entity and the corporations are members of the
same commonly controlled group.

Note: Section Tax 2.62 interprets s. 71.255 (1) (n), Stats.

History: EmR1001: emerg. cr. eff. 1-15-10; CR 09-064: cr. Register April 2010
No. 652, eff. 5-1-10; correction in (8) (intro.) and renumbering of (7) (a), (b), (8) (a)
and (b) made under s. 13.92 (4) (b) 1. and 7., Stats., Register April 2010 No. 652;
CR 13-078: am. (2) (d) 1. Register April 2014 No. 700, eff. 5-1-14; CR 19-141: am.
(2) (d) 1. Register September 2020 No. 777, eff. 10-1-20.

Cross References: See s. Tax 2.60 for definitions that relate to this section. See
s. Tax 2.61 (2) for more information on determining whether corporations are re-

quired to use combined reporting. See s. Tax 2.63 for more information on the con-
trolled group election.

Tax 2.63 Controlled group election. (1) ScoPE. Sec-
tion 71.255 (2m), Stats., allows a commonly controlled group of
corporations to elect to include every member of the commonly
controlled group in a single combined group for combined re-
porting purposes. This section provides rules relating to making
the election, continuity of the election, and limitations of the
election.

(2) MAKING THE ELECTION. Preapproval by the department
is not required to make the election. The designated agent of the
combined group shall make the election on behalf of the group as
described in this subsection. Paragraph (c) provides rules relat-
ing to identifying the designated agent in cases where a com-
monly controlled group consists of corporations that previously
filed as more than one combined group.

(a) Time period for making election. The designated agent
shall make the election on an original, timely filed combined re-
turn which includes all members of the commonly controlled
group. A return shall be considered timely if it is filed by the des-
ignated agent on or before the due date of the return, including
applicable extensions. If the return is timely filed without an ex-
tension, the designated agent may make the election by filing an
amended combined return on or before the end of the automatic
7-month extension period provided in s. 71.24 (7) or 71.44 (3),
Stats. A return filed after the end of the automatic 7-month ex-
tension period, whether an original or amended return, may not
constitute a valid controlled group election for the taxable year to
which the return applies, although an election may be filed for a
subsequent taxable year subject to the limitation in sub. (3) (c).

(b) Method of election and required documentation. 1. For
the first year the designated agent makes the election, the desig-
nated agent shall check a designated line of the combined return
to indicate that a controlled group election is in effect.

2. For the first year the designated agent makes the election,
the designated agent shall include a statement with the combined
return which lists every corporation that is a member of the com-
monly controlled group, and indicates that each corporation has
agreed to be bound by the election and that the election shall ap-
ply to any member that subsequently enters the group.

(c) Multiple former combined groups. 1. 1f a commonly con-
trolled group consists of corporations that previously filed as
more than one combined group, the controlled group election
creates a new combined group. For purposes of application of
loss carryforwards and research credits under s. Tax 2.61, each
former combined group included in the new combined group is a
subgroup as described in s. Tax 2.61 (9) (e) 1. and the corpora-
tions within each subgroup are eligible to share loss carryfor-
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wards and research credits from taxable years prior to the election
with all the members of that subgroup, to the extent sharing
would otherwise be allowed under s. Tax 2.61 (6) (c), (9), and
(10).

2. A new combined group described in subd. 1. shall appoint
the designated agent of one of the former combined groups to be
the designated agent, and the provisions of s. Tax 2.65 apply to
that designated agent. The corporation that files the first com-
bined return under the election shall be deemed the appointed
designated agent for the new combined group.

(3) CONTINUITY OF ELECTION. (a) Ten-year period. The
controlled group election is binding for and applicable to all
members of the commonly controlled group for the taxable year
for which the election is made and for the next nine taxable years.
The election is also binding on any corporations that join the
commonly controlled group during the period the election is in
effect. Any corporation that departs the commonly controlled
group is not bound by the election for the taxable years after its
departure from the group, except if par. (b) applies or if the cor-
poration rejoins the commonly controlled group.

(b) Reorganizations. 1. When a merger or acquisition occurs
between two combined groups where the acquiring group has not
made the controlled group election but the target group has made
the controlled group election, the controlled group election of the
target group terminates on the date of the transaction. However,
the designated agent of either the acquiring group or the target
group may make the controlled group election with respect to all
corporations that are in its commonly controlled group as deter-
mined after considering the effect of the merger or acquisition,
provided the requirements in sub. (2) are met and the election is
not precluded by par. (c).

2. When a merger or acquisition occurs between two com-
bined groups where the acquiring group has made the controlled
group election but the target group has not made the controlled
group election, all corporations in the commonly controlled
group as determined after considering the effect of the merger or
acquisition are bound by the acquirer’s controlled group election.

3. When a merger or acquisition occurs between two com-
bined groups that have both made the controlled group election,
the expiration date of the controlled group election for the entire
commonly controlled group as determined after considering the
effect of the merger or acquisition is the expiration date of the ac-
quirer’s controlled group election.

4. When a commonly controlled group that has made the
controlled group election divests stock of one or more subgroups
of members so that the subgroups are no longer in the commonly
controlled group, those subgroups are no longer bound by the
controlled group election, except if both the book value of total
assets of a subgroup and its total fair market value are greater
than those of the divesting group, then the subgroup is bound by
the controlled group election and the controlled group election of
the divesting group terminates on the date of the transaction.

(c) Renewal. 1. After the ten-year period described in par.
(a), the designated agent may renew the election for another ten
taxable years, without prior written approval from the depart-
ment. The renewal shall be made on an original, timely filed re-
turn for the first taxable year after completion of the ten-year pe-
riod. Except as provided in subd. 3., the requirements for a re-
newal of an election are the same as for making the original elec-
tion as described in sub. (2).

2. If the election is not timely renewed as provided in subd.
1., the election is considered to be revoked by the designated
agent. In the case of a controlled group election that is not timely
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renewed, a new election may not be permitted in any of the next
three taxable years.

3. The designated agent may renew the election on an
amended return filed after the end of the automatic 7-month ex-
tension period provided in s. 71.24 (7) or 71.44 (3), Stats., only if
the original return was consistent with the controlled group elec-
tion remaining in place and that the failure to comply with the re-
quirements of sub. (2) was due to oversight or mistake.

Note: Section Tax 2.63 interprets s. 71.255 (2m), Stats.

History: EmR1001: emerg. cr. eff. 1-15-10; CR 09-064: cr. Register April 2010
No. 652, eff. 5-1-10; CR 12-011: 1. (4) Register July 2012 No. 679, eff. 8-1-12; cor-
rection in (3) (a), (b) 1. under s. 13.92 (4) (b) 7. Register July 2012 No. 679.

Cross References: See s. Tax 2.60 for definitions that relate to this section. See
s. Tax 2.61 (2) (b) for more information on the effect of the controlled group elec-

tion. See s. Tax 2.65 for more information on the duties of the designated agent. See
s. Tax 2.67 for more information on combined returns.

Tax 2.64 Alternative apportionment for combined
groups including specialized industries. (1) ScopE.
Section 71.255 (5) (a), Stats., provides that a combined group is
generally required to use the modified sales factor method to ap-
portion its combined unitary income. However, s. 71.255 (5) (b),
Stats., provides that a qualifying combined group may petition
the department to use an alternative apportionment method. This
section provides rules relating to the eligibility requirements,
continuity, and limitations of this privilege.

(2) ELIGIBILITY REQUIREMENTS. (a) Qualifying combined
group. A qualifying combined group is a combined group for
which 30 percent or more of the combined unitary income would,
in the absence of combined reporting, be required to be appor-
tioned using more than one factor under a method described in ss.
Tax 2.46, 2.465, 2.47, 2.475, 2.48, 2.50, or 2.502.

(b) Requirements for petition. The designated agent of the
combined group requesting an alternative apportionment method
shall file a petition no less than 60 days before filing the first orig-
inal, timely filed return using the alternative method. If a return
using the modified sales factor method has already been timely
filed without an extension, the designated agent may file an
amended return using the alternative method if it files a petition
no less than 60 days before the end of the automatic 7-month ex-
tension period provided in ss. 71.24 (7) or 71.44 (3), Stats., as ap-
plicable, and the petition is approved by the department. The pe-
tition shall include the following:

1. The full name, address, and federal employer identifica-
tion number of each member of the combined group.

2. The combined group’s taxable year for which the alterna-
tive apportionment method as requested would begin to be
effective.

3. A description of the alternative apportionment method
requested.

4. A complete and precise statement of the reasons for the
modification requested, including why the modified sales factor
method would result in an unfair representation of the degree of
unitary business activity in this state. This statement shall pro-
vide clear and convincing evidence of its assertions.

5. A calculation of the combined group’s tax liability for the
first taxable year to which the petition applies and for the previ-
ous taxable year, using the apportionment method prescribed in
8. 71.255 (5) (a), Stats., for both years. For the previous taxable
year’s computation, this amount shall be computed as if a com-
bined report including those same corporations were required in
the previous taxable year, even if it was before s. 71.255, Stats.,
was in effect.

6. A calculation of the combined group’s tax liability for the
first taxable year to which the petition applies and for the previ-
ous taxable year, similar to the calculation in subd. 5., but using
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the requested apportionment method instead of the modified
sales factor method.

7. A calculation of each combined group member’s tax lia-
bility for the first taxable year to which the petition applies and
for the previous taxable year, similar to the calculations in subds.
5. and 6., computed as if each corporation were not a member of
the combined group and using the method prescribed by ss. Tax
2.39, 2.45, 2.46, 2.465, 2.47, 2.475, 2.48, 2.49, 2.495, 2.50, or
2.502, as applicable to each corporation.

8. A statement as to whether any combined group member is
being audited by the department at the time of the petition.

(¢) Limitation. The department may not grant a taxpayer’s
petition for an alternative apportionment method if the alternative
method would result in a lower tax liability than the sum of the
tax liabilities of the combined group members computed as if
they were not members of a combined group and using the appor-
tionment method prescribed by ss. Tax 2.39, 2.45, 2.46, 2.465,
247, 2.475, 2.48, 2.49, 2.495, 2.50, or 2.502, as applicable to
each corporation.

(d) Approval or rejection. 1. The petition shall be approved
by the department in writing. The department shall approve or
reject the petition within 45 days after receiving it. However, fail-
ure of the department to act within 45 days or acceptance of a re-
turn using the alternative apportionment method does not consti-
tute approval of the petition or method used. The department
may, after receipt and review of the petition, require additional
information necessary to determine whether the modified sales
factor method does not fairly represent the degree of unitary busi-
ness activity in this state. If the department does not have all the
required information to approve the petition, the 45-day period
described in this paragraph is suspended until the information is
provided. Filing of a petition does not affect the accrual of inter-
est on underpayment of estimated taxes.

2. If the designated agent timely files a petition as described
in par. (b) but does not receive an order from the department ap-
proving or rejecting the petition before the due date of the return,
the designated agent must file the return using the modified sales
factor method. If the department subsequently approves the peti-
tion, the designated agent may amend the return using the ap-
proved method, in which case the amended return must contain
the attachments described in par. (e).

(e) Attachments to return. For each combined return on
which the alternative apportionment method is used, the desig-
nated agent shall include the following documentation with the
return:

1. A copy of the department’s written approval for the alter-
native apportionment method.

2. A calculation of the combined group’s tax liability com-
puted as if it used the modified sales factor method instead of the
alternative apportionment method.

3. A calculation of each combined group member’s tax lia-
bility for the taxable year included in the combined return com-
puted as if each corporation were not a member of the combined
group and using the apportionment method prescribed by ss. Tax
2.39, 2.45, 2.46, 2.465, 2.47, 2.475, 2.48, 2.49, 2.495, 2.50, or
2.502, as applicable to each corporation.

(3) CONTINUITY AND LIMITATIONS. (a) Continuity. 1. If the
department approves the alternative apportionment method, the
combined group engaged in that unitary business shall continue
to use the alternative apportionment method for six taxable years
following the first year for which the alternative method was ap-
proved, except as provided in par. (b).

2. No later than 60 days before filing the first return for a pe-
riod subsequent to the expiration of the seven-year period in
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subd. 1., the designated agent of the combined group shall file a
new petition with the department in order to continue using the
alternative apportionment method. The new petition is subject to
the same requirements as the original petition except that the des-
ignated agent shall include the calculations described in sub. (2)
(b) 5. to 7. for the first year to which the renewed election applies
and each of the years to which the previous election applied.

(b) Limitations. 1. If the sum of the tax liabilities of the com-
bined group members for the taxable year computed as if they
were not combined group members, as reported in the attachment
described in sub. (2) (e) 3., is greater than the combined group’s
tax liability using the alternative apportionment method, the
combined group may not use the alternative method for the tax-
able year. Instead, the combined group shall use the modified
sales factor method. For each of the remaining taxable years in
the seven-year period described in par. (a) 1., the combined group
shall use the alternative apportionment method to the extent the
limitations of this paragraph do not apply.

2. If the combined group is no longer a qualifying combined
group as described in sub. (2) (a), the combined group may no
longer use the alternative apportionment method beginning with
the year the combined group no longer qualifies. If it subse-
quently becomes a qualifying combined group in a later taxable
year, the designated agent of the group may file a new petition for
an alternative apportionment method.

Note: Mail petitions for alternative apportionment methods to: Administration
Technical Services — Corporations Unit, Wisconsin Department of Revenue, P.O.
Box 8933, Mail Stop 6-40 Madison, WI 53708-8933.

Note: This section interprets s. 71.255 (5) (b), Stats.

History: EmR1001: emerg. cr. eff. 1-15-10; CR 09-064: cr. Register April 2010
No. 652, eff. 5-1-10; CR 13-078: am. (2) (a), (b) 7., (¢), (e) 3. Register April 2014
No. 700, eff. 5-1-14; CR 19-141: am. (2) (b) 7., (¢), (e) 3. Register September 2020
No. 777, eff. 10-1-20.

Cross References: See s. Tax 2.60 for definitions that relate to this section. See
s. Tax 2.65 for more information on the duties of the designated agent. See s. Tax
2.67 for more information on combined returns.

Tax 2.65 Designated agent of combined group. (1)
SCOPE. Section 71.255 (7), Stats., requires every combined
group to have a designated agent to act on behalf of the group.
This section provides rules relating to identifying the designated
agent and describes the scope and limitations of the agency
relationship.

(2) IDENTIFYING DESIGNATED AGENT. (a) Eligibility. The
combined group may select any member as the designated agent,
subject to a limitation that the designated agent’s taxable year
shall be the same as the combined group’s taxable year.

(b) Creation of agency. A combined group shall appoint a
designated agent. The corporation which files, or will file, the
first combined return for the combined group is deemed to be ap-
pointed as the designated agent. If no combined return is filed,
the department shall appoint the parent corporation of the com-
bined group to be the designated agent, or if there is no parent
corporation, the department may appoint any corporation in the
combined group to be the designated agent.

(c) Continuity of agency into future years. Once a member of
the combined group is appointed as the designated agent, it shall
remain the designated agent of that group for all future years un-
less one of the following applies:

1. The designated agent leaves the combined group, in which
case the corporation which files, or will file, the first combined
return after the date the designated agent leaves is deemed to be
appointed as the new designated agent.

2. Except as provided in subd. 3., the combined group, or
portion of the combined group that includes the designated agent,
is acquired by another combined group, in which case the corpo-
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ration which files, or will file, the first combined return after the
date of the acquisition is deemed to be appointed as the new des-
ignated agent.

3. The designated agent ceases to exist, in which case the
designated agent shall notify the department in writing that an-
other member of the combined group (or successor corporation
of any member of the combined group) will thereafter act as des-
ignated agent for that taxable year and any prior taxable years.
The member appointed for that taxable year and any prior taxable
years need not be the new designated agent for all future taxable
years. The substitute designated agent will succeed to the rights
and responsibilities of the former designated agent and may in
turn appoint another designated agent for future taxable years. If
the designated agent fails to notify the department in writing of
the new designated agent, the department may select a surviving
member of the combined group to act as the designated agent.

4. Where subd. 2. does not apply, the designated agent is still
a member of the combined group but submits a written request to
the department for another combined group member to act as
designated agent, and the department grants the request.

Note: Send requests to change the combined group’s designated agent and notifi-
cations of successor designated agents to: Corporation Processing Unit, Wisconsin
Department of Revenue, P.O. Box 8908, Madison, WI 53708-8908.

(d) Continuity of agency for prior years. The designated
agent of a combined group for a prior taxable year shall continue
to act as the designated agent for that taxable year unless the des-
ignated agent ceases to exist, in which case par. (c) 3. applies, or
the designated agent submits a written request to the department
for another combined group member to act as designated agent,
and the department grants the request.

Note: Send requests to change the combined group’s designated agent and notifi-
cations of successor designated agents to: Corporation Processing Unit, Wisconsin
Department of Revenue, P.O. Box 8908, Madison, WI 53708-8908. However, if the
request relates to prior taxable years that are under audit, the designated agent may
submit the written request to the department’s representative that has notified the
designated agent of the audit.

(e) Designated agent for purposes of resolving disputes over
combined group membership. If the department determines that
one or more corporations are members of a combined group and
no combined return was filed, the group of corporations the de-
partment asserts is a combined group may appoint a member of
that group as the designated agent solely for purposes of contest-
ing the department’s determination. The appointment of a desig-
nated agent under this paragraph may not be construed as a con-
cession by either the corporations or the department regarding the
existence of a combined group or the proper composition of a
combined group.

(3) SCOPE AND LIMITATIONS OF AGENCY. (a) Duties of desig-
nated agent. The designated agent is generally required to act on
behalf of the combined group in its own name in all matters relat-
ing to the combined return. This includes performing the follow-
ing duties:

1. Filing the combined return, including the reporting of any
separate entity items attributable to combined group members.

2. Filing any extension of time to file the combined return.

3. Filing any amended combined returns or claims for re-
funds or credits relating to the combined return, including any
separate entity items attributable to combined group members.

4. Sending and receiving all correspondence with the depart-
ment regarding the combined return, except that if correspon-
dence relates to separate entity items or a payment made by an-
other member of the combined group as provided in s. Tax 2.66
(2), the department may send the correspondence to that other
member or the designated agent, or both.

5. Remitting taxes applicable to the combined return, includ-
ing estimated taxes, except as otherwise provided in s. Tax 2.66.
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6. Participating on behalf of the group in any investigation or
hearing by the department regarding the combined return, includ-
ing producing all information requested and filing any appeal.
Unless provided otherwise in writing, any appeal filed by the des-
ignated agent relating to the combined return shall be considered
filed by all members of the combined group, including any cor-
porations that were not included in the combined return but
which the department asserts are members the combined group.

7. Executing waivers, closing agreements, powers of attor-
ney, and other documents relating to the combined return. Unless
the department and taxpayer agree otherwise in writing, any
waiver, closing agreement, power of attorney, or other document
executed by the designated agent relating to the combined return
shall be considered executed by all members of the combined
group, including any corporations that were not included in the
combined return but which the department asserts are members
of the combined group.

8. Receiving assessment notices regarding the combined re-
turn. Subject to par. (f), a notice received by the designated agent
is considered received by all members of the combined group, in-
cluding any corporations that were not included in the combined
return but which the department asserts are members the com-
bined group. If a notice relates to separate entity items that are at-
tributable to a combined group member other than the designated
agent, the designated agent may submit a written request to the
department to reissue the notice or a portion of the amount of the
notice to the combined group member responsible for the sepa-
rate entity items. The designated agent shall submit the written
request on or before the due date shown on the notice.

Note: Send written requests to reissue notices relating to separate entity items to:
Mail Stop 3-107, Wisconsin Department of Revenue, PO Box 8906, Madison, W1
53708-8906.

9. Receiving any refunds relating to the combined return.

(b) Exclusivity. Except as provided in this paragraph, no per-
son other than the designated agent shall have authority to act for
or represent itself or the combined group regarding the duties
listed in par. (a). A combined group member, or a corporation
which the taxpayer asserts is a combined group member, may as-
sume any of the duties listed in par. (a) under any of the following
conditions:

1. By election of the designated agent or the applicable com-
bined group member, a combined group member may perform
any of the duties listed in par. (a) to the extent those duties relate
to separate entity items. This may include the filing of a separate
return to report the member’s separate entity items, subject to the
requirements of par. (c).

2. A combined group member may make estimated pay-
ments on its own behalf to the extent allowed in s. Tax 2.66 (2).

3. If a combined return was filed, the department may allow
any corporation which it asserts should be added to or eliminated
from the combined group to represent itself after receipt of a
written request from the corporation. However, that corporation
shall still be bound by any action taken by the designated agent
before the corporation’s request to represent itself has been ac-
cepted by the department.

Note: A corporation that wishes to represent itself should submit the written re-
quest to the department’s representative that has notified the corporation of the de-
partment’s assertion.

(c) Reporting of separate entity items. If a combined group
member chooses to file a separate Wisconsin return to report its
separate entity items rather than having the designated agent in-
clude them in the combined return in the manner described in s.
Tax 2.67 (2) (d) 3., the member shall consider the totality of its
share of items from the combined return plus its separate entity
items for purposes of applying any limitations, so that its total net
tax plus economic development surcharge does not differ from
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the amount that would have been due if the separate entity items
had been included in the combined return. The combined group
member shall submit a copy of the combined return with its sep-
arate return.

(d) Unauthorized acts. The department is not bound by unau-
thorized acts made with respect to a combined return by a corpo-
ration that is not the designated agent. The department may
choose to receive the benefits or assume the obligations of unau-
thorized acts, in which case the department is bound only if it
takes affirmative steps to expressly manifest its intent to receive
the benefits or assume the obligations of the acts.

(e) Failure to act. 1f the designated agent is unable or unwill-
ing to fulfill its obligations with respect to the combined return, is
unresponsive, or has not been identified to the department, the
department may appoint a new designated agent, or it may deal
directly with any member of the combined group in respect to its
share of the combined return items in which case each member
shall have full authority to act for itself.

(f) Joint and several liability. Under s. 71.255 (1) (n), Stats.,
the members of a combined group shall be jointly and severally
liable for the combined tax, penalty, and interest attributable to
the combined unitary income, net of any loss carryforwards and
credits applied. This paragraph does not apply to any tax, inter-
est, or penalty attributable to separate entity items. Although the
department may send correspondence, notices, refunds, assess-
ments, or other documents relating to any combined group mem-
ber’s separate entity items to the designated agent, and the desig-
nated agent may choose to pay any tax, interest, or penalty on be-
half of a combined group member, the tax, interest, or penalty at-
tributable to separate entity items is ultimately the responsibility
of the combined group member or members to which the sepa-
rate entity items are attributable.

(g) Confidentiality provisions. The designated agent is an
agentunder s. 71.78 (4) (e), Stats. Therefore, the department may
provide information relating to any member of the combined
group to the designated agent, including information relating to
the member’s separate entity items.

Note: This section interprets s. 71.255 (7), Stats.

History: EmR1001: emerg. cr. eff. 1-15-10; CR 09-064: cr. Register April 2010
No. 652, eff. 5-1-10; CR 12-011: am. (3) (c) Register July 2012 No. 670, eff. 8-1-12.

Cross References: See s. Tax 2.60 for definitions that relate to this section. See

s. Tax 2.66 for more information on combined estimated tax requirements. See s.
Tax 2.67 for more information on combined returns.

Tax 2.66 Combined estimated tax payments. (1)
ScoPE. In general, s. 71.255 (7) (b) 5., Stats., provides that only
the designated agent of a combined group may make estimated
tax payments applicable to a combined return. This section pro-
vides exceptions to the general rule, explains the estimated tax re-
quirements, and provides rules for applying estimated payments
and overpayments.

(2) SEPARATE ESTIMATED PAYMENTS. (a) When separate es-
timated payments are allowed. Although the designated agent is
always authorized to make estimated payments on behalf of any
and all of its combined group members, a combined group mem-
ber other than the designated agent may make estimated pay-
ments on its own behalf if any of the following apply:

1. For the first taxable year for which a combined group files
a combined return, any member of the group may make estimated
payments on its own behalf.

2. For the first taxable year for which a corporation is a
member of a combined group, that corporation may make esti-
mated payments on its own behalf.

3. Any combined group member may make estimated pay-
ments on its own behalf to the extent those payments relate to
separate entity items.
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(b) Reporting of separate estimated payments. 1f a combined
group member other than the designated agent makes separate es-
timated payments and applies those payments to the combined
return, the designated agent shall notify the department of those
payments on a department-prescribed form filed with the com-
bined return. This notification authorizes the department to ap-
ply the separate estimated payments to the combined return.

(3) DETERMINATION OF REQUIRED ESTIMATED PAYMENTS.
(a) General. If a combined return is filed, the amount of any ad-
dition to tax under s. 71.84 (2), Stats., shall be computed as if the
combined group were one corporation. “Tax shown on the re-
turn” and “tax for the taxable year” as defined in s. 71.29 (1) (b),
Stats., have the same meaning with respect to a combined return
as to a separate return.

(b) Computation of thresholds. Since, as provided in par. (a),
“tax shown on the return” has the same meaning with respect to a
combined return as to a separate return, the amounts of the fol-
lowing thresholds are the same regardless of the number of com-
bined group members included in the combined return:

1. Section 71.29 (7), Stats., which provides that no interest
on underpayment is required if the tax shown on the return for the
taxable year is less than $500.

2. Section 71.29 (9), Stats., which provides that for corpora-
tions that have Wisconsin net incomes of less than $250,000 and
whose preceding taxable year was a 12-month taxable year, esti-
mated payments may be based on the lesser of 90 percent of tax
shown on the return for the current taxable year or the tax shown
on the return for the preceding year.

(c) Effect of separate entity items. The amount of net income
and tax shown on a combined return includes net income and tax
attributable to separate entity items. If the combined return in-
cludes separate entity items of a corporation that would other-
wise be a combined group member except that it has no items that
are subject to combination under the water’s edge rules of s. Tax
2.61 (4), the corporation is considered a combined group mem-
ber for purposes of determining required estimated payments.

Example: Combined Group AB consists of Member A and Member B. Group
AB filed a combined return for calendar year 2010. The 2010 return includes
$30,000 of net tax attributable to Member A’s items and $20,000 attributable to
Member B’s items, including $5,000 attributable to B’s separate entity items. The
2010 combined return also includes $10,000 of net tax from the separate entity
items of Corporation C, which would be a combined group member except that
none of its items are subject to combination under the water’s edge rules. If Group
AB is not eligible to base its estimated taxes on its 2009 net tax under the provisions
of par. (b), Group AB’s required estimated tax payments for purposes of its 2010
combined return are $54,000 (= ($30,000 + $20,000 + $10,000) x 90%).

(d) Annualized income installment method. For purposes of
the annualized income installment method provided in s. 71.29
(9) (c) and (10) (c), Stats., the previous year’s apportionment per-
centage for a combined group equals the sum of the combined
group members’ modified sales factor numerators as determined
under s. Tax 2.61 (7) (a) for the combined group’s preceding tax-
able year, divided by the combined group’s modified sales factor
denominator as determined under s. Tax 2.61 (7) (b) for the com-

bined group’s preceding taxable year.

(e) Change in membership. For purposes of applying par. (a)
and except as provided in par. (f), the combined group’s “tax
shown on the return” for the current taxable year or the preceding
taxable year is the tax shown on the combined return for the ap-
plicable year, without regard to corporations that have joined or
left the group.

Example: Group JK files a combined return for the calendar year 2009. During
2010, Member J acquires L and L becomes a member of the combined group. If the
group qualifies to determine its estimated tax obligations for 2010 based on its pre-
ceding year’s tax liability, its preceding year’s tax liability only includes the tax
shown on Group JK’s 2009 combined return; it does not include any tax liability
from L’s 2009 separate return.
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(f) First combined return year. The following rules apply to
the computation of required estimated payments for the first year
that a combined group files a combined return:

1. If the total of the combined group’s Wisconsin net income
reported on the combined return is less than $250,000, the re-
quired estimated payments may be based on the sum of the mem-
bers’ tax shown on their Wisconsin returns for the preceding year
as provided by s. 71.29 (9) (a) 2., Stats., but only if all combined
group members filed a Wisconsin return which covered a full 12
months in the preceding taxable year. If a member was included
in the combined return of another combined group in the preced-
ing taxable year, its tax shown on the return for that year is the tax
attributable to the sum of its share of combined unitary income
and income from separate entity items reported on that return.

2. If one or more combined group members did not file a
Wisconsin return which covered 12 months in the preceding tax-
able year, the combined group shall base its required estimated
payments on 90 percent of the tax shown on the combined return
as provided under s. 71.29 (9) (a) 1. or (10) (b), Stats., as
applicable.

3. The previous year’s apportionment percentage for pur-
poses of the annualized income installment method equals the
sum of the current combined group members’ apportionment fac-
tor numerators from their returns for the preceding taxable year,
divided by the sum of the apportionment factor denominators
from their returns for the preceding taxable year. If a member
was included in the combined return of another combined group
in the preceding taxable year, its apportionment percentage for
this purpose is its modified sales factor numerator for that taxable
year as determined under s. Tax 2.61 (7) (a), divided by its sepa-
rate company denominator for that taxable year as determined
under s. Tax 2.61 (7) (b).

4. For purposes of subds. 1. to 3., if a combined group mem-
ber has a taxable year different than the combined group’s tax-
able year, the member’s preceding taxable year is its taxable year
most recently ended before the first day of the combined group’s
taxable year.

(4) RULES FOR APPLYING ESTIMATED PAYMENTS AND OVER-
PAYMENTS. (a) Separate returns filed in year following com-
bined return year. If a combined group terminates and the former
members properly file separate returns in the subsequent year,
any combined estimated payments made for that year shall be
credited against the separate tax liabilities of the former members
of the combined group in the manner allocated by the designated
agent. The designated agent shall notify the department of the
manner in which the payments are to be allocated. The desig-
nated agent may make this notification in correspondence to the
department unless the department prescribes a specific form for
this purpose, in which case the prescribed form shall be used. In
either case, the notification shall be submitted to the department
separately from any return.

(b) Combined estimated payments but no combined return. If
combined estimated payments are made for a taxable year but no
combined return is filed for that year or for the previous year, the
estimated payment shall only be credited to the corporation that
made the payment.

(c) Overpayments. 1. If a combined group member has a
credit for an overpayment of taxes from a prior taxable year when
it was not a combined group member, the member may, through
its designated agent, authorize the department to apply some or
all of the credit against the total tax liability reported on the com-
bined return. To carry out this authorization, the designated
agent shall file a department-prescribed form with the combined
return to notify the department of the amount to be applied. Al-
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ternatively, the member may file a claim for refund of the over-
payment, in which case the overpayment shall be refunded to that
member.

2. If a corporation leaves a combined group that has an over-
payment of taxes carried over from a prior combined return year,
the designated agent may allocate a portion of that overpayment
to the former member. The designated agent shall notify the de-
partment of the amount to be allocated to the former member.
The designated agent may make this notification in correspon-
dence to the department unless the department prescribes a spe-
cific form for this purpose, in which case the prescribed form
shall be used. In either case, the notification shall be submitted to
the department separately from any return.

(d) Erroneous combined estimated payments. If a designated
agent makes estimated payments on the erroneous premise that a
corporation is an eligible member of the combined group, and
discovers the error prior to the time the combined group and the
corporation file their respective returns, the designated agent may
allocate some or all of the combined estimated payments to the
corporation. The designated agent shall notify the department of
the amount to be allocated. The designated agent may make this
notification in correspondence to the department unless the de-
partment prescribes a specific form for this purpose, in which
case the prescribed form shall be used. In either case, the notifi-
cation shall be submitted to the department separately from any
return. The combined group and the corporation shall each com-
pute their addition to tax under s. 71.84 (2), Stats., as if the esti-
mated payments allocated to the corporation had actually been
paid by it rather than by the combined group.

(e) Erroneous separate estimated payments. 1If a corporation
makes separate estimated payments on the erroneous premise
that it is not a combined group member, the following rules
apply:

1. If the corporation discovers the error prior to the time the
designated agent files the combined return for the taxable year,
and the corporation has not filed a separate return for the period
that should have been included in that combined return or other-
wise received a refund of the separate estimated payments, the
corporation may apply the separate estimated payments to the
combined return. The designated agent shall report the separate
estimated payments in the manner described in sub. (2) (b).

2. If the corporation discovers the error prior to the time the
designated agent files the combined return for the taxable year,
but the corporation has already filed a separate return for the pe-
riod that should have been included in the combined return, the
corporation shall file an amended separate return showing no net
income, overpayment, or underpayment, and stating that the cor-
poration will join in the filing of a combined return and identify-
ing the designated agent of the combined group. Unless the cor-
poration specifies otherwise on the amended return, the depart-
ment will not refund the erroneously paid amounts. When the
designated agent files the combined return including that corpo-
ration, the corporation may apply the separate estimated pay-
ments to the combined return unless the corporation specified
otherwise on its amended return or has otherwise received a re-
fund of the separate estimated payments. The designated agent
shall report the separate estimated payments so applied in the
manner described in sub. (2) (b).

3. If the corporation discovers the error after the designated
agent has filed the combined return for the taxable year, but the
corporation has not filed a separate return or otherwise received a
refund of the separate estimated payments, the designated agent
shall file an amended combined return and apply the corpora-
tion’s separate estimated payments to the amount due on the
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amended combined return. The designated agent shall report the
separate estimated payments so applied in the manner described
in sub. (2) (b).

4. If the corporation discovers the error after the designated
agent has filed the combined return for the taxable year and after
the corporation has already filed a separate return for the period
that should have been included in the combined return, the corpo-
ration shall file an amended separate return and the combined
group shall file an amended combined return. The provisions of
subd. 2. apply with respect to the amended separate return. The
corporation may apply the separate estimated payments to the
amended combined return unless the corporation specified other-
wise on its amended return or has otherwise received a refund of
the separate estimated payments. The designated agent shall re-
port the separate estimated payments so applied in the manner
described in sub. (2) (b).

Note: If an allocation described in sub. (4) (a), (c) 2., or (d) is necessary and the
department has not prescribed a form to use to notify the department of the alloca-
tion, send correspondence notifying the department of the allocation to: Corpora-
tion Processing Unit, Wisconsin Department of Revenue, P.O. Box 8908, Madison,
WI 53708-8908.

Note: Section Tax 2.66 interprets ss. 71.255 (7), 71.29, and 71.84 (2), Stats.

History: EmR1001: emerg. cr. eff. 1-15-10; CR 09-064: cr. Register April 2010
No. 652, eff. 5-1-10; CR 22-044: renum. (2) (c) 4. to (2) (c) 4. (intro.) and am., cr.
(2) (c) 4. a. to d. Register June 2023 No. 810, eff.7-1-23.

Cross References: See s. Tax 2.60 for definitions that relate to this section. See
s. Tax 2.65 for more information on the duties of the designated agent. See s. Tax
2.67 for more information on combined returns.

Tax 2.67 Combined returns. (1) SCOPE. This section
provides rules relating to the filing of combined returns by corpo-
rations required to use combined reporting under s. 71.255, Stats.
This section explains the filing requirements for combined re-
turns, provides rules relating to defining the taxable year included
in a combined return, and describes how interest, penalties, and
statutes of limitations apply to combined returns.

(2) FILING REQUIREMENTS FOR COMBINED RETURNS. (a)
General. The designated agent of a combined group shall file a
combined return on behalf of the group. For each combined
group member included in the combined return, the combined re-
turn satisfies the member’s requirement for filing returns under
ss. 71.24 (1) or (Im) or 71.44 (1) or (1m), Stats., as applicable.
The combined return shall be filed by the date provided in ss.
71.24 (1), (1m), and (7) or 71.44 (1), (1m), and (3), Stats., as
applicable.

(b) Electronic filing. All combined returns shall be filed elec-
tronically. The secretary of revenue may waive the requirement
to file a combined return electronically when the secretary deter-
mines that the requirement causes an undue hardship, if the per-
son requests the waiver in writing and clearly indicates why the
requirement causes an undue hardship. In determining whether
the electronic filing requirement causes an undue hardship, the
secretary of revenue may consider the following factors:

1. Unusual circumstances that may prevent the person from
filing electronically.

Example: The person does not have access to a computer that is connected to the
Internet.

2. Any other factor that the secretary determines is pertinent.

Note: Written requests should be e-mailed to DORWaiverRequest@wiscon-
sin.gov, faxed to (608) 224-5761, or addressed to Mandate Waiver Request, Wiscon-
sin Department of Revenue, PO Box 8902, Madison, WI 53708-8902.

Note: Forms not filed electronically may be delivered in person to the Depart-
ment of Revenue at 2135 Rimrock Road, Madison, Wisconsin or mailed to the ad-
dress specified on the form or in the instructions.

(c) Components of combined return. A combined return shall
include the following items, and shall be considered incomplete if
any of these items are excluded:

1. One Wisconsin Form 6, Income or Franchise Tax Return,
for the combined group as a whole.
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4. If the combined group is using apportionment, one of the
following forms, per member as applicable:

a. Schedule A-01, Wisconsin Single Sales Factor Apportion-
ment Data for Nonspecialized Industries.

b. Schedule A-02, Wisconsin Apportionment Percentage for
Interstate Financial Institutions.

c. Schedule A-03, Wisconsin Apportionment Percentage for
Interstate Motor Carriers.

d. Schedule A-04, Wisconsin Apportionment Percentage for
Interstate Telecommunications Companies.

e. Schedule A-05, Wisconsin Premium Factor for Insurance
Companies.

f. Schedule A-06, Wisconsin Receipts Factor for Interstate
Brokers-Dealers, Investment Advisors, Investment Companies,
and Underwriters.

g. Schedule A-07, Wisconsin Apportionment Percentage for
Interstate Air Carriers.

h. Schedule A-08, Wisconsin Apportionment Percentage for
Broadcasters.

i. Schedule A-09, Wisconsin Apportionment Percentage for
Interstate Railroads.

j- Schedule A-10, Wisconsin Apportionment Percentage for
Interstate Pipeline Companies.

k. Schedule A-11, Wisconsin Apportionment Percentage for
Interstate Air Freight Forwarders Affiliated with a Direct Air
Carrier.

5. Any other required supporting forms and schedules listed
in s. Tax 2.03, as applicable. Unless stated otherwise in the in-
structions, supporting forms and schedules shall be prepared sep-
arately for each combined group member.

6. A copy of the complete federal return for each combined
group member, including all supporting schedules and any
amended returns, for the member’s taxable year included in the
combined return. For combined group members that also file in
a federal consolidated return, any of the following alternatives
shall be considered to satisfy this requirement:

a. A copy of the federal consolidated return, including all
supporting forms, schedules, and statements for each corporation
included in the consolidated return, as submitted to the internal
revenue service.

b. Pro forma federal returns prepared separately for each
combined group member, including all supporting forms and
schedules prepared separately for each combined group member.

c. A spreadsheet showing the line-by-line computation of
taxable income of each combined group member included in the
federal consolidated return, including consolidating adjustments,
plus the supporting forms, schedules, and statements filed with
the internal revenue service pertaining to each member. The sup-
porting statements shall include balance sheets as of the begin-
ning and end of the tax year, a reconciliation of income per books
with income per return, and a reconciliation of retained earnings,
to the extent the member was required to submit these items to
the internal revenue service.

7. For combined groups that also file in a federal consoli-
dated return, a copy of federal Form 851, Affiliations Schedule.

(d) Separate entity items. 1. Subject to the provisions of s.
Tax 2.65 (3) (b), if any combined group member has separate en-
tity items, the designated agent shall include those separate entity
items in the combined return. If a corporation that would other-
wise be a combined group member has no items that are subject
to combination under the water’s edge rules of s. Tax 2.61 (4), the
designated agent may include that corporation’s separate entity
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items in the combined return, in which case the combined return
shall include the items specified in sub. (2) (c) 5. and 6. and subd.
3. for that corporation as if it is a combined group member. Al-
ternatively, the corporation may file a separate Wisconsin return
to report those items.

2. The joint and several liability provisions of s. Tax 2.65 (3)
(f) do not apply to any tax, interest, or penalty attributable to sep-
arate entity items. Although the department may send correspon-
dence, notices, refunds, assessments, or other documents relating
to any combined group member’s separate entity items to the des-
ignated agent, and the designated agent may choose to pay any
tax, interest, or penalty on behalf of a combined group member,
the tax, interest, or penalty attributable to separate entity items is
ultimately the responsibility of the combined group member or
members to which the separate entity items are attributable.

3. The separate entity net income or loss and apportionment
factors included in the combined return shall be reported on Wis-
consin Form N, Nonapportionable and Separately Apportioned
Income. The designated agent shall complete and submit Form N
with the combined return for each applicable corporation and
carry forward the total Form N amounts to the appropriate line on
Form 6. For purposes of the requirement of s. 71.255 (2) (d),
Stats., separate entity items reported on Form N shall be consid-
ered filed on a separate return. However, for purposes of deter-
mining a combined group member’s net income, tax, interest, un-
derpayment interest, economic development surcharge, and the
statute of limitations, the separate entity amounts shall be added
to its amounts, if any, computed in the unitary combination.

4. If a corporation is a member of more than one combined
group at the same time, the corporation shall include its separate
entity items, if any, in the combined return of only one group.

(e) Amended returns. If a corporation erroneously fails to
join in the filing of a combined return, the designated agent shall
file an amended combined return adding the corporation and, if a
separate return was filed by the corporation, the corporation shall
file an amended separate return showing no net income, overpay-
ment, or underpayment, and stating that the corporation has
joined in the filing of a combined return and identifying the des-
ignated agent of the combined group in which the corporation has
been included.

(3) TAXABLE YEAR OF COMBINED RETURN. The taxable year
included in a combined return is the combined group’s taxable
year as determined in s. 71.255 (8), Stats. For purposes of deter-
mining the taxable year and the items includable in the combined
group’s taxable year, the following rules apply:

(a) Combined group’s taxable year. If two or more members
of the combined group file in a federal consolidated return, the
combined group’s taxable year is the taxable year of that federal
consolidated return. If no federal consolidated return applies or
there is more than one federal consolidated return, the combined
group’s taxable year is the taxable year of the designated agent.
In any case, s. Tax 2.65 (2) (a) requires that the designated agent’s
taxable year shall be the same as the combined group’s taxable
year.

(b) Methods for members with differing taxable years. If the
taxable year of a combined group member differs from the tax-
able year of the combined group, the designated agent shall in-
clude that member’s net income or loss and apportionment fac-
tors in the combined return by using one of the following
methods:

1. Preparing a separate income statement from the member’s
books and records for the months included in the combined
group’s taxable year and using that income statement to deter-
mine the amounts includable in the combined return.
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2. Using the net income or loss for the member’s taxable year
that ends during the combined group’s taxable year to determine
the amounts includable in the combined return.

(c) Election of method. 1If the designated agent converts a
combined group member’s taxable year to the combined group’s
taxable year as described in par. (b) 1. or 2., it shall use the same
method for each combined group member subject to the election.
Once the designated agent files the first combined return includ-
ing a member whose taxable year is properly converted, the des-
ignated agent may not file an amended return to change the elec-
tion, except that if the original return was not filed under exten-
sion, the designated agent may file an amended return to change
the election on or before the end of the automatic seven-month
extension period provided in ss. 71.24 (7) or 71.44 (3), Stats., as
applicable. The designated agent shall use the same method in
each subsequent taxable year unless it obtains written approval
from the department to use the other method.

Note: Send written requests for approval to change the election to: Audit Bureau,
Wisconsin Department of Revenue, P.O. Box 8906, Madison, WI 53708-8906.

(d) Part-year members. If, during a combined group’s taxable
year, a corporation ceases to be a member of the combined group
or a new corporation becomes a member, the designated agent
shall include that corporation’s items attributable to the portion
of the taxable year that the corporation was a member in the com-
bined return covering the combined group’s entire taxable year.
For the portion of the taxable year when the corporation was not
a member of the combined group, the corporation shall file a sep-
arate return or file in the combined return of another combined
group, as applicable.

(4) INTEREST, PENALTIES, AND STATUTES OF LIMITATIONS.
(a) Interest. For purposes of computing interest on late payments
by or on behalf of combined group members, the following rules
apply:

1. Interest shall be assessed to the designated agent of a com-
bined group based upon the combined tax liability or deficiency
shown on the combined return for the combined group’s taxable
year. However, the joint and several liability provisions of s. Tax
2.65 (3) (f) do not apply to any interest attributable to separate
entity items. If a notice of an interest amount due is attributable
to separate entity items of a combined group member other than
the designated agent, the designated agent may pay the amount
due or may submit a written request to the department to reissue
the notice or a portion of the amount assessed to the combined
group member responsible for the separate entity items. The des-
ignated agent shall submit the written request on or before the due
date shown on the notice.

Note: Send written requests to reissue notices relating to separate entity items to:
Mail Stop 3-107, Wisconsin Department of Revenue, PO Box 8906, Madison, WI
53708-8906.

2. An extension filed by the designated agent shall be consid-
ered an extension filed by all members of the combined group.
However, the extension filed by the designated agent does not ap-
ply to affiliated corporations that are not combined group mem-
bers, even if those corporations will be included in the combined
return under the provisions of par. (d) 2.

3. Interest due to underpayment of estimated taxes shall be
computed based on the estimated tax requirements and other pro-
visions described in s. Tax 2.66.

4. If a corporation erroneously fails to join in the filing of the
combined return, all payments, credits, and other amounts col-
lected from the corporation which are properly attributable to the
combined group’s taxable year and attributable to a period of
time that the corporation was a member of the combined group
shall be treated as having been paid by the combined group.
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(b) Late filing fees. 1f a combined group fails to timely file a
combined return and the late filing fee under s. 71.83 (3), Stats.,
applies, the amount of the late filing fee shall be the amount pro-
vided in s. 71.83 (3), Stats., regardless of the number of combined
group members.

(c) Failure to file. For purposes of the penalty provided in s.
71.83 (1) (a) 1., Stats., the following rules apply:

1. A corporation which erroneously fails to join in the filing
of a combined return, but which timely files a separate Wisconsin
return or joins in the timely filing of a combined return for an-
other combined group, may not be subject to a penalty for failure
to file. In determining whether the return is timely filed, the tax-
able year of the erroneously filed return shall be used, rather than
the taxable year of the combined group with which the corpora-
tion should have filed.

2. A corporation which erroneously fails to join in the filing
of a combined return and which fails, without reasonable cause,
to timely file a separate Wisconsin return or join in the timely fil-
ing of a combined return for another combined group, shall be
subject to the penalty computed based on its share of tax required
to be reported on the combined return for its proper combined
group, including its tax attributable to separate entity items. Ex-
cept as provided in sub. (2) (d) 2., the members of the combined
group shall be jointly and severally liable for the penalty because
under s. 71.255 (1) (n), Stats., joint and several liability may ap-
ply to penalties and it is the duty of the designated agent to in-
clude the corporation in the combined return. The department
may send a notice of assessment of the penalty to the designated
agent instead of the corporation which was erroneously omitted
from the combined return.

(d) Statutes of limitations. 1. The designated agent’s filing of
a combined return shall be considered to be a return filed by each
combined group member whose items are included in the com-
bined unitary income reported on that return.

2. If a combined return includes separate entity items of a
corporation that would otherwise be a combined group member
but for the water’s edge rules of s. Tax 2.61 (4), the designated
agent’s filing of the combined return shall be considered to be a
return filed by that corporation.

3. For purposes of the statute of limitations in s. 71.77 (7)
(a), Stats., allowing the department to make an assessment within
six years after the filing of a return, the statute of limitations shall
be determined for each combined group member separately
based on its total net income reported on its return, which is its
net income or loss from the unitary combination as included in
the combined return, plus its net income or loss from separate en-
tity items. The six-year statute of limitations applies if a com-
bined group member’s total net income reported on its return is
less than 75 percent of the net income properly assessable and the
tax attributable to the additional income is in excess of $100.
The designated agent shall be responsible for any combined
group member’s return that is open under the 6-year statute of
limitations, subject to the provisions of s. Tax 2.65 (3) (f), even if
the designated agent’s return, as included in the combined return,
is not open under the six-year statute of limitations.

Note: Section Tax 2.67 interprets ss. 71.24 (1), (1m), and (7), 71.255 (1) (b), (7)
(b), (8), and (9), 71.44 (1), (1m), and (3), 71.77, 71.82, and 71.83, Stats.

History: EmR1001: emerg. cr. eff. 1-15-10; CR 09-064: cr. Register April 2010
No. 652, eff. 5-1-10; CR 12-011: am. (2) (d) 3. Register July 2012 No. 679, eff. 8-1-
12; CR 16-046: am. (2) (¢) 1., 1. (2) (c) 2., 3., am. (2) (c) 4., (d) 1., 3. Register Janu-
ary 2018 No. 745, eff. 2-1-18; CR 22-044: cr. (2) (c) 4. Register June 2023 No. 810,
eff. 7-1-23.

Cross References: See s. Tax 2.60 for definitions that relate to this section. See
s. Tax 2.65 for more information on the duties of the designated agent. See s. Tax
2.66 for more information on combined estimated tax requirements.
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Tax 2.82 Nexus. (1) BACKGROUND AND SCOPE. (a) Ev-
ery domestic corporation, one incorporated under Wisconsin’s
laws, except those exempt under ss. 71.26 (1) and 71.45 (1),
Stats., and every licensed foreign corporation, one not incorpo-
rated in Wisconsin, is required to file a complete corporation
franchise or income tax return, Form 4, 5S, or 6, regardless of
whether or not business was transacted.

(b) A foreign corporation is “licensed” if it has obtained a
Certificate of Authority from the department of financial institu-
tions to transact business in this state pursuant to s. 180.1501,
Stats. A licensed foreign corporation is presumed to be subject to
Wisconsin franchise or income taxes.

(c) An unlicensed foreign corporation is subject to Wisconsin
franchise or income taxes if it has nexus with Wisconsin. The
purpose of this rule is to provide guidelines for determining what
constitutes nexus, that is, what business activities are needed for a
foreign corporation to be subject to Wisconsin franchise or in-
come taxes. The rule also explains how nexus applies to a foreign
corporation in the context of s. 71.255, Stats., relating to com-
bined reporting, and s. 77.93, Stats., relating to the economic de-
velopment surcharge.

(2) DEFINITIONS. In this section:

(a) “Business location” includes a repair shop, parts depart-
ment, purchasing office, employment office, warehouse, meeting
place for directors, sales office, permanent sample or display
room, research facility or a recreational facility for use of em-
ployees or customers. A residence of an employee or representa-
tive is not ordinarily considered a business location of the em-
ployer unless the facts indicate otherwise. Facts that may indicate
a residence of an employee or representative is a business loca-
tion include the following: a portion of the residence is used ex-
clusively for the business of the employer, the employee is reim-
bursed or paid a flat fee for the use of this space by the employer;
the employee’s phone number is listed in the yellow pages or on
the Internet under the name of the employer; the employee uses
supplies, equipment or samples furnished by the employer; or the
space is used by the employee to interview prospective employ-
ees, hold sales meetings, or discuss business with customers.

(b) “Loans” include any extension of credit resulting from di-
rect negotiations between the taxpayer and its customer, or the
purchase, in whole or in part, of an extension of credit from an-
other. “Loans” include participations, syndications, and leases
treated as loans for federal income tax purposes. “Loans” do not
include properties treated as loans under section 595 of the Inter-
nal Revenue Code prior to its repeal by P.L. 104-188; futures or
forward contracts; options; notional principal contracts such as
swaps; credit card receivables, including purchased credit card re-
lationships; non-interest bearing balances due from depository
institutions; cash items in the process of collection; federal funds
sold; securities purchased under agreements to resell; assets held
in a trading account; securities; or interests in a real estate mort-
gage investment conduit or other mortgage-backed or asset-
backed security.

(bm) “Regular” and “regularly” mean 15 or more days of ac-
tivity. Fifteen days of activity means one person for 15 days or 15
persons for one day, or any combination of persons and days that
results in at least 15 person-days of activity. “Days of activity”
include any day, or portion thereof, upon which business activity
took place. “Days of activity” do not include travel days, holi-
days, or weekends, unless business activities were conducted on
those days.

(c) “Representative” includes an employee, independent con-
tractor, or any other person or entity engaged in substantial activ-
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ities that helped the taxpayer to establish or maintain a market in
this state.

Note: Under Tyler Pipe Industries, Inc. v. Washington State Dept. of Revenue,
483 US. 232 (1987), the U.S. Supreme Court held that it made no difference
whether the taxpayer’s representatives were classified as independent contractors or
employees. Also see Scripto, Inc. v. Carson, 362 U.S. 207 (1960).

(3) FEDERAL LIMITATIONS ON TAXATION OF FOREIGN CORPO-
RATIONS. (a) Federal constitutional provisions. 1. Article I,
Section 8 of the U.S. Constitution grants congress the power to
regulate commerce with foreign nations and among the several
states. States are prohibited from levying a tax which imposes a
burden on interstate or foreign commerce. However, this does not
mean states may not impose any tax on interstate commerce. A
state tax on net income from interstate commerce which is fairly
attributable to the state is constitutional. (Northwestern States
Portland Cement Co. v. Minnesota; Williams v. Stockham Valves
& Fittings, Inc., 358 U.S. 450, 79 S. Ct. 357.)

2. Section I of the 14th Amendment protects taxpayers
within any class against discrimination and guarantees a remedy
against illegal taxation.

(b) Federal Public Law 86-272. 1. Under Public Law 86-
272, a state may not impose its franchise or income tax on a busi-
ness selling tangible personal property, if the only activity of that
business is the solicitation of orders by its salesperson or repre-
sentative which orders are sent outside the state for approval or
rejection, and are filled by delivery from a point outside the state.
The activity must be limited to solicitation. If there is any activ-
ity which exceeds solicitation, the immunity from taxation under
P.L. 86-272 is lost.

2. This law, enacted by congress in 1959, does not extend to:

a. Those businesses which sell services, real estate or intan-
gibles in more than one state;

b. Domestic corporations; or

c. Foreign nation corporations, that is, those not incorporated
in the United States.

3. If the following activities are the only activities in Wiscon-
sin of a foreign corporation selling tangible personal property, the
corporation is not subject to Wisconsin franchise or income taxes
under P.L. 86-272:

a. Activity in Wisconsin by employees or representatives so-
liciting orders for tangible personal property which orders are
sent outside this state for approval or rejection.

b. Solicitation activity by non-employee independent con-
tractors, conducted through their own office or business location
in Wisconsin.

(4) WHAT CONSTITUTES NEXUS. If a foreign corporation un-
dertakes one or more of the following activities, it is considered
to have nexus and shall be subject to Wisconsin franchise or in-
come taxes:

(a) General. Any of the following activities constitute nexus:

1. Maintenance of any business location in Wisconsin, in-
cluding any kind of office.

2. Ownership of real estate in Wisconsin.

3. Ownership of tangible personal property in Wisconsin, in-
cluding inventory held by a distributor, consignee, or other non-
employee representative, whether or not used to fill orders for the
owner’s account, but not including personal property for use in an
employee’s or representative’s home, residential office or auto-
mobile that is solely limited to conducting the activities protected
by P.L. 86-272.

5. Regular activity in Wisconsin by employees or representa-
tives soliciting orders with authority to approve them.

Sm. Regular activity in Wisconsin by employees or represen-
tatives performing services related to the sale of tangible personal
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property. Services related to the sale of tangible personal prop-
erty may include consulting, design, engineering, construction,
installation, and assembly of equipment.

7. Regular activity in Wisconsin by employees or representa-
tives engaged in purchasing activities, credit investigations, col-
lection of delinquent accounts, or conducting training or semi-
nars for customer personnel in the operation, repair, or mainte-
nance of the taxpayer’s products.

Example: Training Company is a calendar year-end corporation headquartered
outside Wisconsin. Training Company does not maintain a business location or
have resident employees in Wisconsin. During the year, Training Company sends
five employees to Wisconsin for three days to conduct a training seminar related to
the operation of machinery that Training Company sold to the taxpayer. Training
Company has nexus since its employees conducted activity in Wisconsin for 15
days.

8. Operation of mobile stores in Wisconsin, such as trucks
with driver-salespersons, regardless of frequency, or whether the
driver-salesperson is an employee.

9. Leasing of tangible property in Wisconsin, but not includ-
ing personal property for use in an employee’s or representative’s
home, residential office or automobile that is solely limited to
conducting the activities protected by P.L.. 86-272.

9m. Licensing of intangible rights for use in Wisconsin.

10. The sale of other than tangible personal property such as
real estate, services and intangibles in Wisconsin.

11. The performance of services in Wisconsin by employees
or representatives, the services of which are unrelated to the sale
of tangible personal property.

Example: Repair Company is a calendar year-end corporation headquartered
outside Wisconsin. Repair Company does not maintain a business location or have
resident employees in Wisconsin. During the year, Repair Company sends four
technicians to repair customer equipment located in Wisconsin. Each of the techni-
cians perform repairs in Wisconsin for three days during the year. Repair Company
has nexus in Wisconsin since its employees or representatives perform services in
Wisconsin. Public Law 86-272 does not apply because services such as repair activ-
ities are not a protected activity.

12. Engaging in substantial activities that help to establish
and maintain a market in Wisconsin.

(b) “Doing business in this state”. Additionally, if a corpora-
tion has any of the activities that are specifically included in the
statutory definition of “doing business in this state” (s. 71.22
(1r), Stats.), the corporation has nexus except where prohibited
by P.L. 86-272. Therefore, the following activities constitute
nexus in Wisconsin to the extent sub. (3) (b) 3. does not apply:

1. Issuing credit cards, debit cards, or travel and entertain-
ment cards to customers in Wisconsin.

2. Regularly selling products or services of any kind or na-
ture to customers in Wisconsin that receive the product or service
in Wisconsin.

3. Regularly soliciting business from potential customers in
Wisconsin.

4. Regularly performing services outside Wisconsin for
which the benefits are received in Wisconsin.

5. Regularly engaging in transactions with customers in Wis-
consin that involve intangible property and result in receipts
flowing to the corporation from within Wisconsin.

6. Holding loans secured by real or tangible personal prop-
erty located in Wisconsin.

7. Owning, directly or indirectly, a general or limited partner-
ship interest in a partnership that does business in Wisconsin, re-
gardless of the percentage of ownership.

8. Owning, directly or indirectly, an interest in a limited lia-
bility company that does business in Wisconsin, regardless of the
percentage of ownership, if the limited liability company is
treated as a partnership for federal income tax purposes.

(c) Nexus for entire taxable year. If a corporation has nexus
in Wisconsin for any part of its taxable year, it is considered to
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have nexus in Wisconsin for its entire taxable year, regardless of
whether the activity that created the nexus took place throughout
the year.

Example: Corporation W is a calendar year corporation that operates five retail
stores, one of which is in Wisconsin. The stores constitute a unitary business. Cor-
poration W is not in a combined group. In the year 2014, Corporation W operated
one store in Wisconsin. On August 31, 2014, Corporation W sold the Wisconsin
store to Corporation Y but continued to operate the other stores outside Wisconsin.
Between September 1,2014 and December 31, 2014, Corporation W had no activi-
ties that would create nexus in Wisconsin. Corporation W is considered to have
nexus in Wisconsin for its entire taxable year. Therefore, on its 2014 Wisconsin
Form 4, Corporation W must compute its apportioned share of Wisconsin income
based on its apportionable income from all of its stores for the entire year 2014. In
addition, the numerator of the sales factor in its apportionment computation must in-
clude sales shipped to Wisconsin customers for the entire year 2014.

(d) How to obtain ruling. Paragraph (a) and the statutory def-
initions summarized in par. (b) as to what activities constitute
nexus are not all-inclusive. A ruling may be requested about a
particular foreign corporation as to whether it is subject to Wis-
consin franchise or income taxes by writing to the Wisconsin De-
partment of Revenue, Audit Bureau, Nexus Unit, P.O. Box 8906,
Madison, WI 53708.

Note: Section 71.23 (3), Stats., provides specific activities that do not constitute
nexus in Wisconsin even if they exceed the protection of P.L. 86-272.

(5) NEXUS FOR COMBINED GROUP MEMBERS. (a) General.
For a combined group, nexus is determined for the unitary busi-
ness as a whole, as provided in s. 71.255 (5) (a), Stats. Therefore,
if a member of a combined group has nexus in Wisconsin and
that nexus is attributable to the combined group’s unitary busi-
ness, all members of the combined group have nexus in
Wisconsin.

Example: Assume the same facts as the example in sub. (4) (c). In addition, as-
sume Corporation Y is a member of Combined Group XYZ, which reports on a cal-
endar year. Although Group XYZ operated numerous stores outside Wisconsin for
the entire year, none of the members of Group XYZ had any nexus-creating activi-
ties in Wisconsin until July 1, 2014, when Corporation Y set up a temporary office
in Wisconsin in anticipation of the purchase of the store from Corporation W. How-
ever, Corporation Z had sales shipped to Wisconsin customers during 2014. Since
Corporation Y established nexus in Wisconsin during the year, Group XYZ is con-
sidered to have nexus in Wisconsin for its entire taxable year. Therefore, Group
XYZ must file a Wisconsin Form 6 for the year 2014. On the combined return,
Group XYZ must include its apportionable income for the entire taxable year (from
all stores) in the combined unitary income to be apportioned. The Wisconsin share
of the combined unitary income for Corporation Y and Corporation Z is then deter-
mined as described in s. 71.255 (5), Stats., and s. Tax 2.61 (7). Assuming all of
Group XYZ’s Wisconsin sales are attributable to Corporations Y and Z, Corpora-
tions Y and Z would be the only corporations in the group with Wisconsin income.

(b) Effect of controlled group election. For a combined group
that has made the controlled group election provided in s. 71.255
(2m), Stats., the entire commonly controlled group’s business is
deemed to be a single unitary business, and the commonly con-
trolled group becomes a combined group. Therefore, if a com-
bined group has made the controlled group election and at least
one member of the combined group has nexus in Wisconsin, all
members of the combined group have nexus in Wisconsin.

Note: See s. Tax 2.62 for further discussion of the concept of a unitary business.
Also see s. Tax 2.61 (4) (h) for details of how a corporation’s nexus may be affected
by the water’s edge rules of combined reporting, and how these water’s edge rules
may affect taxation of a corporation’s income from a unitary business.

(6) NEXUS FOR ECONOMIC DEVELOPMENT SURCHARGE. If a
corporation has nexus under this section, the corporation is con-
sidered to be doing business in this state for purposes of s. 77.93,
Stats., relating to the economic development surcharge. There-
fore, if a corporation, other than a corporation exempt from taxa-
tion, has nexus and has at least $4,000,000 of gross receipts from
all activities for the taxable year, the corporation is subject to the
economic development surcharge. The economic development
surcharge applies to each member of a combined group
separately.

Note: See s. Tax 2.32 for a description of what constitutes gross receipts for pur-
poses of applying the $4,000,000 threshold.

Examples: 1) Corporation A is incorporated outside Wisconsin and is not a
member of a combined group. Corporation A is licensed to do business in Wiscon-
sin, but all of its activities in Wisconsin are protected by P.L. 86-272. Therefore,
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Corporation A does not have nexus. Corporation A is not subject to the economic
development surcharge because it does not have nexus in Wisconsin.

2) Assume the same facts as Example 1, except that Corporation A is in Com-
bined Group ABCD, which consists of Corporations A, B, C, and D. Corporation D
has a warehouse and several stores in Wisconsin that are part of the combined
group’s common unitary business. Since Corporation D has nexus in Wisconsin, all
corporations in the combined group have nexus in Wisconsin. Corporations A, B,
and D have sales to Wisconsin customers but Corporation C does not. The gross re-
ceipts, Wisconsin income, gross tax, and resulting economic development surcharge
for each corporation in the group are as follows:

Corporation Grgss Wisconsin Gross Tax Surcharge
Receipts Income
A $10,000,000 $100,000 $7,900 $237
B $3,000,000 $400,000 $31,600 $0
C $50,000,000 $0 $0 $25
D $100,000,000 $6,000,000 $474,000 $9,800

The Wisconsin income and gross tax are computed using the method described in
s. Tax 2.61. Since the economic development surcharge applies to each member of
a combined group separately:

» Corporation A is subject to the economic development surcharge because its
gross receipts are at least $4,000,000.

» Corporation B is not subject to the economic development surcharge because its
gross receipts are less than $4,000,000.

e Corporation C is subject to the minimum $25 economic development surcharge
because its gross receipts are at least $4,000,000 and it has no gross tax liability.

e Corporation D is subject to the maximum $9,800 economic development sur-
charge because its gross tax of $474,000 multiplied by the economic development
surcharge rate of 3% exceeds $9,800. The amount in excess of $9,800 is not im-
posed even though the other members have economic development surcharge liabil-
ity of less than $9,300.

Note: Section Tax 2.82 interprets ss. 71.22 (1r), 71.23 (1) and (2), 71.255 (5),
and 77.93, Stats.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79; correction in (3) (b) 1.
made under s. 13.93 (2m) (b) 5., Stats., Register, November, 1993, No. 455;
EmR0943: emerg. r. and recr. eff. 12-31-09; CR 10-001: r. and recr. Register June
2010 No. 654, eff. 7-1-10; CR 12-011: am. (1) (c), (6) Register July 2012 No. 679,
eff. 8-1-12; CR 16-046: am. (1) (a), (4) (c) (Example), (5) (a) (Example) Register
January 2018 No. 745, eff. 2-1-18; CR 18-081: cr. (2) (bm), am. (3) (b) 3. a., (4) (a)
3.,r.(4)(a)4.,am. (4) (a) 5., cr. (4) (a) 5Sm., 1. (4) (a) 6., am. (4) (a) 7., cr. (4) (a) 7.
(example), am. (4) (a) 8., 9., cr. (4) (a) 9m., am. (4) (a) 11., cr. (4) (a) 11 (example),
am. (4) (d) Register October 2019 No. 766, eff. 11-1-19; (2) (bm) renum. from (2)
(d) under s. 13.92 (4) (b) 1., Stats., and correction in (2) (bm), (3) (b) 1., (4) (a) 3., 9.
made under s. 35.17, Stats., Register October 2019 No. 766.

Tax 2.85 Penalty for failure to produce records un-
der s. 71.80 (9m), Stats. (1) GENERAL. A person who fails
to produce records or documents, as provided under ss. 71.74 (2)
and 73.03 (9), Stats., that were requested by the department may
be subject to any of the following penalties under s. 71.80 (9m),
Stats.:

(a) The disallowance of deductions, credits, exemptions or in-
come inclusion to which the requested records relate.

(b) In addition to any other penalties that the department may
impose, a penalty for each violation that is equal to the greater of
$500 or 25% of the amount of the additional tax on any adjust-
ment made by the department that results from the person’s fail-
ure to produce the records.

(2) DEFINITIONS. In this section:

9 <

(a) “Disallowance,” “inclusion,” or “adjustment” means that
an item is disallowed, included or adjusted through action taken
by the department when a proposed assessment or refund or no-
tice of assessment or refund is issued to a taxpayer.

(b) “Records” include both paper and electronic formats. Ex-
amples include bills, receipts, invoices, contracts, letters, memos,
accounting statements or schedules, general ledgers, journal en-
tries, and board of director’s minutes. “Records” do not include
items protected by attorney-client privilege, if the taxpayer pro-
vides a brief description or summary of the contents of each
record, the date each record was prepared, the person or persons
who prepared each record, the person to whom each record was
directed, or for whom each record was prepared, the purpose in
preparing each record, and how each element of the privilege is
met as to each record.
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(c) “Records requested were not provided” means that all
records requested were not provided to the department within the
time specified by the department.

(cm) “Summons request” means a request for records issued
by the department pursuant to s. 73.03 (9), Stats.

(d) “Written request for records” includes requests made by
letter, e-mail, fax or any other written form.

(e) “Provided” means the records are provided by electronic
means or in paper format to the address specified by the depart-
ment in its written request for records. If the address specified by
the department is the person’s location, the records are consid-
ered provided on the date the person notifies the department they
are available for review at that location.

(3) PROCEDURES. The penalties in this section may be im-
posed if the records requested were not provided and the depart-
ment provided the notifications in pars. (a), (b), and (c) regarding
the records requested. The number of days established by the de-
partment for the person to respond to the record requests should
be reasonable based on the facts of each situation.

(a) A first written request for records where the department
allowed the person a minimum of 30 days from the date of re-
quest for the records to be provided.

(b) After the time period to respond to the first written request
has expired as provided in par. (a), a second written request for
records where the department allowed the person a minimum of
30 days from the date of request for the records to be provided.
This second written request for records shall include a statement
explaining that if the requested records are not provided by the
date specified, the penalties provided by s. 71.80 (9m), Stats.,
may be imposed.

(c) After the time period to respond to the second written re-
quest has expired as provided in par. (b), a summons request for
records where the department allowed the person a minimum of
30 days from the date of receipt of the request for the records to
be provided. This summons request shall be prepared on a form
prescribed by the department and shall be served:

1. By certified mail, evidenced by a return receipt signed by
the taxpayer or an authorized representative.

2. By personal service pursuant to sec. 801.11, Stats., if un-
able to obtain a signature as provided in subd. 1.

Examples: 1) The department issues a first written request for records to Corpo-
ration A on September 1, 2016, allowing Corporation A until October 6, 2016, to
provide the records requested. Corporation A does not provide the requested
records to the department by October 6, 2016. The department issues a second writ-
ten request for records to Corporation A on October 21, 2016, allowing Corporation
A until November 30, 2016, to provide the records requested. Included in this sec-
ond written request for records is a notification regarding the penalties provided by
s. 71.80 (9m), Stats. Corporation A does not provide the requested records by No-
vember 30, 2016. The department mails a summons request for records to Corpora-
tion A which is received on December 20, 2016, allowing Corporation A until Janu-
ary 31, 2017, to provide the records requested. Corporation A does not provide the
requested records by January 31, 2017. Therefore, the department may disallow the
deductions, credits, or exemptions or include in Wisconsin income the additional in-
come to which the requested records relate and impose a penalty equal to the greater
of $500 or 25% of the additional tax on the adjustments made resulting from Corpo-
ration A not providing the records requested.

2) The department issues a first written request for records to Corporation B on
December 21, 2016, allowing Corporation B until January 20, 2017, to provide the
records requested. Corporation B does not provide the requested records to the de-
partment by January 20, 2017. The department issues a second written request for
records to Corporation B on February 8, 2017, allowing Corporation B until March
10, 2017, to provide the records requested. Included in this second written request
for records is a notification regarding the penalties provided by s. 71.80 (9m), Stats.
Corporation B does not provide the requested records to the department by March
10, 2017. The department personally serves a summons request for records on Cor-
poration B on March 28, 2017, allowing Corporation B until May 10, 2017, to pro-
vide the records requested. Corporation B provides records to the department by
May 10, 2017, but the department determines that the taxpayer did not provide some
of the records requested by May 10, 2017. Therefore, since the taxpayer did not pro-
vide all of the records requested by May 10, 2017, the department may disallow the
deductions, credits, or exemptions or include in Wisconsin income the additional in-
come to which the requested records that were not provided relate and impose a
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penalty equal to the greater of $500 or 25% of the additional tax on the adjustments
made resulting from the requested records that were not provided.

(4) WAIVER OF PENALTIES. (a) The penalties in this section
may be waived if the person whose records were requested can
show that, under all the facts and circumstances, its response to
the written request for records or its failure to respond to the writ-
ten request for records was reasonable or justified by factors be-
yond the person’s control. In determining whether the penalties
will be waived, the department may consider any of the following
factors:

1. Death of the taxpayer, tax preparer, accountant or other re-
sponsible party.

2. Onset of debilitating illness or injury of the taxpayer, tax
preparer, accountant or other responsible party.

3. Natural disaster such as tornado, flood or fire.

4. Records that were destroyed due to events beyond control
of the taxpayer or other responsible party and not due to neglect.

5. Any other facts and circumstances that the department be-
lieves pertinent.

(b) Providing requested records after the time period required
for providing the records has expired, as provided in sub. (3),
shall result in a reduction of the penalties provided in sub. (1) (a)
and (b) if the department determines that these records support a
reduction in the disallowance or inclusion previously made by the
department.

Examples: 1) Since Corporation C does not provide the records requested by the
date specified in a summons request for records to support interest expense de-
ducted, the department issues a proposed audit report to Corporation C disallowing
all the interest expense previously deducted, which represents the penalty provided
ins.71.80 (9m) (a) 1., Stats. Additional tax of $100,000 and the penalty as provided
in s. 71.80 (9m) (a) 2., Stats., of $25,000 results in the proposed audit report from
disallowing this interest expense. Corporation C provides the records requested 26
days after the department issues the proposed audit report but before the notice of
assessment is issued and explains, without any further detail, that they were too busy
with other aspects of their business to respond to the three written requests for
records by the dates specified. In this situation, the failure to provide the records re-
quested is not reasonable or justified by factors beyond the person’s control. In addi-
tion, the records provided do not support a reduction of the interest expense disal-
lowed in the proposed audit report. Therefore, the interest expense adjustment is not
modified so the proposed additional tax of $100,000 and the original proposed
penalty as provided in s. 71.80 (9m) (a) 2., Stats., of $25,000 remain.

2) Since Mr. Smith does not provide the records requested regarding his business,
which primarily receives payments in cash, to support the reported gross receipts by
the date specified in a summons request for records, the department issues a notice
of assessment to Mr. Smith including an estimated amount into income for unre-
ported receipts, which represents the penalty provided in s. 71.80 (9m) (a) 1., Stats.
Additional tax of $60,000, a negligence penalty of $15,000 and the penalty as pro-
vided in s. 71.80 (9m) (a) 2., Stats., of $15,000 results in the assessment from in-
cluding these estimated receipts. Mr. Smith appeals the assessment, provides the
records that were requested during the audit, and explains that he forgot to provide
the records that were previously requested. In this situation, the failure to provide
the records requested is not reasonable or justified by factors beyond the person’s
control. However, the records provided show that unreported receipts were only
20% of the amount previously included by the department as estimated unreported
receipts. Therefore, the unreported receipts adjustment is modified to reduce the ad-
ditional tax from $60,000 to $12,000, the negligence penalty is reduced from
$15,000 to $3,000 and the original penalty as provided in s. 71.80 (9m) (a) 2., Stats.,
is reduced from $15,000 to $3,000.

3) Assume the same facts as Example 2, except that Mr. Smith explains that he
did not previously provide the requested records because his accountant had posses-
sion of them and was in the hospital when the records were requested during the au-
dit. In this situation the failure to provide the records requested is reasonable or jus-
tified by factors beyond the person’s control. Therefore, the unreported receipts ad-
justment is modified to reduce the additional tax from $60,000 to $12,000, the neg-
ligence penalty is reduced from $15,000 to $3,000 and the original penalty as pro-
vided in's. 71.80 (9m) (a) 2., Stats., of $15,000 is waived.

History: EmR0929: emerg. cr. eff. 10-19-09; CR 09-087: cr. Register June 2010
No. 654, eff. 7-1-10; correction in (3) (intro.) made under s. 13.92 (4) (b) 7., Stats.,
Register June 2010 No. 654; CR 17-018: cr. (2) (cm), am. (3) (intro.), cr. (3) (c), am.
(3) (c) (Examples), (4) (b) (Examples) Register September 2019 No. 765, eff. 10-1-
19; correction in (4) (b) (Examples) made under s. 13.92 (4) (b) 7., Stats., Register
September 2019 No. 765.

Tax 2.87 Reduction of delinquent interest rate un-
der s. 71.82 (2) (b), Stats. (1) PROCEDURES. The secretary
may reduce the delinquent interest rate from 18% to 12% per year

Tax 2.88

when the secretary determines the reduction fair and equitable, if
the person from whom delinquent taxes are owing:

(a) Requests the reduction in writing, addressed to the Wis-
consin Department of Revenue, Compliance Bureau, P.O. Box
8901, Madison, WI 53708.

(b) Clearly indicates why it is fair and equitable for the rate of
interest to be reduced. Information regarding one or more of the
factors under sub. (2) may be indicated.

(c) Is current in all return and report filings and tax payments
for all matters other than the delinquencies for which interest re-
duction is being sought.

(d) Pays the taxes, reduced amount of interest and any penal-
ties associated with them within 30 days of receiving notice from
the department of the reduction.

(e) For combined group members, the designated agent is
charged with this responsibility.

Note: See s. Tax 2.65 for rules relating to the designated agent.

(2) FACTORS FOR SECRETARY’S CONSIDERATION. In deter-
mining whether an interest rate reduction is fair and equitable, the
secretary may consider the following factors:

(a) The taxpayer’s prior record of reporting and payment to
the department.

(b) The taxpayer’s financial condition.

(c) Any circumstances which may have prevented payment
such as death, imprisonment, hospitalization or other
institutionalization.

(d) Any unusual circumstances which may have caused the
taxpayer to incur the delinquency or prevent its payment.

(e) Any other factor which the secretary believes pertinent.

(3) DETERMINATION NOT APPEALABLE. The secretary’s de-
termination under this rule is not appealable.

Note: Section Tax 2.87 interprets ss. 71.255 (7) (b) and 71.82 (2) (b), Stats.

History: Cr. Register, February, 1979, No. 278, eff. 3-1-79; am. (1) (intro.), Reg-
ister, September, 1983, No. 333, eff. 10-1-83; CR 10-095: cr. (1) (e) Register No-
vember 2010 No. 659, eff. 12-1-10; CR 19-141: am. (1) (a) Register September
2020 No. 777, eff. 10-1-20.

Tax 2.88 Interest rates. (1) INTEREST ON UNPAID
TAXES WHICH ARE NOT DELINQUENT. Unpaid individual income
or corporate franchise or income taxes which are not delinquent
but which are assessed by the department on or after August 1,
1981 shall bear interest computed at the rate of 12% per year
from the due date of the taxes to the date paid or delinquent.

(2) INTEREST ON DELINQUENT TAXES. Any individual in-
come or corporate franchise or income tax delinquencies shall in-
clude interest at the rate of 1.5% per month from the date on
which the taxes became delinquent until the taxes are paid.

(3) INTEREST ON REFUNDS. (a) Any refund of individual in-
come or corporate franchise or income taxes shall include interest
at the rate of 3% per year from the due date of the return to the
date paid by the department, except as provided in pars. (b), (c),
and (d).

(b) No interest may be allowed on income and franchise taxes
if the refund is certified on a refund roll within 90 days of the due
date of the return or the date the return was filed, whichever oc-
curs later. This treatment shall apply to a refund of taxes result-
ing from an overpayment of estimated tax as well as from with-
held taxes.

(c) No interest may be allowed on a refund of income taxes
that results from the carryback of a net operating loss.

(d) No interest may be allowed on refunds due to a tax credit
issued under ss. 71.07 (3q), (3w), (3wm), and (3y), 71.28 (3q),
(3w), (3wm), and (3y), and 71.47 (3q), (3w), and (3y), Stats., and
subch. VIII of ch. 71, Stats.
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(4) INTEREST ON DEPOSIT OF CONTESTED TAXES. Any refund
of an amount deposited with the department pursuant to s. 71.90
(1), Stats., shall include interest at the rate of 3% per year from
the date the funds were deposited to the date refunded.

(5) EXTENSION PERIODS. If an extension of time is granted
for filing an individual income or a corporate franchise or income
tax return, any taxes owing with the return are subject to interest
during the extension period at the rate of 12% per year. However,
if the return is not filed or the taxpayer files but fails to pay the
tax by the end of the extension period, the taxes owing become
delinquent and shall be subject to delinquent interest under sub.
(2) from the end of the extension period until paid.

Note: 2013 Wis. Act 20 reduced the rate of interest on refunds of taxes and re-
funds of the deposit of contested taxes from 9% to 3%. The 3% rate applies to re-
funds paid on or after July 2, 2013, regardless of the taxable periods to which the re-
funds pertain.

Note: Section Tax 2.88 interprets ss. 71.03 (7), 71.07 (3q), (3w), (3wm), and
(3y), 71.24 (7), 71.28 (3q), (3w), (3wm), and (3y), 71.44 (3), 71.47 (3q), (3w), and
(3y), 71.55 (4), 71.82 (1) and (2) (a), and 71.90 (1), Stats.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79; r. and recr. (1), (3) and
(4), Register, September, 1983, No. 333, eff. 10-1-83; renum. (2) to (4) to be (3), (2)
and (5) and am., cr. (4), Register, July, 1989, No. 403, eff. 8-1-89; CR 14-005: am.
(3) (a), (4) Register August 2014 No. 704, eff. 9-1-14; CR 16-046: am. (3) (a), cr. (3)
(c) Register January 2018 No. 745, eff. 2-1-18; CR 19-141: am. (3) (a), cr. (3) (d)
Register September 2020 No. 777, eff. 10-1-20; correction in (3) (d) made under s.
35.17, Stats., Register September 2020 No. 777.

Tax 2.89 Estimated tax requirements for short tax-
able years. (1) GENERAL. Under ss. 71.09 and 71.29, Stats.,
certain corporations and persons other than corporations shall
make estimated tax payments. For short taxable years, estimated
tax payments shall be made in accordance with this section.

Note: For taxable years beginning on or after January 1, 1994, and ending before
April 1, 1999, estimated tax includes the temporary recycling surcharge under s.
77.93, Stats.

(2) DEFINITIONS. In this section:

(a) “Corporation” includes corporations, tax-option (S) cor-
porations, insurance companies, publicly traded partnerships
treated as corporations in section 7704 of the Internal Revenue
Code, limited liability companies treated as corporations under
the Internal Revenue Code, joint stock companies, associations,
common law trusts, regulated investment companies, real estate
investment trusts, real estate mortgage investment conduits, nu-
clear decommissioning trust funds and virtually exempt entities
as defined in s. 71.29 (1) (c), Stats.

(b) “Estimated tax payable” means the amount calculated un-
ders. 71.09 (13) or 71.29 (9) or (10), Stats.

(c) “Persons other than corporations” includes individuals,
estates, trusts other than those treated as corporations in par. (a),
partnerships except publicly traded partnerships treated as corpo-
rations in section 7704 of the Internal Revenue Code and limited
liability companies treated as partnerships under the Internal
Revenue Code.

(d) “Short taxable year” means a period of less than 12
months.

(3) NUMBER OF INSTALLMENT PAYMENTS REQUIRED. (a) For
short taxable years, the following number of estimated tax install-
ment payments shall be made:

1. For periods of one month or less, none.
2. For periods of 2 to 3 months, one.

3. For periods of 4 to 6 months, 2.

4. For periods of 7 to 9 months, 3.

5. For periods of 10 to 11 months, 4.

(b) Except as provided in par. (c), for purposes of determining
the required number of estimated tax installment payments under
par. (a), a portion of a month shall be treated as a full month.

(c) If a short taxable year terminates before the end of a
month and another taxable year begins at that time, for estimated
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tax installment purposes the first taxable period shall be treated
as ending on the last day of that month and the second taxable pe-
riod shall be treated as beginning on the first day of the following
month.

Note: Refer to the examples of the estimated tax payment requirements for short
taxable years involving a portion of a month that follow sub. (7) (b) 4.

(4) DUE DATES OF INSTALLMENT PAYMENTS FOR CORPORA-
TIONS. For short taxable years, corporations, or the designated
agent as provided in s. Tax 2.65 (3) (a) 5., shall make estimated
tax installment payments on or before the 15th day of each of the
following months:

(a) For periods of 2 to 3 months, the last month of the taxable
year.

(b) For periods of 4 to 6 months, the 4th and last months of
the taxable year.

(c) For periods of 7 to 9 months, the 4th, 6th and last months
of the taxable year.

(d) For periods of 10 to 11 months, the 4th, 6th, 9th and last
months of the taxable year.

(5) DUE DATES OF INSTALLMENT PAYMENTS FOR PERSONS
OTHER THAN CORPORATIONS. (a) Except as provided in pars. (b)
and (c), for short taxable years, persons other than corporations
shall make estimated tax installment payments on or before the
15th day of each of the following months:

1. For periods of 2 to 3 months, the first month following the
close of the taxable year.

2. For periods of 4 to 6 months, the 4th month of the taxable
year and the first month following the close of the taxable year.

3. For periods of 7 to 9 months, the 4th and 6th months of the
taxable year and the first month following the close of the taxable
year.

4. For periods of 10 to 11 months, the 4th, 6th and 9th
months of the taxable year and the first month following the close
of the taxable year.

(b) If a person other than a corporation files an income tax re-
turn on or before the last day of the first month following the
close of the taxable year and pays the full amount computed on
that return as payable, that person need not make the last payment
of estimated tax.

(c) Instead of making estimated tax installment payments, a
farmer or fisher as defined in s. 71.09 (1) (a), Stats., may either
pay the estimated tax in full by the 15th day of the first month af-
ter the close of the taxable year or file the tax return on or before
the first day of the 3rd month following the close of the taxable
year and pay the full amount computed on that return as payable.

(6) COMPUTATION OF ESTIMATED TAX PAYABLE. Corpora-
tions and persons other than corporations shall make estimated
tax payments equal to the lesser of the following amounts:

(a) Ninety percent of the tax shown on the return for the tax-
able year or, if no return is filed, 90% of the tax for the taxable
year.

(b) For individuals, corporations having less than $250,000 of
Wisconsin net income and estates and trusts having less than
$20,000 of Wisconsin taxable income for the current taxable
year, the tax shown on the return for the preceding taxable year,
provided the taxpayer filed a return for the preceding year cover-
ing a full 12-month year. When the current year is a short taxable
year and the preceding year was a period of 12 months, the tax
shown on the return for the preceding taxable year may be pro-
rated based on the number of months in the short taxable year.

Example: Corporation A receives federal approval to change its taxable year
from a calendar year to a fiscal year ending on June 30. To make the change, Corpo-
ration A files a franchise or income tax return for the period beginning January 1
and ending June 30. On this short-period return, it reports net tax of $8,000. Corpo-
ration A’s Wisconsin net income for the current taxable year is less than $250,000.
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Therefore, its estimated tax payable is the lesser of 90% of the tax shown on its cur-
rent year return or 100% of the tax shown on its prior year return, provided it had
filed a tax return for that year covering a 12-month period. The tax shown on Cor-
poration A’s return for the preceding taxable year, a 12-month period, was $6,000.
Corporation A’s estimated tax payable for the current taxable year is $3,000, $6,000
prior year’s tax x 6 months/12 months.

Note: Corporations having Wisconsin net income of $250,000 or more for the
current taxable year and estates or trusts having Wisconsin taxable income of
$20,000 or more for the current taxable year may not calculate their estimated tax
payable under par. (b).

(c) Ninety percent of the tax calculated by annualizing the
taxable income earned for the months in the taxable year ending
before the due date of the installment. The following special
rules apply:

1. Corporations which determine their Wisconsin net in-
comes under the apportionment method may compute their annu-
alized income using the apportionment percentage from the re-
turn filed for the previous taxable year if the previous year’s re-
turn is filed by the due date of the installment for which the in-
come is being annualized and the apportionment percentage on
that return is greater than zero. A corporation that has at least
$250,000 of Wisconsin net income for the current taxable year
may also compute annualized income using the apportionment
percentage from the return filed for the previous taxable year if
the previous year’s return is filed by the due date of the 3rd in-
stallment, the apportionment percentage on that return is greater
than zero, and the apportionment percentage used in computing
the first 2 installments is not less than the apportionment percent-
age used on that return.

2. Entities subject to tax on unrelated business taxable in-
come and trusts and estates shall annualize their incomes for the
months in the taxable year ending one month before the install-
ment due date.

(7) PORTION OF ESTIMATED TAX PAYABLE IN EACH INSTALL-
MENT. The portion of the estimated tax payable in each install-
ment depends on when the taxpayer determines that the taxable
year will be a period of less than 12 months and the number of in-
stallment payments required, as follows:

(a) If an event that will terminate the taxable year before the
end of the 12th month occurs after the taxpayer has begun mak-
ing estimated tax payments, the initial estimated tax installment
payments shall be based on 25% of the estimated tax payable,
with the last payment adjusted for the difference between the esti-
mated tax liability and the amount previously paid.

Examples: 1) Corporation B, which has been filing tax returns on a calendar-
year basis, receives federal approval to change its taxable year to a fiscal year ending
on July 31. To make the change, Corporation B files a franchise or income tax re-
turn for the short taxable year beginning January 1 and ending July 31. Since this is
a period of 7 months, Corporation B must make 3 estimated tax payments. Twenty-
five percent of the estimated tax shall be paid for each of the installments due March
15 and June 15. The balance of the estimated tax shall be paid on or before July 15.
If Corporation B’s estimated tax payable is $80,000, Corporation B must pay
$20,000, 25% x $80,000 estimated tax payable, for each of the installments due
March 15 and June 15 and $40,000, 50% x $80,000 estimated tax payable, for the
installment due July 15.

2) Corporation C, a calendar-year filer, merges into Corporation D on October 6.
As aresult, Corporation C files its final franchise or income tax return for the short
taxable year beginning January 1 and ending October 6. Corporation C must make
4 estimated tax payments, each for 25% of the estimated tax payable. The install-
ments must be paid on or before March 15, June 15, September 15 and October 15.
If Corporation C’s estimated tax payable is $100,000, Corporation C must pay
$25,000, 25% x $100,000 estimated tax payable, for each installment.

(b) If an event that will result in a taxable year of less than 12
months occurs before the taxpayer has begun making estimated
tax payments, installment payments shall be made as follows:

1. If one installment is due, all of the estimated tax shall be
paid at that time.

2. If 2 installment payments are due, 75% of the estimated
tax shall be paid for the first installment and 25% shall be paid for
the remaining installment.
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3. If 3 installment payments are due, 50% of the estimated
tax shall be paid for the first installment and 25% shall be paid for
each of the 2 remaining installments.

4. If 4 installment payments are due, 25% of the estimated
tax shall be paid for each installment.

Examples: 1) Corporation E owns 100% of the stock of Corporation F. The cor-
porations file consolidated federal income tax returns on a calendar-year basis. On
March 10, Corporation E sells all of the stock of Corporation F to third parties, sev-
ering the affiliated group. For federal purposes, Corporations E and F file a consol-
idated return for the period from January 1 through March 10. Corporation F files a
separate federal return for the period from March 11 through December 31. Since
the taxable period for Wisconsin purposes is the same as the federal taxable year,
Corporation F must also file 2 short-period Wisconsin returns. For the first taxable
year, Corporation F must make one estimated tax installment payment for 100% of
the estimated tax liability on or before March 15. For the second short period, Cor-
poration F must make 3 estimated tax installment payments. The first payment for
50% of the estimated tax liability is payable on or before June 15. Since March is
the last month of the first short period, April is treated as the first month of the sec-
ond short period. The second and third payments, each for 25% of the estimated
tax, are due on or before September 15 and December 15, respectively. If Corpora-
tion F’s estimated tax for the period beginning March 11 and ending December 31 is
$150,000, Corporation F must pay $75,000, 50% x $150,000 estimated tax payable,
for the first installment and $37,500, 25% x $150,000 estimated tax payable, for
each of the remaining 2 installments.

2) Corporation G buys 100% of the stock of Corporation H on August 29. Both
corporations compute their incomes on a calendar-year basis. Corporations G and H
file a consolidated federal income tax return for the period from August 30 through
December 31. Corporation H files a separate federal return for the period from Jan-
uary 1 through August 29. Since the taxable year is the same for Wisconsin and fed-
eral purposes, Corporation H must file 2 short-period Wisconsin returns. For the
first short taxable year, 3 estimated tax installment payments are required, due on or
before March 15, June 15 and August 15. Twenty-five percent of the estimated tax
shall be paid for each of the installments due March 15 and June 15 and the balance
of the estimated tax shall be paid for the installment due August 15. For the second
short period, 2 installments are payable on or before November 15 and December
15. Since August is the last month of the first short period, September is treated as
the first month of the second short period. The first installment payment, due No-
vember 15 is for 75% of the estimated tax and the payment due December 15 is for
25% of the estimated tax.

(8) ANNUALIZED INCOME INSTALLMENT PAYMENTS. Under
ss. 71.09 (13) (d) and 71.29 (9) (c), Stats., taxpayers may com-
pute estimated tax installment payments by annualizing income
for the months in the taxable year ending before the installment
payment’s due date. Corporations that are subject to a tax on un-
related business taxable income and virtually exempt entities may
compute estimated tax installment payments by annualizing in-
come for the months in the taxable year ending before the date
one month before the due date for the installment payment. An-
nualized income installment payments shall be computed as
follows:

(a) Computation of annualized income. Taxpayers shall annu-
alize income for the annualization period as follows:

1. Compute the Wisconsin net income for the annualization
period, excluding adjustments which remain constant from pe-
riod to period, such as net business loss carryforwards and the
amortization of adjustments for changes in the method of
accounting.

2. Calculate the annualization factor for the annualization
period by dividing the number of months in the taxable year by
the number of months in the annualization period.

3. Multiply the amount computed in subd. 1. by the annual-
ization factor computed in subd. 2.

4. Subtract from the result in subd. 3. any adjustments ex-
cluded from the calculation of Wisconsin net income in subd. 1.
which remain constant for each period. Individuals shall also
subtract the standard deduction.

Example: Corporation J’s taxable year begins January 1 and ends May 10. It has
Wisconsin net income of $200,000 for the period from January 1 through February
28. Corporation J’s annualization factor for that period is 2.5, calculated by dividing
the 5 months of the taxable year by the 2 months of the annualization period. The
annualized income for that period is $500,000, which is $200,000 Wisconsin net in-
come X 2.5 annualization factor.

(b) Computation of installment payments. Taxpayers shall
calculate their estimated tax installment payments based on an-

nualized income for the annualization period as follows:
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1. Determine the gross tax on the amount calculated under
par. (a).

2. Subtract from the gross tax under subd. 1. any allowable
tax credits, excluding estimated tax paid.

3. Multiply the net tax computed in subd. 2. by the applica-
ble percentage from sub. (7).

Example: Corporation K, a calendar year filer, merges into Corporation L on
July 14. Corporation K elects the annualized income method for determining
whether it paid sufficient estimated tax. Corporation K’s Wisconsin net income is
$300,000 for the first 2 months of the taxable year, $1,400,000 for the first 5 months
of the taxable year, and $1,800,000 for the first 6 months of the taxable year. Corpo-
ration K has $9,000 of tax credits and its net tax due for the year ending July 14 is
$135,000. Therefore, Corporation K’s estimated tax payable is $121,500. For Cor-
poration K’s 7-month year, the annualization factors are 3.5 (7 months/2 months),
1.4 (7 months/5 months), and 1.167 (7 months/6 months). Corporation K calculates
its required estimated tax payments as follows:

First 2 First 5 First 6
months months months
Wisconsin net income $300,000 $ 1,400,000 $1,800,000
Annualization factor 3.5 14 1.167
Annualized income $1,050,000 $ 1,960,000 $2,100,600
Annualized gross tax 82,950 154,840 165,947
Tax credits 9.000 9.000 9.000
Annualized net tax $73,950 $ 145,840 $156,947
Applicable percentage 22.5% 45% 90%
Portion of annualized $16,639 $65,628 $141,252
tax
25% of estimated tax 30,375 60,750 121,500
Amount payable in pre- 0 16.639 60.750
ceding periods
Installment payable $16.639 $44.111 $60.750

Note: After the end of the taxable year, persons other than corporations shall use
Schedule U and corporations shall use Form U to determine whether they have
made sufficient estimated tax payments. Taxpayers with short taxable years shall
adjust the computations on those forms as provided in this section.

(9) COMBINED GROUPS. For purposes of estimated tax re-
quirements, a combined group of corporations under s. 71.255
(1) (a), Stats., or a commonly controlled group under s. 71.255
(2m), Stats., shall be treated as if it were a single corporation.

Note: See s. Tax 2.66 for rules relating to the payment of estimated taxes by com-
bined groups.

Note: Section Tax 2.89 interprets ss. 71.09 (9), 71.255 (7), and 71.29 (5), Stats.

History: Cr. Register, December, 1995, No. 480, eff. 1-1-96; CR 10-095: am. (4)
(intro.), cr. (9) Register November 2010 No. 659, eff. 12-1-10; CR 19-141: am. (4)
(b) to (d) Register September 2020 No. 777, eff. 10-1-20.

Cross References: See s. Tax 2.60 for combined reporting definitions relating to
this section. See s. Tax 2.63 for rules relating to the controlled group election under
s. 71.255 (2m), Stats. See s. Tax 2.65 for rules relating to the designated agent. See
s. Tax 2.66 for rules relating to the payment of estimated taxes by combined groups.

Tax 2.90 Withholding; wages. (1) The term “wages”
means all remuneration for services performed by an employee
for an employer unless specifically excepted under s. 71.63, Stats.

(2) The name by which remuneration for services is desig-
nated is immaterial. Thus, salaries, fees, bonuses, commissions
on sales, commissions on insurance premiums, pensions and re-
tirement pay, and supplemental unemployment benefits are
wages within the meaning of the statute if paid as compensation
for services performed by the employee for the employee’s
employer.

(8) The basis upon which the remuneration is paid is immate-
rial in determining whether the remuneration constitutes wages.
Thus it may be paid on the basis of piecework, or a percentage of
the profits, and may be paid hourly, daily, weekly, monthly or
annually.

(4) Generally the medium in which the remuneration is paid
is also immaterial. It may be paid in cash or in something other
than cash, as, for example, stocks, bonds or other forms of prop-
erty. However, s. 71.63 (6) (i), Stats., excludes from wages remu-
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neration paid in any medium other than cash for services not in
the course of the employer’s trade or business. If services are
paid for in a medium other than cash, the fair market value of the
thing taken in payment is the amount to be included as wages. If
the services were rendered at a stipulated price, in the absence of
evidence to the contrary, such price will be presumed to be the
fair value of the remuneration received. If a corporation transfers
to its employees its own stock as remuneration for services ren-
dered by the employee, the amount of such remuneration is the
fair market value of the stock at the time of the transfer.

(5) Remuneration for services, unless the remuneration is
specifically excepted by the statute, constitutes wages even
though at the time paid the relationship of employer and em-
ployee no longer exists between the person in whose employ the
services were performed and the individual who performed them.

(7) Amounts paid specifically — either as advances or reim-
bursements — for traveling or other bona fide ordinary and nec-
essary expenses incurred or reasonably expected to be incurred in
the business of the employer are not wages and are not subject to
withholding. Traveling and other reimbursed expenses must be
identified either by making a separate payment or by specifically
indicating the separate amounts where both wages and expense
allowances are combined in a single payment.

(8) Amounts of so-called “vacation allowances” paid to an
employee constitutes wages. Thus the salary of an employee on
vacation, paid notwithstanding the absence from work, consti-
tutes wages.

(9) Any payments made by an employer to an employee on
account of dismissal, that is, involuntary separation from the ser-
vice of the employer, constitutes wages regardless of whether the
employer is legally bound by contract, statute or otherwise to
make such payments.

(10) Any amount deducted by an employer from the remuner-
ation of an employee is considered to be a part of the employee’s
remuneration and is considered to be paid to the employee as re-
muneration at the time the deduction is made. It is immaterial
that any act or law requires or permits such deductions.

(11) The term “wages” includes the amount paid by an em-
ployer on behalf of an employee, without deduction from the re-
muneration of or other reimbursement from the employee, on ac-
count of any tax imposed upon the employee by any taxing
authority.

(12) The value of any meals or lodging furnished to an em-
ployee by an employer is not subject to withholding if the value of
the meals or lodging is excludable from the gross income of the
employee under the provisions of the Internal Revenue Code, as
defined in s. 71.01 (6), Stats.

(13) Ordinarily, facilities or privileges, such as entertain-
ment, medical services, or so-called “courtesy” discounts on pur-
chases furnished or offered by an employer to employees gener-
ally, are not considered as wages subject to withholding, if the fa-
cilities or privileges are of relatively small value and are offered
or furnished by the employer merely as a means of promoting the
health, good will, contentment or efficiency of employees.

(14) Tips or gratuities paid directly to an employee by a cus-
tomer of an employer, are excepted from withholding only if the
tips are non-cash tips or if the cash tips received during the course
of a month are less than $20.

(15) Withholding is not required:

(a) Upon amounts paid to an employee by the employee’s em-
ployer under a wage continuation plan for a period during which
the employee is absent from work on account of personal injuries
or sickness if such amounts are exempt from withholding taxa-
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tion under the Internal Revenue Code, as defined in s. 71.01 (6),
Stats.

(b) When, as provided by s. 71.66 (3), Stats., an employee cer-
tifies to an employer that the employee incurred no liability for
income tax for the preceding taxable year and anticipates not in-
curring a liability for the current taxable year.

Note: Section Tax 2.90 interprets ss. 71.63 and 71.66 (3), Stats.

History: Cr. Register, January 1963, No. 85, eff. 2-1-63; r. and recr. (12), cr. (15),
Register, March, 1966, No. 123 eff. 4-1-66; am. (2), (14) and (15), Register, July,
1978, No. 271, eff. 8-1-78; am. (1), (4), (5), (8), (12), (13) and (15), Register, July,
1989, No. 403, eff. 8-1-89; CR 13-012: 1. (6) Register August 2013 No. 692, eff. 9-1-
13.

Tax 2.91 Withholding; fiscal year taxpayers. (1)
Except as provided in sub. (2), amounts withheld pursuant to ss.
71.64 and 71.67, Stats., in any calendar year shall be allowed as a
credit for the taxable year beginning in the calendar year. If more
than one taxable year begins in a calendar year, the amount shall
be allowed as a credit for the last taxable year beginning in that
calendar year.

(2) Any employee who reports income for taxation to the
state of Wisconsin on a taxable year other than the calendar year
shall be allowed as a credit for the fiscal year amounts withheld
by his or her employer in the fiscal year, provided the employer,
on or before the end of the first month following the close of the
fiscal year, shall voluntarily furnish the employee with 2 legible
copies and the department of revenue with one legible copy of a
written statement, adapted to the fiscal year, but otherwise con-
sistent with the written statement referred to in ss. 71.65 (1) and
71.71 (1), Stats., and the employee files a copy of the statement
along with the fiscal year return.

Note: Section Tax 2.91 interprets ss. 71.64, 71.65 (1), 71.67 and 71.71 (1), Stats.

History: Cr. Register, March, 1963, No. 87, eff. 4-1-66; am. Register, February,
1975, No. 230, eff. 3-1-75; am. Register, July, 1989, No. 403, eff. 8-1-89.

Tax 2.92 Withholding tax exemptions. (1) An em-
ployee is required to provide a completed Form WT-4, “Em-
ployee’s Withholding Exemption Certificate/New Hire Report-
ing,” to their employer.

(2) An employee who had incurred no Wisconsin income tax
liability for the preceding taxable year and anticipates no liability
for a current taxable year shall be exempt from withholding if the
employee provides his or her employer with a completed Form
WT-4, “Employee’s Withholding Exemption Certificate/New
Hire Reporting” which shows a claim for total exemption. For
this purpose, a tax liability is “incurred” if the employee had for
the preceding year, or anticipates for the current year, a net Wis-
consin income tax due, i.e., gross tax less personal exemptions on
a Wisconsin return. If an employee is married, the Wisconsin
marital property laws for tax computation shall be considered in
determining if the employee may claim this exemption.

(3) (a) Effective April 1, 1979, an employee may enter into a
written agreement with his or her employer to withhold a lesser
amount of tax than indicated in the withholding tax tables, if the
employee determines the lesser amount approximates the em-
ployee’s anticipated income tax liability for the year. Form WT-
4A, “Wisconsin Employee Withholding Agreement”, shall be
used for this purpose and a completed copy of the form shall be
sent by the employee to the department within 10 days after it is
filed with the employer. If the employee fails to notify the depart-
ment within the required 10 days, he or she shall be subject to a
penalty of $10, as provided by s. 71.83 (1) (a) 5., Stats.

(b) The agreement between the employee and employer shall
be renewed each year. For calendar year taxpayers, the agree-
ment expires on April 30 of the year immediately following the
year in which it was entered into. For fiscal year taxpayers, the
agreement expires 4 months following the close of the fiscal year
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in which entered into. To renew the agreement, an employee
shall provide a new form WT-4A to his or her employer and sub-
mit a copy of the completed form to the department as provided
in par. (a). If a new form WT-4A is executed before the expira-
tion dates described in this paragraph, it shall supersede the pre-
vious agreement.

(c) If the department determines that an agreement is incom-
plete, incorrect, or would result in an insufficient amount of tax
being withheld, the department may void the agreement by notifi-
cation to the employer and employee.

(d) Section 71.83 (1) (b) 4., Stats., provides that any employee
who enters into an agreement with the intent to defeat or evade
the proper withholding of tax, shall be subject to a penalty equal
to the difference between the amount required to be withheld and
the amount actually withheld for the period that the incorrect
agreement was in effect.

(e) Under s. 71.83 (2) (a) 5., Stats., any employee who will-
fully supplies an employer with false or fraudulent information
regarding an agreement with the intent to defeat or evade the
proper withholding of tax may be imprisoned not more than 6
months or fined not more than $500, plus the costs of prosecu-
tion, or both.

Note: Section Tax 2.92 interprets ss. 71.66 and 71.83 (1) (a) 5. and (b) 4. and (2)
(a) 5., Stats.

History: Cr. Register, November, 1977, No. 263, eff. 12-1-77; am. (1) and (2), cr.
(3), Register, September, 1983, No. 333, eff. 10-1-83; am. (1), (2) and (3) (c), Regis-
ter, July, 1989, No. 403, eff. 8-1-89; correction in (3) (a), (d), (¢) made under s.
13.92 (4) (b) 7., Stats., Register November 2011 No. 671; CR 22-044: r. and recr.
(1), am. (2) Register June 2023 No. 810, eff. 7-1-23.

Tax 2.93 Withholding from wages of a deceased
employee and from death benefit payments. (1) Gen-
ERAL. Section 71.64 (1) (a), Stats., requires employers to with-
hold Wisconsin income tax from payments of wages “to an em-
ployee”. Various types of payments are made to the estate or to
beneficiaries of a deceased employee which resulted from the de-
ceased person’s employment. The department shall follow the
federal internal revenue service’s policy in determining whether
withholding of income tax is required from these payments.

(2) PAYMENTS SUBJECT TO WITHHOLDING. An uncashed
check originally received by a decedent prior to the date of death
and reissued subsequently to the decedent’s personal representa-
tive shall be subject to withholding of Wisconsin income tax.

(3) PAYMENTS NOT SUBJECT TO WITHHOLDING. The follow-
ing types of payments to a decedent’s personal representative or
heir shall not be subject to withholding of Wisconsin income tax:

(a) Payments representing wages accrued to the date of death
but not paid until after death.

(b) Accrued vacation and sick pay.

(c) Termination and severance pay.

(d) Death benefits such as pensions, annuities and distribu-
tions from a decedent’s interest in an employer’s qualified stock
bonus plan or profit sharing plan, as provided in s. 71.63 (6) (j),
Stats.

Note: Section Tax 2.93 interprets ss. 71.63 (6) (j) and 71.64 (1) (a), Stats.

History: Cr. Register, February, 1978, No. 266, eff. 3-1-78; am. (1) and (3) (d),
Register, July, 1989, No. 403, eff. 8-1-89.

Tax 2.935 Reduction of delinquent interest rate un-
der s. 71.82 (2) (d), Stats. (1) PROCEDURES. The secretary
may reduce the delinquent interest rate from 18% to 12% per year
when the secretary determines the reduction fair and equitable, if
the person from whom delinquent taxes are owing:

(a) Requests the reduction in writing, addressed to the Wis-
consin Department of Revenue, Compliance Bureau, P.O. Box
8901, Madison, WI 53708.
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(b) Clearly indicates why it is fair and equitable for the rate of
interest to be reduced. Information regarding one or more of the
factors under sub. (2) may be indicated.

(c) Is current in all return and report filings and tax payments
for all matters other than the delinquencies for which interest re-
duction is being sought.

(d) Pays the withholding taxes, reduced amount of interest
and any penalties associated with them within 30 days of receiv-
ing notice from the department of the reduction.

(2) FACTORS FOR SECRETARY’S CONSIDERATION. In deter-
mining whether an interest rate reduction is fair and equitable, the
secretary may consider the following factors:

(a) The taxpayer’s prior record of reporting and payment to
the department.

(b) The taxpayer’s financial condition.

(c) If the taxpayer is a natural person, any circumstances
which may have prevented payment such as death, imprisonment,
hospitalization or other institutionalization.

(d) Any unusual circumstances which may have caused the
taxpayer to incur the delinquency or prevent its payment.

(e) Any other factor which the secretary believes pertinent.

(3) DETERMINATION NOT APPEALABLE. The secretary’s de-
termination under this rule is not appealable.
Note: Section Tax 2.935 interprets s. 71.82 (2) (d), Stats.
History: Cr. Register, February, 1979, No. 278, eff. 3-1-79; am. (1) (intro.), Reg-
ister, September, 1983, No. 333, eff. 10-1-83; CR 19-141: am. (1) (a) Register Sep-
tember 2020 No. 777, eff. 10-1-20.

Tax 2.94 Tax-sheltered annuities. (1) GENERAL. (a)
Payments for a tax-sheltered annuity purchased for an employee
by a public school system or by an exempt educational, charitable
or religious organization, which are excludable from the em-
ployee’s gross income in the year of payment under section 403
(b) of the Internal Revenue Code, are also excludable in the year
of payment for Wisconsin income tax purposes.

Note: The exclusion from gross income as provided in sub. (1) (a) is effective
January 1, 1965, when Wisconsin adopted the Internal Revenue Code as the basis
for computing Wisconsin taxable income. Payments prior to January 1, 1965, were
taxable for Wisconsin income tax purposes.

(b) All benefits paid under tax sheltered annuity contracts, in-
cluding withdrawals, death benefits or annuities, are included in
federal taxable income when received. The Wisconsin treatment
is described in subs. (2) and (3).

(2) MILWAUKEE CITY AND COUNTY EMPLOYEE AND STATE
TEACHERS RETIREMENT SYSTEMS. Normal retirement benefits re-
ceived from systems enumerated in s. 71.05 (1) (a), Stats., are ex-
empt as provided by that section. The exemption is limited to
payments from the accounts of those persons who were members
of any of the systems on December 31, 1963, or who were retired
from any of the systems on or before December 31, 1963. How-
ever, benefits received from tax-sheltered annuity deposits de-
scribed in sub. (1) administered by these systems do not qualify
for the exclusion from Wisconsin taxable income provided by s.
71.05 (1) (a), Stats. Tax-sheltered annuity benefits shall be in-
cluded in gross income for Wisconsin income tax purposes as
they are for federal income tax purposes, except as provided in
sub. (3).

(3) STATE TEACHERS RETIREMENT SYSTEM. (a) Tax-shel-
tered annuity benefits received by retired teachers on and after
January 1, 1974, shall be included in taxable income. No sub-
traction modification from federal adjusted gross income may be
allowed, except as provided in par. (b).

(b) If a school system purchased a tax-sheltered annuity for an
employee prior to January 1, 1965, and the employee paid a Wis-
consin income tax on the tax-sheltered annuity deposit which was
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used to pay the 1964 annuity premium, a subtraction modifica-
tion under s. 71.05 (6) (b) 3., Stats., shall be allowed for the tax-
sheltered annuity benefits received on or after January 1, 1974,
which are included in federal adjusted gross income and upon
which the employee previously paid a Wisconsin income tax.
The allowable subtraction modification is the amount of deposit
on which the Wisconsin tax was previously paid less that portion,
if any, of the tax-sheltered annuity benefits excludable from Wis-
consin taxable income because of receipt prior to January 1,
1974.

Examples: In each example below, assume the employee is a taxpayer who files
tax returns on a calendar year basis.

1) An employee made a deposit of $200 for the purchase of a tax-sheltered annu-
ity in 1964, and this amount was included in Wisconsin taxable income. When the
employee retires after December 31, 1973, a subtraction modification under s. 71.05
(6) (b) 3., Stats., is permitted for the first $200 of tax-sheltered annuity benefits re-
ceived. All subsequent benefits are taxable with no subtraction modification
allowed.

2) An employee made a deposit of $300 for the purchase of a tax-sheltered annu-
ity in 1964, and this amount was included in Wisconsin taxable income. The em-
ployee retired prior to January 1, 1974, and $120 of the benefits received were not
included in Wisconsin taxable income. A subtraction modification under s. 71.05
(6) (b) 3., Stats., is permitted for the next $180 ($300 - $120) received after Decem-
ber 31, 1973. All subsequent benefits are taxable with no subtraction modification
allowed.

3) An employee made a deposit of $160 for the purchase of a tax-sheltered annu-
ity in 1964, and this amount was included in Wisconsin taxable income. The em-
ployee retired prior to January 1, 1974, and treated $200 of the benefits as nontax-
able for Wisconsin income tax purposes. All the benefits received after December
31, 1973, are taxable with no subtraction modification allowed.

Note: Section Tax 2.94 interprets s. 71.05 (1) (a), Stats.

History: Cr. Register, April, 1978, No. 268, eff. 5-1-78; r. (1) (a) and (3) (b),
renum. (1) (b), (¢) and (3) (¢) to be (1) (a), (b) and (3) (b) and am. (a) and (3) (b), am.
(2) and (3) (a), Register, June, 1991, No. 426, eff. 7-1-91.

Tax 2.95 Reporting of installment sales by natural
persons and fiduciaries. (1) GENERAL. The Wisconsin tax
treatment of installment sales by natural persons and fiduciaries
is determined under the Internal Revenue Code in effect under s.
71.01 (6), Stats. Installment sales may be made of either real or
personal property. Because for Wisconsin purposes, at the time
of the sale, the seller may be either a resident or nonresident, and
the property may be realty or personalty, tangible or intangible,
and may be located within or without Wisconsin, special situa-
tions that are not addressed in the Internal Revenue Code may
arise which affect the reporting of the sale.

(2) Srrus OF INCOME. Under s. 71.04 (1) (a), Stats., all in-
come or loss of resident individuals shall follow the residence of
the individual. A nonresident’s income or loss derived from the
sale of real property or tangible personal property follows the si-
tus of the property. Interest income of a nonresident and income
from the sale of intangible personal property follows the individ-
ual’s residence.

(3) TAXATION OF PROCEEDS FROM INSTALLMENT SALE OF IN-
TANGIBLE PERSONAL PROPERTY. (a) Resident seller. If the seller
is a Wisconsin resident, the portions of each installment payment
that represent gain and interest income from the sale which are
received while the seller is a resident of this state are taxable by
Wisconsin. If the resident seller abandons Wisconsin domicile
and establishes residence in another state, neither the gain nor in-
terest payments received while a nonresident is taxable by
Wisconsin.

(b) Nonresident seller. 1f the seller is not a Wisconsin resi-
dent, the portions of each installment payment that represent gain
and interest income from the sale are not taxable by Wisconsin.
If the seller subsequently becomes a Wisconsin resident after the
sale, the portion of each installment payment received after be-
coming a Wisconsin resident representing gain is not taxable by
Wisconsin, but the portion representing interest on the install-
ment note is taxable by Wisconsin.
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(4) TAXATION OF PROCEEDS FROM INSTALLMENT SALE OF
REAL PROPERTY OR TANGIBLE PERSONAL PROPERTY. Upon the
sale of real property or tangible personal property reported under
the installment method:

(a) Wisconsin property. 1. If the property is located in Wis-
consin and the seller is a Wisconsin resident, the portion of each
installment payment that represents gain and interest income
from the sale is taxable by Wisconsin.

2. If the property is located in Wisconsin and the seller is not
a Wisconsin resident, the portion of each installment payment
that represents gain is taxable by Wisconsin. Interest income of a
nonresident is not taxable by Wisconsin.

(b) Out-of-state property. For property located outside Wis-
consin which is sold in taxable year 1975 or thereafter:

1. If the sale occurs while the seller is a Wisconsin resident
and the seller is a Wisconsin resident at the time installment pay-
ments are received, the portions of each of these installment pay-
ments that represent gain and interest income from the sale are
taxable by Wisconsin. However, if the seller no longer is a Wis-
consin resident when installment payments are received, the por-
tions of each of these installment payments that represent gain
and interest income from the sale are not taxable by Wisconsin.

2. If the sale occurs while the seller is not a Wisconsin resi-
dent and the seller is a Wisconsin resident at the time installment
payments are received, the portion of each of the installment pay-
ments that represents gain is not taxable by Wisconsin, but inter-
est income from the sale is taxable. However, if the seller is not a
Wisconsin resident at the time installment payments are received,
the portions of each of these installment payments that represent
gain and interest income from the sale are not taxable by
Wisconsin.

Note: For taxable years prior to 1975, s. 71.07 (1), Stats., provided that for Wis-
consin income taxation purposes, income or loss derived from the sale of real prop-
erty or tangible personal property followed the situs of the property. Interest income
and income or loss from the sale of intangible personal property followed the indi-
vidual’s residence. Therefore, if real property or tangible personal property which
was located outside Wisconsin was sold on the installment method prior to taxable
year 1975:

1) The portion of each installment payment that represents gain is not taxable by
Wisconsin regardless of whether the seller is a resident or nonresident of Wisconsin
at the time payments are received, regardless of whether the payments are received
in 1975 or in any subsequent year.

2) The portion of each installment payment that represents interest income is tax-
able by Wisconsin if the seller is a Wisconsin resident at the time payments are re-
ceived. If the seller is a nonresident of Wisconsin at the time payments are received,
the interest portion is not taxable by Wisconsin.

(5) TAXATION OF PROCEEDS FROM SALE OF INSTALLMENT
OBLIGATION. If the sale of an installment obligation, i.e., an indi-
vidual’s right to unpaid installments from the sale of property, oc-
curs while the seller is a Wisconsin resident, gain or loss on the
sale is taxable by Wisconsin. Internal Revenue Code section
453B provides that any gain or loss resulting from the disposition
of an installment obligation shall be considered as resulting from
the sale or exchange of the property in respect of which the in-
stallment obligation was received. Therefore, if the sale of an in-
stallment obligation occurs while the seller is not a Wisconsin
resident, gain or loss on the sale is taxable by Wisconsin where
the installment obligation resulted from the sale of real property
or tangible personal property located in Wisconsin.

Example: In 2016 an Illinois resident sells Wisconsin real estate for $140,000.
The adjusted basis of the property is $70,000 which results in a gross profit percent-
age of 50%. The seller receives a down payment of $40,000 and an installment note
of $100,000 for the balance. In 2017, after receiving a $60,000 payment on the prin-
cipal plus interest of $4,000, the installment obligation is sold for $45,000. The
seller’s Wisconsin taxable income from these transactions is as follows:

Wisconsin

Income
2016- Selling price $140,000
Wisconsin adjusted basis 70.000

Tax 2.955
Gross profit $70.000
Gross profit percent 50%
Down payment received $40,000
Profit reportable (50% x $40,000) 20,000 $20,000
Total Wisconsin Income $20.000
2017- Payment on principal received $60,000
Profit reportable (50% x $60,000) 30,000 $30,000
Interest received 4,000 -0-
Sale of installment obligation:
Selling price 45,000
Less basis - unpaid balance of
$40,000 less unpaid profit due
of $20,000 ($40,000 x 50%) 20,000
Gain on sale of installment
obligation ($45,000 - $20,000) 25,000 25,000
Total Wisconsin Income $55.000

Note: Section Tax 2.95 interprets ss. 71.01 (6) and 71.04 (1) (a), Stats.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79; r. and recr. (2) and (5)
(b) 2.a. and b., am. (4) (a) and (b), (5) (b) l.a., Register, September, 1983, No. 333,
eff. 10-1-83; r. and recr. (1), . (2), (3) (a), 5. (b) 1. (intro.), a. and b., renum. (3) (b)
to be (2) and am., renum. (4) to be (3) and am., renum. (5) (intro.) (a) to be (4) (in-
tro.) (a.), renum. (5) (b) 2. (intro.) a. and b. to be (4) (b) (intro.) 1. and 2. and am.,
renum. (6) to be (5) and am., Register, March, 1991, No. 423, eff. 4-1-91; CR 19-
141: am. (5) (Example) Register September 2020 No. 777, eff. 10-1-20.

Tax 2.955 Credit for taxes paid to other states. (1)
DEFINITION. In this section, “state” means the 50 states of the
United States and the District of Columbia, but does not include
the commonwealth of Puerto Rico or the several territories orga-
nized by Congress.

(2) CREDITS ALLOWABLE. (a) Except as provided in subs.
(2m) and (3), an income tax credit may be claimed by a Wiscon-
sin resident individual, estate, or trust for any net minimum tax or
income tax paid to another state by the resident upon income of
the individual, estate or trust taxable by that state.

(b) Except as provided in subs. (2m) and (3), an income tax
credit may be claimed by a Wisconsin resident shareholder, part-
ner, or member in a tax-option (S) corporation, partnership, or
limited liability company for any net minimum tax, income tax,
or franchise tax paid by that shareholder, partner, or member to
another state on or measured by income of the tax-option (S) cor-
poration, partnership, or limited liability company.

(c) Except as provided in subs. (2m) and (3), an income or
franchise tax credit may be claimed by a tax-option (S) corpora-
tion, partnership, or limited liability company which makes an
election to be taxed at the entity level under s. 71.21 (6) (a) or
71.365 (4m) (a), Stats., for any net minimum tax, income tax, or
franchise tax paid by that entity to another state upon income of
the entity and net minimum tax, income tax, or franchise tax paid
by that entity to another state upon income of the entity on behalf
of its Wisconsin resident shareholders, partners, and members on
a combined or composite return filed with the other state.

(2m) LIMITATION. (a) The credit may only be allowed if the
income taxed by the other state is also considered income for
Wisconsin tax purposes.

(b) The credit may not exceed the net tax paid to Wisconsin
on income that is taxable to both Wisconsin and the other state.

(c) The limitation in par. (b) does not apply to income that is
taxable to both Wisconsin and to Minnesota, Iowa, Illinois, or
Michigan.

(3) CREDITS NOT ALLOWED. An income tax credit may not be
allowed for:

(a) Income tax paid to Illinois, Indiana, Kentucky, or Michi-
gan on personal service income earned in these states included
under a reciprocity agreement.

Note: Refer to s. Tax 2.02 for information concerning reciprocity.
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Tax 2.955

(b) Minimum tax, income tax, or franchise tax paid to another
state on income not considered taxable income for Wisconsin tax
purposes.

(c) Minimum tax paid to a state which does not classify the
minimum tax as an income tax.

(d) Income tax paid to a county, city, village, town or foreign
country.

(e) Minimum tax, income tax, or franchise tax paid to another
state by a Wisconsin resident individual on income derived from
a tax-option (S) corporation, partnership, or limited liability
company that elects to be taxed on the income at the entity level
under s. 71.21 (6) (a) or 71.365 (4m) (a), Stats.

Example: A Wisconsin resident shareholder in a tax-option (S) corporation pays
income tax to Iowa on her proportionate share of income from the corporation that
is reportable and taxable on both her Wisconsin and Iowa income tax returns for the
same taxable year. The tax-option (S) corporation elects to be taxed at the entity
level under s. 71.365 (4m) (a), Stats., and files and pays Wisconsin franchise tax.
The Wisconsin resident shareholder may not claim a credit for net income tax paid

to Iowa since the income from the tax-option (S) corporation is not taxable on her
Wisconsin income tax return.

(f) A tax-option (S) corporation, partnership, or limited liabil-
ity company electing to be taxed on income at the entity level un-
der s. 71.21 (6) (a) or 71.365 (4m) (a), Stats., if the shareholder,
partner, or member pays the tax to the other state on their propor-
tionate share of income from the entity.

Example: A partnership elects to be taxed on income at the entity level under s.
71.21 (6) (a), Stats., and pays Wisconsin income tax on income that is also taxable
to Iowa for the same taxable year. A Wisconsin resident partner files and pays Iowa
income tax on his proportionate share of income from the partnership. The partner-
ship may not claim a credit for tax paid to Iowa since the partnership did not pay the
Towa income tax.

(4) HOW TO CLAIM A CREDIT. The amount of income tax
credit claimed shall be entered on the line provided for net in-
come tax paid to other states on Wisconsin income tax return
Form 1, Form 1NPR, Form 2, or for tax-option (S) corporations
and partnerships, Schedule 5S-ET or 3-ET. The credit may not
exceed the Wisconsin net tax. To support the credit claimed, the
following information shall be submitted with Wisconsin Form 1,
Form INPR, Form 2, Form 3, or Form 5S:

(a) For a Wisconsin resident individual, estate, or trust, attach
copies of the other state’s income tax return and the wage state-
ments, if any, to the Wisconsin income tax return.

(b) For a Wisconsin resident shareholder in a tax-option (S)
corporation, the federal subchapter S status of which is recog-
nized by the other state, partner in a partnership, or member in a
limited liability company:

1. If a Wisconsin resident shareholder, partner, or member
files an individual income tax return with that state, submit a
copy of the other state’s income tax return with the Wisconsin in-
come tax return.

2. If the corporation, partnership, or limited liability com-
pany files a combined or composite return with that state on be-
half of its shareholders, partners, or members who are nonresi-
dents of that state and pays the tax on their proportionate share of
the income earned there, submit with the Wisconsin income tax
return either a copy of the Wisconsin Schedule 5K-1 or 3K-1 on
which is shown the shareholder’s, partner’s, or member’s share of
tax paid to that state, or a letter as provided in par. (d).

3. If the corporation, partnership, or limited liability com-
pany files a corporate or partnership income or franchise tax re-
turn with that state and pays tax on or measured by income
earned there that is attributable to its shareholders, partners, or
members who are nonresidents of that state, submit with the Wis-
consin income tax return either a copy of the Wisconsin Schedule
5K-1 or 3K-1 on which is shown the shareholder’s, partner’s, or
member’s share of tax paid to that state, or a letter as provided in
par. (d).
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(c) For a Wisconsin resident shareholder in a tax-option (S)
corporation, the federal subchapter S status of which is not recog-
nized by the other state, if the corporation pays an income or fran-
chise tax on or measured by the income earned there, submit with
the Wisconsin income tax return either a copy of the Wisconsin
Schedule SK-1 on which is shown the shareholder’s share of tax
paid to that state, or a letter as provided in par. (d).

(d) If the tax-option (S) corporation, partnership, or limited li-
ability company is not subject to Wisconsin’s income or franchise
tax, a Wisconsin resident shareholder, partner, or member shall
submit with the Wisconsin income tax return a letter provided by
the corporation, partnership, or limited liability company in lieu
of Wisconsin Schedule 5K-1 or 3K-1 as required in pars. (b) 2.
and 3. and (c). The letter shall include a schedule showing the
shareholder’s, partner’s, or member’s proportionate share of the
items of income taxable by that state, the adjusted gross income,
and the net tax paid.

(e) For a tax-option (S) corporation, partnership, or limited li-
ability company which makes an election to be taxed on income
at the entity level under s. 71.21 (6) (a) or 71.365 (4m) (a), Stats.:

1. If the corporation, partnership, or limited liability com-
pany files a corporate or partnership income or franchise tax re-
turn with another state, submit a copy of the other state’s income
or franchise tax return with Wisconsin Form 3 or 5S.

2. If the corporation, partnership, or limited liability com-
pany files a combined or composite return with another state on
behalf of its shareholders, partners, or members who are nonresi-
dents of that state and pays tax on their proportionate share of the
income taxable to the other state, submit a copy of the other
state’s combined or composite income or franchise tax return
with Wisconsin Form 3 or 5S.

(5) YEAR IN WHICH TO CLAIM INCOME TAX CREDIT. The
credit for income tax paid to another state shall be claimed on the
Wisconsin return for the year in which the out-of-state income is
considered taxable Wisconsin income.

Example: A Wisconsin resident receives income of $4,000 in 2018 from rental
property located in Towa. The person files a 2018 declaration of estimated tax of
$200 with Towa, with $150 of estimated tax payments being made in 2018 and the
fourth quarter payment of $50 being made in January 2019. The Iowa income of

$4,000 is reported as income on the 2018 Iowa and Wisconsin returns. The 2018
Towa income tax return shows the following:

2018 Iowa Return

Towa Rental Income $4.000
Towa Net Tax $ 185
Estimated Tax Payments 200
Refund $ 15

The taxpayer may claim a credit for net income tax paid to other states of $185 on
the 2018 Wisconsin return, even though a part of the tax was paid in 2019.

Note: Section Tax 2.955 interprets ss. 71.07 (7), 71.08 (5), 71.21 (6) (a), and
71.365 (4m) (a), Stats.

History: Cr. Register, December, 1978, No. 276, eff. 1-1-79; am. (4) (b), Regis-
ter, January, 1981, No. 301, eff. 2-1-81; r. (2) (a) and (b), (3) (b), am. (2) (c), (3) (d)
and (4), renum. (3) (c) to be (3) (b), r. and recr. (5), Register, September, 1983, No.
333, eff. 10-1-83; am. (1), (2), (3) (a) and (b), (4) (intro.), renum. (3) (cv) to be (3)
(d), cr. (2) (b), (3) (¢), (4) (c) and (d), r. and recr. (4) (a) and (b), Register, June, 1990,
No. 414, eff. 7-1-90; am. (3) (intro.), (a), (4) (b) 2., 3., (c) and (d), Register, April,
1993, No. 448, eff. 5-1-93; CR 17-019: am. (3) (a), cr. (4) (e), (f) Register June 2018
No. 750 eff. 7-1-18; correction in (4) (f) made under s. 35.17, Stats., Register June
2018 No. 750; CR 19-141: am. (2), cr. (2m), am. (4) (intro), (b) 2., 3., (¢), (d), (5)
(Example) Register September 2020 No. 777, eff. 10-1-20; CR 20-081: am. (2) (b),
cr. (2) (c), am. (3) (b), cr. (3) (e), (), am. (4) (intro.), (b) to (d), . and recr. (4) (e), r.
(4) (f) Register July No. 787, eff. 8-1-21; CR 21-085: am. (5) (Example) Register
August 2022 No. 800, eff. 9-1-22.

Tax 2.957 Relocated business credit or deduction.
(1) PURPOSE. The purpose of this section is to prescribe the
method by which the percentage of the workforce payroll of a
business and the dollar amount of wages paid to such workforce
moved to this state during a taxable year shall be determined for
purposes of ss. 71.05 (6) (b) 47., 71.28 (9s), and 71.47 (9s),
Stats.; provide examples of actions that may indicate a business
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has relocated to this state from another state or country; and limit
the deduction provided for in s. 71.05 (6) (b) 47. am., b., and c.,
Stats.

Note: Sections 71.05 (6) (b) 47., 71.28 (9s), and 71.47 (9s), Stats., were repealed
by 2021 a. 127.

(2) DEFINITIONS. In this section:

(a) “Business” means any organization or enterprise operated
for profit, including a sole proprietorship, partnership, firm, busi-
ness trust, joint venture, syndicate, corporation, limited liability
company, or association.

(b) “Doing business in this state” has the meaning given in s.
71.22 (1r), Stats.

(c) “Employee” has the meaning given in section 3121 (d) of
the Internal Revenue Code.

(d) “Taxable year” has the meaning given in ss. 71.01 (12),
71.22 (10), and 71.42 (5), Stats.

(e) “Wages” has the meaning given in section 3121 (a) of the
Internal Revenue Code.

(3) RELOCATION TO THIS STATE. For purposes of ss. 71.05
(6) (b) 47.,71.28 (9s), and 71.47 (9s), Stats., actions that may in-
dicate a business has relocated to this state from another state or
country include the following:

Note: Sections 71.05 (6) (b) 47., 71.28 (9s), and 71.47 (9s), Stats., were repealed
by 2021 a. 127.

(a) Registering with the department, as provided in s. 73.03
(50), Stats.

(b) Registering to do business in Wisconsin with the depart-
ment of financial institutions.

(4) DOING BUSINESS IN THIS STATE. For purposes of ss. 71.05
(6) (b) 47., 71.28 (9s), and 71.47 (9s), Stats., doing business in
this state for any portion of a taxable year means doing business
in this state for the entire taxable year, as provided in s. 71.22
(1r), Stats.

Note: Sections 71.05 (6) (b) 47., 71.28 (9s), and 71.47 (9s), Stats., were repealed
by 2021 a. 127.

(5) WORKFORCE PAYROLL. For purposes of ss. 71.05 (6) (b)
47.a.,71.28 (9s) (a) 2., and 71.47 (9s) (a) 2., Stats., the determi-
nation as to whether 51% or more of the workforce payroll of a
business has moved to this state during a taxable year shall be
made using a fraction, the numerator of which is the total amount
of wages paid by the business during the taxable year to employ-
ees of the business who are residents of this state, and the denom-
inator of which is the total amount of wages paid by the business
during the taxable year to all employees of the business.

Note: Sections 71.05 (6) (b) 47.,71.28 (9s), and 71.47 (9s), Stats., were repealed
by 2021 a. 127.

Example: During the taxable year in which Business A begins doing business in
Wisconsin, Business A pays $6,000,000 of wages to employees of Business A who
are residents of Wisconsin and $10,000,000 of total wages to all employees of Busi-
ness A. Sixty (60) percent of the workforce payroll of Business A moved to Wiscon-
sin during the taxable year (6,000,000/10,000,000).

(6) WORKFORCE WAGES. For purposes of ss. 71.05 (6) (b) 47.
a., 71.28 (9s) (a) 2., and 71.47 (9s) (a) 2., Stats., the determina-
tion as to whether at least $200,000 of wages paid to the work-
force of a business has moved to this state during a taxable year
shall be made using the total amount of wages paid by the busi-
ness during the taxable year to employees of the business who are
residents of this state.

Note: Sections 71.05 (6) (b) 47., 71.28 (9s), and 71.47 (9s), Stats., were repealed
by 2021 a. 127.

Example: During the taxable year in which Business B begins doing business in
Wisconsin, Business B pays $250,000 of wages to employees of Business B who are
residents of Wisconsin. Wages of $250,000 paid to the workforce of Business B
moved to Wisconsin during the taxable year.

(7) LIMITATIONS ON CREDIT AND DEDUCTION. (a) No modi-
fication may be made under s. 71.05 (6) (b) 47. am., b., or c.,
Stats., if the amount otherwise eligible for the modification is less
than zero.

Tax 2.96

Note: Section 71.05 (6) (b) 47., Stats., was repealed by 2021 a. 127.
(b) The credit or deduction under this section may not be
claimed by a business that relocates to Wisconsin in a taxable
year beginning after December 31, 2013.

Example: Partner B determines the amount otherwise eligible for the modifica-
tion under s. 71.05 (6) (b) 47. b., Stats., is a loss of $5,000. Partner B may not make
a modification under s. 71.05 (6) (b) 47. b., Stats.

Note: Section 71.05 (6) (b) 47., Stats., was repealed by 2021 a. 127.

History: EmR1104: emerg. cr. eff. 4-7-11; CR 11-023: cr. Register November
2011 No. 671, eff. 12-1-11; CR 14-005: am. (7) (title), renum. (7) to (7) (a), cr. (7)
(b) Register August 2014 No. 704, eff. 9-1-14.

Tax 2.96 Extensions of time to file corporation
franchise or income tax returns. (1) DUE DATES. (a)
General. Except as provided in pars. (am) and (b), corporation
franchise or income tax returns are due on or before the 15th day
of the 4th month following the close of a corporation’s taxable
year unless an extension of time for filing has been granted.

(am) For tax exempt corporations with unrelated business tax-
able income, the franchise or income tax return is due on or be-
fore the 15" day of the 5" month following the close of the corpo-
ration’s taxable year unless an extension of time for filing has
been granted.

(b) Short-period returns. Corporation franchise or income
tax returns for periods of less than 12 months are due on or before
the federal due date.

(2) EXTENSIONS. (a) Automatic extension. For corporation
franchise or income tax returns, an automatic extension is al-
lowed for a period of 7 months or until the original due date of the
corporation’s corresponding federal return, whichever is later. If
any extension is obtained for federal purposes, that extension also
applies for Wisconsin purposes and is further extended for an-
other 30 days after the federal due date. A copy of federal exten-
sion form 7004, or other federal extension form, if applicable,
shall be attached to any Wisconsin franchise or income tax return
filed under extension, even if the extension was not requested for
federal purposes.

(b) Combined returns. For corporations required to use com-
bined reporting under s. 71.255, Stats., any extension granted to
the designated agent of the combined group is considered granted
to each corporation in the combined group.

(c) Estimated tax payment. A taxpayer who desires to mini-
mize interest charges during the extension period may pay the es-
timated tax liability on or before the original due date of the fran-
chise or income tax return. The estimated tax liability includes
the economic development surcharge imposed under s. 77.93,
Stats.

Note: See s. Tax 2.66 for rules relating to the payment of estimated taxes by com-
bined groups.

(3) INTEREST CHARGES AND LATE FILING FEES. (a) Regular
interest. Except as provided in par. (b), additional tax due with
the complete return and the economic development surcharge im-
posed under s. 77.93, Stats., which are not paid by the original
due date are subject to interest at 12% per year during the exten-
sion period and 1 1/2% per month from the end of the extension
period until the date of payment.

(b) Delinquent interest. If 90% of the tax shown on the return
is not paid by the unextended due date of the return, the differ-
ence between that amount and the estimated taxes paid along
with any interest due is subject to interest at 1 1/2% per month
until paid regardless of any extension granted for filing the return.
The tax shown on the return includes the economic development
surcharge imposed under s. 77.93, Stats.

(c) Late filing fee. A corporation return filed after the exten-
sion period is subject to a $150 late filing fee.
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Note: Section Tax 2.96 interprets ss. 71.24 (7), 71.255 (7), and 71.44 (3), Stats.

History: Cr. Register, February, 1978, No. 266, eff. 3-1-78; am. (1), (2) (a) and
(c), (3) (a) and (c), (4) and (5), Register, September, 1983, No. 333, eff. 10-1-83; am.
(1), (2) (a) and (b), (4) and (5), r. (2) (c), renum. (2) (d) to be (2) (c), Register, Febru-
ary, 1990, No. 410, eff. 3-1-90; r. and recr. Register, December, 1995, No. 480, eff.
1-1-96; CR 10-095: am. (1) (a), (3) (a), (b), cr. (1) (am), r. and recr. (2), r. (4) Regis-
ter November 2010 No. 659, eff. 12-1-10; CR 12-011: am. (2) (c), (3) (a) to (c) Reg-
ister July 2012 No. 679, eff. 8-1-12; CR 19-141: am. (1) (a) Register September
2020 No. 777, eff. 10-1-20.

Cross Reference: See s. Tax 2.60 for combined reporting definitions relating to
this section. See s. Tax 2.65 for rules relating to the designated agent. See s. Tax
2.66 for rules relating to the payment of estimated taxes by combined groups. See s.
Tax 2.67 for rules relating to the filing of a combined return.

Tax 2.98 Disaster area losses. (1) (a) Hurricanes,
fires, storms, floods, and other similar casualties may cause per-
sons to suffer losses from damage to property used in a trade or
business or for income-producing purposes for which insurance
coverage is nominal or nonexistent. Losses sustained from casu-
alties of this kind may be deductible on a federal and a Wisconsin
income tax return.

(b) If a taxpayer sustains a casualty loss from a disaster in an
area subsequently determined by the president of the United
States to warrant federal assistance, section 165 (i) of the Internal
Revenue Code gives taxpayers the election to deduct the loss on
the return for the current tax year or on the return for the immedi-
ately preceding tax year.

(2) (a) The Wisconsin income tax treatment is determined
under the federal Internal Revenue Code in effect under s. 71.22
(4), Stats., for corporations and s. 71.01 (6), Stats., for
individuals.

(b) If a corporation, designated agent of a combined group, or
an individual desires to make the election after having filed a
Wisconsin income tax return for the preceding taxable year, the
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casualty loss may be claimed by filing an amended Wisconsin re-
turn for that year.

History: Cr. Register, April, 1978, No. 268, eff. 5-1-78; . (2), renum. (3) to be
(2) and am. (2) (a) 1. and (b), Register, September, 1983, No. 333, eff. 10-1-83; am.
(1) (a), . (2) (b), renum. (2) (a) 1. and 2. to be (2) (a) and (b) and am., Register, Feb-
ruary, 1990, No. 410, eff. 3-1-90; CR 10-095: am. (2) (b) Register November 2010
No. 659, eff. 12-1-10; CR 13-012: am. (1) (b) Register August 2013 No. 692, eff. 9-
1-13.

Tax 2.986 Registration of a business under s. 73.03
(69), Stats. (1) PURPOSE. This section establishes the method
of valuing property and the registration deadline for purposes of
s. 73.03 (69), Stats.

(2) DEFINITION. In this section, “doing business in this state”
has the meaning given in s. 71.22 (1r), Stats.

(3) METHOD OF VALUING PROPERTY. For purposes of s.
73.03 (69) (b) 2., Stats., real and tangible personal property
owned by the business shall be valued at its original cost and real
and tangible personal property rented by the business shall be
valued at an amount equal to the annual rental paid by the busi-
ness, less any annual rental received by the business from sub-
rentals, multiplied by 8.

(4) REGISTRATION DEADLINE. (a) Except as provided in par.
(b), a business shall register with the department under s. 73.03
(69), Stats., on or before the close of the calendar year for which
the business desires registration. A business may not be regis-
tered for a calendar year if the registration is not within the time
provided in this subsection.

(b) A business that desires registration for the calendar year in
which it begins doing business in this state shall register with the
department during the following calendar year.

Example: Business A begins doing business in Wisconsin on March 8, 2014.
Business A must register with the department for calendar year 2014 between Janu-
ary 1, 2015, and December 31, 2015.

History: CR 14-005: cr. Register August 2014 No. 704, eff. 9-1-14.
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