ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
RENUMBERING AND AMENDING, AMENDING AND CREATING RULES

The State of Wisconsin Natural Resources Board proposes an order to renumber and amend NR
300.03(2); to amend NR 299.03(2) and (3), 299.04(1)(intro.), 299.05(1), ch. NR 300 (title),
300.01, 300.02, 300.03(9), 300.04, 300.05(3)(intro.) to (6) an 300.06(2)(intro.) to (4); and to
create chs. NR 351 and 352 relating to permit and water quality certification time limits, exempt
activities in nonfederal wetlands and the identification and delineation of nonfederal wetlands.

FH-6-02

Summary Prepared by Department of Natural Resources

Statutory authority: ss. 227.21(2) and 281.36, Stats.
Statutes interpreted: s. 281.36(4), (5) and (6), Stats.

Wisconsin Act 6 of 2001 was signed into law May 7, 2001 requiring state water quality certification for
certain activities conducted in nonfederal wetlands. The law identifies certain activities that are exempt
from state water quality certification subject to meeting specific performance requirements. The law also
required the department to promulgate rules to interpret and implement the provisions of the exempted
activities consistent with existing federal law and to incorporate by rule any federal law and inter pretation
of federal law by rule.

A new code, NR 351 is proposed to identify all federal laws, interpretations of federal law, guidance
documents and Memorandum of Agreements or Understandings between federal agencies relative to the
exemptions of certain activities from regulatory requirements of the Clean Water Act for the purpose of
making the exemptions under ss. 281.36(4) and (5) consistent with existing federal law.

In addition, the law directs the department is to use the procedures in the 1987 U. S. Army Corps of
Engineers wetland delineation manual in nonfederal wetlands. The department proposes a new code, NR
352, to incorporate the use of the manual and federal interpretations and guidance documents into state
law.

Lastly, the department proposes to revise NR 299 and 300 to consolidate water regulation permit and
water quality certification time limits into one code (NR 300) and to reflect the legislative changes enacted
in 2001 Wisconsin Act 16, the biennial budget bill. Presently 1999 Wisconsin Act 147, 2001 Wisconsin
Act 6, 2001 Wisconsin Act 16 and Wisconsin Administrative Code chapters NR 299 and NR 350 all have
differing time limits for similar actions.

SECTION 1. NR 299.03 (2) is amended to read:

reasonably-necessary-to-review-the-application- initially determine whether a complete application has
been submitted and, no later than 30 calendar days after the application has been submitted, notify the
applicant in writing about the initial determination of completeness. If the department determines that the
application is incomplete, the notice shall state the reason for the determination and the specific items of
information necessary to make the application complete. An application may not be considered complete
until the requirements of the Wisconsin environmental policy act, s. 1.11, Stats., have been met and until
all information necessary for associated permits, such as Wisconsin pollution discharge elimination
permits under ch. 283, Stats., has been submitted to the department.

SECTION 2. NR 299.03 (3) is amended to read:

NR 299.03(3) The




application department may not demand items of information that are not specified in the notice as a
condition for determining whether the application is complete unless both the department and the
applicant agree or unless the applicant makes material additions or alterations to the project for which the
application has been submitted.

SECTION 3. NR 299.04 (1)(intro.) is amended to read:

NR 299.04(1) The department shall, within-60-business-days-of upon receipt of the complete
application, determine whether it has reasonable assurance that the proposed activity will:

SECTION 4. NR 299.05 (1) is amended to read:

NR 299.05(1) The department shall notify the applicant, the federal permitting or licensing
agency, and the regional administrator within 120 calendar days of receipt of the complete application of
its determination to deny the certification, grant or conditionally grant the certification, or waive the
certification.

SECTION 5. Chapter NR 300 (title) is amended to read:

Chapter NR 300 Time Limits and Fees for Waterway and Wetland Permit Decisions

SECTION 6. NR 300.01 is amended to read:

NR 300.01 Purpose. This chapter is developed pursuant to ss. 30.28, 31.39, and 281.22,
281.36 and 281.37, Stats., to establish procedures for charging basic and supplemental fees for permits,
approvals, determinations and hearings for projects in navigable waters and wetlands.

SECTION 7. NR 300.02 is amended to read:

NR 300.02 Applicability. This chapter is applicable to any application for a permit, approval or
determination pursuant to ss. 30.10 to 30.27, 31.02 to 31.38, and 281.22, 281.36 and 281.37, Stats.

SECTION 8. NR 300.03 (2) is renumbered NR 300.03(10) and, as renumbered, is amended to read:

NR 300.03(10) “Business Working day” means each day except Saturday, Sunday, January 1,
the third Monday in January, the last Monday in May, July 4, the first Monday in September, the 4t
Thursday in November, December 24, December 25 and December 31. If January 1, July 4, December
24, December 25 or December 31 fall falls on either a Saturday or Sunday, the day designated as a paid
holiday in lieu of the specific date is not a business working day.

SECTION 9. NR 300.03 (9) is amended to read:

NR 300.03(9) “Permit, er approval or determination” means a permit, er approval or determination
pursuant to ss. 30.10 to 30.27, erss- 31.02 to 31.38, 281.22, 281.36 and 281.37, Stats.

SECTION 10. NR 300.04 is amended to read:



NR 300.04 Time limits. (1) Except as provided in s. NR 300.05, time limits specified in sub. {2}
(4) shall be applied to decisions on fully completed applications for the water regulatory permits, or
approvals or determinations listed ins. NR 300.02.

(2) Fhe For any permlt approval or determination made pursuant to SS. 30 10 to 30.27, Stats., the
department shaII Aew ,

apphsatlen |n|t|aIIv determlne whether a complete appllcat|on has been submltted and no Iater than 60

calendar days after the application is submitted, notify the applicant in writing about the initial determination
of completeness. For any permit, approval or determination made pursuant to s. 281.37, Stats., the
department shall initially determine whether a complete application has been submitted and, no later than
30 calendar days after the application is submitted, notify the applicant in writing about the initial
determination of completeness. If the department determines that the application is incomplete, the notice
shall state the reason for the determination and the specific items of information necessary to make the
application complete. For any permit, approval or determination made pursuant to ss. 30.10 to 30.27 and
281.37, Stats., the department may not demand items of information that are not specified in the notice as a
condition for determining whether the application is complete unless both the department and the applicant
agree or unless the applicant makes material additions or alterations to the project for which the application
has been submitted. An application may not be considered complete until the requirements of the
Wisconsin environmental policy act, s. 1.11, Stats., have been met and until all information necessary for
associated permits, such as Wisconsin pollution discharge elimination permits under ch. 283, Stats., has
been submitted to the department.

(3) Fhe For any permit, approval or determination made pursuant to ss. 31.02 to 31.38, 281.22
and 281.36, Stats., the applicant shall submit as requested, at any time during the review process,
additional information the department finds to be reasonably necessary for review of the application.

(4) For any permit, approval or determination listed ins. NR 300.02, a determination or decision

shall be mailed to the applicant within the following time limits, or the report required by s. 227.116 (4),
Stats., shall be submitted:

vvhether a complete appllcatlon has been submitted and, no later than 30 calendar days after the application

is submitted, notify the applicant in writing about the initial determination of completeness.

(b) For determinations made pursuant to s- ss. 30.10 to 30.27, 31.02 to 31.38, 281.22, 281.36
and 281.37, Stats.,120 business calendar days.

(c) Other-permits-or-approvals;—90-business-days. For all activities that meet the criteria listed in
s. NR 103.08(4)(c)3. and that do not require authorization under ch. 30, Stats., the department shall make
a final decision on an application within 60 working days of receipt of a complete application from the
project proponent. The 60 working day limit does not apply if the department determines that weather
conditions prevent the department from making a decision in that time frame.

SECTION 11. NR 300.05 (3)(intro.) is amended to read:

NR 300.05(3)(intro.) The time limits specified in s. NR 300.04 do not include the humber of
business working days between any of the following:

SECTION 12. NR 300.05(4) is amended to read:



NR 300.05(4) If the department determines pursuant to ch. NR 150 that an EA is required for
compliance with s. 1.11, Stats., the time limits specified in s. NR 300.04 shall be increased by 60
business working days.

SECTION 13. NR 300.05(5) is amended to read:

NR 300.05(5) If the department's action on a requested permit, er approval or determination is
delayed or prevented by an order or decision of a court of law, the time limit specified ins. NR 300.04
shall be adjusted to conform to the court's decision or order.

SECTION 14. NR 300.05(6) is amended to read:

NR 300.05(6) If the departments action on a requested permit, er approval or determination is
delayed or prevented by the action or failure to act of an agency or private party other than the
department or the applicant, the time limit specified in s. NR 300.04 shall be adjusted accordingly.

SECTION 15. NR 300.06 (2)(intro.) is amended to read:

NR 300.06(2) BASIC FEES. (intro.) For fees charged for permits, and approvals or
determinations under ss. 30.10 to 30.205, 30.21 to 30.27, 31.02 to 31.185, 31.33 to 31.38, and 281.22,
281.36 and 281.37, Stats., the department shall classify the types of permits, and approvals or
determinations based on the estimated time spent by the department in reviewing, investigating and
making determinations whether to grant the permits or approvals. The fees are established as follows:

SECTION 16. NR 300.06 (3) is amended to read:

NR 300.06 (3) SUPPLEMENTAL FEES. When the applicant requests in writing that the permit
be issued in a shorter time interval than the total time interval allowed ins. NR 300.04, the department
shall respond in writing within 20 business working days to state whether it can comply with the request.
If the request to expedite the permit review is accepted by the department, the applicant shall submit
$2000 in supplemental fees for each expedited permit request which is accepted by the department, in
addition to the applicable fees in sub. (2). If the department fails to make a decision on the completed
application within the time limits requested, the department shall refund the supplemental fee.

SECTION 17. NR 300.06 (4) is amended to read:

NR 300.06 (4) REFUNDS. The department shall refund a permit, approval or determination fee
if the applicant withdraws the application before the department determines that the application for the
permit or approval is complete. The department shall refund a permit or approval fee for permits,
approvals or determinations issued under ss. 30.10 to 30.205, 30.21 to 30.27, or 281.22, 281.36 and
281.37, Stats., if the department fails to make a determination on the application within the time limits
specified in NR 300.04. These refunds will only be applied to complete applications for permits,
approvals or determinations received on or after September 1, 2000. The department may not refund a
permit or approval fee after the department determines that the application is complete for permits or
approvals issued under ss. 30.206, 31.02 to 31.38, Stats., or for any after-the-fact permit or approval
applications.

SECTION 18. Chapter NR 351 is created to read:

Chapter NR 351



Exemptions from Water Quality Certification in Nonfederal Wetlands

NR 351.01 Applicability; purpose. (1) AppLICABILITY. This chapter applies to all activities
located in nonfederal wetlands exempted from state water quality certification under s. 281.36 (4) and (5),
Stats.

(2) PurposE. This chapter is adopted under s. 281.36 (6), Stats., to identify and incorporate by
rule any federal regulation, rule, memorandum of agreement, guidance letter, interpretive document or
other provision established by a federal agency that is promulgated or adopted pursuant to s. 33 USC
1344 (f) or that is used to interpret or implement s. 33 USC 1344 (f) for determining whether certain
activities in nonfederal wetlands are eligible for exemption under s. 281.36 (4) and (5), Stats.

NR 351.02 Definitions. The definitions contained in s. 281.36 (1), Stats., apply to the terms
used in this chapter.

NR 351.03 Exemptions from water quality certification. The exempted activities for which
this chapter is applicable to are those under s. 281.36 (4), Stats.

NR 351.04 Inapplicability of exemptions from water quality certification. This chapter
applies to all activities that meet the conditions and criteria pursuant to s. 281.36 (4) and (5), Stats.

NR 351.05 Incorporation by reference. The following federal regulations, rules, memoranda
of agreement, guidance letters, interpretive documents or other provisions established by a federal
agency that is promulgated or adopted pursuant to s. 33 USC 1344 (f) or that is used to interpret or
implement s. 33 USC 1344 (f) when determining whether certain activities in nonfederal wetlands are
exempt or not eligible for exemption under s. 281.36 (4) and (5), Stats., are hereby incorporated by
reference under ss. 227.21 (2) and 281.36 (6), Stats:

(1) Code of Federal Regulations (CFR). U.S. Army Corps of Engineers Regulatory Program
Regulations 33 CFR 320-331 and U.S. Environmental Protection Agency Program Regulations 40 CFR
232.

Table 1
CFR References
Part Name
33 |Part 320 General Regulatory Policies - July 1, 2001 Edition

CFR
33 |Part 323 Permits for Discharges of Dredged or Fill Material Into Waters of U.S. - July 1,
CFR 2001 Edition

33 |Part 328 Definition of Waters of the United States - July 1, 2001 Edition

CFR
40 |Part 232 404 Program Definitions; Exempt Activities Not Requiring Permits - July 1, 2000
CFR Edition

Note: The documents in Table 1 are available at the following websites. U.S. Army Corps of
Engineers, Regulatory Program, Statutory, Administrative & Judicial Materials
(http://mww.usace.army.mil/inet/functions/cw/cecwo/reg/sadmin3.htm). U.S. Environmental Protection
Agency documents (http://www.epa.goviepahome/rules.htmi#codified) and Title 40 CFR: Protection of the
Environment (http://www.epa.gov/epahome/cfr40.htm). Copies of these materials are available for
inspection in the offices of the department of natural resources, secretary of state and revisor of statutes,
Madison, Wisconsin and in some public libraries or may be purchased for personal use from:



http://www.usace.army.mil/inet/functions/cw/cecwo/reg/sadmin3.htm
http://www.epa.gov/epahome/rules.html#codified
http://www.epa.gov/epahome/cfr40.htm

Superintendent of Documents
PO Box 371954
Pittsburgh PA 15250-7954

(2) U.S Army Corps of Engineers Regulatory Guidance letters.

Table 2

Applicable Regulatory Guidance Letters
RGLs Title
82-03 Irrigation Exemption in Section 404(F)(1)(C) of the Clean Water Act
84-01 Regulatory Jurisdiction Over Vegetative Operations
84-05 Fifth Circuit Decision in Avoyelles vs Marsh
85-04 Agricultural Conversion
86-01 Exemptions to Clean Water Act — Plowing
86-03 Exemption of Farm and Forest Roads
87-07 Exemption for Drainage Ditch Maintenance
87-09 Exemption for Construction or Maintenance of Farm or Stock Ponds
92-02 Water Dependency and Cranberry Production
93-03 Rescission of RGL’'s 90-5 and 90-8
96-02 Applicability of Exemptions under Section 404(f) to “Deep Ripping” Activities in

Wetlands

Note: The documents in Table 2 are available at the following website: U.S. Army Corps of
Engineers, Regulatory Program, Statutory, Administrative & Judicial Materials
(http://www.usace.army.mil/inet/functions/cw/cecwo/reg/sadmin3.htm). Copies of these materials are
available for inspection in the offices of the department of natural resources, secretary of state and revisor
of statutes, Madison, Wisconsin and in some public libraries or may be purchased for personal use from:

Superintendent of Documents
PO Box 371954
Pittsburgh PA 15250-7954

(3) Memoranda of Understanding and Agreement (MOA/MOUs). Memorandum for the Field:
Clean Water Act Section 404 Requlatory Program and Agricultural Activities (USEPA and Department of
the Army).

Note: The above MOA can be obtained at website
(http://www.usace.army. mil/inet/functions/cw/cecwo/reg/moumoas.htm). Copies of these materials are
available for inspection in the offices of the department of natural resources, secretary of state and revisor
of statutes, Madison, Wisconsin and in some public libraries or may be purchased for personal use from:

Superintendent of Documents
PO Box 371954
Pittsburgh PA 15250-7954


http://www.usace.army.mil/inet/functions/cw/cecwo/reg/sadmin3.htm
file:///C:/Documents%20and%20Settings/GPoulson/Local%20Settings/Temporary%20Internet%20Files/OLK11/cwaag.htm
file:///C:/Documents%20and%20Settings/GPoulson/Local%20Settings/Temporary%20Internet%20Files/OLK11/cwaag.htm
http://www.usace.army.mil/inet/functions/cw/cecwo/reg/moumoas.htm)

SECTION 19. Chapter NR 352 is created to read:

Chapter 352
Delineation of Nonfederal Wetlands

NR 352.01 Applicability; purpose. (1) AppLicABILITY. This chapter applies to all nonfederal
wetlands as defined in s. 281.36(1)(c), Stats.

(2) PurPosE. This chapter is adopted under s. 281.36(1m) and (3) to designate the wetland
delineation manual procedures to be used to delineate nonfederal wetlands. The manual to be used is
the 1987 edition of the U.S. army corps of engineers wetland delineation manual and any document that
the U.S. army corps of engineers issues interpreting the manual.

NR 352.02 Definitions. The definitions contained in s. 281.36(1), Stats., apply to the terms used
in this chapter.

NR 352.03 Incorporation by reference. All of the following federal manual, memoranda,
guidelines, regulatory guidance letters or other provision established by the U.S. army corps of engineers
interpreting the 1987 wetlands delineation manual shall be used when delineating nonfederal wetland
boundaries:

(1) "Corps of Engineers Wetlands Delineation Manual", Technical Report Y-87-1, U.S. Army
Engineer Waterways Experiment Station, Vicksburg, MS.

Note: The manual is available at this website:
http://www.saj.usace.army.mil/permit/87manual.pdf. Copies of the manual are
available through the National Technical Information Service (phone 703-487-4650, NTIS document
number ADA 176734/21NE).

(2) Guidelines for Submitting Wetland Delineations in Wisconsin to the St. Paul District Corps of
Engineers (Public Notice, 96-01078-SDE, May 22, 1996).

Note: Copies of the guidelines are available for inspection in the offices of the department of
natural resources, secretary of state and revisor of statutes, Madison, Wisconsin.

(3) U.S. Army Corps of Engineers Regulatory Guidance Letters:
Table 1

References
Applicable Regulatory Guidance Letters

RGLs Title

88-03 Wetland Jurisdictional Determinations

90-06 Expiration Dates for Wetlands Jurisdictional Delineations
94-01 Expiration of Geographic Jurisdictional Determinations

Note: The documents in Table 1 are available at the following website: U.S. Army Corps of
Engineers, Regulatory Program, Statutory, Administrative & Judicial Materials
(http://www.usace.army. mil/inet/functions/cw/cecwo/reg/sadmin3.htm). Copies of these materials are
available for inspection in the offices of the department of natural resources, secretary of state and revisor
of statutes, Madison, Wisconsin and in some public libraries or may be purchased for personal use from:

Superintendent of Documents
PO Box 371954
Pittsburgh PA 15250-7954


http://www.saj.usace.army.mil/permit/87manual.pdf
http://www.usace.army.mil/inet/functions/cw/cecwo/reg/sadmin3.htm)

(4) Memoranda of Understanding and Agreement (MOA/MOUSs):

(a) Memorandum For See Distribution: Implementation of the 1987 Corps Wetland Delineation
Manual, Aug. 27, 1991.

(b) Memorandum for See Distribution: Questions & Answers on the 1987 Manual, Oct. 7, 1991.

(c) Memorandum for See Distribution: Clarification and Interpretation of the 1987 Manual, Mar.
6, 1992.

(d) Memorandum of Agreement: Concerning the Delineation of Wetlands for Purposes of
Section 404 of the Clean Water Act and Subtitle B of the Food Security Act, Jan. 6, 1994.

(e) Memorandum: Updated Questions and Answers Related to the Implementation of the
January 6, 1994 Interagency Memorandum of Agreement Concerning the Delineation of Wetlands for
Purposes of Section 404 of the Clean Water Actand Subtitle B of the Food Security Act, Dec. 12, 1994,

Note: The MOA listed in par. (d) may be obtained at this website:
http://www.usace.army.mil/inet/functions/cw/cecwo/reg/moumoas.htm.
Copies of these materials are available for inspection in the offices of the department of natural
resources, secretary of state and revisor of statutes, Madison, Wisconsin and in some public libraries or
may be purchased for personal use from:

Superintendent of Documents
PO Box 371954
Pittsburgh PA 15250-7954

(5) Regulatory IV Training Lecture Notes: Wetland Identification and Delineation, Version 1/97,
U.S. Army Corps of Engineers Waterways Experiment Station.

Note: Copies of the training lecture notes are available for inspection in the offices of the
department of natural resources, secretary of state and revisor of statutes, Madison, Wisconsin and in
some public libraries or may be purchased for personal use from:

Superintendent of Documents
PO Box 371954
Pittsburgh PA 15250-7954


http://www.usace.army.mil/inet/functions/cw/cecwo/reg/moumoas.htm)

The foregoing rules were approved and adopted by the State of Wisconsin Natural Resources
Board on August 14, 2002.

The rules shall take effect on the first day of the month following publication in the Wisconsin
administrative register as provided in s. 227.22(2)(intro.), Stats.

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

Darrell Bazzell, Secretary

(SEAL)



