Report From Agency

WISCONSIN DEPARTMENT OF CORRECTIONS

PROPOSED RULE MAKING ORDER
CR 16-055

INTRODUCTORY CLAUSE

The Wisconsin Department of Corrections proposes an order to repeal and recreate
chapter DOC 313, relating to prison industries and correctional farms.

TEXT OF RULE
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Chapter DOC 313 is repealed and recreated to read:
CHAPTER DOC 313
PRISON INDUSTRIES

Purpose.
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Definitions.
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Work rules.

Discipline.

Termination and removal.
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Work day.
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DOC 313.01 Purpose. The purposes of prison industries are to provide meaningful
employment opportunities, to assist inmates in reintegration into their communities, and
to maintain self—supporting industries through the sale of products and services. The
goals of prison industries include all of the following:

(1) Provide inmates with work skills, habits, and training necessary to compete in the job
market, thereby increasing the potential for a successful return to society.

(2) Maintain self—sufficiency of the program to the degree possible while maintaining
inmate wages based on productivity.

(3) Utilize production methods and business practices consistent with those used by
private industry.

(4) Develop, produce, and market products and services of benefit to customers at a

1



competitive price.
(5) Provide products and services that do not unfairly compete with Wisconsin—based
manufacturers and service providers.

DOC 313.02 Authority. This chapter is created under the authority of s. 227.11 (2) (a),
Stats., and implements ss. 302.09, 303.01, 303.03, and 303.06, Stats.

DOC 313.03 Definitions. The definitions in ss. DOC 303.02 and 310.03 apply to this
chapter. In addition, in this chapter:

(1) “Base wage” means the official hourly rate for a position. The base wage does not
include differential, holiday, incentive, or bonus pay.

(2) “Department” means the department of corrections.

(3) “Industries director” means the director appointed by the secretary under s. 303.01
(9), Stats., or the Industries director designee.

(4) “Industries supervisor “ means the industries employee assigned to supervise inmate
employees.

(5) “Inmate employee” means an inmate who works for and is compensated by the
prison industries program. An inmate employee is not an employee of the state.

(6) “Involuntary unassigned” means inmates who are eligible, available, and waiting for
placement in approved work or program assignments where such work or program
assignments exist, but are not currently available.

(7) “Prison industry” or “industry” means an industry established under s. 303.01, Stats.,
for inmate employees to manufacture products or components or provide services.

(8) “Private sector prison industry enhancement certification programs (PSPIEC)” means
prison industries programs certified by the federal private sector prison industry
enhancement certification program.

DOC 313.04 Establishment of a prison industry.

(1) The department may establish prison industries with the approval of the prison
industries board and after a hearing before the joint committee on finance.

(2) The department may locate, move, or expand prison industries to one or more
prisons or other locations owned by the department.

(3) Prison industries may acquire new or additional customers subject to s. 303.01(1)(b)
and (d), Stats..

(4) The department shall notify the joint committee on finance under s. 303.01 (1) (c),
Stats., if there is an increase in the number of inmate employees in a prison industry by
200 or more full time equivalent positions in a biennium.

DOC 313.05 Documentation. The industries director shall document prison industry
operations, including job positions, titles and descriptions, qualifications, compensation,
probationary term, work hours, work rules, and policies. Inmate access to these
documents shall be established in industry policy.

DOC 313.06 Application and approval.
(1) An inmate may apply for a position in a prison industry that is available at the
institution in which the inmate resides. The application may include an inmate’s
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preference for a position.

(2) The industries supervisor or designee shall do all of the following:

(a) Interview inmate applicants for specific positions under the industries supervisor’'s
supervision.

(b) Consider the following criteria in the selection of an inmate employee:

1. Education requirements.

2. Attitude and willingness to learn.

3. Experience and training.

4. Physical or mental ability to perform the essential functions of the position, with or
without reasonable accommodations.

5. Past employment record with prison industries or other institution work experience.
6. Documented security concerns, including assaultive history.

7. Sentence structure.

(c) Select a qualified inmate applicant consistent with established requirements.

DOC 313.07 Probationary period.

(1) Inmates hired by prison industries shall serve a probationary period during which the
inmate’s employment may be terminated under s. DOC 313.11 (1) (a) or (b).

(2) Inmate employees shall not receive incentive pay during their original probationary
period.

(3) The duration of the probationary period for any position shall be established by
prison industries management so as to provide adequate time for the average inmate
employee to learn the duties of the position.

(4) Theindustries supervisor may extend the probationary period for an additional 30
days if the inmate employee has not demonstrated satisfactory performance but can
reasonably be expected to attain satisfactory performance.

DOC 313.08 Performance evaluation.

(1) Theindustries supervisor shall evaluate each inmate employee’s performance as
often as required to ensure the inmate employee is meeting performance and
productivity expectations. The evaluation shall be written and include the specific skills
and expectations of the position.

(2) An evaluation shall be completed upon completion of probation, at regular intervals,
prior to any pay rate change and upon termination.

(3) The criteria to be used in evaluating inmate employees shall include all of the
following:

(a) Quality of performance of assigned duties.

(b) Productivity level.

(c) Initiative.

(d) Attitude.

(e) Contributions beyond usual job duties.

(f) Improvement in the criteria listed in this subsection.

(4) The industries supervisor or designee shall meet with the inmate employee as part
of the evaluation process to discuss the inmate employee’s performance.

(5) If an inmate employee’s evaluation indicates performance below expectations, the
industries supervisor shall meet with the inmate employee to address the performance
problem.

(6) Copies of the inmate employee evaluation shall be distributed to the inmate
employee, the industries supervisor, and the social services file.



DOC 313.09 Work rules. The industries director has the authority to establish work
rules applicable to inmate employees.

DOC 313.10 Discipline. Chapter DOC 303 applies to all inmate employees. Prison
industries staff shall report rule violations in accordance with Ch. DOC 303.

DOC 313.11 Termination and removal.

(1) Inmate employees may be terminated or removed from prison industries work for
any of the following reasons:

(a) Voluntary. Aninmate employee may voluntarily remove himself or herself from
employment with prison industries at any time, with approval of the industries supervisor.
(b) During the probationary period. An industries supervisor may terminate an inmate
employee’s employment during probation because of performance, conduct, or for any
other reason deemed appropriate by the industries supervisor.

(c) Disciplineviolation. An industries supervisor may terminate an inmate’s employment
for violations under s. DOC 313.09 and ch. DOC 303.

(d) Inadequate performance. An inmate employee may be terminated for inadequate
performance as determined by an evaluation made under s. DOC 313.08.

(e) Layoff. An inmate employee may be removed due to a reduction in work force in
accordance with s. DOC 313.16.

(f) Unable to work. An inmate employee who is determined to be unable to work due to a
health condition by a department health care professional may be removed from
employment if the health condition exceeds 30 days.

(g) Transfer or release. An industries supervisor shall remove an inmate employee from
employment upon transfer to another institution or release to the community. (h)
Security and safety. The industries director may terminate an inmate employee who is
perceived to be a threat to security or safety.

(i) Exceeds period of work assignment. Industries supervisor may terminate an inmate
employee after meeting work assignment time periods established by the industries
director.

(2) An industries supervisor shall document all of the following information when an
inmate employee is terminated or removed:

(a) Name of inmate employee.

(b) Date of termination or removal.

(c) Shop name.

(d) Supervisor's name.

(e) Reason for termination or removal.

DOC 313.12 Compensation. (1) Except as provided in subs. (4) to (7), inmate
employees shall be paid for actual hours worked.

(2) Each inmate employee shall be paid a base wage established by the industries
director. Pay adjustments based on prison industries written policy may be added to the
original base wage.

(3) Overtime pay at the rate of one and one-half times the base wage shall be given to
inmate employees for hours worked in excess of 40 hours per week.

(4) Inmate employees shall be paid at the institution rate for involuntary unassigned for
the regular scheduled hours if there is a temporary layoff under s. DOC 313.16.
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(5) When an inmate employee is injured in the performance of job duties and is unable
to work, the inmate shall continue to receive the same base wage until the inmate
employee returns to work or is terminated or removed under s. DOC 313.09.

(6) An inmate employee shall be paid at the inmate employee’s current base wage for all
hours absent from work when removed pending investigation or placement into TLU
status unless terminated or removed under s. DOC 313.09.

(7) Inmate employees may be paid piece—rate wages.

DOC 313.13 Work day.

(1) Theindustries director shall establish the regular work day for full-time, part-time,
and temporary positions.

(2) An inmate employee may not be absent from the worksite during work hours unless
the industries supervisor approves the absence. The industries supervisor may approve
absences for necessary programming that cannot be scheduled during non-work hours.

DOC 313.14 Inmate employee labor unions. Inmate employee labor unions are
prohibited.

DOC 313.15 Equal opportunity.

(1) Prison industries shall promote equal employment opportunity through programs and
practices.

(2) Prison industries shall strive to achieve an inmate work force that reflects the racial
composition of the population of the employing institution.

(3) Prison industries shall gather and monitor racial information from its employing units
on a quarterly basis and direct action as necessary.

(4) Prison industries shall strive to provide parity in employment opportunities for male
and female inmates.

DOC 313.16 Shutdown and layoff.

(1) Theindustries director has the authority to lay off inmate employees when
necessary due to business conditions.

(2) If alayoff is for a period of ten consecutive working days or fewer, the affected
inmate employee shall receive the institution involuntary unassigned pay for the regular
scheduled hours during the layoff period.

(3) If an inmate employee on layoff has not been reemployed after ten consecutive
working days, the inmate employee may be removed from employment.

(4) If the inmate employee is removed from employment under sub. (3) and called back
to the same position within 60 calendar days following removal, the inmate employee
shall return at the former base wage.

DOC 313.17 Private sector prison industry enhancement certification programs.
Prison industries programs certified by the federal private sector prison industry
enhancement certification program (PSPIEC) under 18 USC 17.61 (c) and operating
under the authority of s. 303.06 (2), Stats., are not subject to ss. DOC 313.07 but are
subject to all of the following:

(1) Each inmate employee working in a PSPIEC program shall be paid a wage
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comparable to that paid in the private sector for work of a similar nature in the locality in
which the prison industry is located or, as a minimum, the federal minimum wage.

(2) Overtime hours shall be compensated for in accordance with the Fair Labor
Standards Act, 29 USC 201.

(3) An inmate employee injured in the performance of job duties shall receive injury
compensation pay in an amount equal to the amount the inmate employee would have
received had the inmate employee worked during the inmate’s recuperation.

(4) The regular work schedule for PSPIEC programs shall be as close to 40 hours per
week as possible based on institution schedules and prison industries workload.

(5) An inmate employee who has been laid off and is called back to the same position
within 60 calendar days shall return at the inmate employee’s former wage rate. If the
inmate employee is called back to a different position, the inmate employee shall receive
an appropriate wage for the duties being performed.

DOC 313.18 Correctional farms. Employment provisions of this chapter apply to
inmate employees who work on correctional farms or at correctional farm dairy
processing plants that are owned or operated by the department, except that inmate
employees who work in agricultural positions on correctional farms are exempt from
overtime provisions under s. DOC 313.12 (3) but are eligible to receive pay adjustments
under s. DOC 313.12 (2).

SECTION 2. Effective date: This rule shall take effect on the first day of the month
following publication in the Wisconsin administrative register as provided in s. 227.22 (2)
(intro.), Stats or March 1, 2018, whichever is later.

RULE SUMMARY

A Statutes interpreted: ss. 302.09, 303.01, 303.03, 303.04, and 303.06, Stats.
B. Statutory Authority to Promulgate the Rule: s. 227.11 (2), Stats.

C. Explanation of agency authority

Subject to approval by the prison industries board, the department of corrections is
authorized to establish prison industries for the employment of inmates in state prisons.

D. Related statute or rule

Chapters DOC 302, 304, 306, 308, 309, 310, 311, 313, 314, 316, 324, 325, 326, and
327, relating to the supervision of inmates.

E. Plain Language Analysis

The rule proposal does all of the following:
1. Reorganizes and updates the rule chapter.
2. Repeals the following definitions: employee and program review committee.
(Section DOC 313.03.)
3. Creates the following definitions: base wage, industries director, inmate
employee, and prison industry. (Section DOC 313.03.)



4. Eliminates throughout the proposed rule the involvement of the program
review committee in the assignment of inmates to prison industry work.

5. Changes the emphasis of the rule chapter. The current rule chapter
emphasizes the rights of inmates as “employees” of prison industries. The
proposed rule chapter emphasizes that prison industries is a correctional
program which gives inmates valuable employment experience.

6. Includes among the criteria for selection documented security concerns,
including assaultive history, and sentence structure. (Section DOC 313.06
(2) (b) 6. and 7.)

7. Eliminates the provision regarding recommendations for extra good time
under s. DOC 313.07 (7).

8. Eliminates the listing of work rules. Establishes the authority of the industries
director to establish work rules applicable to inmate employees. (Section
DOC 313.09.)

9. Repeals the provision which established an additional “employee” disciplinary
process under s. DOC 313.09 (3). Retains the provision that inmate
employees may be disciplined for violations of chapter DOC 303. Authorizes
prison industries staff to take corrective action for a violation of work rules
established under s. DOC 313.09, regardless of whether the violation
constitutes a violation of ch. DOC 303. (Subs. DOC 313.10 (2) and (3).)

10. Expands the bases for terminating an inmate employee from employment in a
prison industry to include removal from position for non-negative reasons,
being a threat to the security and safety of the institution, and exceeding the
period of work assignment. The department added the last criterion for
removal to address the limited number of opportunities to access the prison
industry program. This provision permits a durational employment limit to
allow more inmates the opportunity to work in prison industry jobs. (Section
DOC 313.11 (1).)

11. Simplifies the section addressing inmate compensation under the prison
industry program. Eliminates the payment of double time as well as paid
leave. (Section DOC 313.12))

12. Clarifies the section addressing the work day. (Section DOC 313.13.)

13. Eliminates the provision giving priority to inmates upon transfer.

14. Eliminates the specific provision for inmates to make “employee”
suggestions.

15. Changes the number of days for temporary layoff and eliminates
compensation for separation. Adds removal to language in addition to
termination. (Section DOC 313.16.)

16. Addresses work done by inmates on correctional farms and the dairy
processing plant. (Section DOC 313.18.)

F. Summary of and Comparison with Existing or Proposed Federal Regulations that
are intended to address the activities to be regulated by the proposed rule

There are no federal regulations that regulate the employment of inmates in prison
industries, except for prison industries programs certified by the federal private sector
prison industry enhancement certification program (PSPIEC) under 18 USC 17.61 (c).

G. Comparison of similar rules in adjacent states:

1. llinois



Prison Industries Board: lllinois does not address this issue.

Assignment to Prison Industries: In lllinois, physically capable inmates may be assigned
to prison industries if they are not assigned full-time to another facility program. (20 ILAC
117.30 (b)) In Wisconsin, there is an application process which determines whether
inmates will be assigned to prison industries. (DOC 313.04) In lllinois, the factors that a
facility may consider in the selection process are (1) the inmate’s security level, grade
classification, and adjustment to the institution, and (2) the skills needed to participate in
the program. (20 ILAC 117.30 (c) (1) — (2)) In Wisconsin, the factors that a facility may
consider in the selection process are (1) education, (2) attitude, (3) experience and
training, (4) physical and mental abilities, (5) prior institutional employment, (6)
documented security concerns, (7) the inmate’s sentence structure.

Work Times: lllinois allows each facility to establish the working hours for prison
industries. (20 ILAC 117.40 (a)) Wisconsin similarly allows prison industries to establish
its own working hours.

Training: lllinois rules require inmates to be trained on equipment, materials, and safety
precautions related to their work. (20 ILAC 117.40 (e)) Wisconsin rules establish a
probationary period in which inmates are trained to perform their work duties. lllinois
requires that inmates sign acknowledgement that they received training prior to using
equipment and materials at work. (20 ILAC 117.40 (e)) Wisconsin rules do not require
inmates to sign acknowledgment that they had received training, however Wisconsin
rules require that employee performance be evaluated during the probation period to
insure that adequate training is being provided to the inmates.

Pay Rate: lllinois allows pay scales to be determined at each facility based upon effort,
skill, and financial value of work performed (20 ILAC 117.40 (a)) Wisconsin requires that
inmates be paid according to actual hours worked and that base wages are established
by prison industries. In lllinois, inmates that participate in prison industries must
contribute part of their wages (3 — 5%) to offset the cost of their incarceration. (20 ILAC
117.30 (f)) Wisconsin rules have no provisions that require inmates to offset the cost of
their incarceration.

Work Conditions: lllinois rules require that the department of corrections comply with
federal, state, and local health and safety standards in operating prison industries. (20
ILAC 117.40 (a)) Wisconsin rules do not contain a similar provision. lllinois rules also
require that safety inspections be performed at least monthly to ensure safe workplace
conditions. (20 ILAC 117.40 (b)) Wisconsin rules do not have a similar provision.

Products of Prison Industries: lllinois prohibits prison industries products from be
distributed free of charge and prohibits prison industries products from being included in
bartering arrangements. (20 ILAC 117.20 (d) — (e)) Wisconsin rules contain no similar
provisions. lllinois requires that its state agencies and institutions purchase needed
materials from the prison industries program unless the items are not available (20 ILAC
117.50 (b)) Wisconsin rules contain no similar provisions.

Specific Programs: 20 ILAC 117.70 gives lllinois prison industries the authority to
conduct a recycling program, while 20 ILAC 117.80 gives lllinois prison industries the
authority to establish animal training and care programs. Wisconsin rules have no similar
provisions.
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Prison Enhancement Certification Program: lllinois code does not address this issue.
Terminology: lllinois uses the term “Correctional Industries Program” in reference to the
state program that provides inmates with work for pay. Wisconsin uses the term “prison
industries” in reference to providing inmates with work for pay.

2. lowa
Prison Industries Board: lowa established a seven-member prison industries advisory
board (ICA s. 904.803) to adopt rules and advise the state director of prison industries
concerning management of prison industries (ICA s. 904.804). Wisconsin does not
address this issue.
Assignment to Prison Industries: lowa code does not address this issue.
Work Times: lowa code does not address this issue.
Training: lowa code does not address this issue.
Pay Rate: lowa code does not address this issue.
Work Conditions: lowa code does not address this issue.
Products of Prison Industries: In lowa, prison industries may sell products to state
agencies and institutions, and nonprofit organizations. (ICA s. 904.815) Limited public
sales of prison industries products may be made when sales to approved organizations
are insufficient to continue operating the shop. (201 IAC 37.2 (4)) Wisconsin does not
address this issue.
Specific Programs: lowa code does not address this issue.
Prison Enhancement Certification Program: lowa code does not address this issue.
Terminology: lowa uses the term “lowa state industries” in reference to its state work
program that provides inmates with work for pay. Wisconsin uses the term “prison
industries” in reference to providing inmates with work for pay.

3. Michigan
Prison Industries Board: Michigan’s department of corrections has the authority to
establish an advisory council for state correctional industries (MCLS s. 800.324).
Wisconsin does not address this issue.
Assignment to Prison Industries: Michigan code does not address this issue.
Work Times: Michigan code does not address this issue.
Training: Michigan code does not address this issue.
Pay Rate: Michigan code does not address this issue.

Work Conditions: Michigan code does not address this issue.
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Products of Prison Industries: In Michigan, prison industry products may be sold to
state agencies and institutions (MCLS s. 800.326 (1) (a) and also to private businesses
or individuals if the products are textiles and there are no similar products manufactured
by an in-state private business (MCLS s. 800.326 (1) (c)). Wisconsin rules have no
similar provisions.

Specific Programs: Michigan code does not address this issue.

Prison Enhancement Certification Program: MCLS s. 800.324 allows Michigan’s
department of corrections to establish a private sector/prison industry enhancement
certification program. DOC 313.15 governs Wisconsin’s implementation of a PS/PIEC
program. In Michigan, inmates working in the PS/PIEC program must receive wages that
are not less than those paid for similar work, and deductions may not exceed 80% of
gross wages. (MCLS s. 800.324 (h)) In Wisconsin, inmates working in the PS/PIEC
program must receive comparable wages to those paid for similar work in the private
sector as well. However, Wisconsin rules do not address deductions.

Terminology: Michigan uses the term “correctional industries” in reference to providing
inmates with work for pay. Wisconsin uses the term “prison industries” in reference to
providing inmates with work for pay.

4. Minnesota
Prison Industries Board: Minnesota code does not address this issue.

Assignment to Prison Industries: Minnesota requires all inmates to work and only
illness, physical disability, or participation in an education or treatment program will
excuse an inmate from this requirement. (MSA s. 243.18 (2)) Wisconsin rules have no
similar provision.

Work Times: Minnesota code does not address this issue.
Training: Minnesota code does not address this issue.

Pay Rate: Minnesota allows the commissioner of corrections to determine appropriate
compensation for inmate labor based upon the quality and character of the work
performed. (MSA s. 243.23. (1)) Wisconsin allows prison industries to determine
appropriate compensation for inmate labor. Minnesota allows the commissioner to pay a
minimal amount of money to inmates who cannot work due to illness or physical
disability. (MSA s. 243.23 (1)) Wisconsin only requires that inmates that are injured while
working for prison industries such that they cannot work must receive the same base
pay unless terminated or removed. Minnesota also permits the commissioner to deduct
funds from inmate accounts for many reasons including taxes, repaying advances, gate
money, family support, court ordered restitution, and room and board. (MSA s. 243.23
(1) — (14)) Wisconsin rules contain no similar provision.

Work Conditions: Minnesota code does not address this issue.

Products of Prison Industries: Minnesota code does not address this issue.
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Specific Programs: Minnesota code does not address this issue.

Prison Enhancement Certification Program: In Minnesota, an inmate may work for a
private business that manufactures products that are placed in the stream of interstate
commerce as long as the inmates are paid at least the minimum wage for work of a
similar nature in a similar locality. (MSA s. 243.88 (2)) In Wisconsin, inmates working in
the PS/PIEC program must receive comparable wages to those paid for similar work in
the private sector.

Terminology: Minnesota uses the term “Minnesota correctional industries” in reference to
its state work program that provides inmates with work for pay. Wisconsin uses the term
“prison industries” in reference to providing inmates with work for pay.

H. Summary of the factual data and analytical methodologies that DOC used
in support of its determination of the rule’s fiscal effect on small businesses under
S.227.114, Stats.

The department of corrections has determined that the rule will not have a significant
economic impact on a substantial number of small businesses since the rule does not
regulate small businesses as that term is defined in s. 227.114, Stats.

l. Any analysis and supporting documents that DOC used in support of the
department's determination of the proposed rule’s effect on small businesses or
that was used when the DOC prepared an economic impact report.

Not applicable.

J. Effect on small businesses

Not applicable.

K. Agency contact person

Katharine Ariss, Assistant Legal counsel, Department of Corrections, 3099 East
Washington Avenue, P.O. Box 7925, Madison, WI, 53707-7925; by phone: (608) 240-
5039; or by email: DOCDLAdministrativeRulesCommittee @wisconsin.gov

L. Place where comments were to be submitted and deadline for submission
Written comments on the proposed rule were accepted and received consideration if
they were received by Bill Pollard c/o Glen Mercier Il by December 23, 2016. Written
comments were to be addressed to: Glen Mercier Il, at 3099 East Washington Avenue,
P.O. Box 7925, Madison, WI, 53707-7925 or by e-mail:
DOCDLAdministrativeRulesCommittee@wisconsin.gov

SUBMISSION OF RULE TO THE PRISON INDUSTRIES BOARD. The department
submitted the rule proposal to the Prison Industries Board for approval as required under

s. 303.015 (1) (c), Stats. The Board approved the rule proposal on December 3, 2014.

FISCAL ESTIMATE. See Attached.
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ANY STATEMENT, SUGGESTED CHANGES, OR OTHER MATERIAL SUBMITTED
TO THE AGENCY BY THE SBRRB.

N/A.
A COPY OF ANY ECONOMIC IMPACT ANALYSIS PREPARED BY THE AGENCY.
See Attached.

A COPY OF ANY REVISED ECONOMIC IMPACT ANALYSIS PREPARED BY THE
AGENCY.

N/A
LEGISLATIVE COUNCIL STAFF CLEARINGHOUSE REPORT:
See Attached.

STATEMENT OF THE BASIS AND PURPOSE OF THE RULE INCLUDING HOW THE
RULE ADVANCES RELEVANT STATUTORY GOALS OR PURPOSES:

1. The department is seeking revision of ch. DOC 313 to reflect changes in law and
correctional practice and to clarify provisions relating to prison industries. The
last full review of the chapter occurred April 1, 1994. Since then there have been
many changes in procedures and practices.

2. More details and a listing of significant changes can be found in the Plain
Language Analysis Section of this document.

A SUMMARY OF PUBLIC COMMENTS TO THE PROPOSED RULE AND THE
AGENCY’S RESPONSE TO THOSE COMMENTS, AND AN EXPLANATION OF ANY
MODIFICATION MADE IN THE PROPOSED RULE AS A RESULT OF PUBLIC
COMMENTS OR TESTIMONY RECEIVED AT A PUBLIC HEARING:

A. Summary of comments and the department’s response to those comments:

1. Concern expressed about compensation, claiming that compensation defeats
goal of the rule.

Response: Rejected. The purpose of the rule is work experience rather than
compensation. Also, that the compensation in the new proposed rule reflects
that of what other inmates receive when not assigned work

2. Concern expressed about performance evaluations, requesting intervals to
be defined further for such evaluations.

Response: Rejected. Department determined division policy or institution
procedure will cover this issue and/or handbooks because it could vary
department-wide.

3. Concern expressed about correctional farms and overtime.
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Response: Rejected. The Department believes that compensation is properly
addressed within the rule.

4, Concern expressed about understanding the rule and public hearing process.

Response: Rejected. The Department believes the rule is clear and that the
comment did not provide specific feedback related to the particular rule.

5. Concern expressed about paid leave and/or personal leave days.
Response: Rejected. The Department drafted the rule to be consistent with
other inmate pay and compensation. Moreover, the purpose of the rule is to

provide work experience.

B. Explanation of modifications made to the proposed rule in response to
public comments received:

No modifications are made in response to public comments.

LIST OF PERSONS WHO APPREARED OR REGISTERED FOR OR AGAINST THE
PROPOSED RULE AT A PUBLIC HEARING.

A. Two public hearings were held on the rule:

Public Hearing Location 1 Public Hearing Location 2
December 5, 2016 December 12, 2016

10:15 a.m. —12:15 p.m. 10:15 a.m. —12:15 p.m.

1001 Maple Bluff Road, Conf Room 1 819 North 6th Street, Room 40
Stevens Point, WI 54482 Milwaukee, Wisconsin 53203

B. List of persons who appeared or registered for or against the proposed rule
at the public hearings:

In person:

No appearances on December 5, 2016, in Stevens Point.
Unknown Attendee, Public hearing held on December 12, 2016, in Madison.

Persons who submitted written comments:

Culen, Donna
Faber, Jason

EXPLANATION OF ANY CHANGES THAT HAVE BEEN MADE TO THE RULE
SUMMARY OR THE FISCAL ESTIMATE:

There were no changes to the rule summary or fiscal estimate.

RESPONSE TO LEGISLATIVE COUNCIL STAFF RECOMMENDATIONS IN THE
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CLEARINGHOUSE REPORT:

14

Form, Style and Placementin Administrative Code

1. Recommendation: NUMBERING. Please note that LRB drafting convention

is generally to avoid repealing a section and reusing the existing section
numbers. This is to avoid confusion and signal to readers that the rule has
been rewritten.

Response: Rejected. Department determined that the work on the rule was
substantive and required repealing and recreating the section.

Recommendation: REFERENCE TO PRISON INDUSTRIES. The rule uses
the phrase “prison industries” throughout. “Prison industry” is defined within
the rule as an industry established under s. 303.01, Stats., for inmate
employees to manufacture products or components or provide services. It is
unclear whether use of the phrase “prison industries” collectively refers to the
various individual industry types (textiles, signage, etc.) or whether it refers
more generally to a centralized prison industries program. This should be
clarified.

Response: Rejected. Department determined that the definition is clear and
does not require further clarification.

Recommendation: As it relates to s. DOC 313.01, please note that drafting
convention is generally to avoid “purpose” or “intent” statements.

Response: Rejected. The use of purpose or intent statements is consistent
with the Department’s other administrative rule.

Recommendation: Ins. DOC 313.03 (3), the definition of “Industries director”
should indicate that the term means the director appointed by the secretary
under s. 303.01 (9), Stats., or “his or her” designee.

Response: Accepted. The Department amended DOC 311.03(3) to identify
the industries director’'s designee to be included in the definition.

Recommendation: Ins. DOC 313.03 (4), “Industries Supervisor “ Means...”
should be altered to read “Industries supervisor” means...”.

Response: Accepted. Department amended the section per the
recommendation.

Recommendation: Ins. DOC 313.04 (3), the rule provides that “prison
industries” may acquire new or additional customers. Is this meant to allow
each type of prison industry (e.g., wood furniture, signage, etc.) to acquire
customers independently? If so, the language should state that “A prison
industry” may....

Response: Rejected. The intent is not meant to allow each type of prison
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10.

11.

12.

industry to acquire customers independently, thus no revisions are
necessary.

Recommendation: Ins. DOC 313.06 (1) and (2) (b), the language refers to
“inmates” applying for positions or selection of “inmate employees”. Drafting
convention is to use the singular. [s. 1.01 (9) (e), Manual.] Section DOC
313.06 (1) should state: “An inmate may apply for a position in a prison
industry that is available at the institution in which the inmate resides.”.
Section DOC 313.06 (2) (b) should state: “Consider the following criteria in
the selection of an inmate employee.”.

Response: Accepted. Amended the section to the use of singulars as
recommended.

Recommendation: Ins.DOC 313.06 (2) (b) 1., the rule requires the
industries supervisor to consider “education requirements” when selecting an
inmate employee. Does the phrase “education requirements” refer to
consideration of the fact that an inmate performing the particular job must
receive specialized training and education to perform the job? Or, does it
refer to possessing certain educational credentials (e.g., high school diploma
or GED)?

Response: Rejected. The Department determined this is a fact specific issue
that may be handled per policy.

Recommendation: In s. DOC 313.08, subsections numbered (2) and (3)
appear twice. The number of the subsections should be changed.

Response: Accepted. Amended the sections per recommendation.

Recommendation: Ins. DOC 313.10, the rule language states that staff shall
report rule violations in accordance with “ch.. Ch. DOC 303”. The duplicate
language and excess punctuation should be removed.

Response: Accepted. Amended section per recommendation.

Recommendation: Ins. DOC 313.12 (2), the rule language states that pay
adjustments based on “prison industries written policy” may be added to
original base wage. Who creates the policy? Is this established by the
industries director? Or does each individual prison industry create its own
policy?

Response: Rejected. This would be addressed in policy.

Recommendation: Ins. DOC 313.17, the rule language states that PSPIEC
programs are not subject to ss. DOC 313.7. This should read “s. DOC
313.07".

Response: Accepted. Amended per recommendation.



13. Recommendation: Ins. DOC 313.17 (1), the rule provides that an employee
working in a PSPIEC program shall be paid a wage comparable to that paid
in the private sector “or, as a minimum, the federal minimum wage”. Is this
language intended to mean that an employee must be paid either the
prevailing wage or the federal minimum wage, whichever is higher? This
language should be clarified.

Response: Rejected. The department determined the language is sufficiently
clear.

Adequacy of Referencesto Related Statutes, Rules and Forms

1. Recommendation: Ins. DOC 313.04 (3), the rule provides that “prison
industries may acquire new or additional customers”. However, there are
limitations on who these industries may sell to contained in s. 303.01 (1) (b)
and (d), Stats. The language should indicate that prison industries may
acquire new or additional customers “subject to s. 303.01 (1) (b) and (d),
Stats.”.

Response: Accepted. Amended per recommendation.

2. Recommendation: Ins. DOC 313.12, sub. (1) states that inmate employees
shall be paid for “actual hours worked”. However, subs. (4) to (7) appear to
allow inmate employees to be paid when they are not working, or in a manner
other than hourly. For example, sub. (1) could state: “Except as provided in
subs. (4) to (7), inmate employees shall be paid for actual hours worked.”.

Response: Accepted. Amended the section per the recommended.

Clarity, Grammar, Punctuation and Use of Plain Language

Recommendation: Item 6. of the plain language analysis indicates that the
rule includes among the selection criteria “documented security concerns,
including assaultive history”. However, the actual language of s. DOC 313.06
(2) (b) 6. provides that the selection criterion for consideration is “security
concerns”. The proposed rule should be changed in one of the following
ways: (a) the plain language analysis should be changed to reflect the actual
rule language; or (b) the language of s. DOC 313.06 (2) (b) 6. should be
changed to explicitly read “Documented security concerns, including
assaultive history”.

Response: Accepted. Amended per recommendation’s option (b).

FINAL REGULATORY FLEXIBILITY ANALYSIS: The department of corrections has
determined that the rule will not have a significant economic impact on a substantial
number of small businesses since the rule does not regulate small businesses as that
term is defined in s. 227.1145, Stats.
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