Clearinghouse Rule 09-045

PROPOSED ORDER OF THE
DEPARTMENT OF COMMERCE

CREATING RULES

The Wisconsin Department of Commerce proposes an order to create chapter Comm 205 relating
to statements and penalties for grant and loan programs, and penalties for tax credit programs, and
affecting small businesses.
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Rule Summary

1. Statutes Interpreted.

Sections 560.01 (2) (ae) 6. and 7. and (as), as created by 2007 Wisconsin Act 125.
2. Statutory Authority.

Sections 560.01 (2) (ae) 6. and 7., and section 227.11 (2) (a).
3. Explanation of Agency Authority.

Section 227.11 (2) (a) of the Statutes authorizes the Department to promulgate rules
interpreting the provisions of any Statute administered by the Department. Sections 560.01 (2) (ae)
6. and 7. directthe Department to require, by rule, penalties and statements in the economic-
development grant or loan programs administered by the Department, and penalties in the tax
credit programs administered by the Department.

4. Related Statute or Rule.

Several statute sections and other Departmental rules address financial incentives for
economic development in Wisconsin. For example, (1) sections 560.70 to 560.7995 of the
Statutes and chapters Comm 100, 107, 112 and 118 address statewide tax-credit programs for job
creation, capital investment, employee training and corporate headquarters; (2) sections 560.60 to
560.658 of the Statutes and chapter Comm 106 direct economic development grants and loans
towards capital financing, worker training, entrepreneurial development, providing assistance to
technology-based business or to businesses at a foreign trade show or event, promoting urban or
regional economic development, establishing revolving loan funds, providing working capital, and
promoting employee ownership; and (3) several other sections of chapter 560 and other Comm
chapters address more-narrowly targeted economic development incentives, such as for film
productions, dairy manufacturing facilities, technology commercialization, rural economic
development, and brownfield redevelopment.

5. Plain Language Analysis.



The rules in this order would (1) require each recipientof a grant, loan or tax credit
administered by the Department to enter into a contract with the Department, prior to receiving
allocationof the grant, loan or tax credit; (2) require each recipient of a grant or loan to submit to the
department a statement which contains a detailed accounting of the funding and deliverables for the
grant or loan; (3) require verification by a certified public accountant for the statements for grants or
loans that total $100,000 or more; and (4) establish penalties for recipients who submit false or
misleading information or who fail to comply with the terms of a contract.

6. Summary of, and Comparison With, Existing or Proposed Federal Regulations.

The federal Government Performance and Results Act (GPRA) of 1993, as primarily
enacted in sections 1115 and 1116 of Title 31 of the United States Code, contains several main
elements that are substantially similar to the main elements of 2007 Wisconsin Act 125 — such as
requiring governmental executive agencies to (1) establish measurable goals and performance
indicators for each applicable program administered by the agency, and (2) annually submit a
corresponding detailed reportto legislative reviewers that assesses the overall effectiveness of
each of those programs. However, GPRA does not include the Act 125 requirements that (1) the
recipients of the program benefits must submit performance and financial reports and
corresponding verified statements to the administering agency; and (2) administering agencies
must establish penalties for a recipient who submits false or misleading information, or who fails
to comply with the terms of a contract and then fails to adequately explain the noncompliance.

Section 6304 of Title 31 of the United States Code requires a federal executive agency to
use agrant agreement as the legal instrument reflecting the relationship between the United States
Government and a State, a local government, or other recipient when (1) the principal purpose of
the relationship is to transfer something of value to the recipient to carry out a public purpose, and
(2) substantial involvement is not expected between the executive agency and the recipient when
carrying out the activity contemplated in the agreement. Several of the economic development
programs administered by the Department of Commerce include federal grant funding and
therefore are addressed in such grant agreements. The Department likewise uses similar grant and
loan agreements with the local recipients of the benefits of these and other economic development
programs. Federal administrative requirements for grant agreements between federal agencies and
nonprofit organizations, for example, are established in section 215 of Title 2 of the Code of
Federal Regulations. Those requirements include having the recipient submit performance reports
and financial status reports to the awarding agency at least annually — and the financial status
report must include a certification statement from an authorized official for the recipient, that
attests to the accuracy and completeness of the report and to the validity of all included outlays.
This required recipient performance reporting closely matches the recipient performance reporting
that is required in 2007 Wisconsin Act 125; and the required certification statement on the
financial report closely matches the verification statement which is likewise required in Act 125,
and which is to be addressed in the proposed rules.

Sections 215.61 and 215.62 of Title 2 of the Code of Federal Regulations specify that grant
awards may be withheld, suspended, or terminated in whole or in part if a recipient fails to comply
with the terms and conditions of an award. These penalties for this failure closely match the
withholding-payment penalty which is authorized in Act 125 for recipients who fail to comply
with the terms of a grant or loan agreement, and which is to be addressed in the proposed rules.



Under the federal civil money penalty law, as enacted in 1981 and as currently applied, for
example, to the Social Security program through section 1320a-8 of Title 42 of the United States
Code, any person who submits false or misleading statements for an agency’s use in determining
eligibility for program benefits is subject to a penalty of not more than $5000 for each such
statement, and to an assessment of not more than twice the amount of benefits or payments paid as
a result of the statements. Since 1981, the provisions of the civil money penalty law have been
expanded by reference to numerous types of fraudulent and abusive activities, including those
addressed by the federal Economic Development Administration. These penalties for these
statements closely match the Act 125 penalties which impose a forfeiture or recoup a payment in
response to submittal of false or misleading statements, and which are to be addressed in the
proposed rules.

An Internet-based search of recent editions of the Federal Register did not reveal any
currently proposed federal regulations regarding penalties in the economic development grant and
loan programs administered by the Department; or regarding penalties for submitting false or
misleading information in the economic development tax credit programs administered by the
Department. In the November 21, 2007, edition of the Federal Register, notice was found of a
proposal by the federal Department Housing and Urban Development to extend its information-
collection requirements to include requirements for grant recipients to report against their baseline
performance standards, in a manner that standardizes grants progress reporting requirements and
promotes greater emphasis on performance and results in grant programs.

7. Comparison With Rules in Adjacent States.

Minnesota

An Internet-based search did not reveal any similar Minnesota rules. However, sections
116J.993 to 116J.995 of the Minnesota Statutes require recipients of state-level economic
development funding to (1) enter into a formal subsidy agreement with the State, (2) perform
annual reporting, and (3) pay back subsidies for failures to meet terms of the agreements. These
requirements are similar to the requirements for the contracts, reporting and penalties that are
addressed in the proposed rules. As in the proposed rules, the Minnesota reporting requirements
are more detailed for larger funding levels.

Michigan

An Internet-based search did not reveal any similar Michigan rules. However, sections
208.1431 to 208.1434 of the Michigan Statutes address tax credits for job development and
economic development — and require recipients of the credits to enter into a formal agreement with
the State, and to submit a verified statement from a Certified Public Accountant addressing the
actual jobs created, if required by the Michigan Economic Growth Authority. The tax credits can
be reduced or terminated for failure to meet the terms of the contract, and must be paid back in full
to the State if 51% or more of the new qualified jobs are moved out of state within three years
after claiming the credit.

Illinois

Section 20 ILCS 715 of the Illinois Statutes requires recipients of state-level economic
development funding to (1) enter into a formal subsidy agreement with the State, (2) perform
annual reporting, and (3) pay back subsidies for failures to meet terms of the agreements. The
Illinois Administrative Code contains further requirements relating to these topics in Title 32
section 130.110 for renewable fuels and in Title 14 sections 527.80, 527.90, 527.100, 540.190, and



545.560 for economic development and technology development. These requirements are similar
to the requirements for the contracts, reporting and penalties that are addressed in the proposed
rules. As in the proposed rules, the Illinois reporting requirements are more detailed for larger
funding levels.

lowa

Chapters 15, 15A and 15E of the lowa Code (statutes), and the lowa Administrative Code
chapters administered by the Department of Economic Development address state-level financial
incentives for economic development and job development and require recipients of these
incentives to (1) enter into a formal agreement with the State, (2) perform annual reporting, and
(3) pay back subsidies for failures to meet terms of the agreements. These requirements are
similar to the requirements for the contracts, reporting and penalties that are addressed in the
proposed rules.

8. Summary of Factual Data and Analytical Methodologies.

The data and methodology for developing these rules were derived from and consisted of
(1) incorporating the criteria in 2007 Wisconsin Act 125; (2) incorporating applicable best
practices the Department has developed in administering similar programs for economic
development, business development, and tax-credit verification; and (3) reviewing Internet-based
sources of related federal, state, and private-sector information.

9. Analysis and Supporting Documents Used to Determine Effecton Small Business or in
Preparation of an Economic Impact Report.

The primary document that was used to determine the effect of the rules on small business
was 2007 Wisconsin Act 125. This Act applies its private-sector requirements only to businesses
for which a corresponding grant, loan or tax creditis desired.

10. Effecton Small Business.

The rules are not expected to impose significant costs or other adverse impacts on small
businesses because the rules address submittal of documentation, and other activities, only by
applicants that choose to pursue grants, loans or tax credits for economic development.

11. Agency Contact Person.
Sam Rockweiler, Wisconsin Department of Commerce, Divisionof Environmental and

Regulatory Services, 201 West Washington Avenue, Madison, WI, 53703; telephone: (608) 266-
0797; E-Mail: sam.rockweiler@wi.gov.

13. Place Where Comments Are to Be Submitted, and Deadline for Submission.

Comments on the proposed rules may be submitted by e-mail to
srockweiler@commerce.state.wi.us, no later than July 30, 2009. If e-mail submittal is not
possible, written comments may be mailed, by the same date, to Sam Rockweiler, Department of
Commerce, Division of Environmental and Regulatory Services, P.O. Box 14427, Madison, WI
53708-0427.
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