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1 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.01

CHAPTER 809
RULES OF APPELLA TE PROCEDURE

SUBCHAPTERI CH. 799 TRAFFIC REGULATION,
DEFINITIONS MUNICIPAL ORDINANCE VIOLATION, AND
809.01 Rule (Definitions). PARENTAL CONSENT TO ABORTION CASES
SUBCHAPTER II 809.40 Rule(Appeals in termination of parental rights, €89, traffic regulation,
CIVIL APPEAL PROCEDURE IN COUR OF APPEALS municipalordinance violation, and parental consent to abortion cases).
809.10 Rule (Initiating the appeal). 809.41 Rule (Motion for 3-judge panel or hearing in county of origin).
809.103 Appeals in proceedings related to prisoners. 809.42  Rule (Waiver of oral agument).
809.105 Appealsin proceedings related to parental consent prior to performance@19.43  Rule (Number of briefs).
abortion. SUBCHAPTER V
809.107 Appealsin proceedings related to termination of parental rights. DISCRETIONARY JURISDICTION PROCEDURE IN COUROF APPEALS
809.11 Rule (ltems to be filed and transmitted). 809.50 Rule (Appeal from judgment or order not appealable as of right).
809.12  Rule (Motion for relief pending appeal). 809.51 Rule(Supervisory wriand original jurisdiction to issue prerogative writ).
809.13 Rule (Intervention). 809.52 Rule(Temporary relief).
809.14 Rule (MOtIOnS). SUBCHAPTER VI

809.15 Rule (Record on appeal).
809.17 Rule(Expedited appeals program, voluntary alternative dispute resoluti%9 60
andpresubmission conference). ’

APPELLATE PROCEDURE IN SUPREME COUR
Rule (Petition to bypass).

809.18 Rule (\bluntary dismissal). 809.61 Rule (Bypass by certification of court of appeals or upon motion of
809.19 Rule (Briefs and appendix). 600,62 Rsfprgrqff"“rft)- .
809.20 Rule (Assignment and advancement of cases). 809.63 Rule (Pe ! '03 or review).
809.21 Rule (Summary disposition). : ule (Proce ure in supreme court).
809.22 Rule (Oral agument). 809.64 Rule (Reconsideration).
809.23 Rule (Publication of opinions). SUBCHAPTER VII
809.24 Rule (Reconsideration). ORIGINAL JURISDICTION PROCEDURE
809.25 Rule (Costs and fees). IN SUPREME COUR
809.26 Rule (Remittitur). 809.70 Rule (Original action).
SUBCHAPTER Il 809.71 Rule (Supervisory writ).
APPEAL PROCEDURE IN COUROF APPEALS SUBCHAPTER VIII
IN S.971.17PROCEEDINGS AND IN CRIMINAL MISCELLANEOUS PROCEDURES IN COUROF APPEALS AND
AND CH. 48, 51, 55, 938 AND 980 CASES SUPREME COUR
809.30 Rule(Appeals in s971.17proceedings and in criminal, ¢#8,51,55,938 ~ 809.80 Rule (Filing and service of papers).
and980 cases). 809.81 Rule (Form of papers).
809.31 Rule (Releasg on bond pending seeking postconviction relief). 809.82 Rule (Computation and engggment of time).
809.32 Rule (No merit reports). 809.83 Rule (Penalties for delay or noncompliance with rules).
SUBCHAPTER IV 809.84 Rule (Applicability of rules of civil procedure).
APPEAL PROCEDURE IN COUROF APPEALS 809.85 Rule (Counsel to continue).
IN TERMINATION OF FARENTAL RIGHTS, 809.86 Rule (Identification of victims and others in briefing).
SUBCHAPTERI determinedy using a line composed of a repeating string of low
ercasecharacters in alphabetical order
DEFINITIONS (9) “Traditional methods” means those methods of filing,
serving,and transmitting documents, other than electréliig
809.01 Rule (Definitions). In this chapter: or transmittal, provided under statutes and local rules.

(1) “Appeal”’ means a review in an appellate court by appeal (10) “Transmit” means to send dransfer documents and
or writ of error authorized by law of a judgmenrtorder of a cir  recordsfrom onecourt to another and may be completed by-mak
cuit court. ing the documents and records electronically available to the other

(2) “Appellant” means a person who filesiatice of appeal. Court.

(3) “Co-appellant’ means a person who files a notice of (12) “Word” means a group consisting of asremore alpha
appealin an action or proceeding in which a notice of appeal hBgticalcharacters with a space or punctuation mark precedicg

previouslybeen filedby another person and whose interests aﬁé'Hch‘Sdlgghec ggoél%sw 2 il (18781977 o. 4495up. Ct. Order N
istory: Sup. Ct. Orde s. 2d xiii ; c. up. Ct. Order No.
not ad\‘l‘erse t? that person. ) 93-2Q 1¥9 WS’.:)dexv; Sup. Ct. Order NdD0-02 2001 WI 39, 222 \g. 2d xxvii;
(4) “Court” means the court afppeals giif the appeal or other sup.Ct. Order No15-02 2015 WI 102, filed 1-25-15, ef 7-1-16.
proceedings in the supreme court, the supreme court. Judicial Council Committee’s Note, 1978 The definitions reflect some of the
w . ._changesncorporated into the rules. The term “appeal” applies both to an appeal
(5) “Cross—appellantimeans a respondent who files a NOtICKythorizedoy statute and the writ of error guaranteed by Section 21 of Article | of the
of cross—appeal or a respondent who files a statement of objemstitution.The objective of these rules is to provide the saroeedure for appeals
tionsunder s808.075 (8) andwrits of error Historically the review authorized bywerit of error was limited
: ’ . . to questions of laywhile both the law and the facts couldregiewed on appeal.
(5d) “Monospacedont” means a font in which each characterhewisconsin Supreme Court does not distinguish betitegrower in appeals and
usesan equal amount of horizontal space. in writs of error Although under the former procedure appeals were normally used
N . N . . . in civil cases and writs of error in criminal cases, the onfgiinces between them
(5g9) “Proportionalfont” means a font in which the horizontalwerein nomenclature and method of initiating the review process. There is no reason
spaceused by a character varies. to retain the formalistic diérences between them.
“ , Thedefinitions of the parties to the appeal are intended to chihadermer stat
(6) “Respondentmeansa person adverse to the appellant Qfte, section 817.10, under whithe party first appealing was the appellant, and all
co—appellant, otherparties were respondents. This often resulted in a party with interests identical
u . ” he appellant being labeled a respondehtle two parties opposed to each other
(8) “Serif font” means a font that hQS short ornaments or bé/géreboth labeled respondents. Under this section the party first appealiey is
at the upper and lower ends of the main strokes of the Charactﬁj’ﬁe“ant,parties app«lelaling froathe s.amedjudgmentr?r orde:I not opposed tc|>| the
“Qi P ellantare co—appellants, and parties adverse to the appellant or co—appellant are
(8m) S|Xt,y Charac’[ers. per full |Ihe mear,'s the Iength of éepsppondents.'l'he tgfms “plaintffinperror" and “defendant inpgrror“ previouslgpused
nonindentedine of 13 point proportional serif font charactersn connection with writs of error are no longer used. [Re Ordectafe July 1, 1978]
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809.01 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 2

Understandinghe New Rulesf Appellate Procedure. StephensisViaw July (3) CONSOLIDATEDAPPEALSIN SEPARATECASES. The courtmay
2001. consolidateseparate appeals in separate actions or proceedings in
thetrial court upon its own motion, motion of a pauny stipula
tion of the parties.

(4) MATTERSREVIEWABLE. An appeal from a final judgment or
final order brings before the court all prior nonfinal judgments,
orders and rulings adverse to the appellant and favorable to the
respondentmade in the action oproceeding not previously
809.10 Rule (Initiating the appeal). (1) NoTiICEOFAPPEAL. appealedand ruled upon.

(a) Filing. A person shall initiatan appeal by filing a notice of lgiéit)oixgglsupé é:é. tzvsrgeéss chst %d l;diiﬂ(zlél\z\;i)z ggp-, C(t-l ggrg)ﬁlsoél W& Zg éi
H : ; H H P ; C. . up. Ct. Orde is. XiX ; Sup. Ct. Order
appealwith the clerk of the circuit court in which the judgment of 5311251 © (1986)1987 a. 403Sup. Ct. Orderl61 Ws. 2d xiii (1991); SupCt.
orderappealed from was entered. OrderNo.93-19 179 Ws. 2d xxiii: Sup. Ct. Order N@i0-02 2001 W1 39, 242 V.
: H 2d xxvii; Sup. Ct. Order No02-01, 2002 WI 120, 255 V8. 2d xiii; 2005 a. 434

| (b) _Content' The notice of appeal shall include all of the fol Cross—reference: See also §67.217 (2for appeals involving child support and
owing: maintenance.

1. The case name and number Court of Appeals Note, 1986Sub. (1) (a) is amended to require appellants to file

. " . . . adocketing statement in the court of appeals on a form prescribed by the court at the

2. An identification of the judgment or order from whittfe  time the notice of appeal is filed in the trial court. The docketing statement will pro

person filing the notice intends to appeal and the date on whickide the court withinformation for its expedited appeals program pursuant to s.
asentered 809.17and the rules and procedures set forth in Section VII, Expedited Appeals, of

W ' the Court of Appeals Internal Operating Procedures (amended Mart886).

3. A statement of whether the appeal arises in one of the ty, gketingstatement formare available in the fifes of clerks of the circuit courts.

e ; Re Order efective January 1, 1987]

of cases SpECIfled in 52.31 (2) . . Judicial Council Committee’s Note, 1978Sub. (1) (a) establishes the sgme

4. A statement of whether the appeal is to be given preferemeeurekf)or initiating a IeVI,veby theBC%urt Ofb Appe%ls f\{;{hether it besﬁmutowl )

; irer i appealor constitutional writ of error Both are begun by filing a notice of appeal in
in the circuit court _Or court of appeals pursuant to statute. thetrial court. The prior procedure under which a person could obtain a writ of error

5. If theappeal is under 809.300r809.32 a statement of the from the Supreme Court and then file it in the trial court at his leisure is eliminated.

pp

i i o is important to recognize that the rightseek review by writ of error as established
dateof service of the last transcript or copy of the circuit court Cag the Constitution is not abolished, but the procedure for seeking that review is made

recordif no postconviction motion is filed, the date of the ord&iform with that for filing an appeal.
decidingpostconviction motions, or the date of any other notice—Thesecond sentence of sub. (1) (b) is designed to change the law as declared in

of-appeatieadline that was established by the court of appeal§iTErs, 114, snd i decisons of e Supreme Cout nierprtng fomer -
6. If counsel is appointed under &Y.7, a copy of the order tion when an appealable order vexgtered. Under former s. 817.#), the notice
appointina counsel of appealas necessary only to confer personal jurisdiction which could have been
pp g_ ' . . _ waived.The court often had to decide whether the respondent by some conduct, such
(c) Copies of the noticeAt the same time that the person fllesS,signitr_lg a TSEpulatiol? or rtiﬁetivin,gda brieft, hfadtwalived etlr_\y dzgjection to personal
; i risdiction. The result was that a judgment of a trial court isddhsin was never
thenotice of appeal, thperson shall send a copy of the notice dcfompletelyfinal because even after the expiration of the time for an appeal a party
appealto the clerk of the court of appeals. couldstill appeal, and if the respondédailed to object or take some step that could
i e considered as participating in the appeal prior to objecting, the Supremev@surt
(d) DOCke_“_”g statementThe person shall send the. court 0Ebleto review the judgment. This section conformisansin practice to that in the
appealsan original anane copy of a completed docketing stat€ederalsystem and most other states.

menton a form prescribed by the court of appeals. The docketingub.(2) () provides thaippellants whose interests are substantially identical may
) -ppdceedointly or separately See Rule 3 (b), Federal Rute#sAppellate Procedure
statemenshall accompany the court of appeals copy of the noti AP). If they do not wish to proceed jointlgr their interests are not the same, or
of appeal. The person shall send a copy of the completed dockatkey are challenging from the same judgment or otttier subsequent appeal
ing statement to the other partieshe appeal. Docketing state shouldbe docketed with the first appeal, but the seqmrdon appealing has the same

- - proceduratights, such as filing of briefs, as the first appellant. The respondent has
mentsneed not be filed in appeals brought unde8(9.105 separatdriefing rights as to each appellant and co—appellant filing a separate brief.

809.107809.32 0r974.06 (7)in cases under cB80, or in cases It is anticipated under this section that all appeals arising out of the same case filed

in which a party represents himself or herself Docketing-stalélhin the same appeal period will be considered in a single appeal and not be treated
: asseparate cases in the Court of Appeals.

mentsneed not be filed in appeals_ brouQ_ht _undeﬁs(E.SO_or . .Sub. (2) (b). The respondent who desires to challenge a judgment or order must
974.05 or by the state or defendant in permissive appeals in-crirfile_a notice of cross-appeal. Notices of review are abolished. Under former s.
i 17.12,it was very dificult to ascertain when a notioé review or cross—appeal was
nal Cases. pursuant tO&OQ-.E’O except that dOCke“ng Staterm:"mgppropriate. Requiring a notice of cross—appeaach instance eliminates this eon
shall be filed in cases arising under 6851, 55, or 938 fusion. The respondent is given a minimum of 30 days after the filitige notice
(e) Time for filing. The notice of appeal must be filed within°f appeal to determine whether to file a cross-appeal. As was the castounder
- . o . - s. 817.12, a respondent loses the right to cross—appeal if the cross—appeal is not filed
thetime specified by law The filing of a timely notice of appeal within the specified time.
is necessary to give the court jurisdiction over the appeal. Sub.(3). Appeals from judgments or orders in separate cases in the trial court are
. T . docketedasseparate appeals in the Court of Appeals. If appropriate, these cases can
~ (f) Error in content nojurisdictional defect.An inconsequen e consolidated after docketing by order of the Court of Appeals. Rule 3 (b), FRAP
tial error in the conterdf the notice of appeal is not a jurisdictional Sub.(4). The provision of former s. 817.34 that an appeal from a final judgment
defect bringsbefore the court for review all of the prior orders entered in the case is-contin
' . ued. This does not applyoweverto any prior final order or judgment which could
(2) MuLTIPLE APPEALS. (@) Joint and co—appealslf 2 or more havefbeedn aI;T)pealed as of ngrl;t under Is.dS'O8.03d_(1).d,Tmuxsgmt(?nt d|$m|sz|ngha
i ; efendanfrom a case must be appealed immediatety cannot be reviewed when
personsare ea.Ch entitled to gppeal from the S.'ame Jngment mentis rendered on the plairftis claim against the other defendaritonfinal
orderentered in the same action or proceeding in the trial court %ﬂf%rsand judgments that are appealed and ruled upon by the Court of Appeals are,

their interests are such as to make joinder practicable, they m_aﬁqurse, not subject farther review upon appeal of the final judgment. This sec
i

- Py . -1 : tion is also limited to those orders made in favor of the named respondpreseat

file a joint notice of apPea| or magfter filing separate nOtIC(?S Ofthepossibility of the court reviewing an order in favor of a person not a party to the
appeal proceed as a single appellatftthe persons do not file a appeal. o _ ) )

joint appealor elect to proceed as a single appellant, or if theirA changds made in prior law in that an interlocutory judgment, Rule 806.01 (2),

: . : : hich previously must have been appealed within the statutory period from the entry
interestsaresuch as to make Jomder |mpract|cable, they shail prg‘f the interlocutory judgment, Richter Standard Manufacturingo.,224 Ws. 121,

ceedas appellant ando—appellant, with each co—appellant t@71N.w. 14 (1937), is now reviewable by the Court of Appeals upon an appeal of

havethe same procedural rlghts and obl|gat|ons as the appe” final j_udgment. The o_bjective is FO have Only one appeal_in each case, absent
unusuakircumstances which wouldstify an appeal from a nonfinal order under s.

(b) Cross—appeal A respondent who seeks a modification 0808.03(2). [Re Order déctive July 1, 1978]
the judgment or order appealed from or of another judgment ppudicial Council Committee's Note, 19817To facilitatethe eficient administra

; : : ; tion of appeals by the court of appeals, sub. (lis@nended to require that the notice
orderentered in the same action or proceedlng sieala notice of appeal state whether the appeal is in one of the types of cases specified in s. 752.31

of cross—appeal within thgeriod established by law for the filing (2). [Re Order ctive Jan. 1, 1982]
of a notice of appeal, or 30 days after the filing of a notice ofudicial Council Note, 2001Former sub. (1) (a) has been repealed and recreated

; : _ : subs. (1) (a) to (d). Subsection 1 (d) clarifies when a docketing statement must be
appealwhichever is later A cross—appellant has the same l’lgh'%sed. Former sub. (1) ()as been repealed and recreated as sub. (1) (e). Subsection

andobligations as an appellant under this chapter (1) (h codifies existing law SeeNorthridge Bank vCommunity Eye CarCt{ gt

SUBCHAPTERII

CIVIL APPEAL PROCEDURE IN COUR OF APPEALS
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3 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.105

}Nis. éd 2106192\(1)\13'2% r;lﬁNgci 781028[% ékge%geérg?gztgg vgtt lF;%uzl)FiePéli Marine  rulesthat an appeal or supervisory writ proceeding brought by a
ns.Co, s. , n.2; W [ n. . Please see s., . : e .
809.32for special requirements for a Notice of Appeal in a No—Merit Regppeal. prisonermeets any of the foIIowmg conditions:

[Re %rderI No. 00—|02 éctive July 1, 20|Ol] ated ch @) and (a) Is frivolous, as determined undeB82.05 (2)or 895.044
Judicial Council Note, 2002: See also related changes in&39.40 (3) an .
809.50(3). Prior ta2001 WI 39 effective 7/1/01, 5. 809.10 (1) provided taacket (b) Is used for any improper purpose, such as to harasajse

ing statements were not required in “criminal cases or in cases in which a patynecessarglelay or to needlessly increase the cost of litigation.
appearro se.” States appeals in criminal cases were inadvertently omitted from f .

thelist of statutory references that replaced “criminal cases” in the prior statute. Sub (C) Seeksrgv[ew of a denial of monetary damages from a
section(1) (d) is amended to clarifjnat docketing statements are not required idefendantvho is immune from such relief.

state’'sappeals in criminal cases. The amendment also clarifies that docketing state : . :

mentsare not required in permissive appeals in crimgaaes, but are required in (d) The':e IS I’IO. ground gpon which re“?f may be granted'
otherpermissive appeals. [Re Order No. 02-Géaive January 1, 2003] (3) A prisoner is not relieved from paying the full filing fee

Whenan appeal is pending, matters not directly concerned with the appeal i i i i
relatedto the case are still properly within the trial caujtirisdiction. In Matter of Refatedto an appeal or supervisory writ proceedlng if the appellate

TrustEstate of Schaefed1 Ws. 2d 360283 N.W2d 410(Ct. App. 1979). courtdismisses the appeal or supervisory writ proceedingrfer
Thefiling date stamped on the notice of appeal is not conclusive as to the dat®@bthe reasons listed in sul2).

filing. Boston Old Colony Insurance Co.lnternational Rectifier Cor@1 Ws. 2d History: 1997 a. 133Sup. Ct. Order Nd¥3-06A 2005 WI 86, 280 \i¥. 2d xiii;

813 284 N.W2d 93(1979). 2011a. 2
A respor:jdent we(\jallowedhtofcl?alleng;sl a trial cour} order denyinig a motion for

summaryjudgment despite the failure to file a notice of cross—a c v. Cont . :

nemalcgﬂsugty Col1t Wie. 24 BOT 331 N.wed 325(1983) praal 809.105 Appeals in proceedings related to parental
Serviceof the notice of appeal on opposing parties is not necessary to confer juR@NSeNt prior to performance of abortion. (1) AppLICA-

diction on the court of appeals. RhyneSauk Countyl18 Ws. 2d 324348 N.w2d ~ BILITY. This section applies to the appehlan order under s.

588(Ct. App. 1984). . o o _ 48.375(7) and supersedes all inconsistent provisions of this-chap
Failureto submit the docketing fee within the time specifiedfiling a notice of

appealdoes not deprive the court of appeals of jurisdiction. The notice of appeal, T’%{

thedocketing fee, vests the court with jurisdiction. Dougld3ewey 147 Ws. 2d (2) INITIATING AN APPEAL. Only a minor may initiate an appeal

328 433 N.W2d 243(1989). . . . L 3
Thefederal prohibition against stacking cross—appeals is not applicable under l{Jn_cierthls section. The minor shall initiate the appeal by filing, or

(2) (b). The time limits under sub. (1) (b) are jurisdictional and may not be extendedy. & member afheclegy ﬁ"ng_on the mino’fs_ behalf, a notice of
Estateof Donnell v Milwaukee, 160 Ws. 2d 529466 N.w2d 670(Ct. App. 1991). appeal with the clerk of the trial court in which the oralgpealed
A nonlawyer may not sign and file a notice of appeal on behalf of a corporatiffom was entered and shall specify in the notice of appealties

To do so constitutes practicing law without a license in violation of s. 757.30 a - .
voidsthe appeal. Requiring a lawyer to represent a corporation in filing the not| pealed‘rom. At the same time, the minor or member of the

is constitutional. Jadair Ing. United States Fire Insurance @09 Ws. 2d 187561  clergy shall notify the court of appeals of the filing of the appeal

N.\é\gg53%3)90967)(%5;&3]%?&&3 a non-lawyer employee to represent a party tby Sending a COpW the notice of appeal to the clerk of the court
smallclaims action at the appellate, as weltras court, level and is an exception 81aappeals. The clerk of the trial court shall assist the minor or

to the rule stated idadair Holz v Busy Bee<Contracting, Inc223 Ws. 2d 598589  memberof the clegy in sending a copy of the notice of appeal to

N.%Ze(fja?ﬁ?é%.s%pnpé%%?i?:asggf_al;?geeal can be correatetidoes not compel immedi the clerk of the courbf appeals. The minor may use the name
atedismissal. State. Beay2002 WI App 37250 Ws. 2d 761641 N.w2d 437 JaneDoe” instead of her name on the notice of appealadind
00-3490 otherpapers filed with the court of appeals.

Section753.016 (1) and (2) provide that in Milwaukee County each branch of the "
circuit court shall have deputy clerk provided by the clerk of the circuit court. In  (3) PERFECTING THE APPEAL. (a) Fee. No fee for filing an
Milwaukee County “theclerk of the trial court” under sub. (1) (a) necessarily eacorappealin the court of appeals under this section may be required
passeshe deputyclerk assigned to the specific branch of the circuit court as well @ 5 minor or of a member of the adgrwho files an appeal under
deputyclerks performing duties within thaffice of the clerk of circuit court. Kelley hi . behalf of th }
v. State2003 WI App 81261 Wis. 2d 803661 N.W2d 854 02-1495 this section on behalt of the minor

Appeal of a judgment, the date of which was speciiiedhe notice of appeal, (b) Forwarding to court of appealsThe clerk of the trial court

includedan appeal of an order for costs entered after that date. A judgment is - i
fectedby the taxation of costs and the insertion of the amount into the judgmen@éaII transmit to the court of appealsthin 3 calendar days after

thatthe order of costs becomes part of the judgment subject to appeaitt Res¥  thefiling of the notice of appeal a copy of the notice of appeal and

ﬁa}%‘ﬁ‘f ggféagéngaming and Racing003 W1 App 190267 Wis. 2d 233670 g copy of the trial court case record maintained as provided in s.

Affirmed on other grounds2004 Wi 92273 W, 2d 577682 N.w2d 83902-0359  ©9-40(2) (b), using the name “Jane Doe” instead of the nnor
In order to confer jurisdiction on the court of appeals, a notice of appeal filed Bgme,and the record on appeal, assembled as proiidedb.(4).

counselmust contain the handwritten signature of an attorney authorized to practice g .

law in Wisconsin. Counsealannot delegate the duty tdiafa signature on a notice (C) _F”'ng In court _Of appeals.The clerk of Fhe court Qf app(_eals
of appeal to a person not authorized to practice lawistasin. When a notice of Shallfile the appeal immediately upon receipt of the itemesci
appeals not signed by an attorney when an attorney is requiredptiue of appeal fied in par (b)

is fundamentally defective and cannot confer jurisdiction. BraviviR Group, LLC . )

2004WI App 121,274 Ws. 2d 804683 N.W2d 804 03-2309 (d) Statement on transcriptA minor or member of the cigy

The plaintiffs in this casevere not “respondents” under sub. (4) because they wefaay not be required to file a statememt transcript in an appeal
not named in the notice of appeal, and thus were not “respondents” adverse todﬂ'ftierthis section

appellants.The appellants could not name the plaistifs respondenis the notice

of appeal because the appellants were not aggrieved by any final order entered again@n) RECORDONAPPEAL. The record in an appeal under this sec
the appellants and in favaf the plaintifs. The appellants could not evade the baU n consists of the followina:

to appealing non-final-orders as of right by the expedient of appealing final ord Q g

againstthose named in the notice of appeal in ordgetareview of non—final orders (a) The petition,

andrulings favorable to parties who were still active in the litigation. Dixd#ne . . .
licka CompanyInc. 2011 W1 App 46 332 Ws. 2d 357798 N.W2d 264 09-1953 (b) Proof of service of the notice of hearing.

Applying well-established principles of law that apptyually to the United States () The findings of fact, conclusions of law and final order of
governmentvhen it is a partya decision not to litigate any of the issues involved i !

the circuit court precludes the United States from pursuing relief in the court%?e trial court.
appeals. Nickel v_United States of Americ2012 WI 22 339 Ws. 2d 48 810 (d) Any other order made that is relevant to the appeattand

N.W.2d 450 11-0987 . .
Mechanicsof making an appeal in the court of appeals. Felsenthal, WBB Octo&?cument&pon which that other order is based.

1981. (e) Exhibits, whether or not received in evidence, including
19§$pellatereview: Choosing and shaping the proper standard. Leavell. WBB Apihotographsyideo recordings, audio recordings, and computer

: mediasuchas discs or flash drives, except that physical evidence,
models,charts, diagrams, and photographs exceeding 85 x 1
809.103 Appeals in proceedings related to prisoners. inchesin size shall not be included unless requested by the minor

(1) In this section, “prisonerhas the meaning given ing01.02 t© be included in the record. . _

(7) (a) 2. () Any other document filed in the trial court that the minor
(2) Theappellate court shall notify the department of justicduestdo have included in the record.

by a procedure developed by the director of state courts in coop (9) The notice of appeal.

erationwith the department of justice whéime appellate court  (h) A transcript of the reporter notes.

Changingstandards of reviewlLeavell. WBB May 1987.
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809.105 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 4

(i) The certificate of the clerk. courtof appeals to the person whiends to perform or induce
() f the trial court appointed guardian ad litem under s. theabortion. I_f with reasonablt_e diligence therson who in_tends
48.235(1) (d) a letter written to the court of appeals by the guartp perform or induce the abortion cannotlbeated for delivery
ian ad litem indicating his or her position on whether or not ttieencounsel fothe minor if any, or the member of the cir who
minor is mature and well-informed enoughrtimke the abortion initiated the appeal under this section, if &shall leave a certified
decisionon her own and whether or not the performance 6@py of theorder with the persos'agent at the persarprincipal
inducemenbf an abortion is in the mina best interests. place of business. If a clinic or medical facility is specified in the
(5) TRANSCRIPTOFREPORTER'SNOTES. At the time that a minor P€tition as the corporation, partnerstup other unincorporated
or member of the clgy files a notice of appeal, the minor or mema@ssociatiorthat employshe person who intends to perform or
berof the clegy shall make arrangements with the reporter for tHaducethe abortion, then counsel for the miribany; or the mern
preparatiorof a transcript of theeportets notes of the proceed berof the clegy who initiated the appeal under this section, if any
ingsunder s48.375(7). The reporter shall file the transcript withshallhand deliver a certified copy of the orderan agent of the -
thetrial court within 2 calendar days after the notié@ppeal is Corporation partnership or other unincorporated association at its
filed. The county of the court that held the proceeding under$incipal place of business. There may be no service by mail or
48.375 (7)shall pay the expense of transcript preparation und@blication. The person or agent who receives the certified copy
this subsection. of the order under this paragraph shall place the copy in the
(6) VOLUNTARY DIsMISSAL. A minor may dismiss an appealMinor's medical record.
underthis section by filing a notice of dismissal in the court of (11) PETITION FOR REVIEW IN SUPREMECOURT. (a) Only a

appeals. minor or the member ahe clegy who initiated the appeal under
(7) BRIEFS. Briefs are not required to be filedlappeals under this section, if anymay initiate a review of aappeal under this
this section. section. The petition for review of an appeal in the supreme court

(8) ASSIGNMENTAND ADVANCEMENT OF CASES. The court of shall contain: . .
appealsshall take cases appealed under this sectian arder that 1. A statement of the issues preseritedeview and how the
ensureghat a judgment imade within 4 calendar days after thdssueswere decided by the trial court and court of appeals.
appealhas been filed in the court of appeals. The time limit under 2. A brief statement explaining the reason for appeal to the
this subsection may be extended with the consent of the minor angremecourt.
hercounsel, if anyor the member of the ctgr who initiated the 3. The judgment and opinion of the court of appeals, and the
appealunder this section, if any findings of fact, conclusions of law and final order of the triadirt
(8m) ORrAL ARGUMENT. If the court of appeals determines thathatwere furnished to the court of appeals. The court of appeals
a case appealed under this section is to be submitted with @fadll provide a copy of these papers to the miii@ny, the mem
argument,the oral agumentshall be held in chambers,@mn berof the clegy who initiated the appeal under this section, if any
motion of the minor through her counsel or through the membleer counsel or her guardian ad litem aify immediately upon
of the clegy who filed the appeal under this section, if,amyon request.

the court of appeals’ own motion, by telephaméless the minor 4. A copy of any other document submitted to the court of
throughher counsel or the member of the gledemands that the appealsmdg?/subm)).l

oralagument be held in open court. (b) The supreme court shall decide whether or not to grant the

(9) CosTs. The courbf appeals may not assess costs againgtition for review and shall decide the issue on review within the
aminor or member of the cigy in an appeal under this sectiong;q specified in par(c).

(10) RemiTTITUR. (@) A judgment by the court of appeals (¢ Thesupreme court shall, by court rule, provide for expe
underthis section is ééctive immediatelywithout transmittal to iz appellate review of cases appealed under this subsection

thetrial court, as an order either grantingdenying the petition. o5 ,sgime may be of the essence regarding the performance of
If the court of appeals reverses a tcalirt order denying a peti the abortion

tion under s48.375 (7) the court of appeals shall immediately so ) .
notify the minor by personal service on her counsel or the membe{C™M) If the supreme coudetermines that a case reviewed
of the clegy who initiated the appeal under this section, if afy Underthis subsection is to be submitted with orgjument, the
a certified copy of the order of the courtappeals granting the Oraagument shall be held in chambersar motion of the minor
minor’s petition. If the court ofppeals dirms the trial court throughher counsel or through the member of thegglevho initi-
order, it shall immediately so notify the minor by personal servicd®dthe appeal under this section, if aayon the supreme court
on her counsel or the member of the giewho initiated the OWn motion, bytelephone, unless the minor through her counsel
appealunder this section, if angf acopy of the order of the court OF the membenf the clegy demands that the oralgament be
of appeals denying the petition and shall also notify the nipor Neldin open court.
her counsel or the member of the ggmwho initiated the appeal  (d) A judgment or decision by the supreme court under this
underthis section on behalf of the minadf any, that she may sectionis efective immediatelywithout transmittal to the trial
undersub.(11), file a petition for review with the supreme courtcourt, as an order either granting or denying the petition. If the
unders.809.62 The court of appeals shall pay the expenses @ipremecourt reverses a court of appeals ordérnaiing a trial
serviceof notice under this subsection. The clerk of the court oburt order denying a petition under48.375 (7) the supreme
appeals shall transmit to the treurt the judgment and opinion courtshall immediately so notify the minor by personal service on
of the court of appeals and the record in the case filed under $wdr.counsel, if anyor on the membesf the clegy who initiated
(4), within 31 days after the date that the judgment and opafionthe appeal undethis section, if anyof a certified copy of the order
the court of appeals are filed. If a petition for review is filedler of the supreme court granting the miisgpetition. If the supreme
sub.(11), the transmittal shall be made within 31 days dfter courtafiirms the order of the court of appeals, it shall immediately
datethat the supreme court rules on the petition for review  sonotify the minor by her counsel or Bye member of the cigy

(b) Counsel for the mingif any, or the member of the cy  whoinitiated the appeal under this section, if.afiie clerk of the
who initiatedthe appeal under this section, if aggall immedi  supremecourt shall transmit to the trial court the judgment, or
ately,upon notification under pga) that the court of appeals hasdecision,and opinion of thesupreme court and the complete
grantedor denied the petition, notify the minotf the court of recordin the case within 31 days after the date thajutigment,
appealshas granted the petition, counsel for the miifany, or or decision, and opinion of the supreme court are filddhe
the member of the clgy who initiated the appeal under this-secsupremecourt shall pay the expense of service of notice under this
tion, if any, shall hand deliver a certified copy of theler of the subsection.
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5 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.107

(e) Counsel for the mingif any, or the membeof the clegy  cuit court in which the judgment or order appealed from was
who initiatedthe appeal under this section, if aslgall immedi  entered. Also within that time period, the appellant shall serve a
ately, upon notification under pa(d) that the supreme court hascopy of the notice of intent on the person representing the interests
grantedor denied the petition, notify the minolf the supreme of the public,opposing counsel, the guardian ad litem appointed
courthas granted the petition, counsel for the miii@ny, or the unders.48.235 (1) (c¥or the child who is the subject of the pro
memberof the clegy who initiatedthe appeal under this sectionceeding,the childs parent and any guardiamd any custodian
if any shall hand deliver a certified copy of the order of thappointedunder s48.427 (3) If the record discloses that final
supremecourt to the person who intends to perform or induce théjudicationoccurred after the notice of intent was filed, the
abortion. If with reasonable diligence the person who intends noticeshall be treated as filed after entry of the judgment or order
performor induce the abortion canrime located for deliveryghen appealedrom on the day of the entry of the final judgment
counselfor the minorif any, or the member of the ctgr whoiniti-  order. The notice of intent shall include all of the following:
atedthe appeal under this section, if ashallleave a certified 1. The circuit court case name, numtsard caption.
copy of theorder with the persos'agent at the perssrprincipal 2. An identification of the judgment or order from whitte
place of business. If a clinic or medical facility is specified in thgypellantintends to seek postdisposition or appellate relief and the
petition as the corporation, partnerstop other unincorporated gateon which the judgment or order was entered.
associatiorthat employsthe person who intends to perform or 5 thaname and address of the appellant and the appsllant
inducethe abortion, then counsel for the miribany; or the mem trial counsel

ber of the clegy who initiated the appeal under this section, if any .

shallhand deliver a certified copy of the orderan agent of the |f4 : Fr(])r an apﬁ)ellant other than ﬂ(;jtat';e, vr\]/hether the lt)rl[al go;m d
corporation partnership or other unincorporated association at f§! o the appellant was appointed by the state public defender
d, if so, whether the appellanfinancialcircumstancetave

principal place of business. There may be no service by mail g 1! SO, h . i
publication. The person or agent who receives the certified Cogza\tenallylmproved since the date on which the appetaintl

of the order under this paragraph shalice the order in the Jencywas determined. _
minor’s medical record. 4m. Whether the appellant requests representation by the
(12) CONFIDENTIALITY AND ANONYMITY. All proceedings in statepublic defender for purposes of postdispositioapellate

the court of appeals and the supreme court that are brought ur{(%i?f'

this section shall be conducted in a confidential marmed the 5. For an appellant other than tstate, who does not request
minor may use the name “Jane Doe” instead of her name onfgfpresentation py the state public de_fenwelether the appellan;
papersiled with either court. The identity of the miniovolved will represent himself or herself or will be represented by retained
andall records and other papers pertaining to an appealbﬂnaIFOU_”?e'- If the appellant has retained counsel to pursue pestdis
kept confidential, except as provided in48.375 (7) (e) positionor appellate relief, counsslhame and address shall be

(13) CERTAIN PERSONSBARREDFROMPROCEEDINGS. NO parent, included. . . . .
or guardian ofegal custodian, if one has been appointed, or foster (¢) Early notice of intent to pursue postdispositiorappellate
parent,if the minor has been placed in a foster home, and t ief. If the record discloses that the judgment or order appealed
minor’s parent has signed a waiver granting the departmfent!TOM was entered after the notiogintent to pursue postdispesi
childrenand families, a countyepartment under 46.21546.22 tion or appellate relief was filed, the notice of intent shall be
or 46.23 or the foster parent the authority to consent to medidigatedas filed after that entry and on the date of the entry
servicesor treatment on behalf of the minor adult family mem (3) CLERK TO SEND MATERIALS. Within 5 days after a notice
ber,as defined in 918.375 (2) (b)of any minor who has initiated undersub.(2) (bm)is filed, the clerk of the circuit court shall do
anappeal under this section may attend or intervene irpamy all of the following:
ceedingunder this section. (a) If the appellant requests representation by the state public

History: 1991 a. 263315 1993 a. 213446, 1995 a. 2%.9126 (19)1995 a. 201 defenderfor purposes of postdisposition or appellate rettes,
224,2007a. 202009 . 28Sup. Ct. Order Nd.5-02 2015 W1 102, filed 1-25-15,  ¢lerk shall send to the state public defensleappellatentake
eff. 7-1-16; s. 35.17 correction in (4) (e). . f . .

NOTE: Sup. Ct. Order No.15-02states: The Comments to V. Stat. ss.  Office a copy of the notice of intent that shows the date on which
809.105(3) and 809.1Fre not adopted, but will be published and may be cen  the notice was filed, a copy of the judgment or order specified in
sul(t:ed for gttliggqgégf intterprgtilnci a;()cilgpfhlyir\}g the rulg me Court amend dthenotice that shows the date on which the judgment or order was
thegmgjsegf Appeliateesrglgedﬂ?/e to per}nit?jwﬁoor}sc"i}cu?tpégur?to??éngmﬁr:hee ent_ere_d,a “S.t of the. court reporters for each proceedlngm
recordto the appellate court electronicallfhe amendment applies to record transa@ctionin which the judgment or order was entered, and a list of
mittalsdue on or after July 1, 2016. [Re: Order No. 15-@2ctifre July 1, 2016]  thoseproceedings fowhich a transcript already has been filed

) ) o with the clerk of circuit court.

809.107 Appeals in proceedings related to termination (b) If the appellant does notquest representation by the state
of parental rights. (1) AppLicABILITY. This section applies 0 pjic defenderthe clerk shall send or furnish to the appellént,
the appeal of an order judgment under ¢8.43and supersedes {he appellant is appearing without counsel, or to the appedlant’
all inconsistent provisions of this chapter attorney,if one has been retained, a copy of the judgment or order

(Im) DeriNimioN. In this section, “appellant” means a persoBpecifiedin the notice that shows the date on which the judgment
whofiles a notice of intent to pursypestdisposition or appellate or order was entered, a list of tbeurt reporters for each proceed
relief. ing in the actiorin which the judgment or order was entered, and

(2) APPEALORPOSTDISPOSITIONMOTION. (am) Appeal poce- alist of those proceedings in which a transcript already has been
dure; counsel to continueA person seeking postdisposition offiled with the clerk of circuit court.
appellaterelief shall comply with this section. If the person (4) REQUEST FOR TRANSCRIPT AND CIRCUIT COURT CASE
desiresto pursue postdisposition or appellate relief, counsel+epr&Ecorp. (a) State public defender appointment of counsel.
senting the person during circuit court proceedings under Within 15 days after the state public defender appellate intake
48.427shall continue representation fijng a notice under par office receives the materials from the clerk of circuit court under
(bm), unless sooner discly@d by the person or by tlwércuit  sub.(3) (a) the state public defender shall appoint counsehtor

court. appellantand request a transcript of the reposteotes and a copy
(bm) Notice of intent to pursue postdisposition or appellatef the circuit court case record.
relief. A person shall initiate an appeal under $igistion by filing, (b) Person notepresentedby public defender An appellant

within 30 days after the date of entry of the judgment or ordeho does not request representatipnthe state public defender
appealedrom, as specified in 808.04 (7m,)a notice of intent to for purposes of postdisposition or appellate relief shall request
pursue postdisposition or appellate relief with the clerk of the ctranscriptof the reportés notes, and may request a copy of the cir
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809.107 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 6

cuit court case record withih5 days after filing the notice of ney may file a supplemental no—merit report ariida¥it within
intentunder sub(2) (bm) An appellant who is denied represental 0 days after receiving the response to the no—merit report.

tion by the state publidefender for purposes of postdisposition (6) SuBSEQUENTPROCEEDINGSN COURT OF APPEALS;PETITION

or appellate relief shall requestranscript of the reporternotes, ror review IN SUPREMECOURT. Subsequent proceedings in the
andmay request a copy of the circuit court case record, within g@@8pealare governed by the procedures for civil appeals and the
daysafter filing a notice of intent under sy@) (bm) proceduresinder subchVI, except as follows:

(4m) FILING AND SERVICEOF TRANSCRIPTAND CIRCUIT COURT (a) Appellants brief-in—chief. The appellant shall file a brief
CASE RECORD. The court reporter shall file the transcript witle  within 15 days after the filing of the record on appeal.
circuit court and serve a copy of the transcript on the appellant(am) Motion forremand. If the appellant intends to appeal on

within 30 days after the transcript is requestéde clerk of circuit Eny ground that may requirgostiudgment fact-finding, the

court shall serve a copy of the circuit court case record on t Sgellamshall file amotion in the court of appeals, within 15 days

appelllar]twlth[n 30 days after the case record is requested, : r the filing of the record on appeal, raisitige issue and
shallindicate in the case record the date and manner of Servitgquestingthat the court oBppeals retain jurisdiction over the
(5) Norice oF appPEAL. (@) Filing; and service of notice of appealand remand to the circuit court to hear and decide the issue.
appeal. Within 30 days after the later dfe service of the tran |If the court of appeals grants the motion for remérghall set
script or the circuit court caseecord, unless extended under sime limits for the circuit court to hear and decide the issue, for the
809.82 the appellant shall file a notice of appeal as provided ingppellantto request transcripts of the hearing, éodthe court
809.10and serve a copy of the notice on the persons requireddporterto file and serve the transcript of the hearing. The court
be served under sul2) (bm) of appealshall extend the time limit under pé) for the appel
(am) Notice of abandonment of apped#fithe person who filed lantto file a brief presenting all grounds for relief in the pending
anotice of intent to appeal under s{#).and requested a transcripappeal.
and case record under s¢h). decideshot to file a notice of appeal,  (b) Responderg’brief. The respondent shall file a brief within
thatperson shalhotify the person required to be served under subo days after the service of the appellattief.
(2) of this decision, within 30 days after the seratehe tran (c) Appellants reply brief. The appellant shall file within 10
scriptand case record under si). daysafter the service of the respondsritrief a reply brief or
(b) Transmittal of ecod by clerk. The clerk of circuit court statementhat a reply brief will not be filed.
shall transmit the record to the court of appeals as soon as thgd) Guardian ad litems brief. If the guardian ad litem
recordis prepared, but in no event more than 15 days aftdit the gppointedunder s48.235 (1) (c¥or the child who is the subject
ing of the notice of appeal. of the proceeding takes the positinfithe appellant, the guardian
(c) Requesting transcripts fasther parties. The appellant adlitem’s brief shall bdiled within 15 days after the filing of the
shallrequest a copygf the transcript of the reportemotes of the recordon appeal with the court of appeals. If the guardian ad litem
proceedingdor each of the parties the appeal and make arrangetakesthe position of a respondent, the guardianitems brief
mentsto pay for the transcript and copies within 5 days after tiahall be filedwithin 10 days after service of the appellafitief.

filing of the notice of appeal. (e) Decision. Cases appealed under this section shall be given

(d) Statement on transcriptThe appellant shall file a state preferenceand shall be taken in an order that ensures that a deci
menton transcript with the clerk of the court of appeals, shall fionis issued within 30 days after the filing of the appekargply
acopy of the statement on transcript with the clerk of cimitt, brief or statement that a reply brief will not be filed.

andshall serve a copy dhe statement on transcript on the other (f) petition for eview. A petition for review of an appeal in the
partiesto theappeal within 5 days after the filing of the notice o§upremecourt, if any shall be filed within 30 days after the date
appealin thecircuit court. The statement on transcript shall eithef the decision of the court of appealhe supreme court shall

designatethe portions of théranscript that have been requestegive preference to a petiticior review of an appeal filed under
by the appellant or contain a statement by the appellanttfeat a this paragraph.

script is not necessary for prosecution of the appeal. If a transcripiistory: 1993 a. 3951995 a. 275Sup. Ct. Order NdD0-02 2001 W1 39, 242

is necessary for prosecution of the appeal, the statemeraron Wis. 2d xxvii; 2005 a. 293Sup. Ct. Order Nd5-07 2006 WI 37, 287 \ig. 2d xix;

; ; p.Ct. Order NoD4-08 2008 WI 108, filed 7-30-08, fefl-1-09;2015 a. 128
script shall alse@ontain a statement by the court reporter that tlsréNOTE: 1993 Wis. Act 395contains explanatory notes.

e_lppellamhas requested copies of the transcript or desigpated  jdicial Council Note, 2001:Titles and subtitles were added. Subsection (4) is
tions thereof foreach of the other parties; that the appellant hasendedo require that the person who files a notice of inteapfaeal must request

madearrangements to pay for the original transcript and for fpopy of the circuit court case record within 15 days after filing the notice of intent

L . . % ppeal. Subsection (4) also requires the cletk®tircuit court to serve a copy
copiesfor cher parties; the date on which the appe"ant reques ae circuit court case record upon the person requesting it within 30 days after the
thetranscript and made arrangements to pay for it; and the datel@eof the request.

i i i Former sub. (5) is recreated as subs. (5) (a) and (b).
which the tr_anscrlpt mus_t be served on the parties. Subsectior(S)( (():) requires the appellan(t tz)(re)quest(a)copy of the transcript for the
(e) Service of transcript on other partie3he court reporter otherparties to the appeal, and to make arrangements to pay for those copies, within
shall serve copies of the transcript on the parties indicatig in 5 42¥s after fling the notice of appeal. " N
. L ubsectior(5) (d) requires thappellant to file a statement on transcript within 5
statemenbn transcript within 5 days after the date the appellagdysafter filing the notice of appeal.
requested:opies of the transcript under p@) Subsectior(5) (e) requires the court reporter to serve copies of the transcript on the
. otherparties to the appeal within 5 days after the appellant requests the copies.
(5m) No-MERIT REPORTS. A s. 809.32 no-merit report, " subsectior(5m) codifiesBrown County vEdwad C.T, 218 Ws. 2d 160579
responseand supplemental no—merit report may be filed in amw.2d293(Ct. App.1998),98-0075which extends the no-merit procedure to TPR

i inati ; cases.
appealfrom an order or JUdgment terminating parengﬂts. The Subsection(6) (am) provides a procedure for ifegftive assistance of counsel

appoi_ntedattorney shalfile in t_he court of appe_a_ls a_nd S€erve ORjaimsand other claims that require fact-finding after the final judgmeatder has
the client-parent the no—merit report and certification withih beenentered. [Re Order No. 00-0Zesftive July 1, 2001]

daysafter the filing of the record on appeal. The appointed—attqu“d‘C‘a' Council Note, 2008 The creation of s. 809.107 (2) (am) requires counsel

. . ltE{)resentingi parent who wants to appeal the TPR disposition to file a notice of intent
neyshall serve on the client-parent a copy of the transcript and #gursue postdisposition appellate relief. fial counsek representation continues

recordon appeal at the same time that the no—merit report is servei the notice of intent is filed.

i — H _ A Subsection809.107 (2) (bm) contains the substance of former sub. (2). The
onthe client parent.The client parent may file in the court Ofamendmenadds the case number to the content requirements for the natitenaf

appealsa response to the no—merit report within 10 days after selibsectior(2) (bm) 2. deletes a reference to the date on which the judgment or order
vice of the no—merit report. Win 5 days after the response to thaasgranted because the tirfits in s. 808.04 (7m) commence on the date the-judg

— i ] i : mentor order was entered.
no merltreport has been filed in the clerlpiflce, the clerk shall The amendment to s. 809.107 (2) (c) addresses the pramticeérn that arises
senda copy of the response to the appointed attorfié attor  whena notice of intent is filed before the final judgment or order is entered. Similar
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7 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.11

to s. 808.04 (8), the amendment allows fiieg date of the notice of intent to be for it; and the date on which the transcript must be served on the
deemedhe date that the judgment or order was entered, and thereby preserves aB%ﬁ’ties

latejurisdiction.
To facilitate compliance with the time limits in this section, the amendment to (3) (5) ADDITIONAL PORTIONSOFTRANSCRIPT. Within 14 days after

requiresthe clerk to send a copy of the judgment or order that shows the ddticbn ¢/ ; f
it was entered and a list sanscripts already on file to the state public deféaderf”mg of a statement on transcript as required under(dliany

intakeoffice, or to the person if appearing without counsel, or to retained counsQIher party may file a designation of additional porti_ons to be
News. 809.107 (4) (a) codifies existing practice and establastie® limit for the jncludedin the transcript and serve a copy of the designation on

statepublic defender to appoint counsel and request transcripts and circuitaseirt ; - f ;
records. The public defendé&s time limit commences on the date that the publiéhe appellant. Whin 14 days after th&hng of such a deS|gnat|on,

defender'sffice receives the materials from the circuit court clerk, ratiron the  the appellant shall file the statement requiredily(4) (b) cover

datethe notice of intent is filed, so as to reduce the number of extension motions gy the other partg designation. If the appellant failsrefuses
mustbe filed when the clerk does not timely send the materials under sub. (3) ( . - g
Theamendment ts. 809.107 (4) (b) clarifies the procedure applicable to persoi request the designated portions, the other paitlyin 14 days

who are not represented by the state public defender and creates time limits appli€@bithe appellang failure or refusal, may request the portions or

to a person who has applied for and has been denied public defender representai i i iri
In the latter casehe rule provides an additional 15 days for the person to obtain f8ve the circuit court for an order requiring the appellant to

pri L .
vatecounsel and request a copy of the transcript and case record. The time Iirrfiﬁguesuhe designated portions.

set at 30 days because 15 days will have expired while the public désenfies (6) Cross-APPEALS. Subsectiong4) and(5) apply to cross—
determinesvhether the person is eligible for appointed counsel. This time limit co

mencen the date the notice of intent was fileather than the date of the publicrgppe”ams'

defender'sdeterminationbecause that determination does not appear in the case (7) REPORTER'SOBLIGATIONS. () Serviceof transcript copies.

record. : . f
Subsectior(4m) includes the last two sentences of former sub. (4). Subsectig-rhe reporter_ shall serve c_op|e§ of the yran_scnpt on the pa_lrtles to

(4m) also creates a new requirementtfa circuit court clerk to indicate the date andthe appeal, file the transcript with the circuit court, and notify the

mannerof service in the case record. The new requirement is necessary becausa]@pk of the court of appeals and the part'@ghe appeal that the

?rgﬂcsiﬁgtﬁ,'\,)ﬁﬁﬁ'g,rgrﬁ!m; measured from the date of service of the case recorfi 8o rinthas been filed and served within 60 days after the date

Theamendment to s. 809.107 (5) (a) clarifies that the liimiefor filing a notice  on which the transcript was requested and arrangements were

of appeal commences 30 ddysm thelater of the service of the transcript or casemadefor payment under sul()4) If additionalportions of the
record. Persons contemplating filing a notice of appeal are better able to asst?%s e

groundsfor relief after reviewing both the transcripts and the cirwitt case record. n§criptare reql{eStednd?r sub(5), the reporter shall serve
[Re Order No. 05-07 éctive July 1, 2006] copiesof the additional portions of the transcript on the parties to
i Tirrlteflimits imp?sed {Jhy thed _legislattt;]re in Sub-b(ﬁ) tdtid not ggrfl,stittute uqconstitthe appeal, file the additional portionstbE transcript with the eir
ional infringements on the judicigrys they are subject to coorbdification. Tme ; :
limits imposed by sub. (8)id not violate constitutional guarantees of due process &UII court, and I’lOtIfy the Cle,rl,( of the CF’U” of appeals an,qu
effective assistance of counsel. Interest of Christophet@. Ws. 2d 681530 tlesto the appeal thahe additional portions of the transcript have
N-%Zd%(&_- App. 1|995)- g Sor . 806.32 and the authort dth beenfiled and servedvithin 60 days after the date on which the
eno merit appeal procedure under s. 809.32 and the authority to extend the iti ;
for filing a notice of appeal under s. 809.82 (2) do not apply to appeals regarding g@tlltlonalportlons were reques.ted and arran_gements were m"’.‘de
minationsof parental rights. Gloria A. Btate195 Ws. 2d 268536 N.wad 396(Ct. 10r payment. If supplementation or correction of the repord IS
App. 1995),95-0315 orderedunder s809.14 (3)(b), the reporter shall serve copies of

While s. 809.32 relating to no merit reports does not apply to appeals under i i
section the filing of a no merit report is not precluded if the notice of intent and notigglé SquIemental or corrected transcript on the parties to the

of appeal under subs. (2) af%j are timely filed and the report is filed within the time ap_peal,file the Supplemental or corrected transcript with the cir
{/t\)/r flllzndg Igg g;ge&lmggrzlgfst(lg?eg SUb.:I.S()%)S()?))é %g);\én Counydward C.T218  cuit court, and notify the clerk of the court of appeals angbétre
is. . . App. - : f
Despitethe express service provisions in this section, service does not initiate “%S tO_ the appeal that th_e s_upplemental or corrected transcript has
appeal and confer jurisdiction, filing does. Carla Blimothy N.228 Ws. 2d 695 beenflled and served V\_/lthln 20 days e_lfter the c_)rder_fo_r supple
598N.W.2d 924(Ct. App. 1999)99-0853 mentationor correction is entered or within the time limit bgt

order of the court.

809.11 Rule (items to be filed and transmitted). ~ (1) FeE. (b) Return of statemenegarding transcriptarrangements.
Theappellant shall pay the filing fee with the notice of appeal-rhe reporter shall sign and send to the appellant, within 5 days
(2) TRANSMITTAL OFNOTICEOFAPPEAL. The clerk of theircuit  afterreceipt, the statement regardimgnscript arrangements and

courtshall transmit to the court appeals, within 3 days of the-fil filing required under sulg4) (b).

ing ofthe notice of appeal, a copy of the notice of appeal, the filing ¢y Eytensions.A reporter may obtain an extension for filing

fee,and a copy of the circuit court record of the case mamtainﬁ’%transcript only by motion, showing gooduse, that is filed in

pursuant to $59.40 (2) (b)or (c). the court of appeals and served on all parties to the appeal, the
(3) FILING IN cCOURT OF APPEALS. The clerk of the court of clerk of the circuit court and the district court administrator
appealsshall file the appeal upon receipt of the items refetwed ) sanctions. If a reporter fails to timely file a transcriphe

in sub.(2). court of appeals may declare the reporter ineligible to aetnas
(4) REQUESTINGTRANSCRIPTSAND FILING STATEMENTONTRAN-  official court reporter in any court proceeding and may prohibit

SCRIPT. (@) The appellant shall request a copy of the transfriptthe reporter from performing any private reporting work until the

thereportefs notes of the proceedings for each of the parti#®to overduetranscript is filed.

appealand make arrangements to pay forttaascript and copies  History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii

within 14 days after the filing of the notice of appeal. (1979);Sup. Ct. Orderl04 Ws. 2d xi (1981); Sup. Ct. Orderd6 Ws. 2d xiii (1988);
; ! . 1995a. 201 224; 1997 a. 35Sup. Ct. Order Nd)0-02 2001 WI 39, 242 \i¢. 2d
(b) The appellant shall fila statement on transcript with thexxvii; Sup. Ct. Order Nd¥2-03, 2002 WI 120, 255 \§. 2d xiii; Sup. Ct. Order No.
clerk of the court of appeals, shall filecapy of the statement on 1530(? Zollg wi lﬁl)% flled.1-25-§5, dt179_718_T1r$' ] e the | i
i i i B udicial Council Committee’s Note, This section requires the forwardin
transcrlpl\Nlth the clerk of the. circuit court, and shs_aeﬂrve a copy of the notice of appeal, filing fee and trial court docket entrieqs immedlititelyecord 9
of the statement on transcript on the other parties to the apResd forwarded when the transcript is completed. This will permit early notice to the

within 14 days after the filing of the noticé appeal in the circuit courtof the pendency of the appeal and will permit it to monitor the appeal during

; B ; period when the record and transcript are being prepared.
court. The statement on transcript shall either designate the pthAnotherpurposeaf this section is to expedite the appellate process by requiring

tions of the transcript that have been requested by the appellanh@sppellant to order the transcript, if one is necessdtiin 10 daysf the filing
containa statement by the appellant that a transcript is not-necgghe notice of appeal. The filing of the statement of the reporter that the transcript

; ; ; asbeen ordered and arrangements made for payment for it will prevent any delay
saryfor prosecution of the appealf a transcript that is not yet resultingfrom counsel not ordering the transcript immediately

filed in the circuit court is necessary for prosecution of the appeabocket entries are required by s. 59.39 (2) and gprder to comply with this
the statement on transcrighall also contain a statement by theection,the docket entries will have to be kept. [Re Ordfsctile July 1, 1978]

; Judicial Council Committee’s Note, 1979Sub. (4) is amended to clarify thhe
court reporterthat the appellant has requeSted copies of the tr% tement on transcript that is initiated by the appellant must incifictationthat

scriptor designated portions thereof for each of the other partiggangementhave been made for the preparation and payment of copies of the tran
thatthe appellant has made arrangements to pay faribimal  scriptfor the otheparties to the appeal. The language clarification rectifies a present
; ; e ; biguityin chapter 809 in regard to who is responsible for initiating the arrange
transcriptand for all copies for o.ther parties; the date on which tﬁ%ntsfor preparation and payment of copies of the transcript as compared with just
appellantrequested the transcript and made arrangements to p@yriginal. The appellant must make all arrangements for the original and copies

2013-14 Wisconsin Statutes updated through 2015 W is. Act 392 and all Supreme Court Orders ef  fective before August 19, 2016.
Published and certified under s. 35.18. Changes ef fective after August 19, 2016 are designated by NOTES. (Published 8-19-16)


http://docs-preview.legis.wisconsin.gov/document/courts/191%20Wis.%202d%20681
http://docs-preview.legis.wisconsin.gov/document/courts/530%20N.W.2d%2034
http://docs-preview.legis.wisconsin.gov/document/courts/530%20N.W.2d%2034
http://docs-preview.legis.wisconsin.gov/document/courts/195%20Wis.%202d%20268
http://docs-preview.legis.wisconsin.gov/document/courts/536%20N.W.2d%20396
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/95-0315
http://docs-preview.legis.wisconsin.gov/document/courts/218%20Wis.%202d%20160
http://docs-preview.legis.wisconsin.gov/document/courts/218%20Wis.%202d%20160
http://docs-preview.legis.wisconsin.gov/document/courts/579%20N.W.2d%20293
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/98-0075
http://docs-preview.legis.wisconsin.gov/document/courts/228%20Wis.%202d%20695
http://docs-preview.legis.wisconsin.gov/document/courts/598%20N.W.2d%20924
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/99-0853
http://docs-preview.legis.wisconsin.gov/document/statutes/59.40(2)(b)
http://docs-preview.legis.wisconsin.gov/document/statutes/59.40(2)(c)
http://docs-preview.legis.wisconsin.gov/document/statutes/809.11(2)
http://docs-preview.legis.wisconsin.gov/document/statutes/809.11(4)
http://docs-preview.legis.wisconsin.gov/document/statutes/809.11(4)(b)
http://docs-preview.legis.wisconsin.gov/document/statutes/809.11(4)
http://docs-preview.legis.wisconsin.gov/document/statutes/809.11(5)
http://docs-preview.legis.wisconsin.gov/document/statutes/809.11(4)
http://docs-preview.legis.wisconsin.gov/document/statutes/809.11(5)
http://docs-preview.legis.wisconsin.gov/document/statutes/809.14(3)(b)
http://docs-preview.legis.wisconsin.gov/document/statutes/809.11(4)(b)
http://docs-preview.legis.wisconsin.gov/document/acts/1995/201
http://docs-preview.legis.wisconsin.gov/document/acts/1995/224
http://docs-preview.legis.wisconsin.gov/document/acts/1997/35
http://docs-preview.legis.wisconsin.gov/document/sco/00-02
http://docs-preview.legis.wisconsin.gov/document/sco/02-01
http://docs-preview.legis.wisconsin.gov/document/sco/15-02

Updated2013-14 Vis. Stats. Published and certified under s. 35.18. August 19, 2016.

809.11 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 8

of a transcript and is responsible for payment. Cost of the preparation of the transTipe motion must state the order or relief sought and the grounds
isincluded in allowable costs under 809.25. [Re Ordecg¥e Jan. 1, 1980] : : : ;

Judicial Council Committee’s Note,1981:Sub. (4) is amended to require that theOn WhICh the mOtlon. is based and ma.y include a St.atemem Of the
appellantfile a copy of the statement on transcript with the clerk of the trial couROSitionof other parties as to the granting of the motion. A motion

within 10 days of the filing of the notice of appeal. This filing will notify the trial courmay be supported by a memorandum. Except as provided in sub.

clerk as to whether a transcript is necessary for prosecutitre @fppeal and, if so, 3 . s
thedate on which the transcript is due. [Re Ordfogize Jan. 1, 1982] (Im), any other party may file a response to the motion within 1

Judicial Council Note, 2001:The revision places all of the rules concerning—trandaysafter service of the motion.

script preparation andervice in one statute, and eliminates the need for former s. i ic fi i
809.16. Subsection (4) combines and recreates former s.1809.andhe first sen (lm) If @ motion is filed in an appeal under889.107 any

tenceof former s. 809.16 (1). Subsection (5) recreates the remaiaitigns of for ~ Otherparty may file a response to the motion within 5 days after
mers. 809.16 (1). The time limits in subs. (4) and (5) are changed from 10 to 14 dageyvice of the motion.
Seethe comment to s. 808.07 (6) concerning time limito other substantive . .
changesn subs. (4) and (5) were intended. Subsection (6) recreates former s. 800.142) A motion for a pr09€dura| order may be acted upon-with
§2)- SUbf;ectt_lon (7)tr(]_a) reﬁr%agﬁs forn:ter S. 8?9-16$?)f38e0_tlﬁn (72 Eb) is ctreatedd_outa response to the motion. A party adversdctdd by a pro
0 specify a time within which the court reporter must furnish a statement regari ; ; ;
transcriptarrangements to the appellant or cross—appellant. Subsection (7) (c) retggdural order entgred WIthOUhavmg haq the .opportunlty to
atesformer s. 809.16 (4). Subsectitf) (d) recreates former s. 809.16 (5). [Ré Ordef€Spondo the motion may movier reconsideration of the order
No. 00-02 efective July 1, 2001] within 11 days after service of the order

Judicial Council Note, 2002: Subsection (4) (b) is amended for consistency in " - - -
terminologyandto clarify that the court reporters’ statement regarding transcript (3) (&) The filing of a motion seeking an order or other relief
arrangementssometimes referred to as the court reporteestification, is required - which may afect the disposition oin appeal or the content of a

only for a transcript that has not been filecircuit court when the statement on tran pyri i i idati i
scriptis filed, consistent with the clerk of the court of appeals’ interpretation al ief, or a motion SeEkmg consolidation of appeals, aummatlca”y

enforcemenpractices. olls the time for performing an act required by these rules from
Subsectior(5) is amended to creagetime limit for the completion of the transcript the date the motion was filed until the date the motion is disposed

orderingprocess. If the appellant does not request the prepacdtibe additional of by order

portionsof transcript that have been designatgdanother party within 14 days of y

}he diﬁignatior;, the other r;ﬁrty mai_tther retqfuest thedpreparation otfh the porltlionts (b) The filing of a motion to supplement or correct the record

rom the reporter or move the circuit court for an order requiring the appellan ; i i ;

requesthe designated portions. This revision creates a 14-day time period for ‘fétomatlcallytolls the time forper_formlng an act Teq“'red by

otherparty to take action to obtain the additional portions of the record. theserules from the date the motion was filed until the date the

Subsection(7) (a) is amended to clarify the time limits for the preparation of addmotion is disposed of by ordeilf a motion to correct or supple

tional portions of the transcript requestaater s. 80911(5), and to require the court f ; [ ;
reporterto notify the clerk of the court of appeals and the parties to the appeal wl{a?m the record isgranted, time limits for performing an act

atranscript is filed and served. requiredby these rules shall be tolled from the date on which the
Subsectior(7) (b) is amended to correct the cross—reference to the rule in sub. fdption was filed until the date on which the supplemental or cor

(b) that requires the reporter to file a statement regarding transcript arrangeme s : ;
Subsection(7) (c) is amended to require a court reporter who files a motion?émedrecordretum is filed, except that the time for preparation

extendthe time within which to prepare a transcript to sereepy of the motion on  Of supplemental or corrected transcripts is governed 8511

theclerk of the circuit court and the distrimburt administrator Early notice that a gz (a)

reporterhas requested additional time to prepare a transcript will enable the clerk an ’ . L. i

the district court administrator to provide workload relief to the reportdedmed (c) The moving party shall serve the clerk of circuit court with

appropriate[Re Order No. 02-01 fctive January 1, 2003] N _anymotion filed in the court of appeals under this subsection.
Failure to submit the docketing fee within the time specified for filing the notice . .

of appeal does not deprive the court of appeals of jurisdiction. The notice of appeal(4) Subsection(3) does not apply in an appeal under s.

not the docketing fee, vests the court with jurisdiction. DouglBewey 147 Ws.  809.105

2d328 433 N.W2d 243(1989). History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde2 Wis. 2dxiii;
1991a. 2631995 a. 224Sup. Ct. Order NdJ0—-02 2001 WI 39, 242 \i. 2d xxvii;

809.12 Rule (Motion for relief pending appeal). A per  Sup.Ct Order No05-07 2006 WI 37, 287 \fg. 2d xix.

; ; - ; : : Judicial Council Committee’s Note, 1978The motion procedure under former
sonseeking relief under 808.07shall file a motion in the trial Rule251.71 is continued except that the time for replying to a motion is reduced from

courtunless it is impractical to see&lief in the trial court. A 10to 7days. A response is not required before action can be taken on a procedural
motionin the court must show why it was impractical to seek religfotion because these motions include matters previously handled by letter request

: . . : . : : or which usually do not adverselyfaft the opposingarty If an opposing party is
in the trial court qrif a motion hadeen filed in the trial court, the adverselyaffected by a procedural orgée has the right to request ttart to recon

reasongyiven by the trial court for its action. A person aggrievesiderit. Procedural orders include the granting of requests forgamteent of time,

i i i ile an amicus brief, or to file a brief in excess of the maximum established by the
by an.ord]?r of tlhe;fmal cﬁurt gJantlnghthhe relief re%u.es(;ed n}a¥] fm?fes. This section is based on Federal Rules of Appellate ProcBdig@7. Sub.
amotion for relieffrom the order with the court. A judge of th€z) modifies the prior practice under which the filing of any motion stayediaay

courtmay issue an ex parte order granting temporary relief-peniteuntil 20 days after the motion was decided. This could result in an unintentional

i i i i i shorteningof the time in which a brief had to be filed. It coaldo result in an unnec
Ing a ru“ng by thecourt on a motion filed pursuant to this rule'essarydelay if a ruling on the motion would nofedt the outcome of the case, the

A motion fl|€:d in the court under this section mbstfiled in  issues to be presented to the courg brief or the record. [Re Ordefettive July
accordancevith s.809.14 1, 1978]
History: Sup. Ct. Order83 Wis. 2d xiii (1978);1981 c. 39Gs. 252 Judicial Council Committee’s Note, 1979Sub. (1) is amended by deleting a-pro
vision that required only an original and one copy of a motion be filed with an-appel

. . latecourt. With the amendment, the number of copies of a motion to be filed is now
809.13 Rule (Intervention). A person who is not a party to governedoy 8%9.(8:)[ ?1“ the form of papers tog)e f:ledd Witf? ﬁn appellate court,lwhic(?
anappeal may file in the court of appeals a petition to intervefgguires in sub. (2) that 4 copies of a paper be filed with the Court of Appeals and 8
. . e . ieswith the Supreme Court. [Re Ordefeetive Jan. 1, 1979]
in the appeal. A _party may f"?.a response to the petition W_lth%gudicial Council Note, 2001: The 7-day time limits in subs. (1) and (2) have been
11 days after service of the petition. Tdwurt may grant the peti changedo 11 days. Please see the comment to s. 808.07 (6) concerniriiriitsie

tion upon a showing thathe petitionels interest meets the Subsection3) (a) was revised to includmnsolidation motions within the tolling
provision. Subsection (3) (b) creates a tolling provision wherton to supplement

req_wrementsaf s.803.09 (1)()r(2) or correct the record is filed. Subsection (3) (c) creates a service requirement for
History: Sup. Ct. OrdeB3 Ws. 2d xiii (1978);1981 c. 393.252 Sup. Ct. Order motionsaffecting thetime limits for transmittal of the record. [Re Order No. 00-02
No.00-02 2001 WI 39, 242 \ig. 2d xxvii. effectiveJuly 1, 2001]

Judicial Council Committee’s Note, 1978Former s. 817.12 (6) permitted the  Judicial Council Note, 2006: The amendment to s. 809.14 (1) and the creation
additionof parties but did not set the criteria for doing so. This void is filled by makingf s. 809.14(1m) to establish a shorter response time to appellate motions should
theintervention rulén the Rules of Civil Procedure applicable to proceedings in thgdvancethe ultimate resolution of TP&opeals. [Re Order No. 05-07egftive July

Courtqf.AppeaIs.‘[Re Order ffctive July 1, 1978} 1,2006]

Judicial Council Note, 2001.The 7-day timdimit has been changed ta #lays. A motion to dismiss an appeal under sub. (3) does not extend the time for filing a
Pleasesee the comment to&08.07 (6) concerning time limits. [Re Order No. 00~-02ross-appealRossmiller vRossmiller151 Ws. 2d 386444 N.W2d 445(Ct. App.
effectiveJuly 1, 2001] 1989).

A party who could have, but failed to, file a timely notice of appeal may not partici
patein the appeal as an intervenor or by filing a non-party briefins Atlantic
Mutual Insurance Cd.77 Ws. 2d 341501 N.W2d 465(Ct. App. 1993). 809.15 Rule (Record on appeal). (1) CowmposiTION OF

A non—party to &ircuit court action may intervene in an appeal brought by anothRECORD. (a) The recordn appeal consists of the following unless
party, even after the time for filing a notice of appeal passed. City of Madison {he parties stipulate to the contrary:

v. WERC,2000 WI 39 234 Wis. 2d 550610 N.W2d 94 99-0500 SHRH . . .
1. The initiating document by which the action or proceeding

809.14 Rule (Motions). (1) A party seeking an order or wascommenced;
otherrelief in a case shall filermotion for the order or other relief. 2. Proof of service of summons or other process;
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9 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.15
3. Answer or other responsive pleading; reporter’snotes, the clerk of circu@tourt shall transmit the record
4. Instructions to the jury; within 20 days after the date that the transcript is filed.
5. Verdict, or findings of the court, and order based thereon; (C) Supplementation or cagction of ecord. Notwithstanding
6. Opinion of the court; pars.(a) and(b), if a motion to supplement or correct the record
7. Final judgment; ' is filed in circuit court, the clerk of circuit court may rteansmit

. therecord until themotion is determined. A copy of any motion
. Order made after judgment relevant to the appeal and dogisypplement or correct the record that is filed in circuit court
mentsupon which the order is based; ~ shallbe sent to the clerk of the court of appeals. The cicouitt
9. Exhibits whether or not received in evidenteluding shall determine, by ordethe motion to supplement or correct the
photographsyideo recordings, audio recordings, and computeecordwithin 14 days after the filing or the motion is considered
mediasuchas discs or flash drives, except that physical evidengg pe denied and the clerk of circuit court shall immediately enter
models,charts, diagrams, and photographs exceeding 85 X gh order denying the motion and shall transmit the record to the

[ee]

beincluded in the record; cuit court grants the motion, the cleskcircuit court shall transmit

10. Any other document filed in the court requested by a paflye supplemented or corrected record to the court of appeals
to be included in the record; within 20 days after entry of the ordarfiling of the supplemental

11. Notice of appeal; or corrected record in the circuit court, whichever is later

12. Bond or undertaking; (4m) NoTICE OF FILING OF RECORD. The clerk of the court of

13. Transcript of reportés notes; appealsshall notify the clerk of circuit court aradl parties appear

14. Certificate of the clerk. ing in thecircuit court of the date on which the record was filed.

Whenthe record is transmitted electronically and the clerk of the
circuit court must transmit original documerds exhibits not
e%ctronically maintained by traditional methods, the date on
which the record was filed is the date the electrdrdiosmission
andindex was received by the clerk of the court of appeals.

(5) AGREEDSTATEMENT IN LIEU OF RECORD. The parties may
file in the court within the time prescribed by s(@#).an agreed
statemenbf the case in lieu of the record on app&die statement

(b) The clerk of the circuit court may requbstletter permis
sionof the court to substitute a photocopy for the actual paper
exhibit filed in the circuit court. A photocopy doest include a
documentthat theclerk of the circuit court has electronically
scannednto the court record as permitted un8&R 72.05

(c) For purposesf preparing the record on appeal, if the erigi
nal recordhas been discarded as permitted uig{eiR 72.033),
the electronically scanned document constitatesoficial court :
record. ust: _

(2) COMPILATION AND APPROVAL OF THE RECORD. The clerk of (&) Show how the issues presented by the appeal arose and

circuit court shall assemble the record in the ordefoséitin sub. Weredecided by the trial court; and

(1) (a), identify by numberdate of filing, and title each document, () Recite suffcient facts proved or sought to be proved as are
andprepare a list of the numbered documents. If the record isigsentiato a resolution of the issues presented.

anelectronic format, the clerk shall also include in the list of-num_History: Sup. Ct. Orde83 Ws. 2d xiii; Sup. Ct. Orde.04 Ws. 2d xi; Sup. Ct.
bereddocuments a list of exhibits not electronically maintainegg st 3 1% 2 é[‘:é}gﬁ%ﬁgﬁf N aoss W 0 e ggoxliii‘;"’éfg_'
thatare part of the record on appeal. l¢ast 10 days before thect. order No.12-05 2012 W 1.2, filed 11-1-12, ef 1-1-13; Sup. Ct. Order No.
duedate for filing the record in the court, the clerk of tireuit  15-02 filed 11-25-15, ef 7-1-16; s. 35.17 correction in (1) (a) 9.

i it i i i Judicial Council Committee’s Note, 1978Sub. (1) substantially embodies-for
court shall nOtIfy In writing each party appearlmgthe circuit rs. 251.25.1t also permits the filing of a photocopy instead of the original record

. - e
_COUI’t th_at the record has b(_aen _assembled and IS aVa”able &QBnIy with the approval of the Court of Appeals, changing to some extent prior
inspection. The clerk ofthe circuit court shall include with the Rules251.25 (13) and 251.27. Under thiction the parties can stipulate to exclude

noticethe list of the documents constituting the record. someitems from the record, btiis should be done before the clerk assembles the

A record.
(3) DerecTIVERECORD. A party who believethat the record, = Sub.(2). The responsibility for having the record assembled and transmitted to the
inc|uding the transcript of the reportemotes, is defective or thatCourtof Appeals is transferred from the appellant to the cletkefrial court. It is
the record does not accurately reflect what occurred in the Circgi necessary to have the attorneys present at the pagination of the record. The federal

. . ? cedureset forth inRule 1L (b), FRARunder which the clerk assembles the record
courtmay move the court in which the record is located to suppigdthen notifies the parties so that they can inspect the record prior to it being sent

mentor correcthe record. Motions under this subsection may hethe Court ofAppeals is adopted. Also adopted is the federal procedure of the clerk
heardunder s807.13 preparinga list of all the papers in the record. The former system of numbering each
' . pagein the record consecutively is abandoned for the simpler practice of assigning

(4) PROCESSINGTHE RECORD. (@) Transmittal of the &cord. aletter or number to each document and using its internal page reference. Thus, the

The clerk of the circuit court shall transmit the record to the cougiférenceo the third page dhe first document would be A-3 and to the fifth page
b i~ of the second document B-5.
of appeals within 20 days after the date of the flllng of the tran Sub. (3). This provision replaces former Rule 251.30 and s.1817.1

scriptdesignated in the statementteanscript or within 20 days — Subs.(4) and (5). The provisions of former Rules 251.29 and 251.28 are included
afterthe date of théiling of a statement on transcript indicatingn these subsections. [Re Ordefeefive July 1, 1978]

. . udicial Council Committee’s Note, 1981Sub. (4) is amended to provide for an
thatno transcript imecessary for prosecution of the appeal, unleé)é;editedransmittal of the record for appeals in which a transcript is not necessary

the court extends the time for transmittal of the record or unlegsprosecution of the appeat a transcript is filed in less than the maximum time
thetolling provisions of s809.14 (3)extend the time for transmit periodpermitted by ch. 809. [Re: Ordefetive Jan. 1, 1982]

it i ; Judicial Council Note, 1988:Sub. (3) is amended to allow motions to corteet
tal of themredcord'sog ﬁddsltlorr:al FOEIO?ShOf t[he _trans;]rqlph arreecordto be heard by telephone conference. [Re: Ordectéfe Jan. 1, 1988]
reques_te nder s 11 (5), the clerk o t_ e circuit coudha Judicial Council Note, 2001: Subsection (2) requires that numbers be used to
transmitthe record to the couof appeals within 20 days after theidentify the contents of the record. Subsection (4) (a) recreates the general rule for

date of the filing of the additional portions of the transcript. If trflggzgistf?z)szgi)tﬁg?g f%fufgggcstt(ﬁm(;fr)ec'rfg;‘égt;ﬁgSlgsottsh:n?eincifg'ffflé'r‘; aefresﬁgt f(g;th
recordis transmitted electronicallyheclerk of the circuit court |ze orger No. 00-02 édctive July 1, 2001] e

shall transmit by traditional methods any original documents OrNOTE: Sup. Ct. Order No.15-02states: The Comments to . Stat. ss.
exhibitsnot electronically maintained. 809.105(3) and 809.1%re not adopted, but will be published and may be cen

. . s .. sulted for guidance in interpreting and applying the rule.
(b) Late transcript. If the reporter fails to file the transcript Comment, 2015: Effective July1, 2016, the \iéconsin Supreme Court amended

within the time limit specified in the statement on transcript, thge Rules of Appellate Procedure to permit therk of circuit court to transmit the
clerk of circuit court shall transmit the record not more than 96cordto the appellate court electronicallfhe amendment applies to record trans

daysafter the filing of the notice of appeal, unless the cofirt mittalsdue on or after July 1, 2016. [Re: Order No. 15-@2céf/e July 1, 2016]
! An appellant failure to file a motion under sub. (3) did not constitute waiver of

appealextends the time for ﬂlir,'g the tre_mscript of the r,epd‘terthe right to challenge the adequacy of the transcript. Stdervy 136 Wis. 2d 92
notes. If the court extends the time for filing the transcript of theo1N.w.2d 748(1987).
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809.15 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 10

It'is the appellars'responsibility to assure that the record is complete. If the recd®09.19 Rule (Briefs and appendix). (1) BRIEF OF APPEL-

EL”QZ??S&%‘SJ iltviifggﬁwa\}utshezgﬂfgggamﬁtev&izﬂ 2%%‘28??33?35%3‘%‘“""9- LANT. The appellant shall file a brief within 40 days of the filing
in the court of the record on appeal. The brief must contain:

809.17 Rule (Expedited appeals program, voluntary (a) A table of contents with page references of the various por

alternative dispute resolution and presubmission con - tionsof the brief, including headings of each section of the-ar

ference). (1) In order to minimize appellate delay and reducgent,and a table o€ases arranged alphabeticaijatutes and
its backlog, the courf appeals may develop an expedited appedlherauthorities cited with reference to the pages of the brief
program. The program may involve mandatory completion gihich they are cited.
docketingstatements by appellagittounsel and participation in  (b) A statement of the issues presented for review and how the
presubmissiorconferences dhe direction of the court, but partic trial court decided them.
ipationin the court accelerated briefing and decision progéess (c) A statement with reasons as to whether ogiment is
voluntary. The rules and procedures governing the program shadlcessaryand a statement as to whether the opinion should be
be set forth in the court of appeals’ internal operating procedurggplishedand, if so, the reasons therefor

(2) The court of appeals may require all attorneys of record in (q) A statement ofhe case, which must include: a description
anyappeal to participate in a presubmission conference, eitherfp¥he nature of the case; the procedural status of the case leading
telephoneor in person, with an Biéer of the court. An attorney yy to the appeal; the dispositionthe trial court; and a statement

of record with no direct briefing interest in the appeal may wai facts relevant to the issues presented for revigti appropFi
his or her participation in the conference by written notice to thfe references to the record.

court, , _(e) An agument, arranged in the order of the statement of
_(2m) The court of appealsnay establish an appellate medijssyespresented. The gument on each issueust be preceded

ation program and make and enforce all rules necessary for g'ipa one sentencimmary of the gument and is to contain the

promptand orderly dispatch of the busineéshe program. Par contentionof the appellant, thesasons therefowith citations to

ticipationin the appellate mediatigrogram is voluntarbut the the authorities, statutes and parts of the record relied on as set forth

programmay involve mandatory participation in the presubmisp the Uniform System of Citation ar®CR 80.02

sionconferences at the directiontbe court. Only those cases in ; . : ;

which a docketing statement is required to be filed und&9%.10 (f) A short concluspn gtgtmg the precise rellef S.C.)Uth'

(1) (a)are eligible for participation itheappellate mediation pro __(9) Reference to an individual by one or more initialstber

gram. The parties tohe appeal shall pay the fees of a mediat@PPropriatepseudonym or designation rather than by his or her

providing servicesunder the program, unless those fees a Il name when the record is required py law to pe corjfldentlal.

waivedor deferred by the court. The rules and procedymesrn (h) The signature of the attornesho files the brief; orif the

ing the program shall be set forth in the court of appeals’ interrRg@rty who files the brief is not represented byadtorneythe sig

operatingprocedures. natureof that party If the brief was prepared with the drafting
History: Sup. CtOrdey 83 Ws. 2d xiii (1978); Sup. Ct. Ordet31 Ws. 2d xvi  assistancef an attorney under 802.05 (2m)the brief must con
(1986);Sup. Ct. Order Nc00—02 2001 WI 39, 242 \1g. 2d xxvii. tain a statement that “This document was prepared with the-assist

Court of Appeals Note, 1986Section(Rule) 809.17 is repealed and recreated ti ceof a lawver’
give the court of appeals authority to administer its expedited appeals program ap ) Wy ) .
suantto Section VII, Expedited Appeals, of the Court of Appeals Internal Operating (|) Reference to the pamby name, rather than by party des|g

Proceduregamended 1986). The rule replaces a similar delegation of authority tg,+ ;
the chief judge of the court of appeals dayler of the supreme court dated Decembeﬁ‘%ltlon’throqu’]Ol‘It the gument section.

19,1983. [Re Order &ctive January 1, 1987] (2) ApPenDIX. (a) Contents. The appellang brief shall
includea short appendix containingt a minimum, the findings
809.18 Rule (Voluntary dismissal). (1) An appellantnmay or opinion of the circuit court, limited portions of the record essen
dismissa filed appeal by filing a notice of dismisgalthe court tial to an understanding tfe issues raised, including oral or writ
or, if the appeal is not yet filed, in the circuit court. The dismissgin rulings or decisions showing the circuit cosirteasoning
of an appeal by the appellant or by agreeroétite parties or their regardingthose issues, andampy of any unpublished opinion
counsel does notfatt thestatusof a lower court decision, the sta cited under $809.23 (3) (apr (b). If the appeal is taken from a
tusof a cross—appeal, or the right of a respondent to file a crogsrcuit court order or judgment entered in a judicial review of an
appeal. administrativedecision, the appendshall also contain the find
(2) It the parties compromise or otherwise settle the entifeggs of fact and conclusions of lavany, and final decision of the
matterin litigation priorto the issuance of the decision of the cousidministrativeagency The appendix shall include a table of-con
of appeals, the appellant shall immediately inform the court i@nts. If the record is required by law to be confidential, the por
writing, signed by all parties, that the matter has been compti®ns of the record included ithe appendix shall be reproduced
misedor settled. Upon receipt of such information, the court shafingone or more initials or other appropriate pseudonym or des
dismissthe appeal in accordance with s(ib. ignationinstead of full names of persons, specifically including
History: Sup. Ct. Orde83 Wis. 2d xiii (1978);1995 a. 224Sup. Ct. Order No. juvenilesand parents of juveniles, with a notattbat the portions

015132003 W1 95, 261 Wé. 2d xooxvii; Sup. Ct. Order Nd7-15 2008 Wi 27. filed of the record have beesw reproduced to preserve confidentiality
-2-08eff. 7-1-08. . .

Judicial Council Committee’s Note, 1978/An appeal may be dismissed by theaﬂdwIth appropriate references to the record.

appellantat any time prior to a court decision on the appeal without approval of the (b) Certification. An appellans counsebkhallappend to the

courtor the respondent. This changes the former procedurmedifies Rule 42, f f ot - N
FRAP. TheRule specifically protects a respondent who has or intends to file a cro%ppendlxa Slgned Certlflca,“on thahe aPpe”d'X meets the eon
appealand for this reason the appellant is authorized to dismiss the appeal at w@intrequirements of paa) in the following form:

Thefiling of a notice of dismissal does nofeatt the liability of the appellant for costs ; : : ; : ;

or fees, or the power of the court to impose penalties under Rule 809.83 (1). [Re Or e‘ hereby certlfy that flleq Wlt.h th.ls brief, elthe.r asa seDarate
effectiveJuly 1, 1978] ocumentor as a part of this brief, is an appendix that complies

This section does not require the dismissal of a petitioa supervisory writ upon  with $.809.19 (2) (apnd that contains, atminimum: (1) a table

thefiling of a notice ofvoluntary dismissal. A petition for a supervisory writ IS not, . indi i ; ; .
an “appeal. Interost GteterB. 184 Ws. 2d 57616 N.W2d 746(Ct. App. 1994).  OF congents, o t%‘? f'k?déngs. or opl_rglo dn W‘z ngg'tzgogtv (3)a

The court of appeals must dismiss an appeal when an apgidiaiat notice of vel copy or any UnPU Ished opinion cite L_m € ' ( ) (a))r_
untarydismissal before the court issues its decision on the appealv.Siaez197  (b); and(4) portions of the record essential to an understanding of
Wis. 2d 96Q 542 N.W2d 143(1996). the issues raised, including oral or written rulings or decisions

Thedate stamped on a court of appeals decision or order is theidagsiied and : . : . . .
filed. That the clerks ofice mails appellate decisions to the parties the day befo’OWiNgthe circuit cours reasoning regarding those issues.
theyare dated and filed does not mean that decisions are to be deemed to have be¢rfurther certify that if this appeal is taken frantircuit court
issued on the mailing date. A notice of voluntary dismissal filed on the day prior, ; ; PR ; . .
anopinion being issued operates to automatically dismiss the appeal. . Statesy d?der,or judgment ent,ered Ina Juc"C'aI. review of an administrative
2002WI 53, 252 Ws. 2d 592645 N.W2d 610 01-1155 decision,the appendix contains the findings of fact and cenclu
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sions of law, if any, and final decision of the administrative  c. Thirty days after the date on which the record is filed in the
agency. office of the clerk.

| further certify that if the record is required by law to be eonfi 2. The front and back covers of the combined brief shall be
dential, the portions of the record included in the appendix ared. The respondemortion of the combined brief shall comply
reproducedising one or more initials ather appropriate pseud with the requirements of this section for a respondenitef,
onymor designation instead of full names of persons, specificallcluding the length limitation for such a brief set forth in s{#).
including juveniles and parents of juveniles, with a notation th&t) 1. The cross—appellant portion of the combined brief shall
the portionsof the record have been so reproduced to presec@mply with the requirements afubs.(1) and(2) for an appel
confidentialityand with appropriate references to the record. lant’'s main brief, including the lengtimitation for such a brief
Signed: .... setforth in sub(8) (c) 1, except that the requirements of s().
Signature (c) and(d) may be omitted, the cross—appellant portion of the
combinedbrief shall be preceded by a blank blue coapd a sig
Fhature shall be required only at the conclusion of the cross—
appellantportion of the combined brief.
" Lo (c) 1. An appellant-cross—-respondent shall file a brief titled
and3 additional daysinder s801.15 (5) (a)f service is aCCOM ¢ omhinedBrief of Appellant anCross—Respondent” within the
plishedby mail. later of:

b. Thirty days after the date on which the court accepts the a. Thirty days after the date of service of the respondent-

appellant.’sbrief for filing. . . cross—appellantdrief, and 3 additional days undeB81.15 (5)
c. Thirty days after the date on which the record is filed in thg) if service is accomplished by mail; or

office of the glerk. . b. Thirty days after the date on which the court accepts the
2. The brief must conform with sufi), excepthat the state  respondent-cross—appellarttsef for filing.

mentof issues and the statement of the case may be excluded. 2 The front and back covers of the combined brief shall be

3. Within the time limits for filing a respondestbrief, a party gray. The appellant portion of the combined brief shall comply
who has been designated as a respondent may file a statementyif the requirements of supt) for a reply brief, includinghe
the court that it WI||. not be f|.I|ng a brief because its interests afgngth limitation for such a brief set fortin sub.(8) (c) 2. The
notaffected by the issues raised in the appebdortef or because cross-respondembrtion of the combined brief shall compith
its interests are adequately represented in another respendgpk requirements of su3) for a responderg’brief, including the
brief. S _ lengthlimitation for such a brief set forth in su@8) (c) 1, except

(b) The respondent may file with his or her brief a supplemethatthe requirement of sufil) (c) may be omitted, the cross-re
tal appendix. If the recori$ required by law to be confidential, spondentportion of the combined brief shall be preceded by a
the s_upplemental appendmust comply with the conflder}tlallty blankredcover and a signature shall be required only at the con
requirementsinder sub(2) (a) Any supplemental appendskall  clusionof the cross-respondent portion of the combined brief.
include a table of contents, a copy ahy unpublished opinion ) A respondent-cross-appellant shall file either a reply brief
citedunder s809.23 (3) (apr (b), and a signed certification thatyyjeq “Reply Brief of Cross-Appellant” in the form required by

the appendix complies with the confidentiality requirementssyp (4) for reply briefs, or atatement that a reply brief will not
undersub.(2) (a)in a formsubstantially similar to the confiden pe filed. within the later of:

tiality provision under suf2) (b) 1. Fifteen days after the date of service of the appellant-

(4) RepLy BRIEF. (@) The appellant shall file a reply brief, ofcross—respondenttsrief, and 3 additional days undeB81.15 (5)
a statement that a reply brief will not be filed, within the later Of'a) if service is accomplished by mail: or

_ 1. Fifteen days after the date of service of the resporent’ 5 Fijfteen days after the date on which the court accepts the
brief, and 3 additional days under891.15 (5) (a)f service is appellant—cross—respondanrief for filing.

accomplishedy mail; or . . .
e) Each part of a combined brief shall compl th the form
2. Fifteen days after the date on which the court accepts HPﬁ(jIc)ength cgrtification reqL;iremer:ts of siB) (di) y Wi

respondens brief fgr filing. . () A respondent-cross—appellant must comply with the same
(b) The reply brief under p4g) shall comply with sub(1) (€) = appendixrules as an appellant under s(@). (a)and(b), except

and(f). If an unpublished opinion is cited unde889.23 (3) (2) hata respondent-cross-appellant shall not be required to include
or (b), a copy of the opinion shall be provided in an appendix Raierialsthat are contained in the appellardappendix.

thereply brief. .
. (7) NONPARTYBRIEFS. (a) A person not a party may by motion
(5) CONSOLIDATEDAND JOINTAPPEALS. Each appellant in cen o4y espermission to file a brief. The motion shall identify the

solidated appeals arjoint appeal and each co-appellant may filg,ierestof the person and state why a brief filed by that person is
a separate brief or a joint brief with another appellant or cQqegiraple.

appellant. A joint brief must not exceed the page allowance for
asingle appellant.

(3) ResPoNDENT'SBRIEF. (a) 1. The respondent shall file
brief within the later of any of the following:

a. Thirty days after the date sérvice of the appellastbrief,

(b) If the brief will support or oppose a petition unde3G9.62
o or809.7Q the brief shall accompany the motion ahéll be filed
(6? Cross-APPEAL. Briefing in a cross—appeal shall be as foliihin the time permitted for the opposing party to élesponse
lows: o to the petition. If an unpublished opiniécited under $809.23

(a) An appellant-cross-respondent shall lebrief titted (3) (a)or(b), a copy of the opinion shall be provided in an appen
“Appellant’s Brief” within the time specified Qyand in com dix to the brief.

pliancewith, the requirements of sulf4) and(2). ~(c) Except as provided in pgb), the motion shall be filed not

(b) 1. A respondent-cross—appellant shall file a brief titlegterthan 14 days after the respondebiief if filed, and the brief
“CombinedBrief of Respondent ardross-Appellant” within the shallbe filed within the time specified by the court. If an unpub
later of any of the following: lishedopinion is cited under 809.23 (3) (apr (b), a copy of the

a. Thirty days after the datef service of the appellant— opinionshall be provided in an appendix to the brief.
cross-respondenttsrief, and 3 additional days undeB81.15 (5)  (8) NUMBER, FORMAND LENGTHOFBRIEFSAND APPENDICES. (a)
(a) if service is accomplished by mail. Number. 1. A person shallle either 22 copies of a brief or appen

b. Thirty days after the date on which the court accepts tHix in the supreme court or the number that the court directs and

appellant-cross-responderttgef for filing. shall serve 3 copies on each party
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2. Exceptas provided in sub@&. and s809.43 a person shall mentof reasons for not participating within 20 days after the filing
file either 10 copies of a brief or appendix in the court of appealsthe appellang brief.
or the number that the court directs and shall serve 3 copies 01f9) Brier covers. Each brief or appendix shall have a front
eachparty andback cover The front cover shall contain the name of the

3. Except as provided in809.43 a person whé found indi  court, the caption and number of the case, the court and judge
gentunder s814.29 (1)and who is not represented by counselppealedrom, thetitle of the document, and the name and address
shallfile 5 copies of a brief or appendix in the court of appeals anflcounsel filing the documentExcept as provided in 809.81
shall serve one copy on eagtarty A prisoner who has been (8), the caption shall include the full name of each party in the cir
grantedleave to proceed without prepaymentfeés under s. cuit court and shall designate each party so as to identify each
814.29(1m)and who is notepresented by counsel shall file 5-copparty’sstatus in the circuit court and in the appellate court, if any
iesof a brief or appendix in the court of appeals and shall serve drre covers of the appellastbrief shall be blue; the respondent’
copyon each party red; a combined respondent-cross—appeliamedwith a blue

4. In addition to the copies required in subids2., and3., all ~ divider page; a combined reply—cross-respondegtay with a
partiesrepresented bgounsel shall file one electronic copy ofreddivider page; a guardian ad litesnyellow; a person other than
eachbrief as provided in $809.19 (12and may file one electronic aparty green; the reply brief, gragind the appendix, if separately
copy of each appendix as provided ir869.19 (13) printed,white. In the event the supreme court grants a petition for

(b) Form. A brief and appendix must conform to the followin eview of a decision of the court of appeals, the covers of the briefs
specificatiohs: f each partyshall be the same color as the cover of that garty’

I . briefsfiled in the court of appeals. In the supreme court, “peti
1. Produced by a duplicating or copying process that produgfeie shall be addetb the party designation of the petitioner

aclear black image of the original on white pap@riefs shall be 51 the respondentparty designation shall remain e as in
producedby using either a monospaced font or a proportional seﬁl?e court of appeals.

font. Carbon copies may not be filed. .
(10) CITATION OF SUPPLEMENTAL AUTHORITIES. If pertinent

2. Produced on 8-1/2 byl Inch paper _ authoritiesdecided after briefing come the attention of a party

3. b. If a monospaced font is used: 10 characters per ingfa nonparty under suf) or a guardian ad litem under s(®m)
double-spaced 1.5 inch magin on the left side and a one-inchafterthe partys or nonpartys or guardian ad liters'brief has been
marginon all other sides. filed, or after oral ayument but before decision, the pargn

c. If a proportional font is used: proportional serif font, miniparty, or guardian ad litem may promptly advise the clerkhef
mum printing resolution of 200 dots per inch, A8int body text, court, by letter andserve a copy of that letter on all parties to the
11 point for quotesand footnotes, leading of minimum 2 pointsappeal. If the new authority is a decision of thasabnsincourt
maximumof 60 characters per fulhe of body text. Italics may of appeals, the authority is considered decided for purposes of this
not be used for normal body text but may be used for citatiorssibsectioron the date odn order for publication issued under s.
headingsemphasis and foreign words. 809.23(2). The letter shall do the following:

4. Securely bound onlgn the left side with heavy strength (a) Set forth the citations for the autharity
staples or by means of velobinding or therfect” (*hot glue”) (b) Identify the page of therief or the point that wasguied
binding method, with pagination at the center of the bottom magrally to which the citations pertain.
gin. A brief may be bound by another method if authorized in ¢y For each authority that is cited, briefly discuss the preposi
writing by the clerk of the court. _ tion that the authority supports.
_ () Length. 1. Those portions of a parsyor a guardian ad  (11) ReSPONSETO SUPPLEMENTALAUTHORITIES. A response to
litem’s brief referred to in sulf1) (d) (e) and(f) shall not exceed tneletter under sul{10) may be filedwithin 11 days after service
50 pages if a monospaced font is usedlo00 words if @ proper  of that letter The response shall briefly discuss the reason why
tional serif font is used. eachauthority does not support the stated proposition, unless the

2. Appellants repl_ybrief or a brief filed u_nder sulpr) shall  propositionis not disputed.
notexceed 13 pages if a monospaced font is used or 3,000 wordg| 2) E ectroniCBRIEFS. () General rule. An attorneyfiling
if a proportional serif font is used. a brief under these rules shall file with treurta copy of the brief

(d) Form and length certificationCounsel shall append to thein electronic form. A self-represented party is not requirditeto
brief and appendix a signed certification that the brief and appein electronic copy of the brief, but may do so as provided for in
dix meet the form and length requirements of pi@jsand(c) in  this subsection.Notwithstanding s. 801.17 (9) B01.18 (9), the
the following form: papercopy of the brief remains thefigial court record.

I hereby certify that this brief conforms to the rules containedNOTE: The correct cross-refeence is showrin brackets. Corrective legisla
in 5.809.19 (8) (bjand(c) for abrief and appendix produced with"°" IS pending.

a[monospaced] [proportional serif] fonThe length of this brief () Process. Attorneys and self-represented parties filing an
is .... [pages] [words]. electronicbrief shall use the electronic filing system under s.

Sianed: 801.17[s.801.19.
9_1 T NOTE: The correct cross-refeence is shownn brackets. Corrective legisla
Signature tion is pending.

For purposes of the certification and length requirements of (€) Format. The electronic brief shall be in text-searchable
this subsectioncounsel may use the word count produced byRprtableDocument Format (PDF).
commercialword processor available to the general public. (d) Filing. The date on whicthe paper brief is filed under s.

(8m) GUARDIAN AD LITEM BRIEF. If the guardian ad litem 809.80 (3) (bhall be the dicial dateof filing of the brief. The
choosego participate in an appeal and takes the position of &lgctronic copy of the brief shall be electronically transmitted on
appellant,the guardian ad liters’brief shall be filed within 40 or before the date that the paper briefiled under s809.80 (3)
daysafter the filing in the court of the record on appeal. If thé). An electronic copy of a brief submitted to the electrdiiy
guardianad litem chooses to participate in an appeal and takes $gtembefore the close of regular business hours shall be eonsid
positionof a respondent, the guardian ad litetief shall be filed €redtransmitted on that date, provided it is subsequently accepted
within 30 days after service of the appellarittief. If an unpub by the clerk upon reviewAn electronic brief submltted after the
lishedopinion iscited under s809.23 (3) (apr (b), a copy of the closeof regular business hours shall be considered transmitted the
opinionshall be provided in an appendix to the brief. If the guarfiextbusiness day
ian ad litem chooses not to participate in an appeal of an action oie) Corrections. If corrections are required to be made, both
proceedingthe guardian ad litem shall fileith the court a state the paper and electronic copies shall be corrected.
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13 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.19

(f) Certification. In addition to the fornand length certifica Sub.(5). Each appellant in a case has the right to file a separate brief and need not

. . N sharea brief with co—appellants.
tion required under $309.19 (8) (d) attorneys andelf-repre Sub.(6). The parties to a cross—appeal can file the same briefs as the parties to the

sentedparties shall certify that the text of the electronic copy @fainappeal. Thus the cross—appellant can file a 40 page brief as cross-appellant in
the brief is identical to the text of the paper copy of the brief. additionto his 40 page brief as respondent. The cross-appellant caroaibine
. . . bothbriefs in a single brief but is limited to the page limits on each section of brief.
(@) _Motion for re“e.f- An attorney who |ac}k3 teChUOk)g'CfilA cross—appellant filing a 30 page brief as respondent is still limited to a 40 page brief
capabilityto comply withthis subsection may file a motion underscross-appellant.

H i~ fili i Sub.(7). The practice undéormer Rule 251.40 is modified to require the request
s.809.14for relief from the electronic flllng requirements at th(?o file an amicus curiae brief be made by motion rather than by |&tde 29, FRAP

time the attorney .f"es the paper brlef- An attomey.Sha” ShO¥WMe motion shouldndicate the interest of the amicus and why a brief by the amicus
goodcause why it is not feasible to file a copy of the brief eleetrois desirable. N _ _
icaIIy Subs.(8) and (9). In addition to briefs produdeylthe standard typographical pro
i X cessbriefs produced by a mimeograph or photocopy process from typewritten copy
(13) ELECTRONICAPPENDIX. (&) General rule. An attorney fit  mayalso be filed. The principal objective is to reduce the cost of an appeal to the

ing an appendix under these rules may file with the court a CO‘(@!” of Appeals. The specifications for the printed and typewritten pages are
ignedo resultin briefs of approximately an equal number of words no matter

of th.e appendix in electror]ic forna 59|f_repre§ent9d party is notyhich process is used. The paper siz8-1/2 x 1 is specified for the sake of unifor

requiredto file an electronic copy of theppendix, but may do so mity and ease of handling.

asprovided for in this subsection. Notwithstanding s. 801.17 (gf}CoIorsfor covers are specified to permit easy identification of the briefsOf&ter
€

. . . ectiveJuly 1, 1978]
[s.801.18 (9), the papecopy of the appendix remains thé@él Judicial Council Committee’s Note, 1979Sub. (8) (a) previously required that

courtrecord. 30 copies of a brief or appendix be filed in either @wurt of Appeals or Supreme
NOTE: The correct cross—refeence is showrin brackets. Corrective legisla ~ Court. The number of copies to be filed in the Court of Appeals or Supreme Court
tion is pending. hasbeen reduced to 20 copies to refléwt smaller number of judges deciding an

_ . - peabefore the Court of Appeals and theidiflty the Supreme Court is facing in

(b) Process. Attorneys and self repre_sen_t_ed parties filing aﬁ.gvingenough storage space to retain the 30 copies of a brief previegaiyed.
electronicappendix shall use the electronic filing system under e provision in Rule 809.43 requiring the filing of 10 copies of a brief and appendix
801.17[s.801.18. in an appeal heard by one judge remains unchanged. [Re Gedévefian. 1, 1980]

NOTE: The correct cross—refeence is showrin brackets. Corrective legisla Judicial Council Committee's Note, 19815ub. (1) (€) is amended to incorporate
tion is pending SCR80.02 governing citation o& published court of appeals or supreme court opin
. 3 . ) ion in a brief, memorandum or other document filed with the court of appeals or

(c) Format. An electronic appendix shall be in Portable Docusupremecourt. ) ) ) ;

mentFormat (PDF). An electronic appendikall be filed as a | ﬂSU,z-(B),gﬁ) ‘tl prlevmttlsly reiugffd t?at agrlef ?Ed apptendl>t<hbet bolund onlty %n the
: eft side with staple or tape. ‘ent number of heavgtrength staples are to be

documentor documents separate from the brief. usedto assure that the briefs and appendix remain securely bound when used by the
(d) Fi|ing. The date on which the paper appendix is filed undequrtof appeals and supreme court. The prior alternative method of binding the brief

T aH iy, andappendix solely with tape is repealed.
$.809.80 (3) (bbha" be the dicial date of ﬂ“ng of the appendlx. Sub.(9) is amended to clarify that both a front and back cover of a brief and appen

The electronic copy of the appendix shall be electronidadigs  dix are required. [Re Orderfettive Jan. 1, 1982]
mitted on or before the date that thaper appendix is filed under Judicial Council Note, 1988:Sub. (7) (b) permits nonparties to request permis

s.809.80 (3) (h) An electronic copy of an appendix submitted tgonto file a brief supporting or opposing a petition for the Supreme Court to review
. ) A . a decision of the Court of Appeals or to take original jurisdiction. In these cases, the
the electronic filing system before the closkregular business motionand the brief shall be filed togethaithin the time permitteébr response by

hoursshall be consideretlansmitted on that date, provided it igheopposing party o o )
subsequenthaccepted by the clerk upon reviewn electronic Revisedsub. (8)(c) clarifies that the page limit does not include the table of con

. . X tents,table of cases and other authorities, statemessoés, statement on orajar
appendixsubmitted after the close of regular business h&ha  mentand publication, appendix supplemental appendix. [Re Ordefeefive Jan.

be considered transmitted the next business day 1,1989]
: : : Judicial Council Note, 2001: Subsection (1) (h) requires a signature on briefs.
(e) Corrections. If CQI’I’ECtIQﬂS are required to be made, bOtQubsectior(l) (i) makes identification of the parties consistent and less confusing.
the paper and electronic copies shall be corrected. Subsection(3) was revised to address a situation in whichaiellant brief is

P P T PR ; ervedon the respondent, but has not yet been accepted for filing by the cabet. If
(f) Certification. In addition to the certification required undefespondenundertakes to prepare its brief witt88 days after service of the appel

$.809.19 (2) (bpnd(3) (b), attorneys and self-represented parti@gnt's brief and the appellastbrief has not yet been accepted for filing, the respon
shall certify that the content of the electronic copy ofappendix $ﬁntlwiltl havte Wastefd tilr)ntaa)md em%rg;g:: appellamsdbri?f ultimatelyés re}ectled-,
. : ; elast sentence of sub. (4) was a quire record references and a conclusion
1S |(_:ient|cal to the content of the paper copy of the append,l,,x' in a reply brief. Subsection (6) was rewritten to clakfiefing requirements in
History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Orded2 Ws. 2d xiii  ¢ross-appealsThe time limit in sub. (7) (c) was changed from 10 to 14 days. Please
(1979):1979 c. 10; Sup. Ct. Orderl04 Ws. 2d xi (1980):1981 c. 393.252 Sup.  seethe comment to s. 808.07 (6) concerning time limits. The reference to s. 809.43
Ct. Ordey 111 Wis. 2d xiii (1983); Sup. Ct. Ordet12 Ws. 2d xv (1983); Sup. Ct. \asdeleted in sub. (8) (a) 1. because the greater number of iopiesded when
Order,115 Ws. 2d xv (19?3)5119- Ct. Order123 Ws. 2d xx (1985)_’ Sup. Ct. Order 4 gingle—judge appeal reaches the supreme cSutsection (8) (a) 3. was amended
146 Wis. 2d xxxiii (1988); Sup. Ct. Ordet51 Ws. 2d xvii (1989); Sup. Ct. Order 4 apply topro separties only Subsection (8) (b) 4. was amended to allow “velobind
161Wis. 2d xiii (1981), Sup. Ct. Ordet64 Ws. 2d xxix(1991); Sup. Ct..Ordem? ing” of briefs, a process commonly accepted but not authorized by statute. -Subsec
Wis. 2d xiii (1992); Sup. Ct. Ordell71 Ws. 2d xiii, xvii, xooxvii (1992); Sup. Ct. 5 (9) requires parties to use the complete case caption. Parties shall not abridge
S{ﬂgmg%gg\s,’\,—z%fgWigggxfgg%ggi a's486é?9é)5 g' Zﬁﬁj%{% Cztoc)of(\j/s{ é\lgo. the caption by use of “et al” or similar phras&ubsections (10) andi(lare new
242\/\]} 2d S. 2 SXX”' (Ct O)H Ng'z—%luzpdoz 'erl‘;ro e Wz Sd xiii- Sup, and establish a proceduier supplementing briefs or oralganent with pertinent
& Or(lzisér N0XO>2/1I_:I.1 2805 Wi {4‘3 283V, 3d xic Sup. &1 Order Nﬁﬁ—)gg’ 20‘6% authoritiesthat subsequently come to the attention of a party or an amicus curiae, who
Wi 118. 291 Vis. 2d xiii: Sup. Ct. Ord N@7—03’200$.WI.129 203 W, 2dxxvii: is denoteda “nonparty” under sub. (7), or a guardian ad litem under sub. (8m). This
! - 2 Xill, Sup. Lt Order ; - SOXXVIL, procedures based upon Federal Rule of Appellate Procedure 28 (j) and Grdeit

Sup.Ct. Order No08-15and Sup. Ct. Order N68-18 2009 WI 4, 31 Ws. 2d xxix; iy - h
2009a. 180 Sup. Ct. Order Nal0-0land Sup. Ct. Order Na0—-02 2010 WI 42, EBZ(%)O(;{ the Seventh Circuit Court Appeals. [Re Order No. 00-02edtive July

%i%vgts (%(rjd)g?"l\lgijg—gi g)or(igrv\l\;ltigllfﬁe%og_lz\/l/ I11515Ef#e_dl§1§7 14,60-1-15; Jucéi.ciafl‘ICgun‘(t:[il lt\lhote, 200”2: tOccasi?n?Ih{( an appgllﬁsprief is filed belfqre the

Judicial Council Committee’s Note, 1978Sub. (1). The formdor briefs estap ~ '€COTdIS Mlled wi € appefiate court clerk, especially In cases Involving pro se
lishedin former Rule 251.34 is generally foIIoweEi zaxcept that the requirement o gpellanésI:Thhe amﬁndrgents{}o sulofs) anﬁj (6) (b) 1'30'2;,9’? to current %ractlce
synopsisof the agument in the table of contents is eliminated. Former Rule 251.3Y €Sta 'S” ing ? uhe ate ] ohr' the responde |ef or ‘respfor% ent- |
(1) required the synopsis and gave 20@ B30 as an illustration. The synopsis was" 0SS—appellantbrief as theatest of thirty days after date of service of the appel
nolongerincluded in most briefs and if it was, often was very lengthy and served [\t S drief (plus three days if service is by mail), thirty days after the date on which
realpurpose. Itis replaced in the tableohtents by a shortene senterice summary H1ecourt accepts the appellanbriefor appellant-cross-respondertrief for filing,
of each sectionf the agument portion of the brief. New statements pertaining to th@" thirty days after the date on which the record is filed in tfieebf the clerk. ,
needfor oral agument and whether the opinion in the case will set precedent and thySuPsectior(9) is amended to conform to the party designations used by ths clerk
shouldbe published are adde@he purpose of the latter is to assist the court in scree[% ice when a petition for review is granted. [Re Order No. 02—fkce¥e January
ing cases for oral gument or submission on briefs. 2003 .

Sub.(2). The lengthy appendix with the narrative of testimony required by formerComment, October 2005:As the number of appeals has increased, the Court of
Rule251.34 (5) is replaced with the system used in the United States Court of Appégigeals’reliance on appendices during the decision-making process has increased.
for the Seventh Circuit. Under this system the original record serves as the prinférg Court of Appeals requests thaidAStat. § (Rule) 809.19 (2) (b) be created
evidence of what occurred in tivéal court. The appendix becomes a very abbrevirequirethat appellans counsel certify compliance withigvStat. 8§ (Rule) 809.19 (2)
ated document with only those items absolutely essential to an understafittieg () (as renumberebly this order), that requires an appellaibief include an appen
case. It is designed to be nothing more than a useful tool to the meoflthescourt.  dix and sets forth the contents of the appendix. The Court of Appeals béfiaves
Thefailure to include some item in the appendix has fez®bn the ability or willing  a certification requirement, similar to the forand length certification required by
nessof the court to consider any matter in the record. This change, combined wWifs. Stat. § (Rule) 809.19 (8) (d) will result in increasesnpliance with renum
the elimination ofthe requirement of printed briefs, should reduce the cost of deredWis. Stat. § (Rule) 809.19 (2) (ahd improve the quality of appendices that
appeal. arefiled with the court. [Re Sup. Ct. Order Nozt—11
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809.19 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 14

NOTE: Sup. Ct. Order No.08-15and 08-182009 WI 4 states: “The follow (2) A party may file at any time a motion for summary disposi
ing Comment toWis. Stat. 88 (Rule) 809.19 (12) and 809.19 (13) is not adopted,; :
but will be published and may be consulted for guidance in interpeting and dtlon.Of an appeal. Sectid309.14governs the procedure on the
applying the statute.” motion.

Comment,2008: An electronic brief requirednder s. 809.19 (12) and an elec  History: Sup. Ct. Orde83 Ws. 2d xiii (1978);1981 c. 39G.252
tronic appendix requested under s. 809.19 (13) are in addition to and not a-replacdudicial Council Committee’s Note, 1978:The basic concept in former Rule
mentfor the paper brief and appendix required under s. 809.19. The filing requi2g®1.540f allowing the Supreme Court to dispose of appeals summarily is continued,
mentis satisfied only when the requisite number of pajomies of the brief and butRule 809.21 specifically authorizes a motion for this purpose. Such a motion was
appendixand the electronic brief are filed. often used undeprior procedure, but the rules did not expressly authorize it. [Re

Thefiling of an electronic appendix is encouraged, ittrequired. These rules Ordereffective July 1, 1978]
do not provide for total electronic filing at the appellate level. Accordirtigé/paper
copiesof appellate briefs and appendices constitute theaifcourt record.

E\n elect’:gnic brief shall be s?ﬁ)mitted to the court as a text—searchable Porte%%g'zz Rule (Oral ,argument)' (1) Th_e court shall deter
DocumentFormat (PDF) document. “PDR a universal file format that preserves Mine whethera case is to be submitted with orajement or on
thefonts, formatting, pagination, and graphics of a source docurAeeki-search  priefs only
ablebriefis created by electronically converting the original word processing file to . . .
aPDF document. Anyelectronic apgendix may%e submgitted asa n%n—text—s%archabléz) Thecourt may direct that an appeal be submitted on briefs
PDFdocument. A non-text-searchable appendix is created by scanning the papgly if:
documento create a PDF document. i

Electronicbriefs may be enhanced with internal links (such as a table of contents (@) The aguments of the appellant:

with links to locations in the brief) or external linlisks to websites containing the 1. Are plainly contrary to relevant legal authority that appear
textof cases or statutes cited in the brief). External links electronic brief shall P y y 9 y PP

notrequire a password for access to the case or statute. No enhancement to antgltge sound and are not S|gn|f|cant|y challenged;

trOR:IC blfieft shall gl_tEfr thﬁ tﬁ;t of tge %ri%f-_ e electronic file. Thediteai 2. Are ontheir face without merit and for which no supporting
electronic briets shall be submitted in a single electronic file. I} @.Uthorityis Cited or diSCOVered; or

ing the electronic brieghall not contain the appendix or any other document or-mat
rial. An electronic appendix containing more than 200 pages may be splitinto smaller 3. Involve solely questions of fact and the fact findings are

elescéﬁgilgigz.ctronic brief certification form: clearlysuppo_rted by siitient evidence; or .
CERTIFICATE OF COMPLIANCE WITH RULE 809.19 (12) (b) The briefs fully present and meet the issues on appeal and
I hereby certify that: fully develop the theories and legal authorities on each side so that
| have submitted an electronic copy of thigef, excluding the appendix, if any . . .

which complies with the requirements of s. 809.19 (12). | further certify that: Oral agument would be of such nggmal value that it does not jus

This electronic brief is identical in content and format to the printed form of théfy the additionabxpenditure of court time or cost to the litigant.
brief filed as of this date. 3) Th hall d . h f 1i f U
A copy of this certificate has besarved with the paper copies of this brief fled  (3) Thecourt shall determine the amount of time for orguar

with the court and served on all opposing parties. mentallowed to each party in a case either by generspecial
Signed ... order.
Signature . . .
Sample electronic appendix certification form: (4) On motion of any party or its own motion, the court may
CERTIFICATE OF COMPLIANCE WITH RULE 809.19 (13) order that oral gument be heard by telephone.
| hereby certify that:

| have submitted an electronic copy of this appendix, which complies with f{|
requirement®f s. 809.19 (13). | further certify that:

This electronic appendix is identical in content to the printed form of the appendix’udicial Council Committee's Note, 1978:The Supreme Court has for a number
filed as of this date. of years scheduled some cases for submission on briefs only withoaigorakent

h o ; : ; . inan efort to accommodate its kygoning caseload. The criteria by which the court
filel?j (\‘;\(I)Ig%/ t?]fetr(;losu(r:tegrlﬂjczger\?eijs Obnegﬂ ggggi?ng';hatrggs?apmesof this appendix decideswhether a case is to have orajuament have never been formadigiopted.

Signed Thisrule is a statement of those criteria. Counsel should address these criteria in their
Signatu.ré' briefsin discussing the question of the need for ogiarent. See Rule 809.19 (1)

_ _ ; (c). Flexibility is provided by sub. (3) as to the length of orgliarent in order to meet
[Re Order No. 08 ,15 and 98 13&‘#'?"3 July 1,2009] . . theneeds of an individual case. It may be appropriate, for example, to have an oral
_ Appellate counses' appendix containing only a copy of the judgment of cenvicargumentor the sole purpose of allowing the court to ask questibosunsel. [Re
tion, a notice of motion and motion to suppress, and a notice of intent to pursue pegHerefective July 1, 1978]

convictionrelief did not meet the standard under sub(gpJo contain “essential to  j dicial Council Note. 1988:Sub. (4) [created] authorizes orajaments to be

anunderstanding of the issues raised.” When counsel certified that the essential iWéBnQ‘dby telephone conference on motion of any party or the court of apjials
werein the appendix when they were not, the certification was false and counsel Wa§ereffective Jan. 1 1988 ’

subjectto sanction. State Bons,2007 WI App 124301 Wis. 2d 227731 N.w2d
367,06-1625 L .

Whenthe court of appeals is considering imposirgaaction on an attorney for 809.23  Rule (Publication of opinions). (1) CRITERIA FOR
filing a brief with a deficient appendian order to show cause should be issued direcb g |CATION. (a) Whileneither controlling nor fuIIy measuring
ing counsel to explain why a violation of sub. (2) (a) and (b) should not be found . . I o .
why the attorney should not pay a monetary penalty for faitingclude in the appen B(P]de courtjs _d|scret|on, Cnten_a for pUbhcatlon in thff'?"d}' reports
dix portions of the record that may have been essential to an understanding oh&n opinion of the court include whether the opinion:

issuein the case and for filing a false certification. The order to show cause should ; e e .
statethat alternativelythe attorney may pay the amount of money stated in the order 1. Enunciates aew rule of law or modifies, clarifies or criti

within 30 days of the date of the order without showing cause why the attorney shéligesan existing rule;

notbe relieved of this obligation. StateNielsen 2011 WI 94, 337 Ws. 2d 302805 : H f . :
N.W.2d 353 10-0387 2. Applies an established rule of law to a factual situation sig

The page length limits in sub. (8) apgly original jurisdiction actions. Wts v mﬂcantly different from that in pUbIIShed opinions;
Thompson116 F3d 220(1997). 3. Resolves or identifies a conflict between prior decisions;

809.20 Rule (Assignment and advancement of  cases). reciﬁhgﬁggitglgltjizle: rt]?sigfyl.egf |literature by collectaagse law or

The court may take cases under submission in such order and upo : . - .

suchnotice as it determines. A party may file a motion to advance >+ D&cides a case of substantial andtinuing public interest.

the submission of a case either before or after the briefs have beefP) An opinion should not be published when:

filed. The motion should recite the nature of the public or private 1. The issues involve no more than the application of well-

interestinvolved, theissues in the case and how delay in submisettledrules of law to a recurring fact situation;

sionwill be prejudicial to the accomplishment of justice. 2. The issue asserted is whether the evidencefisisnf to
History: Sup. Ct. Order83 Wis. 2d xiii (1978). supportthe judgment and the briefs show the evidence ifi-suf
Judicial Council Committee’s Note, 1978:This rule incorporates the present cjent:

e e Seomen o 3 e e et Sy 371 3. The issues are decided on the basis of controling precedent
1978] and no reason appears for questioningualifying the precedent;

4. The decision is by one court of appeals judge under s.
809.21 Rule (Summary disposition). (1) The court upon 752.31(2) and(3);
its own motion or upon the motion of a party may dispose of an 5. It is a percuriam opinion on issues other than appellate

appealsummarily jurisdiction or procedure;

Eﬁla—iistory: Sup. Ct. OrdeB83 Wis. 2d xiii (1978); Sup. Ct. Ordet41 Ws. 2d xiii
87).
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15 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.24

6. It has no significant value as precedent. Sub. (1) provides for a committee of judges of the Court of Appeals to make this deci

; sion.
(2) DECISION ON PUBLICATION. - The JUdgeS of the court of As a safeguard against amjstakes as to nonpublication, sub. (4) adopts the-proce

appealsvho join in an opin_ion in an appeat Othe[’ proceeding dureof the United States Court of Appeals for the Seventh Circuit in permitting a per
shall make aecommendation on whether the opinion should Isento request that an unpublished opinion be published. [Re Ofdeti# July 1,
published. A committee composed of the chief judge or ajudg’@78(11_ il Gouncil Committe’s Note 1976:Sub. (4) i ded o delete the ori

: o ; icial Council Committee’s Note,1979:Sub. (4) is amended to delete the prior
of the court (.)f appeals designated by the chief judge and one Jur% rementhat a motion had to be filed in order to ask the Coutfppieals to have
from each district of the court of appeals selected by the courte@é of its unreported opinions published in théiail reports of the Court of
appealgudges of each district shall determine whether an opini@npeals. Requiring a motion to be filded to confusion in some instances because
isto be published. the person requesting the opinion to be published may not be a party to the appeal

. decidedby the opinion and uncertainty can occur as to who should be served with a
(3) CiTATION OF UNPUBLISHED OPINIONS. (a) An unpublished copy of the motion and given an opportunity to respond. The requirement to file a
opinionmay not be cited in any court of this state as precedent@fion has been replaced by the need to simply make a request to the Court of

authority,except to support a claim of claim preclusion, issue préppealsfor publication ofan unreported opinion. [Re Ordefeftive Jan. 1, 1980]

i ; in Court of Appeals Note, 1997A request under this paragraph [sub. (4) (c)] does
clusion,or the law ofthe case, and except as prowded n not affect the time under sec. (Rule) 809.62 for filing a petition for revfenn the

(b) In addition to the purposes specified in fe&} an unpub  caseof reconsideration of a Court of Appeals decision or opinigthdrawal of an
lished opinion issued on afterJuly 1, 2009, that is authored byopinionrenders that opinion a nullihccordingly a petition for review of that opin

—i i i n filed prior to its withdrawal isf no efect, except that the petitioner may incorpo
amember of a three-judge panel or by a single judge l'End(:“‘*rgneit by reference in a petition for review of the opinion subsequently issued in the

752.31(2) may be cited fo.r !ts persuasive valqg. A per curia@pealor proceeding.
opinion, me_morandum opinion, _sgmmadysposmon OI’d_EI’OI’ Court of Appeals Note, 1997The Court of Appealsecognizes that many of its
otherorder is not an authored opinion for purposes of this subsegnionsare issued as per curiam opinions that should not be publishedseader

: ; [ ; : ; (Rule)809.23 (1) (b) 5., Stats. This amendmentsjas. (4)] establishes a procedure
tion. Because an unpUbIIShEd opinion cited forp&ssuaswe wherebya person may request that a per curiam opinion be withdrawn, autimored

valueis not precedent, it is not binding on any court of this stat@eommendedor pubiication. The amendment also expressly statsan opinion
A court need not distinguish or otherwiiscuss an unpublished issuedoy a single judge of the Court of Appeals under s. 752.31 (2) and (3), Stats.,

opinionand a party has no duty to research or cite it. will not be published. _ _
Judicial Council Note, 2008:Subsection (3) was revised to reflect that uapub

(c) A party citing an unpublished opinion shall file and servighedwisconsin appellate opinions are increasingly available in electronic form.
a copy of the opinion with the brief or other paper in whith This change also conforms to the practice in numesther jurisdictions, and is cem
opinionis cited. patiblewith, though more limited than, Fed. R. App.3R.1, which abolished any

. . restrictionon the citatiorof unpublished federal court opinions, judgments, orders,

(4) REQUESTFORPUBLICATION. (&) Except as provided in par anddispositions issued on after January 1, 2007. The revision to Section (3) does
(b), any person may at any time file a request that an opinion natalter the non-precedential nature of unpublishéstisin appellate opinions.
recommendedor pub|ication or an unreportq:pinion be pub Citing an unpublished opinion of the court of appeals subjected the attorney to a
lishedin the oficial reports. gg?{igg.z)Tamminen vAetna Casualty & Surety C09 Ws. 2d 536327 N.W2d

(b) No request may be made for the publication of an opinionsyp (3) does not ban citation to circuit court opinions. BranttRC, 160 Wis.
thatis a decision by one cowot appeals judge under&2.31 (2) 2d 353 466 N.W2d 673(Ct. App. 1991).
and(3) or that is a per curiam opinion on issues other than -appelitationto an unpublished court of appeals decision to show a conflict between dis

inriedicti tricts for purposes of s. 809.62 (1) (dpispropriate. State Wigginbotham162 Ws.
late jurisdiction or procedure. 20978 471 N.W2d 24(1991).

(c) A person may request thaper curiam opinion that does A partys invitation to the court of appeals to consider an unpublished opinion, or
not address issues of appellate jurisdiction or proceduvgthe evena naked citation to it, violates the letserd spirit of sub. (3). Kuhn Wllstate
drawn,authoredand recommended for publication. That reque§e- 181 Ws. 2d 453510 N.W2d 826(Ct. App. 1993).

shall be filedwithin 20 days of the date of the opinion and Sh&#l Only the supreme court has the poweoterrule, modifyor withdraw language
; : lish f th f Is. k208 Ws. 2d 1
be decided by the panel that decided the appeal. ,Q‘_’\,”V‘_gdp;fgﬁlgg;;fgg'?;‘g%g e court of appeals. Codkook 208 Ws. 2d 166560

(d) A copy of any request mad@der this subsection shall be Therule against citing unpublishegses is essential to the reduction of the-over

servedunder s809.800n the parties to the appeal or other- pr(yvhelming number of published opinions and is a necessary adjunct to economical
L . . . pellatecourt administration.Unless and until the nonpublication rule is changed,
Ceed'ngm which the opinion was filed. A party to the appeal cﬁi‘zjlations of this rule will not be tolerated. Statévilanes,2006 WIApp 259 297

proceedingnay file a response to the request within 5 days aft@fs. 2d 684 727 N.w2d 94 06-0014

therequest is filed. The noncitation rule and the concept of stare decisialthat 61 MLR 581 (1978).
History: Sup. Ct. Orde83 Wis. 2d xiii (1978); Sup. Ct. Orded2 Ws. 2dJxiii; Publicationof court of appeals’ opinions. Scott. WBB July 1988.
1981c. 390s.252 Sup. Ct. Orderl09 Ws. 2d xiii (1982); Sup. Ct. Ordet18 Ws. Citing Unpublished Opinions in iatonsin State and Federalbunals. Sefarbi

2d xiii (1984);1991 a. 189Sup. Ct. Order N&¥6-1Q 208 Ws. 2d xiii (1997),Sup. & Zaporski. Ws. Law Nov. 2004.

Ct. Order N001-04 2001 WI135, 248 \ié. 2d xvii; Sup. Ct. Order N@8-02 2009

WI 2, 311 Wis. 2d xxv . . . .
Judicial Council Committee’s Note, 1978:As with Rule 809.22 on oralgu- 809.24 Rule (Reconsideration). (1) Except as provided in

ment,a former practice of the Supreme Court s written into this Rule and formal oyb,(4), a party may file a motion for reconsideration in the court

teriaestablished for it. The trend toward nonpublication of opinions is nationwi ef | ithi d f he d f a decisi . d

and results from the explosion of appellate court opinions being writtepand 01 appeals within 20 days a ter the date of a decision Issued pur

lished. Many studies of the problem hasencluded that unless the number of epin suantto s.752.41 (1) The motion must state with particularite

ions published each year isduced legal research will become inordinately time—, : ; ; :

consumingand expensive. Somegake that even accepting the premise that a coup_oIntSOf law or fact alleged to_ be erroneously decided in the deci

may properly decide not to publish an opinion this should not prevent that opinision and mustnclude supporting gument. No separate memo

from being cited as precedent since in common law practice any decisicowfa i i i i assh
is by its nature precedent. Othergue that a court may try to hide what it is doingra‘ndl'”'nln support of the motion is permltted unl Sequently

in a particular case by preventing the publication of the opinion in the case. ordered by the court. The court may order a response before issu

type6f opinion wiiten o1 the bencit of Tpartos i abrant rom an opinion wit . g an amended decision. No response to the motion is permitted
tenfor publication and often shouttbt be published without substantial revision; (2)un|essordered by thQ court. The motion and any response shall
If unpublished opinions could be cited, services that publish only unpublished ogtot exceed 5 pages if a monospaced f@used or 1,100 words
ionswould soon develop forcing the treatment of unpublished opinions in the sa i ; i
manneras published opinions thereby defeating the purpose of nonpublication; @?‘i proportional serif font IS_ used. ) .
li:’ermittirk;gthtet hcitation of unpublisgeddODinior}S(%i)vl_e\s an adt\)/lar:]tage toa petrsontwhO(Z) In response to a motion for reconsideration, the court shall
nowsabout the case over one who does not; n unpublished opinion is nof i ;
authoritybut only a repeated application of a settled rule of law for which therer?g\gutﬁan arrt1.ended decision tire court shall issue an order deny
amplepublished authority Ing the motion.
If it is desirable to reduce the number of published opinions, the only alternative P . . o .
to having some opinions unpublished is to decide cases without written opinions. (3) Nothingin this section prohibits the court from reconsider
Th(ijsworL]JId be far _\Norsekbecausefit wour:d compour;]tbl‘gbler?s t?f nonpublication ing a decision on its own motion at any time prior to remittitur if
andat the same time take away from the parties the benefit of a written opinion,, . ; i fi ; i
Section752.41 (3) authorizes the Supre@wurt to establish by rule the proceduren0 Petlt_lon_ for I’e_VIe_W is filed under _8_09.620[’, if a petition f‘_’r
underwhich the Court of Appeals decides which of its opinions are to be publishé@view s filed, within 30 days after filing the petition for review
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809.24 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 16
(4) No motion for reconsideration of a court of appeals-deci 1. For filing an appeakross—appeal, petition for revigpett
sion issued under 809.1050r 809.107is permitted. tion to bypass, or other proceeding, $195.
History: Sup. Ct. Order83 Wis. 2d xiil (1978); Sup. Ct. Ordet04 Ws. 2d xi 2. For making a copy of a record, paperopinion of the court
(omE) 901 3255 S ot MO 02 2001 W18 242126 0 ancicomparing it o the original, 40 cents for each page.

I.Jutdi;:rzal Cci_ltj_nciIfCommittee's Ntote,_1981fRduIe_ 8_09.24fi?hamendtedfto referI prc_)l_r;] 3. For comparing for certification of a copy afecord, entry
erly to the petition for supremmurt review of decisions of the court of appeals. B ; i
rule has been redrafted stylisticalljlo substantive change is intended. [Re Orde?)r p_a_per_when the copy is furnished by the person requesting its
effective Jan. 1, 1982] certification,25 cents for each page.

Judicial Council Note, 2001:Section 809.24 is amended to conform with the 4 For g certificate and seal, $1 except for an attosreytif
courtof appeals’ internal operating procedures, and to provide an orderly procedure, * £ d di ! !
for reconsideration. Reconsideration is intended for those rare cases in whicH@@€Of good standing, $3.

courtof appeals overlooks or misapprehends relevant and material facts notaw (b) The state is exempt from payment of the fees set forth in

for cases in which a party simply disagrees with the court of appeals. Presentajj ; .
of new factsor alternate legal guments is not appropriate on reconsideratior?l5 rP(a) 1.to4., except that the clerk is not obligated to supply the

Reconsideratiofs not permitted in s. 809.105 proceedings related to parental consgt@tewith free copies of opinions.
prior to performance of abortion due to the abbreviated appellate time perieds pro

videdin s. 809.105. Service requirements of s. 801.14 (4) afiplg time for filing (C) The clerk of the court of _appeals may refuse to file, record,
amotion for reconsideration cannot be extended. See s. 809.82 (2) (). [Re Ordeﬂ%tlfy,' or render_any Ot_hel’ service without prepayment of the fees
00-02effective July 1, 2001] establishedy this section.

Judicial Council Note, 2002:The reference tan “order” of the court of appeals .
is deleted. Prior to2001 WI 39's. 809.24 applied to a “decision” of the coura T (3) FRIVOLOUS APPEALS. (@) If an appeal or cross—appeal is
clarify that a summary dispositioorder was subject to reconsideration under sfoundto be frivolous by the court, the court shall award to the suc
809.24,areference to “order” was added P01 WI 39 That amendment created i
confusionas to whether procedural orders issued by the court during the pendeﬁgfs.fmparty C.OStS’ fees, amdasonable attorney fees ““de'.r this
of an appeal could be reconsidered under s. 809.24. Howasensideration of pro  SECtion. A motion for costs, fees, and attorney fees under this sub
ceduralorders is available under s. 809.14 éliminate the confusion created by sectionshall be filed no later than the filing of the respondent’

2001WI 39, a reference to s. 752.41 (1) was added and “order” was deleteth Seg i i — ic fi ili
Interest of AR 85 Ws. 2d 444 446,270 NAW2d 581(1978) (‘decision as used in Dri€f OF if & cross—-appeal is filed, raterthan the filing of the
s.752.41 (1) is the final decision disposing of the appeal). cross—respondent’drief. This subsection does not apply to

The amendment also eliminates the requirement thaitine of appeals order a appealr cross—appeals under899.107 809.3Q or 974.05
responseo a motion for reconsideration prior to amending a decision. Oftestian h £ f
for reconsideration will bring the cotstattention to a minor factual misstatement (D) The costs, fees and attorney fees awarded undefapar

thatmay be corrected without the benefit of a response. The court of appeals retaiay be assessed fully against the appelartross—appellant or
the option to order that a response be filed, if it determines that a response will aﬁﬁ@attorney representing the appellantmss—appellant or may
thecourt. [Re Order No. 02-01fettive January 1, 2003.

[ y ] be assessed so that the appellant or cross—appellant and the attor

809.25 Rule (Costs and fees). (1) CosTs. (a) Costs in a ney each pay a portion of the costs, fees and attorney fees.

civil appeal are allowed as follows unlegherwise ordered by ~ (€) Inorder to find an appeal or cross-appeal téribelous
the court: underpatr (a), the court must find one or more of the following:

1. Against the appellant before the court of appeals when the 1. The appeal or cross-appeal was filed, used or continued in
appealis dismissed or the judgment or orddirafed. bad faith, solely for purposes of harassing or maliciously injuring

2. Against the respondent before the court of appeals wraPther. ’
the judgment or order is reversed. 2. The party or the party’attorney knewor should have

3. Against the petitioner before the supreme court when { own, that the appeal or cross-appeal was without any reason

. L lebasis in law or equity and could not be supported gpyaal
Judgmentof the court of appeals isfiamed by the supreme court. faith agument for an extension, modification or reversahaét
_ 4. Against the respondent before the supreme court when gl aw,

judgment of the court of appeals is reversed by the supreme cOUlistory: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde2 Wis. 2d xii
andthe costs in the court of appeals are canceled and may be t&&@); Sup. Ct. Orderl04 Ws. 2d xi (1981)11981 c. 316317, 1981 c. 39G:5.220,

- 252, 1985 a. 29Sup. Ct. Orderl51 Ws. 2d xvii (1989):1995 a. 2241997 a. 254
by the supreme court as costs against another. party 1999a. 85 Sup. Ct. Order NdD0-02 2001 WI 39, 242 \i. 2d xxvii; 2003 a. 33

5. In all other cases as allowed by the court. Judicial Council Committee’s Note, 1978:Most of the provisions of former ss.
b) All bl include: 251.23and 251.90 are retained. The major change is to provide that exdouation
( ) owable costs include: costs in the Court of Appealstis be had in the trial court in accordance with Rule

. . - uacyof the fees and thus made mzommendations on them. It is suggested,
briefsand append_lces required by the rUle_‘si not to exce_ed_ the r é%verthat many of the fees appeati®out of date and should be revised. This
generallychaged in Dane CountyMsconsin, for diset printing  should be done in connection with a general review of fees in all c§ResOrder

1. Costof printing and assemb“ng the number of copies ar§§6.16rather than in the Court of Appeals. The Judicial Council did not review the

— ina- effectiveJuly 1, 1978]
of camera-ready copy and assembling; Judicial Council Committee’s Note, 1979Sub. (1) (a) andd), which governs
2. Fees chged by the clerk of the court; coststhat are allowed in an appeal to the Court of Appeals or a review by the Supreme

. . . ourt, have been amended for purposes of clarification.
3. Cost ofthe preparation of the transcript of testimony or f0$ A provision has been added to clarify that costs are taxed by the clerk in the Court
appealbonds; of Appeals irrespective of the filing of a petition for review in the Supreme Court.

: . In the event of review by the Supreme Court, a provision has been added specifically
4. Fees of the clerk ahe trial court for preparation of the statingthat costs are allowed against a petitioner in a case before the Supreme Court

recordon appeal; whenthe decision of that courtfams a judgment of the Court of Appeals.
. An additional clarifying provision has been added allowing costs agaiespan
5. Other costs as directed by the court. dentin a case before the Supreme Court when the petitioner before the Supreme Court

(c) A party seeking to recover coststhe court shall file a hasachieved reversal of a judgment of the Court of Appeals. The provision further
statemenbf the costs within 14 days of the filing of the decisi0@tﬁﬁfgfﬁ,gg%ggséféhgn"geefeed‘j“'ﬁ;véeg,‘g'gggﬁtcee JC:r?_el‘f"el‘ggoor]'g'”a”y decided by the

of the court. An opposing party may file, withih days after ser  Judicial Council Committee’s Note, 1981Sub. (2) (a) 1. is amended to correct

i i iecti he reference from a petition to appeal to a petition for revighe supreme court
vice of the statement,raotion objecting to the statement of COStsi'eviewsthe decisions of the court of appeals. [Re Ordectfe Jan. 1, 1982]

(d) Costs allowed by the court are taxed by the clerk of theyudicial Council Note, 2001: The 7-day time limit in sub. (1) (eyaschanged
courtof appeals irrespective of the filing by a party of a petitiol Jlogaxész- e*;’llae?se see tqe chgﬂlTent to s. 808.07 (6) concerning time limits. [Re Order
N X . .00- ctive July 1,
for review in the supreme court. In the event of review by t An appeal was frivolous when an assertion of trial cenrdr was without any rea
supremecourt, costs are taxed by tbierk of the supreme court sonablebasisin law or equity and there was nayament that existing law should
asset forth in parga) and(b). The clerk of the supreme court shalhavebeen extended, modified, mversed. In Matter of Estate of Koenigsmadg
includein the remittitur the costs allowed in the court. The clerfl!s: 2d 394351 N.w2d 169(Ct. App. 1984).

. . . . Tax protesters appealing without counsel waneperly assessed costs under sub.
of circuit court shall enter the judgment for costs in accordangg ). Facy v Department of Revenug33 Ws. 2d 151394 N.W2d 756(Ct.

with s.806.16 App. 1986).
; Restrictingaccess to courts as a sanction for a frivolous action was appropriate
(2) FeEs. (a) The clerk of the court shall cgarthe foIIowmg whenthe order was narrowly tailored to balance the interesmiblic access to
fees: courts,resjudicata, and the publi&'right not to have frivolous litigation be a drain
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17 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.30

on public resources. MinniecheskeGriesbach161 Ws. 2d 743468 N.W2d 760 SUBCHAPTERIII
(Ct. App. 1991).
Asking the court of appeals to reweigh the testimony of witnesses and to reach a

conclusion regarding credibility contrary to that reached by a trial judge was frivo APPEAL PROCEDURE IN COUROF APPEALS

lous. Lessor vWangelin,221 Ws. 2d 659586 N.W2d 1(Ct. App. 1998)97-2974
A frivolous appeal filed by a non-lawyer results in the same harm as if it were filed IN'S. 971.17 PROCEEDINGS AND IN CRIMINAL
by a lawyer It would not be fair or logical to say that had a lawyer filed the appeal AND CH. 48, 51, 55, 938, AND 980 CASES

costswould have been awarded but to deny recovery because the appeal-was pre
sentedby a pro se litigant. Holz Busy Bees Contracting, In223 Ws. 2d 598589

N.W.2d633(Ct. App. 1998)98-1076 09.30 Rule (Appealsin s. 971.17 proceedings and in

While only an appellate court can find an appeal frivolous, the case may :
remandedo the circuit court to determine the amount of attorney fees to be awari ﬁ.m'nal’ ch. 48, 51, 55, 938, and 980 cases). (1) DEFINI-
Lucarelli v. Vilas County 2000 WI App 157238 Ws. 2d 84 616 N.w2d 153  TIONS. In this subchapter:
99-2827 wi At AT : f

In addition to an order to pay the respondentsts, fees, and attorney fees, an (a) Final adjuqllcatlon_ means the entry Of_a fln_al lUdgm_e“t or
appellantwhose appeal wasund frivolous after his brief was stricken for beingOrderby the circuit court in a €71.17proceeding, in a criminal
offensive,scurrilous, and inappropriate was barred from filing any future preceedase or in a ch48, 51, 55, 938, or980 case, other than a termina

ingsin the court of appeals and the circuit court arising from, relating to, or involvi .
the respondents. Puchner Wepperla, 2001 WI App 50 241 Ws. 2d 545 625 fon of parental rights case under8.43or a parental consent to

N.W.2d 609, 98-2853 abortioncase under €8.375 (7)
Thecircuit courts award of fees tthe respondent due to the appelanverlitigat “ ” -
ing by filing multiple frivolous issues on appeal, in violation of the circoitirt's (b) Person” means any of the foIIowmg.

order,was not prevented by a court of appeals finding that no fees could be awarded 1. A defendant seeking postconviction relief in a criminal

undersub. (3). Zhang.wu, 2001 WI App 267248 Ws. 2d 913637 N.W2d 754 case

00-3237 ) ) ) . .
In order to be awardembsts, fees, and reasonable attorney fees, the moving party 2. A party other than the state, seeking postdisposition relief

mustprove that the entire appeal presented was frivolowsn dgument advanced in a case under c8. other than a termination of parenﬁghts

h | itth h li frivolous. B. i P ! .

P B T e Muay 1 e stakutomated Prod  caseunder s48.430r a parental consent to abortion case usder

The trial court cannot make a finding that an appeal is frivolous andtfieut ~ 48.375(7).

authorityto order the payment of frivoloussts and fees associated with an appeal. . : e :
Mortersv. Aiken & Scoptur 2006 WI App 46289 Ws. 2d 833712 N.w2d 71, 3. A party other than the state, seeking postdisposition relief

05-0703 in a case under ch38.

809.26 Rule (Remititur). (1) The clerk of the courdt 2 5971 1T proceeding of a case under &b, 55 01980
appealsshalltransmit to the circuit court the judgment and deci

sionor order of theourt and the record in the case filed pursuag& zd(ﬁ;r)'yo?fc,hfrzé)erson who may appeal under5ds13(5),
t0 5.809.1531 days after the filing of the decision or order of the™ "~ " =7 . . .
court,or as soon thereafter as practicable. If a petitiorefdew (c) “"Postconviction relief” means amppeal or a motion for
is filed pursuant to $809.62 the transmittal is stayed until thePoStconvictionrelief in a criminal case, other than an appeal,
supremecourt rules on the petition. If a motion for reconsiderdnotion, or petition under $s.302.13 (7m) or (99), 973.19
tion is filed under s809.24 the transmittal is stayed until the courp? 3-19% 973.198 974.06 0r974.07 (2) In a ch980 case, the

files an order denying the motion, or files an amended decisiont®f1! means arappeal or a motion for postcommitment relief

order,and the subsequent expiration of any period for filing a petinders-980.038 (4)

tion for review (d) “Postdisposition relief” means an appeal or a motion for
(2) If the supreme court grants a petition for review déek relief under this subchapter from a circuit camifthal adjudica

sionof the court of appeals, the supreme court upon filing its debPn: L .

sion shall transmito the trial court the judgment and opinion of (€) “Prosecutor” means a district attornegrporation coun

the supreme court and the complete record in the case tihéesssel, or other attorney authorized by law to represent the state in

caseis remanded tthe court of appeals with specific instructions¢fiminal case, a proceeding unde®¥1.17 or a case under kg,
History: Sup. Ct. Order83 Wis. 2d xiii (1978): Sup. Ct. Orde®2 Wis. 2d xii 91, 55, 938, or980.

(1979);1981 c. 396:..252 Sup. Ct. Order NdD0—02 2001 WI 39, 242 \ig. 2d xxvii; “ ina” i iti 1
Sup.Ct. Order No02-01, 2002 W1 120, 255 . 2d iil. (f) “Sentencing’ mleans the |mp05|t|ona)8ﬁntence, afine, ?{
Judicial Council Committee’s Note, 1978Former s. 817.35 is embodied in this probatlon in a criminal case. In a &80 case, the term means the

sectionexcept that the time for issuance of the remittitur is reduced from 60 to 8ntry of an order under £€80.06
days.[Re Order dkctive July 1, 1978] .

Judicial Council Committee’s Note, 1979This section is amended by creating (2) APPEAL; POSTCONVICTIONOR EOSTDISPOSITIO’\MOTI.ON' (a)
asub. (2) that specifically authorizes the Supreme Court after filing its decision in #ppealprocedue; counsel to continueA person seeking post

reviewof a decision from the Court of Appeals to remit directly tattiatcourt the convictionrelief in a criminal case; a person seeking postdisposi

completerecord of the case without the necessity of returning the case to the C P g ; ;
of Appeals for remittitur tahe trial court. The only exception to this new proceduriﬂﬁtn relief in a case under o8 other than a termination of paren

will occur when the Supreme Court remands a case to the Court of Appeals with da@h¢ights case under 48.43or a parental consent to abortion case
specificinstructions that the Court of Appeals is required to fol[®e Order éec-  ynders.48.375 (7) or a person seeking postdisposition ralief

tive Jan. 1, 1980]. . ;
Judicial Council Note, 2002: Subsection (1) is amended to permit the clerk Ofis.971.l7proceed|ng or in a case under 5k, 55, 938, or 980

courtssome flexibility in the 31-day remittitur deadline to accommodate workloaghall comply with this section. Counsel representing the person
fluctuation. By Supreme Court Order 00-GZ)01 Wi 39 “within” was added imme  at sentencing or at théme of the final adjudication shall continue

diately preceding “31 days.” The Judicial Council hadimeindedo suggest chang p 1 . . P

ing the substance of existing time parameters for remitttuen it petitioned for that representatloby f'"r!g a notice und_er px’:(lb) if the _person desires
amendmentput merely proposed the additional word for ease of reading. Since tbatpursue postconviction or postdisposition relief unless counsel
amendmentit has been gued that the additioaf "within” permits remittitur prior s dischaged by the person or allowed to withdraw by the circuit
to the expiration of the 31-day period. Howetke 31-dayeriod coincides with . .

the time limit for filing a petition for review Absent stipulation among the parties COUrtbefore the notice must be filed.

thatno petition for review will be filed, remittitur should not occur before the expira i ; i At f i

tion of the petition for review deadline. [Re Order No. 02-Géative January 1, (b) NOtIQEOf Intent to pursue postconviction pr pOStdIS.p0$ItI0n
2003] relief. Within 20 days after the date of sentenaimgdinal adjudi

An appellate cours jurisdiction ceases upon remittitur in the absence of inadvegation,the person shall file in circuit court and serve on the prose

tence,fraud, or void judgment. The inadvertence exception applies to thef act, : f ;
remittingthe record itself, which must lieadvertently done. State ex rel. FuentesCUtorand any other party a notice of intent to pursue postconvic

v. Court of Appeals225 Ws. 2d 446593 N.W2d 48(1999),98-1534 tion or postdisposition relief. If the record discloses that
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809.30 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 18

sentencingpr final adjudication occurred after the notice of intermeporter’snotes, and may request a copy of the circuit court case
wasfiled, the notice shall be treated as filgftler sentencing or record,within 30 days after filing a notice under ). A person
final adjudication on the day of the sentencing or final adjudicevho is denied representation by the state public defender for pur
tion. The notice shall include all of the following: posesof postconviction or postdisposition relief shall request a
1. The case name and number transcriptof the reportés notes, and may request a copy of the cir

2. An identification of the judgment or order from whitte cuit court case record, within 90 days after filing a notice under

personintends to seek postconvictionmstdisposition relief and Pa"- (b)-

the date on which the judgment or order was entered. (fm) Transcript and cicuit court caseecord request in chs.

3. Thename and address of the person and his or her A and 938 poceedings.A child or juvenilewho has filed a notice

counsel. of intent to pursue relief from a judgment or order entered in a ch.

4. Whether th wrial | inted by th 48 or 938 proceedingshall be furnished at no cost a transcript of
- Whether the persalirial counsel was appointed by e hroceedings or as much of tiranscript as is requested, and
statepublic defender and, if so, whether the perséinancialcir-

cumstancesave materially improved since the date on whish . request a copy of the circuit court case recomlotitain the
~ y Imp transcriptand circuit court case record at no cost, fidafit must
or her indigency was determined.

. befiled stating that the person wimlegally responsible for the

5. Whether the person requests the state public defendegfd's or juveniles care and support is financially unable or
appointcounsel for purposes of postconviction or postdispositiQfwilling to purchase the transcript and a copy of the circuit court
relief. caserecord.

6. Whether a person who does not request the jstatkc (9) Filing and service otranscript and cicuit court case
defenderto appoint counsel will represent himseifherself or record. 1. The clerk of circuit coughall serve a copy of the <ir

will be represented by retained counsel. If the person has retafiiticourt case record on the person within 60 days after receipt of
counsetlto pursue postconviction or postdisposition relief, coumhe request for the circuit court case record.

sel's name and address shall be included. 2. The court reporter shall file the transcript with the circuit
(c) Clerk to send materialsWithin 5 days after a notice undercourtand serve a copy of the transcript on the person within 60
par.(b) is filed, the clerk of circuit court shall: daysof the request for the transcript. itin 20 days after the

1. If the person requests representation by the state putsguestior a transcripof postconviction or postdisposition pro
defenderfor purposes of postconviction or postdisposition relief€€dingsrought under sulg2) (h), the court reporter shall file the
sendto the state public defendsrappellate intakeffice a copy original with the circuit court and serve a copy of that transcript
of the notice that shows the date on which it was filed or enter? the person. The reporter may seek an extension urgfd.51
acopy of the judgment or order specifieche notice that shows (/) for filing and serving the transcript.
the dateon which it was filed or entered, a list of the court reporters (h) Notice of appeal, postconviction or postdisposition motion.
for each proceeding in the action in which the judgment or ordefe person shall file in circuit court and serve on the prosecutor
was entered, and a list of those proceedingghiich a transcript andany otheiparty a notice of appeal or motion seeking postcon
hasbeen filed with the clerk of circuit court. viction or postdisposition relief within 60 days after the latehef

. rviceof the transcript or circuit court case record. The person
2. If the person does not request representation by the s@ P b

- . . . ; 8ll file a motion for postconvictiomr postdisposition relief
public defendersend or fumish to the person, if appearing withogetore s notice of appeal is filed unless the grounds for seeking
counsel, or to the persarattorney if one has been retained, a coglg1

R

; g : lief are suficiency of theevidence or issues previously raised.
of the judgment or order specified in the notice that shows the dglie)tconviction or postdisposition motion under théstion
on which it was filed or entered, a list of the court reporters fi

aynot be accompanidal a notice of motion and is made when

eachproceeding in the action in which the judgment or order weg,j = A notice of appeal filed under this section shall conform to
enteredand a list of those proceedings in which a transcript hgs, requirements set forth in 809.10

beenfiled with the clerk of circuit court. (i) Order determining postconviction or postdisposition

(d) Indigency edetermination. Except as provided in this \yqtion Unless an extension is requested by a party aittbeit
paragraphwhenever a person whose trial counsel is appointed by

- i - h urtand granted by the court of appeals, the circuit court shall
the state public defender files a notice under (i@rrequesting jetermineby an order th@ersons motion for postconviction or
public defender representatidor purposes of postconviction or o qtqisnositiorrelief within 60 days after the filing of the motion
postdispositiorrelief, the prosecutor mawithin 5 days after the o the motion isconsidered to be denied and the clerk of circuit
noticeis served and filed, file in the circuit court and serve upQQ, it shall immediately enter an order denying the motion.
the statepublic defender a request that the persamdigency be iy Appeal fom judgment and der. The person shall file in
redeterminedbefore counsel is appointed or transcripts argcit court andserve on the prosecutor and any other party a
requested. This paragraph does not apply to a person who I§

. tice of appeal from the judgment of conviction and sentence or
ggt'lﬂggé? ggsrggresented by counsel undetgs23 51.60 (1)  fina| adjudication and, if necessafyom the order of the circuit

court on the motion for postconviction or postdisposition relief

(e) State public defender appointment of counsel; transcripfithin 20 days of the entry of the order the postconviction or
and circuit courtcase ecomd request. Within 30 days after the postdispositiormotion. A notice of appeal fileghder this section
statepublic defender appellate intakefiok receives the materials shall conform to the requirements set forth i889.10 Appeals
from the clerk of circuit court under pgic), the state public in cases under ché8, 51, 55, and938are subject to the docketing
defendershall appoint counsel for the person and request a tratatementequirements of €09.10 (1) (dand may be eligible for
scriptof the reportés notes an@ copy of the circuit court casethe expedited appeals program in the discretion of the court.
record,except that if the persanindigency must first be deter (k) Transmittalof record. Except as otherwise provided in ss.
mined or redetermined the state public defendkall do so, 809.14(3)and809.15 (4) (band(c), the clerk of circuit court shall
appointcounsel, and request transcripts and a adplge circuit transmit the record on appeal to the court of appeals agspan
court case record within 50 days after the state public defengredbut in no event more than 40 days after the filing of the
appellateintake ofice receiveghe material from the clerk of eir noticeof appeal. Subsequent proceediimgthe appeal are gev
cuit court under paxc). ernedby the procedures for civil appeals.

(f) Personnot represented by public defender; transcript and (L) Appeals under s. 974.06 or 974.0An appeal under s.
circuit court case@cor request. A person who does not reques®74.060r 974.07is governed by the procedures for civil appeals.
representatioy the state publidefender for purposes of post  (3) APPEALSBY STATEOROTHERPARTY; APPOINTMENTOF COUN-
convictionor postdisposition relief shall request a transcript of treeL. In a case in which the state of3sbnsin, the representative
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19 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.30

of thepublic, any other partpr any person who may appeal undegppeal. Presently transmittal dhe record is governed by Rule 809.15 (4) which
f llowsup to 90 days from the filing of the notice of appeal.
5'51:'13 (5)51'20 (15) °r55-20_appea|5 a_nd the p'erson th_) 'S_ the Thetotal time period from ordering the transcript to transmittal of the record to the
subjectof the case or proceeding is a child or claims to be indigegdurt of appeals has not been altered by these amendments.
the court shall refer the person who is the subject of the case-or prdudicial Council Committees Note, 1978, explained that extensions of time for

. . . . : kingvarious steps under Rule 809.30 can be granted by the court of appeals under
ceedingto the state public defender for the determination of ingk,e809.82. In State Rembert99 Wis. 2d 401239 N.w2d 292(Ct. App. 1980),

gencyand the appointment of legal counsel unde©eHm. the court of appeals stated that its authority to extend the time periods of Rule 809.30
is to the exclusion of the trial court. The court of appeals, not the trial court, is-respon
(4) MOTlON TO WITHDRAW AS APPOINTEDCOUNSEL. (@) : If post sible for monitoring, enforcing or extending the time periods of Rule 809.30. [Re
conviction, postdisposition, or appellate counsel appointed for tlxederefiective Jan. 1, 1982]

personunder ch977 seeks to withdraw frorthe case, counsel _Judicial Council Note, 1984:Requiring that the appellate process be initiated by

: : filing a notice in the trial court within 20 days after sentencing is intended to:
shall serve a T“Ot'.on to Wltl_’]d_l’aw upcnhe_ person and upon the Expeditethe process; the information needed for a decision regarding postconvic
appellatedivision intake unit in the Madison appellatdic® of tion relief is available to the defendant at sentencing and the decision can usually be
the state public defendeif the motion is filed before theotice madeshortly thereafter

P : : [N Emphasizerial counseB duties to counsel the defendant about the decision to
of appeal is filed, the motion shall be filed in circuit court. If tI’]geekpostconviction relief and to continue representation apgilellate counsel is

motion is filed after a notice of appeal has been filed, the motieinedor appointed.SCR 20.342) (d); Whitmore vState56 Ws. 2d 706203
shallbe filed in the court of appeals. Service of the motion to with-W-2d 56 (1973). _ _ -

. f . . Createa record in the trial court showing whether the postconviction process has
drawon the state public defender is not required whemiion  pecnimely invoked.

is filed by an assistant state public defender or when a no—meriotify the judge, clerk, court reporter and district attorney that postconviction

reportis filed with the motion. reliefis contemplated and allow the district attorney to request a redetermiofation
. . . indigencyin public defender cases.
(b) Within 20 days after receipt of the motion under. [§a), Give the public defender the informatioreded to appoint counsel and order-tran

the state public defender shall determine whether successor cdigiptspromptly and to decide whether the defendaitdligency must first be deter
minedor redetermined. [Re orderfettive July 1, 1985]

Sel_Wlll be app_omted fOr the person and Sha_” notify the court Judicial Council Note, 1986:Sub. (1) is amended to clarify tapplication of the
which the motion was filed of the state public defensleieter  statutewhenthe appeal is taken from the final judgment or order in a non—criminal
mination. case.
L . . Sub.(2) (fm) is prior s. 48.47 (2), renumbered for more logical placement in the
(c) Before determining the motion to withdraive courtshall statuteé[l)?(e O)rdeP of 7-1-87] @ gicalp
considerthe state public defendsrresponse under péb) and Judicial Council Note, 2001: Subtitles have been added. Subsection (2) (e) was
whetherthe person waives the right to counsel revisedto amend the time for appointing appellate counsel and to clarify that a
. . L. N . . defendantepresented by appointed counsel must request a copy of the coratit
(d) When the motion to withdraw is filed in circuit court,aserecord fromthe circuit court. Subsection (2) (f) was amended to clarify that a

i efendannot represented by the state public defender may request a copygiof the
appomtedcounsel shall prepamznd Serve a copy of the orderd it court case record from the circuit court. The second sentence of sub. (2) () sets

.. . . u
determiningcounsek motion to withdraw upon the person an@time limit for a defendant who has unsuccessfully sought public defender represen
the appellate division intake unit in the Madison appellafie@f tationunder sub. (2) (e) to request the transcripts and circuit court case record. Sub
of the state public defender within 14 days after the codetfey  section(2) (g) was amended to require the circuit court clerk to send the circuit court

. . caserecord to the defendant within 60 days after receipt of the request. Subsection
mination. (2) (h) was revised to require the defendant to file the notice of appeal either within

History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii 60 days after service of the last transcript or the circuit court case record, whichever
(1979);Sup. Ct. Order104 Wis. 2d xi (1981)1981 c. 393.252 Sup. Ct. Orderll2  occurslater The second sentence of sub. (2) (h) specifiesthatice of motion shall
Wis. 2d xvii (1985); Sup. Ct. Ordet23 Ws. 2d xi (1985)1985 a. 332Sup Ct. Order  notbe filed with a s. 809.30 postconviction motion. If the circuit cgramts a hear
136Wis. 2d xxv (1987); Sup. Ct. Order61 Ws. 2d xiil (1991); Sup. Ct. Order No. ing on the motion, the circuit court will notify the parties of the date.

93-19 179 Wis. 2d xxiii (1994);1993 a. 16395, 451; 1995 a. 77Sup. Ct. Order No. Thefirst clause of sub. (2) (i) specifies that an extension mayrdeted by the
00-02 2001 WI 39, 242 \i¢. 2d xxvii; 2001 a. 16Sup. Ct. Order Na2-01, 2002  courtof appeals.

WI 120, 255 Wi6. 2d xiii; 2005 a. 264434 2007 a. 20Sup. Ct. Order No04-08 Subsectior(3) was revised to clarify that it applies in all appedilszing s. 809.30,
2008WI 108, filed 7-30-08, €f1-1-09;2009 a. 2628, 180, 276, 2011 a. 38 including cases under chs. 48, 51, 55, and 938.

Judicial Council Committee’s Note, 1978Many changeare made in prior prac Subsection(4) establishes procedure for making and determining motions to
ticein criminal cases and in protective placement, juvenile and mental commitmerthdrawby appointed counsel. This rule does not chaxiging law concerning
cases. Underthe former procedure counsel, usually the State Public Defendghena withdrawal motion is necessaigee e.gState exel. Flores v State 183 Wis.
appointecby the Supreme Court, was required to order a transcript, wait for its prepd 587, 622-24,516 N.W2d 362(1994).
ration, review it, present to the trial court by a post-trial motion any issues which theOften motions to withdraw are the result ofissagreement between appointed
defendantdesiredto raise on appeal even if the issue had been presented to aadnseland the defendant, sometimes inaccurately callednflict,” about the exis
decidedby the court during the trial, [see StateCharette51 Ws. 2d 531 187  tenceof a meritorious issue for appeat,about the manner in which any such issue
N.W.2d203(1971) and State Wuenschf9 Wis. 2d 467230 N.W2d 665(1975)],  shouldbe raised. It is counseltuty to decide what issues in a case have merit for
andafter the court ruled on the motion, appeal both the original conviction and geappeal.Jonesv. Barnes463 U.S. 74§1983). Postconviction counsel is entitled
denial of the post-trial motion to the Supreme Court. Often a year or more elapteexercisaeasonable professional judgment in winnowing out evguedte issues
betweenthe sentencing of the defendant and the docketing of his appeal in ithéavor of others perceived to be strondet Counsels failure to raise an issue on
SupremeCourt. This delaycombined with the delay in the Supreme Court causedirect appeal may prevent the defendant from raising it in a subsequent s. 974.06
by its backlog, often resulted in an appeal not being decided by the Supreme Cenitateralreview proceeding, absent “fiafent reason.”State vEscalona—Naranjp
until two or three years after conviction. 185Wis. 2d 168517 N.W2d 157(1994).

Theprocedures in this section are desigteepedite the entire process by putting  The rules of appellate procedure require that a defendant choose whether to pro
time limits on each step and by eliminating tleeessityf each issue being presentedceedwith the assistance of appointed counsel or propeede. State vRedmond
twice to the trial court. 203Wis. 2d 13552 N.W2d 115 (Ct. App. 1996). A defendant has neither the right

Theterm “postconviction relief’, as used in this Rule, includes new trial, reductian appointed counsel of choice nor the right to insist that a partissige be raised.
of sentence andny other type of relief which the trial court is authorized to giveQimen vMcCaughtry130 F2d 809(7th Cir 1997). “The defendant may terminate

otherthan under s. 974.06. ) ) ) appellatecounsek representation and procega seor the defendant may allow
Extensionsof time for taking various steps under this section can be granted by fiwstconvictiorrelief to continue based on counsddrief and then seek relief on the
courtof appeals under Rule 809.82. [Re Ordézative July 1, 1978] groundsof inefective assistance of appellate couns&tate vDebraA.E, 188 Ws.

Judicial Council Committee’s Note, 1979:Sub. (1) (h) ismended to increase 2d 111, 137-39523 N.W2d 727(1994). On indéctive assistance of appellate coun
from 10 to 20 days the period for a defendant to file a notice of appeal after entrgelclaims, the court will determine whetr@unseb choice of issues met the objec
atrial courts order denying postconviction relief. It is sometimeBadilt to meet  tive standard of reasonablene€aray v Greer, 778 F2d 350(7th Cir 1985).
the present 10-day requirement for filing an appeal under this subsection due to thEhe state public defender will not appoint successor counsel widgteadant
delaysthat may occur in the prompt delivery by mail of the order of the trial court alisagreesvith the legal conclusions of appointed counsel or vehdefendant wants
amotion for postconvictiomelief. Increasing the time period by 10 days does nat second opinion as to the merits of an appealddrso would unduly delay the dis
unduly lengthen the appellate process for determination of an appishuerits.  positionof the appeal, and would be contrary to the interests of justite.Admin.
[Re Order efective Jan. 1, 1980] Codes. PD 2.04. )

Judicial Council Committee’s Note, 1981Sub. (1) (e) is amended to increase If a defendant elects to waive counsel and propeesdg the court must find that
from 40 to 60 days the period for the court reporter to complete and serve a copihefiefendant has been provided with clear warnings with respect to forfeithee of
the transcripbn the defendant and sub. (1) (f) is amended to increase from 30 tofgiit to counsel and the dangers of self-representaBtate vCummings199 Ws.
daysthe period for the defendant to either file a notice of appeal or motion seek®fy721, 546 N.W2d 406(1996). [Re Order No. 00-02feétive July 1, 2001]

postconvictiorrelief. The previous time periods were often ifisight for prepara Judicial Council Note, 2002:The terminology throughout s. 809.30 is amended
tion of the transcript and for review of the transcript and record by the defendémtlarify that personseeking to appeal final judgments or orders in criminal, ch. 48
determiningwhich, if any postconviction proceedings to commence. (child or unborn child in need of protection or services, guardianship or adoption),

Sub. (1) (e) is clarified to establish that the original of the transcript is filed witth. 51 (civil commitment), ch. 55 (protective placement), and ch. 938 (delinquency
thetrial court by the counteporter whereas a copy is served by the court reporter onjuvenile justice) cases must comply with this rule. Prior language referred to all
thedefendant. Also, the transcript of postconviciwaceedings must be filed and suchpersons as defendants and to all appeal proceedings as “postconviction,” and
servedby the court reporter within 20 days of ordering by the defendant. wasconfusing to parties and practitioners.

Sub.(1) (i) isamended to provide that the clerk of the trial court shall transmit the Amendedsub. (2) (h) provides a cross-reference to the statutory section governing
recordto the court of appeals no later than 40 days after the filing of the noticetbé requirements of a notice of appeal. The requirement of a motion for postconvic
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809.30 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 20

tion or postdisposition relief on grounds other tharfisigincy of the evidence or ~ Wisconsinafords a convicted person the right to postconviction counsel. It would

issuespreviously raised is consistent with s. 974.02 (2). beabsurd to suggest that a personaéght to counsel at trial and on appeal, but no
Priorto 2001 WI 39 effective 7/1/01, this rule did not specify who couédjuest right to counsel at a postconviction proceeding in the circuit court, vidften the

anextension of time for a circuit court to decide a postconviction motion. Sub. @ecursorto an appeal. Howevea defendant does not have the right to be repre

(i) is amended to permit the circuit court, the statedéiendant, or any other party sentedby: 1) an attorney he or she canndowf, 2) an attorney who is not willing

to request an extension of time for the circuit court to decide a postconviction-or postepresent thdefendant; 3) an attorney with a conflict of interest; or 4) an advocate

dispositionmotion. whois not a member of the baBtate vPeterson2008 WI App14Q 314 Ws. 2d 192
Subsection(2) (j) is amended for clarification and consisterayd to cross— 757 N.W.2d 834 07-1867

references. 809.10, which contains the requirements governing a notagepefil. Thefact that adefendant was deemed competent to stand trial should not create a

In a criminal case, the prosecutor who represented the state in the circishoollit  presumptiorthat the defendant is competent at a later date when the same defendant

beserved with a copy of the notice of appeal. - ) ursuespostconviction relief. State Daniel,2015 WI 44 362 Ws. 2d 74 862
Theamendment to sub. (4) (a) clarifies that the rule requiring service on the sitgy/ 24867 12-2692

public defender appellate division is applicable only to postconvigtiostdisposi Thereis no statute directlgoverning postconviction competency proceedings, but

tion, and appellate appointments. Rule 809.302@)1 WI 39 effective 7/1/01,is  courtswill look to s. 971.14 for guidance. Once a defense attorney raises the issue

designedo assure that courts acting on motions to withdraw have knowledge of of competency at a postconvictibearing, the burden is on the state to prove by a

statepublic defendes position with respect to appointing successor counsel: SuBreponderancef the evidence that the defendant is competent to proceed. .State v

section(4) (a) is amended to refleg:t thatlwnhdra_wal motions ﬁjgdstate publlc' Daniel, 2015 WI 44 362 Ws. 2d 74862 N.W2d 867 12-2692

defenderstaf attorneys alreadgontain that information and that the issue of appoint * he court where an alleged irfiegtive assistance of counsel occurred is the proper

mentof successor counsel is irrelevant to the ceutétermination when a no-merit forym in which to seekelief unless that forum is unable to provide the relief neces

reportis filed. [Re Order No. 02-01fettive January 1, 2903] . _ saryto address the irfettiveness claim. The remedy for an attorségilure to file
NOTE: Sup. Ct. Order No.04-08 2008 WI 108 states, “The Judicial Council 4 notice of intento pursue postconviction relief is an extension of the timeframe to

Committee Comments ae not adopted, butwill be published and may be con fjle the notice. Because the circuit court is without authority to extend the deadline

sulted for guidance in interpreting and applying Wis. Stat. ss. 809.30, 809.32 and to file a notice of intent to pursyest conviction relief, the proper forum lies in the

809.62." courtof appeals. Kyles.\Pollard,2014 WI 38 354 Ws. 2d 626847 N.W2d 805
Judicial Council Committee Comment, July 2008: The amendment to s. 809.30 12-0378

(2) (b) allows a notice of intent that is filed too early to be deemed filed on the daterpe decision to appeal. Kempinen, WBB August, 1985.

thata judgment and sentence or other final adjudicatidifesh This is consistent  ggtance modification by K¢onsin trial courts. Kassel. 1985 WLR 195

with the procedure applicable to civil appeals under s. 808)04[Re Order No. Thedecision to appeal a criminal conviction: Bridgthg gap between the obliga

08-04effective January 1, 2009] . h
The court of appeals did not abuse its discretion in refusing to allow a convicEgd.'s of trial and appellate counsel. 1986 WLR 399.

felonto pursue a late appeal. Stat&ngiz, 101 Ws. 2d 546305 N.W2d 124(1981). . .

Thelimitation period under sub. (1) (f) [now sub. (2) (h)] cannot begin tamtih ~ 809.31  Rule (Release on bond pending seeking post -
theentry of an appealable orddn Interest of M. T108 Ws. 2d 410321 N.W2d  conviction relief). (1) A defendant convicted of a misde
289(1982). ! . - ions rmganoror felony who is seeking relief from a conviction and-sen

Forissues on appeal to be considered matters of right, postconviction motions I‘EIUS . . . . .
bemade except in challenges tofmiéncy of the evidence under s. 974(@p State enceof imprisonment or to the intensiganctions program ?nd
v. Monje, 109 Ws. 2d 138325 N.W2d 695(1982). who seeks release on bond pendindetermination of a motion
. Becausalouble jeopardy precludes retrial if an appellate court finds a convictigiy appeal shall file in the trial court a motion seeking release.
is not supported by sfigient evidence, theourt must decide a claim of infiafency R . .
evenif there are other grounds for reversal that would not preclude retrial. State v (2) Thetrial court shall promptly hold a hearing on the motion
vy, hll9 Wis. 2d 5f91350dN-W2d 622(1984). sorth 5 of the defendant, determine the motion by order and state the

Thecourt may for good cause grant extensions under this section. .ateis, groundsfor the order
149Wis. 2d 943440 N.W2d 364(1989). . .

A defendant unable to assist counseinake decisions committed by law to the ~ (3) Release may be granted if the court finds that:

defendantvith a degree of rational reasoning is incompetent to pursue postconviction ; i i H
relief. The process to be followed whenampetency issue arises is discussed. State (a) There isno substantial risk the appellant will not appear to

v. Debra A. E188 Wis. 2d 111, 523 N.W2d 727(Ct. App. 1994). answerthe judgment following the conclusion of postconviction
If a defendants represented by counsel, the defendant is statutorily barred frqmoceedings;

‘1’5"223",5‘ %?dsﬁg?gggﬁgg_q%%%igi{fgiz appeal. St&edmond203 Ws. 2d (b) The defendant isot likely to commit a serious crime,
A criminal defendant may bring a motion under sub. (2) (h) for a new trial badéifimidate witnesses, ootherwise interfere with the administra

on newly—discovered evidence. The defendant has the buréstabfishing the 5 tion of justice;
criteriaenumerated by the court by clear and convincing evidence. SEBatenton, . L
203Wis. 2d 195552 N.W2d 452(Ct. App. 1996)95-0111 (c)_ The defendant will promptly prosecute postconviction pro
Whena criminal appeal is taken from a pleadaé, it brings the entire judgment ceedmgsand
before the appellate court. When a plegiaris negatedhe proper disposition is . .
to remandhe cause for further proceedings on the originalgersar State.\Briggs, (d) The postconviction proceedings are not taken for purposes
218Wis. 2d 61579 N.W2d 783(Ct. App. 1998)97-1558 of delay
A defendant subjedb a post—probation revocation sentence cannot use this sec . . . .
tion and s. 973.141) (b) to raise issues that go to the original judgment, but the (4) In mak'_ng the determination on the motlon, the court shall
defendanmay take alirect appeal from a subsequent judgment in order to fully lititakeinto consideration the nature of the crime, the length of sen
ggge\i,\sffsuezsdigigg%fﬁiﬁg dbﬁg%ge_%elnéindng- Stageaccio2000 WI App 265 tenceand other factors relevant to pretrial release.
Section973.195 creates a separate and specific statutory procedure for requesting5) The defendant or the state may seek review of the order of
asentence reduction that should be used in place of this section whenever the bagicircuit court by filing a motion in the court of appeals under

for the modification is a change in law or procedure related to sentenfaotivef . . : -
afterthe inmate was sentenced that would have resultestiarter term of a confire - 809-14 The party seeking reviemustattach to its motion a

ment. State.viorres,2003 WI App 199267 Wis. 2d 213670 N.w2d 40003-0233  copy of the judgment of conviction or other final judgment or

Neithersub. (4) or other law requires that a motion to withdraiee any time order,the circuitcourt order regarding release pending appeal, the
anattorney appointed by the public defender terminates his or her postconvietion

pellaterepresentation of a defendant. Counsel for the defendant did not render iﬁﬁfcun court statement of reasons fo_r the decision regarding
fective assistance by closing his file without first obtaining cpermission to with ~ releasgpending appeal, and the transcript of any release proceed
drawor otherwise seeking a contemporaneous judicial determination that his C”FW@S in the circuit court or a statement explaining why no transcript

hadknowingly waived either the right to appeal or the right to counsel. Fétdln, . . - . .
2004WI Ap%yzz 269 Wis. 2d 8109676 N,ng 500 02_%;28 is available. The party filing the motion shall request a transcript

When a defendant seeks modification of the sentence imposed at resentenciy,the reporteés notesfor any proceeding in the circuit court

sub.(2) and s. 973.19 requitee defendant to file a postconviction motion with the, H i i
circuit court before taking an appeal. These rules on sentence modifiapfipn regardingreleasepending appeal for all parties to the appeal and

eventhough the sentence imposed at resentencing is identical to a previous sent@f@kearrangements to pay for the transcript within 7 days after the
andregardless oihether a defendant challenges the original sentence, a sentegegtry of the circuit court order regarding release pending appeal.

afterrevocation, or the sentence imposed at resentenSiage vWalker, 2006 WI i H :
82, 292 Ws. 2d 326716 N.W2d 498 04-2820 Within 7 days after the date on which the transcript was requested

I a defendant does not want a no-merit report, the defendant has 3 choices: 1ffidarrangements were made for payment, the reporter shall serve
counsel and proceed pro se; 2) fire counsel and hire private counsel if financially epiesof the transcript on the parties to the appeal, file the tran

sible; or 3) direct that the file be closed. A defendant cannot: 1) insist that appoinged.: : H ; H
counselpursue an advocacy appeal under s. 808e3pite counsel’view that an é‘:{finpt with the circuit court, and notify the clerk of the court of

appealwould lack aguable merit; 2) alternatively insist onfdifent appointed coun  @ppealsand the parties to the appeal thattiia@script has been
selwho will write a brief the way the defendant wants it writter8)dorbid appointed filed and served. The motion shall be filed within 21 days after the
counselfrom filing a no—merit report anthen claim that counsel has abandoned hi ; f . .

or her when counsel moves to withdraw from representatian. Héut v Endicott, néntry of th,e (.:IrCUIt court orderTh.e. opposing par}y may file a
2006WI App 196 296 Ws. 2d 580724 N.W 2d 692 04-1192 responsevithin 14 days after the filing of the motion.
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21 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.32

(6) The courtordering release shall require the defendant tecord, possibly including confidential information, taebut
posta bondin accordance with £69.09and may impose other allegationsmade in the persamtesponse to the no—merit report.

termsand conditions. The defendant shall file the bond in the trial (c) Certification by attorney The attorney shaéippend to the
court. no—meritreport a signed certification that the attorney ¢as

History: Sup. Ct. Order83 Wis. 2d xiii (1978);1981 c. 39.252 1991 a. 39 i i i — i iant—=notificati i
10972, 252 Sup. Ct. Order Na0-02 2001 WI 39, 242 W, 2d xovii: Sup. Ct. Order  P11€d With the client=counseling and client-notification require
No.02-01 2002 Wi 120, 255 4. 2d xiii. mentsof par (b). The certification shall be in the following form:

Judicial Council Committee’s Note, 1978Section 969.09 providder release CERTIFICATION BY ATTORNEY
on bond pending appeal and the conditionthefbond. Section 969.01 (2) provides . . . .
for bond in felony cases after conviction in the discretion of the trial court or by the | hereby certify that | have discussed with my client all poten
SupremeCourt or a justice thereof or the Court of Appeals or a judge thereof. Neithgs| issues identified by mand by my client and the merit of an

the statutes nor case lalwowevey establishes the standards for release or indicat . : .
whetherthe Supreme Court or Cowt Appeals is reviewing the action of the trial%isppeabn these issues, and | have informed my client that he/she

courtor acting denovo. This Rule is intended to meet these deficiencies. The stanustchoose one of the following 3 options: 1) to have me file a

dardsfor release are those included in Araerican Bar Association Criminal Justice no—meritreport' 2) to have me close the file without an appeal' or
StandardsCriminal Appeals, s. 2.5. [Re Ordefegftive July 1, 1978] ! X . !
Judicial Council Note, 2001: Former rules required a party seeking review of z?’) to have me close the file and to proceed without an attorney or

releasadecision to file a petition for discretionary revieand pay a separate filing With another attorney retained at my clisnéxpense. | have

fee,generating a separate appeal. The new motion procedure under sub (5) proyigksrmed my client that a no—merit report will be filedhi/she
a more eficient mechanism for appellants seeking release perafipgal.

No . .
changein the substantive standards governing release decisions is intended. gjtherrequests ao—merit report or does not consent to have me
Statev. Whitty 86 Wis. 2d 380 272 N.W2d 843(1978);State vSalmon163 Ws.  closethefile without further representation. | have informed my

dee(? 4732'-""-2‘?' ?\n%t(Ct'zoAgg' 51981). [t'?e C(’é‘)’f?r No. 0%‘%1?“in§ JI;JI!yhlyt?OOIlJ (Clientthat the transcripts and circuit court case reedlicbe for-
udicial Council Note, : Subsection (5) is amended to establish time limi - . .
within which a party must request a transcript of the repertestes of any circuit Warded at his/her request. | have also informed my client that he/

court proceeding concerning release pending postconviction relief or appeal, &ftemay file a response to the no—merit report and that | may file

within which the reporter must file and serve the transcript, anebgre the party asupp|ementa| no—merit repmd afidavit or afidavits contain
seekingrelief from the circuit court order to request, and make arrangements to

for, a copy of the transcript for all parties. The amendment alscgesléne time Wﬁb matters outside the recorpossibly including confidential

within which a party must file enotion in the court of appeals to allow time to reviewinformation, to rebut allegations made in my clientesponse to

thetranscript before deciding to file a motion. [Re Order No. 02-féttefe January the no—merit report

1,2003] . '
Appellateprocedure for a petition for bail pending appeal is discussed. State v Slgned:....

Whitty, 86 Ws. 2d 380272 N.W2d 842(1978). Signature

The powerof a circuit court to stay execution of a sentence for legal cause does not . . . ..
includethe power to stay sentence while a collatattaick is being made on a convic  (d) Service of copy of no—meriéport, transcript, and cauit

tion by habeas corpus proceeding in federal court. This rule has no application to gttirt case ecord. The attorney shall serve a copy of the no—merit

situation.State vShumate107 Ws. 2d 469319 N.W2d 834(1982). ncondeporton the person and shall file a statement in the aufurt
Themerits of the underlying appeal may be considered by the trial court in-consi :
eringrelease pending appeal and by the appeltaet in determining whether imme appealghat service has been made uimperson. The attorney

diate review of the order denying release pending appeal is necesStte v shallalso serve upon the person a copy of the transcript and circuit
Salmon,163 Ws. 2d 369471 N.W2d 286(Ct. App. 1991). courtcase record within 5 dayster receipt of a request for the
transcriptandcircuit court case record from the person and shall
file a statement in the court of appeals that sehdsebeen made
onthe person.

809.32 Rule (No merit reports). (1) NO-MERIT REPORT,
RESPONSEAND SUPPLEMENTAL NO-MERIT REPORT. (&) No—-merit
report. If an attorney appointed undeB89.30 (2) (epr ch.977 . )
concludeshat a direct appeal on behalf of the person would be (6) Response to no-merieport. The person may file a
frivolous and without any guable merit within the meaning of 'cSPONSe0 the no-merit report within 30 days after service of the
Andersv. California, 386 U.S. 73§1967), and the person request§0meritreport. If the person files a response, the clerk shall,
thata no—merit report be filedr declines to consent to have thd!ithin 5 days after the filing of the response, semday of the
attorneyclose the file without further representation by the attofSSPONS@o the attorney who filed the no-merit report.

ney, the attorney shall file with the court of appeals 3 copies of a () Supplemental no-merieport. If the attorneyis aware of
no-meritreport. The no-merit report shall identify anything ifactsoutside the record that rebut allegations made ipehgons
therecord that might guably support the appeal and discuss tH&sponsethe attorney may file, within 30 days after receipt of the
reasonsvhy each identified issue lacks merit. person'sresponse, a supplementa-merit report and anfafa-

(b) Counseling and notificationl. Prior to the filing of a no- vit or affidavits, including matters outside the record. The supple

merit report, the attorney shall discuss with the person all potenfia@ntalreport andafiidavit or afidavits shall be served on the per
n,and the attorney shall file a statement in the court of appeals

issuesidentified by the attorney and the person, and the merit ice has b d th

anappeal on these issues. The attorney shall inform the perSt# S€rvIceé has been made upon the person. _

thathe or she has 3 options: (fm) Electronic no—merit eport and supplemental no—merit
a. T have the attorney file a no-merit report; report. An attorney filing a no—merit report or the optional supple

b Toh h | he file with I mentalno—merit report under this rule shall file with the court a
- 1o have the attorney close the file without an appeal; O,y of the no-merit report and supplemental no-merit report, if

c. To have the attorney close tfile and to proceed without any, in electronic form, using the procedure und&08.19 (12)
an attorney or with another attorney retained at the pessomrhedate on which the paper no—merit report or supplemental no—
expense. merit report is filedshall be theofficial date of filing of the no—

2. The attorney shall inform the person that a no—merit repaonerit report or supplemental no—-mendéfport. The electronic copy
will be filed if the person either requests a no—merit report or daéshe no—merit report and supplemental no—merit report bleall
not consent to have the attorney close thewitkout further rep  electronicallytransmitted on or before the date that the paper no—
resentatiorby the attorney The attorney shall inform the persormerit report and supplemental no—merit report is filed. An-elec
thatif a no—merit report is filed the attorney will serve a copy dfonic copy of a no—merit report or supplemental no—nregiort
thetranscripts and the circuit court case record upon the parsosubmittedto the electronic filing system before the close of regu
the persors request. The attorney shall inform the person that)afr business hours shall be considered transmitted on thatAtate.
the person chooses to proceed withagpeal or chooses to haveelectronicno—merit report or supplemental no—merit report-sub
theattorney closg¢he file without an appeal, the attorney will-for mitted after the close of regular business hours shall be considered
ward the attorney’ copies of the transcripts and circuit court cageansmittedthe next business dayhe attorney shall certify that
recordto the person at the perseréquest. Thattorney shall also thetext ofthe electronic copy of the report is identical to the text
inform the person that the person may file a response to the md-the paper copy of the report. Notwithstanding s. 801.17 (9) [s.
merit reportand that the attorney may file a supplemental na801.18(9)], the paper copy of the no—merit report or supplemental
merit report and didavit or afidavits containing facts outsidke no-meritreport remainghe oficial court record. An attorney
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809.32 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 22

who lacks technological capability to comply with this subsectioreviewwas filedbefore the motion for reconsideration was filed,
may file a motion under 809.14for relief from the electronic fil andif the time for filing a supplemental petition under this subsec
ing requirements at the time the attorney files the paper no-méon had not expired when the motion for reconsideration was
reportor supplemental no—merit report. An attorney shall shofited, the supplemental petition may be filed within 14 days after
goodcause why it is not feasible to file a copy of the report-elethe filing of the order denying the motion for reconsideration

tronically. within the time remaining to file the supplemergatition at the
NOTE: The correct cross—refeence is showrin brackets. Corrective legisla  time that the motion for reconsideration was filed, whichever is
tion is pending. greater.

(9) Remand for fact-findingrior to decision. If the person " ¢y Notice affirming, withdrawing, or amending pending peti
andthe attorney allege disputed facts regarding matters OUtsiQﬁ(l ())r supplementalgbetition.lf thge' court of apgeeals filegspan
therecord, andf the court determines that the persoversion of 5 mendediecision in response to theotion for reconsideration
thefacts, iftrue, would make resolution of the appeal under .Suﬁmders.809.24 (1) any party who filed a petition for review or a
(3) inappropriate, the court shall remand the case to the ciri{ifyjementapetition for review under this section prior to the fil
court for an evidentiary hearing and fact-finding on those dig,q of the motion for reconsideration must file with therk of the
putedfacts before proceeding to a decision under &)b. supremecourt a notice difming the pending petition or supple

(2) NOTICE OF APPEAL, STATEMENT ON TRANSCRIPT,SERVICEOF  mentalpetition, anotice withdrawing the pending petition or sup
copies. The attorney also shall file in circuit court a notice ghlementalpetition, or an amendment to the pending petition or
appealof the judgmenof conviction or final adjudication and of supplementapetition within 14 days after the date of the filing of
any order denying a postconviction or postdisposition motiofhe court of appeals’ amended decision.

The notice ofappeal shall be identified as a no-merit notice of (4) Responseslf a motion for reconsideration is denied and
appealand shall state the date on which the no-meplrt is due 4 petition for review or a supplemental petition had been filed
andwhether the due date is calculated under(pgor (b). The peforethe motion for reconsideration was filed, and if the time for
clerk of circuit court shall transmit the recoiithe case to the filing a response to the petition or supplemental petition had not
courtpursuant to 809.15 The attorney also shall file a statemengyiredwhen the motion for reconsideration was filed, a response
on transcript complying with the requirementssoB09.11 (4), (5 the petition or the supplemental petition may be filed within 14
exceptthat copies of the transcript need not be provideater  yaysof the order denying the motion for reconsideration. If a sup
parties. All papers filed with the courtinder this subsection, plementalpetition is filed under pafb), the responding party may
exceptthe transcript, shalbe served on the state in accordanqﬂe a response to the supplemental petition witirdays after
with 5.809.80 (2) (bjand on any other partf'he no-merit report, seryiceof the supplemental petition. After the petitioning party
noticeof appeal, and statement on transcript must be filed withifbs the notice dirming or withdrawing the pending petition or
whicheverof the following is later: supplementapetition or an amendment to the pending petition

(a) Onehundred eighty days after the service upon the perseuipplementapetition under par(c), the responding party must
of the transcript and circuit court case record requested undefilé.a response to the notice or amendment within 14 days after ser

809.30(2) (e) vice of the notice or amendmenthe response to the notice or
(b) Sixty days after thentry of the order determining a postamendmentay be an &fmation of the responding partyear
convictionor postdisposition motion. lier response or a new response.

_ History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi
(3) Decision ON NO-MERIT REPORT. In the event that_ the court 1321)1981 C. 396 252 1983 a. 192SUp. Ct. OrdierL23 Ws. 2d xix (1985)1987
of appeals determines that further appellate proceedings wouldb@3s.256 Sup. Ct. Order ND0-02 2001 WI 39, 242 \g. 2d xxvii; Sup. Ct.
frivolous and without any guable merit, the court of appealsoégefrlf\‘g-ggglggoé\iVl 11285')225 W-(:thé'"cj Suﬁégt-gdeé g@‘l—gta é038VKI|
3 H Pt - H H 3 ,Tie —oU-Uo, —1-09] sSup. . Oraer —loan up. . Oraer No.

shallaffirm the judgment of conviction or final adjudication andig™) 52009 Wi 4. 31 Wis. 2d xxix: 2009 a. 25
the_ denialof any postconviction or p_OtS_'[dI_SpOSItlon motion and judicial Council Committee’s Note, 1981Subs. (3) and (4) are amended to refer
relievethe attorney of further responsibility in the case. i@  properlyto the petition for supreme court review of decisions of the court of appeals.

i i i iti ieySub. (4) is amended to reflect the amendments to Rule 809.62 regulating the form,
Pe%/hSha” advise the Ft)ersgnrg;ghg;ght to file a petition for reVIet\:/gntentsand length of a petition for reviewf requested by the defendant, the attor
0 the supreme court unde : ney shall file with the supreme court a petition for review containing the statement

— iti of the case and the appendgquired by Rule 809.62 (2) (d) and (f), as the attorney
(4) NO-MERIT PETITION FOR REVIEW. (a) Petition and supple in the best position to formulate the statement of the case and to provide the docu

mentalpetition. If a fu”Y_briefEd a_lp_peal is taken_ to the court Oﬁuentsrequired for the appendix. The defendant shall file a supplement containing
appealsand the attorney is dfie opinion that a petition for review the statement of the issues presented for reviesvtable otontents, the statement
in the supreme coutinders.809.62would be frivolous and with  ©f the criteria relied upon for a review and thguaent amplifyinghe reasons relied
outan bl it th ' tt : hall advise th f nto support the petition as required by Rule 809.62 (2) (a), (b), (c) anth@)ule

y aguable merit, the attorney shall advise ine person o snot prohibit the defendant from including a supplement to the statement of the

reasondor this opinion and that the person has the right to filecaseprovided by the attorney

i i The rule requires that both the petition and supplemental petition be filed within
petltlonfor review If requeSIed b}he person, the attorney Sha"SO days of the date of the decision of the court of appeals. As with all petitions for

file a petition satisfying the requirements 0869.62 (2) (dand  review,the opposing party may file a response to the petition and supplemental peti
(f), and the person shall file a supplemental petition satisfying tiwe within 10 days. The amendment provides that the 10 days begins to run from the
; serviceof the supplemental petition. [Re Ordefeefive Jan. 1, 1982]
reqwrement.saf.s.809.62 @ (a’)(b?’ ©) ,and(e)' Judicial Council Note, 2001: Titles andsubtitles were added. Subsection (1) was
(b) Timelimit. Except as provided in sufh) and s808.1Q  subdividedinto paragraphs (1) (a) through (g).

it it ] ithi Subsection(1) (a) was amended to specify that the no—merit procedure applies
the petition and supplemental petition shall both be filed within 3091Iy to direct appealand that no—merit reports should be filed only when the defend

daysafter the date of the decision or order of the couappleals. antrequests submission of a no~merit report or does not consent to closing the file
; mi i i without further representation by the appointed attarney
(C) .RESponseS tlme IlmnExcept as prov!c;led In sutS), an Subsection(1) (b) creates new counseling andtification requirements for
opposingparty may f”e?- response to the petition and supplemegppointecattorneys. Before filing a no-merit report, the appointed attorney must dis
tal petition as provided in 809.62 (3)within 14 days after the ser cussteichh idtetntified issu?writh th'tehde(fje?dagt apdfetﬁplginfwrfg tht? issulglgaﬂtﬂmr
; o merit. The attorney must inform the defendant of the deferslaptions: file a no-
vice of the supplemental petition. merit report, close the file without filing an appeal or a no-merit report, or file an
(5) NO-MERIT PETITION FOR REVIEW; EFFECT OF MOTION FOR gp?eeg Wittﬂotut the assiitancetof ,ﬁ%DOTi,Ttadff{ﬁur:jsil- Jhet atmmtyﬂforbm the ]
it ; ; ; efendanthat a no—merit report will be filed if the defendant requests submission o
RECONSDE_RATION'. (a) _Petltlon. If @ motion for reconsideration ano-merit report or if the defendant does not consent to closing the file without fur
hasbeen timely filed in the court of appeals unde€8G9.24 (1)  ther representation by the appointed attarriglye attorney must inform the defend
no party may file a petition or a supplemental petition in thantthat, if a no—merit report is submitted, the attorney will furnish copies of the tran

: : . ipt and circuit court case record to the defendant upon request. The attorney must
supremecourt until after the court of appeals issues an order deﬁ%ify the defendant that, if a no—merit report will not be submitted, the attorney will

ing the motion for reconsideration or an amended decision. forwardthe attorney copies of the transcript and circuit court case record to the

e : : : ;- defendanupon request. The attorney must also advise the defesfdhatno—merit
(b) Supplemental petltlonlf a motion for reconsideration in procedureset forth in this section, including the defendanght to file a response

the court of appeals under&09.24 (1)is denied and a petition for to the attorneye no-merit report, and the attorneyight to file a supplemental no—
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23 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.41
meritreport and didavit containing facts outside the recopssibly including con This section comports with constitutional requirements. McCogZaurt of
fidential information, to rebut allegations made in the defensaegponseo the no- Appeals486 U.S. 4291988).
meritreport. A defendant is notequiredto file a response to the no—merit report, but the fact

Subsectior(1) (c) creates a new certification rule that requires the appointed atttitata defendant does not file a response to a no—-merit report is not, by itsdif, a suf
ney to certify that the attorney has complied with the counseling and notificatisientreason to permit the defendant to raise new claims under s. 974.06. Defendants
requirement®f sub. (1) (b). mustshow a siffcient reason for failing to raise an issue in a response to a no—merit

Subsection (1) (d) contains the no—merit report service rule from former sub. (@portbecause the court will have performed an examination of the record and deter
(a) and creates a new transcript and circuit ccase record service rule. The attorneyminedany issues noted or any issues that are apparent to be withaalblarmerit.
mustserve a copy of the no-merit report on the defendétite defendant requests Statev. Allen, 2010 W1 89 328 Wis. 2d 1,786 N.W2d 124 07-0795
acopy of the transcript and circuit court case record, the attorney must forward th& defendant gets review of issues not raised only if the court of appeals follows the
copieswithin 14 days after receipt of the defendanéquest. The attorney must file no—meritprotocol. If the no-merit procedure was followed, titeis irrelevant
astatement in the court of appeals that service has been made on the defendatithetherthe defendant raised his or her claims. He or she got review of those claims

Subsectior(1) (e) contains the response to the no—merit report rule from formiem the court of appeals and is barred from raising them again. If it was not followed,
sub.(1) (a). Subsection (1) (e) also creates a new rule that requires the clerk ofittifesimilarly irrelevant whether the claims were raised. The failuigge them may
courtof appeals to send a copy of the defengdamponse to the no—merit report, Of may not have contributed to the court of appeals’ failure to identify issuegief ar
within 5 days of the filing of the response, to the attorney fiad the no-merit ~ ble merit, but the court of appeals and appellate counsel should have found them and
report. the defendant may not be barred from bringing a motion under s. Sif4h@6no—

Subsection(1) (f) was created to allow the attorney to reply to the defersdanimerit procedure was not followed. Statellen, 2010 WI89, 328 Ws. 2d 1, 786
responseo a no-metit report. The rule allows the attorney to file a supplemental no-V.2d 124 07-0795 ) ! ) )
meritreport and didavit(s) disclosing information that is outside the recordrate If the court of appeals fails to discuss an issue of actuagoatale merit, the
vantto the attorneg no-meritdetermination without violating confidentiality rules. defendanhas the opportunitip file: 1) a motion for reconsideration of the decision
The supplemental report andfigfavit procedure is in accordance wiiCR 20:1.6 undersub. (1); 2) a petition for review with the supreme court; or 3) an immediate s.
(c) (1), which allows disclosures of otherwise confidential communications “to ref74.06motion, identifying any issue ofgwable merit that wasverlooked and, in.
tify the consequences of a clisneriminalor fraudulent act in the furtherance of the latter instance, explaining why nothing was said iresponse to the no-merit
which the lawyets services had been useSCR 20:1.6 (c) (2)which allows discle report. Delay in these circumstances can seldom be justified. Failure of a defendant
sures'to establish a claim or defense on behalf oflaeyer in a controversy between 10 respond to both a no-merit report and the decisicheno-merit report firms up
thelawyer and the client ... or tespond to allegations in any proceeding concerninfj!@ case for forfeiture of anigsue that could have been raised. Staédien, 2010
the lawyer's representation of the client;” aB€CR 20:3.3which requires candor 189,328 Ws. 2d 1 786 N.W2d 124 07-0795
towardthe tribunal.

Subsectior(1) (g) creates a new rule that requires fact-finding upon a retnand
thecircuit courtif the defendang response to the no—merit report and the attosney’
supplemental no—merit report andi@dvit allege facts outside the record; and if the SUBCHAPTERIV
factsalleged by the defendant, if true, would make resolution of the appeal under sub.

(3) inappropriate.

Thesecond sentence in sub. (2) requires the attorney to state, in the nosetizerit APPEAL PROCEDURE IN COUROF APPEALS
of appeal, of the time limit for filing the no—merit report and the calculation used to IN TERMINATION OF ARENTAL RIGHTS
determinethat time limit. The fourth sentence in sub. (2) requires the attorney to file !
astatement on transcript with the clerk, but exempts counsel from serving a transcript CH. 799, TRAFFIC REGULAION,

th rties. The fifth sent in sub. (2 i ton i
g?hgrpearp%?slgﬁ nl (setallte. sentence in sub. (2) requires cotmsetve copies of all MUNICIPAL ORDINANCE VIOLATION, AND

Subsection (2) (a) establishes the time limits if a no—merit report is not preceded PARENTAL CONSENT TO ABORTION CASES

by a postconviction motion. The cross-reference was changed from s. 809.30 (2) (g)
to (e) because only thaiginal transcript and circuit court case record request triggers

the 180-day time limit. . . . .
Subsectior(2) (b) establishes the time limits if a no—merit report follows a postcor$09'40 RU|Q (Appeals In term'n,a,tlon of p.arental . ”ghtsv
viction motion. ch. 799, traffic regulation, municipal ordinance viola -

The 10—day time limit in sub. (4) was changed to 14 days. Please see the comitig, and parental consent to abortion cases). (Am) An
to s. 808.07. [Re Order No. 00-0Zegdtive July 1, 2001] ; i :
Judicial Council Note, 2002: When a no—merit report is filed, s. 809.32 (1) (e)appealfrom an order denying pe_t!tlon_under $48.375 (7)is gow
givesthe person 3@lays after the service of the no-merit report to file a response. TBEN€dbY the procedures specified $0809.105 and an appeal
time limit in sub. (1) (d) is amended to adjust the time within which the attorney mfsom an order or judgment underd8.43is governed by thproce
sendcopies of the transcript and circuit court case record because five days Sh?ﬂ'ﬁess ecified in s809.107
be suficient time for the attorney to make copies and send them to the person. p ) ’ .
amendmenis intended to avoid delay that may occur if the person is not served with (2) An appeal to the court of appeals from a judgment or order

therecord in time to utilize it in preparing a respottsthe no—merit report. [Re Order in a ch.799 traffic regulation or municipal ordinance violation

No. 02-01 efective January 1, 2003] L L . J I
Thisrule is constitutional although it does not secure an indigent convict the ri&f’?semUSt be initiated within the time period specified i8G3.04

to counsel in preparing a petition for revieState vMosley 102 Ws. 2d 636307 and is governed by the procedures specified in869.01 to
N-%Zd 200(19_13%)); et tunder sub. (1) d © dery the riaht 809.26 and 809.50to 809.85 unlessa different procedure is
e“no—merit brief’ requirement under sub. oes not deny the right to couns i i
Stateex rel. McCoy vAppeals Ct.137 Ws. 2d 90403 N.W2d 449(1987). é'xpresslyproy@ed in $s809.41t0 809.43 .
Appellatecounseb closing of a file because of no merit, without defendant (3) Any civil appeal to the court of appeals undab.(2) is
knowingof the right to disagreend compel a no merit report, is ieeftive assistance subjectto the docketing statement requirement &0£.10 (1)d)

of counsel. A defendant must be informed of the right to appeal and to a no m i ; ey
report,but need not be informed oralltate ex rel. Flores 8tate 183 Ws. 2d 587 éﬁdmay be eligible for the expedited appeals program inligie

516 N.W.2d 362(1994). cretionof the court.

The no merit appeal procedure does not apply to appeals regarding terminatiortdistory: Sup. Ct. Order83 Ws. 2d xiii (1978);1979 c. 325.92 (16) Sup. Ct.
of parentatights under s. 809.107. Gloria A.State]195 Ws. 2d 268536 N.w2d  Order,92 Ws. 2d xiii (1979);1979 c. 17%.53, 1979 c. 3551981 c. 396:.252 Sup.

396 (Ct. App. 1995)95-0315 Ct. Order 130 Ws. 2d xi xix ((1986); Sup. Ct. Ordet31 Ws. 2d xv (1986); Sup.

Togethersub. (4) and s. 977.05 (4) (j) create a statutornot constitutional, right  Ct- Order 136 Wi, 2d v xxv ((1987);1991 a. 2631993 a. 3951995 a. 77Sup. Ct.
to counsel in petitions for reviewrovidedcounsel does not determine the appeal t rldero. 00-02 2001 WI 39, 242 \i. 2d xxvii; SupCt. Order No02-01 2002
be without merit. If counsel fails to timely file a petition fi@view the defendant 20, 255 Vis. 2d xiii. . ) .
may petitionfor a writ of habeas corpus and the supreme court has the power to alloyudicial Council Committee’s Note, 1978Rule 809.40 establishes the time peri
latefiling. Schmelzer wiurphy, 201 Ws. 2d 246548 N.W2d 45(1996),95-1096  00S for appealing in a misdemeanor case or Chapter 48, 51 or 55 case or seeking post

Whena defendans’ postconviction issues habeen addressed by the no merit pro convictionrelief in a misdemeanaase pursuant to s. 974.02 (1). It also makes the
cedureunder this section, the defendant may not agaise those issues or other Procedureset forth in Rules 809.30 to 809.32 apply to these types of cases.
issuesthat could have been raised in a previous postconviction motion under sRules809.41 to 809.43 establish special procedures for appeals that may be heard
974.06,absent the defendant demonstrating ficsefit reason for failing toaise LY One appellate judge. The appeal time perio@hiapter 299, trét regulation and
thoseissues previously State vTillman, 2005 WI App 71281 Ws. 2d 157696 municipalordinance violation cases, are found iBG8.04. [Re Order fctive July
N.W.2d 574 04-0966 1, 1978] , . ‘

A convicted defendant could not be faulted for his reliance on his apmeiiate Judicial Council Committee's Note, 1979Sub. (2) is repealead recreated to
sel'sassertion in the no-merit report that there were no issuesuatie meritvhen ~ Placeinto it for purposes of clarity the appropriate reference in Chapter@agin
therewas apotential appellate issue that was also not identified by appellate cof}d the a_\plpe_al time periods forbChapt_er 7%9f|traégu_|atlons, and municipal ordi
review. In that case the defendant had shavsuficient reason for failing to raise Nance violations cases. No substantive change is intended. [Re @edtvedan.

; ; : 1, 1980
the issue in a response to the no—merit report and was not procedurallyfimanred * -l . . L .
raisingthe issue of aentence being illegally increased. Stafeovtier 2006 WI App Judicial Council Note, 2002: Sub. (1) is repealed to eliminate confusing cross-—
11, 289 Wis. 2d 179709 N.W2d 893 04-3189 referenceso appeal procedures under Subchapter Ill. Appeals under former sub. (1)

A defendant constitutional righto efective representation for the purpose ofwer%fn# are ggverned by the proceduressng09.30 to 809.32. [Re Order No.
exercising the right to directly appeal a conviction did not require postconvictiQg—01effective January 1, 2003 ]
counsetlo offer the defendant the option of a “partial no—merit” report on any poten
tial issues remaining after the defendant declined for strategic reasons to pursu839.41 Rule (Motion for 3—judge panel or hearing in

issuehaving aguable merit. The U.S. Constitution requires only that “an indigent’ e
appeabill be resolved in a way that is related to the merit of that appeal.” Fordqpunty of orlgln). (1) MOTION FOR3-JUDGEPANEL. If an appel

Holm, 2006 WI App 176296 Ws. 2d 19, 722 N.W 2d 609 02-1828 lant or a petitioner requesting the cooftappeals to exercise its
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supervisonjurisdiction or its original jurisdiction to issue prerog allow the waiving of filing of briefs. The rule is brought into conformity with that
ative writs or its appellate jurisdiction to grant petitions for leave®'icy. [Re Order dctive Jan. 1, 1980]

to appeablesires the matter to be decided by a 3-judge panel, i) 43 Rule (Number of briefs). (1) A person shall file 10
appellantor petitioner shall file with the copy of the notice Okgpies of a brief and appendix in the court of appeals, or the num
appealequired by s309.10(1) (a) or with the petition requesting perthat the court directs, arshall serve 3 copies on each party
the court to exercise its supervisamiginal, or appellate jurisdic | the opposing party is not represented by counsel, only one copy
tion, a motion for &3-judge panel. Any other party must file gyeedhe served on that party

motionunder this rule for 8-judge panel within 14 days after-ser (2) A person who is found indigent under844.29and who

vice of the notice of appeal or withe response to the petition.; 5 represented by counsel sHa# 3 copies of a brief and

The failure to file a motion under this rule waives the rigit gpendixin the court of appeals and shall serve one copy on each
e

requesthe matter to be decided by a 3—judge panel. A motion igh A prisoner who has been granted leave to proceed without
a 3-judge panel in a case in which the state is a party shall als aymenbf fees under 814.29 (Im)and who is not repre

:errgse dgﬁ:g ttglfhaettrgglﬁ)gnec\/?tﬁlﬂ'l ﬂ;l’ §i%t;t%rrn§gr3iigeral may fil ntedby counsel shall file 3 copies of a brief or appendix in the
P y T courtof appeals and shall serve one copy on each. party
(2) DECISIONON MOTION FOR3-JUDGEPANEL. The chief judge  History: Sup. Ct. Orde83 Ws. 2dxiii (1978); Sup. Ct. Ordetl64 Ws. 2d xxix
may change or modify his or her decision on a motion that the mg#©91);Sup. Ct. Order Nd©00-02 2001 WI 39, 242 \ig. 2d xxvii.

i i i i icj dicial Council Note, 2001: Subsection (1) was revised to simplify statutory
terbe decided by a3 JUdge panel at any time prior to a deCIS|9 uage.The last sentence in sub. (1) reduces the number of copies required for a

on the merits of the appeal or petition. pro separty Subsection (2) was revised to simplify the language and to specify that
(3) THREE-JUDGEPANEL ON COURT'SOWN MOTION. Whether or thissection applies only foro separties. [Re Order No. 00-0ZFesttive July 12001]

not a motion for a 3—judge panel has been fitbé, chief judge

may order that an appeal petition be decided by a 3—judge panel SUBCHAPTERV

atany time prior to a decision on the merits of the appeal or peti

tion. DISCRETIONARY JURISDICTION PROCEDURE IN
(4) MOTION FORHEARING IN COUNTY OFORIGIN. If anappellant COURT OF APPEALS

desiresthat the appeal be heard in the county where the case or

actionoriginated Ur.]der §52.31 (3)the appellant shall file with 809.50 Rule (Appeal from judgment or order not

the copy ofthe notice of appeal required by8§9.10 (1) (2R appealable as of right). (1) A person shall seeleave of the
motion requesting a hearing in the county of origin. Any othefourt to appeal a judgment or order not appealable as of right
partymust file a motion requesting a hearing in¢benty of ori  nders.808.03 (1)oy filing within 14 days after the entry of the
gin within 14days after service of the notice of appeal. The failujgdgmentor order a petition and supporting memoranduranyf

to file a motion under this subsectivraives the right to request The petition and memorandurmombined may not exceed 35
the appeal be heard in the county where the case or action ofigigesf a monospaced font issed or 8,000 words if a proportional

naHt_ed. Sup. Ct. Order3 Ws. 20l xi (1978); Sup. Ct. Orced2 W, 2d xii seriffont is used. The petition shall contain:

istory: Sup. Ct. Orde S. Xiii ; Sup. Ct. Or S. Xiii . .
(1979); Sup. Ct. Orderl04 Ws. 2d xi (1981); Sup. Ct. Order 1518A2d xvii (1989); (a) A statement of the issues presented by the controversy;
1993a. 486 Sup. Ct. Order NdD0-02 2001 WI 39, 242 \ig. 2d xxvii. (b) A statement of the facts necessary to an understanding of

Judicial Council Committee’s Note, 1979Sub. (3) is created to clarify that the issues:
chief judge of the Court of Appeals has the authority to order that an appeal be decma% ! . . .

by a 3-judge panel after it has initially been assigned to a single Court of Appeals(C) A statement showing that review of the judgment or order
judge. This authority of the chief judge may be exercised at any time prior to-a dei?hmediatelyrather than on an appeal from the final judgment in

sionon the merits of the appeal by the single Court of Appeals judge to tigom . . ' : .
appeawas originally assigned. [Re Ordefegttive Jan. 1, 1980] the case or proceeding will materially advance the termination of

Judicial Council Committee’s Note, 1981Rule 809.41 is amended to harmonizethe litigation or clarify furthemproceedings therein, protect a party

with ch. 192, Laws of 1979. . . L . .
Sub. (1) is amended to apply the procedure for requesting a 3-judge panelf{o?m SubS’[&_lﬂtlﬁJ or(ljrre_p_arabl_e '”Juf"?f Cl.anf_y andlssue of general
appealdo other proceedings in the types of case specified in s. 752.31 (2). The HigPOrtancein the administration of justice; an

is also amended to require that if the motion for 3—judge panel is in a cabien (d) A copy of the judgment or order sought to be reviewed.
the state is a party the motion must be served upon the attorney general asalivell as

personsf record. If the districattorney files the motion for 3-judge panel, the dis  (2) An opposing party in circuit court shall file a response with
trict at;ocrj'ney {nust servg tth?hmotio? on the attorney general. The attorney generglipportingmemorandum, if anyithin 14 days after theervice
given7 days to respond to the motion. S ;

The rule is further amended to require that the motion for 3—judge panel be fi%ﬁ the petition. The r_eSponse and memorandum combined may
with the copy of the notice of appeal required to be sent to the clerk obtineof ~ Not exceed 35 pages if a monospaced font is used or 8,000 words

%ppelalim?% Rule 8,(39-10 t(1) (a) and not with the origimatice of appeal filed with if a proportional serif font is used. Costs and fees may be awarded
eclerk of the circuit court. ; - > ‘
Subs.(2) and (3) are amended to clarify tiair provisions may apply to both an againstany party in a petition for leave to appeal proceeding.

appealand a petition requesting the exercise of supervisory jurisdiction or original (3) If the court grants leave to appeal, the procedures for

jurisdictionto issue a prerogative writ. i i i c
Section 752.31, as amended by ch. 192, Laws of 1979, prdeidasearing in appealsfrom final JUdgments are appllcable to further proceed

the county of origin for appeals but not for other proceedings such as a petitionid@S in the appeal. The entry of the order granting leave to appeal

supervisorywrit or original jurisdiction prerogative writ. Sub. (4) is created to set ofigsthe effect of the filing of a notice of appeal. The court may
in a separate subsection of Rule 809.41 the procedure to request that abapp B P ; P . :
heardin the county where a case or action originated as authorized under sub. 75 gcifytheissue or issues that it will review in the appeal. If the

(3). The creation of this separate subsection makes no substantiveicttaegeior ~ courtgrants leave to appeal, the petitioner shall file a docketing
procedurethat was contained in Rule 809.41 (1). The rule requires thatdtien  statementf required by $809.10 (1) (d)identifying the issues to

for hearing in county of origin be filed with the copy of the notice of appeal requir . f . . -

to be sent to the clerk of the court of appeals under Rule 809.10 (1) (a). Be reviewed in the appeal. The dockestatemenshall be filed

Rule809.41 is alsamended to clarify that the appeal or petition is decided rathevithin 11 days aftethe date of the order granting the petition for
thanheardas oral ggument may not occur in all matters filed in the court of appealgagyeto appeal
[Re Order efective Jan. 1, 1982] - - . .

Judicial Council Note, 2001: Titles were addedThe time limits in sub. (1) and (4) A person filing a petition under this section shall append

sub.(4) have been changed from 7 toahd 10 to 14 days. See the comment to g0 the petition a statement identifying whether the petition is pro
808.07.[Re Order No. 00-02 fefctive July 1, 2001] ducedwith a monospaced font or with a proportional serif font.
g lf produced with a proportional serif font, the person shall set forth
theword count of the petition.
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii

809.42 Rule (Waiver of oral argument). The appellant an
respondenin an appeal under 852.31 (2)may waive oral &u-

ment,subject to approval of the court. (1979); Sup. Ct. Orderl51 Ws. 2d xvii (1989); Sup. Ct. Ordet64Wis. 2d xxix
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii ~ (1991);Sup. Ct. Orderl71 Ws. 2d xxxv (1992); Sup. Ct. Order N&8—2Q 179Wis.
(1979). 2d xxv; Sup. Ct. Order N@0-02 2001 WI 39, 242 \i§. 2d xxvii; Sup. Ct. Order No.

Judicial Council Committee’s Note, 1979This rule is amended to deletedan 02-01, 2002 WI 120, 255 \®. 2d xiii.
guageauthorizing an appellant and respondentvéive the filing of briefs in an Judicial Council Committee’s Note,1978: Section 808.03 (1) makes only final
appealto the Court of Appeals. The Court of Appeals as a consjséiay does not  judgmentsand final orders appealable as of right. All other judgnemisorders are
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25 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.61

appealablenly in the discretion of the court. This section provitiesprocedure for Ct. Order 171 Ws. 2d xxxv (1992); Sup. Ct. Order N&8-2Q 179 Ws. 2d xxv; Sup.

askingthe court to permit the appeal of a nonfinal ardEne issue of whether the Ct. Order No.00-02 2001 WI 39, 242 \i¢. 2d xxvii.

courtshould hear the appeal is presented to the court by patitibrboth parties Judicial Council Committee’s Note, 1981Sub. (1) isamended to reflect the pro

giventhe opportunity of submitting memoranda on the question. The standardscedurefor issuance of a prerogative weitirrently followed by the court of appeals

which nonfinal judgments or orders should be reviewed immediately are set forthaimnd to alert attorneys to the correct procedure to be folloRete 809.51 governs

5.808.03 (2) and araken from the American Bar Associat®iStandards of Judicial the procedures for seeking a petitifam supervisory writ or original jurisdiction pre

Administration,Standards Relating to Appellate Courts, s. 3.12 (b). [Re Orféer ef rogativewrit in the court of appeals. [Re Ordefeetive Jan. 1, 1982]

tive July 1, 1978] Judicial Council Note, 2001: The time limit in sub. (2) was changed from 10 to
Judicial Council Committee’s Note, 1979:Sub. (1) (c) is amended to conform 14 days. See the comment to s. 808.07. [Re Order No. 00fe@f\af July 1, 2001]

with 808.03 (2)b), which sets out the standards created by fkedfsin Legislature  The court of appeals abused its discretion by ordering aairant one day after

for appeals to the Court of Appeals by permission. A drafting error in the origingk petition for a writ was filed and served. State ex rel. Breisfilwaukee County

preparation of chapter 809 replaced the word “or” found in 808.03 (2) (b) with tgrcuit Court,91 Ws. 2d 833284 N.W2d 102(1979).

word “and”, which results in a party having to show in a petition to the Court of 1 o6t of appeals does not have jurisdiction to entertain original actions unre

Appealsfor the court to assume discretionary jurisdiction that granting such a petitige 415 its supervisory or appellate authority over circuit courts. State ex rel. Swan

will protect a party from both substantial “and” ireparable injatiyer than meeting \, Elections Boardl133 Ws. 2d 87 394 N.W2d 732(1986
justone of the Zriteria, as was the intention of theésébnsin Legislature. [Re Order V- : d ’ ! ’ ( )

effectiveJan. 1, 1980] . .

Judicial Council Note, 2001: The time limits in subs. (1) ar@) were changed 809.52 Rule (Temporary relief). A petitioner may request
from 10 to 14 days. Please see the comrteest 808.07. Subsection (3) specifiesin a petition filed under $809.500r 809.51that the court grant
thatthe court may grant discretionary review on specified issues. Thisodifees : : ; . i
Feddersv. American Family Mut. Ins. Ca230 Ws. 2d 577601 N.wad seict.  lemporaryrelief pending disposition of the petitioithe court or
App. 1999),99-1526 which held a grant of leave to appeal from a nonfinal order @t judge of the court may grant temporary relief ugi@nterms and
judgmentdoes not authorize cross-appeals as of right from the same or from anotgnditionsit considers appropriate.
nonfinal order or judgment; cross—appesadsjuire a separate petition for leave to History: Sup. Ct. Ordei83 Ws. 2d xiii (1978);1981 c. 39(5.252

appeal{Re Order No. 00-02 fefctive July 1, 2001] Judicial Council Committee’s Note,1978: Rules 809.51 to 809.52 incorporate

Judicial Council Note, 2002: Subsection (3) is amended to clarify the docketing, 1ne ryles for the first time the procedures to be followed when the court is asked

statementequirements following the grant of a petition for leave to appeal a non= e ; e : h L
final order [Re Order No. 02-01 fefctive January 1, 2003] o exercise its supervisory jurisdiction. For an excellent discussion of original and

g . sypervisonyjurisdiction of the Supreme Court and the distinction between seem
Qr&celea\tle ttt)happetal is granted, a c:pfss—fap;l)eal fr;)m the slamFe anterloqutory Of# 'opinion by Justice tkhem in Petition of Heil, 230 W. 428, 284 N.W42
or judgment in the action requires a petition for leave to appeal. Feddenetican (1939) To a lage degree the procedures specified in 208.\123, 229 N.\W643
Family Mutual Insurance C&30 Wss. 2d 577601 N.W2d 861(Ct. App. 1999),  (1930)are followed, but some of the features of Rule 21, FRAPincluded.
99-1526 . ) L Thereare a number of changes, howet@m prior procedures. The partiestie
A person who is granted leaveappeal a nonfinal order is limited solely to those, ction or proceeding in the trial court muse made respondents in the Court of
issuesoutlined in the petitioro the court of appeals. StateAufderhaar2004 Wi appeaishecause they in most cases are the real parties in interest. Usually the judge
App 208 277 Ws. 2d 173689 N.W2d 674 03-2820 Reversed on other grounds. yhose order is being challenged has no direct interest in the outcome and should not

Statev. Aufderhaar2005 W 108283 Ws. 2d 336700 N.w2d 4 03-2820 beforced to appear but magf course, do so. The Attorney General must also be
InterlocutoryAppeals in Visconsin. Bwers, Amold, Ess-Mattner &Levenson.  servedin certain cases such as declaratory judgments involving the constitutionality
Wis. Law. July 1993. of a statute or arising under Chapter 227, the administrative procedure act.
_ Thepetition must be filed with the clerk rather than being submitted ex parte to a
809.51 Rule (Supervisory writ and original  jurisdiction judgeof the court. By virtue of the requirement that the petition be filed, it must pre

. d . viously have been served on opposing parties as required by s. 809.80. The initial
to issue prerogative writ). (1) A person may request the actionof the court will be to direct the respondentamswer the petition rather than

courtto exercise its supervisory jurisdiction or its original juristo issue an order to show cause why the relief requested should gaanted. [Re
diction to issue a prerogative writ over a court and the presidifgfier efective July 1, 1978]

judge,or other person or body filing a petition and supporting
memorandum.The petition and memorandum combined may not

exceed35 pages if a monospaced font is used or 8,000 words if a SUBCHAPTERVI

proportional serif font is used. The petitioner shall name as

respondentshe court and judge, or other persorbody and all APPELLATE PROCEDURE IN SUPREME COUR
other partiesn the action or proceeding. The petition shall-con

tain: 809.60 Rule (Petition to bypass). (1) A party mayfile

(a) A statement of the issues presented by the controversyyith the supreme court a petition to bypass the court of appeals

(b) A statement of the facts necessary to an understandin@'$fsuanto s.808.05no later than 14 days following the filiruj
the issues; he respondens brief under s809.190r response. The petition

(©) The relief sought: and mustinclude a statement of reasons for bypassing the court of

o appeals.
(d) The reasons why the court should take jurisdiction. (2) An opposing party may file a response to feition

(2) Thecourt _maydeny the pet_ition ex parte or may order thWithin 14 days after the service of the petition.
respondents to file a response with a supporting memorandum, i 3) Thefiling of the petition stays the court of appeals from
any, and may order oral gument on the merits of the petltlon.taking under submission the appeal or other proceeding.

The response and memorandwombined may not exceed 35 " .
pagesf a monospaced font issed or 8,000 words if a proportional, (4) Thesupreme court may grant the petition upon such eondi
nsas it considers appropriate.

serif font is used.The respondents shall respond with supportir{tf’

memorandunwithin 14 days after service of the ordérrespon (5) Uponthe denial of the petition by the supreme court the
dentmay file a letter stating that he or she does not intend to fagpealor other proceeding in theourt of appeals continues as
a response, but the petition is not thereby admitted. thoughthe petition had never been filed.

(3) Thecourt, upon a consideration of the petition, responsq§§i§9'syljplscuf 'Ogge?ﬁg)'gﬁggsz'o%dlw(é§7§2{25&’_)'2?;<32ﬁ5104 Ws. 2d x

supportingmemoranda angigument, may grant or deny the peti  judicial Council Committee’s Note, 1981: The amendment to sub. (1) estab
tion or order such additional proceedings as it considers approfifestime period[s Rfor (;iliggrfa ‘t:)typaSJs petitiolg g>2 ]discourageaﬁﬂee petition for dil
; ; ; ypurposes. [Re Orderfettive Jan. 1,
ate. C.:OStS and fees may be awarded against any party in a writ 6 udicial Council Note, 2001: The time limits in subs. (1) and (2) have been
ceeding. changedrom 10 to 14 days. Please see the comment to s. 808.07. [Re Order No.
(4) A person filing a petition under this section shall apperff§-02efiective July 1, 2001]

to the petition a statement identifying whether the petition is pr .
ducedwith a monospaced font or with a proportional serif fonf?9-61 Rule (Bypass by certification of court of

If produced with a proportional serif font, the person shall set foARP€&IS or upon motion of supreme court). ~ The supreme
theword count of the petition. courtmay take jurisdiction of an appeal or other proceeding in the

History: Sup. Ct. Ordei83 Ws. 2d xiii; Sup. Ct. Orderl04 Ws. 2d xi (1978); Court of appeals upon certification by the caifrappeals or upon
Sup.Ct. Order 151 Ws. 2d xix (1981); Sup. Ct. Ordei64 Wis. 2dxxix (1991); Sup. the supreme cours’ own motion. The supreme court may refuse
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809.61 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 26
to take jurisdiction of an appeal or other proceeding certified to it 3. The question presented is fiattual in nature but rather
by the court of appeals. is a question of law of the type that is likely recur unless
Htiftory: Sup. Ct. %rdsﬂf \st. th_i xiii ($978)- sential val X _resolvedby the supreme court.
T 53 rtificat i t t , S . ; .
o eS8 s acsmay " "® ™™ (d) The cour ofippeals' decision is in conflct with coniroling

Whenconfronted with a direct conflict between a decision of the state suprepinionsof the United States Supreme Court or the supreme court
courtand a later decision of the U. S. Supreme Court on a matter of federdddaw ) i
courtof appeals may certify the case to the state supreme court under s. 809.62" other court of appeals’ decisions.

it does not, or certification is not accepted, the supremacy clause of thedis8tu (e) The court ofappeals’ decision is in accord with opinions

tion compels adherence to U. S. Supreme Court precedent on matters of federal
althoughit means deviating from a conflicting decision of the state supreme cotfﬁvfhe supreme court or the court of appeals but due to the passage

Statev. Jennings2002 WI 44 252 Wis. 2d 228647 N.W2d 142 00-1680 of time or changing circumstances, such opinions arefope
Discretionaryreview by the Wsconsin supreme court. Pokrass, WBB Marchreexamination.
1985.

(2) CoNTENTSOF PETITION. Exceptas provided in s309.32

809.62 Rule (Petition for review). (1g) Derinmions, In  (4), the petition must contain:
this section: (@) A statement of the issues the petitioner seeks to have
(a) “Adversedecision” means a final order or decision of theeviewed,the method or manner of raising the issues in the court
courtof appeals, the reswf which is contraryin whole or in part, of appeals and how the court of appeals decided the issues. The
to the result sought in that court by any party seeking review statemenbf issues shall also identify angsues the petitioner
(b) “Adverse decision” includes the court of appeals’ denial §8€kSto have reviewed that were not decided by the court of
or failure to grant the full relief sought or the courtagipeals’ apPpeals. The statement of an issue shallde@med to comprise
denialof the preferred form of relief. every su_bS|d|ary issue as determined by the court. If deemed
(c) “Adverse decision” does not include a pastyisagree appropriateby the supremeourt, the matter may be remanded to
mentwith the court of appeals’ language or rationale in grantiff§€ court of appeals.
a party’s requested relief. (b) A table of contents.
(1m) GENERAL RULE; TIME LIMITS. (&) A party may file with (c) A concise statement of the criteria of s(ilv) relied upon:
the supreme court a petition for review of an adverse decisiontofsupport the petition, or in the absence of any of the criteria, a
the court of appeals pursuant t0898.10 concisestatemenof other substantial and compelling reasons for

(b) If a motion for reconsideration has been timely filed in the&VIEW.
courtof appeals under 809.24 (1) no party may file a petition  (d) A statement of the case containing a description of the
for review in the supreme court until after the court of appeaiatureof the case; the procedural status of the case leaditoy up
issuesan order denying the motion for reconsideration or ahe review; the dispositions in the circuit court and court of
amendediecision. appealsand a statement of those facts not included in the opinion
(c) If a motion for reconsideration is denied and a petition farf the court of appeals relevant to the issues presented for review
review had been filed before the motifor reconsideration was with appropriate citation to the record.

filed, and if the time for filing a response to the petition had not (e) An agumentamplifying the reasons relied on to support

expiredwhen the motion for reconsideration was filed, a respongg petition, arranged in the order of the statement of issues pre

to the petition may be filed within 14 days of the order denying tignted. All contentions in support of the petition mbstset forth

motion for reconsideration. in the petition. A memorandum in support of the petition is not
(d) If the court of appeals files aamended decision in permitted.

responséo the motiorfor reconsideration under&09.24 (1) any ; U ; .

party who filed a petition for review prior to the filing of the () An appef“i"x contalnl_ng, In the following order:

motion for reconsideration must file with the clerk of wpreme 1. The decision and opinion of the court of appeals.

courta notice dfrming the pending petition, a notice withdrawing 2. The judgments, orders, findings of fact, conclusions of law

the pending petition, or an amendment to the pengietition andmemorandum decisions of the circuit court aadinistra

within 14 days after the date of the filing of tbaurt of appeals’ tive agencies necessary for an understanding of the petition.

amendediecision. 3. Any other portions of the record necessary for an under
(e) After the petitioning party files a noticefiaming or with-  standingof the petition.

drawing the pending petition or an amendment to the pending 4 A copy of any unpublished opinion cited unde3a9.23

petition under par(d), the responding party must file a responsgy) (a)or ().

to the notice or amendment within fys after service of the

noticeor amendment. The response may be lon of the CASES. Subsectioli2) does not apply to a petition for review of an

respondingparty’s earlier response or a new response. A »
(F:)Lr) CR%r)EmZ FOR GRANTINF()B REVIEW. Su remepcourt review appt_aalthat IS governed_ by 809.105 A petition governed by that
: P %ectlonshall comply with s809.105 (1).

is a matter of judicial discretion, not of right, and will be grante
only when special and important reasons are presented. The fol(2r) APPLICATIONTO TERMINATION OF PARENTAL RIGHTS CASES.
lowing, while neither controlling nor fully measuring theurts ~ 1his section applies to petitions for review of an appeal under s.

(2m) INAPPLICABLE TO PARENTAL CONSENT TO ABORTION

discretion,indicate criteria that will be considered: 809.107 except as provided in 809.107 (6) (f)
(a) A real and significant question of federal or statpstitu (3) ReEsPONSETO PETITION. Except as provideth sub.(1m)
tional law is presented. ands.809.32 (4)and(5), an opposingarty may file a response

(b) The petition for review demonstrates a need for tHg the petition within 14 days after the service of the petition. If
supremecourt to consider establishing, implementing or changn Unpublished opinion is cited undergéf9.23 (3) (apr (b), a
ing a policy within its authority copy of the ‘opinion shall be provided in an appendl)_< to the
(c) A decision by the supreme court will help develop, clarifffSPonseIf filed, the response may contain any of ibéowing:
or harmonize the layand (@) Any reasons for denying the petition.
1. The case calls for the application of a new doctrateer ~ (b) Any perceived defects that may prevent ruling on the mer
thanmerely the application of well-settled principles to the fadts of any issue in the petition.

tual situation; or (c) Any perceivednisstatements of fact or law set forth in the
2. The question presented is a novel one, the resolutionpefitionthat have a bearingn the question of what issues properly
which will have statewide impact; or would be before the court if the petition were granted.
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27 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.62

(d) Any alternative ground supporting the courtapipeals “CombinedResponse and Petitidor Cross—Review The time
resultor a result less favorable to the opposing party than thiatits set forth in sub(3m) shall apply The response portiaf
grantedby the court of appeals. the combineddocument shall comply with the requirements of

(e) Any other issues the court may need to decide if the petitioos(3) and(4). The cross-review portion of the combined docu
is granted, in which case the statement shall indicate whether fitent shall comply with the requirements of suli) and (4),
otherissues were raised before the court of appeals, the methog)@epithat the requirement of suf2) (d) may be omitted. The
mannerof raising the issues the court of appeals, whether thecross—reviewportion shall be preceded by a blank white cover
courtof appeals decided the issues, and hovethet of appeals A signature shall be required onlythé conclusion of the cross-
decidedthe issues. review portion of the combined document.

(3m) PEeTITION FOR CROSS-REVIEW. (2) When equired;time (5) EFFECTONCOURTOFAPPEALSPROCEEDINGS. Except as pro
limit. A party who seeks to reverse, vacate, or modify an advewégedin s.809.24 the filing ofthe petition stays further proceed
decisionof the court ofappeals shall file a petition for cross-ingsin the court of appeals.
review within theperiod for filing a petition for review with the  (6) ConbITIONS OF GRANT OFREVIEW. The supreme court may
supremecourt, or 30 days after the filing of a petition for reviewgrantthe petition or the petition for cross—review or baffon
by another partywhichever is later suchconditions as it considers appropriate, including the filing of

(b) No cioss—petition equired 1. A petition for cross-review additionalbriefs. If a petition is granted, the parties cannot raise
is not necessary to enakde opposing party to defend the couror ague issuesot set forth in the petition unless ordered other
of appeals’ ultimate result asutcome based on any groundwiseby the supreme court. The supreme court may limisgwes
whetheror not thaiground was ruled upon by the lower courts, @& be considered on reviewif the issues to be considered on
long as the supreme cowgtacceptance of that ground would noteview are limited by thesupreme court and do not include an
changethe result or outcome below issuethat waddentified in a petition and that was left undecided

2. A petition for cross—review is not necessary to enahle by the court of appeals, the supreme court shall remanib st
opposingparty to assert grounds that establish the maright to to the court of appeals upon remittifuunless that issue has
aresult that is less favorable to it than the result or outcome régcomemoot or would have no fefct.

deredby the court of appealsut more favorable to it than the History: Sup. Ct. Orde83 Ws. 2d xiii (1978); Sup. Ct. Orde82 Wis. 2d xiii
resultor}/ outcome that n?ip ht be awarded to the petitioner (1979);Sup. Ct. Orderl04 Ws, 2d xi (1981)1991 a. 2635up. Ct. Order N&3-20
9 p 179Wis. 2d xxv;1993 a. 395Sup. Ct. Order NdD0-02 2001 Wi 39, 242 4. 2d

(c) Rights and obligations of parties party seeking cross— i Sup. Ct. Order N2~ 04 2002 W1 120, 255 W, 24 xil, Sup. Ct. Order No.
\ A . . . — , filed 7-30-08, —1-09; Sup. Ct. Order —loandsup.
review has the sameghts and obligations as a party seeking; order No.0s-182009 Wi 4, 31 Wis. 2d xxix: 2009 a. 25180 Sup. Ct. Order

reviewunder ch809, and any party opposing a petition for crossno. 10-01and Sup. Ct. Order Na0-02 2010 Wi 42, 323 \#. 2d xxiii.
review has the same rights and obligationgqmrty opposing Judicial Council Committee’s Note, 1979:The caption ofRule 809.62 is
review. amendedo more properly describe tfienction of the Supreme Court in reviewing
) . decisionsof the Court of Appeals.
(4) FORM AND LENGTH REQUIREMENTS. (@) The petitiorfor Rule809.62 (5) [7] is created to protect the review rights of all parties to a review
reviewandresponse, if amyshall conform to $809.19 (8) (b)and in the Supreme Court by creating a cross-review provisiom fdecision being

e 0 : reviewedby the Supreme Court similar to the cross—appeal provision for a judgment
(d) asto form and certification, shall be as short as possible, agidrder being appealed to the Court of Appeals from a trial court found in Rule

may not exceed 35 pages in length if a monospaced font is u§eel10(2) (b). New sub809.62 (5) gives a party the ability to file for cross—review

i i i i i th the Supreme Court up &n additional 30 days from the filing of a petition for
or 8,000 words if a proportlonal serif font is used, exclusive (\r'sgviewby another party to the decision rendered by the Court of Appeals. [Re Order

appendix. The petition for review and the response shall ha¥@ectiveJan. 1, 1980]
white front and baclcovers, and a party shall file 10 copies with Judicial Council Committee’s Note, 1981Rule 809.62 is amended to regulate
theclerk of the supreme court theform, contents and length of petitions for revielihhe amendments are intended
| . ) . . to focus the petition for review on the criteria promulgated by the supreme court for

(b) Electronic petition for eview An attorney filing gpetition  grantinga petition for reviewto facilitate the dicient and efective considerationf

for review under this rule shall file with the clerk of the suprenige petition b¥;he supreme court, ?r?d to df"e'f?w'oﬂ that may ?edused by the
e - f premecourt Tor consideration o e merits after review Is granted.

courta _copy of the petition for review or response !n eIeCtl’On?ESub.(l) incorporates criteripromulgated by the supreme court for granting a peti
form using the procedure unde889.19 (12)and may file a copy tion for review In re Standards to Review Petitions to Appg&IWs. 2d xiii, 268
of an appendixo the petition for review or response in electronit-W.2d xxviii (1978).

. _ Sub.(2) regulates the contents of the petition. Sub. (2) (a) requires that the petition
form using the procedurender s809.19 (13) A self-represented containa statement of the issues presented for reviemethod or manner dis:

partyis not required to file an electroniopy of the petition for ing the issues in the court of appeals, and how the court of appeals decided the issues.

reviewor response, but may do so as provided for in this subsé@”estp‘é“ﬂing'yst!ib- (6), f°’mﬁ"y.SUb- ), 1s ame“‘{ed 10 E{ﬁ‘.’id&tha‘ tift.the Peltition

: . : IS granted, the petitioner cannot raise guarissues not set forth in the petition unless
tion. NON‘_"FhStandmg _S- 801.17 (9) m1'18 _(9)' the _papecopy orderedotherwise by the supreme court. The supreme court may limit the issues to
of the petition for review oresponse remains thefiofal court beconsidered on reviewrhese amendments establish that the parties are limited
record. An attorney who lacks technological capability to compl, e issues raised in the petition, but the supreme court may order the pargeg to ar

. . . X . . suesnot raised. Likewise, the supreme court may limit the issues to be reviewed.
with this subsection may file a motion undeB@9.14for relief The petition informs the supreme court as to whether an issue had been raised in the

from the electronic filing requirements at the time #iorney courtof appeals. If an issueas not raised in the court of appeals, then it is left to

files the paper petition for reviewAn attorney shall show good thejudicial discretion of the supreme court asvteether it will grant the petition so
. . X . . asto allow the issue to be raised in the supreme court.
causewhy it is not feasible to file a copy of the petitionre¥iew Sub.(2) (c) requires that the petition contaitoncise statement of the criteria of

electronically. sub. (1)reliedupon to support the petition, or in the absence of any of the criteria, a
NOTE: The correct cross—refeence is showrn brackets. Corrective legisla ~ concise statement of other substantial emipellingreasons for reviewSupreme
tion is pending. courtreview is a matter of discretion. The supreme court has promulgated the criteria

. . asguidelines for thexercise of its discretion. In the absence of one of the criteria,
(c) Effect of electnr]lc filing. Except as provideid $.809.80  the supreme court mayanta petition for review if the petitioner establishes other
(3) (e), the date on which the clerk receives the pappies of the substantiabnd compelling reasons for revieWhe amendment requires that the-peti

petition for review shall be thefifial date of filing of the petition tionereither state criteria relied upon or in the absence of any of the criteria, state other
substantiaind compelling reasons for reviewhe burden is on the petitioner to

for review Transmitting the electronic copy of a petition folexpiicitly define the other substantial and compelling reasons for review
review does not satisfy the filing requirements of this section.  Sub.(2) (d) requireshat the petition contain a statement of the case containing a
. P . . descriptionof the nature of the case, the procedural stattiseofase leading up to
) (d) T|m|r_19 of electonic f"'ng' The eleCtromc_ copy of the petl thereview the dispositions in the trial court andurt of appeals, and a statement of
tion for review and response shall be electronically transmitted @bsefacts not included ithe opinion of the court of appeals relevant to the issues
or before the date that the paper petition for review and respopigented for reviewsith appropriate references to the record. The opinion of the
is filed courtof appeals must be included in an appendix to the petition. Consegjfiémtly
IS filed. opinionof the court of appeals sets forth a complete statement of the facts relevant

(4m) COMBINED RESPONSEAND PETITION FOR CROSS-REVIEW, 10 the issues presented for revjehe petition for reviemeed not restate those facts.

: e petition need only state those facts not incluitetthe opinion of the court of
Whena party elects both to submit a response to the petition g@ ealsrelevant to the issues presented for revieWhe statemerof facts must

review and to seek cross-revigwts submission shall be titled includeappropriate references to the record.
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809.62 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 28

Sub.(2) (e) provides that the petition must contain giaentamplifying the rea A leading handbook on Unitestates Supreme Court practice describes theproce
sonsrelied on to support the petition, arranged in the order of the statement of isslie®in that Court as follows:
presented All contentions must be contained within the petition. There is no memo A respondent may also choose to waive the right to oppose a petition, which seems
randumin support of the petition. ) ) clearlywithout merit. This will save time and moneyithout any substantiaisk
Theappendix required by sub. (2) (f) will assure that all relevant supporting docu i respondent feels certain that certiosaill be denied. In order that the waiver
mentsnecessary for an understanding of the petition for review be before the suprempgij ciearly be understood as based upon the lack of merit in the petition, the state
courtfor consideration. This will facilitate not only the review of the petition for antfiled with the Court —which may be in the form of a letter to the Clerk —
reviewbut will enhance the petition as an aid to¢bert in any subsequent review  ghqyidcontain language to thisfett: “In view of the fact that the case clearly does
O“éh% nler!ts. ted t late the f d lenath of the petition f A 4notwarrant review by this Court [ shown by the opinion below], respondent
resp%ﬁée)%ig;g?rr? of (t)hreeggtﬁign aen dorrerznsggnsgri]sgbage d gnpgdlgréo%r{g‘?fr"‘{)ﬁgf waivesthe right to file a brief in opposition.” The letter may also request leave to
e f f et W : ile a response to the petition if the Cowishes to see one. This will seldom be
as to printing requirements, page size and binding. The petition and response sh cessar';since if the Eespondent has not filed a response, caffiasatively
beas short as possible but shall not exceed 35 pages in length, exclusive of appen ivedthe rightto file, and if the Court believes that the petition may have some

Prior sub. (3) is renumbered sub. (5) and amended to allow theot@ppeals to ! : A P
reconsideon its own motion a decision or opinion within 30 days of a filing of a peti merit, the respondent will usually be requested to file a response — usually within

tion for review 30days from the request.

The amendments therule refer to Rule 809.32 (4) which governs the filing of In recent years, in order éxpedite the filing of responses in the more meritorious
apetition for review in a criminal case where there has been a fully briefed appeal téasesthe Solicitor General has waived the righfile opposition briefs in many
the court of appeals and appointed counsel is of the opinion that a petition for reviewasesleemed to be frivolous or insubstantial. States often do the same thing, espe
in the supreme court under Rule 809.62 would be frivolous and withoutgargbe cially in criminal cases. Such waivers should be filed prompptigrder to speed
merit. up the distribution of the petition and the disposition of the case. Usually such peti

Prior subs. (2) and (5), relating to the time for filthgresponse to the petition for ~ tionsare denied, even though the Court may call for a response if any of the Justices
reviewand the provisions for cross-review have been renumbered subs. (3) and (Aprequest.
respectivelybut have not been substantively altered. [Re Ordectafe Janl, Sterg),R., et al. Supeme Court Practic86.37 at 37475 (7th ed. 1993) (footnote
1982] omitted).

Judicial Council Note, 2001: The time limit in sub. (3) has been changed from Rule 809.62(3m) is former Rule 809.62 (7) renumbered and amended. The
10to 14 days. Please see the comment to s. 808.07. The last sentence of sub. (4yeggitementsgoverning petitions for cross—review fit more logically after the
ifies the color of the cover that should accomparpetition for review and the num  requirementgor the petition and the response, contained in Rules 809.62 (2) and (3).
berof copies required. [Re Order No. 00-Ofeefive July 1, 2001] AmendedRule 809.62 (3m) (akplaces the permissive “may” with the mandatory

NOTE: Sup. Ct. Order No.04-082008 WI 108§ states, “The Judicial Council ~ “shall’ to clarify that a petitiorior cross—review is mandatory if the respondent seeks
Committee Comments ae not adopted, butwill be published and may be con  to reverse, vacate, or modify an adverse decision of the court of appeals. )
sulted for guidance in interpreting and applying Wis. Stat. ss. 809.30, 809.32 and = Amended Rule 809.62 (3m) also clarifies when a respondent must raise an issue
809.62." in a petition for cross—reviewather than raising the issue in a response to the petition

Judicial Council Committee Comments, July 2008:The definition in s809.62 ~ Of merely aguing it in the brief. Compae State vScheidell227 Ws. 2d 285288
(1) codifies the holding ilNeely vStateB9 Ws. 2d 755757-58279 N.w2d 255 N.1,595 N.W2d 661(1999) (respondent cannogae issue raised below unless the
(1979), to the efect that a party cannot seek review of a favorable result mere'P}gUE‘WﬁS raised in petition for cross-reviewyith, e.g., In the Intesst of Jamie L.,
becausef disagreement with the court of appeatttionale. At the same time, s. 172Wis. 2d 218232-33493 N.W2d 56(1992) (noting “general rule” that a peti
809.62(1g) underscores the fact that@urt of appeals’ decision that is generallytion for cross-review is not necessary to defend a judgment on any gnawiolisly
favorableto a party remains adverse to that party to the extent that it does not gfaified). Complicating these matters are holdings that a party may not pétition
the party all the relief requested, i.e., the fielief or the preferred form of relief review (or cross—reviewy it receives a favorable outcome from the court of appeals,
soughtby the party See alsGtate vCastillg 213 Ws. 2d 488492,570 N.W2d 44  Statev. Castillo,213 Ws. 2d 488492,570 N.W2d 44(1997). N
(1997). Rule809.62 (3m) (bylarifies that a respondent need not file a petition for cross—

As an example, a criminal defendant seeking reversaisafonviction arif that ~ review to raise alternative issues or grounds in suppositber (1) the court of
is not granted, resentencingould be entitled to seek review of the court of appealsappealsultimate result or (2) a judgment léasorable than that granted by the court
failure to grant a new trial, even if it did order resentencing. Simijlartyvil appel  of appeals but more favorable to the respondent than might be giamtieel peti
lant challenging averdict finding liability and, should that be denied, the amount dioner. Any such alternative grounds fofiehance or lesser relief should, howgver
damages, would be entitled to seek review of the court of apfailseto grant a  beidentified in the response. SRales 809.62 (3) (d), (3) (e) and (6).
newtrial on liability, even if the courof appeals did order reassessment of damages. AmendedRule 809.62 (3m) (c) clarifies that a party opposing a petition for cross—

Rules809.62 (1m) and (1r) are former Rule 809.62 (1), divided into subsectioreview has the same rights and obligations as a respondent under Rule 809.62 (3).
andsubtitled. Subtitles are added throughout Rule 809.62 to help practitioners anNew Rule 809.62 (4m) is created to permit a combined document when a party
partieslocate particular provisions. electsboth torespond to the petition for review and to submit a petition for cross—

Rule 809.62 (2) (a) is amended to require the petitioner to identify all issues i@view. The content and formagquirements of the combined document are similar
which it seeks reviewincluding issues raised in the court of appeals but not decidesithe requirements for a combined brief of respondent and cross—appellant found in
in the court ofappeals. The amendment to Rule 809.62 (2) (a) also clarifies that £1809.19 (6) (b) 2.
statement of an issue incorporates all subsidiary issues. This amendment is adaptsk last sentence of Rule 809.62 (6) is new and is intended to preserve, for review
from the United States Supreme Caairtiles. See U.S. Sup. Ct. Rule 14.1(a). Sepy the court of appeals following remand, any issue raised at the court of appeals but
alsoln the Inteest of Jamie 172 Ws. 2d 218232-33493 N.W2d 56(1992). not decided by that court or by the supreme court on refieninstance, after a civil
~ Rule809.62 (3) is amended to advise the respondent to apprise the sapueme jury verdict, an insured party might appeal issues relating to liability and damages.
in the response to the petition, of any issthescourt may need to decide if it grantsThe insurer might appeal issues relating to coverage and damages. If the court of
reviewof the issue(s) identified in the petitiofihis applies whether or not the court appealgeverses on the liability issue, without deciding the coverage and damages
of appeals actually decided the issues to be raised. L issuesand the supreme cowrtcepts review on the liability issue qrdynended Rule

Theamendments to Rule 809.62 (3) also advise the responddentidy in its  809.62(6) preserves the damage and coverage issues raised in the court of appeals
responsany perceived misstatements of law or fact, or any defects (such as waiyggidentified in the petition or response for consideration by the court of appeals fol
mootnessor estoppel) that could prevent the supreme court from reaching the magiging remand and remittitur from the supreme court. Remand of a preserved issue
of the issue presented in the petition. Compare U.S. Sup. Ct. Rule 15.2. will not occur if the supreme cowrtlecision renders the issue moot or of fiecef

Rule 809.62 (3) (dpddresses the circumstance in which the respondent assert$@order No. 08-04 &ctive January 1, 2009]
glrtﬁmiﬂ‘;?%%‘ung dtsvggffggézeof?ﬂg gfuap%plfgli tﬁgl?gﬁgrrmgome' whether  NOTE: Sup. Ct. Order No.08-15and 08-182009 WI 4 states “The following

Rule 809.62 (3) (d) also addresses the circumstances in whiateshendent Co&nmen:)to Wis. Slza(tj. f§§ (Rl_.l(lje) 809.62 t(4) |st_not ad((j)ptedl but V#]” bet ﬁu?h%hed
assertan alternativground that would result in a judgment less favorable than thgfd may be consu. ed for guidance in interpeting and applying the statute.
grantedby the court of appeals but more favorable to the respondent than might boMment, 2008: The electronic copy of a petition for revieesponse, or appen
grantedfor the petitioner (e.gremand for a new trial rather than a rendition of judg 41X iS in addition to and not a replacement for the peppies required under this rule.
mentfor the petitioner). The language is modified froex.TR. App. P53.3(c)(3). Thefiling requirements satisfied only when the requisite number of paper copies is

Rule809.62 (3) (d) and (e) are intended to facilitate the supremescassessment filed; the transmittal of an electronic cogyes not satisfy requirements for a timely
of the issues presented for reviewt to change current law regarding the applicatioffling. A petition for reviewshall be physically received in the clerkifice within
of waiver principles to a respondent. State vHolt, 128 Ws. 2d 10, 125,382  30days of the datef the decision of the court of appeals to invoke this coaptbel
N.W.2d 679(Ct. App. 1985)An appellate court may sustain a lower caunblding  latejurisdiction. St. Johrs Home vContinental Casualty Col50 Ws. 2d 37441
on a theory or on reasoning not presented to the lower court.) N.W.2d 219(1989), per curiam. [Re Order No. 08-15 and 08-f&t¥e July 1,

Implicit in these amendments, although not expressly stated as in the federal RH#89]

U.S.Sup. Ct. Rule 15.2, is the understanding that a respomdgrite deemed to have  The supreme court has power entertain petitions filed by the state in criminal
waivedissues or defects that do not go to jurisdiction if they are not called to the attemses. State vBarrett,89 Wis. 2d 367280 N.w2d 114 (1979).

tion of the supreme court in a response to the petition. The supreme courtit®tains |f the court of appeals reversasiefendang’ conviction on grounds of indisf
inherentauthority to disregardny waiver and address the merits of an unpreserve§encyof evidence, the double jeopardy clause does not bar the supreme court from
argumenbr to engage in discretionargview under . Stat. 8§ 751.06 or 752.35. reviewingthe case. State Bowden 93 Wis. 2d 574288 N.W2d 139(1980).

SeeState vMikrut, 2004 WI 79 138. The possible invocation of waiver for failure . ecision” under sub. (L) [now sub. (1g)] means the result, dispositionandate

to raise such alleged defects in the response will encourage the respondent to in A
the supreme court of such defects before the supreme court debiekber to expend §§979()ed)y court, nothe opinion. Neely.\StateB9 Wis. 2d 755279 N.wzd 255

scarcejudicial resources othe case. Se@klahoma City vTuttle, 471 U.S. 808 i . L .
815-16(1985). The supreme court will not order a new trial if the majority concludes thatitere
A number of other states have rules requiring the respondent to identify otAggjudicial error but there is no majority with respect to a particular. €ivinority
issuesit seeks to raise if review is granted, and either expressly or impliedly limitiy@te pooling” is rejected. State Gustafson121 Ws. 2d 459 359 N.W2d 920
the issues before the supreme court on a grant of review to those set forth in the
tion and response. See Ariz. R. Gipp. P 23(e); Calif. App. R. 28(e)(2) & (5); Kan.  Petitionsfor review must be filed by 5:00 p.m. on the 30th day following the filing
R.S.& A. Cts. Rule 8.03(g)(1); N.C. R. App. B5(d) & 16(a); Oregon R. App.. P of thecourt of appeals decision. St. Jahhome v Continental Casualty Ca50
9.20(2);Wash. R. App. 13.4(d). Wis. 2d 37 441 N.W2d 219(1989), per curiam.
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29 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.80

Citationto an unpublished court of appeals decision to show conflict between digr pleading, briefing and submissiaith or without oral agu-
tricts for purposes of sub. (1) (d) [now sub. (1r) (dyipropriate. State tigginbo ment
tham,162 Ws. 2d 978471 N.W2d 24(1991). .

; ; . - istory: Sup. Ct. Order83 Wis. 2d xiii (1978);1995 a. 225Sup. Ct. Order No.
Issues before the court are issues presented in the petition for review and no, éf_%z 2001 W 39, 242 W, 2d xxvii.

discreteaguments that may be made, pro or con, in the disposition of the issue. < ) . Lo

V_I Weber?g4 Ws. 2d 7883/76 N.W2d 567(1991).| spostt 1ssu fudlmal Council Note, 2001: The time limit in sub. (2) was changed from 10 to
Togethers. 809.334) and 977.05 (4) (j) create a statutdmyt not constitutional, 142(1068'131' Please see the comment to s. 808.070fRer No. 00-02 ééctive July

right to counsel in petitions for reviewrovided counsel does not determine the"

appealto be without merit. If counsel fails to timely file a petition for reviéve . .
defendanimay petition for a writ of habeas corpus and the supreme court has 889.71 Rule (Supervisory writ). A person may request the

E’fg‘(f)%’)t%g‘l'ggvgg‘te filing. Schmelzer Wiurphy 201 Ws. 2d 246548 N.W2d 45 5 nremecourt to exercise its supervisory jurisdiction over a court

The 30-day deadline for receipt of a petition for review is tolled on the date t@fidthe judge presiding thereor other person or body by filing
apro se prisoner delivers a correctly addressed petition to the proper prison-autt@petition in accordance with 809.51 A persorseeking a super

tiesfor mailing. State ex rel. Nichols Litschey 2001 WI 119, 247 Wis. 2d 1013 H : - . e
635N.W.2d 292000853 See also, Brown Bradley2003 W1 14259 Ws. 2d 639 /15O writ from the supreme court shall first file a petition for a

658N.W.2d 427 01-3324 supervisory writ in the court of appeals unde8@9.51unless it
Discretionaryreview by the Wsconsin supremeourt. Wison and Pokrass. WBB IS impractical to seek the writ the court of appeals. A petition

Feb.1983. ) ) in thesupreme court shall show why it was impractical to seek the
Petitions for review by the 18tonsin supreme court. 1979 WLR7B. writ in the court of appeals df a petition had been filed in the

. f Is, the di iti SOreEn h
809.63 Rule (Procedure in supreme court).  When the ggﬂ::gf :SSS;SS_ the disposition made and rea by the

supremecourt takes jurisdiction of an appeal or other proceedingyisory: sup. ct. Orde83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi
therules governing procedures in ttaurt of appeals are applica (1981);1981 c. 396:.252
ble to proceedings in the supreme cauntess otherwise ordered  Judicial Council Committee’s Note, 1981The supreme court will not exercise

; R its supervisory jurisdiction where there is an adequate alternative retdatss the
by Fhe supreme court in a parpcular case. courtof appeals is itself the object of the supervisory writ, usually there is an adequate
History: Sup. Ct. Order83 Ws. 2d xiii (1978). alternativeremedy of applying to the court of appeals under Rule 809.5thdor

supervisorywrit. The amendment to Rule 809.71 establishes that before a person

809.64 Rule (Reconsideration) A party may seek recen may request the supreme court to exerdisesupervisory jurisdiction, the person
y y ustfirst seek the supervisory writ in the court of appeals, unless to do so is impracti

siderationof the judgment or opinion of the supreme court by ﬁﬂ;l. Following the decision of the court of appeals, the amendment does not preclude
ing a motion undes. 809.14for reconsideration within 20 days the supreme court from considering a petition for review under Rule 809.62 or a peti

afterthe date of the decision of the supreme court. tion for supervisory writ under Rule 809.71, depending upon the circums@mdes

- the petitionets ability toestablish the respective governing criteria. [Re Ordec-ef
History: Sup. Ct. Orde®83 Ws. 2d xii (1978)1981 c. 396.252 Sup. Ct. Order gyeyan. 1 1083] pecive g 9 [

No. 00-02 2001 WI 39, 242 \ig. 2d xxvii.
Judicial Council Committee’s Note, 1978Rule 809.64 replaces former Rules
251.65,251.67 ta251.69, which provided for motions for rehearing. The necessity
for the filing of briefs on a motion for reconsideration as required by former Rule SUBCHAPTERVIII
251.67is eliminated. The matter will be considered on the motion and supporting and
opposingmemoranda as with any other motion. The term “reconsideration” is used

ratherthan rehearing because in a case decided without guahantthere has been MISCELLANEOUS PROCEDURES IN COUROF
noinitial hearing. [Re Order #dctive July 1, 1978]
Judicial Council Note, 2001: This section has been changed to specify that the APPEALS AND SUPREME COUR

time limit for filing motions for reconsideration of supreme court opiniorealsu
latedfrom the date, not the filing, of the decision. [Re Order No. 00-fé2tafe July - .
1,2001] 809.80 Rule (Filing and service of papers). (1) A person
A supreme court order denyingetition to review a court of appeals decision washallfile anypaper required to be filed by these rules with the clerk
neithera judgment nor an opinion. Archdiocese of Milwaukeditwaukee,91 Ws. ; ili i i
20625 284 N W2d 29(1970) of the cg;ltJr(tjuaneststatda?ent lplagreﬁf f||||ngk|sfet>t<1presslr¥[ _recnwreidd t
A motion mailed within the 20—-day period, but received after the period expireQir permi e_ y statute or _ru e. ec er orihe court s Oca ed a
wasnot timely and did not merit exemption from the time requirement. LobermeiédO E. Main Street, Madison, M€onsin 53703. The mailing
v. General €lephone Co. of Wconsin, 120 Ws. 2d 419355 N.W2d 531(1984).  addresdor the clerk of the supreme coartid the court of appeals

is PO. Box 1688, Madison, W&tonsin 53701-1688.

(2) (@) A person shall serve and file a copy of any paper
requiredor authorized undethese rules to be filed in a trial or
appellatecourt as provided in 801.14 (1) (2), (2m), and(4).

ORIGINAL JURISDICTION PROCEDURE (b) Any paper required or authorized to be served on the state
IN SUPREME COUR in appeals and other proceedings in felony cases in theafourt
appealr supreme court shall be served on the attorney general
809.70 Rule (Original action). (1) A person mayequest Uunlessthe district attorney has been authorized und&r&.05(5)
the supreme court to take jurisdiction of an original actiofiily to represent the state. Any paper required or authorized to be
ing a petition which may be supported by a memorandum. T#@'vedon the state in appeals and other proceedings in misde
petition must contain all of the following: meanorcases decidebly a single court of appeals judge under s.
(a) A statement of the issues presented by the controvers 52.31 (2jand(3) shall be served on the district attorndgwery

b) A stat t of the fact ; derstandi etitionfor review by the supreme court of a decision of the court
the( is)suessa ement o the Tacts necessary 10 an unaerstanding,pln5e31s in a misdemeanor case shall be served on the attorney

. general.
(c) A statement of the relief sought. (3) FILING OF PAPERS;USE OF MAIL. (a) Al filings — general

. (Q) A statement of the reasons why the court should take juigle.  Except as provided in pat) to (e), filing is not timely

diction. unlessthe clerkreceives the paper documents within the time

(2) Thecourt may deny the petition or may order the respofixed for filing. Filing may be accomplished by hand delivery
dentto respond and may order orajament on the question of mail, or by courier Filing by facsimile is permitted only as set
taking original jurisdiction. The respondent shall file a responsfarth in s.801.16 (2)a)to (e). Documents completing transmis
which may be supported by a memorandum, within 14 days afsén after regular business hourstbé clerk are considered filed
the service of the order the next business day the clesldfice is open.

(3) Thecourt, upon a consideration of the petition, response, (b) Brief or appendix — general ruleExcept as provided in
supportingmemoranda analgument, may grant or deny the peti par.(c), a brief or appendix is timely filed if, on or before the last
tion. The court, if it grants the petition, may establish a schedulay of the time fixed for filing, it is correctly addressed and:

SUBCHAPTERVII
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809.80 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 30

1. Deposited in the United States mail for delivery to the clepka paper is a certification that the paper has been served is adopted. [Refé@rder ef

. . . . July 1, 1978]
by first—class mail, or other class of mail that is at least as eXpéagudicial Council Note, 1986:Sub. (2) (b) does not change the existing service

tious, postage pre—paid; or rules;it is intended to consolidate and clarify the procedure specified.59.47 (7),
2. Delivered toa 3rd_party Commercial Carm»rdenvery to 165.25(1) and 752.31 (2) and (3). [Re Ordefeefive July 1, 1986]
P Judicial Council Note, 2001:Subsection (1) was amended to providecthreect
the clerk within _3 calendar d.ays. . .. . . addresofthe clerk of the supreme court and court of appeals. [Re Ord@0ONG2
(c) Pro se brief or appendixdm person confined in institution effectiveJuly 1, 2001]
_Specia| rule A pro se brief or appendix fromperson confined Judicial Council Note, 2002:Subsections (3) through (4) are newd are taken

. T . - : - largely from the Federal Rules of Appellate Procedure, Rule 25. Under the former
In an institution Is “mely filed if the brief or appendlx is correct| ules, a brief wasot filed until the clerk physically received it, regardless of when

addressed@nd delivered to the proper institution authorities fane brief may have been mailed. Because a party outside the Madison area had to

mailing on or before the last daf the time fixed for filing. A con allow time for postal or courier deliveryriefing periods were often adversely

fined person who maila brief or appendix under this subsectioQfgﬁifgnggﬁﬁ’etg,iigsgggéﬂﬁtef’" brief was actually received by the clerk before the

shall also file a certification or &tlavit setting forth the date on  subsectior(3) (a) retains the general rule that a document is not filed until it is
which the document was delivered to the proper institutioreceivedoy the clerk. Filing mape accomplished in person, by mail, or by courier
authoritiesfor mailing or common carrier Electronic filing of papers, other than filing by facsimilends
- a Lo permittedunless otherwise ordered by the supreme court. See s. 801.16 (2)-address
(d) Petition for eview — general ruleExcept as provideith  ing rules governing facsimile filing. The supreme court and the obagipeals have

iti i ic ti i i adoptedocal rules governing facsimile filing.
par. (e), a petition for review is timely filed only if the clerk actu However sub. (3) (b) creates a mailbox rule for briefs and appendices Boly

ally receives the petition within the time fixed for filing. briefsand appendices, filing will be considered timely if, on or before the deadline,
(e) Pro se petition foreview fom person confined in institu thebrief or appendix is correctly addressed and either: (a) depositedumited
o ; _ : [ ; Statesmail for delivery by first—class mail, or other class of mail at least as expedi
tion speC|aI_ r_UIE The 3_0 da_y time limit for the, cleskrece_lpt . tious, postage pre—paid, or (b) delivered to a commercial delivery service for delivery
of a pro se petition for review fildal a person confined in an insti within 3 calendar days. When a brief or appendix is mailed or sent by commercial
tution is tolled on the date that the confined person delivers-a cenurier,subsection (4) requires that the party also file a certificatiorfideeit of

o : LA o iling stating the date and manner of mailing or delivery
rectly addressed petition to the proper institution authorities fglFlSubsectior(3) (c) addressesro se briefs and appendices filed by confined per

mailing. The confined person shall also file a certification 6 af sons. For confined persons, a brief or appendix wltimely filed if, on or before
davit setting forth the date on which the petition was delivered tedeadline, the brief or appendix is correctly addressed and delivered to the proper

p it i HH institution authorities fomailing. In order for the brief or appendix to be timely filed
the proper institution authorities for ma”mg' undersub. (3) (c), a certification orfafavit must be filed stating the date on which
(4) PROOFOF FILING DATE FOR BRIEF OR APPENDIX. (@) When the brief or appendix was deliveredtt® proper institution authorities for mailing.

a brief or appendix is filed by mail or commercial carrier jifheimportant point is that the pro se confined person must follow the institution rules

- - or practices as to outgoing mail — whether they require placing mail in the hands of
accordancevith 5.809.80 (3)(b), the attorney or person filing thecertaininstitution authorities, depositing mail in a designated receptacle, or some

document shall append a certification didalvit setting forth the otherprocedure. Setate exal. Nichols vLitscher2001 Wi 1932 n. 6247 Wis.
dateand manner by which the document was mailedietivered 2d510g3 1?2233-(2?35_tN-\/\t/2dtﬁ92| anding rule that a petition for ref

_ ; : ubsectiol reiterates the long-standing rule that a petition for refiflesv
toa3rd party commercial carrier with the clerk of the supreme court must actually be received by the clerk on or before
(b) If a certification or dfdavit is appended, the cleskbfice thelast dayof the filing period. The time limit for filing a petition for review cannot

H i i fi ili extended. The timely filing of a petition for review is necessaipvoke the
shall consider the brief or appendix filed on the date of mailing §Spreme:ourt‘s appellate jurisdiction. Sédrst Wis. Nat'l Bank oMadison vNiche

delivery set forth in the certification orfafavit. If no certification  jaou, 87 wis. 2d 360274 N.W2d 704(1979). The mailbox rule for briefs and appen
or affidavit is appended, the date of filing shall the date on dicescreated in sub. (3) (b) does not apply to the filing of a petition for review under

i i i i i i s.809.62.
which the brief or appendix is received by the clertfice. Subsection(3) (e) expands the coverage of the rule tolling the time limit for the

(c) The date shown on a postage meter does not establish dlaats receipt of a pro se petition for review from a prisoner orttte the prisoner
the document was mailed on that date. deliversa correctly addressed petition to the proper prison authorities, as established
in State exel. Nichols vLitscher supra to include petitions for review from all pro
(5) ELECTRONIC BRIEFS AND NO-MERIT REPORTS. (@) Clerk  seconfined persons. Subsection (3) (e) also adds a requirement for filing of a certifi
review 1. Theclerk shall review the electronic copy of the briefgationor afidavit setting forth the date on which the petition for review was delivered

no—meritreport or supplemental no—merit reptm’determine if to the proper institution authorities for mailing. The important point is that in order
! to triggertolling, the pro se confined person must follow the institution rules or prac

the electronic document should be accepted for filing. ticesas to outgoing mail — whether they require placing mail irhtrels of certain
2. If the clerk accepts the electronic copy of the brief, nobstitution authorities, depositing mail in a designated receptacdeme other pro
. . . 1. Nichols vLitsch R No. 02-Ogffecti
merit report, or supplemental no-merit report unsigod.1., the jgﬁﬂgiysfezsggge] exal. Nichols vLitscher supra. [Re Order No. 02-Ogfrective
electroniccopy shall be considered transmitted to the court at thero avoid potential delayaddress all types of mail to: Clerk of the Court, Supreme
time the original transmission to the electronic filing system wz%?uf;%f g\jflsgigsw,\/\s’% 75%(1133% Madison, W1 53701. GundersoState,106
H B IS. y . .
c_qmplete. Upon ac;eptance of Fhe e!eCtro.nIC th?elec.tromc NOTE: Sup. Ct. Order No. 14-03states that “the Comments to the statutes
filing system Shall}sslue a conflrmathn with the datd time of  anq to the supleme court rules ceated pursuant to this order ae not adopted,
the original transmission. Theonfirmation receipt shall serve asout will be published and may be consulted for guidance in interpeting and
proof of the electronic transmissiamly. The filing date for the applying the rule.

: f e fi Comment,2016: Subd. (3) (a) is amended to maintain the time for filing by fac
documentemainsthe date on which the paper document is flle@lmilein the appellate courts as the regular business hours of the clerk of the supreme

3. If the clerk rejects the electronic copy of the document fadourtand court of appeals.
lowing review under subd.., the filer will receive notification of
therejection. The filer may be required to resubmiteteetronic 809.81 Rule (Form of papers). A paper filed in the court
copy of the document. mustconform to the following requirements unless expressly pro

(b) Effect of noncomplianceFailure to transmit the electronic Vided otherwise in these rules:
copy of the brief, no—merit report, or supplemental no-merit (1) Size. 8-1/2 x 1 inches.
reporton or before the dateat the paper document is filed may (2) Numger oF copies. Five copies in the court of appeals, 9
resultin the document being considered untimeiythe absence copiesin the supreme court, and 3 copies of a motion filed under
of leave of the court. s.809.14in the court of appeals if the appealother proceeding

History: Sup. Ct. Ordei83 Wis. 2d xiii (1978);1981 c. 396.252 Sup. Ct. Order  ; ifi i
130Wis. 2d xi (1986)1989 a. 31Sup. Ct. Order NdD0-02 2001 WI 39, 242 \Ig. is one of the types of case§ spe_(:lfled ins2.31 (2)
2d xxvii; Sup. Ct. Order NaD2-01, 2002 WI 120, 255 W. 2d xiii; 2005 a. 253Sup. (3) SryLe. Produced using either a monospaced or a propor
Ct. Order No08-15and Sup. Ct. Order NO8-18 2009 W1 4, 31 Ws. 2d xxix; Sup.  tional serif font
Ct. Order No.13-1Q 2014 WI 45, filed 6-27-14, £f1-1-15; Sup. Ct. Order No. : . o
14-03 2016 WI 29, filed 4-28-16, £7-1-16; SupCt. Order No14-03A filed (4) SpacING AND MARGINS. Double-spaced with a minimum
8-17-16¢f. 8-17-16. i ; ;
Judicial Council Committee’s Note, 1978The prior requiremertf an afidavit ofa 1.5 inch main on ?aCh of the 4 sides. X
of service is eliminated. The provision of the Rules of Civil Procedure that the filing (5) PAGINATION. Paginated at theenter of the bottom nmgin.
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31 Updated 13-14Wis. Stats. RULES OF APPELLATE PROCEDURE 809.84

(6) CoprvING PROCESS. Any duplicating or copying process809.30 and 809.40 (1), the rule was previously ambiguous regarding extensions of

; ; f time to file a notice of appeal or cross—appeal in ch. 48, 51 and 55 cases. The amend
thatproduces a cleablack image on white pape€arbon copies mentclarifies the rules. Other than appeals under Rules 809.380@n4D (1), the

may not be filed. time for filing a notice of appeal or cross—appeal may not be extended. [Re Order
; effectiveJan. 1, 1982]
(7) Binbing. Bound or stapled ?‘t the top rgem. Judicial Council Note, 2001: Subsection (2) (d) was created to provide notice to
(8) CoNFIDENTIALITY. Every notice of appealr other docu  theclerk of any motion &cting timelimits. Subsection (2) (e) was created to facili
mentthat is filed in the court and that is requih;daw to be confi tatecomputation of due dates on petitions for revig¥e Order No. 00-02 fefctive
h A T July 1, 2001]
dential shall refer to individuals only by one or more initials or The court of appeals abused its discretion by ordering cgahaent one day after

otherappropriate pseudonym or designation. thepetition for a writ was filed and served. State ex rel. Breibtilwaukee County
(9) CapTioNs. Except as provided in 809.81 (8) thecaption ~ C': Cl- 91 Wis. 2d 833284 N.W2d 102(1979).

; . The authority to extend the time for filing a noticeagpeal under sub. (2) does
of any document shaihclude the full name of each party in thenotapply to appeals regarding terminations of parental rights under s. 809.167. Glo

circuit court and shall designate each party so as to identify eaelA. v. State,195 Ws. 2d 268536 N.W2d 396(Ct. App. 1995)95-0315

) : ¢ : ; ; A claim of inefective assistance of appellate counsel must be brought by a petition
party’'sstatus in the circuit court and in the appellate court, if ar}Xr writ of habeas corpus. Utilizing sub. (2) as a substitute for habeas corpus, so as

In the supreme court, “petitioner” shall be added to the designaavoid making a substantive determination that a defendant was denidddtieeef
tion of a party filing a petition for reviewThe designation of a assistancef appellate cov\r]}selgonstitutes an edrroneous exeroiﬁscoé}ion. State
f s : f . Evans2004 WI 84273 Wis. 2d 192682 N.W2d 78402-1869 See also Santana
party responding to a petiticior review shall remain the same a%_ Endicoztt,2006 W‘l’ App 13288 WS? 2d 707709 N.A{de 51505-0332
in the court of appeals. It is unwise and unhelpful to replace the good cause standard for deciding exten
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi  Sion motions under this section with an ifegftive assistance of counsmalysis
(1981);Sup. Ct. Order Nd®@3-18 179 Ws. 2dxxi; Sup. Ct. Order Nd®3-2Q 179  underEvanswhen deciding requests for extensions of time to file notices of intent
Wis. 2d xxv; Sup. Ct. Order N6O—02 2001 WI 39, 242 \i. 2d xxvii; Sup. Ct. Order 10 pursue postconviction relief. StateQuackenbust2005 WI App 2278 Ws. 2d
No.02-01 2002 WI 120, 255 . 2d xiii; Sup. Ct. Order Nd.4-01 2015 W1 21, 611, 692 N.W2d 34Q XX-02-0489. ) _
filed 3-2-15, ef 7-1-15. Thewrit of habeas corpus may be used in the court of appeals to seek relief from
Judicial Council Committee’s Note, 1978The 8-1/2 x 1 letter size paper is & termination of parental rights (TPR) even though trseme restraint of liberty of
adoptedas the standard size for all paperbediled in the Court of Appeals in place the petitioner when appellate counsel failed to appeal before the deadlinder
of using both 8-1/2 x 14 and 8-1/2 . 1A standard size paper simplifies recordsSub.(2) (b), the time for filing an appeal of a TPR may not be getawhen the peti
managementThere is a national trend away from legal size pajie Order déc-  tion was filed by someone other than a representative of the public. If the court was
tive July 1, 1978] notable Itlo recoghnlze the petltloll*t?]nght rt}o ralfsmlefftfe(r:]t_lven%ss of counsel, [tAr;e %etl
Judicial Council Committee’s Note, 1981Sub. (2) issmended to clarify that an tonerwill never have an appeal through no fault of his or her own. Amy Davi
original must be filed with the 4 copies in the court of appealsith the 8§ copies G- 2013 WI App 83348 Wis. 2d 593834 N.W2d 432 13-0731
in the supreme court. [Re Ordefegtive Jan. 1, 1982] . .
Judicial Council Note, 2001: Subsection (2) was amended to eliminate the disB09.83 Rule (Penalties for delay or noncompliance
tinction between “original” and “copybecause current technology produces copiegyith rules). (1) DELAY; EXTRA COSTSAND DAMAGES. (@) Ifthe

of quality as good as the original. Subsectiorréguires that only the first name and .
lastinitial be used in all documents in confidential cases. [Re OtdeB0—02 dec-  COUMt finds that an appeal was taken for the purpose of diélay

tive July 1, 2001] may award any of the following:
Judicial Council Note, 2002:Subsection (9) is created to clarify ttia same cap 1. Double costs
tion should be used on all documents filed in an appeliete, and specifies that eap ' AR . .
tion. Captions on pleadings and other documents filed pursuant to this retesie 2. A penalty in addition to interest not exceeding 10 percent

tentwith the current s. 809.19 (9) requirement governing captions on briefs. || i |
OrderNo. 02-01 dective January 1, 2003] Bﬁ the amount of the Judgmentflalhed.
3. Damages occasioned by the delay

809.82 Rule (Computation and enlargement of time). 4. Reasonable attorney fees.
(1) ComputaTiON. In computing any period of time prescribed by  (b) A motion for costs, penalties, damages and fees tinider
theserules, the provisions of 801.15 (1)and(5) apply subsectiorshall be filed no later than the filing of the respondent’

(2) ENLARGEMENT ORREDUCTIONOFTIME. (@) Except as pro brief or, if a cross—appeal is filed, the cross—responddintef.
vided in this subsection, the court upits own motion or upon  (2) NONCOMPLIANCEWITH RULES. Failure of a person to com
goodcause shown by motion, may egfwor reduce the time pre ply with a court order or with a requirement of these ruéser
scribedby these rules or court order for doing any act, or waitkan the timely filing of a notice afppealor cross—appeal, does
or permit an act to bdone after the expiration of the prescribegot affect the jurisdiction of the court over the appeal but is
time. groundsfor dismissal of the appeal, summary reversal, striking of

(b) Notwithstanding par(a), the time for filing a noticef apaperimposition of a penalty or costs arparty or counsel, or
appealor cross—appeal of a final judgment or oraéhner than in otheraction as the court considers appropriate.
anappeal under £09.1070f a judgment or order that wastered (15‘8%1)9%9 SS;P-Z%S (afd%ff(\)/\r‘gérzﬁl é;i(i)%?% oslu\Ril %tg %Tflvil ;’d\is)-()(?\gi xvii
asa resglt ofa petltlo.n under 48.415that was filed by a rep Judicial Council Cor?’;mitiee’s Note, 1978Former ss. é51.22, é51.23, 251.51,
resentativeof the public under s48.09 or an appeal under S.251.56,251.57, 251.73, 251.75, 251.77, 251.81, 251.82, 251.85 and 25heig

809.300r 809.32 may not be enlged. ing for specific penalties for delay and for certain rule violatiareseplaced. In the
entof arule violation, the court is authorized to take such action as it considers

. . Vi
(c) The court may not enlge the time prescribed for an appeaippropriate.lfthe court finds an appeal was taken for purposes of, ditay impose
unders.809.105without theconsent of the minor and her counsekneor more of the four types of penalties specified in sub. (1). [Re Orféetie¢

. . L . July 1, 1978]
(d) A copy of any motion to enige time ||m|tsunder this sub Judicial Council Note, 2001: Subsection (2) ishanged to allow appellate courts
sectionshall be served on the clerk of circuit court. to sanction parties who violate court orders. [Re Order No. 00+6&tige July 1,
Notwithstandi the time for fil tion for 2%
() nNowithstanding pala), the time for filing a motion for Theuntimely service of a petition filed under s. 808.10 does festtgtirisdiction,
reconsideratiomunder s809.24may not be enlged. but the opposing party may mote dismiss under s. 809.83 (2). StatRone94

History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi ~ Wis. 2d 682288 N.W2d 862(1980).
(1981);1981 c. 396.252 1991 a. 263Sup. Ct. Order NdD0O-02 2001 WI 39, 242 Summaryreversal of a dismissal order as a sanction under sub. (2) entitled the
Wis. 2d xxvii; Sup. Ct. Order N&@2-01, 2002 WI 120, 255 . 2d xiii; 2005 a. 293  plaintiffs to a trial withoutconsideration of the issue that resulted in the dismissal.
Judicial Council Committee’s Note, 1978Sub. (1). The provisions of the Rules Stateex rel. Blackdeer.vTown of Levis,176 Ws. 2d 252N.W.2d (Ct. App.1993).
of Civil Procedure as to computation of time are adopted for apgeaiid any To dismiss an appeahder sub. (2), there must be demonstrated egregious conduct
problemsresulting from a lack of uniformity or bad faith on the party'or attornes part. In certain cases attorney bad faith may
Sub.(2) continues the first sentence of former Rule 251.45. It eliminates the secbedmputed to the partput the attorney conduct should involve saenditigation.
sentencef that Rule permitting the attorneys by stipulation to extend the time-for fit was improper to consider an attorregepeated requests for time extensions
ing briefs if theextension does not interfere with the assignment of the case becagiéercases irdenying a motion and dismissing the appeal. Staenythe225 Ws.
this procedure interferes with the ability of the court to monitor cases pending bef@e456 592 N.W2d 628(1999),97-3191 o
it and because it is not always certain when a case wilhtan assignment. The  Thecourt of appeals may not grant summary reversal of a circuit court order on
SupremeCourt considers that deadlines as to briefs and other actions in the cappealasa sanction without a finding of bad faith, egregious conduct, or a litgant’
shouldhave priority oveall matters except previously scheduled trials in circuit and@bandonmentf the appeal. Raz Brown,2003 WI 29260 Ws. 2d 614660N.W.2d
countycourts and deadlines set by a federal court.” Requesgtéarsions are not, 647, 01-2436
consequentlylooked upon with favor by the court. [Re Orddeetive July 1, 1978]

Judicial Council Committee’s Note, 1981:Sub. (2)is amended to permit the 809.84 Rule (Applicability of rules  of civil procedure).

courtof appeals to extend the time for filing a notice of appeal or cross—appeal ; tei
appealaunder Rules 809.30 and 80940, which cover criminal appeals and post Ah appeal to the court is govemed by the rules of predure

convictionmotions andappeals in ch. 48, 51 and 55 cases. When read with Rui@s to all matters not covered by these rules unless the circum
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809.84 RULES OF APPELLATE PROCEDURE Updated 13-14Wis. Stats. 32

stancesf the appeal or theontext of the rule of civil procedure  (3) DeriNiTION. In this section’victim” means a natural per

requiresa contrary result. sonagainst whom a crime, other than a homicide, has been com
History: Sup. Ct. Orde83 Wis. 2d xiii (1978). mitted or alleged to havbeen committed in the appeal or proceed

ing. “Victim” does not include the person convicted of or alleged
809.85 Rule (Counsel to continue).  An attorney appointed to have committed a crime at issue in the appeal or proceeding.
by a lower court in a case or proceedappealed to the court shall  (4) Briers. In an appeal specified under s(®), the briefsof
continueto act in the same capacity in the cauntil the court the parties shall not, without good cause, identify a victim by any
relievesthe attorney partof his or her name but may identify a victim daye or more
History: Sup. Ct. Orde83 Ws. 2d xiii (1978); Sup. COrder 151 Wis. 2d xxv  initials or other appropriate pseudonym or designation.

(1989).
Judicial Council Committee’s Note, 1978Rule 809.85 continues formBule (5) PROTECTIVE ORDER. FOr gOOd .Cause’ the court may make
251.88. [Re Order dective July 1, 1978] any order necessary to protect flentity of a victim or other per

Judicial Council Note, 1990:See ss. 48.235 (7), 767.045 (5) and 880.331 (7).s0n,0r to excuse compliance with this section.
In this section, “the court” means the court of appe@lace a timely notice of  History: Sup. Ct.Order No.14-01 2015 WI 21, filed 3-2-15, £f7-1-15; s.
appeal is filed, the court of appeals gains jurisdiction ovecaiseand the circuit 35 17correction in (2) (c), (d), (e).
courtno longerhas jurisdiction to remove court appointed counsel. Roberta Jo WNOTE: Sup. Ct. Order No. 14-01states, “The Judicial Council Note to
V. Leroy W 218 Ws. 2d 225578 N.W2d 185(1998),96-2753 Wis. Stat.§ (RULE) 809.86 is not adopted, but will be published and may be con
sulted for guidance in interpreting and applying the rule.”
809.86 Rule (Identification of victims and others in Judicial Council Note, 2015: Proposed s. 809.86 addresses victim privacy con
e . . cernsthatresult from public access to searchable documents posted oistan¥ih
briefing). (1) DECLARATION OFPOLICY. By enacting this rule, the supremeCourt and Court of Appeals access website. The proposed rule is intended
supremecourt intendgo better protect the pri\/acy and dignityto_ protect victims’ constitutional and statutory rights to be treattidfairness, dig

. . " . : : ;£ nity, courtesysensitivity and respect for their privacgeewis. Const. Article I, sec
interestsof crime victims. It requires appellate briefs to 'dent|f)zon 9m;Wis. Stat., s. 950.01. Specificaltyre rule protects the identity of victims

crimevictims by use of identifiers, as specified in i), unless in appellate briefs that the courts make available online. The rule does nottextend
thereis good cause for noncompliance. The pntﬂects the iden otherappellatefilings, including appendices, because these documents are fnot cur

. 7. . . . ently posted electronically

tity of victims inappellate briefs that the courts make ava”ab{eTheproposed rule is not a rule of confidentiality or privilege. itdsintended to

online. limit a defendang' right to a public trial, to limit the availabilitgf any potential
appellateaigument or remedpr to afect laws regarding public records or open court

(2) AppLicaBiLITY. This section applies to appeaishe fol  recordsthat are available in the clerks of courtags.

lowing types of cases: Therule is intended to address only matters in which the state has alleged or proved
. i thata party in the appeal or proceeding has committed criminal conduct against one
(a) Sectiorf71.17proceedings. or more victims in the matterAccordingly sub. (2) is limited to matters in which vic
(b) Criminal cases. Hm:.of crime are most frequently referenced and identified as victims or alleged vic
(c) Chapte©38cases. Subsectior(3) provides a definition of a "victim” that includes an alleged victim.
In some appeals, a pagyposition will be that there was in fact no victimization, and
(d) Chapte®80 cases. nothingin this proposed rule is intended to limigaments to that &fct.

: : : f Theprivacy issues addressed by the rule do not exteadiézeased victim in the
(e) Certiorari reV'_eW of decisions or orders entered_by tt%@memanner Therefore, subsection (3) permits the victim of a homicide to be-recog
departmenbf corrections, the department of health services, gizedin an appellate brief.

icai i i i i Subsectior(4) prohibits the use of any part of/@tim or alleged victing name
the parolecommission in a proceeding or case specified in pagteptjnitials. Subsection (4) does not prescribe or limit the use of other pseudonyms

(@to(d). for victims, as long as they maintain sensitivity and respect for victims.
B R ubsection(5) allows an appellate court to make any necessaigr to further
(f) Cpllateral Cha”en_g_es FO JUdgmentS or orders entered ”Br ectthe identity of victims or to protect the identif/other persons not otherwise
proceedingor case specified in par@&) to (e). coveredby the rule. It also allows the court to excuse compliance with this section.
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