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(e) Custody
(f) For child support.
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SUBCHAPTERI

DEFINITIONS, SCOPE, JURISDICTION, AND
RECOGNITION OF JUDGMENTS

(h) For property division.

(i) To enforce or modify a judgment or ordewmimaction déct-
ing the family granted in this state or elsewhere or an order granted
unders.48.355 (49g) (apr938.355 (49) (a)

() For periodic family support payments.

767.001 Definitions. In this chapter:

(k)

Concerning periods of physical placement or visitation

(1) “Action affecting the family” means any of the following rightsto children, including an action to prohibit a move with or

actions:
(a) To affirm marriage.
(b) Annulment.

(c) Divorce. o

the removal of a child under867.481 (3) (c)
(L) To determine paternity

To enforce or revise an order for suppemtered under s.

48.355(2) (b) 4.0r(49) (a) 48.357 (5m) (8)}48.363 (2)938.183

(d) Legal separation (formerly divorce from bed and board}), 938.355 (2)b) 4.or(4g) (a) 938.357 (5m) (a)or938.363 (2)
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767.001 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 2

(1b) “Court” includes the circuit court commissionshen (2m) CHiLb cusToDY. All proceedings relating to the custody
the circuit court commissioner has been authorized by law te exef children shall comply with the requirements of 822
cisethe authority of the court dras been delegated that authority History: 1975 c. 391977 c. 4491979 c. 3%5.50; 1979 c. 196352, Stats.1979

asauthorized by law S. 767.011987 a. 271993 a. 3262005 a. 443s.10t0 13; 2009 a.321; 2015 a. 82
s.12.
(1d) “Department” means the department of children and NOTE: 2005 Wis. Act 443contains explanatory notes.
families. Cross—reference: See s765.001for provision as tantent and construction of this
“Ni » . . . . chapter.
(1f) Divorce” means dissolution athe marriage relation Thetrial court has broad authority emforce its family court judgments and may
ship. employany remedy customarily available to courts of equityvas appropriate to

“ : i : : : directthe defendant to pay the plaifitf medicalexpenses when the defendant had
(lg) Electronic communication” means tlrmerlng which a not converted an insurance policy as ordered under a divorce decree. RRutibe/

parent and his or her child communicate by using communicat@&wis. 2d 56 257 N.w2d 861(1977).
tools such as the telephone, electronic mail, instant messagi.ngvilwlena husband con;plied witme origineal court Orde‘; to Lnalﬁe pLOPZrt%/ﬂ?ivision
1 i i i i 7 tal mentpayments, the court had no aut Ol’lty to order the husban pay
video conferencmg or Other wired or ere.less teChnOIOQIeS via t@ﬁe‘s income tax on installments. right v. Wright, 92 Wis. 2d 246284 N.W2d 894
Internet,or another medium of communication. (1979).
(Im) “Genetictest” means a test that examines genetic mark Whenpossession of the parsyhomestead was awarded by the divorce judgment

; : ; : the wife to be sold upon her death with the proceeds divided betieggarties,
erspresent on blood cells, skin cells, tissue cells, bOd”y fluid Cekkfamily court and probate court had concurrent jurisdiction. Morrisseteis-

or cells of another body material for the purposel@ermining sette 99 Wis. 2d 467299 N.w2d 590(Ct. App. 1980).

the statistical probability of an alleged fattepaternity A circuit court does not have subject matter jurisdiction in a diastien to deter
mineattorney fees between attorney and client that the attorney continues to repre

(1s) “_JOint legal custody” means tl‘[&_)ndition under which  sentin the divorce action. StaseyStasey168 Ws. 2d 37483 N.W2d 221(1992).
both parties sha_lre legal cu_stody and nenbmrt_y_s Iega_ll custody  Thejoinder of divorce and contract actions between spouses is not required. Caul
rights are superigrexcept with respect to specifiddcisions as set field v. Caulfield, 183 Ws. 2d 83515 N.w2d 278(Ct. App. 1994).

i i i i Whenone party to a divorce dies during the action the court fosissliction,
forth by the court or the parties in the final JUdgment or order includingjurisdiction to enforce prior orders. Soch&echal83 Ws. 2d 390515

(2) “Legal custody” means: N.W.2d 337 (Ct. App. 1994).

ilJAn injunction against anan, whose petition to establish himself as father of 2 chil
(a) With respect to any person granted legal CUStOdy ofa ChlclfrjéAn had been denied, to stay away from the children until they reach age 18 was

otherthan a county agency or a licensed child welfare agenghin the courts power to enforce its judgments and orders. Paternity of C.A.S. &

underpar (b), the right and responsibility to make major decisiongD.S.185 Ws. 2d 468518 N.w2d 285(Ct. App. 1994).

concerninghe child, except with respect to specified decisionS§ divorce action terminates on the death of a spouse. After the death an order pro
n

C . . iting an act in regard to marital property entered in the divorce may not be enforced
setforth by the court or the parties in the final judgment or ord derch. 767. As the parties are legally married at the time of death, the sole remedy

(b) With respect to the department or a county agency speciﬂéﬁe;glxyg gésspﬁt\e/\szz%vigrznamﬂ Dfoplefty "eg ”fé’f{ S. 766.70. SdBbeha204
in 5.48.56 (1)or a licensed child welfare agency granted legal cu§/'s: 2d 474555 N.W2d 152(Ct. App. 1996)95 . . .
. - A e A family court has jurisdiction to hear equitable claims against 3rd parties that
tody of a child,the rights and responsibilities specified under Sgectthe rights of parties o a divorce, such as a claim against a 3rd-pattyltite

48.02 (12)_ of property claimed to actually be part of the marital estate. ZaAabel,210 Ws.
“Maior decisions'includes. but i limited to. deci 24336 565 N.W2d 240(Ct. App. 1997)96-3092
(2m) “Major decisions’includes, but is not limited to, deci ™ Thereis no authority in this chapter atiow a name change for children in a divorce

sionsregarding consent to mayigonsent to enter military service,action. Jocius vJocius218 Ws. 2d 103580 N.W2d 708(Ct. App. 1998)96-2746
consento obtain a motor vehicleperators license, authorization A cause of action under s. 766.70 requires that the complained of conduas arise

A .. _aresult of the marital relationship and a breach of the good faith duty between
for nonemegency health care and choice of school and re“g|0§bouses.0nce a divorce is commenced, tham must be resolved in divorce court.

« H n it i A cause of action between spouses arising outside the marital relationship, such as
(5) Physmalplacement means the condition under whach a stockbroker—client relationship, does not fall withiry86.70 and may be main

partyhas the '_’ight to have a Chi!d_phVSica”y placed_ with plaaty tainedindependent of the divorce. Knafelddain Bosworth, Inc224 Wis. 2d 346
and has the right and responsibility to make, during that placg1N.w.2d 61 (Ct. App. 1999)98-0067

ment.routine daily decisions regarding the childareconsistent Chapter822, the Uniform Child Custody Jurisdiction Act, does not, in and of itself,
! establisha suficient statutory basis for personal jurisdiction over a nonresident

with major decisions made by a person having legal custody gefendantn a paternity proceeding. Paula M.SNeal A. R.226 Ws. 2d 79593

(6) “Sole legal custody” means the condition under which orfgW.2d 486(Ct. App. 1999)98-1158 " o .
A common law action for unjust enrichment cannot be litigated in a divorce action.

party has legal custody Dahlkev. Dahlke,2002 WI App 282258 Ws. 2d 764654 N.W2d 73 02-0194
History: 1987 a. 3551995 a. 100279, 404, 1997 a. 327, 35; 2005 a. 1742005

a.443ss.7, 8, 15, 16, 2007 a. 202015 a. 373 . ... .
NOTE: 1987 Ws. Act 355and 2005 Wis. Act 443 contain explanatory notes.  /67-041 Full faith and credit; comity . (1) ACTIONS IN

Sub. (2m) confers the right to choose a childgligion on the custodial parent. COURTSOF OTHERSTATES. (@) Full faith and credihall be given
LaRQGV- Lgn?e,l75 Ws. ﬁd 373 l\ll(-WZdA (Cé- App. 19?3)-h ildren d _in all courts of this state to a judgment in any actidectihg the
custodial parem;’ right to make major decisions for the children does not giv i i i H
thatparent the right to decide whether the actions of the noncustodial parent-are C rm”y' except a.n .aCtI.On relatlrt@ child cu§todyby a COL!rt of
sistentwith those decisions. éd v DeHahn214 Ws. 2d 221571 N.w2d 186(Ct.  cOmpetenfurisdiction in another state, territoiyr possession of
App. 1997),96-3642 the United States, when both spouses personally appear or when
Sub.(1) (i) allows all actions to modifg judgment in an actionfetting marriage  the respondent has been personally served. Full faith and credit
tobe commenced in any court having jurisdiction under s. 767.01. 683ty 106. g0y 3156 he given in all courts of this state to the amount of arrear
agesowed for nonpayment or late paymentaothild support,
; family support, or maintenance payment under an order issued by
family. R .
History: acourt of competent jurisdiction in another state, terrjtoryos
y: 2005 a. 443 . ; e .
NOTE: 2005 Wis. Act 443contains explanatory notes. sessiorof the United States. A court in this state may not adjust
the amount of arrearagesved except as provided in&7.59
767.01 Jurisdiction. (1) GENerALLY. The circuitcourts (1m).
have jurisdiction of all actions &écting thefamily and have (b) Full faith and credit shall be givenati courts of this state
authorityto do all acts and thingsecessary and proper in thoseo a determination of paternity matig any other state, whether
actionsandto carry their orders and judgments into execution astablishedhrough voluntary acknowledgment or an administra
prescribedin this chapter Except as provided isubs.(2) and tive or judicial process.

(2m), jurisdiction may be exercised as provided undeB6h. (2) ACTIONS IN COURTSOF FOREIGN COUNTRIES. Any court of
(2) PaTERNITY AND CHILD SUPPORT. In an action to establish this state may recognize a judgment in any actidecihg the
paternityor to establish or enforce a child support obligation, ifamily involving Wisconsin domiciliaries, except an action relat
regardto a child who is the subject of the action, a person is subjew to child custodyby a court of competent jurisdiction in a-for
to the jurisdiction of the courts of this state @®vided in s. eign country in accordance with the principles of international

769.201(1m)or 801.05 comity.

767.005 Scope. This chapter applies to action$eafing the
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3 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.127

(3) CHiLD cusToDYACTIONS. All matters relatingo the efect  petitionand the respondent upon service of the petition are prohib
of the judgment of another court concerning child custody ated from doing any of the following:
governedby ch.822 (a) Harassingjntimidating, physically abusing or imposing

History: 1977 c. 1051979 c. 3%.50; 1979 c. 35%.39; Stats. 1979 s. 767.21; H H H
1080 & 2121093 &, 4812005 a. 44% 82 Stats. 2005 s. 767.041, anyrestraint on the personal liberty of thiner party or a minor

Full faith and credit is not applicable whadecree or judgment is obtained in achild of either of the parties.
jurisdictionoutside of the U.S. Estate of Skef, 65 Ws. 2d 199222 N.W2d 628 (b) If the action is one under&7.001 (1) (axXb), (c), (d), (h),

A Wisconsin court has equitable jurisdictiondecide issues of maintenance and ; ; ; ; ;
property division when an out-of-state divorce judgment failsaddress those or (.I)’ encumbe”.ng’ C_Oncef"‘“”gv damagmg’ deStroymg’ {rans
issues. Haeuser vHaeuser200 Wis. 2d 750548 N.w2d 750(Ct. App. 1996), ferring, or otherwise disposing of property owned by either or
95-1087 both of the parties, without theonsent of the other party or an

. . . orderof the court, except in the usual course of business, in order
767.055 Uniform Divorce Recognition Act. (1) EFFECT 4 gacyre necessities, or in order to pay reasonable costs and
OF FOREIGNDIVORCE BY STATE DOMICILIARY. A divorce obtainedh

bV e ; expense®f the action, including attorney fees.
anotherjurisdiction is of no force or #&fct in this state if the court L .
in the other jurisdiction lacks subject matter jurisdiction to hear (€) Unless the action is one under&7.001 (1) (gpr(h), with-
the case because bgihrties to the marriage were domiciled irput the consent of the other party or an order of the court, establish

this state at the time the proceeding for the divorce was cold @ residence with a minor child of the pariesside the state
menced. or more than 150 miles from the residence of the other party within

the state, removing a minor child of tparties from the state for

jurisdictionwas domiciled in this state within 12 months prior t(gnor_ethfan 90?]0nsehcut|ve days, or concealing a minor child of the
the commencement of the divorce proceeding and resumed rgruestrom the other party L

dencein this state within 18 months after the dat¢he persors (2) DURATION OF PROHIBITIONS. The prohibitions under sub.
departurefrom this state, or that at all timedter the persor’ (1) shall applyuntil the action is dismissed, until a final judgment
departurerom this state and until the persemeturn the person in the action is entered, or until the court orders otherwise.

(2) Proor. Proof that a person obtaining a divorceimother

maintaineda place of residence within this state, is priiacie (3) VioraTions. (a) Except as provided in pdr), a party who
evidencethat the person was domiciled in tlitate when the violatesany provision of sul{1l) may be proceeded againsider
divorce proceeding was commenced. ch.785for contempt of court.

(3) ConsTruUCTION. This section shall be interpreted and (b) An act in violation of sul{1) (c)is not a contempt of court
construedso as to déctuate its general purpose to make unifornf the court finds that the action was taken to protewtrey or a

thelaw of those states that enact it. minor child of the parties from physical abuse by the other party
(4) TITLE. This sectiommay be cited as the Uniform Divorceandthat therewas no reasonable opportunity under the circum
RecognitionAct. stancedor the party to obtain an order under s@).authorizing
History: 1977 c. 1051979 c. 3%5.50; Stats. 1979 s. 767.22993 a. 4862005  the action.
a. 443s.85; Stats. 2005 s. 767.055. History: 1993 a. 782001 a. 612005 a. 443s.51, 64; Stats. 2005 s. 767.1.

Comity cannot be accorded a Mexican decree lomicile existed in that foreign
jurisdiction. Estate of Std#e, 65 Ws. 2d 199222 N.W2d 628(1974). . . .
! (1974) 767.127 Financial disclosure. (1) REQUIREDDISCLOSURE.

In an action décting the family except an action tofaim mar-

SUBCHAPTERII riageunder s767.001 (1) (a)the court shall requireach party to
furnish, on standard forms required by the cofuf,disclosure of
PROVISIONS OF GENERAL APPLICHON all assets owneith full or in part by either party separately or by
the parties jointly Disclosuremay be made by each party individ
767.105 Information from the office of family court ually or by the parties jointly Assets required to bdisclosed

commissioner. (1) INFORMATION ON AVAILABLE SERVICES. include,but are not limited to, real estate, savings accounts, stocks
Uponthe filing of an action &kcting the familythe ofice of fam  andbonds, mortgages amites, life insurance, retirement inter

ily court commissioner shall inform the parties of any servicegsts,interest in a partnership, limited liabiligpmpanyor corpe
including referral services, tdred by the dfce of family court ration, tangiblepersonaproperty future interests whether vested
commissioneland by the director of familgourt services under or nonvested, and any other financial interest or sourbe.court
S.767.405 shallalso require each party to furnish, on the same standard form,

(2) OTHERINFORMATION ON REQUEST. Upon request of a party information pertaining to all debts and liabilities of the parties.
to anaction afecting the familyincluding a revision of judgment Theform used shall contain a statement in conspicuous print that
or order under s767.451or 767.59 completedisclosureof assets and debts is required by law and

(a) The ofice of family court commissioner shall, with or with deliberatefailure to provide completdisclosure constitutes per

outchage, provide the party with written information on foe  1UrY: The courtshall require each party to attach to the disclosure
lowing, as appropriate to the action commenced: form a statement reflecting income eartediate for the current

r}/éearand the most recent statemantler s71.65 (1) (athat the
; party has received. The court may on its own initiative stmall
action. : h . X
> Th L v add di h . atthe request of either party requthe parties to furnish copies
- The major issues usually addressed in such an action. ot 4| state and federal income tax returns filed by them fopake
3. Community resources and family court serviaesilable 2 years, and may require copies of those returns for prior years.

to assist the parties. _ o _  (1m) HEALTH INSURANCE INFORMATION FOR MINOR CHILD. In

4. The procedure for setting, modifying and enforcing chilghy action afecting the family thatnvolves a minor child, the
supportawards or modifying and enforcing legal custody gyrtshall require, in addition to the disclosure under Elpthat
physmalplace_ment Judg_ments or order_s. ) ~eachparty furnish the court with information regarding thees

(b) The ofice of family court commissioner shall provide aandcosts ofany health insurance policies or plans that sered
party, for inspection or purchase, with a copy of the statutory prghrough each party’employer or other ganization. This discle
visionsin this chapter generally pertinent to the action. sureshall include a copy of any health care policy or plan that

History: 1977 c. 105271, 447, 449, 1979 c. 3%.50; 1987 a. 3552001 a. 61 i i i i i
20058 443543 Stats 2005 & 767 405, namesthe child asa beneficiary at the time that the disclosure is
filed under sub(2).

767.117 Prohibited acts during pendency of action. (2) FiLNG DIscLOSURE FORMs. Disclosure forms required
(1) ProHBITIONS. In an action décting the familythe petitioner underthis section shall be filed within 90 days after the service of
uponfiling the petition, the joint petitioners upon filing the jointsummonsor the filingof a joint petition or at a time ordered by the

1. The procedure for obtaining a judgment or order in tl
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767.127 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 4

court. Information on the forms shall be updated on the record@67.17 Review of circuit court commissioner deci -

the date of hearing. sions. A decisionof a circuit court commissioner under this
(3) CONFIDENTIALITY OF DISCLOSEDINFORMATION. (a) Except ChHaF:te“Szro%\éleVﬁl?e under §57.69 (8)

asprovided in par(b), information disclosed under this section ™Story: a. )

andunder s767.54is confidential and may not be made available NOTE: 2005 Ws. Act 443contains explanatory notes.

to any person for any purpose other than the adjudication, appegly 18 Actions  to affirm marriage.  If the validity of amar

modification, or enforcement of judgment of an actiofeafing  (jageis denied or doubted by either of the parties the other party

the family of the discl.osir.\g parties. o . may commence an action tofiafn the marriage. Th@udgment
(b) The clerk of circuit court shall provide information fromin an action to dirm marriage shall declare thmearriage valid or
courtrecords to the department unde5%.40 (2) (p) annulthe marriage, and monclusive upon all persons concerned.

(4) FaiLure TO TIMELY FILE. If either party fails timely to file l;iiitoryi 1979 c. 3%.50; Stats. 1979 s. 767.02005 a. 443.24; Stats. 2005 s.
a complete disclosure statement as required by this section, e
court may accept as accurate any information provided in the

statemenbf the other party or obtained unded8.22 (2my the SUBCHAPTERIII
departmenbr the county child support agency undes%53 (5)
(5) FAILURE TO DISCLOSE; CONSTRUCTIVE TRUST. If a party GENERAL PROCEDURE

intentionallyor negligently fails to disclose information required

by sub.(1) and as a result any asset with a fair market val@8@ 767 201 Civil procedure generally governs.  Except as
or more is omitted from the final distribution of propethe party otherwiseprovidedin the statutes, ch801to 847 govern proce
aggrievedby the nondisclosure may at any time petition the colff;reand practice irn action décting the family Except as pro
grantingthe annulment, divorce, or legal separation to deth@re \;ided in this chapterchs.801 and802 apply to the content and

creationof a constructive trust as to all undisclosed assets, for #3em of thepleadings and summons in an actideafng the fam
benefitof the parties and their minor or dependent children, if arn,t%»es
tory: 2005 a. 443

with the party in whose name the assets are held declared

constructivetrustee. Thérust shall include such terms and cendi NOTE: 2005 Wis. Act 443contains explanatory notes.

tionsas the court may determine. The court shall grant the petition ) ) )

upona finding of a failure to disclose assets as required under s(7.205 Parties; title of actions. (1) ParTIES. The party

(1). initiating an action décting the family is the petitionefhe party
History: 1977 c. 1051979 c. 3%s50,92 (4) 1979 ¢.196 1979 c. 353.39; Stats.  respondingto the action is the respondent. All references to

1979s. 767.271985 a. 291987 a. 4131993 a. 12,481, 1995 a. 24.9126 (19)  “plaintiff” in chs.801to 807 apply to the petitioneand all refer

1995 a. 201404 1997a. 27 35, 191; 2001 a. 1661, 105 2005 a. 443s.68, 121, w "
123 Stats, 2005 . 767.127011 a, 258 encesto “defendant” in chs801to 807 apply to the respondent.
NOTE: 2005 Wis. Act 443contains explanatory notes. Both parties may initiatéhe petition together by signing and filing

In theever&t gf a property division determilrwed by arbitratiobn, (tzh)e clolsing ﬁf the arlgi joint petition. The parties to a joint petition are joint petitioners.
trationrecord does not create a categorical excephiter sub. (2) to alter the gen i i0i i i iti
eralrule of valuing property at the date of divorce, although the closing of the-arbit;ghe.partles to a joint petlthn .Sha.” .State In the. pet't'oﬂ that both
tion record could serve as the date of valuation. FranReanke2004 Wi g 268 partiesconsent to personal jurisdiction and waive service of sum
Wis. 2d 36Q 674 N.w2d 83201-3316 mons.

While under s. 767.61 (2) (4) gifted property is generally not subject to division,
thatis not a hard and fast rule. It was not for a party to unilaterally decide not to dis (2) WHEN THE STATEISA REAL PARTY IN INTEREST. (@) The state
closeproperty because he or she believed it was not subject to division. Jezesks\a real party in interest within the meaning d&3.01for pur

Jezeski2009 WI App 8316 Wis. 2d 178763 N.W2d 176 07-2823 ichi i i i
In not revealing that he was a trust beneficiarfather failed to make proper finan posesof establishing paternifisecuring reimbursement aid

cial disclosure at the time of a divorce as was required by this section. Under HaﬁﬂidrfUt_ureSUpport and costs as aPpropfiate in an actfectaty
grantorand nongrantor trusts if theiean obligation to report that trusthcome as  the family in any of the following circumstances:

one’sown, there is an obligation to report the income and that obligation makes the . : - .
incomereachable for calculations of child support. Stevens8tevensor2009 WI 1. An action to establish paternity whenever there is a com

App 29, 316 Wis. 2d 442765 N.W2d 81, 07-2143 pletedapplication for legal services filed with the chddpport

_ ) programunder s49.22or whenever 167.80 (6m)r (6r) applies.
767.13 Impoundment of record. Except as provided ins. 2. An action to establish or enforaechild support or mainte
767.127(3), the record or evidence in an actiofeefing the fam  nanceobligation whenever there is a completed application for
ily may not be impounded, and access to the record or evidefegi services filed with the child support program undei9s22
may not be refused, except by written order of the court for good 3 \whenever aid under 48.57 (3m)or (3n), 48.645 49.19
causeshown. No person may permit a copy of any impoundeglag 45is provided on behalf of a dependent child or benefits are
recordor evidence, or the substance of the record or evidencepigyidedto the childs custodial parent under €8.141t049.161
betaken by any person other than a party to the actibis ar her 4. Whenever aid under 48.57 (3m)or (3n), 48.645 49.19

attorneyof record, unless a court orders otherwise. ; :
History: 1977 ¢.105 273 1979 c. 3%.50; 1979 c. 35%.39; Stats. s. 767.19; or49.45has, in the past, been prowded on behalf of a dependent

2005a. 4435.76; Stats. 2005 s. 767.13. child, or benefits have, in the past, been provided to the shild’
NOTE: 2005 Wis. Act 443contains explanatory notes. custodialparentunder ss49.141t049.161, and the child family
is eligible for continuing childsupport services undd5 CFR
767.16 Circuit court commissioner or law partner; 302.33

when interested; procedure. A circuit court commissioner  (b) 1. Except as provided in sull, in any action décting
assistingn matters décting the family or a member of the com the family under a child support enforcement program, an-attor
missioner’slaw firm may not appear in any actiorfeafing the neyacting under $19.220r59.53 (5) including any district atter
family in any court held in the county in which the ciragurt neyor corporation counsel, represents only the state. Chitd sup
commissioneis acting. If a circuit court commissioner amam  port services provided by an attorney as specified ir(@gto not
berof the commissionés law firm is interested in an actiafiect- createan attorney—client relationship with any other party

ing the family andho other circuit court commissioner is avail 2 sybdivision1. does not apply to aattorney who is
able,the presiding judge shall appoint an attorney to act as circsiployedby the department under49.22or a county under s.

courtcommissioner in that action. The appointed attorney shg 53(5) or(6) (a)to act as the guardian ad litem of the minor child
take and file the oath and receive ttenpensation provided by for the purpose of establishing paternity

law. . . .
; i ! (3) TiTLE OF AcTIONS. An action afecting the family
e 0t o arr00n 2 hag (1979 ¢ 1TPLIT9 ¢ 352,35 Stats 19795 gescribedn s.767.001 (1) (aJo (d) or (g) to (K) shall be entitied
NOTE: 2005 Wis. Act 443contains explanatory notes. “In re the marriage of A.B. and C.D.”, except that an independent
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5 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.215

actionfor visitation under s767.43 (3)shallbe entitled “In re visi (i) If the action is one under®7.001 (1) (a)b), (c), (d), (h),
tationwith A. B.”. An action afecting the family described s or (i), that during the pendency of the action, withoutdtwesent
767.001(1) (f) or(m) shall be entitled “In re the support of A.B.”. of the other party or an order of the court, the parties are prohibited
A child custody actioshall be entitled “In re the custody of A.B.”.from, and may be helith contempt of court foencumbering, cen
History: 1977 c. 4181979 c. 3%.50; 1979 c. 35%.39; Stats. 1979 s. 767.075; cealing,damaging, destroying, transferring, or otherwise dispos
e S0 20 T 5 181800 SHIS8S e SPEICL 1080 289122 ing of property owned by either or both of the parties, except in
a.20. the usual course of business, in order to secure necessities, or in

Whenparents each own a 1/2 interest in the future proceeds of real estate an@tigierto pay reasonablepsts and expenses of the action, including
statecontributes to child support, the court may not otblercustodial parent to pay torneyfees
child support in the form of an accumulating real estate lien in favor of the state. S%&e . ' . .
exrel. v Reible,91 Ws. 2d 394283 N.W2d 427(Ct. App. 1979). ()) Unless the action is one under87.001 (1) (gpr (h), that

A mother is a \r}\?cessary party in a paternity action brought by the state. Patedifying the pendency of the action the parties are prohibited from,
© Amoihets and chi mtreats ina pateriagion are ot Senty idenical  2110MaY be held in contempt of courtfdoing any of théollow-
to placethem in privity for the purpose of res judicata. Chad M.&enneth J.z. N9 without the consent of the other party or an order of the court:
19;1 VI;IS(-Z)Z?b?S[J%I‘!S Nb'V\([;)d(g;(ZC]tl ﬁ\pp- 1995). . i <sitas th 1. Establishing a residence with a minor child of the parties

ub. now sub. .] allows a county corporation counsattas the ; ; ;

guardianad litem for a child ira paternity action so long as he or she only represen?smSIdethe Stf"‘“? or more than 150 miles fromriégidence of the
the child and does not represent the state in the action. Chad Mcenneth J.z. Otherparty within the state.

194Wis. 2d 690535 N.W2d 97(Ct. App. 1995). _ _ 2. Removing a minor child of the parties from the state for
Becausen child hasa right to bring an independent action for paternity under

767.45[now s. 767.80], if the child wamt a party to an earlier state instituted patter?TIore than 90 consecutive days.

nity action, it would be a violation of the chitddue process rights to preclude the 3, Concealing aninor child of the parties from the other party
child from litigating the paternity issue. Mayonia M.MKieth N.202 Ws. 2d 460

551N.W.2d 34(Ct. App. 1996)95-2838 (2e) RELATIONSHIP OF PETITIONTO COMPLAINT. All references
to a “complaint” in chs801to 807 apply to petitions under this

767.215 Initiating action; petition and  response.  section.

(1) INITIATION OFACTION. (@) Either or botlof the parties tothe  (2m) Summons, coNTENT. (a) Except as provided in p#b),

marriagemay initiate the action. The party initiating the action gf only one party initiates the actiamd the parties have minor

his or her attorney shall sign the petition. Both parties or tthh”dren‘[he summons served on the other party:

respectiveattorneys shall sign a joint petition. 1. Shall include notification of the availability of information
(b) The clerk of court shall provide without cheyto each per ynders.767.105 (2)and of the contents of 848.31
sonfiling a petition requesting child support, a document setting 5  gha|l pe accompanied bydacument, provided without
forth the percentage standard established by the depadmust  -h4.gehy the clerk of court, setting forthe percentage standard
s.49.22 (9)and listing the factors that a court may consider Und@établished)y the department under49.22 (9)and listing the
$.767.51 (1m) . . factorsthat a court may consider undei767.511 (1m)
(c) The clerk of court shall provide, without char to each 3. Shall be accompanied by a copy 6f&7.41 (1Impr astan

persorfiling a petition showing that the parties have a minor chil ti lan f in th ; ithout
a copy of s767.41 (Im)r a parenting plan form if a standéodm %Iﬁ;(:gp;)r; ?hlg %lgrinof%ronsjrgsed in the counpyovided withou

for parenting plans is used in the county . . . (b) If service is by publication, notification regarding48.31

(2) PETITION CONTENT. Exceptas otherwise provided, in anmay consist of reference the statute numbers and titles, and
actionaffecting the family the petition shall state: informationrelating to the percentage standard and the factors and

(@) The name and birthdate of the parties, the date and plggenpletingand filing parenting plans need not be provided.
of marriage, and the fa}cts relating to the reS|dence of both pgrtles(3) Service. If only one party initiates the action, the other

(b) The nameand birthdate of each minor child of the partieghallbe served under c801and mayserve a response or counter
and each other child born to the wife during the marriage, arghim within 20 days after the date of service, except duass
whetherthe wife is pregnant. tions of jurisdiction may be raised at any time priojitdgment.

(c) If the relief requested is a divorce or a legal separationServiceshall be made upon the petitionand the original copy
which the parties do not file a petition undei767.315 (2)that of the response shall be filed in court. If the parties together initi
the marriage is irretrievably broken,,alternatively that both ate the action with a joint petition, service of summonsas
partiesagree that the marriage is irretrievably broken. required.

(cm) If the relief requested is a legal separation and the partieg4) EXTENSION OF TIME FORSERVICE. (a) Except as provided
havefiled a petition under §67.315 (2) that both parties agreein par (b) and s.767.815 extension of time igoverned by s.
that the marital relationship is broken. 801.15(2).

(d) Whether an action for divorce or legal separation by either (b) The court mayuponthe petitionets demonstration of good
of the parties has beenaty time commenced, or is pending ircauseand without notice, order one additional 60—day extension
any other court, in this state or elsewhere. for service of the initial papers in the action if the extension motion

(dm) Whether either party was previously married and, if sé made within 90 days after filing the initial papetfthe exten
the manner in which the marriage was terminated, and, if ternsionmotion is not made within the 90-day period, the cmay
natedby courtjudgment, the name of the court that granted tfggantthe motion only if it finds excusabieeglect for failure to act
judgmentand the time and pladbe judgment was granted, ifandgood cause shown for granting the extension.
known. (5) SociAL SECURITYNUMBERS. (a) Except as provided in par

(e) Whether the parties have entered into a written agreemé&in). when the petition under this section is filed with the court,
asto support, legal custodgndphysical placement of the chil theparty filing the petition shaiubmit a separate form, furnished
dren,maintenance of either partyr property division. If so, the by the court, containing all of the following:
written agreement shall be attached. 1. The name, date of birth, and social security number of each

(f) The relief requested. If the relief requested lisgal sepa  Pparty.
ration, the petition shall state the specific reason for requesting 2. The name, date of birth, and social security number of each
thatrelief. minor child of the parties and of each child who was born to the

(h) That during the pendency of the action, the parties are pvgfe during the marriage and who is a minor
hibited from, and may be held in contempt of courtlarassing, (am) In an action to determine the paternity ahdd, the party
intimidating, physicallyabusing or imposing any restraint on thevho filed the petition shall submit the form ungear (a) within
personaliberty of the other party or a minor child of either partys days after paternity is adjudicated.
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(b) A form submitted under this subsection shalit@@ntained expensesnd attorney fees incurred by the other party in bringing
with the confidential information required under76.7.127or or responding to the actionfating the family

maintainedseparately from the case file. The form may be dis (e) Requiring eithemparty to pay family support under s.
closedonly to the parties and theittorneys, a county child sup 767.531

port enforcement agencgnd any other person authorized by law (f) Requiring eitheparty to execute an assignment of income

or court order to have access to the information on the form. o
History: 1971 c. 2201977 c. 1051979 ¢. 3255.50, 92 (4) 1979 c. 1961979 unders.767.750r an authorization for transfer undei767.76

c. 352s.39; Stats. 1979 s. 767.085985 a. 291987 a. 333.64; 1987 a. 355403 (9) Requiring either party or both parties to pay debts or per

1089a. 3156, 132 1993 . 78481 1995 a. 25,9126 (19) 1995 a. 201404 1997 ons i -
a. 191 2001 . 613005 a. 443531461049, 71,83, 84: Stats. 2005 5. 767.21F007 [0'M Other actions in relation the persons or property of the par

a.187 2011 a. 32 _ ties.
NOTE: 2005 Wis. Act 443contains explanatory notes. (h) Notwithstanding ss767.117 (1) (b)and767.215 (2) (i)

) . prohibiting either party from disposing of assets within the juris
767.217 Notice to Child Support Program. (1) NOTICE diction of the court.

OFPLEADING ORMOTION. In an action décting the family in which ; ‘s : . .
eitherparty is a recipient of benefits under4%.141t049.161or 0 Reqt_nnng counseling of _e.|ther.party or both parties. .
aid under s48.64549.19 or49.45 each party shall, either within (k) Subject to s767.853 requiring either party or both parties
20 days after serving the opposite party with a motion or pleadi maintain minor children as beneficiaries on a heakhrance
requestinghe court to order or to modify a previous order relating!icy or plan.
to child support, maintenance, or family support, or before filing (L) Requiring either party or both parties to execute an assign
the motion or pleading in court, servecapy of the motion or mentof income for payment of health care expenses of miner chil
pleadingon the county child support agency undéi%s53 (5)of  dren.
the county in which the action is begun. (1n) CONSIDERATIONS; STIPULATIONS; REVIEW. (a) Before

(2) NoTticeorapPPEAL. In an appeal of aaction afecting the makinga temporary order under sifh), the court shaltonsider
family in which support or maintenance of a child of any party thosefactors that the couit required by this chapter to consider
atissue, the person who initiates the appeal slotifly the depart beforeentering a final judgment on the same subject matter
mentof the appeal by sending a copy of the notice of appeal to thekinga determination under sufd) (a)or (am), the court shall
department. consider the factors under#7.41 (5) (am)subject to s767.41

(3) NoNCOMPLIANCE. A judgment in an action f&fcting the  (5) (bm).
family may not be granted unless this section is complied with or (b) 1. If the courtnakes a temporary child support order that
acourt orders otherwise. deviatesfrom the amount of support that would be requiogd
| o 107 ¢ SBLOTo . Sh50 170, Loplorge 52,93 Sy using the porcentagstandard established by the deparimernt
1997a. 27 35; 2001 a. 612005 a. 44%.72 Stats. 2005 s. 767.212007 a. 20 - upde7r2'7459j12%1(9)) the court shall comply with the requirements

of s.767. n

767.225 Orders during pendency of action. (1) Tempo- 2. If the court finds by a preponderance of the evidence that
RARY ORDERS. Except as provided in cB22, in an action décting aparty has engaged in a pattern or serious incident of interspousal
the family the court mayduring the pendency of the action, makéattery,as described under®20.190r 940.20 (1m)or domestic
just and reasonableemporary orders concerning the followingabuse as defined in $813.12 (1) (am)and makes a temporary
matters: orderawarding joint or sole legal custody or periods of physical
(a) Upon request of one partyranting legatustody of the placemento the partythe court shall comply with the require
minor children to the parties jointlyo one party soleyorto arel mentsof s.767.41 (6) (fland, if appropriate, §67.41 (6) (9)
ative or agencyspecified under §67.41 (3) in a manner consis 3. If the courtor circuit court commissioner requires one party
tentwith s.767.41, except that the court may order sole leys  to cover the child under a health insurance policy or plan under
tody without the agreement of the other party and without thib.(1) (k), the court or circuit court commissiorsrall order the
findings required under §/67.41 (2) (b) 2.An order under this partyto provide to the other party a health insurance identification
paragraplis not binding on a final custody determination.  cardfor the child. Sectio@67.513 (2m) (band(c) applies to a
(am) Upon the request of a pargranting periods of physical failure to comply with a temporary order under this subdivision.
placemento a party in a manner consisten_t WitWG7.4:_|. The (c) A temporary order under sufl) may be based upon the
court shall make a determination under hasagraph within 30 written stipulation of the parties, subject to the approval of the
daysafter the request for a temporary order regarding periodscefurt. Temporary orders made by a circuit court commissioner
physical placement is filed. may be reviewed by the court.

(ap) Uponthe request of a partgranting periods of electronic  (2) NoTice oF MoTION FOR ORDER. Notice of motion for an
communicatiorto a partyin a manner consistent with#7.41  orderor order to show cause under s(i).may be served at the
Thecourt or circuit court commissioner shall make a determingme the action is commenced or at dimye after commencement

tion under this paragraph within 30 days after the request fopgdshall be accompanied by afi@vit stating thebasis for the
temporaryorder regarding periods of electromiemmunication requesfor relief.

is filed. _ _ _ (3M) AVAILABILITY OF DOMESTIC ABUSE RESTRAINING ORDER.
(b) Notwithstanding ssz67.117 (1) (c)and767.215 (2) (j) TJf a circuit court commissioner believes that a temporary restrain
prohibiting the removal of minor children from the jurisdiction o ing order or injunction under 813.12is appropriate in an action,

thecourt. . _ the circuit court commissioner shall inform the partiestiodir
(bm) Allowing a party to move with or remove a child after aight to seek the order or injunction and the procedure to follow
notice of objection has been filed under767.481 (2) (a) On a motion for such a restraining order or injunction, the circuit

(c) Subject to s767.85 requiring either party or both partiescourt commissioner shall submit the motion to the court within 5
to make payments fahe support of minor children, which pay working days.
mentamounts must be expressed as a fixed sum unless the partigistory: 1971 c. 1491971 c. 21'5.126, 1971 c. 220307, 1975 c. 283Sup. Ct.

i i 1,73 Wis. 2d xxxi(1976);1977 c. 1051979 c. 3%s.50,92 (4) 1979 c. 11,196,
havestipulated to expressing the amount as a percentage of e 3525.39; Stats, 1979 s. 767.28983 a. 271983 a. 204.22; 1983 a. 447
payer’sincome and the requirements underg.34 (2) (am) 1. 19g5a. 29s.3202 (9) 1987 a. 355364, 413 1989 a. 2121991 a. 391993 a. 78
to 3. are satisfied. 481,490, 1995 a. 25.7100h 9126 (19) 1995 a. 70404 1999 a. 92001 a. 1661;

> : 2003a. 130326, 2005 a. 174342, 2005 a. 4435.861091; Stats. 2005 s. 767.225;
(d) Requiring either party to pay for the maintenance of tagse a0 224 20052 % 2005 2. 4435861091, Stats S

otherparty Maintenance under this paragraph may include thecross-reference: See also ctDCF 15Q Wis. adm. code.
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7 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.273

767.235 Trial or hearing on judgment. (1) BEFORECOURT. Otherparty to incurextra and unnecessary fees. The public policy that an innocent

. ; ; . ; partywho is the victim of overtrial should not be burdened with the payment of extra
In,an action d,éCtmg the family all hearings and t.nals to deter andunnecessary attorndges occasioned by the other party is equally applicable
mine whether judgment shall be granted, exdegzirings under s. with respect to guardian ad litem fees. Hottenrothetsko 2006 W1 App 249298
757.69(1) (p) 3, shall be before the court.edtimony shall be Wis.2d 200727 N.w2d 3§ 05-1212

takenby the reporter and shall be transcribed and filed with t
recordif so ordered by the courCustody proceedings have prior ment. (1) CONTENT. In anaction afecting the familyif the court

ity in being set for hearing. , , ordersmaintenance payments or otfatiowances for a party or

(2) APPEARANCEOF LITIGANTS. Unlessnonresidence in the chilgrenor retains jurisdiction ithose matters, the written judg
stateis shown by competemtvidence, service is by publication,mentshall include a statement that disobedience of the court order
or the court for other good cause orders otherwise, both piartieg punishable under cfi85 by commitment to the county jar
actions afiecting the family shall appear upon the final hearing Qfoyseof correction until the judgmers complied with and the
trial. An order of the court to thatfett shall be procured fie  ostsand expenses of the proceedings are paid or until the party
moving party and shall beserved upon the nonmoving partycommittedis otherwise dischged, accordingo law Final writ
beforethe hearing or trial. No order is required in the case ofgn agreements and stipulations of the parties shall, unless set forth

%7.251 Content, preparation, and approval of judg -

joint petition. _ in the judgment, be appended to the judgment and incorporated by
(3) EXcLUSION FROM COURTROOM. The court may on its own reference.
motion, or on motion of any party to an actioffeating the family 2y prepararion. The findings of fact, conclusions of laand
excludefrom the courtroom all persons other than the parties, thgie written judgment shalbe drafted by the petitioner unless the
atthrtneys?(Qg a”}ig“{f‘sr‘é';“%sg%d litem. court otherwise directs, anshall be submitted to the court and
istory: a. s.65, 67, 77, 93. . f s " !
NOTE: 2005 W, Act 443contains explanatory notes. glrtz?n\g/gh the clerk of the court within 30 days after judgment is
767.241 Award of attorney fees and other fees and (3) ApProVAL. The draft findings, conclusions, apatigment
costs. (1) CourtAuTHORITY. The court, after considerirtpe shallbe approved by all counsel appearing, including a guardian
financial resources of both parties, may do the following: adlitem and county child support enforcement agency attorney

() Order either party to pay a reasonable amfarthe cost andanyother person designated by the court or local rule. After
to the other party of maintaining or responding to an actieciaf necessargpprovalsare obtained, the findings of fact, conclusions

ing the family and for attorney fees to either party OfF!?‘Y"v anzcé ggdgmgniéhggbe submitted to the court.
. . . istory: a. s.169,
(b) If one party receives services unde¥&22or services pro NOTE: 2005 Ws. Act 443contains explanatory notes.

vided by the state or county as a result of an assignment of income

unders. 49.19 order the other party to pay any fee geable 767.264 Dismissal; vacation; substitution or with -
unders.49.22 (6)or the cosbf services rendered by the state oirawal of attorney . (1) OPPORTUNITYTO RESPOND. An action
county under $49.19 affecting the family may not be dismissed undei885.04 (1)

(2) PREACTION AND POSTACTIONFEES. Any amount ordered unlessall the parties who have appeared in the action have been
undersub.(1) may include sums for legal services rendered ag§rvedwith a copy of the notice of dismissal ahdve had an
costsincurred priorto the commencement of the proceeding diPportunityto file a responsive pleading or motion.
afterentry of judgment. (2) ATTORNEY FEESAND OTHER AMOUNTS OWING. (&) Upon

(3) Towrom paD. The court may order that the amount b&akingan order for dismissal of, for substitution of attorney in,
paid directly to theattorney or to the state or the county providinée! Withdrawal of attorney from, or for vacation of a judgment

servicesunder s49.220r 49.19 who may enforce the order in itsgrantedin an action décting the family the court shall, prior to
name. orin its order grant separate judgment in favor of an attorney who

hasappeared for a party to the action and in favor of a guardian
litem for a party or a child for the amount of fees disthurse
ntsto which the attorney or guardian l#ém is, in the cours

(b) The court may order payment of costs under this sectionj dgment,entitled and against the party responsible for the fees

the department oits designee, whichever is appropriate, in an ddisbursements.

P ; ; X y b) Upon making an order for dismissalasf action d&ctin
actionin V\;hlc? gh?hcogrflndts thatt thet redcorq of p%yrtnertl.ts”anqhe(fgmils or for vagation of a judgment granted in the Qrdwg
arrearage&ept by the department or its designesubstantially : . 9 S
incorrectand that the department or its designeefites] to cor courtshall, prior to or in its order of dismissal or vacation; pre

rectthe record within 30 days aftbaving received information SErvethe right of the state or a political subdivisiortiug state to
thatthe court determines is $iafent for making the correction. SCll€ctany arrearages, by an action urttiés chapter or under ch.
History: 1977 c. 1051979 c. 325.50; 1979 c. 352,39, Stats. 1979 s, 767.262; /50 OWed to thestate if either party in the case was a recipient of

1983a. 271993 a. 481490, 1995 a. 201279, 404 1997 a. 2735, 252, 2005 a. 443 aid under ch49.

(4) PAYMENT BY STATEORCOUNTY. (a) Except as provided in
par.(b), no court may order payment of costs under this section B
the state or any county which may be a party to the action.

ss.99, 112 Stats. 2005 s. 767.241. History: 2005 a. 443s.33, 92, 114
An allowance of$1,000 attorney fees on appeal, after the award of a generousNOTE: 2005 Ws. Act 443contains explanatory notes.
propertysettiement, constitutedpenalty for appealing. Molloy. Wiolloy, 46 Wis. Sub. (3) (a) [now sub. (2) (a)] is strictly construed to apply to treieations
2d 682 176 N.W2d 292(1970). expresslyset forthin the statute, such as orders for dismissal, substitution of attor

Attorneyfees on appeal depend on need, ability to gag whether there is a rea neys,and vacation of judgments, in actiongeafing families. In other cases an
sonableground for the appeal. KlipsteinKlipstein,47 Ws. 2d314 177 N.W2d  actionto recover legal fees may be instituted. Kotecki & Radtke \SJBhnson]192
57(1970). Wis. 2d 429531 N.W2d 606(Ct. App. 1995). . o

An order for attorney fees is enforceable by contempt. The court cannot enter &he only reasonable meaning of sub. (3) (a) [now sub. (2) (a)] is that it gives the
judgmentin favor of the attorney directlyBefore a contempt order is issuée  courtauthorityto enter a judgment for the fees owed by the client to an attorney who
defendantmust have notice of an application by the spouse to whofaghere pay is permitted by order of the court to withdraegardless when or if the client retains
able. O’Connor v O’Connor 48 Ws. 2d 535180 N.w2d 735(1970). anotherattorney to replace the withdrawing attorney in #eion. Kohl v DeWitt

Denialof the wifes motion for her husband to contribute to attorney fees to-pros80Ss& Stevens2005 WI App 196287 Wis. 2d 289704 N.W2d 586 04-0328
cutethe wifes appeal was an abuse of discretion when the issues in the case were vighe federal tax consequences of divorce. MeldmganR57 MLR 229.
orouslycontested and ino way frivolous. Markham.Warkham,65 Wis. 2d 735 . .
223N.W.2d 616(1974). 767.273 Allowances pending appeal. In an action déct-

A circuit court does not have subject matter jurisdiction in a diamtien to deter  jng the family pending in appella@ourt, an allowance for suit

mineattorney fees between an attorney and client who the attconépues to rep . .
resentn the divorce action. StaseyStaseyl68 Ws. 2d 37483 N.w2d 221(1992). money,counsefees, or disbursements in the court or for tempo
Nonmaritalassets may beonsidered in determining whether to order one party try maintenance or support paymentshe spouse or the chil
contributeto the othes fees. Doerr.\Doerr 189 Ws. 2d 112, 525 N.W2d 745(Ct. ~ dren during the pendency of the appea| may be made by the proper
App. 1994). . . .
UnderOndrasek 126 Ws. 2d at 484the overtrial doctrine may be invoked in t”e,‘l court upon motion made and ,deC'ded after entry obtter
family law cases when one pasyiinreasonable approach to litigation causes th@r judgment appealed from and prior to the return of the record to
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appellatecourt. If the allowance is ordered before the appeal is SUBCHAPTERIV

taken,the order shall be conditioned upive taking of the appeal

andis not efective until the record is transmitted to appellate ANNULMENT, DIVORCE, AND LEGAL SERRATION
court.

History: 1975 c. 941977 c. 1051977 c. 18%.89; 1979 c. 3X%.50; 1979 c. 352 . . .
s.39; Stats. 1979 s. 767.39; Sup. Ct. Ordei6 Ws. 2d xiii (1988):2005 a. 443. 7/67.301 Residence requirements. No action to dfrm

176 ) marriageor for annulment under 67.001 (1) (apr (b) may be
NOTE: 2005 Ws. Act 443contains explanatory notes. broughtunless ateast one of the parties has been a bona fide resi
. dentof the county in which the action is brought for not less than
767.281 Filing procedures and orders for enforcement 30 daysnext preceding the commencement of the action, or unless
or modification of judgments or orders. (1) APPLICABIL-  the marriagehas been contracted within this state within one year

ITY. This sectiorapplies to all enforcement or modification peti prigr to the commencement of the action. No action for divorce

tions, motions or orders to shov_v cause filed for actiofesciing o legal separation under267.001 (1) (cpr (d) may be brought

the family under s767.001 (1) (i) unlessat least one of the parties has been a bona fide resident of
(1m) GeNerALLY. Except as provided in suf2), if a petition, the county inwhich the action is brought for not less than 30 days

motion, or order to show cause requesting enforcement or modifiext preceding the commencement of the action. No aéion

cationof a judgment or order in an actioffieating the family that divorceunder s767.001 (1) (cjnay be brought unless at lease

wasgranted by a court dghis state is filed in a county other tharof the parties has been a bona fide resident of this state for not less

the county in which the judgment or order was rendered, the patian6 months next preceding the commencement of the action.

tioner or party bringing thenotion or order to show cause shall History: 2005 a. 443.27.

senda copy of the petitiormotion, or order to show cause and NOTE: 2005 Ws. Act 443contains explanatory notes. ,

summonsio the clerk of the court in which the judgment or ordeg i, FEoe 2o e O D e mondied afer he rediire

wasrendered. If a question arises as to witiotirt should exer mentwas met. Siemering Siemering95 Ws. 2d 1.1, 288 N.W2d 881(Ct. App.

cisejurisdiction, a conference involving both judges, all counsei980).

andguardians ad litem may be convengdler s807.13 (3)to

resolvethe question. The petitioner shall send a copy of any ord&7-313 Annulment. (1) GROUNDS; WHEN SUIT MAY BE

renderedpursuant to theetition, motion, or order to show causéROUGHT. A court may annul a marriage upon any offtiewing

to the clerk of the court in which the original judgmenbeder ~grounds:

wasrendered. (@) A party lacked capacity to consent to the marriage at the

(2) SUPPORTORMAINTENANCE ORDERS. (a) Except as provided fime the marriage was solemnized, either because obageyse
in ch. 769, if the petition, motion or order to show cause is tgpf mental incapacity or_lnflrmlty or because of the influence of
enforcemenbr modification of a child support, family support o2lcohol,drugs, or other incapacitating substances, or a party was
maintenanceorder the petition, motion or order to show causé'ducedto enter into a marriage by force or duress, or by fraud
shallbe filed in the county in which the original judgmenbader Nvolving the essentials of marriage. Suit may be brought by

was renderedbr in the county where the minor children residitherparty or by the legal representative of a party lacking the
unlessany of the following applies: capacityto consent, no later than one year after the petitioner

S ) . . obtainedknowledge of the described condition.
1. All parties, including the stater its delegate if support, . .
supportarrearages, costs or expenses are assigned undér ch, (P) A party lacks the physical capacity to consummate the mar
stipulateto filing in another county fiageby sexual intercourse, and at the time the marriage was sol

2. The court in the county which rendered the original jud emnizedthe other party did not know of the incapacifit may

rough ither party no later than on r rth itioner
mentor order orders, upon good cause shown, the enforceme g)lp ought by either party no later than one year after the petitione

o o . ) ainedknowledge of the incapacity

modification petition, motion or order to show cause to be filed In (c) A party was 16 or 1years of age and did not have the-con
anothercounty . . I sentof his or her parent or guardian or judicial approval, or a party

(b) If the parties have stipulated to filing in another coun{yasynder 16 years of age. Suit may be brought by the underaged
under par(a) 1, the petitioneror party bringing the motion or narty or a parent or guardian at any time prior to the pRaitain
orderto show cause shall send a copy of the petition, motionigp the age of 18 years, but a parent or guardian must bring suit
orderto show cause and the summémshe clerk of court in the \yithin one year of obtaining knowledge of the marriage.
countyin which the original judgment or order was rendered. (d) The marriage is prohibited by the laws of this state. Suit

(c) If the court in the county which rendered the origjodlr  may he brought by either party within 10 years of the marriage,
mento_r ord_er orders the petition, motion or order to_ _show Cauggceptthat the 10-year limitation shall not appinere the mar
to be filed inanother county under pge) 2, the petitioner or (jage is prohibited because either party &asther spouse living
party bringing the motion or order to show cause shall attachyfithe time of the marriage and the impediment has not been
copy of the order when filing the petition, motion or order to showsmovedunder s765.24

causein the other county (2) JUDICIAL PROCEEDING REQUIRED; NO ANNULMENT AFTER
(4) SUPPORTAND MAINTENANCE PAYMENTS TO DEPARTMENT. If - peaTh. A judicial proceeding is required to annul a marriage. A

a petition, motion or order to show cause for enforcement or-mogharriagemay not be annulled after the death of a party to the mar
fication of a child support, family support or maintenance ordejage.

is filed andheard, regardless of whether it is filed and heard in adistory: 1977 c. 1051979 c. 3%s.50,92 (2) Stats. 1979 s. 767.03005 a. 443
county other than the county in which the original judgment &s.22 23, 145 Stats. 2005 s. 767.313.

orderwas rendered, any judgment or order enforcing or modity 070 B202 U8 TE0 NPEIEIS SRREON TS o iough an annu
Ing theor'gmal IUdgment or order shall spemfy that payments qem,is suficient to terminate maintenance under s. 767.32 (3) [now s. 767.59 (2)].

supportor maintenance, and payments of arrearages in supportt@requirement that maintenance be terminated following remarriage is uncondi
maintenanceif any, are payable to the department or its designé@gﬁ'ﬁ Fal:: v Falk,158 WS{a 2d 16_5;4312 N.wz2d 547(Ct. Appthlggoi: ot
; : : ougha marriage mape “void,” the marriage governs the parties’ legal-rela
whl_cheverls approprlate. tionsunless it is annulled. Sinai Samaritan Medical Celrterv McCabe 197 Ws.
History: 1989 a. 2121993a. 326481; 1995 a. 2791997 a. 272005 a. 443s.  2d 709 541 N.W2d 190(Ct. App. 1995)95-0012
171020, 126, Stats. 2005 s. 767.281. Annulmentis an appropriate remedy to void a marriage wherparties to the mar
Venuefor a petition to modify or enforce an out-of-state custody decree is thiageare still alive, but it is not the exclusive remedy to challenge the validity of a
countywhere the judgment is filed even though the judgment may be filed in amarriage. The common lavdrew a distinction between an annulment and a declara
county.Sharp v. Shard,85 Ws. 2d 416518 N.W2d 254(Ct. App. 1994). tion that a marriage was void, especially a declaraditer the death of one of the
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9 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.34

parties. Statutes and case law have preserved that distinction. McLbbdllaf,  actionsmay be consolidateldy the court exercising jurisdiction
2013 W1 76350 Ws. 2d 182833 N.w2d 73511-1176 underthis chapter If the actions are consolidated, to the extent the
proceduraland substantive requirements of this chapterflict
with the requirements under&6.7Q this chapter controls. No
actionunder s.766.70may be brought by a spouse against the
otherspouse while an action for divorce, annulment or legal sepa

767.315 Grounds for divorce and legal separation.

(1) IRRETRIEVABLE BREAKDOWN. (@) If both of the parties to a
legal separation or divorce actidoy petition or otherwise have
statedunder oath or &ifmation that the marriage is irretrievably ._..~ = : ;
broken,or if the parties have voluntarily lived apart continuouslglaﬂggr'i F)Z%Qsd'ar_'% 4u$r.13c)1|4¢.3r this chapter

for 12 months or more immediately prior to commencement of thee pronibition under sub. (7) [now s. 767.331Eofnmencingan action under
actionand one party has so stated, the court, after hearing, skal6.70 while a divorce, annuiment, or legal separation action is pending is eonstitu
make a finding that the marriage is irretrievably broken for puonal. Haack vHaack149 Ws. 2d 243440 N.W2d 794(Ct. App. 1989).

posesof .767.35 (1) (b) 1. 767.335 Waiting period for final hearing or trial. An

(b) If the parties to a legal separation or divorce action have Biqfor divorceor legal separation may not be brought to final
voluntarily lived apart for at least?2 months immediately prior to hearingor trial until the first of the following occurs:

commencementf the action and if onlgne party has stated under L .
pne party (1) GeNERALLY. The expiration of 120 days after service of the

oathor afirmation that the marriage isretrievably broken, the d petiti h d h o f
court shall consider all relevant factors, including the- cirSummonsand petition upon the respondent or the expiration o
J20days after the filing of the joint petition.

cumstanceshat gave rise to filing the petition and the prospect ) )
reconciliation,and proceed as follows: (2) EMERGENCY. An order by the court, after consideration of
1. If the court finds no reasonable prospect of reconciliatiofl€ récommendation of @rcuit court commissionedirecting an
it shall make a finding that the marriage is irretrievably bréaen Mmediatehearing on the petition for the protection of tealth
purposesf s.767.35 (1) (b) 1. or safety of either of the parties or_of any thld of the_marrlage_or
fh finds that there i bl t of for other emeagency reasons consistent with the policies of this
2. If the courtfinds that there is a reasonable prospect of r€G, o ter The court shall, upogranting the orderspecify the
onciliation, it shall continue the matter for further hearing ng roundsfor the order
fewerthan 30 nor more than 60 days latgras soon thereafter as™ oy 1977 c. 1051979 . 325550,92 (4) 1979 c. 196Stats. 1979 s. 767.083;
the matter may be reached on the ceuctilendarand may sug 1987a. 3552001 a. 612005 a. 443.45; Stats. 2005 s. 767.335.
gestto the parties that they seek counseling. The court, at the
requesDf either party opbn its own motion, may order counseling767.34 Court—approved stipulation. (1) AuTHORITY. The
At the adjourned hearing, if either pastates under oath offiaf ~ partiesin an action for an annulment, divorce, or legal separation
mationthat the marriage is irretrievably broken, the court shahay, subject tathe approval of the court, stipulate for a division
makea finding whether the marriageiisetrievably broken for of property for maintenance payment®y the support of chil
purpose®f s.767.35 (1) (b) 1. dren,for periodic family support payments undei767.531 or
(2) BREAKDOWN OF MARITAL RELATIONSHIP. If both of thepar  for legal custody and physical placement, in case a divorce or legal
tiesto a legal separatiaor divorce action by petition or otherwiseSeparationis granted or a marriage annulled.
havestated under oath orfimation that the marital relationship ~ (2) LIMITATIONS ON COURT APPROVAL. (&) A court may not
is broken, the court, after hearing, shall make a finding that thpprovea stipulation for child support or family support unless the
marital relationship isoroken for purposes of 867.35 (1) (b) 2. stipulationprovides for payment of child support determined in
History: 2005 a. 443s.66, 146, mannerconsistent with s767.511or 767.89
di\;’-})?gg'.u%rl ’\(;lfu%uggzm(lng?g)lége dissolution: Iatonsins adoption of no-fault .(am) A court may notapprove a stipulation for expressing
child support or family support as a percentage of the fsayer

767.317 Defenses abolished. Previously existinglefenses incomeunless all of the following apply:

to divorce and legal separation, including but not limiteddo 1. The state is not a real party in interest in the action under

donation, connivance, collusion, recrimination, insanignd any of the circumstances specified i787.205 (2) (a)

lapseof time, are abolished. 2. The payer is not subject to any other orderanyother
History: 2005 a. 44%.50. action,for the payment of child or familsupport or maintenance.

3. All payment obligations included in the ordether than

767.323 Suspension of proceedings to effect rec - 0 annyal receiving and disbursing fee undéi6g.57 (Le) (a)

onciliation.  During the pendency of an action for divorce o ;

legal separation, the court maypon written stipulation dboth 5re§xpfssedtas a perct:entage of thet_palym:pomfe. divisi ¢
partiesthat they desire to attempt a reconciliation, enter an order(P) A court may not approve a stipulation for a division o
suspendingany and all orders and proceedirigssuch period, Propertythat assigns substantially all of the property to one of the
notexceeding0 days, as the court determines advisable to pertiesin the action if the other party in the actiorrishe process

the parties to attempt a reconciliation without prejudice to thelf applyitng ftor m_edic?:]ats%istange under sutl)bl«tmf fh 4?°5iih tth
respectiverights. During the suspension peritize parties may € court determines that It can be reasonably anticipated that the

resumeliving together as husband and wife and their acts and cGi€rParty in the action will apply for medical assistanceler

; o ; : ~subch.IV of ch. 49within 30 months of the stipulation.
ductdo notconstitute an admission that the marriage is not irr@ History: 1971 c. 2201977 c. 1051979 c. 3%s50, 92 (4); Stats. 1979 s. 767.10;

trievably broken or a waiver of the ground that the parties haygssa 2g 1987 a. 3551993 a. 161993 a. 496,276 1995 a. 272001 a. 162005
voluntarily lived apart continuously for 12 months or more immen. 443ss.54, 168 Stats. 2005 s. 767.34.

diately priorto the commencement of the action. Suspension m_ay\ trial court is not required to givefett to a propertylivision agreement entered
nto

; : into before divorce proceedings are instituted. It should make its own determination
berevoked upon the motion of either party by an order ofthet. of whether the agreement adequately provides for the parties.. Ray %7 Wis.

If the parties become reconciled, the court shall dismiss the actmrrz, 203 N.w2d 724(1973). )
If the parties are not reconciled after the period of suspension, tH&ereare 2 types of postnuptial agreements: 1) family settlement agreghants

. o . ntemplatehe continuation of the marriage, and 2) separation agreements that are
action shall proceed as though no reconciliation period Wér%xdeafter separation or in contemplation of separation. The former are presumed

attempted. bindingon the parties under s. 767.255 (3) (L) [now s. 767.61 (3) (L)]. The latter are
History: 1971 c. 2201977 c. 1051979 c. 3%.50; Stats. 1979 s. 767.082005 governedby s. 767.10 [now s. 767.34] and constitute a recommendation jointly made
a.443s.44; Stats. 2005 s. 767.323. by the parties to the court regarding what the judgment should provide. Evenson v

Evenson228 Ws. 2d 676598 N.W2d 232(Ct. App. 1999)98-0803 See also &h
. .. . Boxtel v. Van Boxtel, 2001 WI 4Q 242 Wis. 2d 474625 N.W2d 284 99-0341
767.331 Actions for certain |nters_pousa| remedies. If An agreement made in contemplation of divorce, entered into aftgratties
a spouse has begun an action against the other spouse undwiregdo the divorce, was subject to s. 767.10 [now s. 767.34], not s. 767.255 [now

; f s.767.61). When a party withdrew his consent before court approval, the agreement
766.70and either or both Spouses SUbsequemﬂyg an action was unenforceable. yxes v Ayres,230 Wis. 2d 431 602 N.W2d 132(Ct. App.

underthis chapter for divorce, annulmentlegal separation, the 1999),98-3450
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767.34 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 10

A trial court may refuse to incorporate a stipulation in a divorce judgwieett  or by special order of a court of record upon a showing of necessity
aparty repudiates hisr her consent. A party is free to withdraw from a stlpulatlo%g ciear title to real estate

until it is incorporated in a judgment, and repudiation may render the stipulation n
existent. Van Boxtel vVan Boxtel, 2001 W1 40242 Ws. 2d 474625 N.W2d 284 (7) DIVORCE JUDGMENT REVOKED ON REMARRIAGE OF PARTIES.

99-0341 i i ;
The specific language of sub. (1) controls stipulationdivorces rather than the WhenaJUdgment of divorce has been gramed and the parties sub

generalanguage of s. 807.05. All agreements entered into after a divorce is filed g@quentlyintermarry the court, upon their joint application and
stipulationssubject to sub. (1) and must be approved by the court. Polakawskinpon satisfactory proof of the marriage, shall revoke all judg

Polakowski,2003 WI App 20259 Wis. 2d 765657 N.W2d 102 02-1961 i i
A stipulation under this section is not a contract that would be binding on the pal S‘msand any orders that will notfatt the ”ght of 3rd persons.

onceentered into, but is only a recommendation to the court. The court need Hotthe judgment is revoked, the court shall order the record
acceptt but has a duty to decide whether that recommendatidiisamnd reasonable impoundedwithout regard to §.67.13 and the record may not be

resolutionof the issues that the court wants to adopt. When a court adopts a stip i i i i i i ;
tion, it does so on its own responsibility withinsitliscretionand the provisions Blﬁeredor a_dmltted, in whole Or. In part, into evidence In.an.y a_C'[I_OH
becomethe courts judgment. Once the court decides to do sajgheof a party to  OF proceeding except by special prder of th? court of ]UUSd'Ct'on
\évjltgdzrgév J\zomzwez gg%gt'i\?r\}v czodmae; ég afzelr;d. Hottenrokeisko 2006 WI App  upongood cause shown a paternity proceeding under this chap
) S. . - i i

Beforeapproving a stipulation, the circuit court is not required to take evidence atl%{ or b.y spemal Qrder of a court of record upon a ShOWIng of
makean investigation in essentially the same manner as sindated matters were NECESSItyto clear title to real estate.
contested.Under the facts atis case it was unnecessary to define the minimum History: 1971 c. 2201977 c. 1051979 c. 3%s.50, 92 (4); Stats. 1979 s. 767.07;
requirementshat must be met before a court approves a stipulation. Hottenrothl987a. 35% 1989 a. 1322005 a. 443s.35, 36, 53, 172, 173 174, Stats. 2005 s.

Hetsko,2006 WI App 249298 Wis. 2d 200727 N.W2d 38 05-1212 767.35;2009 a. 180
NOTE: 2005 Wis. Act 443contains explanatory notes.
767.35 Judgment of divorce or legal separation. Sub.(2) [now sub. (6)] does not authorize vacating or modifying a finding of-pater

. . nity of children determined in the original divorce judgment. . E.§7 Ws. 2d 43
(1) WHENGRANTED. A court shall grant a judgment of divorce orzoﬂN_W,Zd 503(1973). g Judg °

legal separation if all of the following conditions are met: Sub.(2) [now sub. (6)] provides no authority for reopenirtj\rce judgment as

() The requirements of this chapgerto residence and attend |tlrgeYI%t)§s to groperty division. Conrad €onrad92 Ws. 2d 407284 N.W2d 674

anceatan educational program unde787.401have been com  The death of a party within 6 months of a divorce judgment did not void the judg
plied with. mentor divest the court of jurisdiction to order property division. Roed@oeder

) . . 103Wis. 2d 41, 308 N.W2d 904(Ct. App. 1981).
) (b) 1 In cor_mectlon witl JUdgmeUt (_)f dN_orce or Iegal separa p divorce judgment did not bar a wiection against her former husband for torts
tion, the court findghat the marriage is irretrievably broken undesilegedlycommitted during the marriage. StuartStuart,143 Ws. 2d 347 421

$.767.315 (1) (apr (b) 1.0r2., unless sub®. applies. N.W.2d 505(1988).

f . . . If the requirements of sub. (2) [now sub. (5)] are met, conversion to a divorce
2. In connection with a judgmeanf legal separation, the courtdecreeis mandatory Bartz v Bartz, 153 Ws. 2d 756452 N.W2d 160(Ct. App.

finds that the marital relationship is broken undefgs.315 (2) 1989).
(c) To theextent that it has jurisdiction to do so, the court h
consideredand approvedr made provision for legal custody an
physical placement, the support of any chitd the marriage
entitledto support, the maintenance of eitepouse, the suppor
of the family under s767.531 and the disposition of property

(2) GRANTING DIVORCE OR LEGAL SEPARATION. When a party

?67.36 Copies of judgment to parties. At the time offil -

ing a judgment for an annulmerivorce, or legal separation, the
tpartywho prepared the judgment shall furnish to the clerk of court
2 true copies of the judgmerncluding any attachments to the
judgmentreferenced in the judgment, in addition to the original
judgment. Until the copies are presented, the clerk may refuse to
acceptthe judgment for filing. After the judgment is filed, the

@érk shall mail a copy promptly to each pattythe action at the

requestsa divorce, in which case the court shall hear and detg{s;—knownaddressand the mailing shall be shown in the court
mine which judgment shall be granted. record.

(3) WHEN DIVORCE JUDGMENT EFFECTIVE. A judgment of  History: 2005 a. 443.171
divorceis efective when granted. A court granting a judgment of NOTE: 2005 Ws. Act 443contains explanatory notes.
divorceshall inform the parties appearing in court that the-judg
mentis efective when granted but thitis unlawful under s. 767.375 Effect on transfers at death. (1) RevocATiON OF
765.03(2) for a party to marry again until 6 months after the juddPEATH PROVISIONSIN MARITAL PROPERTYAGREEMENT. Unlessthe
mentis granted. judgment provides otherwise, a judgment of annulndingrce

(4) REVOCATION OF LEGAL SEPARATION JUDGMENT UPONREC-  OF legal separation revokes a provision in a marital property-agree

ONCILIATION. A judgment of legal separation shall provide tifat, Mentunder s766.58that provides for any of the following:
areconciliationoccurs at any time after the judgment, the parties (&) That,upon the death of either spouse, any of either or both
may apply for a revocation of the judgmerdpon application for SPousesproperty including after-acquired properyasses with
arevocation of the judgment, the court shall make such ordersPiéprobate to a designated person, trust or other entity by nontes
may be just and reasonable. tamentarydisposition. _ _ _ N

(5) CONVERSIONOF LEGAL SEPARATIONTO DIVORCE. By stipuy () That one or both spouses will make a particular disposition
lation of both parties, or upon motiaf either party not earlier in @ will or other governing instrument, as defined.864.01 (2)
thanone year after entrgf a judgment of legal separation, the (2) REVOCATION OF REVOCABLE TRANSFERSAT DEATH. Unless
courtshall convert the judgment to a judgment of divorce. sub.(1) applies, revocation of revocable transfers at deathfor

(6) VACATING ORMODIFYING DIVORCEJUDGMENTAS IT AFFECTS ~ METr'spouse to the other former spouse, or to relatives aittiee
MARITAL STATUS. SO far as a judgment of divorcdeats the masi  formerspouse, under an instrument executed before the judgment

tal status of the parties, tlteurt may vacate or modify the judg of annulment, divorce or legal separation is governed 8415

mentfor suficient cause shown, upon its own motion, or upon trge;'és}og%’fj 1991 a. 3011997 a. 1882005a. 2162005 a. 443.119 Stats. 2005

applicationof both parties to the action, at any time within 6 NOTE: 1991 Wis. Act 301contains extensive legislative council notes.
monthsfrom thegranting of the judgment. If the judgment is

vacatedit shall restore the parties to the marital relation th&67.385 Maintenance, legal custody, and support
existedbefore the granting of the judgment. If a judgment afhen divorce or separation denied. If a judgment in an
divorceis set aside under this subsection, the court shall order #agionfor divorce or legal separation denies the divorce or legal
recordin the action impoundedithout regard to §/67.13 After separationthe court may make such order as the nature ctite

the record is impounded, the recorday not be déred or rendergust and reasonable for the legal custody of and periods of
admittedin whole or in part into evidence in aagtion or pre  physicalplacement with any of the minor children, and for the
ceedingexcept by special order of the court of jurisdiction upomaintenancef either spouse and suppoftthe children by either
goodcause shown in arpaternity proceedings under this chaptespouseout of property or income. If the court orders child support
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11 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.405

underthis section, the court shall determine the child support pay 2. If the court finds that a party is indigent, any costs that
mentsin a manner consistent with#67.511 regardless of the fact would be the responsibility of that party shall be paid by the
that a judgment ofdivorce or legal separation has not beecounty.
entered. History: 1993 a. 2251997 a. 451999 a. 92001 a. 612003a. 1392005 a. 443
History: 1971 c. 2201979 c. 3%.50; Stats. 1979 s. 767.28987 a. 3551993  SS-591063, 180, Stats. 2005 s. 767.401.
a. 481 2005 a. 443.125; Stats. 2005 s. 767.385.
767.405 Family court services. (1) DerINITIONS. In this
767.395 Name of spouse. Except as provideih s.301.47  section:
the court, upon granting a divorce, shall allow either spouse, upon(a) “Mediation” means a cooperative process involving the
requestto resume a former legal surname, if.any partiesand a mediatothe purpose of which is teelp the parties,
History: 1975 c. 941979 c. 3%.50; Stats. 1979 s. 767.28003 a. 522005 a. by applying communication and dispute resolution skills, define
443s.78, Stats. 2005 s. 767.395. andresolvetheir own disagreements, with the best interest of the

Women’snamesn Wisconsin: In Re Petition of Kruzel. MacDougall, 1975 WBB _, . N .
No. 4. ' . u ugat child as the paramount consideration.

(b) “Mediator” means a person with special skills and training
in dispute resolution.

SUBCHAPTERV (1m) DirecToR. (@) Except as provided in pér) and subject
to approval by the chief judge of the judicial administrative dis
CHILD CUSTODY, PLACEMENT, AND VISITATION trict, the circuit judge ojudges in each county shall designate a

personmeeting the qualifications under s@) as the director of

767.401 Educational programs and classes. (1) Pro- family court services in .that county_ . )
GRAMS: EFFECTSOF DISSOLUTION ON CHILDREN; PARENTING SKILLS. (b) If 2 or more contiguousounties enter into a cooperative
(a) During the pendency of an actiofieating the family invhich ~@greementinder sub(3) (b), the circuit judges for the counties
aminor child is involved and in which the court determines thivolved shall, subject to approval by the chief judge ofjttu-
it is appropriate and in the best interest of the ctiilelcourt, on cial administrative district, designadeperson meeting the qualifi
its own motion, may order the parties to attend a program-sp tionsunder sub(4) as the director of family court services for
fied by the court concerning thef@tts on a child of a dissolution tN0S€ counties. _ _ _

of the marriage. If the court orders the parties to attend a progranC) A county or counties may designate the supervistimeof
underthis paragraph arttiere is evidence that one or both of théffice of family court commissioner as the directmder par(a)
partieshave engageih interspousal batteryas described in s. of (b).

940.190r940.20 (1m)or domestic abuse, as defined i8%3.12 (2) Duties. A director of family court services designated
(1) (am) the courtmay not require the parties to attend the praundersub.(1m) shall administer a family court servicesic# if
gramtogether or at the same time. suchan ofice is established under syB) (a)or (b). Regardless

(b) During the pendency of an action to determine the paterrftyWhether the dice is established, the director shall:
of a child, or an action ffcting the family for which the underly ~ (a) Employ stdfto perform mediation and to perform any legal
ing action was an action to determine the paternity of a chitig if custodyand physical placement studgrvices authorized under
court determines that it is appropriate and in the best interest ofgHb.(14), arrange and monitor stafaining, andassign and moni
child, the court, on its own motion, may order either or both of ttier staf case load.
partiesto attend a program specified by the court providing4rain (b) Contract under sukB) (c)with aperson or public or private
ing in parenting or coparenting skills, or both. entity to perform mediation and to perform any legal custody and

(c) A program under paga) or (b) shall be educational ratherPhysicalplacement study services authorized under ().
thantherapeutic in nature and may not exceed a total of 4 hourqc) Supervise and perform mediation and any legal custody
in length. The partieshall be responsible for the cost, if aofy andphysical placement study services authorizeder sub(14),
attendanceat the program. The court may specifically assigandevaluate the quality of the mediation or study services.
responsibilityfor payment of any cost. No facts or information (d) Administer and manage funding for family cosetvices.
obtainedin the course of the program, and no report resulting from (3) Mepiation ProviDED. Mediation shallbe provided in
the program, is admissible in any action or proceeding. everycounty in this state by any of the following means:

(d) Notwithstanding s767.35 (1) the court may require the  (3) A county may establish a family cowservices dice to
partiesto an action décting the family in which a minor child  rovide mediation in that county
involved to attend a program undpatr (a) or (b) as a condition
to the granting of a final judgment or ordettire action décting
the family.

(e) A party who fails to attend a program ordeneder par(a)
or (b) or pay costs specifically ordered under. fgrmay be pre (1m) ma ; ; ; ;
) y contract with any person or public or privetdity,
ceededagainst under ctr.85for contempt of court. locatedin a county in which the director administers family court

(2) CLASSESON PARENTING. (@) During the pendency @f servicesor in a contiguous countyo provide mediation in the

divorce or paternity action, the court may order the parties t®untyin which the person or entity is located.

attendaclass that is approved by the court and that addresses suc{h) MEDIATOR QUALIFICATIONS. Every mediatorassigned

issuesas child development, family dynamics, how paresggl  ndersub.(6) (a)shall have not less than 25 hourstadiation
ration affects a childs development, and what parents can do @aining or not less than 3 years of professional experience-in dis
makeraising a child in a separated situation less stressful for theeresolution. Every mediator assigned under &)aa)shall
child. ) ) havetraining on thedynamics of domestic violence and thieefs

(b) The court may not require the parties to ateenthss under of domestic violence on victims dbmestic violence and on chil
this subsection aa condition to the granting of the final judgmentiren.
or order in the divorce or paternity action, howetiee court may  (5) MepiaTion REFERRALS. (a) Except as provided in si8)
refuseto hear a custody or physiqalacement motion of a party (b) in any action décting the familyincluding a revision of judg
who refuses to attend a class ordered under this subsection. mentor order under 67.451or 767.59 in whichit appears that

(c) 1. Except as provided in sulitl, the parties shall be legal custody or physical placement is contested, the court shall
responsibldor any cost of attending the class. referthe parties to the director of family court servicegfussible

(b) Two or more contiguous counties may enter into a coepera
tive agreemento establish one family court servicefiaa to pro
vide mediation in those counties.

(c) A director of family court services designated under sub.
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767.405 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 12

mediationof those contested issues. The court shall inform the 4. Any other evidence indicating that a pastiealth or safety
partiesof all of the following: will be endangered by attending the session.

1. That the confidentiality ofommunications in mediation  (c) The initial session under p#a) shall be a screening and
is waived if the parties stipulate under s(it) (c)that the person evaluationmediation session to determine whether mediation is
who provided mediation to the parties may also conduct the leg@propriateand whether both partiegish to continue in meei
custodyor physical placement study under s{ilat). ation. At the initial session, the mediator shall review with the par
2. That thecourt may waive the requirement to attend at leatées the nonfinancial provisions that must be included in the par
one mediation session if the court determitiest attending the enting plan under §.67.41 (1m)
sessionwill causeundue hardship or would endanger the health (9) ProHiBITED ISSUESIN MEDIATION. If mediation isprovided
or safety of one of the parties and the bases on wiécbourt may by a mediator assigned under s{@).(a) no issueelating to prop
makeits determination. erty division, maintenance, or child support may be considered
(b) If both parties to any actionfa€ting thefamily wish to  duringthe mediation unless all of the following apply:

havejoint legal custody o& child, either party may request that (a) The property division, maintenanceahild support issue
the court refer the parties to the directorfaily court services s directly related tahe legal custody or physical placement issue.

for assistancén resolving any problem relating to joint legal €us : . - . "
tody and physical placement of the child. Upon request, the coglig(nb)m;?n? epnaarﬂﬁg égrceheilénsvl\jggggt tigsclj)ensmer the propeitiy

shallso refer the parties. . .
(10) PowERSAND DUTIES OF MEDIATOR. A mediator assigned

chaParson o s awarded perods of pysica PACeTEnt fers G a)shall e uidd by he bestnteres of th chic
with physical custody of a child may notify a circuit court (—:om&md may do any of the following, at his or her dlSCF?'[IOI’l. )
missionerof any problem he or she has relating to any of these (&) Include the counsel of any party or any appointed guardian
matters. Upon notification, the circuit court commissioner mayd litem in the mediation.

refer any person involved in the matterthe director of family (b) Interview any child of the parties, with without a party
courtservices for assistance in resolving the problem. present.

(6) AcTioNn uPON REFERRAL. (@) Whenever a court refers a (c) Requirea party to provide written disclosure of facts relat
party to the director of family court services for possible meding to any legal custody or physical placement issue addressed
ation, the director shall assign a mediator to the case. The medigediation,including any financial issue permitted to be consid
tor shall provide mediation if he or she determines that it is appesed.

priate. If the mediator determines that mediation is not (d) Suspend mediation when necessary to enable a party to
appropriatehe or she shall so notify tleurt. Whenever a court gptainan appropriate court order or appropriate therapy

refers a party to the director of family court services for any other(e) Terminate mediation if a party does not cooperate or if

family court service, the director shall take appropriate action to ‘.7 . ~. : . . s
provide the service. mediationis notappropriate or if any of the following facts exist:

: ; ; ; 1. There is evidence thatparty engaged in abuse, as defined
(b) Any intake form that the family court services requires the : 4 ]
partiesto complete beforeommencement of mediation shall ask S-813:122 (1) (a)of the child, as defined in813.122 (1) (h)

each party whether either of the parties has engagetérspou 2. There is evidence of interspousal battery as described
salbattery as described in 840.190r 940.20 (1m)or domestic uUnders.940.190r940.20 (1m)r domestic abuse as defined in s.
abuseas defined in 813.12 (1) (am) 813.12(1) (am)

(7) PRIVATE MEDIATOR. The parties to any actionfedting the 3. Either party has a significant problem with alcohafiarg
family may at their own expense, receive mediation services frarhuse.
a mediator other thanne who provides services under s{#). 4. Other evidence which indicates one of the parties’ health

Parties who receive services from a mediator under this subssiasafety will be endangered if mediation is not terminated.
tion shall sign and file with the director of family court services (12) MEDIATION AGREEMENT. (a) Any agreement that resolves
andwith the court a written notice stating the mediatoameand  jssesf legal custody or periods physical placement between
the date of the first meeting with the mediator the parties and that is reached as a result of mediation under this

(8) INITIAL SESSIONOF MEDIATION REQUIRED. () EXcept as sectionshall be prepared in writing, reviewed by the attorifey
providedin par (b), in any action décting the familyincluding  any, for each party and by any appointed guardian ad litem, and
an action for revision of judgment or order undei787.451or  sybmittedto thecourt to be included in the court order as a stipula
767.59 in which it appears that legal custodiyphysical place tion. Any reviewing attorney or guardian ad litesmall certify on
mentis contested, the parties shall attabteast one session withthe mediation agreement that he or she reviewed it, and the-guard
a mediator assigned under siib) (a) or contracted with under jan a4 Jitem, if anyshall comment on the agreembased on the
sub.(7) and, if the parties and the mediator determine that eontiiiastinterest of the child. The mediator shall certify that the-writ
uedmediation is appropriate, no court may hold a trial of or a fingly mediation agreemeatccurately reflects the agreement made
hearingon legal custody or physical placementil after medi  petweenthe parties. The court may approvereject the agree
ationis completed or terminated. ment,based on the best interest of the chilthe court shall state

(b) A court mayin itsdiscretion, hold a trial or hearing withoutjn writing its reasons for rejecting an agreement.
requiringattendance at the session under(paif the court finds (b) If after mediation under this section the partiesiot reach

that attending the session will cause undue hardship or woulgreemenon legal custody or periods of physical placement, the
endangethe health or safety of one of the parties. In making ifiy jesor the mediator shall so notify the couExcept as pro
det?{]m'aat'g?f wheftr;er a]}ttendapf[:r? at tbtqssgg wtouPI1d lelzndan videdin s.767.407 (1) (am)the court shall promptly appoint a
gi?jrer (Zvig:nceotr)fst?]: %:)I(I)ov(\)lpne'o € parties,dbert shall con guardianad litem under s767.407 Regardless of whether the
.g. i courtappoints a guardian ad litem, the court shall, if appropriate,
1. That a party engaged in abuse, as defineddh®122 (1) refer the matter for a legal custody or physical placement study
(), of the child, as defined in 813.122 (1) (b) undersub.(14). If the parties come to agreement on legal custody
2. Interspousal battery as described und@48.190r940.20 or physical placement after the matteas been referred for a
(1m) or domestic abuse as defined i8%3.12 (1) (am) study, the study shall be terminated. The parties may return to
3. That either party has a significant problem with alcohol enediationat any time before any trial of or finlakaring on legal
drug abuse. custodyor periods of physical placement. If the parties return to
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13 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.407

mediation,the county shall collect any applicable fee under s. a. That the appointment of a guardian ad litem will not assist
814.615 the court in the determination regarding legal custodyhysical

(13) PowERSOF COURT. Except as provided in suf), refer  placemenbecause the facts or circumstances of the case make the
ring parties to mediation under théection does not fakct the likely determination clear
powerof the court to make any necessary order relatirige par b. That a party seeks the appointment gfiardian ad litem
tiesduring the course of the mediation. solely fora tactical purpose, or for the sole purpose of delag

(_’]_4) LEGAL CUSTODY AND PHYSICAL PLACEMENT STUDY. (a) A not for a purpose that is in the best interest of the child.
countyor 2 or more contiguous counties shall provide legal cus (b) The court may appoint a guardian ad litem for a minor child
tody and physical placemestudy services. The county or ceunin any action décting the family if the child legal custody or
tiesmay elect to provide these services by any of the meanss@gsicalplacement is stipulated to be with any person or agency
forth in sub.(3) with respect to mediation. Regardless of whethether than a parent of the child drat the time of the actiorthe
acounty so elects, whenever legal custody or physical placemeiild is in the legal custody of, or physically placeith, any per
of a minor child is contested and mediation under this sectiorsisnor agency other than the chidbarent by prior order or by
notused or does not result in agreement between the parties, gtiptlationin this or any other action.
any other time the court considers it appropridite, court may ~(¢) The attorney responsible for suppenforcement under s.
ordera person or entity designated by the county to investigate 853 6) (a)may request that the court appoint a guardian ad litem

following matters relating to the parties: to bring an action or motioon behalf of a minor who is a nonmari
1. The conditions of the chiklhome. tal child whose paternity has not beaoknowledged under s.
2. Each partys performancef parental duties and responsi 767.805(1) or a substantially similar law of another state or-adju

bilities relating to the child. dicatedfor the purpose of determining the patermifythe child,

2m. Whether either party has engaged in interspousal hatté#ydthe court shall appoint a guardian ad litem, if ahthe fok
asdescribed in s940.190r 940.20 (1m)or domestic abuse, as/owing applies:
definedin s.813.12 (1) (am) 1. Aid is provided under €8.57(3m)or (3n), 48.64549.19

3. Any other matter relevant to the best interest of the chif@f 49.450n behalf of the child, or benefits are provided to the

(b) 1. The person or entity investigating the parties under p@pild’s custodial parent undes.49.141t0 49.161 but the state
(a) shall complete the investigation, prepare a report of the resu.riﬁgd 't? delegate under 9.22 (7)are bzrrye&bgoa St‘gt“r:e l%‘cfl'ﬂ“ta
and,at least 10 days before the report is introduced into evide 'zgé]'g rom commencing an action under&7.80on behalfof the
undersubd.2., submit the report to the court and to both partieg. . o . ] ]

The court may review the report, but may mely upon itas evi 2. An application for legal services has béied with the
dencebefore it is proper|y introduced under suBd. child Suppor’( program under49.220on behalf of the Chl'd, but the
stateand its delegate under49.22 (7)are barred by a statute of

2. The report under subd. shall be dered in accordance itations ) . dei67 80on behalf
with therules of evidence and shall be a part of the record in tHgI&lonsirom commencing an action uncer’s/.ston beha

action if it is so dered and admitted into evidence. or the child. ) . . .
(c) No person who provided mediation to the parties under this(4) A guardian ad litem appointed under. ey shall bring an

sectionmay investigate the parties under this subsection unl i h - . e
y 9 P %;é guardian ad litem determindlsat the determination of the

mediationhas endedind after receiving notice from the persoffNild’s paternity is in the chilé’best interest.

who provided mediation that consemtives the inadmissibility () Nothing in this subsection prohibits the court from making
of communications in mediation undeR94.085 atemporary order under 867.225that concerns the child before

History: 1987 a. 3551989 a. 561991 a. 269Sup. Ct. Order N@3-03 179 Ws. & guardian ad litem is appointed or before guardian ad litem
2d xv; 1995 a. 275343 1999 a.9; 2001 a. 61109 2003 a. 1302005 a. 443s.8, hasmade a recommendation to the court, if the coetérmines

56, 57, 181; Stats. 2005 s. 767.408007 a. 1872009 a. 1872013 a. 334 e ; .
NOTE: 1987 Wis. Act 355and 2005 Wis. Act 443contain explanatory notes. thatthe temporary order is in the best interest of the child.

Judicial Council Note, 1993.Subsections (5) (a) and (14) (c) are amended (2) TIME FORAPPOINTMENT. The court shall appoint a guardian

becausehe rule ofinadmissibility under s. 904.085 is not a privilege; it is waivabl i i
only if the parties stipulate that the mediateasty conduct the custody investigatic:n.%ld litem undersub.(1) (@) 1.or (b) whenever the court deems it

The director is an agent of the circuit court judges, and the difecstatutory @Ppropriate. The court shall a.PDOi.nt a guardian ad litem under
authorityand responsibilities are to be carried out under the supervision of the cirglith.(1) (a) 2.at the time specified in 367.405 (12) (h)unless
courtjudges. A collective bgaining agreement cannot trump such statujodycial ] i i i
branchauthority because doing so would violate separation of powers principles.ugo.nmouon. by a pafty qits own motion the court determines that
collectivebagaining agreement may not abrogate a statutory function of the judic@@rlierappointment is necessary

branch. Any such provisions in a collective lgaining agreemersre invalid and i i
unenforceable Racine County.Mnternational Association of Machinists and Aero (3) QUAUFlCATIONS' The guardlan ad litem shall be an attor

ionor motion for the determination of the chidaternity if
eachparty personally so consents by written stipulation aft

spaceWorkers, 2008 WI 70310 Wis. 2d 508751 N.W2d 312 06-0964 ney admitted to practice in this state. No person who is an inter
estedparty in a proceeding, appears as counsel in a proceeding on
767.407 Guardian ad litem for minor children. behalfof any party or is a relative or representative of an interested

(1) ArPOINTMENT. (a) The court shall appoint a guardian ad litefparty may be appointed guardian ad litem in that proceeding.
for a minorchild in any action dgcting the family if any of the  (4) ResponsiBILITIES. The guardian ad litem shall be an advo

following conditions exists: catefor the best interests of a minor child as to paterieigal cus
1. The court has reason for special conceno dlse welfare tody, physical placement, and support. The guardian ad litem
of a minor child. shall function independentlyn the same manner as an attorney
2. Except as provided in pgam), the legal custody ghysi for a party to thection, and shall considéaut shall not be bound
cal placement of the child is contested. by, the wishes of the minahild or the positions of others as to the

bestinterests of the minor child. The guardian ad litem shal con
siderthe factors under 67.41 (5) (am)subject to s767.41 (5)
. . . (bm), and custody studies undef76.7.405 (14) The guardian ad

1. Legal custody or physical placement is contested in giam shall investigate whether theresigidencethat either parent
action to modify legal custody or physical placement unsler hygengaged in interspousal battemg described in 840.190r
767.4510r767.481 _ 940.20(1m), or domestic abuse, as defined i8%3.12 (1) (am)

2. The modification sought would nstibstantially alter the andshall report to the court on the results of the investigation. The
amountof time that a parent may spend with his or her child. guardianad litem shall review and comment to the court on any

3. The court determines any of the following: mediationagreement and stipulation made unel@67.405 (12)

(am) The court is not required to appoirguardian ad litem
under par(a) 2.if all of the following apply:
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andon any parenting plan filed under767.41 (1m) Unless the Sub.(5) specifies that the appointment terminates at the final order or the-conclu

; ; : i :.~3ignof the appeal unless the court otherwise directs. The coure@agoint or con
child other\leerequests, the guard'an ad litem shall Communlcaﬁﬁjethe appointment of the guardian ad litem after this but is required to state the

to the court the wishes of the child as to théd’s legal custody scopeof the responsibilities for such period. [Re Ordéetive Jan. 1, 1990]
or physical placement under®7.41 (5) (am) 2.The guardian If both spouses have ability to pagich should be required to contribute to the pay

i i i ianment of the guardiaadlitem’s fee, with the percentage to be paid by each to be deter
adlitem has none of the rights or duties of a general guardiani e i "t ’coures discretion. &sch v Tesch 63 Wis. 2d 320217 N.W2d 647

(4m) STATUSHEARING. (a) Subject to paib), at any time after (1974).
120days after a guardian ad litem is appointed under this sectioffvhenthe guardiarad litems report was timely disclosed to both parties, the trial
aparty may request that the court schedule a status heelgte i\‘ﬁgﬁ,d;g W;.e;g'ggéggg%‘,3,3}5‘3,";‘22(;“;79?0” during a custody hearing. Allen v
to the actions taken and work performed by the guardian ad liteMn increaseof visitation rights from 24 days to 75 days per year hafitirit
in the matter impactupon the welfare of the children to require the appointment of a guardian ad

Jitem. Bahr v Galonski,80 Ws. 2d 72257 N.W2d 869(1977).

(b) A_party mayr_]Ot S_Ooner than 120 days after a status hearmg’heappoimment of a guardian ad litem pursuant to sub. (1) and s. 891.39 (1) (a)
under this subsection is held, request tlia¢ court schedule is mandated when patemity is questioned and also when there are special concerns.
anotherstatus hearingn the actions taken and work performe§pecialconcerns arisehen a childs welfare is directly at issue, as is the case when

by the guardian ad litem in the matter ?gg)((lcstt."l?pz)énig)é(l)s).dlsruptEd. Johnsondohnson157 Ws. 2d 490460 N.w2d

(5) TERMINATION AND EXTENSION OF APPOINTMENT. The A guardian ad litem may not be called as a witness in a custody proceeding. The

{ i i i G.A.L. is to communicatevith the court as a lawyer for a party and to present-infor
appointmenof a guardlan ad litem under sb) terminates upon mation by presenting evidencelollister v Hollister, 173 Wis. 2d 413496 N.W2d

the entryof the court final order or upon the termination of anysa2 (ct. App. 1992).
appealin which the guardian ad litem participates. The guardiam guardian ad litem couldct in a separate action involving the child outside of the

i ici i i court of original appointment even though another guardian ad litem had been
ad litem may appeal, may participate in an appeal Ordan ointecby the court when the separate action was brought. Interest of B&u&lon

. . .. 4
ther If an appeal is taken by any party and the guardian ad Iltq%v\ﬁs_ 2d 14, 507 N.W2d 94(1993).
choosesot to participate in that appeal, he or she shallite The court's power to appropriate compensation dourt-appointed counsel is

the appellate court a statement of reasons for not participatingcessaryor the efective operation of the judicial system. In ordering compensation
pp P P ftgccourt—ordered attorneyscaurt should abide by the s. 977.08 (4m) rate when it

Irrespectiveof the guardian ad liters'decision not to participate can retain qualified, &ctive counsel at that rate, but should order compensation at
in an appeal, the appellate court may order the guardian ad liteenate undeSCR 81.01or 81.02 or a higher rate when necessary to sedertiet

to participate in the appeal. At any time, the guardifitem, any —counselFriedrich v Dane County Circuit CL92 Ws. 2d1, 531 N.W2d 32(1995).

; ; Thedenial of a child request to intervene in a divorce action was correct. The
party or the person for whom the appointmemtzgle may request guardianad litem fulfills the requirement that a childestitled to representation.

in writing that thecourt extend or terminate the appointment QoshuzK. v. Nancy K.201 Ws. 2d 655549 N.W2d 494(Ct. App. 1996)94-3420
reappointment.The court may extend thappointment, or reap  Quasi-judiciaimmunity extends to a guardian ktém’s negligent performance
point a guardian ad litem appointed under this section, after faidlvorce proceeding. Paige K. BMolepske219 Ws. 2d 418580 N.W2d 289

) appe 98),96-2620
final order or after the termination of the appeal, but the court shallndersub. (6), if only one of the parties is indigent, the court matyorder the

specifically state the scope of the responsibilities of the guardiggunty or the indigent party to pay guardian ad litem féée courts only option

; ; i i ; is to order the non-indigent party to pa@imsted v Circuit Court for Dane County
adlitem during the period of that extension or reappointment. 5,5, App 261, 240 Ws. 2d 167622 N.W2d 29 00-0620

(6) CompensaTION. The guardian ad litem shall be compen ITh;eqlt;agjlftjucfiici?Limmurr,iw o{a gugrdian ad Iitefrr;1 descr:]bedgaitge K-B-tapplies hield
i H only to hapllity Tor the negligent periormance of nis or ner duties, not as a snie
satedat a rat.e that the court .determmes is reasonable collre againstcourt-imposed sanctions for failure to obey a court or&ered vLuebke,
shallorder either or both parties to pay all or any pathe com 2003w App 207 267 Ws. 2d 596671 N.W2d 304 02-2211

pensatiorof the guardian ad litem. In addition, upon motion by Theguardian ad litem is an advocate for the chilgst interest, not a fact-finder

: : f consultant for the courf trial court may decide, in individual cases, to weigh
the guardlan ad litem, the court shall order either or both par uardians recommendation more heavily than the other statutory factors, but the

to pay the fe_e for an expert witness used by the guardiﬁinel_al;i courtcannot rewrite the statute ¢eeate a fixed hierarchy of factors. Goberville v
if the guardian ad litem shows that the use of the expert is-neé&@berville, 2005 Wi App 58280 Wis. 2d 405694 N.W2d 405 04-2440

. . . . . : A circuit courtmay not, when the issue is contested, determine the primary place
saryto assist the guardian ad litem in performingdrisier fune mentof a child without appointing a guardian ad litem for the child. Because the

tionsor duties under this chaptdf both parties are indigent, theinterestsafiected by the absence afyuardian ad litem are the childind not the par
court may direct thathe county of venue pay the compensatioi*?s" neither parent is empowered to waive a chilijht tohave its best interests rep

. resentedand advocated for in a placement proceeding, and the court will decline to
andfees. If the court orders a county to pay the compensxaitlo ddress the issue time basis of either waiver or the doctrine of invited erBtate

the guardian ad litem, the amouatdered may not exceed thev. Freymille; 2007 WI App 6298 Ws. 2d 333727 N.W2d 334 05-2460
compensatiompaid to private attorneys unded3.7.08 (4m) (h) . The'why” behind appointing guardians ad litem for childierivorce proceed
The court may order a separate judgment foraheunt of the "S- Podell, 57 MLR 103.

reimbursemenin favor of the county and against the party or pa .
ties responsible for the reimbursement. The court may enforcel}fi;g'41 Custody and physical placement. (1) GENERAL

ordersunder this subsection by means of its contempt power fRC?V'S'ONE' (3) tSubJecéto cta22, tr:je ﬁ;estlor:_ 0“;2"?5 C;Jhs
History: Sup. Ct. Order50Wis. 2d vii (1971):1977 c. 105299, 1979 c. 3xs. L0dY May De delermined as an Incidehany action decting the

50, 92 (4) 1979 c. 1961979 c. 35%.39; Stats. 1979 s. 767.048987a. 355 Sup.  family or in an independent action for custodyhe efect ofany

Ct.l Ordir 1_511 Ws. 2d x (11989)1393 a'16148]§ 1995 a.4i7202l 289, 404;2 1997 determinationof a childs custody is not binding personally
A Sy o) 92001 a. 612003 a. 1302005 a. 443.25 Stats. 2005 s. - ggajnstany parent or guardian unleth@ parent or guardian has
Judicial Council Note, 1990:This section clarifies and expands s. 767.045, as Reéenmade personallgubject to the jurisdiction of the court in the

wasamended byl987 Wsconsin Act 355 It also incorporates the substance of saction as provided under cl801 or has beemotified under s.
809.85into it. Sub. (1) (a) specifies the situations in which the court is required%ﬁz 08 as provided irs.822.06 Nothing in this chapter may be
BR2- . .

appointa guardian ad litem. Sub. (1) (a) 1. reflects the desirability of broad discreti .
for the court to appoint a guardian ad litem. Of specialisateb. (1) (b). While the construedo foreclose a person other than a parent who has-physi

courthas always had the discretion to appoint a guardian ad litem in such situatigrgl custody of a child from proceeding under 822
the committee concluded that it is desirable to specifidditify these situations . . .
asrequiring special attention. (b) In rendering a judgment of annulment, divorce, legal-sepa

Sub. (2) is the present law which takes into account the need for mediation. ration,or paternityor in rendering a judgment in an action under

Sub.(4) defines the role of the guardian ad litem. It clarifies that the responsibil
is as an advocate for the best interests of the child. It emphasizes the need fo%%l?eG?'OOl (1) (e)767'501 0r767.805 (3’) the court shall make

guardianad litem to function independentiyhile giving broad consideration to the SUCh provisions as it deems just and reasonable concerning the

;/ri]e\ﬁﬁof othedr_s, incﬁltudinghth"efchil?_ren_, stc;]cial workers and theﬂl]ikelz. It alsfo specifil@ga| custody and physical placement of any minor child of the
atthe guardian atikem shall function in the same manner as the lawyer for a pal : ; ; ; :

Among other things, this means that the guardian ad litem communicates withné@rtles'as prOVIdEd in this section.

gourtand lothertla_lwyear!S;I in thﬁ same manner as aflaW_)(/jer for ammﬁetr;]ts informa_~ (1m) PARENTING PLAN. Unless the couxrders otherwise, in

ion on relevant issuehirough the presentation of evidence or in other appropria ; ; ; ;
waysand generally functions as the lawyer for a pdrtythis case the “party” is the Qn actlo_nfor annglment, dlvprce, or leQal separation, an action to
bestinterests of the children. Sul) also enumerates specific duties to emphasizdeterminepaternity or an action under $67.001 (1) (g)767.501

their particular importance. or 767.805 (3) in which legal custody or physical placement is

Thediscretion for the guardian ad litem to communicate the wishes of therchild ; g :
sub.(4) was added it987 Wsconsin Act 355as was much of sub. (6). These areConteSteda party seeking sole or joint legal custody or periods of

unchanged. physical placement shall file a parenting plan with the court if the
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courtwaives the requirement to attend mediation und&%&405 2. The parties do not agree to siglgal custody with the same
(8) (b) or if the parties attend mediation and the mediator notifiparty, but at least one party requestde legal custody and the
the court under s767.405 (12) (b}hat the parties have not reachedourt specifically finds any of the following:

anagreement. Unless tleurt orders otherwise, the parenting 3. One party is not capable of performing parental duties and
planshall be filed within 60 days after the court waivesrtieeli  responsibilitiesor does not wish to have an active roledising
ation requirementr the mediator notifies the court that no agregne child.
ment has been reacheixcept for cause shown, a party required —, © 50 o more conditions exist at thiate that would sub
to file a parentingolanunder this subsection who does not timel tantially interfere with the exercise of ioint legal custod
file a parenting plan waives the right to object to the other gart y ) ; J g. y .
parentingplan. A parenting plan shall provide information about C: The parties will not be able to cooperate in the future deci
the following questions: sion making required under an award of joint legal custoldy

: . makingthis finding the court shall consid@long with any other
se éi?ng\jlv hat legal custody or physical placemeé parent is pertinentitems, any reasonsfefed by a party objecting to joint

) legal custody Evidence that either party engaged in abuse, as
_(b) Where the parent lives currently and where the pareplinedin s.813.122 (1) (g)of the child;as defined in 813.122
intendsto live during the next 2 years. If there is evidence that t

i . b), or evidence of interspousal battemgdescribed under s.
other parent engaged in interspousal batesylescribed under 5.940(.1)9”940_20 (1m)or dompestic abuse, Zs defined IBK3.12

940.190r940.20 (1m)or domestic abuse, as defined IBE3.12 1y 3m) creates a rebuttable presumption that the parties will not
(1) (am) with respect to the parent providing the parenting plafj o to cooperate in the future decision making required.
the parent providing the parenting plan is not required to dlsclose(c) Except as provided in pdd), the court may not give sole

the specific address but only a general description of wheog h 2
P yag b egal custody to a parent who refuses to cooperate with the other

shecurrently lives and intends to live during the next 2 years. ; - )
(c) Where the parent worked the hours of employment Ifparentlf the court finds that the refusal to cooperate is unreason
parent w u ployment. Tape,

thereis evidence that the other parent engaged in interspoatsal ) . . )
tery, as described under 840.190r 940.20(1m), or domestic __(d) 1. Except as provided in suld. if the court finds by a pre
abuseas defined in $813.12 (1) (am)with respect to the parent Ponderancef the evidence that a party has engaged in a pattern
providing the parenting plan, the parent providing the parentir®j S€rious incident of interspousal batteagdescribed under s.
planis not requiredo disclose the specific address but only a ge§40-190r940.20 (1m)or domestic abuse, as defined i6%3.12
eral description of where he or she works. (ég) I(am) pars-(?m)vt(lg))’t ‘?}[”_d(g) ‘tj‘? nOttaFl’Fi’lytﬁnd thh_%re IS da rebtut

: . . epresumption that it is detrimental to the child and contrary
c aéﬂ{)tg]zoxvﬁlé%ﬁ}”dae afr(l)yr/ Fheeci?]?lgr)éé:gld care when the par%o the best interest of the child to award joint or sole legal custody
pay ' to that party The presumption under this subdivision may be

(¢) Where the child will go to school. _ rebuttedonly by a preponderance of evidence of all of the follow
(f) What doctor or health cafacility will provide medical care ng:
for the child.

) ) ) ) a. The party who committed the battery or abuse has success
(9) How the childs medical expenses will be paid. fully completedreatment for batterers provided through a eerti
(h) What the child religious commitment will be, if any  fied treatment program or by a certified treatment provider and is
() Who will make decisions about the chiléiducation, medi notabusing alcohol or any other drug.

cal care, choice of child care providers and extracurricular activi b. Itis in the best interest of the child for the party who-com

ties. mitted the battery or abuse to be awarded joint or sole legal cus
(/) How the holidays will be divided. tody based on a consideration of the factors under(Sufam)
(k) What the child8 summer schedule will be. 2. If the court finds under subdl. that both parties engaged

(L) Whether and how the child will be able to contact the othiy @ Pattern or serious incident of interspousal batergiescribed
parentwhen the chilchas physical placement with the parent prg#nders.940.190r 940.20 (1m)or domestic abuse, as defined in

viding the parenting plan, and whelectronic communication, if S-813.12 (1) (am)the partywho engaged in the battery or abuse
any,the parent is seeking. for purpose®f the presumption under sulidis the party that the

courtdetermines was the primary physical aggresg&owcept as
providedin subd.3., in determining which party was the primary
Q&sicalaggressorthe court shall consider all of the following:

(Lm) Whether equipment fgoroviding electronic commu
nicationis reasonably available to both parents.

(m) How the parent proposes to resolve disagreements relfR . . .
to matters over which the court orders joint decision making. & Prior acts of domestic violence between the parties.

; ; ; b. The relative severity of the injuries, if amyflicted upon
inc(onr%(;’t\igﬁts%hrllt?]éfepf/)v(i)l?bfea.lm”y support, maintenance or Oth%rparty by the other party in any of the prior acts of domestic vio

(o) If there is evidence that either party engaged in interspoulsea'ﬂCeunder subaz. a.
battery,as described underg40.190r 940.20 (1m)or domestic . ¢ Ihe likelihood of future injury teither of the parties result
ing from acts of domestic violence.

abuseas defined in $813.12 (1) (am)with respect to the other ' i ) )
party, how the child will be transferred between the parties for the d. Whether either of the parties acted in self-defense in any
exerciseof physical placement &nsure the safety of the child andf the prior acts of domestic violence under subd.
the parties. e. Whether there is or has been a pattern of coercive and abu
(2) CusTODY TO PARTY; JOINT OR SOLE. (@) Subject to pars. Sive behavior between the parties.
(am)to (e), based on the best interest of the child and after f. Any other factotthat the court considers relevant to the
sideringthe factors under sutb) (am) subject to sul(5) (bom)  determinatiorunder this subdivision.
the court may give joint legal custody or sole legastody of a 3. If the court mustietermine under sub@. which party was
minor child. the primary physical aggressor and one, but not both, of the parties
(am) Except as provided in péd), the courshall presume that hasheen convicted of a crime that was an act of domestic abuse,
joint legal custody is in the best interest of the child. asdefined in s813.12(1) (am) with respect to the other partiie
(b) Exceptas provided in pafd) and subject to pafe), the courtshall find the partyvho was convicted of the crime to be the
courtmay give sole legal custody only if it finds thiating so is  primary physical aggressor
in the childs best interest and that either of the following applies: 4. The presumption under sulid doesnot apply if the court
1. Both parties agree to sole legal custody with the same pafityds that both parties engaged in a pattern or serious incident of
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interspousabattery or domestic abuse but the court determind® order to transfer legalustody of the child to another relative,

thatneither party was the primary physical aggressor otherthan a parent, or to another agency specifietker par(a).
(e) 1. Inthis paragraph, “service member” means a member(e) The chages for care furnished to a chikhose custody is

of the national guard or of a reserve unit of the U.S. armed forceansferredunder this subsection shak pursuant to the proce

2. If a party is a service membéne court may not consider dure under s.48.36 (1)or 938.36 (1)except as provided in s.
asa factor in determining the legal custody afhéld whether the 767.57(3).
servicemember has been or may be calledictive duty in the (4) ALLOCATION OF PHYSICAL PLACEMENT. (a) 1. Excepas
U.S.armed forces and consequently is, or in the future witlrbe providedunder par(b), if the court ordersole or joint legal cus
may be, absent from the service menibdrome. tody under sub(2), the court shall allocatgeriods of physical
(3) CUSTODYTOAGENCY ORRELATIVE. () If the interest of any placemenbetween the partigs accordance with this subsection.

child demands it, and if the court finds that neither parent is able 2. In determining the allocation of periods of physjaalce

to care for the child adequately or that neither parent is fit antent,the court shall consider each case on the basis tddtors
properto have the care and custody of the child, the court maysub.(5) (am) subject to sub(5) (bm) The court shall set a
declarethe child to be in need of protection or services and transfgacemenschedule that allows the child to have reguladgur

legal custody of the child to a relative of the child, as defined nng, meaningful periods gbhysical placement with each parent
s.48.02 (15) to a county department, as defined undé892 andthat maximizes the amouof time the child may spend with
(29), to a licensed child welfare agenoy, in a county having a each parent, taking into account geographic separation and
populationof 750,000 or more, the department of children areatcommodationfor different households.

families. If the court transfers legal custody of a child under this (b) A child is entitled to periods of physical placement with
subsectionjn its order the court shall notify the parentsaofy hoth parents unless, after a hearing, the court finds that physical
applicablegrounds for termination of parental rights under glacementwith a parent would endanger the ctslghysical,
48.415 |If the court transfers legal custody under this section fgentalor emotional health.

anagencythe _court'shall also refer the matter to the court intake ¢) No court mav denv periods of phvsical placement for fail
worker, as defined in $48.02 (3) who shall conduct an inquiry re(t()) meet, or gra)rlu per%o%s of physri)cgl placgmentﬁeeting,

ungers.js&lz?fl to determine whether a petition should be file‘inyfinancial obligation to the child pif the parties were married,
unders. 4o. to the former spouse.

(am) If the court transfers legal custody of a child under this (cm) If a court denies periods of physical placement under this

subsectionthe order transferringustody shall include a finding ; : ; ;
that placement cthechild in his or her home would be Contrarysectlon,the court shall give the parent that was denied periods of

to the welfare of thehild and a finding that reasonabldoefs physicalplacement the warning prOV|ded.unde4&_356

havebeen made to prevent the removal of the child from the home,(d) f the court grants periods of physiqaacement to more

while assuring that the health and safety of the child are the pafigh On€ parent, it shall order a parent with legal custany

mountconcerns, unlesany of the circumstances specified in 55 ysicalplacement rights to provide the notice required under s.

48.355(2d) (b) 1.to 5. applies. If the legal custodian appointe 67.481 (1) _ )

underpar (a) is a county department, the court shall order the child (€) If the courtgrants periods of physical placement to more

into the placement and caresponsibility of the county depart thanone parent, the court may grant to either or both parents a rea

ment as required undd® USC 672a) (2) and shall assign theson_ableamount of electronl_c communication at reasona_\ble hours

county department primary responsibility for providing serviceguring the other parerd’periods of physicallacement with the

to the child. The court shall make the findirggecified in this child. Electronic communication with the child may be used only

paragrapion a case—by-case basis based on circumstances §psupplement a parestperiods of physicglacement with the

cific to the child and shall document mference the specific child. Electronic communication may not be used as a replace

informationon which those findings are based in the court ordéfentor as a substitute for a parentieriods of physical placement

A court order that merely references this paragraph without do¥(th the child. Granting a parent electronic communication with

mentingor referencing that specific information in the court orddhe child during the other parestperiodsof physical placement

or an amended court ordérat retroactively corrects an earliershall be based on whether it is in the chddbest interest and

courtorder that does not comply withis paragraph is not gisf Whetherequipment for providinglectronic communication is

cientto comply with this paragraph. reasonablyavailable to both parents. If the court grants electronic
(b) If the legal custodian appointed under. (@is an agency communicationto a parent whose physicplacement with the

the agency shall report to the court on the status of the child at Ié%{d is supervised, the court shall also require thaptrents

onceeachyear until the child reaches 18 years of age, is returngfctroniccommunication with the child be supervised.

to the custody of a parent or is placed under the guardianship of5) FACTORS IN CUSTODY AND PHYSICAL PLACEMENT DETER-
anagency The agency shall file an annual report no less than BOVATIONS.  (am) Subject to pargbm) and(c), in determining
daysbefore the anniversary of the date of the ordlem agency legal custody and periods of physical placement, the court shall
may file an additional report at any time if it determines that mo@nSIdel’a” facts relevant to the best lnter(_est of the .Chl|d. The
frequentreporting is appropriate.” A report shall summarize tH&urt may not prefer one parent or potential custodian tneer

child’s permanency plan and the recommendations ofetiew  otheron the basis of the sex or race of the parent or poteutitd
panelunder s48.38 (5) if any. dian. Subject to parébm) and(c), thecourt shall consider the fol

(c) The court shall hold a hearing to review the permaneni@Ving factors in making its determination:
planwithin 30 days after receiving a report under @§r Atleast 1. The wishes of the chilslparent or parents, as shown by any
10 days before the date of the hearing, the court shall provii#ulationbetween the parties, any propogettenting plan or
noticeof the time, place, and purpose of the hearing to the age@ély legal custody or physical placement proposal submittéteto
that prepared the report; the child; thiild’s parents, guardian, courtat trial.

andlegal custodian; and the chidfoster parent, the operatafr 2. The wishes of the child, which may be communicated by
thefacility in which the child is living, or the relative withhom  the child or through the child’guardian ad litem or other appro
the child is living. priate professional.

(d) Following the hearing, the court shall make all of the deter 3. The interaction and interrelationship of the child with his
minations specified under48.38 (5) (c)and,if it determines that or her parent or parents, siblings, and any ogleeson who may
analternative placement is in the chiddest interest, may amendsignificantly affect the child$ best interest.
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4. The amounand quality of time that each parent has spentake specified decisions, while both parties retain equal rights
with the child in the past, any necessary changes to the pareatsiresponsibilities for other decisions.
custodialroles and any reasonable life-style changes thatent  (¢) |n making an order of joint legal custody and periods of
proposeso make to be able to spend time with the child in thghysjcalplacement, the court may specify one parent as the pri
future. mary caretaker of the child and one home as the primary home of

5. The childs adjustment to the home, school, religion anghe child, for the purpose of determining eligibility for aid under
community. s.49.190r benefits under s49.141t049.161or for any other pur

6. The age of the child and the childievelopmental and edu posethe court considers appropriate.

cationalneeds at diérent ages. (d) No party awarded joint legal custody may take any action
7. Whether the mental or physical health of a partypor  inconsistenwith any applicable physical placement orderess
child, or other person living in a proposed custotialisehold the court expressly authorizes that action.
negativelyaffects the childs intellectual, physical, or emotional (e) In an order of physical placement, the court shall specify
well-being. theright of each party to the physical control of the child ifiisuf
8. The need for regularly occurring and meaningful periodsentdetail to enable a party deprived of thahtrol to implement
ohf phﬁ/_lséilcal placement to provide predictability and stability fasiny law providing relief for interference with custody or parental
the child. rights.
9. The availability of public or private child care services. () If the court finds under suf®) (d)that a party hasngaged
10. The cooperation and communication between the partiesa pattern or serious incident of interspousal batesrgescribed
and whether either party unreasonably refuses to cooperateuaders.940.190r 940.20 (1m)or domestic abuse, as defined in
communicatewith the other party s.813.12 (1) (am)the court shall state in writing whether the-pre
11. Whether each party can support the other argyation  sumptionagainst awarding joint or sole legal custody to fzaty
ship with the child, including encouraging and facilitating-freis rebuttedand, if so, what evidence rebutted the presumption, and
quentand continuing contaetith the child, or whether one partywhy its findings relating to legal custody and physjgiakcement
is likely to unreasonably interfere with the childfontinuing rela ~ arein the best interest of the child.
tionshipwith the other party (g) If the court finds under su®) (d) that a party has engaged
12. Whether there is evidence tleaparty engaged in abuse,jn a pattern or serious incident of interspousal batéesrgescribed
as defined ins. 813.122 (1) (a)of the child, as defined in s. unders.940.190r 940.20 (1m)or domestic abuse, as defined in
813.122(1) (b) $.813.12 (1) (am)and the court awards periods of physical place
12m. Whether any of the following hasceiminal record and Mentto both parties, the court shalfovide for the safety and
whetherthere is evidence that any of tfilowing has engaged Well-beingof the child and for the safety of the party who es
in abuse, as defined in&13.122 (1) (a)of the child or any other Vvictim of the battery or abuse. For that purpose the court, giving

child or neglected the child or any other child: con;sideratiorto the availability of services or programs and to the
a. A person with whom a parent of the child has a dattey ability of the partywho committed t_he battery or abuse to pay for
tionship,as defined in $813.12 (1) (ag) thoseservices or programs, shall impose one or robtee fot
b. A person who resides, has resided, or will reside regulam""ng’ as a!o!oropriate: . )
or intermittently in a proposed custodial household. 1. Requiring the exchange of the child to occur in a protected

13. Whether there is evidence of interspousal battery égttingor in the presence of an appropriate 3rd party agrees

describecunder $940.190r 940.20 (1m)or domestic abuse asPY affidavit or other supporting evidence to assume the responsi
definedin s.813.12 (1) (am) bility assigned by the court and to be accountable to the court for

14. Whether either party has or had a significant problem wiﬂliS or her acp_ons with rgspect_to the requn3|bility .
alcoholor drug abuse. 2. Requiring the child periods of physical placement with

15. The reports of appropriate professiorialmitted into the party who committed the battery or abuse to be supervised by

evidence. anappropriate 3rd party who agrdmsafidavit or other support

. o ing evidence taassume the responsibility assigned by the court
16. Such other factors as the court may in each individual ¢ to be accountabléo the court for his or her actions with
determineto be relevant.

X respecto the responsibility
(bm) If the court finds under sulf2) (d) that a parent has 3 Requiring the partwho committed the battery or abuse to
engagedn a pattern or serious incident of interspousal batasry pay the costs of supervised physical placement
describedunder s940.190r 940.20 (1m,)or domestic abuse, as . . )
definedin s.813.12 (1) (am)the safety and well-being of the 4 Requiring the partwho committed the battery or abuse to
child and the safety of the parent who was the victim obétteery attend and completég the satisfaction of the court, treatment for
or abuse shall be the paramount concerns in determining legal Qfdterersprovided through a certified treatment progranby a
tody and periods of physical placement. ceriifiedtreatm_ent provider as condition of exercising his or her
(c) If a parent is a service mempas defined in sulf2) (e) 1, periodsof physical placemerit. L
the court may not consider as a factor in determining the legal cus - If the party who committed the battery or abuse has a-signif
tody of a child whether the service member has been or mayigantproblem with alcohol or drug abuse, prohibiting that party
calledto active duty in the U.S. armed forces and consequientlyffom being under the influence of alcohol or any controlled sub
or in the future will be or may be, absent from the sermies stancewhenthe parties exchange the child for periods of physical
ber’s home. placement and from possessing or consuming alcohol or any con
(6) FiNAL ORDER. (a) If legal custody ophysicalplacement trolléd substance during his or her periods of physical placement.
is contested, the court shall state in writing why its findings-relat 6. Prohibiting the party who committed the battery or abuse
ing to legal custody gphysical placement are in the best intere§tom having overnight physical placement with the child.
of the child. 7. Requiring the partwho committed the battery or abuse to
(am) In making an order of joint legal custodypon the posta bond for the return and safety of the child.
requestof one parent the court shall specify major decisions in 8. Imposing any condition not specified in subtgo 7. that
additionto those specified under&7.001 (2m) the court determines is necessary for the safety and well-being of
(b) Notwithstanding s767.001 (1s)in making an order of thechild or the safety of the party who was the victim of the battery
joint legal custodythe court may givene party sole power to or abuse.
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767.41 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 18

(7) AccessTo RECORDS. (a) Except under pab) or unless NOTE: 1987 Ws. Act 355contains a “legislative declaration” in section 1 and
otherwiseorderecby the court. access to a childhedical. dental explanatory notes and2005 Wis. Act 443contains explanatory notes.

. . was reversible error fahe court to make a custody award when the court should
andschool records is available to a parent regardless of whet recognized the rule of comity and declined to exercise its jurisdiction. Sheridan

the parent has legal custody of the child. v. Sheridanf5 Ws. 2d 504223 N.W2d 557(1974).

i i i s a general mattethe childs best interests will be served by living with a parent.
(b) A parent who has been denied penods of phySICal -pla circumstances compel a contrary conclusionjritezests of the child, not a sup

mentwith a child under this sectias subject to s118.125 (2) (M) posedright of a parent to custodgontrols. In a dispute between a father and a
with respect to that child’school records, §1.30 (5) (bm)/vith deceasedhothefs parents, the court erred in concluding that it must award custody

; ; to a natural parent unless the parent was unfit or unable to care for the children.
respectto the child$ court or treatment records, $.23with | cpapely, Mawhinney 66 Ws. 2d 679225 N.W2d 501(1975).
respectto the childs records relating to protective services, andtherecord of a temporary hearing may be relevant at a divorce heautrignot

s.146.835with respect to the chilg’patienthealth care records. controlling, and neither party has the burden of proving a change in circumstances
to warrant a change from the temporary ardénesel vK 1,74 Wis. 2d 636247
(7m) MEDICAL AND MEDICAL HISTORY INFORMATION. (a) 1N N\ 3a 75 (ore) s o e temporary ardasesel vicuesel74 Wis. 2d 630

maki.ng an order of legal custodihe COU_rt shalll Or_der a parent Thetrial court may not order a custodial parent to live in designated part of the state
whois not granted legal custody of a child to provide to the couwrtelse lose custodyGroh v Groh,110 Ws. 2d 117, 327 N.W2d 655(1983).

medicaland medical historinformation that is known to the par , In a custody dispute between a parent and a 3rd, paufgss the court finds that
the parent is unfit or unable to care for the child, or that there are compelling reasons

ent. The court shall send the information to the physician or othgf denying custody to the parent, the court must grant custody to the parent. Barstad
healthcare provider with primary responsibility for tihreatment v. Fraziey 118 Wis. 2d 549348 N.W2d 479(1984).
i i i contract between a parent and a non—parent to transfer permanent custody is
I’:mdtl:are togthef ‘;E"d'h"?‘lz des(;gn&s\ted l;;’%’ thi parent Whou;s gﬁaﬁnforc%blemterest of 23,1162 W, 20 1002471 N-W20202(1991). Butsee
€galcustody of the child, and aavise the physician or other Neakiodyof H.S.H-K,193 Ws. 2d 649533 N.W2d 419(1995) regarding unmarried
careprovider of the identityf the child to whom the information persongontracting for visitation in a co-parenting agreement.
relates. The information provided shaticlude all of the follow Revisionof the statute to allow joint custody in cases in which both parties did not
in g agreewas not a “substantial change in circumstances” justifying a change to jeint cus
. . ) o tody. Licary v Licary, 168 Ws. 2d 686484 N.W2d 371(Ct. App. 1992).
1. The known medical history of the parent providing the Section?G?.OOl:jLI(Zm) confers the right to chooseamhdtrJigion on tr;ehcustogi?jl
i i i i ific i i illbi arent. Reasonable restrictions on visitation to prevent subversion of this rigbt do
Lnggrrgﬁttlgghlgrﬂ;;j g;g nst%eemf;, (;2;3:?11? tlg:: df;]tt)aorlﬁ eztglz:,)llﬁrgo \F/)iolatethe constitution. Lange zange 175 Ws. %d 373N.w.2d (Ct. App. 19%3).
. g. ! les | p - Iy, ! ! .. Thereis no authority to order a change of custody at an unknown time in the future
ries, if known, of the parents and siblings of the parent and any sifbonthe occurrence of some statahtingency Koeller v Koeller, 195 Ws. 2d 660

ling of the child who is a child of the pareekcept that medical 536N.W.2d 216(Ct. App. 1995)94-2834

; ; : ; Tl ; A custodial parens$ right to make major decisions for the children does not give
hlstorylnformatlon need not be prowded fora 5|bI|ng of théd thatparent the right to decide whether the actions of the noncustodial parent-are con

if the parent or other person who is granted legatody of the sistentwith those decisions. #¥d v DeHahn214 Ws. 2d 221571 N.W2d 186(Ct.
child also has legal custodncluding joint legal custodyf that —App. 1997),96-3642

ibli 9 'dy' 9] 9 dp Neithersub. (4) (b) nor s. 767.325 (4) [now s. 767.451 (4)] permits a prospective
sibling. order prohibiting ‘a parent from requesting a change of physical placement in the
2. Areport of any medical examination that the parent p;oviﬂjture. Jocius vJocius218 Wis. 2d 103580 N.W2d 708(Ct. App. 1998)96-2746

: . ; P Section 813.122 implicitly envisions a change of placement and custody if the trial
ing the information had within one year before the date of trEGurtissues: a child abuse injunction under that section against a parent who has cus

order. tody or placement of a child under a divorce order or judgment. Scott Mldthy
i : : nM.H. 218 Ws. 2d 605581 N.W2d 564(Ct. App. 1998)97-0814
(am) The phySICIan or Othel’ health.care prowder des@naﬂ?@ub.(S) (b) [now sub. (5) (am3.], while requiring consideration of the chdd’
under par (a) shall keep the information separate frather wishes,eaves tahe courts discretion whether to allow the child to testifhat the
recordskept by the physician or other health care provid’dzre child is a competent witness under s. 906.01 does fettahe cours discretion.

. R ; . e . Hughesv. Hughes223 Wis. 2d 111, 588 N.W2d 346(Ct. App. 1998)97-3539
informationshallbe assigned an identification number and mai Constitutionalprotections of a parestright to his or her child do not prevent the

tainedunder the name_f the parent who provided the infqrmatiorbpplicationof the best interests of the child standard as the central focus of determin

to the court. The patient health care records of the child that ggah/vhglr)e thg cbhlld sfgllz\gew“Bgétslgé%Begst'\sl" ngg ég?éeitsz arelggfq )SQyQO%%OUS-
i ; ; ichardD. v. Rebecca s. . . App. -

keptby the physician or Other. heal.th CWVIder shall mc_|Ude Sub.(4) requires allocation of placement between the parents. Before a court may

a re_ference to that name and identification numtbiethe Chl|d_5 _ denya parent all placement or contact with a child, it must find that the contact would

patienthealth care records are transferred to another physiciargndangethe childs physical, mentabr emotional health. A parent who seeks to

: H denyall contact by the other parent lhe burden of proving the danger to the child.
other health care provider or another health care facitig [ pe, Wolfe, 2000 Wi Appp93234 We. 24 44961% N 2229%_2201

recordscontaining the information provided under.§ayshall be  Thereis no presumption of equal placement. While sub. (4) (a) 2. requires the court
transferre(h|0ng with the child patient health carecords. Not to proa/id? f(r)]r p}acl«arrlwent that aIIt_)vr\{s th%Ch"d to hﬁve_regularly occurring, meaningful
- p . - - eriodso sical placement with each parent, that is not tantamount to a presum
withstandings. 146.819 the lnformé}tlpn provided under péa) Ei)on of equpalyplacer%ent. Keller Keller, 2802 WI App 161256 Wis. 2d 401627 .
neednot be maintained by a physician or other health care prow.2d 426 01-2970
vider after the child reaches age 18. While natural parents have a natural right to care and custody of their children, they
R . . . do not have a fundamental right to equal placement periods after divorce. Arnold v
(b) Notwithstanding ss146.81to 146.835 theinformation  Amold, 2004 W1 App 62270 Ws. 2d 705679 N.W2d 296 03-1547
shallbe kept confidential, except only as follows: A trial court mayconsider whether a paremparticular lifestyle choices have an
. ! . R impacton the best interests afspecific child. Findings regarding instability in living
1. The physician or othdrealth care provider with custody conditionsmustbe based upon evidence specific to the individual case, not general
of the informa’[ion’ or any other record custodian at the reques'zations. A courts finding that a parestliving situation was unstable based primar

e . ily upon the triatourts negative view of her unmarried status was improdetlin
the physician orother health care provideshall have access to they | iban 2004 Wi Ans 05052 e, o0 06681 N0 562 031007 T

informationif, in the professional judgment of the physician or Thesub. (2) (ampresumption that joint legal custody is in the childgst interest
otherhealth care providethe information may be relevant to theappliesonly in initial legal custody determinations, not in modification determina
S . i tions. The presumption that the current custody and physical placamangement
child’'s medical condition. is in the childs best interest under s. 767.325 (1) (b) [now s. 767.451 (1) (b)] continues
ici i to apply in modification cases. AbbasRalmersheim2004 WI App 126275 Wis.
I 2.h The p_hy3|cf|arrl1 o_rfother health gareI provider rr&iyar?e P31 685 N Wad 54602 3390
only that portion of the information, and only to a person, that thean agreement approved by the court and incorporated into the judgmegaithat
physicianor other health care provider determimgeselevant to impasse-breakinguthority to the guardian ad litem and fangtyurt counselor on
the child’s medical condition theissue of which school a child was to attend was consistent with the public policy
C . . favoring settlement in divorce cases. The partiaiéaision was not reviewable by
(8) NoTice IN JUDGMENT. A judgment which determingle the court, but the other parent couttbve to modify the grant of power under s.
i i 767.325[now s. 767.451]. Lawrence Lawrence2004 WI App 170276 Wis. 2d
legal custody or physical placement rights of any person to, 687[N.W2d 748 03_]1699 PP
minor child shall include notification of the contertfss.948.31 Thecourt acted properly when it ordered chilsbport under the standard pereent
History: 1971 c. 149157, 211; 1975 c. 39122, 200,283 1977 c. 105418 1979  ageguideline, without a reduction under the shared—time payer provision, for a parent
€.32ss.50,92 (4) 1979 c. 196Stats. 1979 s. 767.24981 c. 3911985 a. 70176,  with careresponsibility for 36 percent of overnight placements. Placement until 7:00
1987a. 332s.64; 1987 a. 355364, 383, 403 1989 a. 565.259 1989 a. 3591991  p.m.including an evening meal, is not equivalent to providing overmigitement
a.32 1993 a. 213446, 481; 1995 a. 77100, 275, 289, 343 375 1997 a. 35191; for purposes of determining the amount of placement with a parent. Rumpf
1999a. 9 2001a. 1092003 a. 1302005 a. 101174, 264 2005 a. 443s.29,94to  Rumpff,2004 WI App 197276 Ws. 2d 606688 N.W2d 699 03-2646
98; Stats. 2005 s. 767.42005 a. 47ks.1t05; 2007 a. 202007 a. 96s.141, 142, Undersub. (1m) each parentestitled to a copy of the othisiparenting plan. The
2007a. 97 187: 2009 a. 2879; 2013 a. 3342015 a. 172 trial court should not even consider custody and placement until both parti¢stave
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;hSGYci/E/por;l&nE%/ Ztt; &V,Lex?gg%h&s %Igzg- Guelig.\Guelig,2005 WI App 212 (2m) WHEN SPECIAL GRANDPARENT PROVISION APPLICABLE.

is. . ~ : :

Sub.(1m) does not relieve the court of the obligation to articulate how its decisi%bsectﬂon(_g_)' r_athe_r than Sudl)’_ app“?sw a randparent

bearson the childs best interests if one parewho does not timely file a parenting requestingyisitation rights under this section if syB) (a)to (c)

plan, waives the right to object to the other pastglan. Sub. (5) (am) requires the gppliesto the child.

courtto consider the child’best interests in absolute terms. Gueli@uelig,2005

WI App 212 287 Ws. 2d 472704 N.W2d 916 05-0346 (3) SPECIAL GRANDPARENT VISITATION PROVISION. The court
Sutt:j-(étl) (a) 2. d?hest Tr?t relquire a ctourzt toI grgnt eag_f;, pgrert equlgl placeg!ft?nttifmay grant reasonable visitation rights, with respect to a child, to

courtdetermines that the placement should be modified. In making modificati Py F ;

determinationsthe circuit court is tenaximize the amount of time a child spends with%ra,ndparent of the child if the Chdrbarents have_ notice of the

his or her parents within an overall placement schedule, taking into account the fiaringand the court determines all of the following:

interestsof the child, the presumption of the status quo under s. 767.325 (1) and (2) A i : ;

[now s. 767.451], the general factors listed in this section, and the particular factors(a) The Chll_d is a nonmarital child whose parents have net sub

listedunder sub. (5) (am) when relevamthe child. With respect to the modification sequentlymarried each other

of legal custody and physical placement orders, maximthi@g@mount of time can ; ; ; ;

not be equated with the notion of equal placement. Landwéandwehy2006 WI (b) Except as prowded in su@), the paternity of the .Chl.ld has

64,291 Ws. 2d 49715 N.W2d 180 03-2555 o . beendeterminedinder the laws of this state or another jurisdiction
In a custody dispute triggered byetition for guardianship between a birth parenif the grandparent filing the petition is a parent of the chilather

anda non-parent, the threshold inquiry is whether the parent is unfit, unataleeto .

for the child, or there are compelling reasons for awarding custody to the non—parent(C) The child has not been adopted.

Consideratiorof a minots nomination of a guardigsresupposes that the need for (d) The grandparent has maintained a relationship with the

aguardian has been established. If it is determined that the birth parent isfilend | . . . . . .
to care for the child and no compelling reasons exiappoint a non-parent guardian, Child or has attempted to maintain a relationship with the child but

thenthe minots nomination of a guardian becomes moot. Nicholas C.dulie R. hasbeen prevented from doing so by a parent who has legal cus

L. 2006 WI App 1.9, 293 Wis. 2d 819719 N.W2d 508 05-1754 tody of the child
Enforcementof surrogacy agreements promotes stabiiid permanence in : . . . .
family relationships because it allows the intended parents to plémefarrival of (e) The grandparent is not likely to act in a manner that is con

their child, reinforces thexpectations of all parties to the agreement, and reduc ry to decisions that are made by a parent who has Iegal custody
contentiouditigation. Because the agreement in this case was a valid, enforceal R . . f

contractthe circuit cour exclusion of the agreement attetision to render a cus 01 the child and thadre related to the chiliphysical, emotional,

tody and placement order without consideration of the agreement constituted-an edducationabr spiritual welfare.

i i 13 WI 66349 Ws. 2 . .
',L‘i‘,’;ﬁ;?f;;j‘iii’éf?g retion. RoseckySchissel2013 W1 66349 Ws. 2d 84833 (f) The visitation is in the best interest of the child.

Grohiis still good law subject to the expanded authority granted over intrastate (3c) ACTION IN WHICH PETITION FILED; ALTERNATIVES. A
movesof 150 or more miles. Accordinglihe circuit court in this case had no author . P ’ ! i,
ity to prospectively order a parent to not move beyéhidniles from the marital grandparentequestlng visitationnder SUb(S) may file a petition

home. By its enactment of s. 767.481, thgislature has made a judgment that move$0 commence an independent action for visitation undechtzip

of less than 150 miles are raibject to the best interests of the children standar 1 it isitati i i i
Ratherthan providing a court authority to prohibit geographical separation, sub. ror may file a petition for visitation in an underlylng action

(a) 2. presumes such separation exists and directs the court to consider the sepafiigictingthe family under this chapter thafeadts the child.
whenestablishing a placement schedulerleth v Cordova2013 WI App 142352 (3m) PRETRIAL HEARING; RECOMMENDATION. (&) A pretrial

Wis. 2d 51, 841 N.W2d 552 12-2018 . . \
Sub. (2) (d) permits, but does not mandate, an analysis of whether a party hearingshall be held before the court in an action under(&)b.

engagedn a pattern or serious incident of domestic abuse. The legislature chosAtothe pretrial hearing the parties may present and cross—examine

requirethe parties and guardian ad litem to ask the court to consider wtieher \yitnessesand present other evidence relevant to the determina
was a pattern or serious incident of domestic abusenoBgloing so at the time of

the original divorce, the parties waived the right to seek application of the presurbf Of Visitation rights. A record or minutes of the proceeding
tion in sub. (2) (d) based upon the facts that existed at the time they stipulated to jshnall be kept.
custody. A party is free to seek application of the presumption in a post-divorce

actionif new facts support the presumption. GlidewelGlidewell,2015 WI App (b) Onthe basis of the information pr_o_duced at t_he p_re_trial
64, 364 Ws. 2d 588869 N.W2d 796 14-1957 hearing,the courtshall evaluate the probability of granting visita
Custody — to which parent? Podell, Peck, First, 56 MLR 51. tion rights to a grandparent in a trial and shall so advispattees.

The best interest of the child doctrine insgbnsincustodycases. 64 MLR 343  On the basis of the evaluation, the court may make an appropriate
(1980). !

In the Interest of a Child: A Comparative Look at theafment of Children Under recommendatiofior settlement to the parties.
Wisconsinand Minnesota Custody Statutesalsth. 85 MLR 929 (2002). (C) If a party or the guardian ad litem refuses to accept a recom

RecentChanges in \iéconsins Law Regarding Child Custody and Placement : B ; ; :
Rue. 2001 WLR 177, mendationunder this subsection, the action shall be set for trial.

Debatingthe Standaréh Child Custody Placement Decisions. Molvigis.aw (d) The informal hearing under this subsection may be termi
July1998. . _ natedand the action set for tridlthe court finds it unlikely that

Wisconsin's Custody Placement and Paternity Reform Legislatioalther. . . . . .
Wis.Law. April 2000. all parties will accept a recommendation under this subsection.

(4) PaTERNITY DETERMINATION. If the paternity of the child has
767.43 Visitation rights of certain persons. (1) PETI- notyet been determined in an action under $8jthat is com
TION, WHO MAY FILE. Except as provided in sul{g¢m) and(2m), mencedby a persomther than a parent of the chddhother but
upon petition bya grandparent, greatgrandparent, stepparenttae person filing the petition under su®) has, in conjunction
personwho has maintained a relationship similar to a parent—childth that petition, filed a petition or motiamder s767.80 (1) (k)
relationshipwith thechild, the court may grant reasonable visitathe court shall make a determination ap#ternity before deter
tion rights to that person if the parents have notice of the hearighing visitation rights under sul3).
andif the court determines that visitation is in the best interest of (5) INTERFERENCEWITH VISITATION RIGHTS. Any person who

the child. interfereswith visitation rights granted under sih) or (3) may
(1m) EXCEPTION; HOMICIDE CONVICTION. (&) Except as pro be proceeded against foontempt of court under chi85, except
vided in par(b), the court may not grant visitation rights undethata court may impose only the remedial sanctions specified in
sub.(1) to a personvho has been convicted unde®40.01of the s.785.04 (1) (aand(c) against that person.
first-degreantentional homicide, or under340.050f the 2nd- (6) MODIFICATION OF ORDERIF HOMICIDE CONVICTION. () If

A h 8 person granted visitation rights with a child under this section is
viction has not been reversed, set aside or vacated. convictedunder s940.010f the first-degree intentional homi
(b) Paragraplfa) does not apply if the court determines byside, or under s940.050f the 2nd—-degree intentional homicide,
clearand convincing evidence that the visitation would be in thg 5 parent of the child, and the conviction has not been reversed,
bestinterests of the child. The court shall consider the wishesgftaside or vacated, the court shall modify the visitation order by
the child in making the determination. denyingvisitation with the child upon petition, motion or order to
(2) WisHes oF THE cHILD. Whenever possible, in making ashowcause by a parent or guardian of the child, or upon thesourt’
determinatiorunder sub(1), the court shaltonsider the wishes own motion, and upon notice to thEerson granted visitation
of the child. rights.
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767.43 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 20

(b) Paragrapifa) does not apply if the court determines by67.44 Prohibiting visitation or physical placement if
clearand convincing evidence that the visitation would be in tleeparent kills other parent. (1) WHENPROHIBITED. Notwith-
bestinterests of the child. The court shall consider the wishessténdingss.767.225(1) (am) 767.41 (1)(4), and(5), 767.805 (4)
the child in making that determination. (a), and767.89 (3)and except agrovided in sub(2), in an action

History: 1971 c. 2201977 c. 10%s.35, 39; 1979 c. 3%s.50, 92 (4) Stats. 1979 under this chapter thatfa€ts a minor childa court may not grant

s. 767.2451983 a. 447450, 1987 a. 3551995 a. 681999 a. 92005 a. 443s.101, ; it ; ; ;
183 Stats, 2005 <. 767.43, to the childs parent visitation or physical placement rights with

Biological grandparents had no right to visitation following termination of theiF_he child if t_he pa_rent hdmen convicted under $40.010f the
son'sparental rights and adoption by the childtepfather Soegel v Soegel, 154  first—degreéntentional homicide, or under$40.050f the 2nd-
Wis. 2d 564 453 N.W2d 624(1990). degreeintentional homicide, of thehild’s other parent, and the

Thevisitation petition of a custodial paretvidow did not meet the criteria of sub. I ;

(1) when, prior to the custodial parenteath, the non—custodial parent had filed é:OﬂVICtlon has not been reversed, set aside, or vacated.

motion to revise custodySection 880.155 [now s. 54.56] governs visitation in the (2) WHEN NOT APPLICABLE. Subsectior(l) does not apply if

eventof a parens death. Cox.WMlliams, 177 Ws. 2d 433502 N.W2d 128(1993). the court determines by clear and convincing evidence that the
A paternity case iwhich the court has retained postjudgment authority to enfor¢e .. _ .. . : .

thejudgment constitutes an underlying action under which a petition for grandpr;lr‘izﬁ'tatIon or perlods ofphysmal placement would be in the best

visitation may be brought. Paternity of Nastassja L.HX8L Ws. 2d 666512 interestsof the child. The court shall consider the wishes of the

N-XV-ZU‘ ?St_g(Ct- Adppl- _1993)% i the fami d - — child in making the determination.

n existing underlying action fafcting the family does not alone provide standing ; .

to petition under this section. The underlying action must threaten the integrity of aHlstory. 1999 a. 92001 a. 612005 a. 44%3.102, Stats. 2005 s. 767.44.
family unit. An action under this section does not apply to intact families. Because o .

thefather figure in a household was not the biological or adoptive father of one of 87.451 Revision of legal custody and physical place -

childrendid not mean the family was not intact. Marquardiegemann-Glascock, ment orders. Except for matters under&67.4610r 767.481

190Wis. 2d 447526 N.W2d 834(Ct. App. 1994). followi o licabl dificati £l |
While this section does not apply outside the dissolution of a marriage, it does%? ollowing provisions are applicable to moditications of lega

preempt the consideration of visitation in circumstances not subjét statute. A custody and physical placement orders:
circuit court may consider visitation by a non—parent outside a marriage dissolution : :

situationin the best interests of the child if the non—parent petitioner demonstrates (l) SUBSTANTIAL MODIFIC,.ATIONS. (a) Wthn 2 years after final
parent-like relationship with the child and shows a significant triggering event syetlgment. Except as provided under syB), a court may not

assubstantial interference with that relationship. Custody of H.S.H.9&Ws. 2d modify any of the following orders before 2 years after the final

649,533 N.W2d 419(1995). : L : -
Publicpolicy does not prohibit a court, relying on its equitable powers, to grant v’ydgment determining legal custody or physical placement is

itation outside this section on the basis of a co—parenting agreement between-a biGs§eredunder s767.41 unless a party seeking the modification,
ical parent and another when visitatiisnin the child$ best interest. Custody of upon petition, motion, or order to show cause, shows by substan
H.S.H.-K.193 Wis. 2d 649533 N.W2d 419(1995). ; ; s : f

Whenapplying sub. (3), circuttourts must apply the presumption that a fit pasent’tlal eVIdem.:e that t.h.e mOdIflcatIOIj IS necesmyause the cur
decisionregarding grandparent visitation is in the best interest of the child, but tfentcustodial conditions are physically or emotionally harmful to
courtmust still make its own assessment of the best interest of the child. Patertfitge best interest of the child:
of Roger D.H2002 WI App 35250 Wis. 2d 747641 N.W2d 44Q 00-3333

UnderTroxel v Granvillg, 530 U.S. 57the dueprocess clause prevents a court 1. An order of legal custody

from starting with a clean slate when assessing whether grandparent visitation is in H i At
the best interests of the child.ithin the best interests framework, the court must 2. An orderof phyS|caI placement if the madification would

afford a parent decision special weight by applying a rebuttable presumption thatibstantiallyalter the time a parent may spend with his or her

thefit parents decision regarding grandparent visitation is in the best interest of tbRild.

child. Itis up to the party advocatifigr nonparental visitation to rebut the presump . .

tion by presenting evidence that théeofis not in thechild's best interests. Martin (b) After 2—year period.1. Except as provided under faj

L. v. Julie R. L.2007 WI App 37299 Wis. 2d 768731 N.W2d 288 06-0199 andsub.(2), upon petition, motion or order to show cause by a
Whenan existing informahrrangement was digient to maintain the established party,a court may modifyan order of |ega| custody or an order of

relationshipbetween grandparents and children, state interference in the form %E% N o .

court-orderegblacement with the grandparents was unwarrantedqiéstion is not  Pnysicalplacement where the modification would substantially

whetherthe additional time sought by the grandparents with their grandchildreiterthe time a parent may spend with his or her child itthet

might be good for all concerned. The questions are whathder the facts of the finds all of the foIIowing'

casethe state should intervene to dictadehe parent with primary placement, that '

addedvisitation time is warranted, and, if so, which parent should forfeit a portion a. The modification is in the best interest of the child.

of his or her placement time to accommodate the grandparent visitRtagers v . . .

Rogers,2007 W1 App 50300 Ws. 2d 532 731 N.W2d 532 06-1766 Seealso b. There has beersajbstar_]tlal change of circumstances since

Lubinskiv. Lubinski,2008 WI App 151314 Ws. 2d 395761 N.w2d 67607-1701  the entry of the last order fakcting legal custody or the last order
Theaward of overnights and a week during the summer in a grandparent "iS“a%‘hrbstantialIyaffecting physical placement

orderunder s. 54.56 wasot contrary to law for being akin to a physical placemen : ) .

awardfound in divorce cases. There is ndatifnce between the quantity“physi- 2. With respect tsubd.1., there is a rebuttable presumption

cal placement” as that term is used in s. 767.001 (5) and the quantity of “visitatigpgt-

asthat word is used in s. 54.56. Th@per amount of that time is a decision made ’ L . L .

by the family court in the best interests of the children. The quantity of time ordered a. Continuing the current allocation décision making under

doesnot depend owhether it is a visitation order or a physical placement oifeliek iSi i i

v OpIohka 2010 WI App 23323 Ws. 20 510780 N W24 159 09-0040 alegal custgd){ order is |.n the bgst interest of the child.
Whenchildren visit their grandparents and stay with them as a guest, the grandpar b. Continuing the child physical placementith the parent

ents have the responsibility to make routine daily decisions regarding the chile’ ith whom the child resides for the greater pedbtime is in the

but may not make any decisions inconsistent with the major decisions magerby bestint t of th hild

sonhaving legal custodyThe same is true of a parent who doeshawe joint legal estinterest o € chila.

custody but does have a right to physical placement. In both instances, the same rules3, A changen the economic circumstances or marital status

28%, :V\;?uAt;Jr:)ezcéaslgsd\%c;s|§355T0a%/8%eN@v%gg,lbég SSt_hdS%g“eW wOpichka, o either party is not sfiéient to meet thestandards for modifica

UnderHoltzman vKnott 193 Wis. 2d 649(1995), a circuit court may exercise its tion under subdl.
equitable powers to hear and grant visitation to a non—parent in circumstances whe _
thech. 767 non—parent visitation provisions do not apfityapply these equitable ?2) MOD|F|CAT|ON_ OF SUBSfTANT'ALLY EQUAL PHYSICAL PLACE
powersa circuit court must determine that the petitioner has a “parent-like relatiddENT ORDERS. Notwithstanding sul(1):
ship” with the child and that a “significant triggering event” exists justifying state (a) If the parties have substantially equal periods of physical

interventionin the childs relationship with a biological or adoptive parent. The trig - .
geringevent required bioltzmandoes noapply to cases brought under the speciaplacementpursuant tca court order and circumstances make it

grandparenprovision of sub. (3). whlers v Broughton2011 WI App 122337 Ws.  jmpracticalfor the parties to continue to have substantially equal

2d 107,805 N.w2d 118, 09-0488 . L. X
Subsection(1) does not require a grandparent, great—grandparent, or steppa%hysmalplacemem’ a court, upon petition, motion, or order to

who files a motion for visitation rights under sub. (1) to prove that lse@has main  Show cause by a partynay modify the order iit is in the best
taineda relationship similar to a parent-child relationship with the child. Raltieer jnterestof the child.
parent-childrelationship element applies only to a perseaking visitation rights

whois not agrandparent, great-grandparent, or stepparent. S. A.Nieister 2016 (b) In any case in Whi_Ch pdr) does not apply and in which
WI 22,367 Ws. 2d 447876 N.W2d 746 14-1283 the parties have substantially equal periods of physical placement
%a’gffa’f”; ‘é"é‘“;’” Rd'gshts-t _ Rozgsgez'g-;g’ '-at‘j"‘ NO"-tllgz?t- con Peti pursuanto a court order court, upon petition, motion, or order
e ect O .G.Fan ection . ranaparental igitation Petitions. R
Hughes. Wis. Law Nov, 1992. to show cause of a partyiay modify the order based on the appro

Third—partyVisitation in Wisconsin. Herman & CoopefMs. Law March 2001.  priate standard under sufl). However under sub(1) (b) 2,
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thereis a rebuttabl@resumption that having substantially equabarentsjf they canbe found, and to any relative or agency having
periodsof physical placement is in the best interest of the child¢ustodyof the child.

(2m) MODIFICATION OF PERIODSOF PHYSICAL PLACEMENT FOR (6m) PARENTINGPLAN. In any action to modify a legal custody
FAILURE TO EXERCISE PHYSICAL PLACEMENT. Notwithstanding or physical placement order under s(i, the court mayequire
subs (1) and(2), upon petition, motion or order to show cause bihe party seeking the modification to file with theurt a parenting
a party a court may modifyan order of physical placement at anyplanunder s767.41 (1m)efore any hearing is held.

time with respect to periods of physical placement if it finds that (7) TransFERTO DEPARTMENT. The court may ordezustody
aparent has repeatedly andreasonably failed to exercise peritransferredto the department only if the department agrees to
ods of physical placement awarded under an order of physiealceptcustody If the court orders custody transferredthe
placementhat allocates specific times for the exercise of periodepartmenttheorder transferring custody shall include the find
of physical placement. ingsand order specified in $67.41 (3) (am)

(3) MODIFI(_:ATION OF OTHER PHYSICAL PLACEME_N_T ORDER_S. (8) PETITION, MOTION, OR ORDERTO SHOW CAUSE. A petitionY
Exceptasprovided under subgl) and(2), upon petition, motion motion, or order to show cause under this section shall include
or order toshowcause by a parta court may modify an order of notification of theavailability of information under §67.105 (2)
physical placement which doast substantially alter the amount History: 1987 a. 355364 1995 a. 2%.9126 (19)1999 a. 92003 a. 1302005

e . R . . a.20;, 2007 a. 96s.143t0 146.
thatthe modification is in the best interest of the child. NOTE: 1987 Wis. Act 355and 2005 Wis. Act 443contain explanatory notes.

(3m) REINSTATEMENT OF FORMER PHYSICAL PLACEMENT “Necessary”implies that a change of custody itself is needed because custodial
ALLOCATION AND SCHEDULE. If a party is a service members conditionsare harmful in some way to the best inteaéshe child. Millikin v Milli -

) . . e in, 115 Ws. 2d 16 339 N.W2d 573(1983).
defm.edm S.767.41 (2) (e) 1-a'?d the court qulfles an order Otk Therevision of s. 767.24 [now s. 767.41] allowing joint custody in cases where
physicalplacement on the basis that the service member has be@fbarties did not agree was not a “substantial change in circumstances” justifying
or will be calledto active duty in the U.S. armed forces, notwnhz ggagggag) joint custody Licary v Licary, 168 Ws. 2d 686484 N.w2d 371(Ct.
ftand;ngsqbd(l) tfhehcowt IShlau require Inéh$ Ordhl.at tt?le alloc.a _ Sub.(1) (a) prohibits a change of custody solely to correct a msthereasonable
lon of periods of physical placement and, it applica e_p_thﬁ} interferencawith physical placement of the child with the fath8ub. (1) (a) provides
cal placemenscheduleéhat were in ééct before the modification a2-year truce period. Judicial intervention during this period musoimpelling.

arereinstated immediately upon the service mensbaischage ~Patermity of Stephanie R.N74 Ws. 2d 745488 N.W2d 235(1993).
| f ive d “Necessary’embodies at least 2 concepts: 1) that the modification must operate
or release from active duty to protect the child from alleged harmful custodial conditions; and 2) that the physical
(4) DENIAL OF PHYSICAL PLACEMENT. Upon petition, motion or ©r emotional harm threatened by the current custodial conditions must be severe
orderto show caus_e by a party or 9“ its own m_otion_, a c_mapt ﬁlﬁwggtggvg?{g%rg)mod|f|cat|on. Paternity of Stephanie RLR4 Ws. 2d 745 488
denya parens physical placement rights at any time if it finds that This section does not limit a cowrtuthority to holdihearing or enter an order

the physical placement rightgould endanger the chiliphysi  duringthe 2-year “truce periodith the order déctive on the conclusion of the

cal, mental or emotional health. tlrggg)pfenod. Paternity dBradford J.B181 Wis. 2d 304510 N.W2d 775(Ct. App.
(4m) DENIAL OFPHYSICAL PLACEMENTFORKILLING OTHERPAR- Thereis no authority to order a change of custody at an unknown time in the future

i i iti i uponthe occurrence of some statmhtingency Koeller v Koeller, 195 Wis. 2d 660
ENT. éa) tNoP]MthstandlrE)g subgl) to (4),_tupon petlgon, motion 536N W.2d 216(Ct. App. 1908)94-2834
or OI’_ ertos OW cause by a party or on Its 0\_Nn motion, as'mﬂt_ Sub.(1) (b) is inapplicable in guardianship litigation between a pathe 3rd—
modify a physicaplacement order by denying a parent physicghrty guardian. Howard M. v Jean R196 Ws. 2d 16 539 N.W2d 104(Ct. App.

placementwith a child if the parent has been convicted under ¥95),94-0955

ot : : e Neithersub. (4) nor s. 767.24 (4) (b) [now s. 767.41 (4) Be)mits a prospective
940.010f the first degree intentional homicide,umder s940.05 order prohibiting a parent from requesting a change of physical placement in the

of the 2nd—-degree intentional homicide, of the chilather par future. Jocius vJocius218 Ws. 2d 103580 N.W2d 708(Ct. App. 1998)96-2746

ent. and the conviction has not been reversed. set aside or vacat&gctions767.325 and 767.327 [now ss. 767.451 and 767.481] do not conflict. If
! . ! . oneparty files a notification of intention to move under s. 767.327, the other parent
(b) Paragraplifa) does not apply if the court determines bynayfile a motion to modifyplacement under s. 767.325, and the court may consider

clearand Convincing evidence that physica' p|acement thigh all relevant circumstances, including, but not limited to, the move. Hughes v

R . Hughes223 Ws. 2d 11, 588 N.W2d 346(Ct. App. 1998)97-3539
parentwould be in the best interests of the chilche court shall e sip. (1) prohibition against modification of placement orders applies to both

considerthe wishes of the child in making the determination. primaryplacement and physical placementosE v Trost,2000 WI App 222239

5) R If eith t di Wis. 2d 1,619 N.W2d 105 99-1236
. ( ) EASONS_FOR_MOD|F'CAT|ON- eltner par y_opposes Medl " \whena court denies a parent physical placement, it has the authority to impose
fication or termination of a legal custody physical placement conditionsfor regaining placement, whiagmay include mental health treatment,
orderunder this section the court shall state, in writing,eila&ons angermanagement, individual or family counseling, and parenting training. ondi
f h dificati - - ! tionsimposed must be necessary to protect the dtolt the danger of physical,
or the modification or termination. emotional,or mental harm if the child is placed with the parent. Staittice H.2000

i WI App 228 239 Wis. 2d 194619 N.Ww2d 151 99-2812
(Sm) FACTORSTO CONSIDER. (a) SUbJeCt to par$b) and(c), A change in amount of placement dalgges not, in and of itself, establish asub

in all actions to modify |egal custody or physical placemegpial change in circumstances. Stat®eaudoin2001 WI App 42241 Ws. 2d
orders,the court shall consider the factors under&7.41 (5) 350 625 N.W2d 619 00-0825 ‘ ' o
(am), subject to s767.41 (5) (bm)and shall make its determina By asking the trial court for what constituted a substantial modification of-place
, 4 . . ment,the movant déctively conceded that there was a substantial change in eircum
tion in a manner consistent with&57.41 stancego merit placement modification under sub. (1) (b) 1. and coulthabttain

(b) In determining the best interest of the child under this sexeonttary postion o appeal. Kelleriler, 2002 Wi App 161256 Ws. 2d 401
tion, in addition to the factor under 867.41 (5) (am) 12mthe A divorce judgment éécting a prospective change in physical placenvemtin

courtshall consider whether a stepparent of the child has & crilgtinton an assessment of the childsaméeds, is invalid. A circuit court lacks author

; i ] order a change of physigahcement that is both prospective and contingent
nal record and whether there is evidence that a stepparent Ofdﬁﬁe occurrence of an anticipated event. Custody and placement determinations

Ch!|d has engaged in_abuse, as defined 8‘13__122 (1) (a)of the _mustembody a sense of contemporanaitiiether in original or modificatiopro-
child or any other child or neglected the child or any other chllétéeglg%sﬁulhgan v Cindric,2003 WIApp 180 266 Wis. 2d 534669 N.Ww2d 175

(C) In an action to mOdifﬁ legal custody ordgif a party isa ~ an order that modifies payments for child support is not an order substantially
servicememberas defined in s767.41 (2) (e) 1.the courtmay afffectlnglalphyswaltplaﬁemer}th as cgrréemmgrl]ated ?ylsulxliﬂ)farﬂez hlaveTf;\1 "tght to "

; ; ; F ot ormally agree to change their childremhysical placement schedule. Thata cou
n.Ot consider as factor in makmg a determmatlon Whether the Séfrdermodifying child support acknowledges an informal agreement doesfect af
vice member has been or may dadled to active duty in the U.S. physicalplacement for purposes of this section, and the order to be consideled
armedforces and consequentily; or in the future will be or may this section is that which set the placement schedule that was informally modified.

: ' Culliganv. Cindric,2003 WI App 180266 Ws. 2d 534669 N.W2d 17502-2275
be,absent from the service memtsehome. Sub.(1) (b) does not violate equal protection. Continuity in custody and placement
(6) NoTice. No court may enter an order forodification circumstances is beneficial for children, which constitutes a compellingratatest,

; ; ; ; i : evenwhen the mother originally acquired custody due to the sole legal custedy pre
underthis section until notice of theetition, motion or order t0 g yion. Abbas.Palmershein004 Wi App 126275 Wis. 2d 31, 685 N.W2d
showcause requesting modification has been gieethe childs 546 02-3390
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Thes. 767.24 (2) (am) [now s. 767.41 (2) (am)] presumption that joint legal cus 3. That one or more of the criteria in s(&). apply
tody s in the childs best interest applies only in initial legal custody determinations, . . ..
notin modification determinations. The presumption that the current custody and (b) The motion shall request the imposition of a remedy or any

physicalplacement arrangement is in the clsildest interesinder sub. (1) (b) cen combinationof remedies under sutb) (b) and(c). This para

wils‘?ggofﬁpgygg‘ nggcasﬂ%”ogag%%gbas vPalmersheimg004 Wi App 126275 (ranhdoes not prohibit a court from imposing a remedy under sub.

Unders. 767.24 (6]b) [now s. 767.41 (6) (b)] the court may give one party witf5) (b) or (c) if the remedy was not requested in the motion.

joint custody sole power to make specified decisions while both parties retain equal B :
responsibilityfor others. Because sub. (1) permits a court to modify legal custody (C) A court shall accept any leg'ble motion for an order under

andphysical placement, the court may modtig terms of the parties’ joint custody this section.

in a manner that results énchange in the amount of time the child spends in the home ; + o :
of the parent having primary physical placement. The court was authorized to award(d) The motion shall be filed under the principal action under

one party authority to determiné school enroliment and to permit that pareoice  Which the periods of physical placement were awarded.

of a boarding school although it reduced the amount of time the child spent with the : . . . . .
otherparent. Greene #ahn,2004 WIApp 214277 Ws. 2d 473689 N.W2d 657 (e) A motion under this section is a motion for remedial sanc

03-3311 tion for purposes of §85.03 (1) (a)

Thata child grows older does not, in and of itself, create a substantial change in . "
circumstances.However when the age change is from infant to adolescent and is (4) SERVICE ON RESPONDINGPARTY: RESPONSE.Upon thdlllng

accompaniedy a pattern of adjustment fitilties, educational failure, and harmful Of @ motion under sul§3), the moving party shall serve a copy of

orillegal benaviorand the parties are unable o agree on a major decitintid _ the motion upon the responding palty personal service in the
the child’s life, a substantial cl ange in circumstances has been shown. reel .
Hahn 2004 Wi App 214277 Wis. 2 473689 N.W2d 657 03-3311 "Camemanner asa summons is served under891.11 The

Absent a motion, petition, or order to shomuse brought by a parss required  respondingparty may respond to the motion either in writing

by sub. (1) (b) 1., the trial court lacked authority to amend or modify the custody or i i
from joint custody to sole legal custodi?ero vLucas,2006 WI App 12, 293 Ws. #¥foreor at the hearing under sub) (a)or orally at thahearing.

2d 781 718 N.w2d 184 05-1180 (5) HeaRING; REMEDIES. (&) The court shall hold a hearing on

Section767.24 (4) (a) 2. [now s. 767.41] does not require a court to grant each i tias
entequal placement if the court determines that the placesheotd be modified. fe motion no later than 30 days after the mo been served,

In making modification determinations, the circuit courrt is to maximize the amoudfilessthe time is extended by mutual agreement of the parties or
of time a child spends with his or her parents within an overall placement schedupon the motion of a guardian ad litem and the approval of the
takinginto account the best interests of téld, the presumption of the status quo i i i

undersubs. (1) and (2}he general factors listed in s. 767.24, and the particular facto Qurt'The court m.awn Its .Own mOtlon. or the motion O.f apy_rty
listedunder s. 767.24(5) (armhen relevant to the child. i respect to the modifi  orderthat a guardian ad litetve appointed for the child prior to
cationof legal custody and physical placemenders, maximizing the amount of the hearing.

time cannot be equated with the notion of equal placement. Landwetmdwehy ) . .

2006WI 64, 291 Wis. 2d 49 715 N.W2d 180 03-2555 (b) If at the conclusion of the hearing the court finds that the

/t\_tS_in SUbt" (1), a codurt itS agthorized tobmotﬂvﬁ%rdez Lin?e(rjsub- (3t) Orzlﬁl upon respondingparty has intentionally and unreasonably denied the
petition, maotion, or oraer to show cause by a pariye statute does not authorize a, H : H
courtto modify a placement order on its own motion. Stumpn@utting,2010 WI moving party one or more perlods of phy&Mcement or that

App 65, 324 Wis. 2d 820783 N.W2d 874 09-0094 the responding party has intentionally and unreasonadtéy-
o _ ) feredwith one or more of the moving payperiods of physical
767.461 Revisions agreed to by stipulation.  If after an placementthe court:
icniti?l order is egterefdnﬁer.57l67l.4lthe p?rtieis agllree toda T‘;]Qgi 1. Shall do all of the following:
2 sipulation wih the coun that spocifis the agreed upon modis & 1SSUe an order granting addiional periods of physical
cation,the court shall incorporate the terms of the stipulation inPé p ; :
arevisedorder of physical placement or legal custody unless the b- Awardthe moving party a reasonable amount for the cost
courtfinds that the modification is not in the best interest of tf¥f maintaining an action under this section and for attorney fees.
child. 2. May do one or more of the following:
HISIONY: oaT & 3552002 8. k43, 168 Stals. 2005 . 767.461. a. If the underlying ordesr judgment relating to periods of
: s. Act 443contains explanatory notes. physical placement doesot provide for specific times for the

Acceptancef a stipulation is not mandatorfhe trial court is not prohibited from - . . - g
examiningthe best interests of the chil®atemity of S.A165 Ws. 2d 530478 ~ exerciseof periods of physical placement, issue an order specify

N.W.2d 21 (Ct. App. 1991). ing the times for the exercise of periods of physical placement.
767.471 Enforcement of physical placement orders. 785b. Find the responding party in contempt of court under ch.

(1) DeriNniTIONS. In this section: - . . . .
(a) “Moving party” means the parent filing a motion under thi c. | Graﬂt ﬁn '-nJ(ljJ netion ordegng thle r.esponcﬂ]lng parté/ t(; Str:'Cﬂ.y
section,regardless of whether that parent was the petitioner in %%mp ywith the jJudgment or order refating to the award of physi

Lo . ; ) placement. In determininghetherto issue an injunction, the
action in which periods of physical placement were awarde urtshall consider whether alternative remedies requestdwby

under:i.767.41 . ., .moving party would be as ffctive in obtaining compliance with
c(ib) thRespotr)dlng party (;neans g;e par?nthupt(r)]n V\tlﬁotm a mott'% order or judgment relating to physical placement.
underthis section is served, regardless of whether that paren Wa?c) If at the conclusion of the hearin .
St h . ° g the court finds that the
the respondentn the action in which periods of physical placemoving party has incurred a financial logsexpenses as a result

mentwere awarded under 857.41 . Oﬂthe responding party’failure, intentionally and unreasonably
(2) WHowmay FILE. A parent who has been awarded periods gf,qyithout adequate notice to the moving partyexercise one

physicalplacement under 867.41may file a motion undesub. 4 more periods of physicalacement under an order allocating

(3) if any of the following applies: , , specifictimes for the exercise of periods of physical placement,
(a) The parent has had one or more periods of physicatplage court may issue an order requiring the responding party to pay

mentdenied by the other parent. to the moving party a sum of money ftiént to compensate the
(b) The parent has had one or more periods of physical-plaggoving party for the financial loss or expenses.
mentsubstantially interfered with by the other parent. (d) Except as provided in pgb) 1. a.and2. a, the court may

(c) The parent has incurredfinancial loss or expenses as @aot modify an order of legal custody or physical placement in an
resultof the other parert’intentional failure to exercise one oractionunder this section.
moreperiods of physical placement under an order allocapeg (e) An injunction issued under péb) 2. c.is efective accore
cific times for the exercise of periods of physical placement. ing to its terms for theperiod of time that the moving party
(3) MorTion. (a) The motion shall allege facts §infent to  requestsbut not more than 2 years.
showthe following: ) ) (6) ENFORCEMENTASSISTANCE. (@) If an injunction is issued
1. The name of the moving party and that the moving partydersub.(5) (b) 2. ¢, upon request by the moving party the court
hasbeen awarded periods of physical placement. shall order the sherfifto assist the moving party in executing or
2. The name of the responding party servingthe injunction.
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23 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.481

(b) Within 24 hours after a request by the moving pdhg  putewithin 30 days after referral, the matter shall proceed under
clerk of the circuit court shall send a copy of an injunction issuetibs.(3) to (5).

undersub.(5) (b) 2. c.to the sherifor to anyother local law  (3) StanDARDS FORMODIFICATION OR PROHIBITION IF MOVE OR
enforcementgency that is theentral repository for orders andremovaL conTesTED. (a) 1. Except as provided unger (b), if
thathas jurisdiction over the responding pastsesidence. If the the parent proposing the move or removal has sole legal or joint
responding party does not reside in this state, the clerk shall S@@ﬁﬁ custody of the child and the child resides with that parent for
acopy of the injunction to the sherif the county in which the the greater period of time, the parestijecting to the move or
circuit court is located. removalmay file a petition, motion or order to show cause for
(c) The sherif or other appropriate local law enforcemeninodification of the legal custody or physical placement order
agencyunder par(b) shall make available to other law enforceaffectingthe child. The court may modify the legal custody or
mentagencies, through a verification system, information on tipysical placement order if, after considering the factonsler
existenceand status of any injunction issued under ga(b) 2. sub.(5), the court finds all of the following:
c. The information need not be maintained after the injunction is 5 The modification is in the best interest of the child.

nolonger in efect. . . . . . b. The move or removal will result in a substantial change of
(8) PeNaLTY. Whoever intentionally violates anjunction  cjrcymstancesince the entry of the last ordsfiecting legal cus

issuedunder sub(s) (b) 2. c.is guilty of a Class | felony tody or the last order substantiallyfedting physical placement.
History: 1999 a. 92001 a. 61109 2005 a. 443.100 Stats. 2005 s. 767.471. .
NOTE: 2005 Wis. Act 443contains explanatory notes. 2. With respect to subd..:
A successful party in a proceeding under this section is ertiitleetover the a. There is a rebuttable presumption that continuing the cur

guardianad litem fees attributable to him or herpast of the cost of maintaining an . L. .

actionunder sub. (5) (b) 1. b, insuring that the full cost of enforcing physicaplad€Nt allocation of decisiomaking under a legal custody order or
mentrights falls on the interfering parent, not on the aggrieved parent. Undecc®ntinuing the childs phys|ca| placement with the parent with
767.045(6) [now s. 767.407 (6)], a circuit court may allocate guardian ad féem ; ; g o

betweerthe parties when it makes a finding that a respondent has intentionally é{Kﬁom the child re_5|des er the greater perlodlm‘e is in the best
unreasonablylenied physical placement or interfered with the petitismesriodsof ~ INterestof the child. This presumption may be overcome by a
physical placement. When it makes one or both of those findings, the court must Rmwingthat the move or removal is unreasonable and not in the
awardthe petitioner whatever amount it has allocated to the petitidbemier v bestinterest of the child

Bernier,2006 WI App 2288 Ws. 2d 743709 N.W2d 453 04-0625 ! iha.

Theaward “of a reasonable amotiot the cost of maintaining an action under this b. A changen the economic circumstances or marital status

sectionand for attorney fees” under sub. (5) (b) is mandatSub. (5) (b) does not ; : e I
requirethat documentation of attornéges must be received into the evidentiary(?f either party Is not '_sf!t!ent to meet thestandards for modifica
recordof a hearing otthe merits of a petition filed under that section in order for ion under that subdivision.
courtto make an award of attorney fees. Other cases establish that it is comraon prac ; ;
tice for parties to litigate the amount of attorney fees in proceedings that follow a . 3. _Under thlsparagraph, the burden of pI’OOf is on the parent
court'sdetermination of the substantive issues. Borres¥anto,2006 WI App 63  Objectingto the move or removal.
292Wis. 2d 231713 N.W2d 656 05-0190 e .

A parent cannot delegate physical placement rights to ariiothisror her absence. (b) 1. ,lf the paren;s have joint legal, custody gand S,UbStan“a”y
Thusa father could not seek émforce his physical placement with his son by transequalperiods of physical placement with the child, either parent

ferring that placement to his current spouse. Lubinskubinski,2008 WI App 151 mayf”e a petition’ motion or order to show cause for modification

314Wis. 2d 395761 N.W2d 676 07-1701 .
Wisconsin’s Custody Placement and Paternity Reform Legislatiowalther. of the legabUStOdy or phyS|caI placement ordéthe court may

Wis.Law. April 2000. modify an order of legal custody or physical placement if, after
consideringthe factors under sub), the court finds all of the fel
767.481 Moving the child’ s residence within or outside lowing:

the state. (1) NOTICETO OTHERPARENT. (a) Ifthe courtgrants 3 Circumstances make it impractical for the parties to con

periodsof physical placement to more than one parent, it shglueto have substantially equal periods of physical placement.

ordera parent with legal custody and physical placement rights ~ , 11,0 1 qgification is in the best interest of the child

to a child to provide not less than 60 days’ written notice to the [ ° . . )

otherparent, with a copy to the court, of his or her intent to: . _2- Under thisparagraph, the burden of proof is on the parent
filing the petition, motion or order to show cause.

1. Establish his or her legal residence with ¢héd at any .
locationoutside the state. (c) 1. If the parent proposing the moveremoval has sole

legal or joint legalcustody of the child and the child resides with

}Eat parent for the greater periodtinfie or the parents have sub

stantiallyequal periods of physical placemeuith the child, as an

: . alternativeto the petition, motion or order &how cause under

3. Remove the child from this state for more than 90 corseqihy (a) or(b), the parent objecting to the moveremoval may file

tive days. , ~ apetition, motioror order to show cause for an order prohibiting
(b) The parent shall send the noticeder par(a) by certified  the move or removal. The court may prohibit the move or removal

mail. The notice shall statée parent proposed action, includ i, after considering the factors under s{@, the court finds that

ing the specific date and location of the move or specific begifhe prohibition is in the best interest of the child.

ning and ending dates and location of the removal, and that the ; ;

otherparent may object within the time specified in g@.(a) objezéti#gt%etrhtgﬁg\gggor? P:&]?\;eaﬁurden of proof is on the parent

(2) OBJECTION;PROHIBITION; MEDIATION. (@) Wthin 15 days . -
afterreceiving the notice under suft), the other parent may send (4) GUARDIAN AD LITEM; PROMPTHEARING. After a petition,
motion, or order to show cause filed under sub(3), the court
to the parent praposing the mogeremoval, with a copy to the shall appoint a guardian ad litem, unless767.407 (1) (am)
court,a written notice of objection to the proposed action. applies,and shall hold a hearing as soon as possible.

(b) ifthe parent who is propositige move or removal receives (5) FACTORSIN COURT'SDETERMINATION. In making its deter

ﬁ gt?ctgsn%fe??Sg(t'lc))r?;)‘dﬁ]reps ;(rae)n\gv:;h;; OZtOrT? (;’:1\}/: v?ifttt? ro‘:‘igg:ggea minationunder sub(3), thecourt shall consider all of the follew
ing factors:

the child pending resolution dhe dispute, or final order of the .
courtunder sub(3), unless the parent obtains a temporary order () Whether the purpose of the proposetion is reasonable.
to do so under §67.225 (1) (bm) (b) The nature and extent tfe childs relationship with the
(c) Upon receipt of a copy of a notice of objection under pditherparent and the disruption to that relationship which the pro
(a), the court shall promptly refer the parents for mediatipn Posedaction may cause.
otherfamily court services under 867.405and may appointa  (c) The availability of alternative arrangements to foster and
guardianad litem. Unless the parerdgree to extend the time continuethe childs relationship with and access to the other par
period,if mediation or family court services do not resolve the dignt.

2. Establish his or her legal residence with ¢théd at any
locationwithin this state that is at a distance of 150 miles or mo
from the other parent.
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767.481 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 24

(5m) OTHERFACTORS. In making adetermination under sub.  (b) The court in the action shall, undei767.511or 767.56

3): determinethe amount, if anythat the person should reasonably
(a) The court may consider tichild’s adjustment to the home, contributeto the support and maintenance of the spouse or child

school,religion and community andhow thesum shall be paid. The amount shall be expressed as
(b) The court may not use the availabilityeséctronicconm afixed sum unless the parties have stipulated to expressing the

munication as a factor support of a modification of a physical@mountas a percentage of the pageincomeand the require

placement order or in support of a refusal to prohibit a move, Mentsunder s767.34 (2) (am) 1to 3. are satisfied. The amount

(6) NOTICE REQUIRED FOR OTHER REMOVALS. (a) Unless the orderedto be paid may be modified by the court undéi6s..59

parentsagree otherwise, a parent with legal custody and physigglon suficient evidence.

placementights shall notify the other parent before removing the (€) The determination may be enforced by contempt preceed
child from his or her primary residence for a perioiafless than 'NgS; @n account transfer under#57.76 or other enforcement

14 days. mechanismsinder s767.77
(b) Notwithstanding pafa), if notice is required under sub. (d) In an action under this section, no filing fee or other costs
(1), a parent shall comply with sufd.). aretaxable to the persaspouse, the minor child, the person with

legal custody or the nonlegally responsible relative, but after the
to a notice provided under p4a). actionhas been commenced the court may order that all or part of

History: 1987 a. 35564 1991 a. 3226 1995 a. 701999 a. 92001 a. 612005 1Y fé€s and costs incurred be paid by either party
a.174 2005 a. 443.164; Stats. 2005 s. 767.481. (3) PUBLIC ASSISTANCE RECIPIENTS;ACTION BY STATE. If the
Thetrial court may not order a custodial parent to live in designated part of the sigt@iteor any subdivision of the state furnishes public aid to a spouse

or else lose custodyGroh v Groh,110 Ws. 2d 1.7, 327 N.W2d 655(1983). ; ;
Thesub. (5) factors are an addenda to the best interest of the child considerat] orngem:“ndent child for support and maintenance andnbese,

unders. 767.24 [now s. 767.41] and are a reminder to the court to tailor the best in@@rSOnwith legal custodyor nonlegally responsible relative does
estof the child standard to problems unique to a removal situatierkviiet v Kerk  not commence an action under this chapter for support or mainte

viiet, 166 Ws. 2d 930480 N.W2d 823(Ct. App, 1992). : e
Sections767.325 and 76.327 [now ss. 767.451 and 767.48apticonflict, Ifone  N@NCehe person in chge ofcounty welfare activities, the county

partyfiles a notification of intent to move under s. 767.327 [now s. 767.481], the otiégild support agency under9.53 (5) or the departmerig a real
parentmay file a motion to modify placement under s. 767.325 [now s. 767.451], 2Qrty in interest under s7/67.205 (2)and shall commence an

the court may consider all relevant circumstances, including the move. Hughe : ; :

Hughes 223 Ws. 2d 111, 588 N.W2d 346(Ct. App. 1998)97-3539 €tionunder this section. An attorney employed by the state or a
Thereis no law prohibiting a parent with joint legal custody and physieale ~ Subdivisionof the state may commence an action under this sec

mentfrom taking a child outside the state, including to a foreign cquotriess than  tion. The title of theaction shall be “In re the support or main

90 days. When parents agree that one parent must move the court to prohibit the . f A.B. (Child)”

from taking a particular trip with the children, the moving party has the burden-of p anceof A.B. (Child)".

(c) Except as provided in pdb), subs(1) to(5) do not apply

gUCitU%eVidte“Cf and \X%fsﬂadig%égevsfxn tngaflOC\ilbitigg ig% grzfgﬁf,\? \?ﬂl?fof (4) LEGAL CUSTODYAND PHYSICAL PLACEMENT. Upon request
o0 Tasn o Hongrdestant PP > ' of a party to an action under this section, the court may make

Grohis still good law subject to the expanded authority granted over intrasta@dersconcerning the legal custody and physptatement of any
16 proSRGCIvely order & patent not move eyondiie from the martal home.. Minor child of the parties in accordance withv67.41
By its enactment of this section, the legislature has made a judgment that mov _Stg%' 13;1 %gzgzlans(t" ,[307159%6 1%:7” 88231197351(:13%%977201333
lessthan 150 miles are not subject to the best interests of the children standard. R 176 5'987 S. a1 19(83 azf 1093 S. 28 '19995 Cé7s g126 1a9' 1295
thanproviding a court authority tprohibit geographical separation, s. 767.41 (4) (a}; 04_61997 aé 353, 1999 a. 162 001 a'l 21005 a4.4$ ‘49 21( 217_ St ta'
2. presumes such separation exists and directs the court to consider the separsialf " <> 50?‘ 735, a. 1622001 a. 16 a. 443542,216,217, Stats.
whenestablishing a placement scheduberleth v Cordova2013 WI App 142352 S- el .
Wis. 2d 51 841 N.W2d 552 12-2018 NOTE: 2005 Ws. Act 443contains explanatory notes.

Thecircuit courts factual determination that the parshbmes were less than 150  To find a party estoppeflom seeking a revision of a stipulation incorporated into
milesapart, by considering a usual and direct route,neaslearly erroneous. Der adivorce judgment: 1) both parties must have entered into he stipttateringly
lethv. Cordova 2013 WI App 142352 Wis. 2d 51 841 N.W2d 552 12-2018 andfreely; 2) the overall settlement must be fair and equitablenabdlegal or )

Basedon the unique facts of this case, toert did not err in ordering that the ehil againstpublic policy; and 3) one party subsequently seeks to be released form its
drenbere—enrolled in specific schools and that the mother return to that districtt&smson grounds that the court could not have entiredrder it did without the par
their enrollment coulcbe accomplished while continuing their primary placementiesagreement. Nichols Wichols,162 Ws. 2d 96469 N.W2d 619(1991).
with her Shulka v Sikraji, 2014 W1 App 1.3, 358 Ws. 2d 639856 N.W2d 617 Countychild support agencies can initiate actions to compel suppder this sec
13-2080 tion without payment of a filing fee72 Atty. Gen. 72

Wisconsin’sChild Removal Law Wis. Law June 1993.

767.511 Child support. (1) WHEN orDERED. When the
court approves a stipulation for child suppaortder s.767.34

SUBCHAPTERVI entersa judgment of annulment, divorce, or legal separation, or
entersan order or a judgment in a paternity action or in an action
SUPPOR AND MAINTENANCE unders.767.001 (1) (for (j), 767.501 or 767.805 (3) the court
shall do all of the following:
767.501 Actions to compel support. (1) DerINITIONS. In (a) Order either or both parents to pay an amount reasonable
this section: or necessary to fulfill a duty to support a child. The support

(a) “Nonlegally responsible relative” means a relative whamountmust be expressed as a fixed sum unless the parties have
assumesesponsibility for thecare of a child without legal cus stipulatedto expressing the amountagercentage of the pasger
tody, but is not in violation of a court ordetNonlegally responsi  incomeand the requirements undei767.34 (2) (am) 1to 3. are
ble relative” does not include a relative who has physical custoggtisfied.

of a child during a court-ordered visitation period. (b) Ensure that the parties have stipulated which piggigher
(b) “Relative” means any person connected with a child by eligible, will claim each child as an exemption for federal
blood, marriage or adoption. incometax purposes und@6 USC 151(c) (1) (B) 6 USC 151

(2) WHO MAY COMMENCE; SUPPORTDETERMINATION. (a) Ifa (C)], Or @s an exemption for state income tax purposes under s.
persondoes not provide for the suppartd maintenance of his or 71.07(8) (b)or under the laws of another state. If the parties are
her spouse or minor child, any of the following may commend¢ableto reach an agreement about the tax exemptioréoh

nance: andfederal tax laws. In making its decision, the court shal con

sider whether the parent whis assigned responsibility for the
L. The pe_rsors’ spouse. child’s health care expenses under&7.513is covered under a
2. The minor child. _ healthinsurance policy or plan, including a self-insured pilaat,
3. The person with legal custody of the child. is not subject to $32.897 (10jnd that conditions coverage of
4. A nonlegally responsible relative. adependent child on whether the child is claimed byirtkered
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25 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.511
parentas an exemption for purposetfederal or state income separatgfund or trust for the support, education and welfare of
taxes. suchchildren.

NOTE: The correct cross—refeence is showrin brackets. Corrective legisla (3) EFFECT OF PHYSICAL PLACEMENT VIOLATION. Violation of

tion is pending. . . . hysicalplacement rights by the custodial parent doesonsti
(c) In addition to ordering child support for a child under pa?ut)é reas%n for failuregto mget child suppoEt obligations.

(2), assign as aupport obligation responsibility faand direct the (4) AGEOFCHILD ELIGIBLE FORSUPPORT. The court shalbrder

7m6a7n.2$r30f payment of, the chile’ health care expenses under Sé‘itherpar‘[y or both to pay for the support of any child of the parties

d whois less than 18 years old, or any child of the parties who is less
(19) Ch:.‘leS'DERAT'ON OF F'NANC'(:'- INFORMATION.  In etelt than19 years old if the child is pursuing ancredited course of

mining child support payments, the court may consider alt relgirctionleading to the acquisition afhigh school diploma or

vantfinancial information or other information relevant to the pati equivalent.

ent’s earning capacifyincluding information reported under s. (5) LIABILITY FORPAST SUPPORT. Subject to ss767.805 (4m)

49.22(2m) g the department or the couralyild support agency and767.89 (4) liability for past support is limited to the period

unders.59.53 (5) afterthe birth of the child.
(1j) PERCENTAGESTANDARD GENERALLY REQUIRED. Exceptas 6) INTEREST ON ARREARAGE. Subiect to subBm). a part
providedin sub.(1m), the court shall determine child support-pay (6) . | b(6m), a party

mentsby using the percentage standard establiblgete depart orderedto pay child support under this section shall pay simple
mentunder $49.22 (9) interestat therate of 1 percent per month on any amount in arrears

thatis equal to or greater than the amount of child support due in
(1m) DEVIATION FROM STANDARD; FACTORS. Upon request by onemonth. Subject to sutsm), if the party no longer has a eur

a party the court may modify the amount of child support-payentopligation to pay child support, interest at the cdte percent

mentsdetermined under sufd)) if, after considering the follow  her month shall accrue on the total amount of child support in

ing factors, the court finds by the greater weight ofdteglible = 5yrearsjf any Interest under this subsection is in lieu of interest

evidencethat use of the percentage standandhfair to the child computedunder s807.01 (4)814.04 (4)or815.05 (8)and is paid

or to any of the parties: _ to the department or its designee undéi63.57 Except as pro
(a) The financial resources of the child. videdin s.767.57 (Im)and except as required under federat stat
(b) The financial resources of both parents. utesor regulations, the department or its designee shall apply all
(bj) Maintenance received by either party payments received for child support as follows:

(bp) The needs of each party in order to support himself er her (&) First, to payment of child support due within the calendar
self at a level equal to or greater than that established dadermonthduring which the payment is received.

USC9902(2). (b) Second, to payment of unpaikiild support due before the
(bz) The needs of any person, other than the child, whom eitRéyments received.
partyis legally obligated to support. (c) Third, to payment of interest accruing on unpaid child sup

(c) If the parties werenarried, the standard of living the childPOrt.
would have enjoyed had the marriage eoded in annulment, ~ (6m) PILOT PROGRAMON INTERESTRATE. The department may
divorceor legal separation. conducta pllc_)t program unpler_vvhlch the interest that accrues on
(d) The desirability that the custodian remain in the hame theamounts in arreaspecified in su(6) and in s767.531shall
afull-time parent. be at the rate 00.5 percent per month instead of 1 percent per

. . . . month. If the department conducts a pilot program under this sub
(€) The cost of child care if the custodian works outside the, .o the program may begin at any time after December 31,
home,or the value of custodiakrvices performed by the custo

dian if the custodian remains in the home. chO;I;,rf]lgfj thenew rate shall apply to interest that accrues during
() The award of substantial periods of physical placement 7y Ercecror jonT LEGAL cusToDY. An orderof joint legal

bothparents. _ _ _ custodyunder s767.41does not déct the amounof child sup
(em) Extraordinary travel expenses incurred in exercising t%rt ordered.

right to periods of physical placement under&7.41 History: 1971 c. 1571977 c. 29105, 418 1979 c. 3%s.50, 92 (4) 1979 c. 196
(f) The physical, mental, and emotional health needs of (H@IS1879 s. 767251981 c. 2019833, 27 1985 a. 201987 a, 2737, 355 413

A ) : ) 9a. 31212 1991 a. 391993 a. 4811995 a. 2%s.7101 7102 9126 (19) 1995
child, including any costs for health insurance as provided a 201279 404 1997 a27, 35, 191; 1999 a. 932 2001 a. 1661; 2005 a. 253342

unders.767.513 2ogga. 443ss.103 105, 219 Stats. 2005 s. 767.512009 a. 1852011 a. 322013
. . a.
(g) The childs educational needs. Cross-reference: See also clDCF 150 Wis. adm. code.
(h) The tax consequences to each party  Cross-reference: SeealsoWisconsin Administrative Code Citations published
. . in the Wisconsin Administrative Code for a list of citations to cases citingl8s.
(hm) The best interests of the child. 150, HSS 80, HFS 80, and DWD 40, the child support percentage of income standard.

(hs) The earning capacity of each parent, based on each paq;ross—reference: Seealso notes to §.67.59for decisions regarding postjudg
' mentmodifications.

ent SEdqcatlon' training and work engnence anMIablhty A provision in a judgment as to the education of children past the age of majority
of work in or near the paresttcommunity insertedpursuant to a stipulation of the parties, cannot later be challenged and can be
; ; : ; enforcedby contempt proceeding®liwas v Bliwas,47 Ws. 2d 635178 N.w2d
(i) Any other factors which the courtéach case determineszg 1g70);

arerelevant. Whenparents each own a 1/2 interest in future proceeds of real estate and the state

(1n) DEVIATION FROM STANDARD; RECORD. If the court finds contributes to child support, the court maytorder the custodial parent to pay child
! ) supportin the form of an accumulating real estate lien in favdhefstate. State ex

undersub.(1m) that use othe percentage standard is unfair to th|'v, Reible,91 Wis. 2d 394283 N.w2d 427(Ct. App. 1979).
child or the requesting partthe court shall state in writing or on Thetrial court abused its discretion by setting child support payments witheut con
therecord the amount of support that wouldréguired by using sideringthe needs of the children thre paye's ability to pay Edwards vEdwards,

. 97 Wis. 2d 111, 293 N.Ww2d 160(1980).
the percentage standard, the amount by which the eoormtfer A personal injury damage award to a noncustodial spouse can be considered as a

deviatesfrom that amount, !tS reasons for finding t_hat use of th@angeof circumstances justifying increased support. Somm@ommer108 Ws.
percentagestandard is unfair to the chitit the partyits reasons 2d 586 323 N.w2d 144(Ct. App. 1982).

ificati i ifi Sub.(6) imposes interest on arrearages existing on July 2, 1983, @swalthose
fpr the amount of the modification and the basisthe modifica accruingafterward. Greenwood Greenwood129 Ws. 2d 388385 N.w2d 213
tion. (Ct. App. 1986).
(2) SEPARATEFUND ORTRUST. The court may protect and pro  FederalSupplemental Security Income may not be considered to be an economic

I f [ : ; ourcefor purposes of computing a child support obligation. Howeveeek—
motethe best interests of the minor children by setting aside-a Rrﬁgrk order may be appropriate. Langloidanglois,150 Ws. 2d 101441 N.w.2d

tion of the child support which either party is ordered to pay in2as(Ct. App. 1989).
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767.511 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 26

Educationalgrants andoans, AFDC, and other child support are not economic Whena noncustodial parent seeks to impose a trust on arreanagdsunder a
resourcedor purposes of computing a child support obligation. ThibadeBhivae  pre—Augustl, 1987 support ordethat parent must demonstrate that the trust is in the
deau,150 Ws. 2d 109441 N.w2d 281(Ct. App. 1989). child’s best interesand, when the custodial parent does not agree to the trust, that the

Consideratiorof expenses incurred by a child asaatult, including education primary custodian was unwilling to or incapable of managing the support money
expensess error Resong Wier, 157 Wis. 2d 382459 N.W2d 591(Ct. App. 1990). Camerorv. Cameron209 Ws. 2d 88562 N.W2d 126(1997),95-0311

A divorce stipulation waiving or setting a ceiling on child support and preventinfg'ncomed'SPa”ty resulting from applying the percentage standards is only relevant
modificationis against public policy and will not be enforced. Ondras@nneson, I the payer can show inability to pay or that the income disparity will advertaty af
158Wis. 2d 690462 N.W2d 915(Ct. App. 1990). lElg?ech|Idrentorf;zjayerEfquahurllg Ilfestylet?] betweeigtﬁarer}ts is noéa s%ﬁpprtﬁ%ectlve.

i ] ; ; eamount of discretionary income either panitithave to spend on their children
er;[)f;egilggﬁguvrtésiggﬁeoigsc\(/)\lng)gtder]ﬂog?n&.t\c/)vggeg)é%&f. 'T;;_ |allge9v1|§i.ence was g secondargonsideration. Raz Brown,213 Ws. 2d 296570 N.W2d 605(Ct.

—— - : - App. 1997),96-1997
A stepparent has no legaligation to support a stepchild. Under appropriate cir® The repayment to the payer spouse of a loan made bycharcompany that he

cumstancethe theory of equitable estoppel may apply to cases involving child SURynedwas a i h :

: proper additic the payes income available for support. It was prop
polrrt1. ::glc:t %é?;gi”;git\i/gi' %I?Jgife?i vvingri%‘l:}g?)i?s:ical custody may ﬁé&ly foundto be deferred compensation, which is included within the applicable defi
orderedto pay child support. Matz Watz,166 Ws. 2d 326479 N.W2d 245(Ct. 96?f9cg;ncome. Raz.\Brown,213 Ws. 2d 296570 N.W2d 605(Ct. App. 1997),

App. 1991). Lo . A stipulation for child support with no time limit or opportunity for review was
Theabsence of a mortgage obligation is relevant to the assessment ofsegmarty’ againsipublic policy and the payer was not estopped from seeking a modification due
nomic circumstances, but does not translate into imputed incowter the applicable 5'3 material change in circumstances. KriemaBoldbeg, 214 Ws. 2d 163571
administrative rule. IMarriageof Zimmerman vZimmerman]169 Ws. 2d 516485 N .24 425(1997),96-3489 '
N.W.2d 294(Ct. App. 1992)- . . . Absent a finding that an individual partriesauthority to unilaterally control a
A support order against actual AFDC grants is prohibite@itipadeau butan  partnershipasset, partnership assets will be imputed as available income only in
orderagainst earned income of one véiso receives AFDC is not. In Support of B., accordancavith the partnership agreemerttlealth insurance premiums paid by a
L, T. &K. 171 Ws. 2d 617492 N.W2d 350(Ct. App. 1992). partnershigare included in the partners income available for child suppaets W
No matter how corporate income is labeled, a family courtpieage the corporate Weis,215 Ws. 2d 135572 N.W2d 123(Ct. App. 1997)96-3576
shieldif it is convinced the obligds intent is to avoid financial obligations. Evjen Thetrial court properly exercised its discretion under sub. (1m) (i) by excluding
v. Evjen,171 Ws. 2d 677492 N.W2d 360(Ct. App. 1992). from the application of the percentage standards the luenassignable trips
Theparties’ extrajudicial agreement that child support payments be discontinuedeivedby the paying spouse as employment bonuses although the trips constituted
wasenforceable via thdoctrine of equitable estoppel. Harm$tarms, 174 Wis. 2d  taxableincome. State.WVall, 215 Ws. 2d 595573 N.W2d 862(Ct. App. 1997),
780, 498 N.W2d 229(1993). 97-0826
The“serial family payer” rule adopted under the percentage standards referred tén concluding that a deviation from the percentage standards is warranted, all listed
in sub. (1) [now sub. (1j)] is discussed. BrowrBrown,177 Ws. 2d 512503 factorsneed not be applied. Statelonzo R.230 Ws. 2d17, 601 N.W2d 328(Ct.
N.W.2d 280(Ct. App. 1993). Ap;FH 1999),92-3333; dards und b. (1) include the shared—t ; |
The mandatory percentage standards for determining support do not allow for € percentage standards under sub. (1j) Include the shared—-time payer formula
deferreq)aymentys.p Kelly .\H%ugham;L?S W, 2 546504 N W2d 440(Ct. App.  In DWD 40.04 (2) [now DCF 150.04 (2)], 1&/ Adm. Code, as well as the straight
1993). percentagstandards in DWD 40.03 (1) [now DCF 150.03 (1)]. The shared-time for
mulaapplies if the payer will be assuming costs in proportion to the number of days

An AFDC recipient assigns all rights to child support payments to the S\ate.txg court is ordering placement with the parent. Randalandall 2000 Wi App 98

suchthe payments may not be held in trust for the child under sub. (2). Paterni Wis. 2d 1612 N.W2d 737 99-0531

LaﬁhleIIeA.C. 180 Ws. 2d 708510 N.W2d 718(Ct. App. 1993). Incarceratioris a valid factor for a court to considersetting child support because

ump sum separation benefit receivggbn termination of employment was & impact it may have on the paygemployability due to what may be voluntary

pergﬁgerzl\)/(ggﬁadeeﬁg {/(\Jlsb82anggr&elszusjWtzéolgg(gfrxentalggeg:s;';andards for Sumﬁ%@unreasonable acts. It was proper to base child support on earning capacity and
. \ ) - APP- : to provide for an dbet against the payarproperty division payout to provide for

In deciding not to apply the percentage standard, the court erred wherpéred iqati
the parties available incomes after deducting the percentage amount from the pa%gg%gztﬁ\f\fznggzogggﬂ%% Modrow Modrow 2001 WI App 200247 Wis.

income, but failed to consider the assumed contribution of the same percentage by, (1), (1m), and (1n) give the court authority to determine and order some
thepayee. Kjelstrum.\Kjelstrum,181 Ws. 2d 973512 N.W2d 264(Ct. App. 1994). " amquntfor child support. While that authority implicitly includes the authcdty
A trial court could not set child support at zero, convert post-divorce incomedgterminethe amount to be zero, it does not implicitly includeabthority to order
marital property and order that income to be held in trust to be distritmited child  the parentdo divide expenses for the children among themselves in particular ways
whenAFDC benefits ended. Lunabuna, 183 Ws. 2d 20515 N.W2d 480(Ct. App.  asan alternative to ordering one parent to pay child support to the @heistowski
1994). v. Zawistowski, 2002 WI App 86253 Ws. 2d 630644 N.W2d 252 01-0655
If the interests of the children aodstodial parent are protected, parties are free This section makes no provision as to splittimijd care costs beyond what ispro
to contract in a settlement agreement that the primary custodian will not have speigkdin the child suppopayments. The trial court erroneously exercised its discre
ing discretion over child support. Jacquardacquartl83 Ws. 2d 372515 N.W2d  tion when, without addressing the sub. (1m) factors, it deviatedtfrerchild support
539(Ct. App. 1994). percentagstandards by ordering one party to pay one-half of the daycare expenses
An asset and its income stream may not be counted both as an asset in the prapextiditionto support required by the percentage standards. McLakclaren,
division and aspart of the payés income from which support is paid. Maley v 2003WI App 125 265 Ws. 2d 529665 N.W2d 405 02-2451
Maley, 186 Ws. 2d 125519 N.w2d 717(Ct. App. 1994). A trial court may establish trust from funds paid for child support for the purpose
Trust income that is income to the beneficiary under federal tax law is subjecbfdunding a childs postminority educational expenses. Because the percentage stan
achild support order regardless of whether a distribution is made betiediciary  dardspresume a higher standard of living commensurate with the'payigher
Grohmannv. Grohmann189 Ws. 2d 532525 N.W2d 261(1995). income,a child is entitled to the money over and above his or her needs. A trustis
A minimum fixed child support amount, rather than the percentage standard, bagdhe childs best interests and puts the child in the same position as if in an intact
on the payers “potential income” was appropriate when the court foundttieat h|gh—|ncomefamlly. Further c0n5|derat|qn of “educatlonal needs” _under sub. (_lm)
payerhad a substantial potential to manipulate the amount of support. DDeery (@) is broad enough to encompass the higher educational efebdschild. Kowalski
189Wis. 2d 1.2, 525 N.W2d 745(Ct. App. 1994). v. Obst,2003 WI App 218267 Ws. 2d 400671 N.W2d 339 03-0573 )
Thetrial court may consider the amount of time a child is placed with the payin[%S“b:(G). does nat limit the authority a trial court would atherwise have ta consider
parentand that parers’second family in setting support. Molstad/olstad,193 ~ IMposinginterest on unpaithaintenance arrears. CashirGashin2004 WI App
Wis. 2d 602535 N.W2d 63(Ct. App. 1995). 92,273 Wis. 2d 754681 N.W2d 25503-1010

The percentage standards may be used to generate future as well as present sugﬁ)?fl’f.e”a spouse presented a challenge to the application of the percentage standards

Paternityof Tukker M.O.,199 Ws. 2d 186544 N.W2d 417(1996),93-1929 airness ggoh’”ds artﬁets‘?’}ted atdeve'ope‘yﬂg"te”t b?sed on eVidf"‘?e i? S
g . S port of that challenge, the trial court was required to perform the analysis of the rele
The percenta’ge standards presumptively apptiércase of a high income payee antstatutory factors in answer to that challenytaritato v Maritato,2004 WI App
absenthe payeis showing of unfairmess by the greater weight of the credible e\%38 275 Ws. 2d 252685 N.W2d 379 03-2074
dence. Luciani v Montemurro-Luciani199 Ws. 2d 280544 N.W2d 561(1996), Wheninformation the payer spouse supplied did not permit more thappaoxi

93-2899 g f : ; :
. . . matedetermination of his true gross income, the court was not required to precisely
Sub.(6) makes interest on child support arrearages mandafottyal court has g hractthe amount the payer alleged he would have to pay to service a new debt.
no discretion in awarding interest, even if it determines that to dmel be inequi gy, Derr, 2005 W1 App 63280 Ws. 2d 681696 N.W2d 170 03-2181
t%bli Do‘i%'gg cgf%ysgh'ld Support Fisher 200 Ws. 2d 807547 N.W2d 801 Thetrial court erred when it ordered that child support be bpkh based upon
(Ct. App. )9 ’ ) . ) ) . theasset of the wife’Ph.D. in psychology and upon her imputed enhanced education
A court may consider earning capacity rather than actual earmings in determinfimeupon her expected, but as yet unattained, licensure to practice. Child support
child support and maintenance if it finds a paefiib choice voluntary and unrea geterminationsre to be made upon the basis of the circumstances existing at the time
sonable. Sellers v Sellers, 201 Ws. 2d 578 549 N.W2d 481(Ct. App. 1996), of the divorce and a held—open determination indicates that an ordailésupport
95-2730 . . is not necessary based upon current circumstanceerW Boerner2005 WI App
Thefact that a partyby deliberate conduct, frustrates an accurate calculation of tga, 280 Wis. 2d 519695 N.W2d 833 03-2606
party'sincome does not prevent the trial court from makirggappropriate finding ~ Whenundistributed company earnings are at issue, the court musgcdijtain
of fact. The court may make its findings based on the available evidence. Lellmgietherthe child support payer has the abilityidividually control or access the
V. Mott, 204 Wis. 2d 166554 N.W2d 525(Ct. App. 1996)96-0618 undistributecearningsand 2) determine whether there is a valid business reason for
The court did not abuse its discretion in ruling against a request in a high incothe company$ decision to retain the earnings. If the payer has the ability to individu
payercase for an increase in suppactording to the percentage standards when thly control or access earnings and the company has no valid reason for retaining its
courtbelieved that the request was really a disguised claim for extra money to supparhingsthe undistributed income can be considered when calculating thespayer
the custodial parers’own lifestyle. Nelsen €andee205 Ws. 2d 632556 N.W2d  child support obligationWinters v Winters,2005 WI App 94281 Ws. 2d 798699
789 (Ct. App. 1996)95-2208 N.W.2d 229 04-0747
In certain cases, such as with military retirement payasset may be divided in A lump sum payment as thesult of a pension plan enhancement was gross income
the property division and ittncome stream considered as income in determiningubjectto the child support standards. There is no windfall exception to the applica
child support. Cook.MCook,208 Ws. 2d 166560 N.W2d 246(1997),95-1963 tion of child support to gross income. Absent a finding of unfairness, grounded in
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thedswecifitchfac]fs ?f the clase, ?Td t?]ﬁensictieri?g all enumte_ralted fatC_tors itn Sutlﬁ- (Imenta health insurance identification card evidencing the child’

andany other factors relevant to the particular case, a trial court is not authorize :

deviatefrom the percentage standardsinkléer v. Winkler, 2005 WI App 100282 ﬁ@althmsurance coverage.

Wi_?th _746_?99 NriWZd 352 34_l't231h d th " issisneecision (b) If the parent ordered to provide a health insurance identifi
e circuit court erred when it uphe e court commissi@neecision to : : :

excludeovertime pay as a geneglicy without exception when applying the per catlonc_ard forthe child falls to do so, the_ other parent may attempt

centagestandard. Overtime income cleaclynstitutes a portion of salary and wagesfo obtain a card for the child by presenting to the health insurance

andWisconsin law does not exclude overtime income in the application of the Pffrovideror to the employer throug}vhich the insurance is pro

centagestandard. Jarman Welter, 2006 WI App 54289 Wis. 2d 857711 N.W.2d . .. L.
705, 095—1616 oo 54 ! vided a copy of the order requiring the provision of a card.

A provision providing that neither parent could request a change in the amount of i i ;
child support payments for a period of at least 7 years from the datjodgment . (C).f. If the Othgl’f parhent I[]S_I(;J[’lal?’:e to obtain a hga{:jﬁmrance
enteredexcept in catastrophic circumstances was unenforceable. As is implicit fr@entificationcard for the child in the manner provided in. fia,
Ondrasek any marital settlemerggreement entered into by divorcing parties thathe intentional failure to comply with the orderpoovide the card

purportsto limit a child support payegability to seek a support modification upon : :
asubstantial change in circumstances is against public policy and cannot provi&yathe parent so ordered constitutes a conteshpourt, punish

basisto estop the payee from seekmgnodification.Ondrasekis not limited to uni ~ ableunder ch785.

';‘589%%,”,1”,?52%39%3%?”zgdhz%‘;%‘g'&%ﬁaigg 32'_'35;‘2""”""““ Propeck, (3) INCOME WITHHOLDING AND ASSIGNMENT. (@) In directing

n not revealing that he was a trust beneficiarather failed to make proper finan the manner of payment of a chiédhealth carexpenses, the cour

I ling that h trust benefigiarfather failed k finan th f t of a chitohealth th t

cial disclosure at the time of a divorce as was required by s. 767.127. The ratl(_)?ﬁﬁy order that paymenimcluding payment for health insurance

of Grohmannis applicable to both grantor and nongrantor trusts if there is anobh&e)l . ) X .

tion to report that trust income as onelown because it is the obligation to report thdoremiums,be withheld from income and sent to the appropriate

incomethat makes the income reachable for calculations of a child support-obliggealthcare insuremprovider or plan, as provided in 867.75 (3h)

fion. Stevenson.\Stevensorg009 Wi App 29316 Ws. 2d 442765 NW2d 81, o sent to the department or its designee for disbursement to the
Thereis no basis upon which a trial court can reduce that support owed to a pgg@rsonfor whom the payment has been awarded if that person is

spouse’smarital child based on nonchild-support amounts paid to the payee spougg) i i
nonmarital child. Howevethe benefit received by the non marital ciddamounts Pt a health care |nsur,eprOV|der or plan. If the court orders

receivedirom the payor spouse would be appropriately accounted for in the main@come withholding and assignment f_or the paymenthehlth

QSQC%EV?\IKWZF(%%%G% dl'é'é'z"”' Ladwig iadwig,2010 WI App 78325 Ws. 2d  careexpenses, the court or county child suppgency under s.
drdinarily bonus income should be considered income when setting a child sﬁ .53(5) shall send notice of QSS|gnment in the manner. provided

portorder In this case the trial court made the necessary findings to deviate fromtieders. 767.75 (2r)and may include the notice of assignment

akoup for 94 1 Suppr wihen o order was fads Tathenkan apping the o aerthis paragraph with a notice of assignment unde6g. 75

bonusto current support. i@mey v Beger, 2012 WI App 91343 Wis. 2d 681820 The(_jepartmen_t or its designee shall keep a record of all moneys

N.W.2d 459 11-0565 received and disbursed for health care expenses that are directed

While the statute suggests that child support orders be expresséxeassam, to be paid to the department orits designee
it does not completely prohibit percentage orders. Permitting percentage orderson .

unknownfuture bonusncome is an exception to the preferred method of having per  (b) If the court orders a parett initiate or continue health

centageorders expressed as a fixed sunerfleyv. Bemger, 2012 WI App 91343 i ; i
Wis. 24 681 820 N.W2d 450 11-0565 insurancecoverage for a child under a health insurance pthiaty

Federalpreemption doctrine doe®ot prohibit states from requiring payment ofi_s available to the parent through employer or C_)'[hel’ ganiza-
child support out of veterans’ disability benefits. RasRased81 U.S. 6191987). tion but the court does not specify the manner in which payment
PoorlLittle Rich Kids: Revising Wsconsins Child Support System to Accommo of the health insurance premiums sHadl made. the court or
dateHigh-Income Payers. Dodd. 83 MLR 807. . b .
No—faultdivorce: Bx consequences of support, maintenance and prcyeiy CountYCh”d S“PPO” agency undel‘{}Q.53 (S)may provide notice
ment. Case, 1977 WBB1LL of assignment in the manner provided und&63.75 (2r)or the
A practitionets approach to child support. BaileWBB June 1987. withholding from income of the amount necessary to pay the
HSS80: New Rules for Chilupport Obligations. HickeyMs. Law April, 1995.  healthinsurance premiums. The notice of assignment under this
Which Came First? The Serial Family Payer Formula. StansisyLaw April, paragraphmay be sent with or included as part of any other notice

1995. ) ; .
of assignment under 867.75 A person who receives notice of

767.513 Child health care expenses. (1) Derinimion. In  @sSignmenunder this paragraph shall send the withheld health
this section, “health insurance” does not include medical assi§tsurance premiumwm the appropriate health care insugeo-
anceprovided under subchV of ch. 49 vider, or plan, as provided in 67.75 (3h)

(2) RESPONSIBILITY AND PAYMENT. In addition to ordering (4) HEALTH BENEFITPLAN; EMPLOYEROBLIGATION. If the court
child support for a child under 867.511(1), the court shall spe Orders a parertb provide coverage of the health care expenses of
cifically assign responsibility for and direct theanner of pay theparents child and thgarent is eligible for family coverage of
mentof the childs health care expenses. In assigning responsiliiealthcare expenses under a health benefit plan that is provided
ity for a childs health care expenses, the court shall considgt an employer on an insured or on a self-insured basis, the
whethera child is covered under a pareritealth insurance policy employershall do all of the following:
or planat the time the court approves a stipulation for child sup (a) Permit the parent to obtain family coverage of health care
portunder s767.34 enters a judgment of annulment, divorce, agxpensesor the child, if eligible for coverage, without regard to
legal separation, or enters an order or a judgment in a paterripy enrollment period or waiting period restrictions that may
actionor in an action under 367.001 (1) (for (j), 767.501 or  apply.
fo7 305(3), e avatabiy of hellh nsurance o cach pare v provid famiycoverage ofhealhcare experses for the
availngleto a c%il()j/ and the ggsts to the’ arent for the coverbgeCh”d’ if eligible for coverage, upon application by the parent, the

: p 9% hild’s other parent, the departmeat,the county child support

thechild. A parent may be required to initiate or continue heal Pt )
careinsurance coverage for a child under this sectlba.parent encyunder $59.53 (5) or upon receiving aotice under sub.

is required to dsso, he or she shall provide copies of necessa@ (@) ) .
programor policy identification to the custodial parent and is ~ (bm) Notify the county child support agency undes%53 (5)
liable for any health care costs for which heshe receives direct Whencoverage of the child undtve health benefit plan is infe€t
paymentfrom an insurer This section shall not be construed t@nd,upon requesprovide copies of necessary program or policy
limit the authorityof the court to enter or modify support orderddentificationto the childs other parent.
containingprovisions for payment ahedical expenses, medical (c) After the child hasoverage under the emploj&health
costs,or insurance premiums that are in addition to and not incasenefitplan, and as long as the parent is eligible for family cover
sistentwith this section. ageunder theemployers health benefit plan, continue to provide
(2m) HEALTH INSURANCEIDENTIFICATION CARD. (@) The court coveragefor the child unless the employer receisesisfactory
shall order a parent who is required to provide health insuraneetten evidence that theourt order is no longer infett or that
coverageor a child under this section to provide to the other pathe child has coverage of health care expenses under another
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767.513 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 28

healthinsurance policy or health benefit pldmat provides com (3) Third, to payment of interest accruing on unpaid family
parablecoverage of health care expenses. support.

(5) RECOVERYBY STATEOF3RDPARTY PAYMENTS. (a) If a parent ggg‘)% e ig%g;g ¢ %?51%%79%1(?7%?513353 s g6372-_22601§§%3 el
who has been orderda a court to provide coverage of the health 1 stats. 2005 s. 767.532013 a. 20 e B

care expense®f a child who is eligible for medical assistance This section does not limit the authority a trial couduld otherwise have to cen

i siderimposing interest on unpaid maintenance arrears. CasBistin2004 WI
undersubchlV of ch. 49receives paymeritom a 3rd party for App 92273 Ws, 2d 754681 N.W2d 255 031010

the cost of serviceprovided to the child but does not pay the Thecircuit court musseparately calculate child support and maintenance as a con
healthcare pronder for the services or re|mbursedepartment dition precedent to calculating family support. If the court applies the percentage

; ; elineswhen setting child support, it must set family support at an amount that
or any other person who pald for the services on behalf of ultsin a net payment, after state and federal taxes are paid, of tialesise child

child, the department may obtaijualgment against the parent forsupportas calculated under the guidelines. Even if a court makes déiadlets
theamount of the 3rd—party payment. asto all ofthe factors for family support, the court erroneously exercises its discretion
. . . if it neglects to provide a rational explanation of how its findings lead to the support

(b) Section767.75 (4)applies to a garnishment based on gward: Viies v. Brookman2005 Wi App 158285 Ws. 2d 41, 701 N.W2d 642

judgmentobtained under pafa). 04-0315 ,
It is evident from the statutory framework and plvepose of family support that
~ (6) CHANGE OFEMPLOYMENT;NOTICE. (@) If a parent whpro- 4t least a portion of family support ordered in any case involving minor children is
vides coverage of the health care expenses of a child underchiil sur)ﬁ%rt.t Vith rﬁSptecl_t tot chllrglsuwort,nany prgxll_ltSyI?n in ak marital ftettle(rjnent
; ; menthat purports to limit a child support payeebility to seek a support medi
orderunder this _sect|on chang_es ejmplo_yers and that parent_ hﬁg%n upon a substantial change in circumstances is against public policy and can
court-orderecthild support obligation with respect to the childnot provide a basis to estop the payee from seekingdification. Huhn vStuck
the county child support agency unde£9.53 (5)shall provide mann,2009 Wi App 127321 Ws. 2d 169772 N.W2d 744 08-3102
notice of theorder to provide coverage of the childiealth care 76754 Required h £ ialinf . |
expenses to the new employer and to the parent. : equired exchange of financial information. In

(b) The notice providetb the parent shall inform the parent?n action in which the court has ordered a party to pay child or

; amily support under thishapterincluding an action to revise a
thatcoverage for the child under the nemployefts health bene . :
. . . : .~ judgmentor order under §.67.59 the court shall require the par
fll_thglggt‘i’ggl gﬁglll ?E?grtnlﬁﬁg :)h;:twg:%ygorregﬁ'eptmog;\nﬁ]ir:]ogge' tiesannually to exchange financial information. Information dis
8 - ) 4 losed under thisection is subject to 867.127 (3) A party who
ﬁ]lés'bn;zs;deatyﬁeagg&r;)encfr']\gr}gstgg gf\t/llchee‘t%rn:ﬁgogréi?ligs;r%\t}g%ils to furnish information required by the court under this section
coverageof the childs health care expenses should remain m[aybe proceeded against for contempt of court undefed. If

: A . the court finds that a party has failed to furnish information
effect. A motion under this paragraph may be heard by a circ : : . :
courtcommissioner If the parent requests a hearing anc:that Véqwredunder this section, the court may award to the party-bring

determineghat the ordeto provide coverage of the chidhealth ing the action costs and, notwithstanding1st.04 (1) reasonable

.= . attorneyfees.
careexpenses should not remaireifect, the court shall provide History: 2005 a. 443,122

noticeto the employer that the order is no longer fecf NOTE: 2005 Wis. Act 443contains explanatory notes.
History: 2005 a. 443s.104, 220,2007 a. 96
NOTE: 2005 Wis. Act 443contains explanatory notes. 767.55 Child support: employment—related orders.

Ordersassigning health care responsibility pursuant to s. 767.25 (4m) [now/s. : e ot ;
767.513]are subject to revision under®7.32 [now s. 767.59]. Kuchenbecker v (i) GENERALLY. In an action fomodification of a child support

Schultz,151 Wis. 2d 868447 N.W2d 80(Ct. App. 1989). orderunder s767.59or an action in whiclan order for child sup

portis required under §67.511 (1), 767.805 (4)or 767.89 (3)
767.521 Action by state for child support.  The state oits  the court may order either dyoth parents of the child to seek
delegateunder s49.22 (7)shall bring an action for support of aemploymenbr participate in an employment or training program.
minor child under s767.001 (1) (for for paternity determination  (2) NoncusTobiALPARENT. (&) In this subsection, “custodial
andchild support under §67.80if the child’s right to supportis parent’means a parent who livedth his or her child for substan
assignedo the state under 48.57 (3m) (b)2. or (3n) (b) 2, tial periods of time.

48.645(3), 49.145 (2) (5)49.19 (4) (h) 1. bor49.775 (2) (bm)  (am) In an action for modification of a child supparder

and all of the.following apply: . unders. 767.59 an action in which an order for child support is
(1) Thechild has been deprived of parental support by reasgstyuiredunder s767.51 (1), 767.805 (4)or767.89 (3)or a con
of the continued absence of a parent from the home. temptof court proceeding to enforce a child support or family sup

(2) A court has not issued an order undéi6s..511requiring  portorder in a county that contracts unde4%.36 (2) the court
the parent who is absent from the home to support the child. may order a parent who is not a custodial parent to register for a
History: 1987 a. 271995 a. 289404, 1997 a. 27105 2005 a. 443.38; Stats.  work experience and job trainimogram under €9.36if all of
2005s. 767.5212007 a. 20 the following conditions are met:

767.531 Family support. The court may make a financial 1. The parent is aple tq work full tlmg. e
orderdesignated “family support’ as a substitute for child support 1M- The parent resides in a coyrty resides within a reason
ordersunder s767.511andmaintenance payment orders under gPledriving distance, as determined by the court, frorounty
767.56 Subject to s767.511 (6m) aparty ordered to pay family thathas a work experience and job training program undéx.36
supportunder this section shall pay simple interest at the rate@tdthat agrees to enroll the parent in the program.
1 percent per month on any amount in arrearsistequal to or 2. The parent works, on average, less than 32 hours per week,
greaterthan the amount of child support dneone month. Sub andis not participating in an employment or training program
jectto s.767.51L (6m) if the party no longer has a current obligawhich meets guidelines established by the department.
tion to paychild support, interest at the rate of 1 percent per month 3. The paren$ actual weekly gross income averages less than
shallaccrue on the total amount of child support in arrears, if a0 times the federal minimum hourly wage ung@rUSC 206a)
Interestunder this section is in lieu of interest computed under(2) or the parent igarning less than the parent has the ability to
807.01(4),814.04 (4)or815.05 (8)and is paid to thdepartment earn,as determined by the court.
or its designee under 867.57 Exceptas provided in s67.57 (b) Under this subsection, the parenpissumed to be able to
(1m), the department or its designee shall apply all paymeRrygrk full time. The parent has the burden of proving tigadr she
receivedfor family support as follows: is not able to work full time.
(1) First,to payment of family support due within the calendar (c) If the court enters an order under.gfam), it shall order the
monthduring which the payment is received. parentto pay child support equal to the amount determined by
(2) Secondto payment of unpaid family support due befor@pplyingthe percentage standard establistnader s49.22 (9)or
the payment is received. equalto the amount of child support that the parent was ordered
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29 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.553

to pay in the most recent determination of support under this chagjustmenmay be made under this section unless the order pro
ter. The child support obligation ordered under this paragrapfiesfor the adjustment.
continuesuntil the parent makes timely payment in full for 3-con (b) An adjustment under this section may not be made more
secutivemonths or until theperson participates in the programhanonce in a year and shall be determined on the basis of the per
unders. 49.36for 16 weeks, whichever occurs first. The coulgentagestandard established by the department undéx22 (9)
shallprovide in its order that the parent shall make child support . . .

; ; c) Inthe order the court shall specify what information the
paymentscalculated under $67.51 (1)) or(_l m) after the obliga par(tiésmust exchange to determinepwhgtlher the payecome
tion to make payments ordereq under th'_s paiagraph Cea_ses'haschanged, and shall specify the manner and timing of the infor

(3) ABSENTPARENT. (a) In this subsection, “case involviag mationexchange.

dependenthild” means an action which meets all of the followin .
critF()eria: 9 (2) FormFoORsTIPULATING. If the court provideor an annual

1. Is an action for modification of a child support order und(%ellr]djustme_ntthe court shall make available to the parties, including
s. 767.59 or an action in which an order for child suppisrt estate if the state is a real party in interest undés.205 (2)

. (a), a form approved by the court for the parties to use in stipulat
requiredunder s767.51 (1), 767.805 (4)or767.89 (3) ing to an adjustment of the amount of child or family support and

in
2. The childs right to support is assigned to the state Und&igmodification of an : ; i ;
y applicable income-withholding ord€he
f‘)' 48.57 (3m) (b) 2or (3n) (b) 2, 48.645 (3) 0r49.19 (4) (N) 1. form shall include an ordeto be signed by the court, for approval

. ) of the stipulation of the parties.
3. The child hadeen deprived of parental support by reason (3) INCOMECHANGES. (a) If the payes income changesom

of the continued absgnce 9f a pargnt from. the hpme. theamount found by the court or stipulated to by the parties for the
(b) Except as provided in p4c), in a casénvolving a depen ¢y rrentchild or family support ordethe parties may implement

dentchild, if the childs parent who is absent from the home is ngfy 5djustment under this section by stipulating, on the form under

employed the court shall order that parent to do one or more g, (2) to the changed income amount and the adjusted child or

thefollowing: _ ] family support amount, subject to sib) (b).
i hld Rgglstirogogs\)/vork ab public employment Gte estab (b) The stipulation form shall be signed by all parties, includ
Ishedunder S.LUS. ing the state if the state is a real party in interest und&7s205
2. Apply for jobs. o (2) (a), and filed with the court. If the stipulation is approved, the
3. Participate in a job training program. ordershall be signed by the court and implemented in the same

(c) An order is not required under péo) if the court makes manneras an order for a revision unde”67.59 An adjustment
written findings that there igood cause for not issuing the orderunderthis subsection is fefctive as of the date on which the order
(d) Paragrapib) doesnot limit the authority of a court to issueis signed by the court.
anorder other than an order under (&), regarding employment  (4) IMPLEMENTATION; WHEN EFFECTIVE. (@) Any partyinclud
of a parent in an action for modification of a child supjpoder ing the state if the state is a real pantynterest under §.67.205
unders.767.590r an action in which an order fohild supportis (2) (a), may file a motion, petition, or order to show cafme

requiredunder s767.511 (1), 767.805 (4)or 767.89 (3) implementatiorof an annual adjustment under this secticmif

(4) UNEMPLOYED TEENAGE PARENT. (&) In this subsection, of the following applies:
“unemployedteenage parent” means a parent watisfies all of 1. A party refuses to provide the informati@yuired by the
the following criteria: courtunder sub(1) (c).

1. Is less than 20 years of age. 2. The payéss income changes, buparty refuses to sign the

2. Is unemployed. stipulation for an adjustment in the amount of child or family sup

3. Is financially unable to pay child support. port.

4. Would be ordered to make payments for the support of a(b) If the court determines after a hearing thagdjustment
child but for subd3. shouldbe made, the court shall enter an order adjustingHihe

(b) In an action for revision of a judgment or order providingr family support payments by the amount determined by the
for child support under §67.590r an action in which an order for court, subject to sul{1) (b). An adjustment under thisibsection
child support is required under 867.51 (1), 767.805 (4) or may not take d&ct before the date on which the party responding
767.89(3), the court shall order an unemployed teenage parentadhe motion, petition, or order to show cause received notice of

do one or more of the following: the action under this subsection.

1. Register for work at public employment &ite estab (c) Notwithstanding parb), the court may diredhat all or
lishedunder s106.09 partof the adjustment not takefedt until such time as the court

2. Apply for jobs. directs, if any of the following applies:

3. Participate in a job training program. 1. The payee was seeking an adjustment and the payer estab

4. Pursue or continue to pursue an accredited courselishesthat extraordinary circumstances beyond his orchatrol
instructionleading to the acquisition afhigh school diploma or preventfulfilment of the adjusted child or family support obliga
its equivalent if the unemployed teenage parent hasampleted tion.
arecognizechigh school course of study or its equivalent, except 2. The payer was seekiagadjustment and the payee estab
thatthe courtmay not order the unemployed teenage parent to plishesthat the payer voluntarilgnd unreasonably reduced his or
sueinstruction if the instruction requires the expenditure of fundferincome below his or her earning capacity
by the unemployed teenage parent other than normal transporta 3 The payer was seeking an adjustment and the payee estab
tion and personal expenses. lishesthat the adjustment would be unfair to the child.

History: 2005 a. 443s.40, 41, 107,108 135, 136,223 2007 a. 202015 a. 331 . ; ; ) .

(d) If in an action under this subsectithe court determines
767.553 Annual adjustments in support orders. that a partyhas unreasonably failed to provide the information
(1) WHEN ADJUSTMENTMAY BE ORDERED. (a) An order fochild requiredunder sub(1) (c) or to provide the information on a
or family support under this chapter may provide for an annuéhely basis, or unreasonably failed or refusesigm a stipulation
adjustmentin the amount to be paid based on a change in tleg an annual adjustment, the court may award taggrieved
payer’s income if the amount of child or family support is party actual costs, includingervice costs, any costs attributable
expressedh the order as a fixed sum and based on the percentaggme missed from employment, the cost of travel to and from
standardestablished by the department unde4%22 (9) No court,and reasonable attorney fees.
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767.553 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 30

(5) REVISIONORREMEDIAL SANCTIONS. (a) Nothing in this sec Threeformulas were approved for calculating maintenance or property division

: : 3 : ; i wardsin cases in which one spouse has contributettigoothers pursuit of an
tion affects a partys right to file at any time a motion, petition, oragte i Emee 1 2HCT G2 POt Wis. 2d 200343 N-W2d 796(1984)

order to show cause undef78.7.59for r?ViSion of a judgment or  an aicoholic spouss'refusal of treatment is relevant to the trial coutétermina
orderwith respect to an amount of child or family support. tion regarding a request for permanent maintenance. DelaMatet aMattey151
(b) Nothing in this section fcts a party right to move the VIS 2d 576445 N-w2d 676(Ct. App. 1989). .
- . . Military disability payments may be considered in assessing abilitgy mainte
courtfor a finding of contempt of court dor remedial sanctions nance. vikbep v. Webeg, 158 Ws. 2d 540463 N.w2d 382(Ct. App. 1990).
u_nderch_. 785if the other_party Unl’eaS_OI’lab|)_/ fails to provide or Thetrial courts use of a computer program to analyze financial evidence was not
discloseinformation required under this section or unreasonalyyor. Bisone vBisone 165 Ws. 2d 14, 477 N.W2d 59(Ct. App. 1991).
fails or refuses to sign a stipulation for an annual adjustment. An aW?Lde malé.be Ef‘sfed on a percentage of the’pageome in ““”“(Si“fﬂ circum
History: 1981 c. 201983 a. 271993 a. 4811995 a. 2%.9126 (19) 1995 a. 404 stances.”Unpredictable future income warrants a percentage award. k bf@[y

: - 172Wis. 2d 124493 N.W2d 33(1992).
1997a. 272001 a. 1661, 105 2005 a. 443s.167, 224 Stats. 2005 s. 767.553. Maintenancdurthers two objectives: 1) to support the recipient spouse in accord

. ancewith the needs and earning capacities of the paeies2) to ensure a fair and
767.56 Maintenance. (1c) FACTORS TO CONSIDER FOR  equitablefinancial agreement between the parties. In the interest of fairness -mainte
GRANTING. Upon gudgment of annulment, divorce, or legal sepganeemay (535‘3?" the recipiestbudget. Hefty vHefty, 172 Wis. 2d 124493
ration, or in rendenngJUdgment in an action unde7§.7.001 (l) Maintenances measured by the parties’ lifestyle immediately before the divorce

(9) or(j), the court may grant an order requiring maintenance pajdthat they could anticipate enjoying if they were to stay married. The award
ments to either party for a limited imdefinite length of time, sub  takeinto account incoméncreases the parties could reasonably anticipate. Hefty v
jectto sub.(2c), after considering all of the following: Hefty, 172 Ws. 2d 124493 N.w2d 33(1992). . . .
. A maintenance award must accofantthe recipiens earning capacity and ability
(@) The length of the marriage. to be self-supporting atlavel comparable to that during marriage. It is unfair to
i i i requireone spouse to continue income production levels to maitistandard of
(b) The age .and physical aathotional health of the partles'Iiving of the other who chooses a decrease in production. ForeBtesterl74
(c) The division of property made undei767.61 Wis. 2d 78 497 N.w2d 78(Ct. App. 1993).
i i i Consideratiorof one spouse’solicitation to have the other murdered in denying
(d) The geducatlona[ Ie\(el of each paaalythe time of marriage maintenancelid not violate the statutory scheme avas not an improper consider
andat the time the action is commenced. ation of “maritalmisconduct.” Brabec vBrabec181 Ws. 2d 270510 N.W2d 762

(e) The earning capacity of the party seeking maintenané&93-

. . . [ il A maintenance award based on equalizatidnagfme is not “self-evidently fair
including educational background, training, employment skill§, jj0es not meet the statutory objectives of support and fairness. OGlzow,

work experience, length of absence from the job mackistodial 186 ws. 2d 287520 N.w2d 284(Ct. App. 1994).
responsibilitiesfor children andhe time and expense necessary An otherwise short-term marriage should not be consideteng—term marriage
to acqu”'e SLﬁC|ent educat|on or tra|n|ng to enatﬂm party to becausehere are children. Luciani Montemurro—-Lucianil91 Ws. 2d 67 528

" : N.W.2d 477 (Ct. App. 1995).
find appropriate employment. Onespouses contribution of child-rearing services and family support while the

(f) The feasibility that the party seeking maintenance catherspouse completed an education program was rfatienf grounds for award
becomeself—supporting ata standardliofng reasonabw compa ing compensatory maintenanckuciani v Montemurro—Lucianil91 Ws. 2d 67

) 4 . . 28N.W.2d 477(Ct. App. 1995).
rableto that enjoyeuﬂurlng the marriage, and, if so, the length O? Leavingmaintenance open due to potential future health problems of one spouse

time necessary to achieve this goal. without expert testimony was propéaut failure to limit the order accordingly was
(g) The tax consequences to each party improper. Grace v Grace,195 Ws. 2d 153 536 N.W2d 109(Ct. App. 1995),
94-2653

(h) Any mutual agreement made by the parties before or duringost-divorcéncreases in a pension fund valued in a divorce should be treated as
the marriage, according to the terms of which one party has mad@come stream availabfer maintenance. Olski DIski, 197 Ws. 2d 237540
financial or service contributions to the other with the expectatidh'V-2d412(1995),93-3332

. ; PR . A court may consider earning capacity rather than actual earnings in determining
of reciprocation or othezompensation in the future, if the repay chiig support and maintenance if it finds a spcas choice voluntary andhrea

menthas not been mader any mutual agreement made by theonable. Sellers v Sellers,201 Ws. 2d 578 549 N.W2d 481(Ct. App. 1996),
partiesbefore or during the marriage concerning amangement 95\;\/2'1730 ies have b a0 each ofh " ial court can ook
: ; ; enparties have been married to each other more than once, a trial court can lool
for t_he fmanCIaI_ S“Pport of the parties. . . atthe total years of marriage when determining maintenance. Thedtnidlis not
(i) Thecontribution by one party to the education, training drundby the terms of maintenance in the first divorce and may look to current condi
increasedaarning power of the other tionsin setting maintenancé\blski v. Wolski, 210 Ws. 2d 183565 N.W2d 196(Ct.
; ) o App. 1997),96-0136
(j) Such other factors as the court may in each indivick&se¢ A stipulation incorporated into a divorce judgment is in the nature of a contract.
determineto be relevant. Thata stipulation appears imprudent is not grouindgsonstruction of an unambigu
ousagreement. Rosplock Rosplock,217 Ws. 2d 22577 N.w2d 32(Ct. App.
(2c) TERMINATESAT DEATH OF PAYEEORPAYER. Unlessalready 1998),96-3522
terminatedfor another reason, maintenance granted under thighepurpose of maintenance is|east in part, to put the recipient in a solid finan

; : ; cial position thatallows the recipient to become self-supporting by the end of the
SeCtlontermlr.'ateS upon the death of ttfm/ee or the paMeNhICh' mair?tenance period. That tmr?ipientbecomes employe%pand gr}na%:es productive
everoccurs first. investmentsf property division proceeds and maintenance payments is not a sub

History: 1971 c. 2201973 c. 1%.37, 1977 c. 1051979 c. 3%s.50,92 (4) 1979  stantialchange in circumstances but an expected re$ukiceiving maintenance.
c. 196 Stats. 1979 s. 767.2B005 a. 443%.110, Stats. 2005 s. 767.58013 a. 209  Rosplockv. Rosplock217 Ws. 2d 22577 N.W2d 32(Ct. App. 1998)96-3522

While arrearages under a temporary order for alimony and attorney fees and cosf€ trial courts exclusionof pension payments when considering income avail
thatthe husband is required to pay do not constitute part of sswiiféision of the ~ able to a maintenance recipient was correct when the pension had been awarded to
estatethey area chage against the entire estatees@h vTesch,63 Wis. 2d 320217 therecipient as part of the property division and had no value outside of the payments

N.W.2d 647 (1974). madefrom it. Seidlitz v Seidlitz,217 Ws. 2d 82578 N.W2d 638(Ct. App.1998),
An obligation tosupport children is a factor in determining the amount of maint®7-0824 o ) . . - .
nancepayments. Besaw Besaw89 Ws. 2d 509279 N.w2d 192(1979). Whena reviewing court finds that a trieburt erroneously exercised its discretion

The trial court abused its discretion by denying a mothehoice to remaiat in awarding maintenance, the case should be remanded for the trial court to properly
hometo care for small children. Hartunghartung,102 Ws. 2d 58 306 N.W.2d exerciséts discretion. It was an abuse of discrefiona trial court to assume that
16 (1981). ' ’ ’ o a spouse is legally entitled to maintenance. Kingimng, 224 Ws. 2d 235590

The trial court abused its discretion by terminating maintenance withofit suf’\"\N'Zd480(1999)’97_0994

. h p - Equalincome division is a reasonalsgarting point in determining maintenance,
ciently addressing the factors under this sectioandér Perren. Wander Perreri,05 h e . ’ ’
Wis. 2d 219 313 N.W2d 813(1982). butthe goal is the standard of living enjoyed during the marriage, not 50 pefcent

- . L thetotal predivorce earnings. Maintenance may surp@g=ercent of the coupte’
Compensatiorior a persowho supports a spouse while the spouse is in school CBpsdivorceincome, but the payee is not entitled to live a richer lifestyle than that
be achieved through both property division and maintenance payments. Lgind joyedduring the marriage. JohnsanJehnsonz25 Ws. 2d 513593 N.W2d 827
v. Lundbeg, 107 Wis. 2d 1 318 N.W2d 918(1982). (Ct. App. 1999)98-2141
Thetrial court maybegin its maintenance evaluation with the proposition that the Maintenances not intended to provide a permanent annu@gnerallylimited—
dependent partner may be entitled to 50 percetfitedbtal earnings of both parties. term maintenancerovides funds for training intended to enable the recipient to be
Bahrv. Bahy 107 Ws. 2d 72318 N.W2d 391(1982). self-supportindy the end of thenaintenance period, and may also be used to limit
Thetrial court may not consider marital misconduct as a reldaatur in granting  the responsibility of the payer tocrtain time and to avoid future litigation. Absent
maintenanc@ayments.Dixon v. Dixon, 107 Ws. 2d 492319 N.W2d 846(1982).  asubstantial change of circumstances, the parties may rightfully expect no change.
It was improper to discontinue maintenance payments to a former wife solely updwe law of change of circumstances should not require a paying spouse to finance
theground of her cohabitation with another maan\Gorder Wan Gorderl10 Wis.  unwisefinancial decisions of the recipient. MurrayMurray, 231 Ws. 2d 71604
2d 188 327 N.W2d 674(1983). N.W.2d 912(Ct. App. 1999)99-1369
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Undersub. (9), the contribution by one party to dtieef's education is not limited A maintenance award in a marriage of medium duration that exiteeléagth of
to contributions that arose only during the marital period. The cwaytfreely con  the marriage iswithin the trial cour$ discretion. When deciding whether to limit
siderthe total contributions. Meyer Meyer 2000 WI 132239 Wis. 2d 731620  maintenance, and for how long, the trial court must consider: 1) the ability of the
N.W.2d 382 99-0178 recipientto become self-supporting by the end of the term at a standard of living rea
It was not error for the trial court to consider under sub. (10) evidencepzirties ~ sonably comparable to that enjoyed before divorce; 2) the ability of the payor to con
havinglived “separate lives” for much of their marriage. By not equalitiiey  tinuesupport for an indefinite ime; and 3) the néadhe court to continue its juris
incomesihe court in dect implemented what the parties had already agreed to gliction concerning maintenance. Ladwighadwig,2010 WI App 78325 Ws. 2d
practice. Schmitt v Schmitt,2001 WIApp 78§ 242 Ws. 2d 565624 N.w2d 14 497, 785 N.W2d 664 09-1202
00-0695 When valuing a business interest that is part of the marital estate for purposes of
Whena pension is divided by qualified domestic relations ordand no value is  propertydivision, a circuit court shall include the entire value of the salable profes
assignedo either spousg'interest to be fsfet by otheproperty awarded in the prop sionalgoodwill attendant to the business inter€bhe circuit court did not double
erty division, a court is not prohibited by double—counting rules from considerirgpuntthe value of professional goodwill when it included the goodwill in the divisible
pensiondistributions when determining maintenanceettéfaedt. Wettstaedt2001 — marital estate, and then based a maintenance award on the professionalsspouse’
WI App 94 242 Wis. 2d 709625 N.W2d 900 00-3061 expecteduture earnings. As with income from an income earning assetne
A court’s authority to order maintenance includes authority to impose obligatiofiem a professional practice is separate from the value gfrtietice as it exists at
onthe payee to ensure compliandgéh the payment order if those obligations are reathe time of the property division and is properly considered in determining mainte
sonablynecessary to fefct compliance with the payment ordefinley v Finley, ~ nance. McReath v McReath,2011 WI 66, 335 Ws. 2d 643 800 N.W2d 399
2002WI App 144 256 Wis. 2d 508648 N.W2d 536 01-1705 09-0639
Sections767.25 (6) and 767.261 [nose. 767.51 (6) and 767.531] regarding a  Sub.(2) requires a court to consider the physical health of the parties and does not
fixed amount of interest on child support do not limit the trial cewatithority to con  suggesthat health problems that have been the subject of settlement proceeds may
sider imposing interest on unpaishaintenance. A trial court has discretionarybeignored. There is no qualifién s. 767.56 relieving parties of the requirement to
authorityunder s. 767.01 (1) to impose interest on maintenance arrearages. |fsiygporteach other if one of the partieseives a monetary award for injuries received
courtdecides to impose interest, it is under the trial cowliScretion to determine in an accident. Lemke izemke2012 WI App 96343 Ws. 2d 748820 N.w2d 47Q
theamount to impose. Cashin®ashin, 2004 WI App 92273 Ws. 2d 754681  11-1974
N.W.2d 255 03-1010 Thetrial courts conclusion that a payee spouse had shirked employment, requiring
The generalule is that maintenance decisions are based on the parties’ finaneiad termination of her familysupport, ignored the requirement in sub. (5) that the
circumstancest the time the determination is made. A financial benefit flowing froraourt consider the parties’ “earning capacitydnce the court accepted apinion
one spouse’cohabitation with a 3rd party at the time of divorce is an appropriate caegardingthe payee earning capacitghe court was required to compare the payee’
siderationin settingmaintenance. W@édard v\Woodard,2005 WI App 65281 Wis.  earningcapacity with the payts, given the payés actual earnings and payee’
2d 217,696 N.w2d 221 03-3356 imputedearnings, to determine whether they were &blenjoy the lifestyle they
A factual finding that one spouse&ohabitation relationship with a 3rd party wasenjoyedduring their marriage. Lemke kemke, 2012 WI App 96343 Ws. 2d 748
likely to end in the near future, supported by evidence in the record, might begao N.W.2d 470 11-1974
appropriatebasis for disregarding the financial benefit from the relationship if the Inasmuchas bothparties were about 79 years old at the time of the hearing; had
expected duratiomasso short that the benefit to the cohabiting spouse would bigendivorced for 21 years; were both living solely on their investment income and
insignificant. A courts speculation that because a relationship was new and nogocialsecurity benefits; and the payor had been paying maintenance for 10 years after
maritaland could terminate at atiyne and that the boyfriend had no legal obligationvetiring; the trial court properly exercised its discretion when it reduced maintenance
of support was insitient to support a finding that the relationship was likely to engo $0, finding that the paydead ample funds to support herself. Brixin, 2014
in the near future. dbdard vWoodard,2005 WI App 65281 Ws. 2d 217696  wI App 68 354 Wis. 2d 510849 N.W2d 90Q 13-1739

N.W.2d 221, 03-3356 The federal tax consequences of divorce. Meldmgan/57 MLR 229 (1974).

Theabsence of a formal finding of a substantial change in circumstance-is suf , "~ ) . .
cientto establish an erroneous exercise of discretion. Hackizcker2005 WI App No-faultdivorce: Bx consequences of support, maintenance and progesiity

211, 287 Ws. 2d 180704 N.W2d 371 05-0223 ment. Case, 1977 WBBIL iy . . .
Alcoholismis not equated with the kind of career choice on which the opinion in S€e also notes to s. 767.59 for decisions regarding postjudgment modifications.
Foresterturns, but is a disease that can limit or destroy an individeaihing capac

ity. An alcoholic spouss’refusal to obtain recommended treatment besg relevant 7f67 57 Maintenance. child support and family sup -
factorin a maintenance decision, but unsuccessful treatment is not the same-as refus,” ! !

ing treatment. Even if the court determines that a history of failed treatment is a 9Tt payments; fees. (1) PAYMENT TO DEPARTMENT. (a) All
vantfactor the courts award must still reflect a proper concern for both objectivesrdersor judgments providing for temporary or permanent main
of maintenance — fairness and maintenance. Hackéacker 2005 WI App 21, P ; P
287Wis. 2d 180704 N.W2d 371 05-0223 tenance child support, orfamily support payments §ha|| direct
The court did not err in awarding maintenance out of the proceeds of a coveldiiatthe payments be madett® department or its designee for the

_notttto compette tg,at, arose fgom thg g;lgloz 2'S)haﬁs determﬂj:g to be ?1 gift, a?d notiggeof the person for whorthe payments have been awarded. A

jectto property division under s. . . The paym in exchange for a i ; ;

serviceto be performed; refraining from doing business in a way that would be hatharty Obtaml,ng an ordefor temporary mamtenanc?' child sup

ful to the purchasersGrumbeck vGrumbeck2006 WI App 215296 Wis. 2d 61, ~ POIrt, or fa_rnlly support payments shall pr_omptly file the order

723N.W. 2d 77805-2512 , ) , _togetherwith all pleadings in the action, with the clerk of court.
In setting maintenance, the trial court should have included in the calculation, L .

incomefrom the investments which a spouse has a substantial ownership interest. (D) Upon request, after the filing of an ordejusigment or the

Thatthe entities are not producing income at the time of the divorce does not mpgceiptof an interim disbursement ordéhne clerk of court shall

theyshould not be considered. right v. Wright, 2008 WI App 21307 Ws. 2d 156 : i
e e oheiaered. nght . Wrig PP advise the county child support agency und&9ss3 (5)of the

Partieswith marital property agreements are not exempt from maintenant@rmsof the order or judgment within 2 business days after the fil

awargs. Unless the agreem(—:llnécorr:tains a waiver of maintgnance rights asgescri or receipt. The county child support agency shall, within the

in sub. (8), a court may conclude that a maintenance award is appropriate. Stein . I

N S A 2008 Wi 43 300 e, 50 20 748 N5 145 051588 Hifhié required by federal laventer the terms of thrder or judg
Sub.(6) contemplates maintenance being awarded to help a former spouse maent into the statewide support data system, as required by s.

tain an opulent standard of livimgasonably comparable to that enjoyed during thgg 53(5) (b)

marriage. There is nothing requiring that such spouses first have contributed to thé . . .

householcbr child rearing to a certain degree. Nor does the statute condition a court’ (C) EXceptas provided in sub(1m), the department or its

order maintaining that standard 6¥ing upon it being the result of both incomes designeeshall disburse, and take receipts the money received

whenone party received persor@nefits from the use of corporate propefjein . . .
mannv. Steinmann2008 W1 43309 Ws. 2d 29749 N.W2d 145 05-1588 underthe judgment or order in the manner required by federal reg

“Fairness”has a special meaning under the law of maintenaAceeasonable ~ ulations,unlessthe department or its designee is unable te dis

maintenanca@ward is not measured by the average annual earnings over the durg i b&k
of a long marriage but by the lifestyle that the parties enjoyed in the years immediggeggsethe moneys because the mone.y S we_re_ paulh or other
beforethe divorce and could anticipate enjoying if they werstay married. When draft drawn upon an account containing irfiént funds. All

arecipient spouse can reasonably rethet lifestyle level by his or her ownfefts ~moneysreceived or disbursed undis section shall be entered

following the expiration of limited—term maintenance, putting a time cap on the p i
mentof maintenance may be appropriafthe payment of maintenance is not to bam arecord kept by the dEpanment odmlgnee. The record shall

viewedas apermanent annuityHeppner vHeppner2009 Wi App 90319 Ws. 2d ‘be open to inspection by the parties to the action, their attorneys,

23[7), 768tr\:.hwztd_ 2|6108S—2020 iom of the stay—at-homfe’ ations of andthe circuit court commissioner
espitethe trial court recognition of the stay-at—homéfe’s expectations o . . L
whather lifestyle would have been after her husband retired, the trialatiterated (d) The department or its designee shd#afo every individ

thoseexpectations because it seemedssume that it should cutf ehaintenance ual to whom child support or family support payments dige
oncethe husband retired, as retirement would clihisfsources of income. Bynd @Jrsedunder this section the option to receive a paper statement

ing maintenance, the trial court ignored the applicable principles of fairness and e . L K
neouslyexercised its discretion. If the former wife was to be able to enjoy the i@ account that will be sent to the individual whenever money is

ﬁgﬁ\évgeti/lgnh&voeugm);%: rmar%ii 2,?3 rr;%tr g(ijvolrjggb igpvgﬁzr ezrgggesv tloAngimereceivedon behalf of odisbursed to the individual under thissec

90,319 Ws. 2d 237768 N.W2d 261 08-2020 tion. The dep_ar_tment or its designee may notgehan individual
Income received from the exercise of stock options that waeikekercised after a fee for providing the statements of account.

the divorce should be included in the income padden into consideration for the o

paymentof maintenance. Heppnerkieppner2009 WI App 90319 Wis. 2d 237 . (16) ,RECEl\,/'NG AND D|SBU,RS'NGFEES' (a) For_recelvmg and

768 N.w2d 261 08-2020 disbursingmaintenance, child support, or family support-pay
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767.57 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 32

ments,including payments in arrears, and for maintaining the (1m) OverrayMENT. If the department or its designee
recordsrequired under sulfl) (c), the department or its designeaeceivessupport or maintenance money that exceedartigunt

shall collect an annual fee of $65 fromparty ordered to make duein the month in which it is receivexhd the department or its
payments.The court shalbrder each party ordered to make-paydesignealetermines that the excess amount is for support oF main
ments to pay the fee in each yeanidiich payments are orderedtenancedue in a succeeding month, the department or its designee
or in which an arrearag@ any of those payments is owed. Imrmay hold the amount of overpayment that does not exceed the
directingthe manner of payment, the court shall order that the f@mountdue in the nextnonth for disbursement in the next month
bewithheld from income and sent to the department or its desifjany of the following applies:

nee,as provided under 67.75 Fees under this paragraph shall (a) The payee or the payer requests that the overpayment be
bedeposited in the appropriation accountler s20.437 (2) (ja) held until the month when it is due.

At the time of ordering payment of the fee, the court shall notify (b) The court has ordered that overpayments of chifshort

eachparty ordered to make payments of the requirement to pﬁ%’nily support, or maintenance that do not exceed the amount of

andthe amount of, the fee. If the fee under this paragraph is : : ot ;
paidwhen due, the department or its designee may not deduct%% pgrﬁgatmnatwée::)r(ltc;gz?h{n the nextm be held for dis

fee from any maintenance, chitat family support, or arrearage h itled to theu .
payment, but may move the court for a remedial sanction unde{C) The party entitled to theupport or maintenance money or
ch.785. aminor child of theparty has applied for or is receiving aid under

s.48.6450r public assistance under @9 and there is an assign

(b) 1m. The department or its designee may collect any unpgidtto the state under 48.645 (3)or 49.19 (4) (h) 1. bof the
feesunder s814.61 (12) (h)1997 stats., that are shown on th arty'sright to the support .or méir)l?enar.lce (mZ)ge)y '

department’'sautomatedpayment and collection system o - . N

Decemben1, 1998, and shall deposit all fees collected under this (€M) A Kinship care relative or a long—term kinship care-rela

subdivisionin the appropriation account unde@6.437 (2) (ja) Ve of the child who is entitled to the support money has applied
Higr or isreceiving kinship care payments or long-term kinship

The departmenor its designee may collect unpaid fees under tl X . X
subdivisionthrough income withholding underz67.75 (2m) If ~ carepayments for that child and there is an assignment to the state

the department or its designee determines that income withhdf!ders:48.57 (3m) (bR. or (3n) (b) 2.of the childs right to the

ing is inapplicable, indéctive, or insuiicient for the collectiorof ~SUPPOrtmoney

any unpaid fees under this subdivision, tepartment or its  (d) The department or its designee determines that the over

designeemay move the court for a remedial sanction under cRaymentshould be held until the month when it is due.

785. The department or its designeay contract with or employ ~ (2) PROCEDUREIF RECIPIENTON PUBLIC ASSISTANCE. If a party

acollection agency or other person foe collection of any unpaid entitled to maintenancer support, or both, is receiving public

feesunderthis subdivision and, notwithstanding2€.93Q may assistanc&nder ch49, the party may assign the pastyight to

contractwith or employ an attorney to appear in any action in stat@pportor maintenance to the county department undés.815

or federal court to enforce the payment obligation. The depa46.22 or 46.23granting the assistance. The assignment shall be

mentor its designee may not deduct the amount of unpaid fegsprovedby order of the court granting the maintenancsug

from any maintenance, child or family suppatt,arrearage pay port. The assignmennay not be terminated if there is a delin

ment. quencyin the amount to be paid to the assignee of maintenance
2m. A clerk of court may collect any unpaid fees under @ndsupport previously ordered without the written consettt@f

814.61(12) (b) 1997 stats., that are owed to the clerk of court, 8ssigneer upon notice to the assignee and a hearithen an

to his or her predecess@nd that were not shown on the deparassignmenof maintenance or suppoat; both, has been approved

ment’s automated paymerind collection system on Decembeby the orderthe assignee shall be deemed a real party in interest

31,1998, through income withholding under767.75 (2m) If ~ within s.803.01solely for the purpose of securing payment of

the clerk of court determines that income withholding is inapplunpaidmaintenance or support ordered to be paid, by participat

cable, inefiective, orinsuficient for the collection of any unpaid ing in proceeding$o secure the payment of unpaid amounts.- Not

feesunder this subdivision, the clerk of court may move the cowrithstandingassignment under this subsectiand without fur

for a remedial sanction under &85. ther order of the court, the department or its designee, upon

(c) The department dts designee shall collect an annual fegeCeiving notice that a party or a minor child of the parties is
of $25 fromevery individual receiving child support or family'€ceivingaid under s48.6450r public assistance under el.or
supportpayments. In applicable cases, the fee shall comigty ~ thata kinship care relative or long—term kinship care relative
all requirements undei2 USC 6546) (B). The department @s  theminor child is receiving kinship capayments or long—term
designeemay deduct the fee from maintenance, child or familginship care payments for the minor child, shall forward alksup
support,or arrearage paymentsees collected under this paraPortassigned under 88.57 (3m) (b) 2or (3n) (b) 2, 48.645 (3)
graphshall be deposited in the appropriatiaccount under s. 49-19(4) (h) 1, or49.45 (19)o theassignee under 48.57 (3m)
20.437(2) (ja). (b) 2.0r (3n) (b) 2, 48.645 (3)49.19 (4) (h) 1.0r49.45 (19)

(1h) NONPAYMENT; ENFORCEMENT. If man‘]tenance, child sup (3) PROCEDURE”: RECIPIENTINSTITUTIONALIZED OR CONFINED. )
port, or family support payments are not paid to the departorent@) If maintenance or support, or both, are ordered to be paid for
its designee at the time provided in the judgment or ptder the benefit of any individual who is committed bgurt order to
Countych”d Support agency unders9.53 (S)Or a circuit court an |nSt|tUt|0n,WhO IS In Conﬁnement, Or_Whose Iegal CUStOdy IS
commissioner of the county sh#dke proceedings to secure the’ested by court order undeh. 48 or 938in an agencydepart
paymentof the sum, including enforcement by contempt proceefhent,relative, or other entitghe court may order that the mainte
ingsunder ch785or by other meansCopies of any order issuednanceor support be paid to the relative, agenegtitution,wel-
to compel the payment shall be mailedtte attorneyif any, who ~faredepartment, or other entity having legal or actual custody of
represente@ach party when the maintenance, child supjport, thelndIVI_dual,and that |t.be used for the pe(&cﬁre and mairde
family support payments were awarded. If any feesfifen$ in nance without the appointment of a guardian in this state.
any of the proceedings, including tbempensationf the circuit (b) If a child who is the beneficiary of support under a judg
courtcommissioner at the rate of $50 per day unless the cemnmeentor order is placed by court order in a residential care center
sioneris on a salaried basis, is not collected from the persen pfor children and youth, juvenile correctional institution, or state
ceededagainst, the fees shall be paidt of the county treasury mental institution, the right of the child to support during the
uponthe order of theresiding judge and the certificate of theperiod of the childs confinement, including any right to unpaid
department. supportaccruing during that period, is assigned to the stathe
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33 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.59

judgmentor order providing for the support of a child who isnation provided under this subsection within 10 business days
placedin a residential care center for children and youtrenile  afterthe change.

correctionalinstitution, or state mental institution includes -sup History: 1977 c. 1051979 c. 3X.50; Stats. 1979 s. 767.26B989 a. 2121995
portfor one or more otheshildren, the support that is assigned t§;27% 1957 2- 27191 2001 a. 162005 a. 443s.113 226 Stats. 2005 s. 767.58;
the state shall be the proportionate share of the child plateel  NOTE: 2005 wis. Act 443contains explanatory notes.

centeror institution, excepas otherwise ordered by the court or

circuit court commissioner on the motion of a party 767.59 Revision of support and maintenance orders.

(4) PROCEDUREFOR CERTAIN CHILD RECIPIENTS. If an order or (1) DerINITION. In thissection, “support or maintenance order”
judgmentproviding for the support of one or more children noneansa judgment or order providing for chistipport under this
receiving aid under s48.57 (3m)or (3n), 48.645 or 49.19 chapter or s48.355 (2) (b) 4or (49) (a), 48.357 (5m) (8)48.363
includessupport for a minor who is the beneficiary of aid undeR), 938.183 (4)938.355 (2) (b}. or (49) (a) 938.357 (5m) (a)
$.48.57 (3m)or(3n),48.645 0r49.19 any support payment made938.363(2), or 948.22 (7) for maintenance payments under s.
underthe order or judgment is assigned to the state undérs 767.56 for family support payments under this chapperfor the
(3m) (b) 2. or (3n) (b) 2, 48.645 (3) 0r49.19 (4) (h) 1. bin the appointmenof trustees or receivers undei767.57 (5)
amountthatis the proportionate share of the minor receiving aid (1c) CourTAUTHORITY. (@) On the petitiormotion, or order
unders.48.57 (3m)or(3n), 48.645 or49.19 except as otherwise to show cause of eithaf the parties, the department, a county
orderedby the court on the motion of a party departmentinder s46.21546.22 or46.23 or a county child sup

(5) TRUSTEEOR RECEIVERMAY BE APPOINTED. The courtmay port agency under £9.53 (5)if an assignment has been made
appointa receiver or trustee, as necesstyyreceive any pay unders.48.57 (3m) (b) 2or(3n) (b) 2,48.645 (3)49.19 (4) (h)
ments ordered under thishapter to invest and pay over the0r49.45 (19)or if either party or their minor children receive aid
income for the maintenance of the spouse or the support awaders.48.57 (3mr(3n)or48.6450r ch.49, a court mayexcept
educatiorof any of the childredlescribed in s767.51L (4), or to  asprovided in par(b), do any of the following:
pay over the principal sum in ttemount and at the times that the 1. Revise and alter a support or maintenance order as to the
courtdirects. The court may require the receiverustee to post amountand payment of maintenance or child support and the
bond,with or without sureties, in the amount tkfa¢ court directs. appropriationand paymenof the principal and income of prop

History: 1971 c. 415.12; Sup.Ct. Ordey 67 Ws. 2d 585, 775 (1975)975¢. 82 erty held in trust.
200, 1975 c. 40%.4; 1977 c. 105%.59; 1977 c. 271418, 447 1979 c. 325,50, 92 2 Mak ud t q tter that th "
(4);1979 c. 25%.17; Stats. 1979 s. 767.29981 c. 265.2202 (20) (M)1983 a. 27 ~ 4. Make any juagment or order on any matter that tne cour
3021985 a. 29176, 1991 a. 391993 a. 4811995 a. 2%s.7104tm 9126 (19)9130 might have made in the original action.
(4); 1995 a77, 279, 289, 404 1997 a. 2735, 105, 191, 252 1999 a. 92001 a. 16 . . .
50, 61, 105 2005 a. 25387 2005 a. 443s.127 0 132, 144 225 Stats. 2005s. () A court may not revise or modify a judgment or order that

767.57;2007 a. 2096; 2009 a. 28180, 2013 a. 20 waivesmaintenance payments for eithgarty or a judgment or

A public welfare agency is entitled to collect unpaid alimony and support moneyderwith respect to final division of property
that had accumulated prior to théeetive date of amssignment under sub. (2) and 1 ;
prior to the assignds receipt of public assistance. Schiav®ehiavo71 Wis. 2d (1f) SUPPORT: SUBSTANTIAL CHANGE IN CIRCUMSTANCES. (&)

136,237 N.W2d 702(1976). Exceptas provided irpar (d), a revision under this section of a
The defenseof laches is not available in an action or proceeding brought to secjgrrlgmentor order as to the amount of child or family support may

enforcemenof a child support order in a divorce action. Paters@aterson/3 Ws. TH ; ; :
2d 150 242 N.W2d 907(1976). ggwédse only upon a finding of a substantial change in circum

767.58 Notice of change of employer, address, and (b) In an action under this section to revise a judgment or order
ability to pay; other information. (1) SUPPORTORMAINTE-  With respect to the amount of child support, anyhe following
NANCE ORDER; NOTICE REQUIREMENTS. (a) Each order for child constitutesa rebuttable presumption of a substantial change-in cir
support,family support, or maintenance payments shall includ@imstancesuficient to justify a revision of the judgmewtr
anorder that the payer and payee notify the county child suppeféer:
agencyunder s59.53(5) of any change of address within 10 busi 1. Commencement of receipt of aid to families witpen
nessdays of the change. dentchildren under $49.19o0r participation in \Wsconsin works

(b) Each order for chilupport, family support, or mainte under ss49.141to 49.161by either parent since tteatry of the
nancepayments shall also include an order thatpayer notify lastchild support orderincluding a revision of a childupport
the county child support agency undeb8.53 (5)and the payee, orderunder this section.
within 10 business days, of any change of employer and of any 2. Unless the amount of child support is expressed in the judg
substantiathange in the amount bfs or her income, including mentor order as a percentage of parental income, the expiration
receiptof bonus compensation fe€ting his or her ability to pay of 33 months after thdate of the entry of the last child support
child support, family support, or maintenance. The order shalider,including a revision of a child support orderder this sec
alsoinclude a statement that notification of any substantial charig@n.
in the amount of thpayets income will not result in a change of 3. Failure of the payer to furnish a timely disclosure under s.
the order unless a revision of the order und&63.59or an annual 767.54
adjustmenbf the child or family support amount under&7.553 4. A difference between the amount of child support ordered
is sought. by the court to be paid by the payer and the amount that the payer

(c) Each order for family support or maintenance paymeniguld have been required to phgised on the percentage standard
shallinclude an order requiring the payee to notify the cand establishedy the department under49.22(9) if the court did

the payer within 10 business days of the payeemarriage. not use the percentage standardietermining the child support
(d) An orderunder this subsection is enforceable under chaymentsand did not provide the information required under s.
785. 46.10(14) (d) 49.345 (14) (d)301.12 (14) (d)or 767.51L (1n)

(2) INFORMATION FOR CHILD SUPPORTAGENCY. When an order Whichever is appropriate.
is entered under sull), each party shall provide to the county (C) Inan action under this section to revigadgment or order
child support agency under$9.53 (5)his or her sacial security With respect to an amount of child support, ahghe following
number, residential and mailingiddresses, telephone numbeimay constitute a substantial changecoEumstances sfifient to
operator'slicense number anthe name, address and telephoni!stify revision of the judgment or order:
numberof his or her employerA party shall advise theounty 1. Unless the amount of child support is expressed in the judg
child support agency under%9.53 (5)of any change in the infor mentor order as a percentage of parental income, a change in the
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767.59 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 34

payer’'sincome, evidenced by information received unddP22 the amount of unpaid court—ordered support that accrued during
(2m) by the department or the county chslapport agency under thatperiod.

s.59.53(5) or by other information, from the paygrincome  (2) PERCENTAGESTANDARD REQUIRED;EXCEPTIONS. (a) Except
determinecby the court in its most recent judgment or order fo§s provided in par(b) or (c), if the court revises a judgment or
child support, including a revision of a child support order undggder with respect to child support paymeritsshall do so by

this section. using the percentagestandard established by the department
2. A change in the needs of the child. unders.49.22 (9)
3. A change in the paysrearning capacity (b) Upon request by a partye court may modify the amount

4. Any other factor that the court determines is relevant. Of revised childsupport payments determined under. feif,
(d) In an action under this section to revise a judgment or ord@fer consideringhe factors listed in :67.51L (1m) the court

with respect to child or family support, the court is not required k?ds’ by the greater weight of the credible evidence, that the use

makea finding of a substantiahange in circumstances to chang the percentage standard is unfair to the child or to any of the par

to a fixed sum the manner in which the amount of child or famif§FS: ) ) o )

supportis expressed in the judgment or order (c) If the court revises a judgment or order providing for child
(1k) MAINTENANCE: CHANGE IN COSTOFLIVING. In an action supportthat was entered under4s.355 (2) (b) 4or (49) (a)

underthis section to revise maintenance payments, a substar’)? {357(5m) (2) 48.363 (2)938.183 (4)938.355(2) (b) 4.0r(49)

; e ; , 938.357 (5m) (g)or 938.363 (2) the court shall determine
changein the cost of living for either party or as measured by thg’. ; A -
federalbureau of labor statistics may befwmiént to support a C%"ld support in the manner provided im$.345 (14)or 301.12

revisionof the amount of maintenance, except that a change in(&f) Whichever is applicable. _

obligor’s cost of living is not by itself stiéient if payments are  (2S) STIPULATION FORREVISIONOF SUPPORT. In an action under

expresseds a percentage of income. sub.(1c), the court may not approve a stipulation for rsion
(1M) PAYMENT REVISIONS PROSPECTIVE. In an action under ©f 2judgment or order with respect to an amount of child support

sub.(1c) to revise a judgment or order with respeecthild sup  ©F family support unless the stipulation provides payment of

port, maintenance payments, or family support paymethts anamount of child support or family support that is determined in

court may not revise the amount of child support, maintenangf?ée manner required under45.10 (14)49.345 (14)301.12(14)
payments,or family support payments due, or an amount df -1} 767.805 (4)or767.89 whichever is appropriate.
arrearagef child support, maintenance paymentstamily sup (2w) WHEN REVISION EFFECTIVE. A revision of a judgment or
port payments that has accrued, prior to the date that notice of @h@er with respect to childsupport, family support, or mainte
actionis given to the respondent, except to correct previous errbicepayments has thefe€t of modifying the original judgment
in calculations. or order with respect to the payments to the extent of the revision
(1) CREDIT TO PAYER FOR CERTAIN PAYMENTS. In an action [rom the date on which the order revising the paymerges-
undersub.(1c) to revise a judgment or order with respect to chilive: The child support, family support, or maintenance payments

supportor family support, the court may grant credit to the paygppdified by the order for revision shall cease to accrue utiger

againstsupport due prior to the date on which the petition, motioﬂf'giﬂaljUdgmem 9”&2‘5? from the date on which the order revis
or order to show cause is served for payments made by the pdy@tne Payments Is kctive.

otherthan payments made as provided i#6%.570r 767.75in _ (3) REMARRIAGE; VACATING MAINTENANCE ORDER. After a final
any of the following circumstances: judgmentrequiring maintenance payments baen rendered and

(b) The payer shows by documentary evidence that the pHﬂ' pay?‘;-‘] has_ remarrried, the cosl’ciiall, on applifcatfioa of the ,
mentswere made directly to the payee by check or money ordBgYer With notice to the payee a? uPr?n proo Of E] € payee
andshowsby a preponderance of the evidence that the paymelftg'arriageor upon receivingotice from the payee of the payee
wereintended for support and not intended a#ftao or on behalf 'cmarriageas required under 867.58 (1) (c)vacate the order

of the child, or as some other voluntary expenditure, or for the p&§airingthe maintenance payments.
mentof some other ob"gation to the payee. (4) REVIEW WHEN THE STATE IS A REAL PARTY IN INTEREST. In

o ; y case in which the state &real party in interest under s.
evidanced! o witten agreament. that the payee expressly agrelal205(2). the depariment shall review the support obligation
to accept the payments in lieu of child or family support paid ﬁ;senodlcallyand, if appropriate, petition the court for revisan

providedin s.767.570r 767.75 not including gifts or contribu 1€ judgment or order with respect to the support obligation.
tions for entertainment. (5) NOTICE OF CHILD SUPPORTINFORMATION. A SUMMOons or

(d) The payer proves by documentary evidence that, fofP§tition, motion, or order to showause under this section shall
period during which unpaid support accrued, the child receivadclude notification of the availability of information under s.

: ; . 7.105(2).
benefitsunder4d2 USC 402d) based on the paysrentitlement _

. i . History: 1971 c. 2201977 c. 105s.38, 48, 49; 1977 c. 4181979 c. 3%s.50,
to federaldisability insurance benefits und& USC 4010433 o, @ S%'ats. 1979's. 767.32981 c. 205.2202 (20) (M)1981 c. 314. 146 1983

Any credit granted under this paragragitall be limited to the a.271985a. 1761987 a. 27355 413 1989 a. 2121991 a. 391993 a. 16481, 491;

i i i idlg95a. 27s.9126 (19)1995 a. 77201, 225,279, 289,404,417, 1997 a. 2735, 105,
amountof unpaid support that accrued during the period for whi 1,237,273 1999 a. 9103 2001 a. 1661, 105 2005 a. 443s.1471t0 159, 227,

the benefits unde42 USC 402d) were paid. 228 Stats. 2005 s. 767.58007 a. 202013 a. 2092015 a. 373

(e) The payer proves by a preponderance of the evidbate = Cross—reference: See also \éconsin Administrative Code Citations published
S : : in the Wisconsin Administrative Code for a list of citations to cases citingl85.
the child lived with the payemith the agreement of the payee, f01{150, HSS 80, HFS 80, and DWD 40,8VAdm. Code, the child support percentage

more than 60 days beyond a court-ordered period of physi@alncome standard. _
placement. Credit maynot be granted under this paragraph if, NOTE: 2005 Ws. Act 443contains explanatory notes. o
with respect to the time that the child lived with the payer beyondVOTE: The standard for modifying child support orders was significantly
— . . angedby s. AC
the court-ordered pQrIOd qﬂhysmal placement’ the pay,ee,SOUQh Although one parent took the children out of the state witlvouirt approval or
to enforce the physical placement order through civdrominal lettingthe other know where the children could be visited, the court could not suspend
processor if the payee shows that the childelocation to the paymentof a support allowance without a hearagto the déct on the children.

) Krausev. Krause 58 Ws. 2d 499206 N.W2d 589(1973).
payer shome was not mUtua"y agreed to by both parents. Evenassuming the parties’ agreement as to culgbort gave rise to contractual

() Thepayer proves by a preponderance of the evidence thigllgations these obligations remained subject to modificationthgycourt under
the payer and payee resumed living together with the child affi§ Section. ¥ccaro vVaccaro67 Ws. 2d 477227 N.W2d 62(1975).

; ; : [ While a divorced party owes no duty of sexual fidelity to the former spouse,-cohab
that, durmg the pe”Od for which aredit is Sotht’ the PaYyeriiation by the party can be a change of circumstandestafg the former spousg’

directly supported the family by paying amountsegist equal to responsibilityto provide alimonywith the manner and extent of the cohabitation and

2013-14 Wisconsin Statutes updated through 2015 W is. Act 392 and all Supreme Court Orders ef fective before August 19, 2016.
Published and certified under s. 35.18. Changes ef fective after August 19, 2016 are designated by NOTES. (Published 8-19-16)


http://docs-preview.legis.wisconsin.gov/document/statutes/49.22(2m)
http://docs-preview.legis.wisconsin.gov/document/statutes/49.22(2m)
http://docs-preview.legis.wisconsin.gov/document/statutes/59.53(5)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.59(1c)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.59(1c)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.57
http://docs-preview.legis.wisconsin.gov/document/statutes/767.75
http://docs-preview.legis.wisconsin.gov/document/statutes/767.57
http://docs-preview.legis.wisconsin.gov/document/statutes/767.75
http://docs-preview.legis.wisconsin.gov/document/usc/42%20USC%20402
http://docs-preview.legis.wisconsin.gov/document/usc/42%20USC%20401
http://docs-preview.legis.wisconsin.gov/document/usc/42%20USC%20433
http://docs-preview.legis.wisconsin.gov/document/usc/42%20USC%20402
http://docs-preview.legis.wisconsin.gov/document/statutes/767.59(2)(b)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.59(2)(c)
http://docs-preview.legis.wisconsin.gov/document/statutes/49.22(9)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.59(2)(a)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.511(1m)
http://docs-preview.legis.wisconsin.gov/document/statutes/48.355(2)(b)4.
http://docs-preview.legis.wisconsin.gov/document/statutes/48.355(4g)(a)
http://docs-preview.legis.wisconsin.gov/document/statutes/48.357(5m)(a)
http://docs-preview.legis.wisconsin.gov/document/statutes/48.363(2)
http://docs-preview.legis.wisconsin.gov/document/statutes/938.183(4)
http://docs-preview.legis.wisconsin.gov/document/statutes/938.355(2)(b)4.
http://docs-preview.legis.wisconsin.gov/document/statutes/938.355(4g)(a)
http://docs-preview.legis.wisconsin.gov/document/statutes/938.355(4g)(a)
http://docs-preview.legis.wisconsin.gov/document/statutes/938.357(5m)(a)
http://docs-preview.legis.wisconsin.gov/document/statutes/938.363(2)
http://docs-preview.legis.wisconsin.gov/document/statutes/49.345(14)
http://docs-preview.legis.wisconsin.gov/document/statutes/301.12(14)
http://docs-preview.legis.wisconsin.gov/document/statutes/301.12(14)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.59(1c)
http://docs-preview.legis.wisconsin.gov/document/statutes/46.10(14)
http://docs-preview.legis.wisconsin.gov/document/statutes/49.345(14)
http://docs-preview.legis.wisconsin.gov/document/statutes/301.12(14)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.511
http://docs-preview.legis.wisconsin.gov/document/statutes/767.805(4)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.89
http://docs-preview.legis.wisconsin.gov/document/statutes/767.58(1)(c)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.205(2)
http://docs-preview.legis.wisconsin.gov/document/statutes/767.105(2)
http://docs-preview.legis.wisconsin.gov/document/acts/1971/220
http://docs-preview.legis.wisconsin.gov/document/acts/1977/105
http://docs-preview.legis.wisconsin.gov/document/acts/1977/105,%20s.%2038
http://docs-preview.legis.wisconsin.gov/document/acts/1977/105,%20s.%2048
http://docs-preview.legis.wisconsin.gov/document/acts/1977/105,%20s.%2049
http://docs-preview.legis.wisconsin.gov/document/acts/1977/418
http://docs-preview.legis.wisconsin.gov/document/acts/1979/32
http://docs-preview.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
http://docs-preview.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
http://docs-preview.legis.wisconsin.gov/document/acts/1981/20
http://docs-preview.legis.wisconsin.gov/document/acts/1981/20,%20s.%202202
http://docs-preview.legis.wisconsin.gov/document/acts/1981/314
http://docs-preview.legis.wisconsin.gov/document/acts/1981/314,%20s.%20146
http://docs-preview.legis.wisconsin.gov/document/acts/1983/27
http://docs-preview.legis.wisconsin.gov/document/acts/1983/27
http://docs-preview.legis.wisconsin.gov/document/acts/1985/176
http://docs-preview.legis.wisconsin.gov/document/acts/1987/27
http://docs-preview.legis.wisconsin.gov/document/acts/1987/355
http://docs-preview.legis.wisconsin.gov/document/acts/1987/413
http://docs-preview.legis.wisconsin.gov/document/acts/1989/212
http://docs-preview.legis.wisconsin.gov/document/acts/1991/39
http://docs-preview.legis.wisconsin.gov/document/acts/1993/16
http://docs-preview.legis.wisconsin.gov/document/acts/1993/481
http://docs-preview.legis.wisconsin.gov/document/acts/1993/491
http://docs-preview.legis.wisconsin.gov/document/acts/1995/27
http://docs-preview.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
http://docs-preview.legis.wisconsin.gov/document/acts/1995/77
http://docs-preview.legis.wisconsin.gov/document/acts/1995/201
http://docs-preview.legis.wisconsin.gov/document/acts/1995/225
http://docs-preview.legis.wisconsin.gov/document/acts/1995/279
http://docs-preview.legis.wisconsin.gov/document/acts/1995/289
http://docs-preview.legis.wisconsin.gov/document/acts/1995/404
http://docs-preview.legis.wisconsin.gov/document/acts/1995/417
http://docs-preview.legis.wisconsin.gov/document/acts/1997/27
http://docs-preview.legis.wisconsin.gov/document/acts/1997/35
http://docs-preview.legis.wisconsin.gov/document/acts/1997/105
http://docs-preview.legis.wisconsin.gov/document/acts/1997/191
http://docs-preview.legis.wisconsin.gov/document/acts/1997/237
http://docs-preview.legis.wisconsin.gov/document/acts/1997/273
http://docs-preview.legis.wisconsin.gov/document/acts/1999/9
http://docs-preview.legis.wisconsin.gov/document/acts/1999/103
http://docs-preview.legis.wisconsin.gov/document/acts/2001/16
http://docs-preview.legis.wisconsin.gov/document/acts/2001/61
http://docs-preview.legis.wisconsin.gov/document/acts/2001/105
http://docs-preview.legis.wisconsin.gov/document/acts/2005/443
http://docs-preview.legis.wisconsin.gov/document/acts/2005/443,%20s.%20147
http://docs-preview.legis.wisconsin.gov/document/acts/2005/443,%20s.%20159
http://docs-preview.legis.wisconsin.gov/document/acts/2005/443,%20s.%20227
http://docs-preview.legis.wisconsin.gov/document/acts/2005/443,%20s.%20228
http://docs-preview.legis.wisconsin.gov/document/acts/2007/20
http://docs-preview.legis.wisconsin.gov/document/acts/2013/209
http://docs-preview.legis.wisconsin.gov/document/acts/2015/373
http://docs-preview.legis.wisconsin.gov/document/administrativecode/ch.%20DCF%20150
http://docs-preview.legis.wisconsin.gov/document/administrativecode/ch.%20DCF%20150
http://docs-preview.legis.wisconsin.gov/document/acts/2005/443
http://docs-preview.legis.wisconsin.gov/document/acts/1993/16
http://docs-preview.legis.wisconsin.gov/document/courts/58%20Wis.%202d%20499
http://docs-preview.legis.wisconsin.gov/document/courts/206%20N.W.2d%20589
http://docs-preview.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20477
http://docs-preview.legis.wisconsin.gov/document/courts/227%20N.W.2d%2062

Updated2013-14 Wik. Stats. Published and certified under s. 35.18. August 19, 2016.

35 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.59

surroundingcircumstances to be considered in determining whether alimonry pafoseneeds wereeing met. Jacquart Jacquari83 Ws. 2d 372515 N.W2d 539
mentsshould be modified. dake vTaake,70 Ws. 2d 1.5, 233 N.W2d 449(1975).  (Ct. App. 1994).

A child support provision reducing payments proportionately as each of severdUnlike an initial award of maintenance, a party seeking to change maintdreance
minor children attains majority is not agaimstblic policy Severson.\Severson71l theburden of proof. HaeuserHaeuse200 Ws. 2d 750548 N.W2d 750(Ct. App.

Wis. 2d 382238 N.W2d 116 (1976). 1996),95-1087

Thetrial court abused its discretion in denying the former husbandtion to ter Undersub. (1r) a court is without discretion to grant credits against arrearages for
minatealimony by failing toconsider the former wifg'increased estate as the resuldirect payments made for child support regardless of when the ordesntered.
of an inheritance. Lemm tzemm,72 Ws. 2d 457241 N.W2d 593(1976). DouglasCounty Child Support.\Fisher200 Ws. 2d 807547 N.W2d 801(Ct. App.

The trial court abused its discretion by terminating maintenance withofit suf1996),95-1960
ciently addressing the factors under s. 767.28ndér Perren.Wander Perrerl,05 A change in an administrative rule, abseohange in factual circumstances, is not
Wis. 2d 219 313 N.W2d 813(1982). grounds for modification a child support ordBeaupre VAirriess,208 Ws. 2d 238

It was improper to discontinue maintenance paymentgdoneer spouse solely 560N.W.2d 285(Ct. App. 1997)96-0336
uponthe ground of cohabitation.aw Gorder vVan Gorder110 Ws. 2d 188327 Whena support ordes not based on the percentage standards, the passage of 33
N.W.2d 674(1983). monthsgives a party a prima facie claim undeb. (1) (b) 2. [now sub. (1f) (b) 2.]
Whena stipulation required maintenance payments during thesvifietime, the  thatchild support should be modifiedut the family court maintains its discretion
husbandwvas estopped from requesting termination of payments under sub. (3) widietherthe percentage guidelines shouldapglied. Zutz vZutz,208 Ws. 2d 338
the wife remarried. Rintelman. \Rintelman,118 Ws. 2d 587 348 N.W2d 498 559N.W.2d 914(Ct. App. 1997)96-1136 o
(1984). A stipulation incorporated into a divorce judgment is in the nature of a contract.
A court may revise a judgment incorporatingtipulation regarding limited main Thata stipulation appears imprudent is not grouisdsonstruction of an unambigu
tenance if the petition to revise is filed before expiration of a maintenance Ob"gati?H_sagreement. Rosplock Rosplock 217 Ws. 2d 22577 N.w2d 32(Ct. App.
Fobesv. Fobes]124 Ws. 2d 72368 N.W2d 643(1985). 998),96-3522 . ) o -
A petition for revision filec0 days after receipt of the final scheduled maintenance._ | € Purpose of maintenance is@st in part, to put the recipient in a solid finan

e ; ; ; Sal position thatallows the recipient to become self-supporting by the end of the
gzilén;%rél\%as\gg%%(l)é?ts(_\r"r;;)ssleéisg)S untimelyippstreu v Lippstreu,125 Ws. 2d maintenanceperiod. That the recipient becomes employed and makes productive

) . ) N ) investmentf property division proceeds and maintenance payments is not a sub
_A state family court may modify the paying spoasipport obligation following  gantialchange in circumstances, but@xpected result of receiving maintenance.
his or her dischaye in bankruptcy Eckert v Eckert,144 Ws. 2d 770424 N.W2d Rosplockv. Rosplock217 Ws. 2d 22577 N.W2d 32(Ct. App. 1998)96-3522
759(Ct. App._ 1988)- e . Thelimitation under sub. (1m) that a court may not revise the amount of child sup

Ordersassigning health care responsibility pursuant to s. 767.25 (4m) are subjgsit due or the amount of arrearages restricts the sautority to that of correcting

to revision under s. 767.32. KuchenbeckeBehultz, 151 Ws. 2d 868447 N\W2d  mathematicaérrors only State vJefrie C. B.218 Ws. 2d 145579 N.W2d 69(Ct.
80 (Ct. App. 1989). App. 1997),97-2453

It is within a trial cours discretion to apply the percentage standards to a child sup Sub.(1r) modifies the common lawA court may grant credit for support payments
portrevision. If applied to a remarried parent, gross income must be computed amtfmade in accordance with a judgmenty under the circumstances enumerated
theremarried parent is still single. The trial court retains discretion to adjust the pemdersub. (1r). Equitable estoppel does not appifonicken v Monicken,226 Ws.
centagecalculation based on the circumstances. Abifbitz, 155 Ws. 2d 161455  2d 119, 593 N.W2d 509(Ct. App. 1999)98-2922
N.W.2d 609 (1990). Oncethe court determined that a reductiorsipport was warranted, even though

A remarriage, though unlawful inig¢onsin and dissolved through annulment, ighe reduction was based on a finding that the payment level was inequitalsietand
sufficientto terminate maintenance under sub. (Bhe requirement that mainte thatthe payer had an inability to palye court did not have authority condition that
nancebe terminated following remarriage is unconditionlk v. Falk,158 Wis.  reductionon payment of arrearages. BenB&nn,230 Ws. 2d 301602 N.W2d 65
2d 184, 462 N.w2d 547(Ct. App. 1990). (Ct. App. 1999),98-2950 ) " _

A divorce stipulation waiving or setting a ceiling on child support and preventing!f @ motion seeks to clarify@urts ambiguous property division rather than revise
modificationis against public policy and will not be enforced. Ondras@nneson, Of modify it, it is not barred by sub. (1) (a), 1997 ste&ection 767.01 (1) [now s.
158Wis. 2d 690462 N.W2d 915(Ct. App. 1990). 767.201]grants the power tofeftuate a divorce judgment by construing an ambigu

A party is estopped from seeking a maintenance revision if the parties stipulaggas\rfov'gg%gf Zﬂnﬂ allvzlsgozn60f9[gogggz\bshlngton Washington2000 W1 47
to permanent nonmodifiable maintenance that was pataoimprehensive settle 1S. bl 9 I doe: ll - dificati f a stinulation f
mentof all property and maintenance issues that was approved by the court and widuitableestoppel does napply to prevent madification of a stipulation for hon
fair and not illegal or against public policy at the time and relief i being sought Ifiablemaintenance if at the time thhe stipulation was entered into it violated

thegrounds that the court did not have power to enter the order the parties had aﬁﬁgﬁﬁiﬂ%’ dgﬁic;u%’Z{tﬁLnk%'figg?r'?'cfﬁsrggggdv\%ngspp?é%’z‘gghv&?2%”2260%52'6Of

to. Nichols v Nichols,162 Ws. 2d 96469 N.W2d 619(1991).

A divorce judgment provision waiving maintenance takes precedence over otﬂ%vézrgzs%gngci_i%ﬁdmg whethieterestwas owed on a specified sum to be paid
provisionsarguably reserving or awardingaintenance. ygon v Tyson,162 Ws. overtime did not render a judgment ambiguokutiens v Hutjens,2002 W1 App
2d 551 469 .N.'W2.d 913(Ct. App.'1991). o . 162,256 Wss. 2d 255647 N.W2d 448 01-3061

In determining income for maintenance revision, investment income from prop |ncarceratioris a changén circumstance sfi€ient to give a court competence to
erty awarded in an equal property division may be included. Interest payments torfiiewa child support ordebut should not be the sole determinative facBonsid
payeespouse under thdivision may not to be deducted. HommeHommel,162  erationof the nature ofhe criminal conduct is appropriate for an overall evaluation
Wis. 2d 782471 N.w2d 1(1991)-_ . . ofthe parens behavioms it relates to ability and attitude toward paying child sup

Lottery proceeds won after a divorce may be considered a change in fir@Rcial port. Rottscheit vDumlet 2003 W1 62262 Ws. 2d 292664 N.w2d 52501-2213
cumstance# determining whether a change in maintenance is justified. A mainte Thetest for a substantial change in circumstances is the same whether the issue of
nance award is to assure the recipient spouse a standard of living comparable terthitenancevas originally stipulated to or contested. The correct test regarding
enjoyedduring the marriage. Gerrits @errits,167 Ws. 2d 429482 N.W2d 134  modificationconsiders fairness to both parties under all circumstances, not whether
(Ct. App. 1992). it is unjust or inequitable to alter the original award. A judge who reviews a request

Theabsence of a mortgage obligation is relevant to the assessment ofsaggarty’ to modify a maintenance award should adhere to the findings of fact made by the cir
nomic circumstances, but does not translate into imputed incorter the applicable cuit court. Education expenses for an adult child do not hahvedonsidered by the
administrativerule. Zimmermar. Zimmerman,169 Ws. 2d 516485 N.W2d 294  modifying court when examining a parsybudget, but can be. Rohde-Giovanni v
(Ct. App. 1992). Baumgart2004 WI 27 269 Ws. 2d 598676 N.W2d 452 01-3014

Whena paying spousgtermination of employment is voluntaan order may be A trial courts decision to deny an extensionnodintenance, including deciding
basedon the spouss’earning capacity whether or not bad faith is shown. Robertéhetherthere is a substantial change in circumstances, is a discretionary decision.
v. Roberts 173 Ws. 2d 406496 N.W2d 210(Ct. App. 1992). Thetrial coukr)tls gec!smnﬁ?n a su%sftanttrl]al ;:hallr‘g(eiég_c_lrcugstﬁnceé |s#pgglg4|f there

A paying spousshould be allowed a fair choice of livelihood even though afp & réasonable basis in the record for the trial Ision.Cashin vLashin
incomereduction may result, but the spouse may be found to be shirking if the chi App 92 273 Ws. 2d 754681 N.W2d 255 03-1010

is not reasonable ifight of the payes support obligation. ah Oferen v Van uring a maintenance modification proceeding, the appropriate comparison for
Offeren,173 Ws. 2d 482496 N.W2d 660(Ct. App. 1992). any change in the partieBhancial circumstances is to the facts that existed at the time

e R ) : ; he most recent maintenance oradrether in the original divorce judgment or a
Theparties’ extrajudicial agreement that child support payments be discontin s p f f : ’ :
Wasen,f)orceable viaJthdoctring of equitable estoppeIPpHarrglsi/wms,lm Ws. 2d sequeninodification. Neither issue or claims preclusion applies to a maintenance

- . modificationproceeding after eourt has found the parties’ financial circumstances
,7\‘8\9\/2%85?9\?@‘1 i%%(lfggg)gggg%% Monicken Monicken,226 Ws. 2d 19,593y, e substantially change@nce a party has demonstrated a substantial change since

. . ) . ._thetime of theoperative maintenance award, a maintenance modification proceeding
The date when a maintenance order is vacated under sub. (3) is a discretiogg@not present the same issweslaims that were originally litigated. Kenyon v
determinatiorbased on the specific facts and equities of the ddarsen vHansen, Kenyon,2004 WI 147277 Ws. 2d 47690 N.W2d 251 02-3041
176Wis. 2d 327500 N.W?d 357(Ct. App. 1993); . Retroactiveapplications of subs. (1m) and (1r) do not violate due process.- Retro
In the absence of specific agreement that maintenance payments continue aftgitiveapplications serve significant public purposes, while remedying general social
the payees remarriage, the payer was estopped from seeking termination uponand economic issues. Barbara B.Dorian H.2005 WI § 277 Ws. 2d 378690
the payees remarriage. Jacobsondacobsorl 77 Ws. 2d 539502 N.w2d 869(Ct.  N.w.2d 849 03-1877
App. 1993). Generallya final division of property is fixefbr all time and is not subject to medi
An agreementhat the husband would complete his education when the wife cofitation. Section 806.07 is applicable to divorce cases, but permits reopening of final
pletedhers and thavife’s increased income upon completion of her education wejedgmentsonly in extraordinary circumstances. Post—divorce employatifica
bothrelevant to the husbarsd'equest for a change in support upon returnilggad  tion of a pension, years after a divorce, that was thoroughly negotiated and divided
uate school full time. Kelly.\Hougham 178 Ws. 2d 546504 N.W2d 440(Ct. App.  atthe time of the divorce does not compel reopening the divorce judgmerkleivV
1993). v. Winkler, 2005 WI App 100282 Wis. 2d 746699 N.W2d 652 04-1231
Whena broadly worded settlement agreement required the payer to meet-the chiln shirking cases, when considering a spausaiduct in voluntarily reducing his
dren’scurrent and changing needs rather than to pay a set amount or percentageher income, a court applies a test of reasonableness under the circumstances, bal
changein the childrers needs, although a charigecircumstances, did not require ancingthe needs of the parents and the needs of the child, both financial and other
amaodification of child support to impose percentage guidelines when the court fouvide, like child care and the ability of both parents to pay child support. Furthermore,
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;Jhndl_ertsd767-25 (_1rr;) (?) an?h(eé[now ;i_éﬁf]-qit?]) (d) atnt(ij_(e)] aftet;i Cf;"r;fidering renderinga judgment in an action under757.001 (1) (h)the
elisted economic factors, the desirability that the custodian reméie imome as ] ;
afull-time parent, and the value of custodial services performed by the custodiaﬁqurtSha” divide the property of the parties.
the custodian remains at home, teirt may conclude that the percentage standard (2) PROPERTYSUBJECTTO DIVISION. (@) Except as provided in
is unfair to the child or to any of the parties. Chewarner2005WI 55,280 Ws. : :
20 344, 605 N.W2d 758 03-0288 par.(b), any property shown to have been acquired by either party
Sub.(1r) (d) should not beonstrued to bar credit in a situation where a child sug?/10r t0 Or dunng the course of the marriage in any of the foII_owmg
‘1)(7)2 %)éo\rNhaszyggi%llzre'\‘q\t;\i[sziéelss%pggrtzaas)%ments. PauRitey, 2006 W1 App  waysshallremain the property of that party and is not subject to
S, k _ L . L
A provision providing that neither parent could request a change in the amoun?oPrOperty dl\{lSIOh under this section:
child suppog payments for a p%riod of at least seven yearsffrom tEF date of{heljudg 1. As a gift from a person other than the other party
mententered, excepn catastrophic circumstances was unenforceable. As is implicit . . i
from Ondrasek,158 Ws. 2d 690 a marital settlement agreement entered into by ~ 2- BY reason of the death of anothiacluding, but not limited
divorcing parties that purports to limit in any way a child support payakllity to ~ t0, life insurance proceeds; payments manteler a deferred

seeka support madification upon a substantial change in circumstances is agag i 1 i indi
public policy; it thus cannot provide a basis to estop the payee from seeking a modifi ponmenbeneﬁt plan, as defined in#56.01 (4) (a)or an indi

cation. Ondrasekis not limitedto unilateral waivers of a payseright to obtain  Vidual retirement account; and property acquired by right ofsurvi
increasecthild support. Wod v Propeck2007 WI App 24299 Wis. 2d 470728  vorship, by a trust distribution, by bequestinheritance or by a
N.W.2d 757 05-2674 ableon death or a transfer on death arrangement undedsh

A stipulation to make future support unmodifiable in the event of a placemé%"fly 9 :
changes against publipolicy and void. Motte \Motte,2007 WI App 1.1, 300 Wis. 3. With funds acquired in a manner provided in subdr 2.
2d 607, 731 N.w2d 657 05-2776 . .

While prohibiting the court from reducing arrearages, sub. (1m) does not prevent (D) Paragraplfa) does not apply if the court finds that refusal
the parties from compromising or waiving them subject to court approval. Sub. (1tg) divide the property will createtsrdshipon the other party or

appliesin the case of an adversarial proceeding under this statute, and not to a ¢ H i i
approvedoint stipulation. Motte vMotte,2007 WI App 1.1, 300 Ws. 2d 621731 Withe childrerof the marriage. If the court makes such a finding,

N.W.2d 294 05-2776 the court may divest the party of the propértya fair and equitable

A stipulation that sets a ceiling and bars any change in the maximum amountri@inner.
child support defeats the statutory goal of providing for the ctilést interests as
parentsare precluded from seeking a modification of an amount necessary for the (3) PRESUMPTIONOFEQUAL DIVISION. The court shall presume
cHhiId',s r?egg Br;t%si?) ;gg‘;sw;m%rﬂ%%b’l\? @g% %%ngsané 5tg4publit:-p6|ﬁsph v that all property not described in suf2) (a)is to be divided

enrichs, S. . | ; ie dictribiti ;

To invoke equitable estoppel against a party seeking relief from a provision o?gua”ybetwe.en th? parties, but may aﬂgs d_|str|but|on without
stipulation,the partymust show: 1) that both parties entered into the stipulation freefggardto marital misconduct after considering all of the foHow
andknowingly, 2) that the overall settlement is fair and equitablerantdllegal or  jnQ:
againstpublic policy; and 3) that ongarty subsequently seeks to be released from .
its terms on the grounds that the court could not have entered the ordevithdiat (@) The length of the marriage.
the parties’ agreement. A 4-year prohibition preventing a payer from seeking a child i
support review for any reason contravened pyigiecy was unenforceable. Jalovec (b) The property brought t(_) the marriage ny each party .

v. Jalovec2007 WI App 206305 Ws. 2d 467739 N.W2d 834 06-1872 (c) Whether one of the parties has substantial assets not subject

Oneshorthand definition for a substantial change in circumstances is that it is sqydivision by the court
unforeseerevent that occurs after an agreement has been executed. Jalalec v . L . .
vec,2007 WI App 206305 Ws. 2d 467739 N.W2d 834 06-1872 (d) The contributionof each party to the marriage, giving

Thereis no basis upon which a trial court can reduce that support owed to a Padgpropriateaconomic value to each paﬂ;dontribution in home
spouse’smarital child based on nonchild—support amounts paid to the payee spous ki hil .
nonmarital child. Howevethe benefit received by the non marital cfididamounts  Making and child care services.
receivedfrom the payor spouse would be appropriately accounted for in the mainte i i i
nanceaward or property division. Ladwig kadwig,2010 WI App 78325 Wis. 2d (e) The age _and_ phyS|caI and emotional he‘_alth of the parties.
497, 785 N.W2d 664 09-1202 (f) The contribution by one partg the education, training or

Maintenancenay be awarded after the deaftthe payor if the parties expressly i
agreeby stipulation. Whethe judgment provided that “maintenance shall terminat!ancreasewammg power O_f the other . . .
on August 25, 2014 and said maintenance payments shall not be modifiable in eithe(g) The earning capacity of eaphrty including educational

duration or amount under any circumstance, and, futhal not besubject to revi b%ckground, training, employment Ski||S, worlexperience,

sionas provided for in s. 767.32,” the language was unambiguous in precluding . . o
ification in any circumstance, including death.aiier v Estate of SobczaR011 gthof absence from the job market, custodial responsibilities

WI App 159 338 Wis. 2d 92808 N.W2d 167 10-0286 for children and the time and expense necedsaagquire sui-

Thereexists a framework governing child support stipulations and orders: -1) cei i ini _
ingson child support payments are presumed to be invalah 2hmodifiable floor ®hent education or training to enable the party to become self

on child support payments that is not limited in duration or that haxeessively SUpportingat a standard_ diving reasonably comparable to that
long duration may violate public policg) when the parties have entered into astipuenjoyeddunng the marriage.

lation for a limited period of time that the court has adopted, courts will attempt to . . . . .
give effect to the parties’ intentions when the stipulatiaas entered into freely and (1) Thedesirability of awarding the family home or the right

knowingly, was fair and equitable when entered into, and is not illegal or violatit@ live therein for a reasonable period to the party having physical

of public policy; 4) courts retain the equitable power to consider circumstance! i i
existencevhen the stipulation is challenged that were unforeseen by the parties qugﬁcemenfor the greater period of time.

they entered into the stipulation if those circumstances adverfagytae best inter (i) The amount and duration of an order und@63.56grant

estsof the child. May vMay, 2012 WI 35 339 Ws. 2d 626 813 N.Ww2d 179 ; i i iodi
10-0177 ing maintenance payments to either paatyy order for perIOdIC

Sub.(1f) (b) 2.5 rebuttable presumption that arises at 33 months represents widily support paymentsnder s767.531and whether the prep
thelegislature has determined is a reasonable time to reconsider support. Beyonefity division is in lieu of such payments.
legislatures rebuttablgresumption of 33 months, case law suggests that stipulations . . . . .
lastingmore than four years could be too lengtiSo too, stipulations that are not () Other economic circumstances of each pantgluding

relatedto a point in time that reasonably would support a reevaluation of the partipensionbenefits, vested or unvested, and future interests.
supportobligations and needs mapt meet with the approval of the circuit court.
May v. May, 2012 W1 35 339 Ws. 2d 626813 N.W2d 179 10-0177 (k) The tax consequences to each party

In shirking cases there is only one standard, based on reasonableness unéder the ¢ i i
cumstancesThere is not a diérent test where the parent was involuntatelymi Cﬂ') Any written agreememade by the parties before or dur

natedfrom employment. The reasonableness standard applies to all employrri&g the marriage concerning any arrangement for property dis
dheciseié)ns_m_ade b?/ arﬁ)arent, regfa}rdlelss of the cir(':umstan%esfthat led to trp]e makilrtjldﬂutlon; such agreements shall be binding uff@court except
thosedecisions. In the event of involuntary termination, the focus is on the emp indi
ee’semployment decisions subsequent to termination and those decisions—arectsytljg‘t no such agreement shalt b'.“d'“g where the terms of the
jectedto the test of reasonableness under the circumstances. BeBkeker2014 agdreemenare inequitable as to EItheI_‘ parfyhe court shall pre
WI App 76 355 Ws. 2d 529851 N.W2d 816 13-1481 sumeany such agreement to be equitable as to both parties.
(m) Such other factors as the court may in each individual case
determineto be relevant.

(4) SEPARATEFUND ORTRUSTOPTION. In dividing the property
of the parties under this section, the court may protect and promote
PROPERY DIVISION the best interests of a child of the parties described under s.
767.511(4) by settingaside a portion of the property in a separate
767.61 Property division. (1) DivisioN REQUIRED. Upon fund or trust for the supportaintenancegducation, and general
everyjudgment of annulment, divorce, or legal separation, or welfareof the child.
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(5) RELATED PROVISIONS OF JUDGMENT. In a judgment  Chapter766, thfe hMa7rgf;ll PéOﬁ?rwA'gt,htfoes rlfilt;wpl%r&tég% gggrﬁwzfgp;gg divi
: : . slonprovisions of ch. . Kuhiman gunhiman, S. .
describedunder sub(l), the court shall do all of the following: (Ct. App. 1988).

(a) Direct that title tahe property of the parties be transferred Gifted and inherited property is subject to division in cases of hardship. A party

\ i ivisi seekingdivision bears the burden of showing that failurditade will result in finar
%stﬂgqezsar,nrgn?ccordance with the division of property feth 2o O Ponp 146 W, 20 778432 N W24 600(CL. App. 1088)
! Judg ) . . . A presumption exists that an injured pastentitled to all future payments under
(b) Include all of the following in the judgment: astructured settlement, but the payments are subject to the s. 767.255 [now s. 767.61]
= . . . actors. Krebs v Krebs,148 Wis. 2d 51 435 N.W2d 240(1989).
;L_' NOtIfIC??ltlon _that it may be nece_ssary for _the partles to taI(_eA property division may be modifitd under s. 806.(()7. H)owever the supremacy
additional actions in order to transfer interests in their propertyduseprevents a division to be modified after a debt thereunder is dischar

accordancavith the division of property set forth in the judgmentbanléruptCY-Spankowski vSpankowskil72 Ws. 2d 285493 N.W2d 737(Ct. App.

Inc.|Ud|ng such IntereStaS Interests I.n real properipterests in When gifted or inherited property has appreciated in value during the marriage due
retirementbenefits, and contractual interests. to the eforts of both spouses, the appreciation is a part of the marital estate. Schorer
2. Notification that the judgment does not necessarfgcaf V- Sc't“’ref_ 1_77ng5- 2d 58t75(|’1 N-fWZ‘: 91?(0;- lAdPP- 19933- . e credibi

e ; ; : eterminingfair market value of a closely—held corporation turns on the credibi
the ak?”'ty of a creditor to proceed ag_amSt a party (_)I’ against t ity of the experts as well as the methods and analyses employed by the witness.
party’s property even though the paitynot responsible for the Schorewn. Schorer177 Ws. 2d 387501 N.W2d 916(Ct. App. 1993).
debtunder the terms of the judgment. A buy-sell agreement may provide a method for determining the value of an inter

ificati h . dab bef estin a partnership, but does not as a matter of law establish the value. Sisran v
'3. Noti |cat|on_t at an Instrument execute : _party erore ron, 178 Ws. 2d 481504 N.W2d 415(Ct. App. 1993).
thejudgment naming the other party as a beneficiary is not-neceg\ccountsreceivable may be excludéom the marital estate if evidence indicates
sarily affected by the judgment and it may hecessary to revise thereis a link between the receivables and salary and that dividing the receivables

. . . - f ; would adversely déct the ability to pay support or maintain professional or personal
theinstrument if a change in beneficiary is desired. obligations. Sharon vSharon,i78 Ws. 2d 481504 N.W2d 415(Ct. App. 1993).

(6) RECORDING JUDGMENT AFFECTING REAL PROPERTY SUFFF While income from gifted property is subject to division, trust income received by

ifi i i i abeneficiary with only a future interest in the trust corpus is a gift itself, not income
(.:lENT' A certified copy of the pOI’tI_On of th.e JUdg.mentmmg af[tam a gift, and not subject to division. FriebelRriebel,181 Wis. 2d 285510
title to real propertyor a deed consistent with the judgment, shallw 24767 (ct. App. 1993).
berecorded in the @ite of the register of deeds of the county in A divorce decree that awarded 1/2 of thesbands pension to the wife divested
which the real property is located. the husband of that half interest. Although the husband had failetetiiette the
; . . transferas required by the divorce decree, the wifellf interest was not an asset in

1925520?%11'3;;; jég%%égac'aiﬁésg%%z g‘g?éggg g' iﬁ%ztfésa 5317192327&7&2355 the husband bankruptcy estate and there was no digezdnle debt to the wife.
2005s. 767.61. ’ ’ ’ - * Deweyv. Dewey 188 Ws. 2d 271525 N.W2d 85(Ct. App. 1994).

NOTE: See notes if985 Ws. Act 37, marital pr operty trailer bill. h Hards_hi%qlr_wder sub. (2) (tl)') and “privz?jt_iomlhderPogprgquire_s sodmethingblmqre

NOTE: 2005 Ws. Act 443contains explanatory notes thanan inability to continue living a predivorce standard. Fair and equitable is not

) S ’ =7 A ) the standard for including gifted and inherited property in a division. DoPoert

Accountsreceivable of a medical clinic in which the husband was a partner werggwis. 2d 1.2, 525 N.W2d 745(Ct. App. 1994).

properlyviewed by the trial court as salajohnson.\dohnson78 Ws. 2d 137254 Theoffspring of gifted oiinherited animals are not excluded from division by this

N.w.2d 198(1977)'_ . o . . section. If an asset no longer exists, a court cannot exclude it from the atstel
A veteran disability pension is to be considered as earned income and not asraliss;. Preuss195 Ws. 2d 95536 N.W2d 101(Ct. App. 1995)94-1148

?‘s\?\?tz% 3%?';'&;’7'35 between the parties. Leightoheighton,81 Wis. 2d 620261 Bonuses and fees, like regular income, are not divisible as property but are to be
i ( )- consideredn determining a fair division or maintenance. Longong,196 Ws. 2d

Thereare at least 3 methods for valuing pensights. Whether the use of any 691, 539 N.w2d 134(Ct. App. 1995)94-2533
methodis appropriate depends upon the stafisie parties and whether the result e marital estate is usually valued as of the date of divbrdeshen conditions
is a reasonable valuation of the marital asset. Bloon@ioemer84 Ws. 2d 124 qyerwhich a party has no control arise, the special circumstances may warrant devi

267N.W.2d 235(1978). o ) ationfrom the rule. Long.Long,196 Ws. 2d 691539 N.W2d 134(Ct. App. 1995),
Supportof stepchildren is a relevant factor in dividing marital propefRyerstv. 94-2533
Fuerst93 Wis. 2d 121286 N.W2d 861(Ct. App. 1979). Forthe character of inheriteat gifted property to be changed to marital property

Compensatioffor aperson who supported a spouse while the spouse was in schagbjectto division, changes to the property as a result of the marital relationship,
canbe achieved through bofitoperty division and maintenance payments. kundwhetherby labor or expenditures, must substantially increase its v&ipiadler v

beig v. Lundbeg, 107 Ws. 2d 1 318 N.W2d 918(1982). ) ) Spindler 207 Ws. 2d 327558 N.W2d 645(Ct. App. 1996)96-0591
_A federal pension in lieu of social security must be included in a marital propertyan uneven property division is not the only remedyleal with squandering of
division. Mack v Mack,108 Ws. 2d 604323 N.W2d 153(Ct. App. 1982). maritalassets. Equitable claims against 3rd parties tfettahe rights of parties to

Unlessa divorce decree specifically terminates a spouse as the benefi@dife ~ the divorce, such as a claiagainst a 3rd—party title holder of property claimed to
insurancepolicy and the insurance company is notified, the spetisgieficiary sta  actuallybe part of the marital estate, may be appropriate. Zadebel,210 Ws.
tus is not dkcted by the divorce decree. BerscianKleeck,112Wis. 2d 594334  2d 336 565 N.W2d 240(Ct. App. 1997)96-3092
N.W.2d 114 (1983). Incomegenerated by an asset is separate and distinct from the asselritsetfe
Thetrial court may consider a cross—purchase formula in a partnership agreenfiéin the asset is also separate from the appreciation of the asset. As to property divi
in determining the value of the partnership interest, including professional goodwsiPn, retained earnings, or the appreciation in vatwasioned by the expenditure of
Lewis V. Lewis, 113 Ws. 2d 172336 N.w2d 171(Ct. App. 1983). the earnings, are a marital asset subject to division. M&&ener215 Ws. 2d 626
A lien on real estatewarded in a divorce judgment was a mortgage, not ajudgmerfﬁ?’N-WZd 865(Ct. App. 1997)97-1443 . .
lien, even though the term “mortgage” was not used in the court ovdemiak v Appellatereview of a trial cours valuation of a closely-held businéss divorce
Wozniak,121 Ws. 2d 330359 N.W2d 147(1984). a;:tlomshoaldldproceed on thted(_:(ljearlty errl(ynvetous s;zr;'g?t:dt. Whert1_ thetbuyout provisions
: - ; : : . of a shareholder agreement did not replicate ars ransaction it was reason
1212-%5?85302'14%%615 So\}vrzeglgz%aggg)e to terminate a joint tenantgke v Lutzke, ablefor the trial court to find that the buyout figure was not indicative of fair market
: ; ' ) L value. Siker v Siker 225 Wis. 2d 522593 N.W2d 830(Ct. App. 1999)98-0553
Theuse of gift money to buy a home as joint tenants changethéinacter of the  Thereare 2 types of postnuptial agreements: 1) family settlement agreehants
moneyfrom separate property to marital propefyeiss v \Weiss,122Wis. 2d 688 contemplatehe continuation of the marriage, and 2) separation agreements that are
365N.W.2d 608(Ct. App. 1985). See also ZimgiblZirngibl, 165 Ws. 2d 130477 madeafter separation in contemplation of a separation. The former are presumed to
N.W.2d 637 (Ct. App. 1991). be binding on the parties under s. 767.255 (3) (L) [now s. 767.61 (3) (L)]. The latter
A prenuptial agreement entered into prior to the adoption of slp[ndw sub.  aregoverned by s. 767.10 [now s. 767.34] and constitute a recommendation jointly
(3) (L)] was enforceable in a subsequent divorce. Hengiéngel, 122 Wis. 2d 737 madeby the parties to the court regardingjat the judgment should provide. Even
365N.W.2d 16(Ct. App. 1985). sonv. Evenson228 Wis. 2d 676598 N.W2d 232(Ct. App. 1999)98-0803 See
A premarital agreement intended to apply at death was not applicable to a divatse VanBoxtel v VanBoxtel,2001 WI 4Q 242 Ws. 2d 474 625 N.W2d 284
Levy v. Levy, 130 Ws. 2d 523388 N.W2d 170(1986). 99-0341 _ _ _ _ _
Whetherproperty agreements are inequitable under sap[iow sub. (3) (L)]is _ An agreement made in contemplation of divorce, entered into aftgratties
discussed.Button v Button,131 Ws. 2d 84388 N.W2d 546(1986). agreedo the divorce, was subject to s. 767.10 [now s. 767.34], not 767.255 [now s.

A premarital agreement was inequitable because the parties ditigaind rea 767.61]. When a party withdrew his consent before capriroval, the agreement

sonablydisclose assets or have independent knowledge of one dsdthencial \fgsgu)ngegi%rfsegble. ykes v Ayres, 230 Ws. 2d 431 602 N.w2d 132(Ct. App.

status. Schumacher.\5chumached.31 Ws. 2d 332388 N.W2d 912(1986). A spouses pension, whether or not existing before the marriage, is part of the mari

/A personal injury claim for medical malpractice is property subject to divisiogy estate subject to division. ward of the premarital portion of a pension to the
Richardsorv. Richardson]139 Ws. 2d 778407 N.W2d 231(1987). spousd’loldingjtitle was improper when therg was nolir::ht grounds Ff)or deviation

The trial court may considethe former inherited status of divisible propertyfrom an equal property division. Hokin Mokin, 231 Ws. 2d 184605 N.W2d 219
althoughit has lost itexempt status through commingling. Schwartznders, 145 (Ct. App. 1999)98-3680
Wis. 2d 258 426 N.w2d 97(Ct. App. 1988). Thefact that a propertinterest is contingent and not vested does not mean that it

Increasen the value of inherited property attributable to the non-owsjroyises  maybe ignored in a property division. An insuracoenpany deferred compensation
effortsis divisible property It is not necessary for the non-owning spouse to shoplanfor agents, although not a pension plan, was similar enough to a pension to be
thata failure to divide the asset will resirita hardship to him or heHaldemann treatedike one when dividing the marital estate. GarcedBarceau2000 WIApp
v. Haldemann145 Ws. 2d 296426 N.W2d 107(Ct. App. 1988). 7,232 Ws. 2d 1 606 N.W2d 268 98-3241
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767.61 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 38

If property has no fair market value, the caaminot place an independent valueonespouse has mismanageddissipated assets. Depending on the circumstances
uponit, and itshould not be included in the marital estate. A state empfogie’  of the case, ongpouses failure to pay tax debts can be considered the mismanage
leaveaccount has no fair market value as it has no cash value and is not transferat#ator dissipation of assets and therefore maritedte. Covelli vCovelli, 2006 WI
Preissv. Preiss2000 WI App 185238 Wis. 2d 368617 N.W2d 514 99-3261 App 121,293 Wis. 2d 707718 N.W2d 260 05-1960

Section40.08 (1) does not permit the division of a state empleydsserred com Althougha circuit court may consider substantial gifted assets when ditating
pensation accoun®reiss vPreiss2000 WI App 185238 Ws. 2d 368617 N.W2d  marital estate, it may not divide the marital estate to work a de facto splitting of those
514, 99-3261 assetsvhere there is no hardship. While substantial assets not subject to division by

Whena farm that a divorcing couple did not own but had lived on for the first k8e court is a factor to be considered in departiogn equal division of property
yearsof their marriage was gifted to one spouse and the couple divorced shorly thgfgjersub. (3), sub. (3) begins with the presumption that the marital estate should be
after, the trial court erred when it determined the farmcrease in value after the gift evenlydivided. Absent some special circumstances demonstrating that some unfair
L%Slglteegfégcrﬂttsh& gogﬁomtt{]hee%ﬂ:ﬂé’g\t’gﬁrzglg \éV;Itg?létt ?grntﬂg‘?rr]ggé‘i’;g‘?;he;fh%esmouId result from equal divisiohe presumption should stand. Grumbeck v

ou throughou i y i in valugg rymbeck 2006 WI App 215296 Wis. 2d 61, 723 N.W 2d 778 05-2512
Richmondv. Richmond,2002 WI App 25250 Ws. 2d 647640 N.W2d 220 The court did not erin awarding maintenance out of the proceeds of a covenant
01-1064 hare of iabl ) notto compete that arose from the sale of shares already to be a gift, and not subject

In agreeing to accept a percentage s ar%o a vfana e %sset ina p&;ﬂert)elnt, to property division under sub. (2). The payments were in exchange for a service to
apartyagrees to assume a proportionate share of any subsequent gains or Osseﬁéfé@rformedrefraining from doing business in a way that would be harmful to the

H}W;ﬁegziz l(')%u_'gﬂ%d aylor v Taylor, 2002 Wi App 253258 Ws. 2d 290653 purchasers Grumbeck vGrumbeck2006 WI App 215296 Wis. 2d 61, 723 N.W
A 2d 778 05-2512

An unequal division of an asset basatirely upon an analysis of the parties’ . . g . .
respectivecontributions to the marriage without addressing any of the other statutgry! 1€ ourden of proving that property is non-divisible lies with the pagyiag that
s property is exempfrom division who must establish: 1) the original gifted or

factors applied an incorrect standard of.|&8ub. (3yequires that any deviation from ; . :
the presu?r?ptive equal property division be upo(n )co%sideratiaﬂ ugltutory factors. inheritedstatus of theroperty; and 2) that the character and identity of the property

The court may summarily conclude that certain of the factors are irrelévant, and faSbeen preserved. The identity inquiry addresses whether the gifted or inherited
ureto consider all the statutory factors might be harmless, particularly when the o@§set has been preserved in some present identifiable form and is more afmatter
lookedfactors are only mgmaily relevant or not relevant at all. LeMerd.eMere, ~tracing the asset. The character inquiry examines whether the owning spouse
2003WI 67, 262 Wis. 2d 426663 N.W2d 789 01-2204 |ntendec_to QOnate nc_)n—d|V|S|b_Ie property to the marriage ancoise clearly denoted

The circuit court determination of inequity under sub. (3) (L), as ipitperty ~asdonative intent. Wght v. Wright, 2008 W1 App21, 307 Ws. 2d 156747 N.W2d
division determination under 67.255 [now s. 767.61], is discretionafhe record 690, 06-2111 )
in this case supported a finding that enforcing the parties’ prenuptial agreement wddetainedearnings from a separate asset are usually considered to be aaseettal
inequitable. Krejci vKrejci, 2003 WI App 160266 Ws. 2d 284667 N.W2d 780  However,in the instant case the trial court found tifwt current retained earnings of
02-3376 disputedstock were not income generated, taiher were insurance proceeds from

Whenthere was no dispute that the parties intended to divide the value of pensitrdoss of an asset. When insurance proceeds compensate for the lgsfteof a
equallyas of the time of the divorce, but were not able to identify a legal mechanisssetthey are non—divisible. When insurance proceeds compensate for the loss of
atthe time to do so, the circuit court could impose a constructive trust on the pensionsme they are divisible. Wght v. Wright, 2008 WI App 21307 Ws. 2d 156747
whenthe titled spouse died and the benefits were payable only to the titled spouliiV.2d 690 06-2111
subsequenspouse.Sulzer v Diedrich,2003 WI 90 263 Ws. 2d 496664 N.W2d Comminglingof separate and marital property does atbmatically taint the
641, 02-0036 gifted asset. When it was undisputed thathing has ever been withdrawn from a

A creditor's right to reach property subject to division in a divorce is not-detegifted account, it was very easy trace the original gifted asset, despite the addition
minedby this section but is driven solely by the classification into which the ebligaf a divisible dividend within the account, and the divisible dividend did not taint the
tion falls under s. 766.55Sokaogon Gaming EnterpriseQurda—Dericksor2003  statusof the original gift. Howevemther unaccounted for deposits resulted in the
WI App 167 266 Ws. 2d 453668 N.W2d 736 02-0924 ) _ transmutatiorof the account into a divisible accountrigtit v. Wright, 2008 WI App

Section802.12 (3) (c) cannot limit a circuit cowrthower to consider the equity 21 307 Ws. 2d 156747 N.W2d 690 06-2111
of agreements. Howevetircuit courts must give greater deference to an aibiter Tracingand transmutation principles may be applied to cases that do not involve
awardof a property division under s. 802.13 (3) (c) than they winilather types gitted or inherited propertyTracing can identifisuch property as originally indivis
of agreements. Franke Franke,2004 W1 § 268 Ws. 2d 360674 N.W2d 832 jple, but proof of donative intent can establish that the propetghtity and charac
01-3316 . . - . terchanged, and it was transmuted into divisible joint propértyarticulay when

’fA StOCléIOptIOFI Coﬂ.tfﬁch like amvested pension, is not a mere grafuityt and separateproperty presumed to be indivisible is transmuted through a joint tenancy
enforceablecontract right. It is an economic resource, comparahensions an it is efectively transferred to marital propergind tracing does not cause the property

otheremployee benefits, and thagorm of property The trial court did not misuse h C - i 2 ;
its discretion by declining tdivide vested stocks options that had an exercise pri ri\fgé);%g ItZSdoggIgiéss%?éelargggr_t){édg%nt@telnmann.\/Stelnmannzoos
k]

in excess of the current market value of the stock or in valuing the vested portio Pt p ! ] }

stockoptions at the diérence between the market value of the Stock and the exercisd 1IN is nothing more than the exercise of following an asset trail. If an asset,

value. Maritato v Maritato,2004 W1 App 138275 Ws. 2d 252685 N.W2d 379 rcomponent part of an asset, can be traced to a source, the court relies on ether prin

685 N.W2d 379 03-2074 ' ’ ciplesand rules to determine whether the traced asset is divisible or non—divisible.
AlthoughunderPreisssick leave accounts are non—divisible property because th&atthe existence olf subsequently purchased pri?perrt?e:a'ac?]d to income gener

cannotbe sold or transferred and, therefore, have no fair market value, a sick le@tRgiby non—divisible property does not mean that the purchased property is non—

accountdoes have value to the owner and may be a consideration under sub. (Fyfpible. Ratheronce property is transferred from separate property to joint ewner
to justify deviation from an equal property division. SteineBteiner2004 WI App hip, the property becomes part of the marital estate subject to division even if it is
169,276 Ws. 2d 290687 N.W2d 740 03-0931 inheritedproperty generally deemed indivisibl8teinmann vSteinmann2008 WI

In the absence of any expert testimony or other evidence to the cohigazgurt 43, 309 Ws. 2d 29749 N.w2d 14505-1588 o o
may rely on its knowledge and experience to engage in reasonable speculatiohherewere no reasonable grounds for reversing the circuit saietision not to
regardingthe anticipated tax impact on the present value of retirement assets.f Rurdfipcatedebts based on future tax liabilithe exact amount of whickias a matter
v. Rumpf, 2004 WI App 197276 Wis. 2d 606688 N.W2d 699 03-2646 of speculation, based on the lower cauconclusion that the IRS is best qualified

A circuit courts decision on how to divide divisibfgoperty is discretionaryThe — determinewhat amount a divorcing couple owes the IRS. Steinma8teinmann,
applicationof sub. (2) (a) to non-divisible property is not discretionary but involve2008WI 43, 309 Ws. 2d 29749 N.W2d 145 05-1588
bothfact finding and legal questions. The categorization of property as non-divisibldt was within the trial cour$’ discretion whether to include as part of the marital
undersub. (2) (a) does not necessarily dictate how that property will be treated whstatesubject to division stock options earned during the marriage that the trial court
the court divides divisible propertyUnder some circumstances courts may avoidiewed as having no value at the time of divorce because theaesercise the
hardshipor inequities that might result from according property non-divisible statusptionswas greater than the price of the stdhe trial court erroneously exercised
Derrv. Derr, 2005 WI App 63280 Ws. 2d 681696 N.W2d 170 03-2181 its discretion by excluding the options from division because it erroneously viewed

Whena gifted non—divisible asset was used as collateral for a loan used for their potential value as being almost solely a function of what the owner spouse would
benefitof the marriage, both partiegre liable for the debt, and marital funds weredo in his business after the divorce, despiitsr decline in value having been caused
usedto make payments on the debt, the debt was divisible. Putting property at figlgely by the broader economand lagely ignored the fact that the optiowere
by using it as collateral for a marital loan does not create a presumption that the a¥#inedwhile the parties were married. HeppneHeppner2009 W1 App 90319
ing spouse intended to donate part or all of the property tméngage rendering it jis. 2d 237768 N.W2d 261 08-2020
divisible. Derr v Der;, 2005 WI App 63280 Ws. 2d 681696 N.W2d 17003-2181 \yhen valuing a business interest that is part of the marital estate for purposes of
_ Generallya final division of property is fixetbr all ime and is not subject to medi propertydivision, a circuit court shall include the entire value of the salable profes
fication. Section 806.07 is applicable to divorce cases, but permits reopening of flg@nalgoodwill attendant to the business intereBhe circuit court did not double
judgmentsonly in extraordinary circumstances. Post-divorce employatifica  countthe value of professional goodwill when it included the goodwill in the divisible
t'?t?](’ft.a penfstlﬁn, dyears aéter a dlglorce, tTat was _thortgugdh_ly negpt&ate%ﬁtr;dvelw ital estate, and then based a maintenance award on the professionakspouse’
atthe time of the divorce does not compel reopening the divorce judgménile ; o ; o
i 2008 it A 100353 s 24 146800 N 1B 85304 1581 -\ @pecedune camings, A withncome from an ore caring aastne

elaw C0es not require a party PEoSpective divorce 1o take advantage of alyq ime of the property division and is properly considered in determining mainte

opportunityto acquire property that would increase the value of the marital est nce. McReath v McReath 2011 WI 66 335 Ws. 2d 643 800 N.W2d 399
Noblev. Noble,2005 WI App 227287 Wis. 2d 699706 N.W2d 166 04-2933 09—0639 ’ ’ ’

Since it was anticipated, based on testimdngt the payor spouse would sell or A retirement fund must be divided even if unvested atitine of divorce. When

refinancereal estate to make aqgualization payment in the property division, there . “* . f h - -
wasno reason for the court to have considered the tax consequences of the pa P@dlng an unvested fund, the rule is that the trial cowrst consider all the circum

withdrawingthe money fronis IRA to make the payment. That the payor ultimatelptancegnd evaluate the probabiliyat the party who has a contingent right to a pen
choseto raise funds through a method that resulted in significant penalties to himsi? will eventually enjoy that pension. A court may not simply assign a value of zero
washis erroneous exercise of discretion, not the trial cauScheuer.\Scheuer 1o all contingent interests. Derleth@ordova2013 WI App 142352 Wis. 2d 51
2006WI App 38 290 Wis. 2d 250711 N.W.2d 698 04-3162 841N.W.2d 55212-2018

To require a party to share in the debts created by a spausgestified depletion Federalaw precludes a state court from dividing military nondisability retirement
of marital assets would constitute a failure to condiglettotal contribution of each pay pursuant tstate community property laws. McCartyMcCarty 453 U.S. 210
of the partiego the marital estate. Chapter 767 makes recompense available w{id81).

2013-14 Wisconsin Statutes updated through 2015 W is. Act 392 and all Supreme Court Orders ef fective before August 19, 2016.
Published and certified under s. 35.18. Changes ef fective after August 19, 2016 are designated by NOTES. (Published 8-19-16)


http://docs-preview.legis.wisconsin.gov/document/courts/2000%20WI%20App%20185
http://docs-preview.legis.wisconsin.gov/document/courts/238%20Wis.%202d%20368
http://docs-preview.legis.wisconsin.gov/document/courts/617%20N.W.2d%20514
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/99-3261
http://docs-preview.legis.wisconsin.gov/document/courts/2000%20WI%20App%20185
http://docs-preview.legis.wisconsin.gov/document/courts/238%20Wis.%202d%20368
http://docs-preview.legis.wisconsin.gov/document/courts/617%20N.W.2d%20514
http://docs-preview.legis.wisconsin.gov/document/courts/617%20N.W.2d%20514
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/99-3261
http://docs-preview.legis.wisconsin.gov/document/courts/2002%20WI%20App%2025
http://docs-preview.legis.wisconsin.gov/document/courts/250%20Wis.%202d%20647
http://docs-preview.legis.wisconsin.gov/document/courts/640%20N.W.2d%20220
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/01-1064
http://docs-preview.legis.wisconsin.gov/document/courts/2002%20WI%20App%20253
http://docs-preview.legis.wisconsin.gov/document/courts/258%20Wis.%202d%20290
http://docs-preview.legis.wisconsin.gov/document/courts/653%20N.W.2d%20524
http://docs-preview.legis.wisconsin.gov/document/courts/653%20N.W.2d%20524
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/02-0118
http://docs-preview.legis.wisconsin.gov/document/courts/2003%20WI%2067
http://docs-preview.legis.wisconsin.gov/document/courts/262%20Wis.%202d%20426
http://docs-preview.legis.wisconsin.gov/document/courts/663%20N.W.2d%20789
http://docs-preview.legis.wisconsin.gov/document/wisupremecourt/01-2204
http://docs-preview.legis.wisconsin.gov/document/courts/2003%20WI%20App%20160
http://docs-preview.legis.wisconsin.gov/document/courts/266%20Wis.%202d%20284
http://docs-preview.legis.wisconsin.gov/document/courts/667%20N.W.2d%20780
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/02-3376
http://docs-preview.legis.wisconsin.gov/document/courts/2003%20WI%2090
http://docs-preview.legis.wisconsin.gov/document/courts/263%20Wis.%202d%20496
http://docs-preview.legis.wisconsin.gov/document/courts/664%20N.W.2d%20641
http://docs-preview.legis.wisconsin.gov/document/courts/664%20N.W.2d%20641
http://docs-preview.legis.wisconsin.gov/document/wisupremecourt/02-0036
http://docs-preview.legis.wisconsin.gov/document/courts/2003%20WI%20App%20167
http://docs-preview.legis.wisconsin.gov/document/courts/2003%20WI%20App%20167
http://docs-preview.legis.wisconsin.gov/document/courts/266%20Wis.%202d%20453
http://docs-preview.legis.wisconsin.gov/document/courts/668%20N.W.2d%20736
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/02-0924
http://docs-preview.legis.wisconsin.gov/document/courts/2004%20WI%208
http://docs-preview.legis.wisconsin.gov/document/courts/268%20Wis.%202d%20360
http://docs-preview.legis.wisconsin.gov/document/courts/674%20N.W.2d%20832
http://docs-preview.legis.wisconsin.gov/document/wisupremecourt/01-3316
http://docs-preview.legis.wisconsin.gov/document/courts/2004%20WI%20App%20138
http://docs-preview.legis.wisconsin.gov/document/courts/275%20Wis.%202d%20252
http://docs-preview.legis.wisconsin.gov/document/courts/685%20N.W.2d%20379
http://docs-preview.legis.wisconsin.gov/document/courts/685%20N.W.2d%20379
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/03-2074
http://docs-preview.legis.wisconsin.gov/document/courts/2004%20WI%20App%20169
http://docs-preview.legis.wisconsin.gov/document/courts/2004%20WI%20App%20169
http://docs-preview.legis.wisconsin.gov/document/courts/276%20Wis.%202d%20290
http://docs-preview.legis.wisconsin.gov/document/courts/687%20N.W.2d%20740
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/03-0931
http://docs-preview.legis.wisconsin.gov/document/courts/2004%20WI%20App%20197
http://docs-preview.legis.wisconsin.gov/document/courts/276%20Wis.%202d%20606
http://docs-preview.legis.wisconsin.gov/document/courts/688%20N.W.2d%20699
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/03-2646
http://docs-preview.legis.wisconsin.gov/document/courts/2005%20WI%20App%2063
http://docs-preview.legis.wisconsin.gov/document/courts/280%20Wis.%202d%20681
http://docs-preview.legis.wisconsin.gov/document/courts/696%20N.W.2d%20170
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/03-2181
http://docs-preview.legis.wisconsin.gov/document/courts/2005%20WI%20App%2063
http://docs-preview.legis.wisconsin.gov/document/courts/280%20Wis.%202d%20681
http://docs-preview.legis.wisconsin.gov/document/courts/696%20N.W.2d%20170
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/03-2181
http://docs-preview.legis.wisconsin.gov/document/courts/2005%20WI%20App%20100
http://docs-preview.legis.wisconsin.gov/document/courts/282%20Wis.%202d%20746
http://docs-preview.legis.wisconsin.gov/document/courts/699%20N.W.2d%20652
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/04-1231
http://docs-preview.legis.wisconsin.gov/document/courts/2005%20WI%20App%20227
http://docs-preview.legis.wisconsin.gov/document/courts/287%20Wis.%202d%20699
http://docs-preview.legis.wisconsin.gov/document/courts/706%20N.W.2d%20166
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/04-2933
http://docs-preview.legis.wisconsin.gov/document/courts/2006%20WI%20App%2038
http://docs-preview.legis.wisconsin.gov/document/courts/290%20Wis.%202d%20250
http://docs-preview.legis.wisconsin.gov/document/courts/711%20N.W.2d%20698
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/04-3162
http://docs-preview.legis.wisconsin.gov/document/courts/2006%20WI%20App%20121
http://docs-preview.legis.wisconsin.gov/document/courts/2006%20WI%20App%20121
http://docs-preview.legis.wisconsin.gov/document/courts/293%20Wis.%202d%20707
http://docs-preview.legis.wisconsin.gov/document/courts/718%20N.W.2d%20260
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/05-1960
http://docs-preview.legis.wisconsin.gov/document/courts/2006%20WI%20App%20215
http://docs-preview.legis.wisconsin.gov/document/courts/296%20Wis.%202d%20611
http://docs-preview.legis.wisconsin.gov/document/courts/723%20N.W.%202d%20778
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/05-2512
http://docs-preview.legis.wisconsin.gov/document/courts/2006%20WI%20App%20215
http://docs-preview.legis.wisconsin.gov/document/courts/296%20Wis.%202d%20611
http://docs-preview.legis.wisconsin.gov/document/courts/723%20N.W.%202d%20778
http://docs-preview.legis.wisconsin.gov/document/courts/723%20N.W.%202d%20778
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/05-2512
http://docs-preview.legis.wisconsin.gov/document/courts/2008%20WI%20App%2021
http://docs-preview.legis.wisconsin.gov/document/courts/307%20Wis.%202d%20156
http://docs-preview.legis.wisconsin.gov/document/courts/747%20N.W.2d%20690
http://docs-preview.legis.wisconsin.gov/document/courts/747%20N.W.2d%20690
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/06-2111
http://docs-preview.legis.wisconsin.gov/document/courts/2008%20WI%20App%2021
http://docs-preview.legis.wisconsin.gov/document/courts/307%20Wis.%202d%20156
http://docs-preview.legis.wisconsin.gov/document/courts/747%20N.W.2d%20690
http://docs-preview.legis.wisconsin.gov/document/courts/747%20N.W.2d%20690
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/06-2111
http://docs-preview.legis.wisconsin.gov/document/courts/2008%20WI%20App%2021
http://docs-preview.legis.wisconsin.gov/document/courts/2008%20WI%20App%2021
http://docs-preview.legis.wisconsin.gov/document/courts/307%20Wis.%202d%20156
http://docs-preview.legis.wisconsin.gov/document/courts/747%20N.W.2d%20690
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/06-2111
http://docs-preview.legis.wisconsin.gov/document/courts/2008%20WI%2043
http://docs-preview.legis.wisconsin.gov/document/courts/2008%20WI%2043
http://docs-preview.legis.wisconsin.gov/document/courts/309%20Wis.%202d%2029
http://docs-preview.legis.wisconsin.gov/document/courts/749%20N.W.2d%20145
http://docs-preview.legis.wisconsin.gov/document/wisupremecourt/05-1588
http://docs-preview.legis.wisconsin.gov/document/courts/2008%20WI%2043
http://docs-preview.legis.wisconsin.gov/document/courts/2008%20WI%2043
http://docs-preview.legis.wisconsin.gov/document/courts/309%20Wis.%202d%2029
http://docs-preview.legis.wisconsin.gov/document/courts/749%20N.W.2d%20145
http://docs-preview.legis.wisconsin.gov/document/wisupremecourt/05-1588
http://docs-preview.legis.wisconsin.gov/document/courts/2008%20WI%2043
http://docs-preview.legis.wisconsin.gov/document/courts/309%20Wis.%202d%2029
http://docs-preview.legis.wisconsin.gov/document/courts/749%20N.W.2d%20145
http://docs-preview.legis.wisconsin.gov/document/wisupremecourt/05-1588
http://docs-preview.legis.wisconsin.gov/document/courts/2009%20WI%20App%2090
http://docs-preview.legis.wisconsin.gov/document/courts/319%20Wis.%202d%20237
http://docs-preview.legis.wisconsin.gov/document/courts/319%20Wis.%202d%20237
http://docs-preview.legis.wisconsin.gov/document/courts/768%20N.W.2d%20261
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/08-2020
http://docs-preview.legis.wisconsin.gov/document/courts/2011%20WI%2066
http://docs-preview.legis.wisconsin.gov/document/courts/335%20Wis.%202d%20643
http://docs-preview.legis.wisconsin.gov/document/courts/800%20N.W.2d%20399
http://docs-preview.legis.wisconsin.gov/document/wisupremecourt/09-0639
http://docs-preview.legis.wisconsin.gov/document/courts/2013%20WI%20App%20142
http://docs-preview.legis.wisconsin.gov/document/courts/352%20Wis.%202d%2051
http://docs-preview.legis.wisconsin.gov/document/courts/841%20N.W.2d%20552
http://docs-preview.legis.wisconsin.gov/document/wicourtofappeals/12-2018
http://docs-preview.legis.wisconsin.gov/document/courts/453%20U.S.%20210

Updated2013-14 Wik. Stats. Published and certified under s. 35.18. August 19, 2016.

39 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.73

An insureds beneficiary designation under servicersegroup lifeinsurance  767.71 Reconciling percentage—expressed support

policy prevailed over a constructive trust imposed by a state court. Ridgeway, ; :
Ridgeway454 U.S. 461981). ofders. (1) REQUESTFORDETERMINATION. (a) In this section,

ERISAdid not preempt a Wconsin court order awarding a spouse 1/2 of a benefiSUppOrtorder” means an order for child support Unde_r thischap
ciary’'sinterest in a pension. Savings and Profit Sharing Fund of Sears Employt@sor $.948.22 (7) an order for family support under this chapter

v. Gago,717 F2d 1038(1983). : ; ; ;
Dilemmav. Paradox: ¥luation of aradvanced degree upon dissolution of a—marOr a stipulation approved by the court for child support under this

riage. Loeb and McCann, 66 MLR 495 (1983). chapter.

The recognition and valuation of professiogaiodwill in the marital estate. 66  (b) If a support order is or has been expressed as a percentage
MI_EFrewi?:chéld?:Iié of a closely held corporation at the timeéigbrce: What role will of parental income, a parliylcluding the state or a county child
Wisconsin'smarital property act play? Podell, 69 MLR 82 (1985). supportagency under §9.53 (5)if the state is a real party in inter

No—faultdivorce: TBx consequences of support, maintenance and preeitey estunder $.767.205(2) (a) may request a determination under
ment. Case, 1977 WBB1L this section of the amount due under the ard&he court may

Prenuptial and postnuptial agreements. Loeb, WBB March 1981. determinethe amountiue and, if ordered by the court, the county

Drafting enforceable marital agreements. Garczynski. WBB Sept. 1986.

The marital property act does not changest®nsins divorce law Weisberger. child support agency shall reconcile the amount due with pay
87.

WBB May 19 mentsactually made to determine if an arrearage exists.
Au‘gafgg)utationﬁnding extra property to divide in divorce. Kessl#is. Law (2) NoTicE AND AFFIDAVIT. (a) The party seeking the deter

Divorce Provisions in Opt-out Marital Property Agreements. Rasmusseés. Ina.tlo.nunder this section shall f"? with the. court a notice of rec
Law. April 1994. onciliation of account and aupporting dfdavit. No later than 3

A Decade PosButton v Button Drafting Prenuptial Agreements. Garczynski.businessdays after filing, the party seeking the determination
Wis. Law. July 1999, . . ‘ shallserve the notice andfafavit on all other parties, including

A Primeron Dividing a Military Pension. Halling & Drefahl. & Law Aug. the child support agency if the state is a real party in inteluqst
1999. )
D_V%henbovebirdSBSplitf:_ Divilginglthsv fetir%menzfol\(l)%'smg at Divorce — Properly  sendingthe notice and &élavit by regular mail to théast—known

Ividing Pension bene its. Patel. i aw Oct. . H

WhenLovebirds Split: Dividing the Retirement Nest Egg at Divorce — Dividing&ujdressmowde_d under 876758 (2) pursuant to 5767'70
WisconsinRetirement System Benefits. DennisonisMlaw Oct. 2006. (b) The notice ofeconciliation of account shall include all of

BusinesOwners in Divorce: A Basic OvervievKrimmer Wis. Law June 2008. the foIIowing'
Valuing Retirement Benefits in Divorce. Dennison.isWaw June 2012. ’

Valuing a Business in Divorce. Herman and SwartzBan. 2014. 1. The period of time for which the reconciliation is sought.
. ) . 2. A statement that, unless a party requesisaging no later
767.63 Disposed assets may be subject to division.  In  than20 business days after the date of the notice, the court may

an action decting the family except an action tofafn marriage enteran order determining tremount due under the percentage—

unders.767.001 (1) (a)any asset with a fair market value of $50@ynressedrder and may enterrapayment order that applies if
or more that would be considered part of the estate of either or reconciliation of the amount due with payments naselts
of the parties if owned by either or both of them at the time of thean arrearage.

action an_d thatwas transferr_ed for inadequate consideration, 3. The mailingaddress to which the request for a hearing must
wasted,given awayor otherwise unaccounted for bype of the be delivered or mailed to schedule a hearing under(&)b.

partieswithin one year prior tahe filing of the petition or the (c) The supporting &tiavit shall state the facts supporting a

length of the marriage, whichever is shortex rebuttably pre ; - ) )
sun%edto be propertg subject to division under7§.7.61a¥1(§) is reasonabléasisfor determining the payer income during the

subjectto the disclosure requirement off67.127 Transfers that Periodof time for which the reconciliation is sought. _
resulted in an exchange of assets of substantially equivalent valué3) |FHEARINGHELD. (a) Wthin 10 business days after receiv
neednot be specifically discloseifl those assets are otherwisdNd a timely request for a hearing, the court shall set the matter for

identifiedin the statement of net worth. hearing. The court shall send notice of the date, time, and location
History: 1977 c. 1051979 c. 35s.50, 92 (4} 1979 c. 35%.39; Stats. 1979 s. Of the hearing to the parties by regular mail at their last-known

767.2752005 a. 443.124; Stats. 2005 s. 767.63. o addresses.

20l\lllgl.ntal Waste: Vithin the Eye of the Beholding Court. Gehrig.isWLaw May (b) At the hearing, the court may establish the appropriate

chargeunder the percentage order by determining the anaunt
the payefs income that is subject to the percentage—expressed

SUBCHAPTERVIII order during the period for which reconciliation is sought and
applyingthe ordered percentage to that amount. The court may
ENFORCEMENT entera repayment order that becomeeetve if the reconcilia

tion of the amount due with payments made results in an arrear
767.70 Child support enforcement: notice and service age.
of process. (1) WHEN SATISFIED. In an action under $67.001  (4) |r no HEARING. If NnO party requests a hearing, the court
(1) (i) to enforce or modify a judgment or order with resgect shallreview the supporting ilavit within 60 days of filing. If
child support, due process requirements related to notice and §@& court finds that the didavit contains a reasonable basis for
vice of process are satisfied if the court finds all of the followingfeterminingthe paye's income during the period for which rec

(a) That a diligent ért was made to ascertain the location obnciliationis sought, the court may enter an order determining the
the respondent. amountdue under the percentage—expressed order and may enter

(b) That written notice of the action to the respondent has befepayment order that becometeefive if the reconciliation of
deliveredto the most recent residential addresseoiployer theamount duevith payments made results in an arrearage. The
addressprovidedby the respondent under 7.58 (2)to the courtshall send the order to the parties by regular mail to their
countychild support agency under59.53 (5) last-knownaddresses.

(2) RULES ON LOCATING RESPONDENT. The departmenshall (5) ENFORCEMENT. Any arrearage that exists as a result of the
promulgaterulesspecifying the process that the department wileconciliationof the amount due with payments made may be
useunder sub(1) (a)to ascertain the location of thespondent. enforcedunder ch49 or this chapter
Notwithstandingsub. (1) (b), the process specified in the rules History: 2005 a. 443
shall utilize all reasonable means which the department has- - -4 Delinquent child or family support: suspen -

access,including electronic means, interfacedth other pre  _. : -
o ; . : .~ sion of operating privilege. (1) AUTHORITY TO SUSPEND. (&
grams,and information provided by the postmaster determin In this surl?)sectic?n, Esuppgrt prgly)ment” meansayment ordt(ar)ed

gt crentadtess e respondent. T R e LS
NOTE: 2005 Ws. Act 443contains explanatory notes. port or family support under §.67.225 child support under s.

Cross-reference: See also cHDWD 142 Wis. adm. code. 767.511 family support under §.67.531 revisedchild or family
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767.73 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 40

supportunders.767.59 child support under §67.863 (3)child agesdoes not leave the party at an income below the poverty line
support under 67.85 child support under §67.89 child sup  establishedinder4d2 USC 99042).

port under s767.805 (4, child support under ci¥.69, or child NOTE: Sub. (1f) is shown as affected b§015Wis. Acts 55and 172and as
supportunder s948.22 (7) mergedby the legislative eference bueau under s. 13.92 (2) (i).

(b) If a person fails to pay a support payment that is 90 or more(1M) OBLIGATION CONTINUING. If & party$ current obligation
dayspast due and the court finds that the person has the abilityfd®2y maintenance, child support, spousal support, or family sup
paythe amount ordered, the court may suspend the persee¥ ort terminates but the partyas an arrearage in the payment of
ating privilege, as defined in 840.01 (40) until the person pays ON€Or more of those payments or in the payment offthe annual
all arrearages in full or makes payment arrangements that are '§geivingand disbursing fee, amssignment under sutif) con
isfactoryto the court, except that the suspension period may fiuesin effect, in an amount up to the amount of the assignment
exceed years. If otherwise eligible, the person is eligible for dffforethe partys current obligation terminated, until the arrear
occupationalicense under £43.10at any time. ageis paid in full.

(2) NOTICE OF SUSPENSIONTO DEPARTMENT OF TRANSPORTA (2h) DELAYED WITHHOLDING; FAILURE TO PAY. If & court—
TIoN. If a courtorders suspension of a persoaperating privilege orderedassignment, including the assignment specified under
undersub.(1) (b), thecourt shall notify the department of trans SUP-(1f) for the payment of any arrearages ditgs not require
portation, in the form and manner prescribed by the departmdftmediatelyeffective withholding and a payer fails to make a
The notice to the department shall include the name and laggduiredmaintenance, childupport, spousal support, family sup
known address of the person against whom the support order R9& O annual receiving and disbursing fee payment within 10
enteredertificationby the court that the person has been notifiySafter its due date, within 20 days after the payraehte date
of the entry ofthe support order and that there are arrearagefi§ court or county child support agency undes%53 (S)shall
supportpayments that are 90 or more dagst due, and the placecause the assignment to go |r_1tteef by providing notice of the
wherethearrearages may be paid. The notice shall also state f##§/gnmenin the manner provided under s@) and shall send
the persors operating privilege remains suspended untipire 8 NOtice by regular mail to the last-known address of the payer
sonpays all arrearages in full or makes payment arrangements {3 notice sent tohe payer shall inform the payer that an assign

aresatisfactory to the court, exceptt the suspension period maynentis in efect and that the payer mayithin a 10-day period
notexceed 2 years. afterthe notice is mailed, by motion requadtearing on the issue

(3) NOTICE OF PAYMENT TO DEPARTMENT. If the persorsubse of whether the assignment should remainfeatf The court shall

uentlypays the full amount dfe arrearages or makes paymer}°!d @ hearing requested under this subseatidinin 10 working
grrangyerr)ngnts;hat are satisfactory to theg court, the copur)t/ sh lelysafterthe date of receipt of the request. If at the hearing the

; ; : : tablishes that the assignment is not proper because of a
immediatelynotify the department of transportation of the payP?3Y€'€s ! \ _
mentin the form and manner prescribed by the department. mistakeof fact,the court may direct that the assignment be-with

. ) . . Eith t ithin 1 ki fter the date of
(4) APPLICATIONTO PASTARREARAGES. This section applies to drawn. Either party maywithin 15 working days after the date o

A st fter October 1. 1 dl adecision by a circuit court commissioner under this subsection,
supportarrearages existing on or after October 1, 188ardless ooy review of the decision by the court witirisdiction over the
of whenthe arrearages accrued or when the order or Judgmge ion.

requiringthe payment of support was entered.

(5) RELATIONSHIP TO OTHERREMEDIES. The remedy permitted

g;?gxh's section is in additioto any other remedies authorized o, «,ngtitutes an assignment of all commissions, earnings, sala

o ] ] ries, wages, pension benefits, income continuation insurance
230 . 2008 o yar 99 & BHIL 19992 932 2005 2. 443139140141 panefitsunder $40.62 duty disability benefits under 40.65
benefitsunder ch102 or 108, lottery prizes that are payable in
767.75 Assignment of income for payment obliga- installmentsand other money due or to be due in the future to the

(2m) UNPAID RECEIVING AND DISBURSING FEES; ASSIGNMENT.
a) 1. An obligation to pay unpaid fees under&r.57 (1e) (b)

tions. (1) DeriNITIONS. In this section: departmenbr its designee.
(a) “Employer” includes the state and its political subdivi 2. An obligation to pay unpaid fees under&7.57 (1e) (b)
sions. 2m. constitutes an assignment of all commissions, earnings, sala

(b) “Payment order” means an order for child support undEfS, Wages, pension benefits, income continuation insurance
this chaptey for maintenance payments under767.225 or benefitsunder s40.62 duty disability benefits under 80.65
767.56 for family support undethis chapterfor costs ordered benefltsunder ch102 or 108, lottery prizes that. are payable in
unders.767.805 (4)or 767.89 (3) for support by a spouse undernstallmentsand other money due or to be due in the future to the
s.767.001 (1) (f) or for maintenance payments undef&z.001 clerk of court to whom the fees are owed, or to his or her successor
(1) (g); an order for oobligation to pay the annual receiving and (b) Thecounty child support agency undei58.53 (5)may
disbursingfee under s767.57 (1e) (g)an order for a revision in causean assignment under péa) to go into efect by providing
ajudgment or order with respect to childpport, maintenance, ornotice of the assignment in the manner provided under (Qup.
family support payments under&67.59 a stipulationrapproved andsending a notice byegular mail to the last-known address of
by the court for child support under this chapter; and an doder the payer The notice sent tthe payer shall inform the payer that
child or spousal support entered unde®43.22 (7) anassignmenis in efect and that the payer mayithin a 10—-day
orderconstitutes an assignment of all commissions, earnings, $8¢issue of whether the assignment should remairféctefThe
aries, wages, pension benefits, income continuation insurane@urtshall hold a hearingequested under this paragraph within
benefitsunder s40.62 duty disability benefits under ¢0.65 10 working days after the date of receipt of the request. If at the
benefitsunder ch102 or 108, lottery prizes that are payable inhearingthe payerestablishes that the assignment is not proper
installmentsand other money due or to be due in the future to tReécausef a mistake of fact, the court may direct that the assign
departmenbr its designee. The assignment shall be for a fixédentbe withdrawn. The payer or the county child support agency
sumregardless of whether the court-ordered obligation on whiBy, Within 15 working days after the date of a decision by-a cir
the assignment is basesl expressed in the court order as a pefuit court commissioner under this paragraph, seek review of the
centageof the payeis income, and shall be for an amounfisuf decisionby the court with jurisdiction over the action.
cientto ensurgayment under the ordabligation, or stipulation (2r) NOTICE OF ASSIGNMENT TO INCOME SOURCE. Upon entry
andto pay any arrearagésie at a periodic rate not to exceed 56f each order for child support, maintenance, family suppor, sup
percentof the amount of support due under the grdbligation, portby a spouse, or the annuateiving and disbursing fee, and
or stipulation so long as the addition of the amount toward arreapon approval of each stipulation for child support, unltss
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courtfinds that income withholding is likely to cause the payef this paragraph malge fined not more than $500 and may be
irreparableharm or unless §67.76applies, the court or county requiredto makefull restitution to the aggrieved person, including
child support agency unders9.53 (5)shall provide notice dhe reinstatemenand back payExcept as provided in thigragraph,
assignment by regular mail or by facsimile machine, as defined-@stitutionshall be in accordance with®73.20 An aggrieved
s.134.72 (1) (a)or other electronic means to the last-knowpersonmay apply to thelistrict attorney or to the department for
addressof the person from whom the payer receives or wi#nforcemenbf this paragraph.

receivemoney The notice shall provide that the amount withheld (6m) ConveERSION OF CERTAIN SUPPORT ORDERS TO FIXED

may not exceed the maximum amount that is subject to garnisiount. A county child support agency unde£8.53 (5)may
mentunderl5 USC 1673b) (2). If the department or its designegonverta support amount in an order for income withholding
doesnot receive the money from the person notified, the court giderthis section that is expressed as a percentage of income to
county child support agency under 59.53 (5)shall provide the equivalent sum certain amount for purposes of enforcing a
noticeof the assignment to any other person finom the payer child support order in another state under subthbr VI of ch.
receivesor will receive money Notice under this subsection may;gg. Nothing in this subsection authorizes a change, or may be

be a notice of the court, a copy of the executed assignment, Astruedo change, the support obligation specified in the under
copy of that part of the court order directing payment. lying child support order

(3h) DUTIESOF PERSONRECEIVING ASSIGNMENTNOTICE. A per (7) RECEIPTOFMORETHAN ONENOTICEOFASSIGNMENT. A pek
sonwho receives notice of assignmentder this section or s. sonwho receives more than one noticeassignment under sub.
767.225(1) (L) or767.513 (3por similar laws of another state shall3n) may send all monewithheld to the department or its desig
withhold the amount specified in the notice framy money that nee,whichever is appropriate, in a combined paymaotpmpa
pfersomays to th‘ﬁ]ayeréater thf?n o':le&/veelﬁafter receipt of notiGged hy any information the department or its designee requires.
?o ?ﬁ:lgpr;r;grnttﬁe p(lar;ssonagk?az?l gzrargdethzy;rﬁopﬁﬁglgi%stwgney (7m) CHANGEIN PAYROLL PERIOD. (&) In this subsection, “pay

. . . roll period” has the meaning given in74..63 (5)
departmenbr its designee pin the case of an amouatdered ) o
withheld for health care expenses, to the appropriate health cardP) If after an assignment is infett the payes employer
insurer,provider or plan. Vith each payment setu the depart changests payroll period, or the payer changes employers and the
mentor its designee, the person from whom the payer receivéW emp!oyers payroll period is dferent from the former
moneyshall report to the department or its designee the jsaye#Mployer'spayroll period, the county child support ageneyler
grossincome or other gross amount from which the payment wa$9-53 (5)may, unlessotherwise ordered by a judge, amend the
withheld. Except as provided in suf8m), for each payment sent Withholding assignment or order so that all of the following apply:
to the department or its designee, the person from whom the payerl. The withholding frequencgorresponds to the new payroll
receives money shall receive an amount equal to the perem’ period.
essarydisbursements, néd exceed $3, which shall be deducted 2. The amounts to be withheld reflect #hdjustment to the
from the money to bpaid to the payerSectior241.09does not withholding frequency

apply to assignments under this section. (c) The county child support agency shall provide notice of the

(3m) ASSIGNMENT OF UNEMPLOYMENT COMPENSATION BENE-  amendedwithholding assignment or order by regutaail to the
FITs. Benefits under ci08 may be assigned and withheld 0”'Ypayer’semployer and to the payer
in the manner provided in $08.13 (4) Any order to withhold  History: 1971 c. 10; 1975 c. 945.91 (3) 1975 c. 1991977 ¢. 1051979 c. 32
benefitsunder ch.108 shall be for a fixed sum regardless 053’?%‘355(4) %gzg 807- 19%2&?Ji 5&6{3-81797935537%74-2165331 C-g)é&llgg iggg a. gz

H H H : H 3 a. a. . a. .64 a. a.

whetherthe court-ordered obligation on which the W'thh°|d'”§6, 212,336 1991 a. 2871993 a. 16326, 389, 481; 1995 a. 2%.9130 (4) 1995 a.
orderis based is expressed in the court oedea percentage of the279 404 1997 a. 27191; 1999 a. 92001 a. 1661, 105 2005 a. 443s.11610118
payer’sincome. When money is to be withheld from these bern&87 Stats. 2005 s. 767.73015 a. 55172, s. 13.92 (2) ().

fits, no fee may be deducted from the amount withheld and no fin@CTE: 2005 Ws. Act 443contains explanatory notes. ,
The maximum amount subject to assignment to collect an arrearage is 50 percent

may be levied for failure to withhold the money of the support currently due. A 25 percent wage assignment for current dinpigort
(4) AssIGNMENTPRIORITY. A withholding assignment arder anassignment for arrearages to an additional 12.5 percent of wages. Schnetzer v
; ; P Schnetzerl74 Ws. 2d 458497 N.W2d 772(Ct. App. 1993).
underthis section 0.5'767'225 (1) .(L)or 767'513. (3)’18.3 priority Theassignment under sub. (1) [newb. (1f)] does not require earnings to be with
overany other assignment, garnishment, or similar legal procesgiand therefore is not a garnishment subject to federal restrictions. Caspenter
understate law Mumaw 230 Wis. 2d 384602 N.W2d 536(Ct. App. 1999)98-2874

(6) FAILURE TO COMPLY WITH ASSIGNMENT OBLIGATIONS. (a) At&h%ng:n?ggry wagassignment provisions of this section are constitutional. 68

Exceptas provided in sul§3m), if after receipt of notice of assign
mentthe person from whom the payer receives money fails 87,76 Account transfers. (1) AUTHORITY OF COURT TO
withhold the money or send the money to thepartment or its pequire. If the court determines thatcome withholding under
designeeor the appropriate health care insupgovider or plan g 767 75is inapplicable, indéctive, or insuficient to ensure pay
asprovided in this section or 867.225 (1JL) or767.513 (3)the  mentunderan order or stipulation specified in767.75 (1) or that
person may be proceeded against under the principal action uRg&smewithholding under s767.513 (3)s inapplicable, indéc-
ch.785for contempt of court or may be proceeded againder e or insuficient to ensure payment of child's health care
ch.778and be required to forfeit not less than $50 nor more thag enses,including payment of health insurance premiums,
anamount, if the amount exceeds $50, that is equal to 1 perc@r‘“dperedunder s767.513 the court may require the payer to iden
of the amount not withheld or sent. tify or establish a deposit account, owneavhole or in part by

(b) If an employer who receives an assignment under this sgie payey that allows for periodic transferd funds and to file
tion or s.767.225 (1) (L)or 767.513 (3¥ails to notify the depart with the financial institution at which theccountis located an
mentor its designee within 10 days after an employee is termiuthorizatiorfor transfer from the account to the department or its
nated or otherwise temporarily or permanently leavegesignee.The authorization shall be provided @standard form
employmentthe employer may be proceeded against under tigprovedby the court and shall specify tfieequency and the
principal action under chiz85 for contempt of court. amountof transfer suficient to meet the paykr obligationunder

(c) No employer may use an assignment under this sectiorttoe order or stipulation, as required by the codrhe authoriza
s.767.225 (1) (L)or 767.513 (3)as a basis for the denial oftion shall include the payesr consent for the financial institution
employmento a person, the disclggr of an employee, or any dis or an oficer, employee, or agent of the financial institution te dis
ciplinary action against an employee. An employer who denielseinformation to the court, county child support agency under
employmenbr dischages or disciplines an employee in violatiors. 59.53 (5) department, or departmentlesignee regarding the
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767.76 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 42

accountfor which the payer has executed the authorization for (e) Garnishment under c12
transfer. () For failure to pay childupport or family support, satisfac

(2) TRANSFEROF FUNDSBY FINANCIAL INSTITUTIONS. A finan-  tion under s780.10out of the proceeds of the sale of any ship, boat
cial institution that receives an authorization for transfieder or vessel attached and sold under#s0.
sub.(1) shall transfer the amourds specified in the authorization  (4) INFORMATION ON BOAT OWNERSHIP. Upontherequest of a
or shall transfer the amount available for transfer if at a time edunty, the department of natural resourc#sll provide the
transferthat amount is less than the amount specified in the-auteeuntywith a list of the names and addresses of all of the owners
rization. The financial institutiomay accomplish the transfer byof boats that have a valid certificate of number or registration that
any lawful means, including payment by check, subject to thrsbeen issued by the department und@d$2 The department
termsof the account. Thénancial institution may deduct from shall prepare the list annually before May 31 of each.year
the payets account for each transfer its usual fee for such fundistory: 1971 c. 2201975 c. 40%.4; 1977 c. 1051979 c. 3%s.50, 92 (4) 1979
transfers. If the account is closed or if no funds are available aga}galgg% ;9523‘:.'624;515935’ ;,91891%5‘953 N t?%g%?lgg% ;62731“)51? i Zol.lglgg
time of transfey the financial institution shall notify the county2posa. 443ss.137 239 Stats. 2005 s, 767.72015 a. 373
child support agency under 59.53 (5)or the department or its At court is jL;]stified in reqquing the cr%ati?fn _(IJ_fagrustb to secure thﬁ paa/mm':of

i i i i ithi portmoney when a spouse has a record of Tfailing 1o obey prior court oraers. Foregger
Cesireeiichever 5 apErobiate it 10 deer the dte FE oot L5151 LSRN

: Whenparents each own a 1/2 interest in future proceeds of real estate and the state
(3) PRIORITY OF TRANSFERAUTHORIZATION. An authorization contributes to child support, the court nratorder the custodial parent to pay child

tori oAt supportin the form of an accumulating real estate lien in favdhefstate. State ex
for transfer under sulfl) has priority oveany other authorization *°=% eible.o1 Wis. 2d 394283 N.W2d 427(Ct. App. 1979).

for transfer and over an assignment, garnishment or similar |egajhetrial court had the power to order a parent to look for additional or alternative
procesaunder state law or the laws of another state. employmentor be held in contempt. Proper contempt procedures are discussed.

. Dennisv. Dennis, 117 Wis. 2d 249344 N.W2d 128(1984).
(4) REVOCATION OF TRANSFERAUTHORIZATION. An authoriza Thereis no authority under this sectiongmant credits against arrearages.gfant

tion for transfer under sulfl) may not be revoked except by courh credit requires modification of the judgment under s. 767.32 [now s. 767.59]. Under
order. S.767.32 (1r) [now s. 767.59 (1@]court is without discretion to grant credits against
. e e arrearage$or direct payments made for child support regardless of when the order
(5) AuTHORIZED DISCLOSURE. A financial institution or an wasentered. Douglas County Child SupporEisher200 Wis. 2d 807547 N.W.2d

officer, employee, or agent of a financial institution may disclo$91(Ct. App. 1996)95-1960
informationto the court, county child support agency under
59.53(5), department, or departmentlesignee concerning an

%ﬁﬁ?ﬁggﬁ;ﬂgg a payer hasxecuted an authorization for transfor payment incurred under48.355 (2) (b) 4or (4g) (a) 48.357
' ' e y (5m) (a) 48.363 (2)767.225767.241767.511767.531767.56
(6) LiaBiLity iMMunNITY. No financial institution or dicer, 767.61, 767.71 767.805 (4) 767.85 767.863 (3) 767.89

employeeor agent of dinancial institution is liable to an accountgag 183(4) 938.355 (2) (b) 4or (4 938.357 (5
ownerfor any sum transferred, or fany information disclosed, 938:363523.’ 355 (2) (b) 4or (49) (a) 938.357 (5m) (a)or

in compliance with this section. .
History: 1993 . 4811995 a. 2791997 a. 271999 a. 92001 a. 31, 1052005 . (2) NONCOMPLIANCE; ORDERTO SHOW CAUSE. If a person has
a.443ss.120, 238 Stats. 2005 s. 767.76. incurreda financial obligation and has failed withimesmsonable
time or as ordered by the court to satisfy the obligation, and the
767.77 Enforcement of payment obligations. (1) Der- Wwage assignment proceeding under767.75and the account
NITION. I this section, “payment obligation” means an obligatioffansferunder s767.76are inapplicable, impractical, anfeasi
to pay supportinder s48.355 (2) (b) 4or (4g) (a) 48.357 (5m) ble, the court may on its own initiative, and shall on the application
(), 48.363 (2)938.183 (4)938.355 (2) (b) 4or(4g) (a) 938.357 of the receiving parfyissue an order requiring tpayer to show
(5m) (a), 0r938.363 (2)support or maintenanemder s767.50]  causeat a reasonable time specified in the order why he or she
child support, family support, or maintenance undét63.225 shouldnot be subject to contempt of court underdt
child support under s767.511 maintenance under 67.56 History: 1977 c. 1051979 c. 335.50,.92 (4y1979 c.196 1979 c. 25%.17; Stats.
family support under 167.531 attorney fees under 867.241 ;S_BZ L?;’%?23:%303'5?171697?32%1757;?%38' 27191 1999 2. 1052005 2. 443
child support or a child health care expenses under&7.85 Contemptis an appropriate means to enforce child support arrearages after a child
paternityobligations under §.67.805 (4)767.863 (3)or767.8Q  hasreached majority Griffin v. Reeve141 Ws. 2d 699416 N.W2d 612(1987).

i Whena contemnds liberty interests are at risk, he or shest be given an oppor
supportarrearages under 867.71 or child or spousal support tunity to show the court that the failure to comply with thegpwronditions was not

unders.948.22 (7) willful and intentional. M.H. v C.A.B.163 Ws. 2d 833472 N.W2d 939(Ct. App.
(1m) TERMSOFPAYMENT. The courtnay order that a payment1991)-
obligation be paid in the amounts and attthreesthat it considers

767.78 Enforcement; contempt proceedings. (1) DEeri-
NITION. In this section, “financial obligation” means an obligation

expedient. SUBCHAPTERIX
(2) SecurITYFORPAYMENT. The court may impose liability for
a payment obligation as@hage upon specific real estate of the PATERNITY

obligatedparty or may require thaarty to give stiicient security

for payment. No chge upon real estate idagtive until the order 767.80 Determination of paternity . (1) WHO MAY BRING

or judgment imposing liability or a certified copy of it is recordedcTion or FILE MoTION. The following persons may bring an

in the ofice of the register of deeds in the county in which the reattionor file a motion, including an action orotion for declara

estateis situated. tory judgment, for the purpose of determining the paternity of a
(3) NONCOMPLIANCE; ENFORCEMENT. If a party fails to pay a child or for the purpose of rebutting theesumption of paternity

payment ordered under syfim) or to give security under sub. unders.891.4050r 891.41 (1)

(2), the court may by any appropriate remedy enforce the judg (a) The child.

ment,or the order as if it were a final judgment, including pagt (b) The childs natural mother

duepayment and interest. Appropriate remedies include but aré(c) Unless s767.805 (L)applies, anale presumed to be the

not limited to: _ child’s father under 891.4050r 891.41 (1)
(a) Execution of the order or judgment. (d) A male allegedr alleging himself to be the father of the
(b) Contempt of court under ch85. child.
(c) Money judgment for past due payments. (e) The personal representative of a person specified under
(d) Satisfaction under 811.230f any property attachathder pars.(a) to (d) if that person has died.

ch.811 (f) The legal or physical custodian of the child.
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(g) This state whenever the circumstances specified inpart, legal custodyor physical placement until the maledjudi
767.205(2) (a)apply including the delegated the state as speci catedthe father using the procedure set fartlthis subchapter
fied in sub.(6). excepts.767.805 Except as provided in $%67.805767.85 and

(h) This state as provided under s(@m). 769[.483, thte excllusivle protc%durehfor_eslta?lishmentt Qfﬁth”? sup

; ; : ; ; portobligations, legal custodgr physical placement rights for a

769.)497?1u)a(rg)|gagr%%g?§;n5appomted for the child undei&s235 ma_llev_vho is not presumed the chidather under s891.41 (1)

() A parent of a person listed under.gai, (c) or (d), if the adjug |(t:at(:_ct|t|1 e fa thler?r acl;nowltﬁdge? :J n?;};;??thSOS_ (é)or

s Pe ‘ : - R v asubstantially similar law of another state ather is by an
p?re(r;t IS I%ble oris potengauy I&blifc’r mzamtenan(:a child  action under this subchapteexcept s.767.805 or under s.
of a dependent person unded8.90 (1) (a) 2. ~_769.402 No person may waive the use of this procedure. If-a pre
witﬂ()re;r;]) :(grlgj?ﬁgcér;] i;/(\;ltl:\ntdheer {lelsl?% é)f( ;1) ge;glr%r:] tfc())? :?2?282 f#n?)ptignundfer sbS?tl'Alt(ﬁ) exists, a pzarty denying paternity has
> L 49 e burden of rebutting the presumption.

who has filed a declaration gfaternal interest under 48.025 (6) WHICH ATTORNEY REPRESENTSSTATE. (a) The attorney

with respect to the child or a parent of a person who, before Apgk ;

. h i ’ ponsibleor supportenforcement under §9.53 (6) (a)hall
1, 1998, signed and filed statement acknowledging paternity ; ; ys
unders. 69.15 (3) (b) 3with respect to the child. provide the representation for the state secified under s.

i ) ) 767.205(2) (a)in cases brought under this section.
(Im) VENUE. An action under this section may be brought in (b) Theattorney under §9.53 (6) (a)s the only county atter

the county in which the child or the alleged fathesides or is 1oy \who may provide representation when stete delegates its
foundor, if the father is deceased, in which proceedings for PrQuthorityunder sub(1) (g).

bate of his estate have been or could be commenced. (c) The attorney under 59,53 (6) (alor any state attorney act

_(2) CERTAIN AGREEMENTSNOTA BAR TOACTION. Regardlessf o' nder par(b) may not represent the state as specified under s.
its terms, an agreement madfter July 1, 1981, other than anvg7 205(2) (a)in an action under this section and at the same time
agreemenapproved by the couetween an alleged or presumed,; 45 guardian ad litem for trehild or the alleged child of the
fatherand the mother or child, does not bar an action under t Srty.

section. Whenever the court approves an agreement in which one 6m) W The att .
of the parties agrees not to commence an action under this sectioé m) WHENACTION MUSTBE COMMENCED. The attorneylesig

the court shall first determine whether or not the agreement is{]gnég;'rl‘)iehglsfugc(?géas)ti\eall .(;ﬁ.r:]]rg?gﬁt;: :\f(t:élrorneélgd%r trrlllcs;t?%(;
the best interest of thehild. The court shall not approve any-ro ; Withi ving norti

o - . : ; . - 2.2 tion under s.69.03 (15)that no father is named on the birth
vision waiving the right to bring an action under this section if thiton L ; : g . ;
S : ; Certificateof a child who is a resident of the county if paternity has
provisionis contrary to the best interests Of. the child. . not been acknowledged under7§7.805 (1)or a substantially
(3) StAv IF ACTION BEFOREBIRTH. If an action under this sec gimijar Jaw of another state or adjudicated, except in situations

tion is brought before the birth of the child, all proceedings shglqers 69.14 (1 nd(h) and as provided by ttdepartment
be stayed until after the birth, except that service of process, rule: 14 (1) (@and(h provi y P

vice and filing of pleadings, the first appearance and the taking of

L . : 6r) RESPONSIBILITIESOF ATTORNEY UPONREFERRAL. (a2) The
dheposllt(ljonsto preserve testimony may be done before the birth gtftc()rn)ey designated under sut6) (a) who receives g e)ferral
the child.

unders.48.299 (6) (apr938.299 (6) (ayhall do all of the follow
(4) CHILD As PARTY. The child may be a party to any actior}ng: ©) (@p ©) @

underthis section. . . ., 1. Give priority to matters referred unde#8.299 (6) (apr
_ (5) Pemimion. () In this subsectioiany alleged father” g3g 299 (6) (a) including priority in determining whethean
|nc_Iu’desany male whdas engaged in sexual intercourse with thection shouldbe brought under this section and, if the determina
child’s mother during a possible time of conception of the chilgig, is that such an action shouid brought, priority in bringing

(b) An action under this section may be joined with any othgffe action and in establishing the existence or nonexistence of
action for child support and is governed by the procedures-spegiternity.
fied in 5.767.205relating to child support, except that the title of 5 Ag soon as possible, but no later than 30 days after the date

theaction shall be “In re the paternity of A.B.” The petition shalh which the referral is received, notify the court that referred the
statethe name and date of birth of the child if born or that thgatterof one of the following:

motheris pregnant if the child is unborn, the naafi@ny alleged
father whether or not an action by any of the partiedeiermine
the paternity of the child or rebut the presumption of paternity

the child has at any time been commenced, or is pending befi gught. L .
any court, in this state or elsewhere. If a paternity judgment has b. That a determination has been made that an action should

beenrendered, or if a paternity action has been dismissed, the gat P& brought under this section @rsuch a determination has
tion shall state the court thegndered the judgment or dismissed!Ot been made, the approximate date on which a determination
theaction, and the date and the place the judgment was grantélff P& made as to whether such an action should be brought.
known. The petition shall also give notice ofparty’s right to c. That the male designatedsi8.299 (6) (apr938.299 (6)
request genetic test under49.2250r 767.84 (a) has previously been excluded as the father of the child.

(c) Ifamatter is referred under48.299 (6) (apr938.299 (6) 3. If an action is brought under this section, notify the court
(a) to an attorney designated under 6p(a) that attorney shall that referred the matter as soon as possnble ofa judg_ment or order
also include in the petition notification to the court that the mattégterminingthe existence or nonexistence of paternity
wasreferred under £18.299 (6) (apr 938.299 (6) (a) (b) The attorney designated under g@).(a)who receives a

(5m) APPLICABLE PROCEDURE;EXCEPTIONS. Except as pro referralunder s48.299 (7)or 938.299 (7)may bring an action
videdin s5.767.805 767.863 (3)767.85 767.893 (2and(2m), underthis section on behalf of the state and may give pritoity
and769.401 unless a male is presumed the chifdther under s. thereferral and notify the referring court in the same manner as is
891.41(1), is adjudicated the chilsifather either under 867.89 requiredunder par(a) when a matter is referred unden8.299
or by final order or judgment of a court of competent jurisdictioff) (&)or 938.299 (6) (a)
in another state, or has acknowledged himself to be the<hild’ (7) CLerk ToPROVIDEDOCUMENT. The clerk of court shatiro-
fatherunder s767.805 (1)pr asubstantially similar law of another vide without chage to each person bringing an action under this
state,no orderor temporary order may be entered for child-supsection,except to the state under s(b). (g) or (6m), a document

a. The dateon which an action has been brought under this
gfction or the approximate date on which such an action will be
r
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settingforth the percentage standard established by the dep&@7.805 Voluntary acknowledgment of  paternity .

mentunder s49.22 (9)and listing the factors that a court may-con(1) CONCLUSIVE DETERMINATION OF PATERNITY. A statement

siderunder s767.51L (1m) acknowledgingpaternity that is on file withthe state registrar
History: 1979 c. 3521981 c. 265.2202 (20) (m)1983 a. 4471985 a. 291987  unders.69.15 (3) (b) 3after the last day on which a person may

a.27,355399 413 1989 a. 31212 1993 2326 481; 1995 a. 25.9126 (19)1995 : e :
a.68 100, 201 275 404 1997 & 1011999 a. 92001 a. 612005 4. 4438.12, 184, timely rescind the statement, as specified B8s15 (3m)is a con

241; Stats. 2005 s. 767.82007 a. 972009 a. 3212015 a. 8%.12. clusivedetermination, which shall be of the sanfeafas a judg
Cross-reference: See also clDCF 151 Wis. adm. code. ment,of paternity
A paternity proceeding may nbe maintained posthumouslstate of Blum : ;
reich.84 Wis. 2d545 267 N.W2d 870(1978). See also Paternity of N.LBI0 Wis. (1m) MINOR PARENTMAY NOT SIGN. A minor may not sign a
2d 400 411 N.W.2d 144(Ct. App. 1987). statementicknowledging paternity

Underthe facts of the casthe nonbiological father was not equitably estopped (2) RESCISSION OF ACKNOWLEDGMENT. (a) A statement
from denying paternity or child support. Marriage of A. J. N. & J. M1AL Wis. K ledai ity that is filed Wi h' h . d
2d 99, 414 N.W2d 68(Ct. App. 1987). acknowledgingoaternity that is filed with the state registrar under

A posthumous paternity action is allowable if it is brought by the putative fathe6. 69.15 (3) (b) 3may be rescinded as provided i$8.15 (3m)
personakepresentative. Le Fevre Schreiberl67 Ws. 2d 733482 N.Ww2d 904 by a person who signed the statement as a parent of the child who

(1992). . .
A paternity action may not be used to challenge paternity previously decided ﬁa{he SUbJeCt of the statement.

divorceaction. That paternity was not challengedhe divorce is irrelevant if it (b) If a statement acknowledging paternity is timely rescinded

couldhave been litigated. Paternity of Nathad 74 Ws. 2d 352497 N.W2d 740 ; ;
(Ct. App. 1993). as providedn s.69.15 (3m) a court may not enter an order speci

Thefull faith and credit clause of the U.S. Constitution did not bar a petition fied in sub.(4) with res.peCt to thenale th sign.ed.the Statemem
determinepaternity when a paternity decree of another state would have been sutgesthe father of the child unless the male is adjudicated theshild’

to collateral attack in thattate. Paternity of R.L.L176 Ws. 2d 224 N.w.2d (Ct. father usinghe procedures set forth in this subchapﬁmept for

App. 1993). hi N
Becausea child has a right to brirgn independent action for paternity under subt Is section.

(1) (a), if the child was not a party to an earlier paternity action, it would be a violation (3) ACTIONSWHEN PATERNITY ACKNOWLEDGED. (a) Unless the
of the childs due process rights weclude the child from litigating the paternity . . f !
issue. Mayonia M.M. v Kieth N.202 Ws. 2d 460551 N.W2d 34(Ct. App. 1996), . Statemengcknowledging paternity has been rescindedcion

95-2838 affectingthe family concerning custogdghild support or physical
An alleged father has a statutory right to a determination of pateshitearing  placementrights may be brought with respect to persons who,

to determine whether the chitdbest interests would be served by a paternity prq, A A ; 3 ; ;

ceedingis not authorized by statute. Thomas M.Kimberly J.L.207Wis. 2d 388 With respect to a child, Jomtly Slgned afiidd with th_e state regis

558 N.W.2d 897(Ct. App. 1996)96-0697 trar under s69.15 (3) (b) 3as parents of the child a statement
Section893.88, limiting only an action for the establishment of patemitgs not gcknowledgingpaternity

precludea motion for the purpose of determining paternity in a probate proceeding. . . . . - .

DiBenedettov. Jaskolski 2003 WI App 70261 Ws. 2d 723661 N.W2d 869 (b) Except aprovided in s767.407 in an action specified in

01-2189 o ) , ar.(a) the court may appoint a guardian ad litem for the child.
Construingthe discretionary authorityf a personal representative under sub. (1 .
(e)in a way that allows preventing the definitive determinatiomedrs would under (4) ORDERSWHEN PATERNITY ACKNOWLEDGED. In an action

mine the principle that property of intestate deceased persons should d&scerlqndersub_(:g) (a) if the persons who signed and filed the state

kindredof the blood and defeat a cosrtesponsibility under s. 863.23 th@rsons : p : ;
who are the heirs of the decedshiall be determined by the court. DiBenedetto vmemaCknom’IEdglng paternity as parenfsthe child had notice

Jaskolski WI App 70261 Ws. 2d 7 1 N.Wi 1-21 ing, i
kolski2003 0261 Ws. 2d 72366 2d 869 01-2189 of the hearing, the court shall make an order that corafiokthe
In order for gputative biological father to have the necessary foundation for-a C%Ilowing provisions:
stitutionally protected liberty interest in his putative paterrfity must havéaken . .
affirmative steps to assume his parental responsibilities for the child. Randy.A.J. (@) Orders for the legal custody of and periods of physical
Normal. J.2004 Wi 41270 Ws. 2d 384677 N.W2d 63002-0469 placementwith the child, determined in accordance with s.
The competing interests of finality and fairness coalesce whasidering sub. (1) 41
(h) and principles of res judicata. Res judicata and collateral estoppel are foundeZ @IZ :

principlesof fundamental fairness and should not deprive a party of the opportunity ‘b) An order requiring either or both of the parentsdotrib-

to have a full and fair determination of an issue. When the record demonstrated {| . : .
anadijudicated father nevead an opportunity for a full and fair determination of th o the support of any child of the parties who is less fi&an

questionof paternity res judicata should not have barred relief. ShaneeRonnie yearsold, or any child of the partiegho is less than 19 years old

J.2004 W1 App 58271 Ws. 2d 242677 N.W2d 684 03-1228 ; id i i i i ; i
Sub. (1) does not permit a man alleging he is the fathéring a paternity action if the child is pursuing an accredited course of instruction leading

for the sole purpose of establishing paternity of a stillborn so that he may brinfPsthe acquisitiorof a high school diploma or its equivalent, deter
wrongful death action. The proper vehicle for determining parentage is a motionfpinedin accordance with §67.511
thefather undes. 885.23 for a determination of parentage within the pending wrong

ful death action. Shannon E.TAlicia M. V.M. 2007 WI 29299 Ws. 2d 601728 (c) A determination as to whigbarent, if eligible, shall have

N.\éV.%d(??Gt$5—oo77 sator | e the staitat ity act theright to claim the child as an exemption for federalgax
ub.(1) utilizes mandatory language requiring the stateitiate a paternity action

when,as provided in sub. (rgm)pgfatgers r?amegwas listed on thepbirth (:t)tgrtificate.poSes u_nde26 usc 15](0) (1) (B) PG usc 151(C)]’ orasan

Thus, according to thelear language of this statute, the state was obligated to co@Xemptionfor state tax purposes undei7$.07 (8) (b)

mencea paternity action. A presumption of paternity under s. 891.41 does not alleviNOTE: The correct cross—refeence is showrin brackets. Corrective legisla

atethe state of its obligations undarb. (1). State.WRobin M. W 2008 WI App 60 tion is pending.

310Wis. 2d 786750 N.W2d 957 07-1181 _— .
The standard of revievor best-interest determinations in paternity proceedings (d) 1. An order .eStab“Shmg the amounttuf fathe's Ob“ga
requiresthat the appellate court accept the circuit ceufattual findings unless tion to pay or contribute to the reasonable expenses ofittie
clearly erroneousut determine the chilslbest interest de novo. Douglas LArika ) ibi i
B. 2015 WI App 80365 Ws. 2d 257872 N.W2d 357 14-2656 er's pregnancy and the chifdbirth. The amount established may
not exceed one-hatff the total actual and reasonable pregnancy
andbirth expenses. The order also shall specify the sdimtt

767.803 Determination of marital children. If the father hether the fathes i > bel h
andmother ofa nonmarital child enter into a lawful marriage of'9S asto whether the fathes income Is at or below the poverty

amarriage which appeaamd they believe is lawful, except wher. ine establishedinderd2 USC 99072), and shall specify whether

the parental rights of the mother were terminated before eitherqg_rl_odlcpayments are due on the obligation, based on the tather
thesecircumstances, the child becomes a marital child, is entiti@gility to pay or contribute to those expenses.

to a change irbirth certificate under $9.15 (3) (b) and shall 2. Ifthe order does not require periodic payments because the
enjoy all of the rights and privileges of a marital child as if he datherhas no present ability to pay contribute to the expenses,
shehad been born during the marriage of the parents. This secti@court may modify the judgment or order at a later date to
appliesto all cases before, on, or after itéeefive date, but no requireperiodic payments if the father has the ability to pay at that
estatealready vested shall be divestbd this section and ss. time.

765.05t0 765.24and 852.05 The children of all marriages  (e) An order requiring either or both partiepty or contribute
declaredvoid under the law are nevertheless marital children. to the costs of the guardian ad litem fees and other costs.

History: 1979 c. 3255.48, 92 (2) Stats. 1979 s. 765.25979 c. 352Stats. 1979 R :
s.767.60>;11981 c.314.146 1983( a). 4471985 a. 3152005 a. 443.229, Stats. 2005 (f) An order requiring either party to pay or contribute to the

s.767.803. attorney fees of the other party
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(4m) LIABILITY FOR PAST SUPPORT. (a) Subject to par(b), (4) Service. The summons and petiti@hall be served in the
liability for past supporf the child shall be limited to support formannerrovided ins.801.11 (1) (a)or (b) or, notwithstanding s.
the period after the day on which the petition, motion or order 890.001(13), by registered or certified mail, with return receipt
show cause requesting support is filed in the action for suppsignedby the respondent.
undersub.(3) (a) unless a party shows, to the satisfaction of the (5) Forms. The summons shall be in substantially one of the

court, all of the following: following forms:
1. That he or she was induced to delay commencing the actior(a) Mother as petitioner
by any of the following: STATE OF WISCONSIN, CIRCUIT COURT: ....COUNTY

a. Duress or threats.

b. Actions, promises or representations by the offaety In re the Paternity of A. B.
uponwhich the party relied.

. . STATE OF WISCONSIN

c. Actions taken by the other party to evade proceedings d
undersub.(3) (a) an .

2. That, after the inducement ceased to operate, he or she%ia)' (Mother-Petitioner)
not unreasonably delay in commencing the action. Address

(b) In no evenimay liability for past support of the child beCity; State Zip Code File No. ...
imposedfor any period before the birth of the child. , Petitioners

(5) VOIDING DETERMINATION. (@) A determination of paternity ~ VS- SUMMONS
that arisesunder this section may be voided at any time uponga F
motion or petition stating facts that show fraud, duress or a midddress ...(Case Classificationype):.... (Code No.)
take of fact. Except for good cause shown, any oréetered City, State Zip Code
undersub.(4) shall remain in ééct during the pendency of a pro , Respondent
ceedingunder this paragraph.

(b) If a court in a proceeding under fa) determines thahe
maleis not the father of thehild, the court shall vacate any order THE STATE OF WISCONSIN, & the Respondent:
enteredunder sub(4) with respect to the male. The courtorthe 1 vygy have beesued. .... claims that you are the father of
county child support agency under 59.53 (5)shall notify the thechild, .... born on ... (date), in .... (city) (county) (stat&u

stateregistrarin the manner provided in&9.15 (1) (b)toremove  mystappear to answer this claim of paternigpur court appear
themales name as the father of the child from the childith cer  gnceis:

tificate. No paternity action may thereafter be brought against the p5¢e-
malewith respect to the child. ’

(6) AppLicABILITY. (a) This section does not apply unless all
of the following apply_to the statement acknoyvledg gernity: Judge or Circuit Court Commissioner: . . .............

1. The statement is made on a form prescribed by the state e, 44 .
istrarfor use beginning on April 1, 1998. TESSL v

2. The statement was signed and filed on or after 2. If you do not appeathe court will entea default judgment
April 1, 1998. %ndlng you to be the father

3. The statement contains an attestatimuse showing that ___3- If you plan to be represented by an attoryey should

both parties, before signing the statement, received oral and wigntactne egltortneg/j p()jrior tonthe cohappea{an_tl:le listed tabowfe. If
tennotice of the legal consequences of rtghts and responsibili youare unable to fiird an attorngythecourt will appoint one for

tiesarising from and the alternatives to, signing the statement/%Y only upon the genetic tests showing that you are not excluded

(b) Parties who signed and filed a statement acknowledgigggizgegténd the probability of your being the father is less than

paternitybefore April 1, 1998, may sign and file a new statement
that fulfills the requirements under pda). The new statement
supersedeany statement previously filed with the state registr.
andhas the décts specified in this section.

(c) The noticerequirements under 69.15 (3) (b) 3apply to
this section beginning with forms fahe acknowledgment of
paternitythat are prescribed by the state registrar on April 1, 19

4. You are also notified that interference with the custody of
achild is punishable by a fine of up to $10,000 and imprisonment
or up to 3 years and 6 months. Sec®d8.3] stats.

5. The .... County Clerk of Circuit Court is an equal opportu
nity service provider If you need assistance to access services in
ége courts or need material in an alternate format, please .call

History: 1993 a. 4811995 a. 1001997 a. 1911999 a. 92001 a. 1661; 2005 Dated: ...., .... (year)
a. 304 2005 a. 443s.233, 242, Stats. 2005 s. 767.808013 a. 170 Signed..... ....

NOTE: 2005 Wis. Act 443contains explanatory notes. i i

A Michigan Afidavit of Parentage was a conclusive determination of patémity G. H., Clerk of Circuit Court
Wisconsin. The afidavit was not voided under sub. (5) (a) by sttinsin child sup or
port action in which tests found the signer of thiégdalit not tobe the biological Petitioners Attorney

fatherwhen there was no showing of fraud, duress, or a mistake of fact in relation to
the signingof the afidavit. Sub. (5) (b) does not prevent the child from bringing a State Bar No.: ....
paternityaction based on having been unrepresented at the original paternity pro Address:
ceeding. Daniel T W. v. Joni K. W2009 WI App 13315 Ws. 2d181, 762 N.w2d ; T
444,08-0902 City, State Zip Code: ....
Wisconsin’sCustody Placement and Paternity Refokeygislation. Velther Wis. .
Law, Apri 2000, " 1 Refoteg Phone No.: ... -
(b) Alleged father as petitioner

767.813 Summons. (1) Purpost. The summons shalate STATE OF WISCONSIN, CIRCUIT COURT: ....COUNTY
the purpose of the action.
(2) SeNiING. Theprocess shall be signed by the clerk of the )
courtor by the petitionés attorney In re the Paternity of A. B. -
(3) RETURNDATE. Every summons shall specify a return date- D- (Alleged Father—Petitioner)
andtime before the court. The clerk of the court shall set the dgdress
andhour at which the summons is returnable. City, State Zip Code File No. ...
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, Petitioners unableto aford an attorneythe court will appoint one for you
VS. SUMMO NS onlyupon genetic tests showing that you areexafuded as the
E.E fatherand the probability of your being the father is less than 99.0
Address ...(Case Classificationype):.... (Code No.) percent. o )
City, State Zip Code -3 Th_e ... County Clerk of Circuit Court is an equal opportu.
Respondent nity service provider If you need assistance to access services in
! the court or need material in an alternate format, please call .... .
Dated: ...., .... (year)
THE STATE OF WISCONSIN, & the Respondent: Signed:.... ....

1. You have been sued. The petitioner .... claims that he mayG. H., Clerk of Circuit Court
bethe father of the child, .... born on .... (date), in .... (city) (county)

. A . or
t(:sotl‘i:jlﬁtegl.p \F()c‘;l; rrgrl:i ailsp:pear tanswer this claim of paternityyour Petitioners Attorney
DAt .« . o e et State Bar No.: ....
TIM: et Address: ....
ROOM: o et e City, State Zip Code: ....
Judge or Circuit Court Commissioner: . .............. Phone No.: ....
AdArESS.. . (5g) NoTtice. The notice to parties shall be attachedh®

2. If you do not appeathe court will entea default judgment SUmmons. The notice shall be in boldface type and in substan
finding the petitioner .... to be the fathdf you plan to be repre tially the following form:
sentedby an attorneyyou should contact the attorney prior to the NOTICE TO FARTIES
courtappearance listed above. 1. You are a party to a petition for paternité judgment of

3. The .... County Clerk of Circuit Court is an equal opportipaternitylegally designatethe child in the case to be a child of the
nity service provider If you need assistance to access servicesritanfound to be the fatheit creates a legally recognized parent—
the court or need material in an alternate format, please call ..child relationship between the man and the child. It crehees

Dated: ...., .... (year) right of inheritancdor the child, and obligates the man to support
Signed:.... .... the child until the child reaches tlagye of 18, or the age of 19 if
G. H., Clerk of Circuit Court thechild is enrolled full-time in high school or its equivalefhe

failure by either parent to pay court—ordered support is punishable

by imprisonment as a contempt of court or as a criminal violation.
2. A partyto a paternity case has the right to be represented by

anattorney If you are unable to fafrd an attorney and you are a

or
Petitioners Attorney

Address: ... manwho is named as the possible father of a child in a paternity
City, State Zip Code: ... case the court will appoint an attorney for you only if tresults
Phone No.: .... of one ormore genetic tests show that you are not excluded as the
(c) Nonpaent as petitioner fatherand that the statistical probability of your being the father

is less than 99.0 percenin order to determine whether you are
entitledto have an attorney appointed for you, you may call the
following telephone number .... .

STATE OF WISCONSIN, CIRCUIT COUR: ....COUNTY

In re the Paternity of A. B. 3. The petitioner in this case has the burden of proving by a
C. D. (Nonparent-Petitioner) clearand satisfactory preponderarafehe evidence whether the
Address mannamedas the possible father is the fathiElowever if genetic

testsshow that the man named is not excluded as the faiheér

City, State .Z.'p Code File No. .. showthat the statistical probability that the man is the father is
, Petitioners 99.0percent or highethat man is rebuttably presumiedbe the
VS. SUMMONS father.
E.F o 4. You may request genetic tests which witlicate the proba
Address ...(Case Classificationype)..... (Code No.) bility that the man named as the possible father is not the
City, State Zip Code fatherof the child. The court will order genetic tests on a request
, Respondent by you, the state, or any _other paryny person who refuses to
takecourt—-ordered genetic tests may be punisbedontempt of
court.
THE STATE OF WISCONSIN, & the Respondent 5. The following defenses are available in a paternity case:

1. You have been sued. The petitioner .... claims that .... is the(a) The man named as a possible father of the child may claim
mother and .... may be the father of the child, .... born ¢date), thathe was sterile or impotent at the time of conception.

in ... (city) (county) (state). ot must appear to answer this claim  (b) The mother may claim that she, or the man named as a pos

of paternity Your court appearance is: sible father may claim that he, did not have sexual intercourse with
Date: ... the other party during the conceptive perigenerally the period
TiMe: .o 8 to 10 months before the birth of the child).
ROOM: . (c) The mother or the man named as a possible father may
Judge or Circuit Court Commissioner: . .............. claim that another man had sexual intercourse with the mother
AdArESS:. . oot duringthe conceptive period.

2. If you do not appeathe court may enter a default judgment 6. You have the rlgh_t to request a jury trial on the issue of
finding .... to be the fatherlf you plan to be represented by avhetherthe named man is the father
attorney,youshould contact the attorney prior to the court appear 7. If you fail to appear at arstage of the proceeding, inctud
ancelisted above. If you are alleged tothe father and you are ing a scheduled court-ordered genetic test, the court mayaenter
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defaultjudgment finding the maclaimed to be the father as the (7m) WHEN ACTION HAS PRIORITY. The court shall give prier

father. ity to an action brought under 867.80if the petition under s.
8. You must keep the clerk of court and child support agenzg7-80(5) indicates thathe matter was referred unded8.299

informedof your current address at all times. (6) (a) or938.299 (6) (apy a court assigned to exercise jurisdic

(6) DocuMENT. The summons served e respondent shall iOn under chs48 and938
be accompanied by a document, provided Withoutgmmy the (8) PROCEDURESAPPLIC?ABLETO OTI—!ERMATTERSIN ACTION. In
clerk of court, setting forth the percentage standard establishecAlyother matters, paternity proceedings shall be governed by the
the department under 49.22 (9)and listing the factors that a courtProcedures applicable to other actiorfeetfng the family
may consider under §67.51L (1m) History: 1979 c. 3521981 c. 3911983 a. 4471989 a. 2121993 a. 4811995

History: 1979 ¢, 3591981 c. 3141983 a. 4471985 . 201987 2. 27413 SUD. " ROYE 2002 \Ns. Act A4smantans ooy noes. 0 & 16782
Ct. Order 171 Ws. 2d xix (1992);1993a.16,481; 1995 a. 2%6s.7112 7113h 9126 ; ’ . . . N L
(19); 1995 a. 100404, 417- 1997 a. 35191, 250, 1999 a. 92001 a. 61105 2005 A trust_ under SIJ_b. (7) is not restricted to cases in which the cugpadéit is a
a. 443ss.185, 186, 190, 243 244; Stats. 2005 s. 767.813013 a. 170 spendthrift. Paternity Of_ Tkker M.0.189 Ws. 2d 440525 N.W2d 793(Ct. App.

NOTE: 2005 Ws. Act 44300Yntains explanatory notes. éggi)g'zsgee also Paternity ofikker M.0.199 Wis. 2d 186544 N.W2d 417(1996),

767.814 Names on pleadings after paternity —deter- 7g7.83 Right to counsel. (1) GENERALLY. At the pretrial
mined. After paternity is determineloly the court in an action or pearing at the trial, and in any other proceedings in any paternity
proceedingunder this subchapteany papers filed in, anany action, any party may be represented by counsel. If the male
recordsof, the court relating to the action or proceeding may-idepsspondents indigent and the state is the petitioner under s.
tify the parties by name instead of by initials. 767.80(1) (g) the petitioner is represented by a governmentattor
History: 2005 a. 443 neyas provided in s767.80 (8) or the action is commenced on
behalfof the child by an attorney appointed undef6.407(1)

767.815 Enlargement of time in a paternity proceed - . . .
; . : 2 (c), counsekhall be appointed for the respondent as provided in
ing. The time for service of summons and petition undg®%.02 ch. 977, subject tothe limitations under sukf2m), unless the

(St)b"}B ;())?t(ezr)r_lity proceeding may betended as provided in eitherrespondenknowingly and voluntarily waivethe appointment of
) ) counsel.

(1) Goopcause. Upon the pefitionés demonstration of good (2) EXTENT OF APPOINTED ATTORNEY'S REPRESENTATION. An

causethe court may without notice order one additional eo_daé{torne - : p
; - " yappointed under sufil) who is appearing on behalf of
extension for service of the summons and petltlgn. apartyin a paternity action shall represent that paujpject to the
_ (2) REASONABLE GROUNDS;DUE DILIGENCE. Thetime for ser  jimjtations under sub(2m), in all issues and proceedings relating
vice may be extended until the date the summons and petition @f¢ne paternity determination. The appointed attorney may not
actuallyserved, if both of the following apply: representhe party in any proceeding relating to child support,
(a) There are reasonable grounds to believe that before the tigtgal custody periods of physical placement or related issues.
for service undes.801.02 (1)or sub.(1) expired the respondent (2m) WHEN APPOINTEDREPRESENTATIONPROVIDED. Represen
knewthat the mother was pregnant and that the responu@nt tation by an attorney appointed under s(i.shall be provided

bethe father only after the results afny genetic tests have been completed and

(b) Due diligence was exercised in attempttogserve the only if all of the results fail to show that the alleged father is

respondentbefore he was actually served. excludedand fail to give rise to the rebuttable presumption under
History: 1983 a. 4472005 a. 443s.191, 246; Stats. 2005 s. 767.815. s.767.84 (ImYhat the alleged father is the father of the child.

. 3) APPEARANCEBY STATE'S ATTORNEY NOT AFFECTED. This
767.82 Paternity procedures. (1) APPOINTMENT OF @ :
GUARDIAN AD LITEM. (a) Except as provided in pés), the court section does not prevenan attorney responsible for support

. ¢ X ; ._enforcementinder s59.53 (6) (apr any other attorney employed
may appoint a guardian ad litem for the child and shall apjoin A h :
guardianad litem for a minor parent or minor who is alleged to b gd(ra(;\s/.igg.cfﬁggfé?.S57i?é$5gf(r)o(rg)appearmg In any paternity action
aparent in a paternity proceeding unless the minor parent or thgiq,v." 1979 ¢. 3521983 a. 271987 a. 3551989 a. 311993 a16 481 1995

minor alleged to be the parent is represented by an attorney a.27 100,201 404 1997 a. 35191 2005 a. 443s.221, 248 Stats. 2005 s. 767.83.

(b) The court shall appoint a guardian ad litem for the child iFA paternity respondent does not have a constitutionaltagifiective assistance
5.767.407 (1) (apr (c) applies or if the court hawncern that the \‘,’Vlg"gg%el'z ﬁega;fwg,i%g’(“cf gggéfgfgg';_‘a' prosecution. Paternity. & 258
child’s best interest is not being represented.

(2) PresumMPTION. Presumption of paternity shall bem®- 767.84 Genetic tests in paternity actions. (1) WHEN
videdin ss.891.39 891.405and891.41 (1) TESTORDERED;REPORT. (@) The court mayand upon request of a

(2m) CusTODYPENDINGCOURTORDER. If there is ngoresump ~ Party shall, require the child, motheny male for whom there is
tion of paternity under $891.41 (1)or if paternity is acknowl Probablecause to believe that he had sexual intercourse with the

edgedunder s767.805 (1)the mother shall have sole legal-cusmotherduringa possible time of the chikl'conception, or any

tody of the child until the court orders otherwise. malewitnesswho testifies or will testify about his sexual relations
(3) TIME OF CONCEPTIONEVIDENCE. Evidenceas to the time of With Eh? rr:othsr %t fkj)ll possible tflme oflc;otnceptlon tg submit to

conceptionmay be dfered as provided in £91.395 genetclests. Frobable cause or sexual intercourse during-a pos
N D Di hall b q d ided .sibletime of conception may be established by &seaht petition

" (82)4 cIsS;cOeVEthEat Eg%\’igg’) 5e r"" m‘:‘ ng gt(;ttgin:ds I%rtce)\r” thean'gbaiﬁdavit of the childs mother or an alleged fathéled with the
: i ptin > y y be 0 . urt, or after an examination under oath of a party or witness,

daysbefore the trial. No discovery maglicit information relat \,nanthe court determinesat an examination is necessafyie

'n% to r:he shexual tr)elélltlons of fthe mother occurring at any tindgrtjs not required to order a person who has wuter a genetic

otherthan the probable time of conception. testunder s49.225to submit to another test under this paragraph
(5) STATUTE OF LIMITATIONS. The statute of limitations for ynlessa party requests additional tests under &ip.

commencing actions concerning paternity is as provided in S-(b) Thegenetic tests shall be performed by an expert qualified

893.88 ) ) ) asan examiner of genetic markers present on the cells of the spe
(6) ARREST. The respondent in a paternity action may bgific body material to be used for the tests, appointed by the court.

arrestecas provided in $818.02 (6) A report completed and certified by the court-appointed expert
(7) APPOINTMENT OF TRUSTEEOR GUARDIAN. The court may statinggenetic test results and the statistical probabilityhef

appointa trustee or guardian to receive and manage muoaiely allegedfathers paternity based upon the genetic tests is admissi

for the support of a minor child. ble as evidence without expert testimony and may be entered into
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767.84 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 48

the recordat the trial or pretrial hearing if all of the following (7) NoOTICE OF RIGHT TO TESTS. The court shall ensure that all
apply: partiesare aware of their right to request gené&its under this

1. Atleast 10 days before the trial or pretrial hearing, the paf§ction.

; Slagt i £ History: 1979 c. 3521983 a. 4471987 a. 271993 a. 4811995 a. 1001997 a.
ggtseg??ht:teﬁr"en%ort filest with the court and notifies all other par 101 2005 . 4438.210, 211¢ 212 249, 251 Stats, 2005 5. 76784,

Wheninitial blood tests excludetthe alleged father and the state moved for-addi

2. At least10 days before the trial or pretrial hearing, thional tests under sub. (2), the trial court erred in denying the motion and dismissing
department)r county child support agency unde5%8.53 (5)noti— ,tAhe ai%%ré)tjnder sub. (4PRaternity of S. J. K132 Wis. 2d 262392 N.w2d 97(Ct.
. ; p. .
fies the_a"eged father of the results Of_the genet'? te_StS and that echain of custodyor authentication, must be established prior to admission of
may object to the test results by submitting an objectiomriting  evidenceundersub. (1) (b). Patemity of J. S. T35 Ws. 2d 820400 N.W2d 48(Ct.

to the court no later than the day before the hearing. App. 1986). ) _ _ ) )
L. . Whenthe respondent failed to introduce evidence regattimgest, the trial court
3. The alleged fatheafter receiving the notice under subdproperiy barred the respondent from attacking the test during clasiugnent.

2., does not object tthe test results in the manner provided in theaternityof M. J. B.144 Ws. 2d 638425 N.W2d 404(1988).
noticeunder subd2. DNA test results are admissible when the procedures meet the requiréaments

. bloodtests under sub. (1) (b). Paternity of J.L1K1 Ws. 2d 566445 N.W2d 673
(1m) ReBUTTABLE PRESUMPTION. If genetic tests ordered (ct. App. 1989).

underthis section or $49.225show that the alleged father is not If more than one set of blood test results are presented, the sub. (1m) presumption
excludedand that the statistical probability of the alleged féd;her:;’e‘?pggf(’:ﬂi‘fy'gtfhjel\jtztfggs\'lsprgzafz”gi of only one ?}g(scttfe:;geiggf)gg percent
parentagas 99.0 percent or hlghe“he aIIeged father shall be Whenonly one potential father named by the mother is not exclogletbod tests,
rebuttablypresumed to be the chigdparent. sub.(4) does not prevent showing that the mother on several occasions did not name
(2) INDEPENDENTTESTS. The court, upon request by a partﬂgTeﬁyaD?ffﬁ wﬁ‘;&"g’ﬁ?gg ﬂé\?vggnggzgg zﬁﬂ%@fermd' Patemty of
Sha”_ c_)rder that |nplependent test_;te performed by other experts Thatsub. (1m) applies only to children born to a woman while she is married does
qualified as examiners of genetic markers present on the cellsafviolateprinciples of equal protection. Thomas M:Kimberly J.L.207 Ws. 2d

the specific body material to be used for the tests. Additional te§?§ 558 NaW2d|8?7(tCt' App. 199?96‘069(17 - ’ s estab
ifinati mere denial of intercourse, whancess during the conceptive period is esta
performedby other experts of the same qualifications may tﬁghedand no other potential fathers are identified, iiGant torebut the presump

orderedby the court at the request of any party tion under sub. (1m) for purposes of preventing entry of a summary judgment of
(3) NUMBER AND QUALIFICATIONS OFEXPERTS. In all cases, the Paternity. State vMichael J. W210 Ws. 2d 132565 N.W2d 179(Ct. App. 1997),
courtshall determin¢he number and qualifications of the experts. Theterm “statistical probability” in su{lm) means the probability determined

(4) TESTSEXCLUDING PATERNITY; REFUSAL TO SUBMIT TO TEST. by combining the results afl the diferent types of tests performed. Statblichael

. - 1210 Ws. 2d 132565 N.W2d 179(Ct. App. 1997)95-2917
Ge_ne“CteSt result_s exc'_Udmg an alleQEd f_ather as the father of l]hﬁ(genetic test showing another man to be the natural father rebuts the presumption
child are conclusive evidence pbnpaternity and the court shallundgrsub, (1m) and s. 891.41 that the spouse of the shiidther is the fathebut
dismissany paternity action with respect to that alleged fathaquﬂableﬁsmppﬁ: ma>t’_ be emé)l_oyeg to Prfegude rrtebuttang th? Prfﬁumrgl?tn-l mt]?

. H - S~ [ISSUels whether the actions and inactions o e parties advocating tne rebuttal o e
Gene“.CteSt results (?XCIUd.'ng any male W't”e,ss from pOSSIbllr%aritalpresumption were so unfair as to preclude them from overcoming the gublic’
paternityare conclusive evidence of nonpaternity of the male wihterestin the marital presumption based on the results of genetic tests. Randy A. J.
ness. Testimony relating tsexual intercourse or possible sexuat Norma . J2004 Wi 41270 Ws. 2d 384677 N.W2d 630 02-0469
intercourseof the mothemith any person excluded as a possible IF“l’gqgge’e to paternity: Using bload analysis to determine parerkiges. WBS

uly .

father,as aresult of a genetic test, is inadmissible as evidence.
Refusalof aparty to submit to a genetic test shall be disclosed 4¢7 g5 Temporary orders. (1) WHEN REQUIRED. At any
thefag:t finder Refusal to submit to a genetic test ordere.d by tl?ﬁ'neduring the pendency of an action to establish the pateity
courtis a contempt ofhe court for failure to produce evidence, chilq, if genetic tests show that the alleged father is not excluded
unders.767.87 (5) If the action was brought by the ctildhother 5 qihat thestatistical probability of the alleged fatteparentage
but she refuses to submit herseffthe child to genetic tests, thejg gg percenor higher on the motion of a partshe court shall
action shall be dismissed. makean appropriate temporary order for the payment of child
(5) FeesaND cosTs. The fees andosts for genetic tests per supportand may make a temporary order assigning responsibility
formedupon any person listed under s(i.shall be paid foby for and directing the manner of paymenthe childs health care
the county except as follows: expenses.
(a) Except as provided in péb), at the close of the proceeding (2) ConsiDERATIONS. Before makingany temporary order
the court may order either or both parties to reimburse the couniydersub.(1), the court shall considénose factors that the court
if the court finds that they have ficient resources to pay the costds required to consider when granting a final judgment on the same
of the genetic tests. subjectmatter If the court makes a temporary child support order
(b) If 2 or more identical series of genetic tests are perform#htdeviates from the amount of support that would be required
upon the same person, regardlests whether the tests wereby using the percentage standard established bgiehartment
orderedunder this section or 49.2250r 767.863 (2)the court unders.49.22 (9) the court shall comply with the requirements
shallrequire the persorequesting the 2nd or subsequent series ef s.767.51L (1n)
teststo pay for the series in advance, unless the court finds that tHdistory: 1997 a. 1911999 a. 92005 a. 443s.209, 252, Stats. 2005 s. 767.85.
personis indigent.

(6) CALLING CERTAIN WITNESSESNOTICE. Any party calling a 767.853 Paternity hearings and records; confidential -

) > : ity. Any hearing, discovery proceeding or trial relating to pater
malewiness for the purposa testifying that he had sexual inter ity determination shall be closed to any person other than those

coursewith the mother at any possible time of conception sh ; . .
provideall other parties withhe name and address of the witnes(%:gg;Snssgﬁz;ﬁ'%:g;ggeﬂ |Fr)1 rc;cgﬁglgg.ﬁgn)é)r(igc;)rtdﬂ?;tpendlng pro

20 days before the trial or pretrial hearing. If a male witness is pro .
ducedat the hearing for the purpostated in this subsection but () PENDING PROCEEDING. Access to the record of any pending

the party calling the witness failed to provide the 20-day notidoceedinginvolving the paterity of the same child shall be
the court may adjourn the proceeding for the purpose of takin@lfJPWEdto all of the following:

genetictest of the witness prior to hearing the testimony of the wit (&) The childs parents.

nessif the court finds that the party calling the witness acted in (b) The parties to that proceeding and their attorneys or their
goodfaith. authorized representatives.
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49 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.865
(c) If thechild is the subject of a proceeding under4shor (2) OrRDERFORTESTS. If at thefirst appearance it appears from
938 all of the following: asuficient petition or didavit of the childs mother or an alleged
1. The court assigned to exercise jurisdiction under4®s. father or from sworn testimorof the childs mother or an alleged
and938in which the proceeding is pending. fatherthat there is probable cause to believe thatéhilye males
2. The parties to the proceedingder ch48 or938and their Namednas had sexual intercourse with the mother duripgsa
attorneys. sible time ofthe childs conception, the court magr upon the

requesbf any party shall, order any of the named persons to sub
mit to genetic tests. The tests shall be conducted in accordance
- . . - with s.767.84 The court is not required to order a person who has
4. A guardian ad litem for the child and a guardiifitem undergonea genetic test under 49.225to submit to another

for the childs parent. . . . enetictest undetthis subsection unless a party requests-addi
5. Any governmental or social agency involved in the- prcﬁonal tests under 67.84 (2)

ceedingunder ch48 or 938

(2) INFORMATION ACCESSTO DEPARTMENT AND CHILD SUPPORT
AGENCIES. The clerk ofcircuit court shall provide access to th
recordof anypending paternity proceeding to the department
any county child supporagency under £9.53 (5)for purposes

relatedto administering the child and spousapport and estab : : ; - .
; ; : R ot dispute his paternifynay enter a judgment of paternity
lishmentof paternity and medical support liability program undé? History: 1979 . 3521983 . 44%. 34 Stats, 1983 s, 767457987 a. 7%s.

$5.49.22and59.53 (5) regardless of whethéne department or 51361 2137421376 Stats. 1987 s. 767458987 a. 403413 1993 a. 16481: 1995
countychild support agency is a party to the proceeding.  a.1001997 a. 1912001 a. 612005 a. 4435.19510198 254 Stats. 2005 s. 767.863.

(3) PasTPROCEEDINGS. Subject tcs.767.13 a record of a past  NOTE: 2005 Wis. Act 443contains explanatory notes.

. R . . . Beforedismissing a petition without considering the merits, sub. (1m) requires the
proceedingis open to public inspection if all of tHellowing i "court to conduct a hearing to determine the chitdist interestsPaternity of

3. The person undes. 48.09or 938.09who represents the
interestsof the public in the proceeding under éB.or 938

(3) ORDERSIF STATEMENT ON FILE. At thefirst appearance, if
a statement acknowledging paternity unsléd9.15 (3) (b) lor
& that was signed arfiled before April 1, 1998, is on file, the
8[)urtmay enter an orddor child support, legal custody or physi
cal placement and, if the respondeuito filed the statement does

apply: T.R.B.154 Wis. 2d 637454 N.W2d 561(Ct. App. 1990).
(a) Paternity was established in the proceeding. Sub. (1m) is constitutional. The court has an obligation to refusiote blood
. tests if the tests may result in a determination thapénsonalleging his paternity
(b) The record is filed after May 1, 2000. is thenatural father and that determination would not be in the best interest of the chil
(c) The record relates to a post-adjudication issue. dren. Paternity of C.A.S161 Wis. 2d 1015468 N.W2d 719(1991).

The plain language of sul§lm) does not limit the coust'authority to dismiss
paternityactions to cases in which no genetic tests have been perfofinedircuit
courtin this case correctly disregarded the genetic testing upon which a nonspouse
who asserted paternity relied because the testing was not completed pursuant to court
o . o . . order. The court properly ruled that a judicggtermination that the nonspouse was
767.855 Dismissal if adjudication not in child’ s best the childs father would not bi the childs best interest. Stuart S.Heidi R.2015
interest. Except as provided in 867.863(1m), at any time in W! App 19 360 Ws. 2d 388860 N.W2d 53§ 14-1487 N

: . . . X Parentaktatus that rises to the level of a constitutionailytected liberty interest
anaction to este_tbllsthe_ paternity of a child, upon the motion c)fdoesnot rest solely on biological factors, but rafiedependent upon an actuslk
aparty or guardian ad litem, tloeurt or supplemental court com tionshipwith the child where the parent assumes responsibility for the kit
missionerunder s757.675 (2 ay with respect to a male, tional and financial needs. Stuart SHeidiR.2015 WI App 19360 Ws. 2d 388
refuseto order genetic tesgs) iggh;n)étic tests Fr)1ave not yet beRN:W.2d 538 14-1487

. g o g9 y ircuit courts have discretion to dismiss actions without prejudice under this sec
taken,and dismiss the action tfie court or supplemental courttion. Section 767.88 expressly contemplates that circuit courts possess discretion to
commissionedetermines that a judicial determination of whethekismissa paternity action with or without prejudice prior to a trial on the merits- Con

i HAH ; ; uentlys. 767.88 strongly suggests the legislature intended that courts have such
themale is the father of the child is not in the best interest of tR%{’(':retionwhen dismissing actions under this section when the ultimate @sue

child. paternityis similarly not reached. Douglas L.Arika B.2015 WI App 80___ Wis.
History: 1997 a. 1912001 a. 612005 a. 443.202 Stats. 2005 s. 767.855. 2d___, NM2d __ ,14-2656

A court may dismiss an action to establish the paternity of autder this section  |n re Paternity of C.A.S. and C.D.S.: The New Status of Putative Fathers’ Rights
only if the court has not yet ordered the parties to submit to genetic testing. Rapfiisconsin. 1992 WLR 16609.
A.J. v Norma |. J2004 WI 41 270 Ws. 2d 384677 N.W2d 630 02-0469

Parentaktatus that rises to the level of a constitutionaitytected liberty interest
doesnot rest solely on biological factors, but raffiedependent upon an actrele ~ 767.865 Deceased respondent. (1) WHOMAY APPEAR. (a)
tionshipwith the child where the parent assumes responsibility for the kit i i i
tional and financial needs. Stuart SHeidiR.2015 WI App 19360 Wis. 2d 388 The persona.l repre_sentatlvg drth.ere IS no person.al representa
860N.W.2d 538 14-1487 tive, a guardian ad literappointed in accordance with &) may

appearfor a deceased respondent whenever an appearance by the

767.86 Time of first appearance. The first appearance respondenis required. The summons and petition shall be served
unders. 767.863may not be held until 30 daydter service or onthe deceased respondsmiersonal representative or guardian

receiptof the summons and petition unless the parties agree tcaaitem, as the case may be, under&7.813 (4)

earlierdate. (b) If the court determines that it is appropriate, the amart
Hg‘;’gi 2%%857\/35Zﬁfiigac-oiltgﬁ’s(’gx; :;‘aﬁ-)}fﬁmes appointa guardian ad litem for the deceased respondent fer pur

' ' ' posesof par (a). Sectior767.407 (3and(5) applies to the guard
ian ad litem. The guardiaad litem shall represent the interests of
respondents present at a hearing prior lee determination of the deceased respondent. The guardlan_ad litem shall be ecompen
paternity the court shall, at least one timeoaie such hearing, S&tedat a rate that the court determines is reasonable calre
inform the parties of the items in267.813 (5) shallorder the compensation to be paid fritra dec_eased respon

dent'sestate. If the moneys in the estate are ndicgrit to pay

all or part of the compensation, the court may ditesttthe county
of venue pay the compensation. If the court orders a county to pay

shewas married, if a male other than the worsdnisbandlleges e compensation of the guardian ad litem, the amount ordered
thathe, not the husband, is the chiscfathey a party may allege may not exceed the compensatjosid to private attorneys under
thata judicial determination that a male other than the husbandi? 7-08 (4m) () _ o ) _

the father is not in the best interest of the child. If the court or a (2) GENETIC TESTs. If genetic material is available, without
supplementatourt commissioner under&57.675 (2) (gleter unduehardship, from a deceased respondent or a relatitresof
minesthat a judicial determination of whether a male other thaleceasedespondent in an action for paternijgnetic tests shall
the husband is the father is not in the best interest of the child, bwadministered in accordance with76.7.84 There is a rebut
genetictests may be ordered and the action shall be dismissethble presumption that exhumation of the deceassgondens

History: 1979 c. 3521983 a. 4471985 a. 291995 a. 2%.9126(19), 1995 a.
201, 275,404, 1997 a. 80252 1999 a. 92005 a. 443s.222, 253 Stats. 2005 s.
767.853;2007 a. 81

767.863 First appearance. (1) NorTice 10O PARTIES. If the

(1m) PATERNITY ALLEGATION BY MALE OTHER THAN HUSBAND;
WHEN DETERMINATION NOT IN BESTINTERESTOFCHILD. In an action
to establish the paternity of a child who was bora teoman while
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767.865 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 50
bodyto obtain the genetic material for testing is an undue hardsh.148 49.15549.157 or49.159 the natural mother of thehild
underthis subsection. may not be compelled to testify about the paternity of the child if
20lili3stor1y7: O1993 a. 4812005 a. 443s.199, 200, 25510257, Stats. 2005 s. 767.865; it has been determined that the mother has gauase for refusing

&= : to cooperate in establishing paternitypasvided ind2 USC 602
NOTE: 2005 Ws. Act 443contains explanatory notes. (a) (26) (B) and the federal regulatiopsomulgated pursuant to
767.87 Testimony and evidence relating to paternity . this statute, as of July 1, 1981, and pursuant to any pries

(1) GENERALLY. Evidence relating to paternjtwhether given at mulgatedby thedepartment which define good cause in accord
thetrial or the pretrial hearing, may include, but is not limited t@ncewith the federal regulations, as authoribyd2 USC 604a)

(a) Evidence of sexual intercourse between the mother &4§) (B) in efect on July 1, 1981. o
allegedfather at any possible time of conception or evidence of a(b) Nothingin par (a) prevents the state from bringing an
relationshipbetween the mother and alleged father at any tim;é;l.lgtlso;‘(tg d)egg)”glne(ga)te(g;'t%/ %riga(% t(?] 5312 aiség:én(elrg)undef S.

(b) An expert opinion concerning the statistical probability*°-2/{3M -0r{an 1 49 oras. or
of the alleged fathés paternity based upon the duration of thECeiptof benefits under $49.148 49.155 49.157 or 49.159
mother’spregnancy whereevidence other than the testimony of thether may estab

. lish the paternity of the child.

(c) Genetic test results underd8.225 767.84 or 885.23

: (7) CERTAIN TESTIMONY OF PHYSICIAN NOT PRIVILEGED. Testi-
(cm) Genetic test results under8.299 (6) (epr938.299 (6) mony of a physician concerning the medicatumstances of the

(e). p e /ICE _
e - . th diti nch terist f the child
(d) The statistical probability of the alleged fatlsepaternity E,rretﬁ?g z%?griv”eegggh Hon ancharactenistics ot the child upon
basedupon t_helgen_etlc_;ests. . . lati h (8) BuRDEN OF PROOF. The party bringing an action for the
(e) Medical, scientific or genetic evidence relating to the, ,ryoseof determining paternity dor the purpose of declaring
allegedfathers paternity of the child based tests performed by ne honexistence of paternity presumed undeB91.405 or
experts. , , _ 891.41(1) shall have the burden of proving tissues involved by
(f) All other evidence relevant to the issue of paternity of thgearand satisfactory preponderance of the evidence.
child, except as provided in sulg), (2m) and(3). o (9) ARTIFICIAL INSEMINATION; NATURAL FATHER. Where a child
(1m) BIRTH RECORDREQUIRED. If the child was born in this is conceived by artificial insemination, the husband of the mother

state,the petitioner shall present a certified copy of the childof the child at théime of the conception of the child is the natural
birth certificate or a printed copy of thecord from the birth data fatherof the child, as provided in 891.40

baseof the state registrar to the court, so that the court is aware 07(10) RECORD OF MOTHER'S TESTIMONY ADMISSIBLE. A record

whethera name has been inserted on the birth certificatBeas 4t the testimony of the chils'mother relating to the chikdlpater
fatherof the child, at the earliest possible of the following: nity, made as provided under 48.299 (8)or 938.299 (8) is

(2) The initial appearance. admissiblein evidence on the issue of paternity

(b) The pretrial hearing. (11) ReLATED cosTsaDMISSIBLE. Bills for services or articles

(c) The trial. relatedto the pregnangychildbirth or genetic testing may be
(d) Prior to the entry of the judgment under&7.89 admittedinto evidence and are prima facie evidence of the costs

(2) ADMISSIBILITY OF SEXUAL RELATIONS BY MOTHER. Testi- incurred fc;r gUthS%;Vice;BO;z%rzﬁégs('-) 081 c. 353013 o83

; ; ; ; History: 1979 ¢.352 1981 c. 20s. m)1981 c. 35%s.13, 17; 1
mony relating to sexual relations or pos_sﬂsh&?(ual relations of 4,447 1987 a. 4131989 a. 31122 212 1993 a. 305481 1995 & 25,9126 (19)
themother any time other than the possible time of conceptioni@bsa. 77 100, 275 289, 404 1997 a. 27105, 191 252 1999 a. 1852005 a. 443

thechild is inadmissiblén evidence, unlessfefed by the mother ss.207, 258 Stats. 2005 s. 767.82007 a. 20
It is not necessary famn alleged father to produce evidence of who the real father
(2m) ADM',SS|B|L|TY OFCERTA'N MED'QA‘L A'\,‘D G,ENETK:'NFOR' isin order to sustain a verdict of non—paterni8tate vMichael J. W210 Ws. 2d
mATION. Medical and genetic information filegith the depart 132 565 N.w2d 179(Ct. App. 1997)95-2917

mentor the court under €8.425 (1) (ampr (2) is not admissible ) ) .
to prove the paternity of the child. 767.88 Pretrial paternity proceedings. (1) PROCEDURE;

(3) EVIDENCE OF IDENTIFIED MALE NOT UNDER JURISDICTION.  EVIDENCE. A pretrial hearing shall be held before the court or a

Exceptas provided in £67.84 (4)in an actioragainst an alleged SUPPlementakourt commissioner under 857.675 (2) (g) A
father,evidence dered by him with respect t@n identified male '€cordor minutes of the proceeding shall be kept. At the pretrial
who s not subject to the jurisdiction of the court concerning thjgaringthe parties may present and cross-examiitgesses,
male’ssexualintercourse with the mother at or about the presumffduestgenetic tests, and present other evidence relevant to the
tive time of conception of the child is admissible in evidence onfigt€rminatiorof paternity _
afterthe alleged father has undene genetic testind made the ~ (2) COURT EVALUATION AND RECOMMENDATION. On the basis
resultsavailable to the court. of the information produced at the pretrial hearing, the court shall

(4) ImmuniTy. (a) No person may be prosecuted or subjectéty@luatethe probability of determining the existence or nonexis
to any penalty or forfeiture for or on account of any testimony #¢nceof patemity in a trial and shall so advise the parties. On the
evidencegiven relating to the paternity of the child in any pateP@sisof the evaluation, the court may make an appropriate recom
nity proceeding, except for perjury committed in giving the tesfinendationfor settlement to the parties. This recommendation
mony. may include any of the following:

(b) Theimmunity provided under pafa) is subject to the ~ (2) That the action be dismissed with or without prejudice.
restrictionsunder s972.085 (b) That the alleged father voluntarily acknowledge paternity

(5) REFUSALTO TESTIFY ORPRODUCEEVIDENCE. Except as pro  Of the child. _ _
videdin sub.(6), upon refusal of any witness, including a party (€) If the alleged father voluntarily acknowledges paternity of
to testify under oath or produce evidence, the court may order the child, that he agree to the duty of support, the legal custody of
witnessto testify under oath and produeeidence concerning all thechild, periods of physical placement of the child and other mat
relevantfacts. The refusal of a witness, including a witness whigrsas determined to be in the best interestthe child by the
hasimmunity under suk(4), to obey arorder to testify or produce court.
evidenceis a contempt of the court. (3) ACCEPTANCEOF RECOMMENDATION; JUDGMENT. If the pa¥r

(6) WHEN MOTHERNOT COMPELLEDTO TESTIFY. (@) Whenever tiesaccept a recommendation made in accordaritethis see
the state brings the action to determine paternity pursuant totim, judgment shall be entered accordingly
assignmentunder s48.57 (3m) (b) 2or (3n) (b) 2, 48.645 (3) (4) RECOMMENDATION REFUSEDAND NO TESTSTAKEN. If @ party
49.19 (4) (h) 1, or 49.45 (19) or receipt of benefits under s.or the guardian ad litem refuses to accept a recommendation made
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51 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.89

underthis section and genetic tests have not yet been ttien, birth places of the child and the fathére social security numbers

court shall require the appropriatearties to submit to genetic of the mother father and child, and the maiden name of the

tests. After the genetic tests have beaken the court shall make motheron a form designated by the state regisatang with the

an appropriate final recommendation. feeset forth in s69.22 (5) which the clerk of court or county child
(5) FINAL RECOMMENDATION NOT ACCEPTED; TRIAL. If the supportagency shall collect.

guardianad litem or any party refuses to accept any final recom (b) If the clerk ofcourt or county child support agency is

mendationthe action shall be set for trial. unableto collectany of the following fees under pda), the
(6) TERMINATION OFINFORMAL HEARING. The informahearing departmenshall paythe fee and may not require the county or

may be terminated and the action fmttrial if the court finds it countychild support agency teimburse the department for the

unlikely that all parties would acceptracommendation in this COSt:

section. 1. A fee for omitting the fathés name on a birth certificate

History: 1979 c. 3521983 a. 4471987 a. 27Sup. Ct. Orderl41 Ws. 2d xxxix ~ unders.69.15 (3) (a) 1.
(1987);1987 a. 3551993 2481, 1995 a. 1002001 a. 612005 a. 443s.201, 259,

Stats. 2005 s. 767.88. 2. A fee for changing the fatisername on a birth certificate
Judicial Council Note, 1988:This section mandates pretrial hearings in paternitynders. 69.15 (3) (a) 2.
proceedings. Under sub. (6), the informal hearing may be terminatedtdndtrial 3. A fee for inserting the fathemame on a birth certificate

if the judge or family court commissioner finds it unlikely that all parties would
accepta recommendation under this section and simjlariger sub. (5), if the guard Under $69.15 (3) (a) 3.

ian ad litem or any party refusesaocept the final recommendation. This amends (3) CONTENT OF JUDGMENT OR ORDER. A judgment or order
sub. (1), to emphasize that this is an informal hearing before a judge, not a courj i ’

sessionpr before a court commissioner and that, while the hearing may be on € r{ermining paternity shall contairall of the following prowi
record,minutes alone are didient. [Re Order déctive Jan. 1, 1988] sions:

Thetrial court may ordea putative father to take a blood test only after determining i ; ; ;
ata pretrial hearing that paternity probably can be established at trial and that the(a) An adJUdlcatlon of the paternity of the child.

establishmenof paternity is in the best interests of the child. State ex rel. Scottv (b) Orders for thdegal custody of and periods of physical

Slocum,109 Ws. 2d 397326 N.w2d 118 (Ct. App. 1982). _ placementwith the child, determined in accordance with s.
Notwithstanding s. 804.12 (2) (a) 4., the trial court may find a party in civil co| 67.41

temptfor refusing to submit to a blood test. Paternity .&f.T 120 Wis. 2d 328354

N.W.2d 759(Ct. App. 1984). ¢) An order requiring either or both of tharents to contribute
Nothingin this section authorizes orderingrame change in the best interests o{'[ t(h(g support of ;n C}’?”d of the parties V\ti]deSS than 18 vears

thechild in a paternity judgement. Sub. (2) (c) only authorizes a court to make se % pp . y . p . yeal

ment recommendations in pretrigiroceedings if paternity is acknowledged.Old, or any child of the parties who is less than 19 years old if the

B e ovmar s & R hange -5 g 15 pursuing ah accredited courgénsiruction leading to the
actionwithout cbmplying with the procedural requirements for a name change un%ﬂ%qusmon Ofah'gh school dlploma orits equwalent, determined
s.786.36. Paternity of Noah J.I23 Wis. 2d 768590 N.W2d 21(Ct. App. 1998), In accordance with §67.511

97-2353 (d) A determination as to which parent, if eligible, shaive

; ; i ; theright to claim the child as an exemption for federalpgax
767.883 Trial. (1) Two ParTs. The trial shalbe divided into
2 parts, the firspart dealing with the determination of paternitP9S€S u_nﬁlfe26 USC 15X(c) (1) (B) PdG 95’871581(‘32)]' orasan
andthe 2nd part dealing witbhild support, legal custogeriods €Xémptionfor state tax purposes undef7$.07 (8) (b)

. : L NOTE: Th —ref is shown kets. ive legisl
of physical placement, and related issues. The main issue atgt} pendin;correctcross refeence is showrin brackets. Corrective legisla

first part shall be whether the alleged or presumed father is or is(e) 1. An order establishing the amount of the fasheiliga

not the father of the mothiarchild, butf the child was born to the {ion to pay or contribute to the reasonable expenses ofidiie
mother while she was thawful wife of a specified male the prior g5 pregnancy and the chitdbirth. The amount established may
issueof whether the husband was not the father of the child shalf exceed one-hatif the total actual and reasonable pregnancy
be determinedirst, as provided under 891.39 The first part of 4nqpirth expenses. The order also shall specify the sdfimt-
thetrial shall be by jury only if the defendant verbally requestsjgys asto whether the fathés income is at or below the poverty
jury trial either at the initial appearance retrial hearing or jine establishedinder42 USC 99022), and shall specify whether
requestsa jury trial in writing prior to the pretrial hearing. Theperipdicpayments are due on the obligation, based on the father
court may direct and, if requested by either party bet® apjity to pay or contribute to those expenses.

introductionof any testimony in the partybehalf, shall direct the 2. If the order does not require periodic payments because the

jury to find a special verdict as to any of the issues specifitisin s -
section,except that the court shall make all of the findings en{ﬁéhg(;ﬂ?tsrﬂgypﬁi%?f;i?]'gtﬁ/utgg%wgnﬁogﬁrg‘ét:rtgttgeIg?gengg ’to

meratedin s.767.89 (2)to (4). If the mother is deadiecomes A i : s
insane, cannot be found within the jurisdiction, or fails to Corg?uwepenodlc payments if the father has the ability to pay at that
Y

menceor pursue the action, the proceeding does not abate if £ . . . .

of the persons underz67.80 (1)makes a motion to continug&he (f) An order requiring either or both parties to pay or contribute

testimonyof the mother taken at the pretrial hearing may in al{g thecosts of the guardian ad litem fees, genetic tests as provided

suchcase be read in evidence if it is competent, relevant, afd>: 767-84 (5) and other costs. )

material. The issues of child support, custody and visitation, and (9) An order requiring either party to pay or contribute to the

relatedissues shall be determined by the court either immediat@kjorneyfees of the other party

afterthe first part of the trial cat a later hearing before the court.  (3m) CHANGE OF CHILD'S NAME. (@) Upon the request of both

(2) JURY sizE;VERDICT. If a jury is requested under siib), the parentsthe court shall include in the judgment or order determin
jury shall consist of 6 persons\o verdict is valid or received ing paternity an order changing the namethef child to a name
unlessagreed to by at least 5 of the jurors. agreedupon by the parents.
History: 1979 c. 35%.10; Stats. 1979 s. 767.50983 a. 27447, 1987 a. 27355, (b) Except as provided in pga), the court may include ithe

403 1993 a. 4812001 a. 382005 a. 44%s.214m 260, Stats. 2005 s. 767.883. judgmentor order determining paternity an order changing the

DT e o D Bl g hueations meets due. s ;rmameof the childto a surname that consists of the surnames of
both parents separated by a hypheiif oneor both parents have

767.89 Paternity judgment. (1) EFFECTOF JUDGMENTOR Mmorethan one surname, of one of the surnamesifi parent sep

ORDER. A judgment or order of the court determining the existenégatedby a hyphen, if all of the following apply:

or nonexistence of paternity is determinative for all purposes. 1. Only one parent requests that the chilthme be changed,

(2) REPORTTO STATE REGISTRAR. (a) The clerk of court or Or both parents request that the clsildame be changed but each

countychild support agency under39.53 (5)shall file with the parentrequests a diérent name change.

stateregistray within 30 days after the entry of a judgment or order 2. The court finds that such a name change is in thexchédt

determiningpaternity a report showing the names, dates, aridterest.
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767.89 ACTIONS AFFECTING THE FAMILY Updated 13-14Wis. Stats. 52

(c) Section786.36does not apply to a name change under thise pretrial hearing or the date set for thal, the court may enter
subsection. ajudgment for the respondent dismissing the action, omtt®n

(4) LIABILITY FORPASTSUPPORT. (@) Subject to patb), liabil- ~ Of the respondent or upon its own motion.
ity for past support of the child is limited support for the period  (1m) JUDGMENT WHEN MOTHER FAILS TO APPEAR. Notwith
afterthe day on which the petition in the action undé16§.80is  standingsub. (1), a court may enter an order adjudicating the
filed, unless a party shows, to the satisfaction of the court, allafegedfather or male alleging that he is the fathterbe the father

the following: of the child under §167.89if the mother of the child fails to appear

1. That he or she was induced to delay commencing the ac@éithe first appearance, scheduled genetic test, pretrial hearing, or
by any of the following: trial if sufficient evidence exists to establish the male agafer

a. Duress or threats. of t(g? 3h||d- @ Excopt

b. Acti i tati by th oﬂm UDGMENT WHEN RESPONDENTFAILS TO APPEAR. (& Xcep
uponwhigrllotrr]lz’ ppa{g[;/mrsé?ised?r representations by the v asprovided in sub(2m), if a respondent is the alleged father and

ils to appear at the first appearance, schedutedt—ordered

c. Actions taken by the other party to evade paternity prece netictest, pretrial hearing, or trial, tleeurt shall enter an order

ings. e ]
. adjudicatingthe respondent to be the father and appropoiakers
2. That, after the inducement ceased to operate, he or Sheféy‘iupport, legal custoghand physical placement. The orders
not unreasonably delay in commencing the action. ) shallbe either served on the respondent or mailed by regedar
~ (b) In no evenimay liability for past support of the child bejstered, or certified maitp the last—known address of the respon
imposedfor any period before the birth of the child. dent.
(6) OTHER APPLICABLE PROVISIONS. Sections’67.41 767.43 (b) A default judgment may not be entered under (@uif

767.451767.57767.58767.59767.71767.79767.76767.77  thereis more than one person alleged in the petition to be the
and767.78 where applicable, apply to a judgment or order undgjther,unless any of the following applies:

this section. 1. Only one of those persons fails to appeat all of the other
(7) PREPARATION OF FINAL PAPERS. The court may ordehe malerespondents have been excluded as the father
attorneyfor the prevailing party to prepare findingsfact, con 2. The alleged father who fails &ppear has had genetic tests

clusions of law and a judgment for the approval of the court. \nqers, 49.2250r 767.84showing that the alleged father is not

History: 1979 c. 3521983 a. 27192, 447. 1985 a. 291985 a. 315.22; 1987 -t .
a.27 37,355 413 1989 a, 2121991 . 391893 a. 4811995 a. 287115 7116 excludedand that the statistical probability of the alleged fasher

9126(19), 1995 a. 100201, 279, 375, 404 1997 a. 2735, 191; 1999 a. 92001 a. parentages 99.0 percent or higher

16; 2005 a. 3042005 a. 443s.218, 261, Stats. 2005 s. 767.82007 a. 20 i
NOTE: 2005 Wis. Act 443contains explanatory notes. . (Zm) JUDGMENT UPONSTIPULATION. (a) At any time after ser

Determininga fathefs support obligation by applying percentage standards %‘Ce of the Sl’!mmons_ amktition, a requndent who is the alleged
inappropriatevhenthe children live in several households. Paternity of BSW81  fathermay with or without appearance in court and subject to the

Wis. 2d 301 388 N.W2d 615(1986). approvalof the court, in writing acknowledge that he has read and

Regardlessf whether a 15 yeald boys fathering of a child resulted from sexual i i
assaulias defined in criminal lavthe trial court could find that intercourse and-par understandshe notice under §67.813 (SQ)andstlpuIate that he

enthoodwere voluntary for purposes of imposing child support. Whether nonconséatthe father of the child and for child support payments, legal cus
is a defense available to a putafiather in a paternity action has not been determinedody, and physical placement. Theurtmay not approve a stipu

Paternityof J.L.H.149 Ws. 2d 349411 N.W.2d 273(Ct. App. 1989). __lation for child support unless it provides for payment of cilg
Thereis nostatutory authority for an order requiring the mother to repay lying-in . . . .
expensegaid by medical assistance. Paternity of N.L1@6 Ws. 2d 306479 Portdetermined in a manner consistent witi@7.511or 767.89

N.W.2d237(Ct. App. 1991). (c) If the court approves the stipulation, the court shall enter

An order for payment of expert witness fees under sub. (3) is not limited by, i ~ati
814.04(2). Paternity of Ffany B.173 Ws. 2 864496 N.W2d 711 (Ct. App. 1993). ah order adjudicating the respondent to be the father as well as

Summaryjudgment is inappropriate when the presumptive conceptisiod appropriateordersfor support, legal custody and physical ptace
unders. 891.395 does not apiyd there is no evidence establishing the period anent. The orders shall either be served on the respondent or

whenthere is an untested male whom a reasonable fact finder could conclude H i ifi i —
intercoursewith the mother during thgossible conceptive period. Paternity af/T ﬁ?gﬂed by regula,r regISterEd or certified mail to the last-known

lor R.T. 199 Ws. 2d 500544 N.W2d 926(Ct. App. 1996)95-2411 addressf the respondent. The orders shall takectuponentry
A father's lack of knowledge of a chilelexistence and resulting inability to visit if the respondent has so stipulated. If the respondent has not so

gndprovide for the child may not be considered in deviating from the percentage 5.§ﬂpulated,the orders shall takefett 30 days after service 80
ardsfor support. Support in a paternity action must be set exclusive of any marltaa safter the date on which the orders were mailed unless. within
propertylaw principles. Brad Michael L. ee D.210 Ws. 2d 437564 N.W2d 354 y ¢ 1 )

(Ct. App. 1997)94-3050 thattime, the respondent presents to the court evidence of good

A courtdoes not have authority to create a child support obligation directly to
adultchild who has receivedragh school diploma at the time that person commencees%u‘lselvhy the orders should not takdesf.

anaction for support. Roberta Ja WLeroy W 218 Ws. 2d 225578 N.W2d 185 (3) MoTion To REOPEN. A default judgment, or a judgment
(1998),96-2753 i i
Nothingin this section authorizes orderingi@me change in the best interests pronstlpulatlon unless each party appeared personally before the

thechild in apaternity judgement. Although's. 69.15 (1) (a) provides for changirfgPUrt at least one time durin_g t_he proceeding, that is rendered

aname accordingp an order in a paternity action, it does not provide authority tunderthis section and that adjudicates a petsdre the father of

ordera name change in a paternity action without complying wittptbeedural H .

requirementgor a name change under s. 786.B8&ternity of Noah J.M223 Wis. achild may be, reoDenEd' . .

2d 768 590 N.w2d 21(Ct. App. 1998)97-2353 (a) At any time upon motion or petition for good cause shown.
A paternity judgment determines between two parties whovglagsexpenses; it :

doesnot bind creditors who werot parties. Dean Medical Cent8tC. v Conners, (b) qun a motion under 8[_)6'07 . .

2000WI App 202 238 Wis. 2d 636618 N.W2d 194 99-2091 (c) Within one year after the judgment upon motion or petition,

The courts ability toorder payment under sub. (3) (e) is contingent on the Tther,
ability to pay When it is undisputed that the father hasability to pay at the time exceptthat a respondent may not reopen more than one default

of the hearing, the court has no authoritgédhis obligation to pay lying-in expen judgmentor more tharone such stipulated judgment on a particu
ses. Rusk County Department of Health and Human Servicesarson2005 Wi |ar case under this paragraph.
App 37,278 Wis. 2d 638693 N.W2d 318 04-2267

HSS80: New Rules for ChilGupport Obligations. HickeyMs. Law April, 1995. (4) AppeAL. An appeal of alenial of the petition or motion to
Which Came First? The Serial Family Payer Formula. StansidsyLaw April, — reopenshall be to the court of appeals.
1995. History: 1979 c. 3521983 a. 4471987 a. 27403 413 1989 a. 3156, 212 1993
Wisconsin’s Custody Placement and Paternity Reform Legislatiowalther.  a.481 1995 a. 1001997 a. 1912001 a. 612005 a. 443s.203t0 205 262 Stats.
Wis.Law. April 2000. 2005s. 767.893.
NOTE: 2005 Wis. Act 443contains explanatory notes.
767.893 Default and stipulated judgments. (1) Jupc- Therespondent must appear personally under sub. (2) (a). An atoappgar

MENT WHEN PETITIONERFAILS TO APPEAROR IS UNABLE TO PROCEED. ig%?'iégg;’_ﬁc'em' Paternity of Tifany B.173 Ws. 2d 864496 N.w2d 711 (Ct

If a petitionerother than the state, fails to appear and plead on the
dateset forthe pretrial hearing or the date set for the trial or if the67.895 Motion to reopen judgment based on state -
stateis the petitioner and is unable to proceed ordtte set for ment acknowledging paternity . A judgment which adjusli
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53 Updated 13-14Wis. Stats. ACTIONS AFFECTING THE FAMILY 767.895

catesa person to be the father of a child and which was based upon
a statement acknowledging paternity that was signedfited
beforeApril 1, 1998, mayif no trial wasconducted, be reopened
underany of the following circumstances:

(1) At any time upon motion or petition for good cause shown.

(2) Upona motion under 806.07

(3) Within one year after entry of the judgment upon motion
or petition.

History: 1987 a. 4131997 a. 1912005 a. 443.206; Stats. 2005 s. 767.895.
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