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CHAPTER 702
POWERS OF APPOINTMENT

702.02 Definitions. 702.13 Recordinginstruments relating to a power of appointment.
702.03 Manifestationof intent to exercise a power of appointment. 702.15 Disposition when a special power of appointment is unexercised.
702.05 Exercise of a power of appointment. 702.17 Rights of creditors of the donee.

702.07 Power of appointment to be construed as exclusive. 702.19 Matters governed by common law

702.08 Disclaimer of a power of appointment. 702.21 Applicability of chapter

702.09 Release of a power of appointment. 702.22 Applicability of general transfers at death provisions.

702.11 Irrevocability of creation, exercise and release of a power of appointment.

702.02 Definitions. As used in this chapteunless theon  generalpower of appointmergxercisable by will with no gift in

textindicates otherwise: defaultin the creating instrument, a residuary clause or other gen
(1) “Appointee” means the persoto whom an interest is erallanguage in the donesill purporting to dlquse of all of the
appointed. donee’sestate or property operates to exercise the power of

(2) “Creatinginstrument” means the williust agreement, or appointmenin favor of thedonees estate, but in all other cases

otherdocument which creates meserves the power of appeint SUch a clause or language doesin itself manifest an intent to
ment. exercisea power of appointment exercisable by will.

; N . . History: 1997 a. 1882005 a. 2162013 a. 92

(3) “Donee” means the person in whom the power of appoint syp.(1) recognizes that a specific power of appointment requirement creates a pre

mentis created or reserved. sumptionthat the specific reference was intended to prevent inadvertent exercise.
" »” This presumption can be overcome if it can be demonstrated that the donee had

(4) Donor. means the person who createsreserves the knowledgeof and intended to exercise the paweraplewski vShepherd2012 Wi
powerof appointment. App 116, 344 Ws. 2d 440823 N.W2d 523 11-2521

(5) “Generalpower of appointment” means a power exercis . .
ablein favor of the donee, the donee'state, the doneetreditors, 702.05 Exercise of a power of appointment. (1) CApac-
or the creditors of the doneegstate, whether or not it is also exer'TY TO EXERCISEA POWEROF APPOINTMENT. A power of appoint
cisablein favor of others. A power to appoint to gugrson or a Mentcan be exercised only by a person who would haveshee
powerof appointment that is not expressly restricted appmin ity to transfer the property covered by the power of appointment.
teesmay be exercised in favor of the donee or the dsmeeditors (2) KIND OF INSTRUMENT AND FORMALITIES OF EXECUTION. A
if exercisable during lifetime, and in favor of thenees estate or doneecan exercise a power of appointment only by an instrument
the creditors of the donegestate if exercisable by will. which meets the intent of the donor as to kind of instruraent

(6) “Powerof appointmentineans a power to appoint legal oformalitiesof execution. If the power of appointment is exercis
equitableinterests in real or personal propertpA power of ableby will, this means a will executed with the formalities neces
appointments created or reserved by a person having propeggryfor avalid will. A written instrument signed by the donee is
subject to his or her disposition which enables the donee of g#ficientif the donor fails to require any additional formalities or
powerof appointment to designate, within such limits as may fils to indicate a will, but if the power of appointment is to appoint
prescribedthe transferees of the property or the shares or tingerestsin land, it carbe exercised only by an instrument exe
interestsin which it shall be received. A power of appointmertutedwith suficient formalities for that purpose.
doesnot include a power of sale, a power of attoymegyower of  (3) ConseNTOF 3RD PERSONS. When the consent of the donor
revocation, or a power exercisable by a trustee, a directing pagkyof any other person is required by the donor for the exercise of
asdefined in s701.0103 (7)another fiduciary in his or her filu a power of appointment, such consemist be expressed in the
ciary capacity or a trust protectpas defined in §701.0103 (31) creatinginstrument exercising the power of appointmenin a

(7) “Special power of appointment” means a power oeparatevritten instrument, signed in either case by the persons

appointmenthat is not a general power of appointment. whose consent is required. If any person whose consent is
History: 1971 c. 661983 a. 1891993 a. 4862013 a. 9%s.302t0 310, Stats.  required dies or becomes legally incapable of consenting, the
2013s. 702.02. powerof appointment may be exercised by the donee without the

consent of that person unless the donor has manifested a contrary
intentin the creating instrument.

(4) POWER OF APPOINTMENT VESTED IN 2 OR MORE DONEES.
Unlessthe donor manifests a contrary intent, when a power of
gppointmenis vested in 2 or more persons, all must unite in its
its source, the donts intention in requiring the reference is-pre€Xercisebut if one or more of the donees dies, becomes incapable
sumedto be to prevent an inadvertent exercise of the powergffexermsmg the power of appointment, or renounces, releases, or

appointment. Extrinsic evidence, as defined ir8§4.01 (1)may disclaimsthe power of appointment, the poweragfpointment
beused to construe the intent. may be exercised by the others.

(2) In the case of other powers of appointment, a creating (5) PRESUMPTION OF NONEXERCISE OF A POWER OF APPOINT-
instrumentmanifests an intent to exercise the poweagfoing  MENT. A personal representative, trustee, or other fiduciary who
mentif the creating instrument purports to transfer an interestijfldsproperty subject to a power of appointment raelninister
transfer except by virtue ofthe power of appointment, eventhe personal representative, trustee, or other fiduciary has no
thoughthe power of appointment is not recited or referred to in tR@tice of the existence of any of the following within 6 months
creatinginstrumentor if the creating instrument either expressijfter the death of the donee of the power of appointment:
or by necessary implication from its wording interpreted in light (a) A document purporting to be a will of the donee of the
of the circumstances surrounding its drafting and execution mgmower of appointment if the power of appointmeneigercisable
festsan intent to exercise the power of appointmenthdfe is a by a will.

702.03 Manifestation of intent to exercise a power of
appointment. (1) Unless the person whexecuted it had a cen
trary intention, if a creating instrument creates a powappbint
mentthat expresslyequires that the power of appointment b
exercisedyy any type of reference to the power of appointment
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~ (b) Some othedocumentation of the donee purporting to exer (d) A release.
cise the power of appointment if the power of appointment is exer (2) If a power of appointment is exercised by a will, a certified

cisableother than by a will. copy of the will and of the certificate of probate thereof rbay
History: 1971 c. 661977 c. 3092005 a. 2532013 a. 92 recorded
A warranty deed grants a present fee simple interest. A purported reservation of. A .

a power of appointment in a warranty deed isfewtive. Powers may be reserved istory: 1971 c. 41s.11,1977 c. 3092013 a. 92

and a lesser interests granted, but not by warranty deed. Lucanatiaveli, 2000 . . . .

WI App 133 237 Ws. 2d 487614 N.W2d 6Q 99-1679 702.15 Disposition when a special power of appoint -

. ment is unexercised. If the doneeof a special power of
702.07 Power of appointment to be construed as  appointmentfails to exercise éctively the special power of
exclusive. The donee of any power of appointment may appoighpointment,the interests which might have been appointed

thewhole or any part of the appointive assets to any one or mgigjerthe special power of appointment pass in one ofiew-
of the permissible appointees and exclude others, except toiﬂqi\/vays:

extentthat the donor specifies either a minimum share or amoun 1) If the creating instrument contains ampress gift in
to be appointed to each permissible appointee or to designajg, ult,then in accordance with the terms of such gift.

appointeesgr a maximum share or amount appointable to any one(z) If the creating instrumentontains no express gift in

or more appointees. P LY I
History: 2%?3 a. 92 defaultand does not clearly indicate that the permissipleoin

teesare to take only if the donee exercises the special power of
702.08 Disclaimer of a power of appointment. The appo_intmentthen to the permi_ssible app_ointees equblly if the
doneeof any power of appointment may disclaim all or part of thgpecialpower of appointment is to appoint among a class such as
powerof appointment as provided unde760.270r 854.13 “relatives,” “issue,” or “heirs,” then to those persons who would
History: 1977 c. 3091997 a. 1882005 a. 2162013 a. 92 have taken had there been an express gift to the described class.
. (3) (a) Except as provided in pdb), if the creating instru
702.09 Release of a power of appointment. ~ (1) Unless mentcontains no express gift in default and clearly indicates that
the creating instrument expressfyovides that the power of the permissible appointees are to take only if the donee exercises

appointmentcannot be released or expressly restricts the timge special power of appointment, then by reversion to the donor
manner,or scopeof release, the donee of any power of appoingy the donois estate.

mentmay do any of the following: (b) If the creating instrument expressly states that there is no
(a) At any time completely release the dosepower of yeyersionin the donarthen anylanguage in the creating instru

appointment. mentindicating or stating that the permissible appointeescare
(b) At any time or times releasiee donees power of appoint takeonly if the donee exercises the special power of appointment

mentin any one or more of the following respects: is to bedisregarded and the interests shall pass in accordance with

1. As to the whole or any part of the property which is subjestib.(2).
thereto. History: 1993 a. 4862013 a. 92

2. As to any one or more persons or objemtslasses of per §.02-17 Rights of creditors of the donee. (1) GENERAL

igrésbcl)gobjects, in whose favor such power of appointment is ex OLICY: GENERAL POWEROF APPOINTMENT. If the donee has a gen
i L eral power of appointment, any interest whitfe donee has

3. So as to limit in any other respect the exterdr manner ,,werto appoint ohas appointed is to be treated as property of
in which the power of appointment may be exercised. the donee for purposes of satisfying claims of the deraretli

(2) A release mape efected, either with or without consider tors, as provided in this section.
ation, by written instrument signed by the donee and delivered. (2) DURING LIFETIME OF THE DONEE. If the donee has an unex

(3) Delivery of a release may be accomplished in any of th&cisedgeneral power of appointment, ateh presently exercise
following manners, but this subsection is permissive and dOESﬂ@generm power of appoin[ment in favor of the donee or the
precludea determination that a release has been delivesmmhie  donee’screditors, any creditor of the donee may by appropriate
othermanner: proceedingseach any interest which the donee could appoint, to

(a) Delivery to any person specified in the creating instrumete extent that the doneeindividual assets are infiafent to sat

(b) Delivery to a trustee or to one of several trustees of iy the creditois claim. Such an interest is to be treated as-prop
propertyto which the power of appointment relates, or filing witierty of the donee within cf816. If the donee has exercised such
the court having jurisdiction over the trust. a general powerof appointment, the creditor can reach the

(c) Delivery to any person, other than the donee, who could gapointednterests to theame extent that under the law relating

adverselyaffiected by an exercise of the power of appointment© fraudulent conveyances the creditor could reach property

which the donee has owned and transferred.

R ing in the di f register of in th t
wh(edr)ethg([::)(;(r)(jp;g%;}s Ic?cgft:eed? register of deeds in the county (3) ATDEATHOFTHEDONEE. (a) Excepts provided in patb),

History: 1993 a. 301486, 2013 a. 92 if the donee has at the time of thenee$ death a general power
of appointment, whether or not the donee exercises the general
702.11 Irrevocability of creation, exercise and release power of appointment, any creditor of the donee may reach any

of a power of appointment.  The creation, exercise or releasénterestwhich the donee could have appointed or has appointed,
of a power of appointment is irrevocable unless the power ttothe extent that the clairof the creditor has been filed and
revokeis reserved in the creation, exercise or release gftiver allowedin the donee estateor filed with and approved by the
of appointment. trusteeof a trust that is revocable, as defined iA(1.0103 (22)

History: 2013 a. 92 by the doneer jointly by the donee and the dorgesgpouse but not

] ) ) paid because the assets of the estate or revocable triissaifie

702.13 Recording instruments relating to  a power of  cjent.
appointment. (1) Any of the following instruments relating to b) If the donee fails to exercisegeneral power of appoint
apower of appointment is entitled to be recorded as a conveya t,in whole or in part, that the donee has at the time of the

uponcompliance with s706.05 (1) o donee’sdeath and neither the donee tie donee spouse is the
(@) An instrument, other than a will, exercising a power afonorof the powera creditor of the donee may not reach an-inter

appointment. estsubject to the poweto the extent the power was not exercised.
(b) An instrument expressing consent to exercise. (4) ASSIGNMENTFORBENEFIT OF CREDITORS. Under a general
(c) A disclaimer assignmenby the donedor the benefit of the doneetreditors,
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theassignee may exercise any right which a creditor of the dov@2.19 Matters governed by common law . As to all mat
would have under sul§2). ters within the scope of those sections of 282 1963 stats.,
(5) THIRD PARTIESIN GOODFAITH PROTECTED. ANy person aet which have been repealed, and not within this chapter or any other

ing without actual notice of claims of creditors under this SeCti&gtp!ﬁtae?lltggtjaigtfé;g?cf?nmamsnmlg\évnlgrgg]\éeméaﬁmz So?(glr?yrlpl)fovi
incursno liability to such creditors in transferring property Wh|c§i0n of this chapter or any other applicable statute.

is subject to a powmf appointment_or which has been appoint_e ' History: 1983 a, 19.304

andapurchaser without actual notice and for a valuable consider

ation of any interest in propertyegal or equitable, takes such702.21 Applicability —of chapter . The provisions of this
interestfree of any rights which a creditor of the donee might hagdapterare applicabléo any power of appointment existing on
underthis section. May 16, 1965, as well as a power of appointment created after

(6) GENERAL POLICY: SPECIAL POWEROF APPOINTMENT. If the suHCig(()iS.tez.OB a 92
doneehas a special power of appointment, propsutyject to the ’
donee’sspecial power of appointment is exempt from a claim @02.22 Applicability of general transfers at death pro -

a creditor of the donee or the dorseestate. visions. Chapter854 applies to transfers at death under an
History: Sup. Ct. Orde87 Wis. 2d 585, 777 (1975)%:975 c. 2181993 a. 486  instrumentthat creates or exercises a power of appointment.
2013 a. 92 History: 1997 a. 188
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