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Senate Bill 263

Chairman Moulton and committee members, thank you for hearing Rep. Ott’s and my bill today.
Senate Bill 263 repeals portions of Wisconsin’s antiquated minimum markup law. For too long,
consumers have had to suffer unnaturally high prices because of interference in the market.

This bill specifically repeals the prohibition of selling prescription drugs and merchandise below
cost. Unlike previous versions we’ve offered, this bill does not remove the minimum markup
requirement on motor vehicle fuel, tobacco products, liquor, wine, or groceries. This will create
savings for our seniors purchasing medications and for parents buying back to school supplies for
their children or participating in Black Friday door busters.

The minimum markup law was enacted in the 1930s after the Great Depression. At the time, the law
was passed to protect small retailers from being pushed out by large box retailers. The law was
designed to stop the practice of “predatory pricing.”

However, a report published by the Wisconsin Institute on Law and Liberty last May examined
national data and found no evidence to support this practice. In fact, they found no evidence to
support the claim that repealing a state’s minimum markup law would even reduce the number of
small businesses. States without minimum markup laws have just as many small businesses as
states with mandatory markups.

The minimum markup law is purely government interference in the free market. It prohibits
businesses from offering lower prices to consumers, and it limits competition. It also removes
business’s ability to offer special sales such as seasonal sales, grand opening sales, and removes a
unique tool to attract customers with below cost sales.

Repealing this law to allow businesses to function freely and save consumers money is a no-brainer.
Government'’s interference has once again harmed customers and stifled business. It is time to
repeal this archaic law and let consumers reap the rewards of lower prices.

Thanks for allowing me to testify today. I am happy to answer any questions you may have.
A
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Chairman Moulton and Committee Members,

Thank you for holding a hearing on Senate Bill 263. This bill would repeal a part of the
Unfair Sales Act, commonly known as the minimum-markup law. Significantly, this bill would
repeal the part of the law that keeps prescription drug prices artificially high. Wisconsin 1s in the
minority of states that still overcharge those who need prescription drugs. Senior citizens, those
on fixed income, and lower income individuals are especially victimized by this law. This bill
removes part of this archaic law in favor of free market competition. SB 263 is at least a start
toward addressing the sky high health care and prescription drug costs.

In the past few years’ health care costs have continued to increase and there is no sign of
-relief in sight. Since 2007 middle-class families’ spending on health care has increased 25%.
Health care has become an increasingly larger portion of a middle class family’s expenses. Name
brand prescription drugs have increased in cost more than threefold between 2006 and 2015.
Senior Care Drug Expenditures have increased exponentially since 2012.

Leaving the Unfair Sales Act in place will only continue to hurt our elderly, disabled, and
low income citizens. SB 263 allows the drugs to be sold at a fair price that will help offset the
increasing costs of healthcare. Exempting prescription drugs from this outdated law would
provide relief to consumers. As policymakers we seek to help seniors and other citizens afford
their prescriptions.

This reform is long overdue. Government should not be dictating prices for essential
products, making them more expensive. With prescription drug prices rising faster than health
care and inflation in other developed countries, it is time for Wisconsin’s Legislature to act.
Please join me in support of Senate Bill 263.
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February 14, 2018

Dear Chairman Moulton and members of the Committee on Agriculture, Small Business and
Tourism,

Thank you for the opportunity to submit testimony on SB 263. We are submitting this testimony to
make you aware of our research on the topic of minimum markup, why the current law is a problem,
and its cost to the Wisconsin economy. Copies of our research are available at our website, will-
law.org and upon request. We appear before you for informational purposes.

An Overview of Minimum Markup Law in Wisconsin

The Unfair Sales Act was originally enacted in the 1930s. During that time, many states tried to ward
off economic collapse by barring businesses from selling goods below cost. The idea was that
minimum markups would soften price competition and keep companies afloat. Laws such as these
remain in place in 24 states around the country.

Figure 1. Minimum Markup Laws throughout the United States
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The largest problem with these laws from an economic perspective is that predatory pricing, which
such laws aim to prevent, has rarely been observed. And it could rarely succeed were it tried. The
hypothesis is that a well-heeled competitor could lower its prices, drive smaller competitors out of
the market, and then, with the field cleared, raise prices to an even higher level, reaping exorbitant
profit. But that strategy won’t work unless the predator can also create some sort of barrier that
prevents new competitors from entering the market when they see the incumbents earning sizeable
profits. If there are no barriers to entry, the predator’s “excess” profit will bring the competition that
has been driven out - if not the same competitors — right back in.

Absent assistance from the government, predatory pricing has generally proven to be an untenable
strategy (Isaac and Smith 1985). Even in a market like retail gasoline, which requires some significant
capital investment, keeping competitors out is especially difficult when there is money to be made. If
a gas station were to be driven out of a market by cut-throat prices that are subsequently raised, there
is nothing to stop another owner from buying the pumps and running his own station. Economists
call such markets contestable. The only way for cut-throat competition to keep new entrants out of
the market is to maintain prices so low that no one has the incentive to enter. But this defeats the
purpose of the predatory scheme in the first place, as the idea must be to eventually raise prices and
recover any losses from selling below cost. It means that the evil to which the Unfair Sales Act was
directed won’t happen. Despite the skepticism of economists, it was important to empirically test
claims about the impact of minimum markup laws on competition.

Our Study

We partnered with Ike Brannon, a Cato Institute Fellow and former chief economist for the House
Energy and Commerce Committee. We took advantage of the variation in the presence of minimum
markup laws to create a natural experiment on their impact.

Using a rigorous econometric analysis of data from all 50 states, we conducted an extensive analysis
of the effect of minimum markup laws on the number of small business retailers and the number of
gas stations in a state. Quite simply, we found that minimum markup laws do not achieve their
stated purpose. Among the key findings: Minimum markup laws have no effect on the number of
small business retailers in a state. Once appropriate controls are included, the presence of a
minimum markup law does not increase (or decrease) the number of small businesses in a state.
General minimum markup laws have no effect on the number of gas stations in a state. In an analysis
that includes 20 years of national data, the presence of a minimum markup law does not increase (or
decrease) the number of gas stations in a state. Gasoline-specific minimum markup laws have no
effect on the number of gas stations in a state. Even in states that have minimum markup laws that
apply exclusively to gas stations, no effect of the laws was found on the number of gas stations in an
analysis of 20 years of data.

Real-word Impact of Minimum Markup Law

Minimum Markup laws are not just something to be debated by economists. Our study confirms
what we all see by observation. Wisconsin looks like other states. We do not have more or fewer
“Mom and Pop” stores than other states. What we do have is a law that compels consumers to pay

2




more than they otherwise would have to pay. The “four dollar” prescription specials offered
elsewhere are unavailable here. We have legislation that means Wisconsin consumers can often buy
goods less expensively by simply crossing the border. We have legislation that “protects” consumers
from the scourge of lower prices.

This has real world impacts on the ability of Wisconsinites to purchase the goods that they want and
need. These problems are even more serious when it comes to prescription drugs. It is
fundamentally unfair for the state government to make it more difficult for people to purchase the
drugs they may need for their very survival. Our research has shown that these laws do not have
their intended effect of increasing marketplace competition. In the absence of that evidence,
minimum markup laws serve as little more than a barrier to competition that hurts consumers. In the
case of prescription drugs, this could be the difference between life and death.

Sincerely,

Will Flanders, Ph.D.

Research Director

Wisconsin Institute for Law & Liberty
flanders@will-law.org

Rick Esenberg

President and General Counsel
Wisconsin Institute for Law & Liberty
rick@will-law.org




AB359/SB263 Exempting pharmaceuticals and general merchandise
from the Unfair Sales Act

What does the bill do? The bill allows below cost sales of prescription drugs and general
merchandise. This puts Wisconsin retailers on the same playing field as they are in other states AND
most importantly, with online retailers.

What is the Unfair Sales Act? The Unfair Sales Act, passed in 1939, requires businesses to offer
prices to consumers above their cost and prohibits loss leaders, a common retail practice.! The Federal
Trade Commission, a federal agency charged with protecting consumers, has opined that Wisconsin's
Unfair Sales Act is anti-consumer and anti-competitive and should be repealed.

"We believe that the Wisconsin Unfair Sales Act is contrary to the public interest because, by
prohibiting sales below cost, it unnecessarily restrains competition. The minimum markup
provisions further restrain competition and appear to have no countervailing benefits to
consumers. Apparently, the Act is intended to protect small retailers and wholesalers, but does
so at the expense of consumers. For all of the above reasons, the staff of the Federal Trade
Commission urges that Wisconsin repeal its Unfair Sales Act by passing SB 140.”

Federal Trade Commission letter to WI State Senator John Norquist, dated April 22, 1987

Why is the bill necessary? The Unfair Sales Act that passed in 1939 required businesses to offer
prices to consumers above their cost. The law today is an unnecessary market impediment that just
makes it more difficult for Wisconsin retailers to do business here. It continues to become more and
more irrelevant and the will of state government agencies to enforce it has all but disappeared.

environment. Meijer officials said they've never encountered this type of situation in any other state
where it operates. In a statement to WISN 12 News, a Meijer spokesman said:
"This is a bit peculiar for us. We are not accustomed to regulations that limit our
customers'’ ability to save money when they shop with us."”

What effect does the law have on consumers? As a result of this outdated law, Wisconsin
customers often pay more than customers in other states for prescription drugs, and also during popular
promotions such as back-to-school and during the holidays when customers are seeking to stretch their
dollars. The 1939 law makes it more difficult for Wisconsin retailers to compete with online sellers at a
time when the retail economy is quickly moving to the Internet. Exempting pharmaceuticals and
general merchandise would remove an obstacle placed by a protectionist government from the 1930s
that doesn't exist in the majority of other states and most important, that doesn’t apply to online
commerce where this law is irrelevant and unenforceable. Further, it forces multi-state retailers to
either run separate advertisements that reflect higher Wisconsin prices, or have disclaimers showing that
Wisconsin is excluded from their deals.

"FTC staff stated that the Act likely leads to significantly higher prices for consumers.
Unlike federal antitrust law, the Act protects individual competitors, not competition, and
discourages pro-competitive price cutting. In particular, the Act subjects vendors to civil liability -
including treble damages and a substantial fine per violation - for cutting prices even if there is
no likelihood of harm to competition, and even if the vendors have no intent to engage in
anticompetitive conduct. The staff also explained that the Act is unnecessary, both because
scholarly studies indicate that anticompetitive below-cost pricing happens infrequently and
because existing federal antitrust laws already prohibit anticompetitive below-cost pricing.”
Federal Trade Commission Cover Memo to State Rep Shirley Krug, dated Oct 16, 2003"




UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

October 15, 2003

Shirley Krug

State Representative
12th Assembly District
Post Office Box 8952
Madison, W1 53708

Re: Wisconsin's Unfair Sales Act
Dear Representative Krug:

The staffs of the Federal Trade Commission's Bureau of Competition, Bureau of Economics, and
Office of Policy Planning are pleased to respond to your request for comments on Wisconsin's
Unfair Sales Act.(1) The Act prohibits the retail sale of motor fuel below a statutory definition of
"cost," where "cost" includes a minimum markup "to cover a proportionate amount of the cost of
doing business." The Act provides for fines and private actions against violators.

In your letter of May 14, 2003, you asked us four questions about the Act. Your questions, and a
summary of our answers, appear below:

e Does the law harm consumers by significantly raising prices to consumers?

Most likely yes. Minimum markup laws likely deter pro-competitive price cutting and
can ultimately lead to higher prices for consumers. They can prevent efficient vendors
from passing on savings to consumers, and they can discourage entry from new
competitors that may be more efficient. Moreover, when compared to other states with
similar laws, the Act exacerbates these problems by employing one of the steepest
minimum markups on retail fuel sales in the country.

» Does the current Wisconsin law duplicate existing protections against '"predatory
pricing" found in the federal antitrust law? .

The federal antitrust laws deal specifically with below-cost pricing that has a reasonable
prospect or dangerous probability of leading to monopoly. The FTC, the Department of
Justice's Antitrust Division, state attorneys general, and private parties can sue under
these laws in response to anticompetitive below-cost pricing. The Act, however, does
more than duplicate these protections; it exceeds them in ways that do not benefit




consumers. Federal law prohibits pricing that could harm competition and consumers, not
just competitors, whereas the Act prohibits pricing that could harm competitors even if
there is no harm to consumers.

e Does the current Wisconsin law discourage or encourage competitive pricing?

Current Wisconsin law discourages competitive pricing. The Act forbids below-statutory
cost price cutting that has the intent or effect of diverting trade from a competitor. Thus,
unlike federal antitrust law, the Act focuses on harm to competitors rather than harm to
competition. In fact, the Act subjects vendors to civil liability - including treble damages
and a $5,000 fine per violation - for cutting prices even if there is no likelihood of harm
to competition, such as if they price below statutory cost on a single occasion, and even if
the vendors have no intent to engage in anticompetitive conduct. Furthermore, the Act
defines "cost" in a way that lacks a firm economic foundation and likely leads to higher
prices. As a result, many vendors likely avoid pro-competitive price-cutting altogether.

o Are there any scholarly studies or court decisions in recent years that address the
effect of ""below-cost' pricing in relation to the creation of monopolies?

Yes. Because low prices benefit consumers, consumers are harmed by "below-cost"
pricing only if, because of low prices, a dominant competitor is able later to raise prices
to supracompetitive levels. Economic studies, legal studies, and court decisions indicate
that below-cost pricing that leads to monopoly occurs infrequently. Below-cost sales of
motor fuel that lead to monopoly are especially unlikely.

For these reasons, we believe that Wisconsin's Unfair Sales Act likely harms consumers and
restricts competition. Moreover, at best, the Act is unnecessary because the federal antitrust laws
already protect against predatory pricing.

Interest and Experience of the Federal Trade Commission

The FTC is charged by statute with preventing unfair methods of competition and unfair or
deceptive acts or practices in or affecting commerce.(2) Under this statutory mandate, the
Commission seeks to identify business practices that impede competition or increase costs
without offering countervailing benefits to consumers. In particular, Commission staff have often
assessed the competitive impact of regulations and business practices in the petroleum industry.
In recent years, the Commission has investigated, among others, the mergers of several
diversified energy companies: Chevron and Texaco; Exxon and Mobil; BP and Amoco;
petroleum refiners Valero Energy and Ultramar Diamond Shamrock; and the combination of the
refining and marketing businesses of Shell, Texaco, and Star Enterprises.(3)

The Commission and its staff have also investigated, conducted workshops, and commented on
proposed regulations regarding motor fuel pricing. In 2001, the Commission completed
investigations of spikes in reformulated gasoline prices in several Midwestern states,(4) and of
gasoline price increases in West Coast markets.(5) In the last two years, the Commission held
two public conferences to examine factors that affect prices of refined petroleum products in the



United States.(6) Commission staff also filed public comments with the Environmental
Protection Agency concerning "boutique fuel” regulations.(7) On many occasions, Commission
staff has offered comments on proposed state laws covering various aspects of gasoline sales,
including laws that would ban sales of motor fuels below cost.(8)

Analysis of Wisconsin's Unfair Sales Act

The Unfair Sales Act prohibits vendors from selling motor fuel below a statutory definition of
"cost": '

Any sale of any item of merchandise . . . at less than cost as defined in this section with the intent
or effect of inducing the purchase of other merchandise or of unfairly diverting trade from a
competitor, impairs and prevents fair competition ... Such sales are prohibited. Evidence of any
sale of any item of merchandise by any [vendor] at less than cost as defined in this section shall
be prima facie evidence of intent or effect to induce the purchase of other merchandise, or to
unfairly divert trade from a competitor, or to otherwise injure a competitor.

Wis. Stat. Ann. § 100.30(3) (West 2003). The Act defines "cost" in several ways depending on
the vendor, although none of the definitions focus solely on the vendor's own costs. In general,
the Act defines "cost" with reference to the greater of (1) the vendor's invoice or replacement
cost (adjusted for various factors such as transportation costs and taxes), or (2) the "average
posted terminal price" at the terminal nearest the retail sale in question, plus a minimum markup
of 3%, 6%, or 9.18% to "cover a proportionate part of the cost of doing business." The Act
provides for both fines of up to $5,000 per violation, and private causes of action with treble
damages or $2,000 per violation, whichever is greater. The Act permits a handful of exceptions,
including ones for clearance sales and meeting the competition.

We believe that, if followed by retailers, the Act restricts competition and likely leads to higher
prices for consumers. Unlike federal antitrust law, the Act aims to protect individual competitors,
not competition, thereby discouraging pro-competitive price-cutting. Moreover, the Act defines
"cost" in a way that that lacks a firm economic foundation and likely leads to significantly higher
prices. Finally, we believe that the Act is unnecessary, both because scholarly studies and court
decisions indicate that anticompetitive below-cost pricing happens infrequently, and because the
federal antitrust laws already prohibit anticompetitive below-cost pricing.

A. Anticompetitive below-cost pricing is already illegal under federal antitrust
law

i. Antitrust law protects consumers, not competitors '

The federal antitrust laws are fundamental to national economic policy and our free market
system. The antitrust laws ensure that markets remain competitive, efficient, and dynamic. Under
these laws, both the FTC and the Department of Justice's Antitrust Division may bring
enforcement actions against anticompetitive below-cost pricing. The federal government has
launched several predatory pricing investigations and predatory unilateral conduct cases during
the past several years.(9) In addition, private plaintiffs and state attorneys general have the right




to bring predatory pricing cases. Under Section 4 of the Clayton Act, any person who has been
injured in his business or property as a result of conduct forbidden by the antitrust laws can seek
treble damages for that injury.(10) State attorneys general, acting as parens patriae, also may
bring such actions.

Although anticompetitive below-cost pricing is illegal, the United States Supreme Court has
cautioned that antitrust law should not prevent pro-competitive price-cutting. Congress designed
the antitrust laws for "the protection of competition, not competitors."(11) In other words, the
federal antitrust laws promote and maintain legitimate, vigorous price competition, irrespective
of how individual competitors may fare. Vigorous price competition allows consumers to reap
the benefits of lower prices, greater variety, and higher quality goods and services. In several
important antitrust decisions, the Court has been absolutely clear that consumer welfare is the
linchpin of the antitrust laws, and that as a general matter, low prices are "a boon to
consumers."(12

ii. Only prices below the price-cutter's cost can be predatory

The Supreme Court has directly addressed low-pricing strategies. In Brooke Group v. Brown &
Williamson Tobacco Corp., the leading case in this area, the Court expressly held that a
defendant does not violate the federal antitrust laws by cutting prices merely because the low
prices decrease a competitor's profits. "Low prices benefit consumers regardless of how those
prices are set."(13) To be unlawful, the low prices must, at a minimum, be predatory. "[S]o long
as they are above predatory levels, [low prices] do not threaten competition . . . We have adhered
to this principle regardless of the type of antitrust claim involved."(14) The Court noted that
"[we] have rejected elsewhere the notion that above-cost prices that are below general market
levels or the costs of a firm's competitors inflict injury to competition cognizable under the
antitrust laws."(15)

The Court has defined predatory pricing, in turn, as "pricing below an appropriate measure of
[the defendant's] cost for the purpose of eliminating competitors in the short run and reducing
competition in the long run."(16) Although the Court has not stated what the appropriate measure
of cost should be, prominent antitrust scholars and several federal circuit courts have concluded

that the price-cutter's marginal costs, or a close proxy such as average variable costs, should be
the yardstick.(17)

It is critical to note that, whatever measure of cost is chosen, the pertinent comparison is to the
price-cutter's costs, not to some external benchmark, such as a rival's costs, which does not
necessarily reflect the costs actually incurred by the price-cutting firm itself. "To hold that the
antitrust laws protect competitors from the loss of profits due to such price competition would, in
effect, render illegal any decision by a firm to cut prices in order to increase market share."(18)

iii. Not all below-cost pricing harms consumers
By itself, below-cost pricing does not violate the federal antitrust laws. Under federal law,

below-cost pricing must also injure or threaten to injure consumers, and consumers are injured
by below-cost pricing only if sustained above-cost prices occur later:



[T]he short-run loss is definite, but the long-run gain depends on successfully neutralizing the
competition. Moreover, it is not enough simply to achieve monopoly power, as monopoly pricing
may breed quick entry by new competitors eager to share in the excess profits. The success of
any predatory scheme depends on maintaining monopoly power for long enough both to recoup
the predator's losses and to harvest some additional gain.(19)

Thus, even if a below-cost pricing strategy succeeds in temporarily reducing the number of
competitors, the price-cutter must keep competitors from returning after it tries to raise prices
-again: "The second prerequisite to holding a competitor liable under the [federal] antitrust laws
for charging low prices is a demonstration that the competitor had a reasonable prospect, or,
under § 2 of the Sherman Act, a dangerous probability, of recouping its investment in below-cost
prices."(20) Otherwise, the below-cost pricing strategy, which requires that the firm incur losses
on every sale, will not succeed. When a firm fails to recoup short-run losses (from sales at
below-cost prices) in the long run, consumers enjoy a windfall. And without harm to consumers,
an antitrust violation does not occur. "[Ulnsuccessful predation is in general a boon to consumers
... That below-cost pricing may impose painful losses on its target is of no moment to the
antitrust laws if competition is not injured."(21)

B. Scholarly studies and court decisions suggest that predatory below-cost
pricing happens infrequently

In recent years, many scholars have studied anticompetitive below-cost pricing. In an exhaustive
discussion, Frank Easterbrook, now sitting on the U.S. Court of Appeals for the Seventh Circuit,
noted that "[s]tudies of many industries find little evidence of profitable predatory practices in
the United States or abroad. These studies are consistent with the result of litigation; courts
routinely find that there has been no predation."(22)

Other analyses largely confirm Easterbrook's conclusion. A leading textbook on industrial
organization economics notes that "[g]iven all the problems in identifying predatory pricing, it is
not surprising that economists and lawyers have found few instances of successful price
predation in which rivals are driven out of business and prices then rise. Although predation is
frequently alleged in lawsuits, careful examination of these cases indicates that predation in the
sense of pricing below cost usually did not occur."(23) Predation sometimes occurs,(24) but not
nearly as frequently as claimed.(25)

The Supreme Court has endorsed this scholarship. Because it is difficult to profit from
anticompetitive below-cost pricing, the Supreme Court has observed that "there is a consensus
among commentators that predatory pricing schemes are rarely tried, and even more rarely
successful."(26) Therefore, the Court has emphasized the need to take great care to distinguish
between procompetitive price cutting and anticompetitive predation because "cutting prices in
order to increase business often is the very essence of competition . . . ."(27)

C. Past studies show that anticompetitive below-cost sales of motor fuels are
especially unlikely -




Several studies suggest that anticompetitive below-cost pricing is especially unlikely in gasoline
retailing. During the past two decades, many government agencies have investigated laws to
prevent anticompetitive below-cost pricing of motor fuels. The issue originally arose in the
1980s, when various parties expressed concern that major oil companies were selling gasoline
below cost to drive independent stations out of business. Numerous states considered enacting
legislation to ban below-cost pricing of motor fuel. The U.S. Department of Energy (USDOE)
comprehensively investigated these allegations.

In 1984, USDOE released a final report to Congress examining whether vertically integrated
refiners were "subsidizing" their retail gasoline operations in a way that was predatory or
anticompetitive. The study relied on extensive pricing data and internal oil company documents.
USDOE found no evidence of predation or anticompetitive subsidization. Instead, the agency
concluded that the decline in the overall number of retail outlets and intensified competition
among gasoline marketers resulted from decreased consumer demand for gasoline in some areas
and a continuing trend toward the use of more efficient, higher-volume retail outlets.(28)

Several states have conducted their own studies. In 1987, Arizona's Joint Legislative Study
Committee recommended no new legislation to restrict the pricing of motor fuels in Arizona.
"The marketplace for petroleum products is very competitive in Arizona," the Committee
concluded.(29) Similarly, in 1986, the Washington State Attorney General studied whether
refiners were subsidizing company-owned service stations in an anticompetitive manner.
Washington gathered information on the practices of all eight of the major companies in the state
for a three-year sample period. The Washington study found that lessee-dealers paid essentially
the same prices as company-owned stations more than 99% of the time.(30)

More recently, in 2000, the Commonwealth of Pennsylvania studied a variety of proposals for
bills affecting retail gasoline sales in the state. The report extensively analyzed "sales below
cost" laws and declined to recommend that Pennsylvania enact one. In fact, the Pennsylvania
study raised significant doubts about the theory that gasoline retailers were engaging in
anticompetitive below-cost pricing, and it warned that a "sales below cost" law could harm
consumers:

Unfortunately, such laws may serve to deter, rather than enhance, competition. The reason for
such deterrence is that it may open up firms who engage in low, but non-predatory, pricing to
litigation. Seeing the threat of litigation, such firms may change strategy and charge consumers
higher prices.(31)

Competitors will, of course, often complain that the competition charges prices that are "too
low." Competitors have an incentive to do so if they believe such complaints will lead to
legislation that will allow them to charge higher prices. To date, however, no systematic study
has produced evidence that predatory pricing is a significant problem in retail gasoline markets.

D. The Unfair Sales Act likely restricts competition and harms consumers

We believe that, if followed by retailers, the Act likely restricts competition and leads to higher
prices for consumers. In several critical respects the Act, which was first enacted in the 1930s,



breaks from federal antitrust law and prohibits conduct that benefits consumers. In particular, the
Act protects competitors, not competition, and the Act defines "cost” in a way that lacks a firm
economic foundation and discourages pro-competitive price-cutting. Moreover, we believe that
the Act is unnecessary, both because scholarly studies and court decisions indicate that
anticompetitive below-cost pricing happens infrequently, and because the federal antitrust laws
already prohibit anticompetitive below-cost pricing.

i. The Act protects competitors, not competition

Unlike federal antitrust law, the Act protects competitors, not competition. The Act states that
"any sale" below-statutory cost with the intent or effect of "unfairly diverting trade from a
competitor" impairs and prevents "fair competition." Accordingly, the Act bans all below-
statutory cost sales that take business from a single competitor, even if those sales result in lower
prices for consumers.(32)

For these reasons, the Act likely discourages pro-competitive price-cutting. The Act subjects a
vendor to liability for pricing below the statutory definition of cost on a single occasion if a
single competitor is hurt, even if there is no danger that the vendor would be able to recoup its
lost profits, and even if there are dozens of other competitors in the relevant market. Moreover,
because the Act imposes liability if there is an intent or effect to divert business from a
competitor, a vendor could be held liable for pricing below statutory cost inadvertently, even on
a single occasion. Similarly, the Act prohibits pro-competitive below-cost pricing, such as
special promotions or below-cost pricing that may accompany the launch of a new retail outlet.
The penalties include a fine of up to $5,000 and private litigation that could result in treble
damages or a $2,000 penalty per violation, whichever is greater.

In all these situations, there is no risk to consumers of monopolization or any other
anticompetitive effects, because there is no risk that the vendor could later recoup its losses. The
risk of damages and a substantial civil penalty, however, likely deter vendors from cutting prices.
Likewise, the mere threat of litigation may deter vendors from selling gasoline at prices that are
legal and above cost, but low enough to prompt complaints from competitors.

ii. The Act defines "cost" to include a minimum markup

In addition, the Act defines "cost" in a manner inconsistent with most antitrust precedent and
economic and legal literature. The Act defines "cost" to include costs other than average variable
costs, including a minimum markup of 3%, 6%, or 9.18%, depending on the vendor's identity
and location. The markup's stated purpose is "to cover a proportionate part of the cost of doing
business."

The minimum markup most likely leads to significantly higher prices for Wisconsin's consumers.
In the first place, if vendors have a lower "cost of doing business" than the minimum markup
percentage, the Act prevents those vendors from passing on the savings to consumers. Some
efficient vendors may have a "cost of doing business" less than 6% or 9.18%, while other
vendors may prefer to adopt lower prices and increase their profits through greater volume. The
Act prevents these vendors from offering lower prices, with no benefits to consumers. Instead,




the minimum markup simply protects the profit margins of vendors, efficient and inefficient
alike. One study found that, when penalties for violating the Act were increased in 1998, the
average markup of retail gasoline increased by two to three cents per gallon.(33) This study is
consistent with a growing body of empirical economic research from the past two decades that
has assessed the impact of state "sales below cost" laws on retail gasoline prices. Most studies
find these laws raise gasoline prices or leave them unchanged.(34)

Moreover, the Act discourages entry by new participants that may be more efficient. Some
potential entrants, including those with alternative station formats, may have lower average fixed
costs per gallon than older stations, and these competitors could pass on their lower costs to
consumers. The Act discourages such potential competitors from ever competing in the
marketplace.

The Act exacerbates these problems by employing one of the steepest minimum markups on
retail fuel sales in the country. A few other states have minimum markup provisions specifically
targeting motor fuel retail sales, but the highest outside Wisconsin is typically 6%.(35)
Wisconsin's minimum markup of 9.18% exceeds that rate by more than 50%. Furthermore, the
Act's use of the 9.18% measure - as well as the 3% and 6% measures - appears completely
arbitrary. FTC staff could locate no support for these measures from any authority on
competition policy, including Supreme Court precedent, federal antitrust law, basic economic
theory, or empirical studies. In fact, the minimum markup percentages do not, as the Act
suggests they should, accurately reflect a "proportionate part of the cost of doing business."
Because the Act ties operating costs to the wholesale price, the dollar value of the minimum .
markup rises if wholesale prices rise. Operating costs, however, generally do not increase with
increases in the wholesale price. For example, rent is an operating cost that does not vary with
the wholesale price. Nevertheless, when wholesale prices rise, the Act increases the amount of
money consumers have to pay for a "proportionate part of the cost of doing business," even if
those costs remain unchanged. This link likely leads to even higher retail prices, with no
attendant benefits for consumers or competition.

iii. The Act defines "cost" by reference to other competitors' costs

The Act defines "cost" in another way that discourages pro-competitive price-cutting. Although
the Act's definition of "cost" varies with the location and identity of the vendor, the Act typically
defines "cost" to include the greater of (1) the vendor's invoice or replacement cost (adjusted for
various factors such as transportation costs and taxes), or (2) the "average posted terminal price"
at the terminal nearest the retail sale in question, plus a minimum markup. As a result, the Act
defines "cost" in a way that focuses not on the price-cutter's cost, but on the "average" costs
faced by the price-cutter's competitors.

This standard directly contravenes established antitrust doctrine. The federal courts, basic
economic principles, and virtually all prominent antitrust scholars agree that the relevant
measure of cost should be that of the vendor, not its competitors. If the vendor has lower costs
than its competitors and prices at or above those costs, consumers will benefit from the vendor's
greater efficiency. Predatory pricing can only occur when vendor prices are below some measure
of its own costs, even if those prices are below its rivals' costs.



Furthermore, the "average posted terminal price" may not accurately reflect the prices available
to vendors. For example, the average posted terminal price does not reflect discounts that jobbers
and retailers may receive. A jobber or retailer who negotiates a lower price cannot legally pass
on that price to consumers. Vendors sometimes negotiate volume-based discounts, but under the
law's definition of cost, such vendors may be unable to put gasoline on sale at the end of the
month to achieve volume-based savings. Consumers most likely pay higher prices as a result.

Timing presents another problem. A vendor may decide, for procompetitive reasons, to charge a
lower price based on the cost of gasoline when purchased, rather than the current average posted
terminal price. As a result, if the average posted terminal price subsequently increases, a vendor

could violate the law by selling gasoline above its own costs, but below subsequent prices. There
is no consumer benefit to punishing vendors in this situation.

Inversions present yet another problem. Jobbers and retailers usually pay a higher price for
branded than for unbranded gasoline; inversions occur when the unbranded price for gasoline
exceeds the branded price. When gasoline supplies are tight, the unbranded price rises and can
surpass average branded prices (and implicit branded wholesale prices paid by lessee-dealers and
company operated outlets). In this situation, branded stations could violate the proposed law
during a price inversion, even if the vendors charged prices that exceeded their actual costs.

Finally, the terminal at which a retailer's marginal cost of a gallon of gasoline is lowest may not
be "the terminal closest to the retail station." For example, if a retailer has lower laid-in costs
from a different, more distant terminal, it will be more profitable for him to buy gas at that
terminal.

iv. The Act is unnecessary

Aside from the problems with the Act's definitions and focus, the Act is simply unnecessary. The
Act addresses a problem, anticompetitive below-cost pricing, that is already covered by the
federal antitrust laws, and that is unlikely to occur in any event. Given the strong stance of the
Supreme Court in favor of low prices and the care the Court has devoted to explaining the types
of price cutting that are illegal under the antitrust laws, Wisconsin's Act is not necessary to
protect consumers.

Conclusion

For these reasons, the FTC's Office of Policy Planning, Bureau of Competition, and Bureau of
Economics believe that Wisconsin's Unfair Sales Act harms competition. The Act addresses a
problem that is unlikely to occur. To the extent that anticompetitive below-cost pricing is a
danger in the retail gasoline market, federal antitrust laws are sufficient to address the problem.
Moreover, we believe that the Act most likely deters pro-competitive price-cutting and causes
“some vendors to raise their prices, to the detriment of Wisconsin's consumers.

Respectfully submitted,




Susan A. Creighton, Director
Bureau of Competition

Luke M. Froeb, Director
Bureau of Economics

Todd J. Zywicki, Director
Office of Policy Planning
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Wisconsin’s Unfair Sales Act

Message: The Unfair Sales Act protects consumers by protecting competition. The ability of larger
companies to sell motor fuel below cost threatens the viability of independent and family-owned
businesses as competition is eliminated. The loss of local business equates to the loss of local jobs.
Currently our industry operates 3,000 stations and supports 50,000 jobs statewide.

Background: For over 70 years, the Unfair Sales Act has promoted competition among businesses by
prohibiting unfair marketing practices. The law does not allow products to be sold below cost in an
attempt to reduce or eliminate competition. The law does not guarantee any retailer a profit, but it does

establish a level playing field for all businesses to fairly compete.

Issue: Wisconsin’s petroleum marketers are fiercely competitive, surviving on slim margins to provide
quality products and services to consumers. Gas prices in Wisconsin reflect the cost of crude oil and
closely track the national average price of gas. A repeal of the law may result in a loss of businesses and
jobs all around Wisconsin,

e The Unfair Sales Act keeps jobs in Wisconsin. The law has been the rule for generations of family
businesses, allowing them to hire and expand in their local communities. Studies show the total
number of gasoline outlets is greater in states with fair marketing laws that do not allow for
products to be sold below cost.

¢ Wisconsin rarely deviates by more than a few cents per gallon from the national average gas
price. Wisconsin stations consistently operate on smaller margins than stations in other states.

e Minnesota repealed their version of the Unfair Sales Act in 1995 and saw a rise in gas prices. The
law was reinstated in 2001.

e Higher courts have found the law constitutional 11 times. The most recent case, Flying J vs
DATCP was decided by the 7th Circuit Court of Appeals in September 2010. Wisconsin's law was
once again found clearly constitutional and the court found there to be no collusion among
gasoline retailers.

¢ Opponents claim federal antitrust provisions already protect smaller businesses, making the law
unnecessary. However these types of cases often cost hundreds of thousands of dollars and take
many years to litigate, making the process inaccessible to small businesses.

Action Requested: Please support Wisconsin’s Unfair Sales Act. Please OPPOSE any effort to modify or
weaken this important law.

www.wpmca.org — 608-256-7555 — info@wpmca.org
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Pharmacy Society
of Wisconsin

One Voice. One Vision.
TO: Senate Committee on Agriculture, Small Business, and Tourism
FROM: Matthew Mabie, RPh
Owner, Forward Pharmacy

President-Elect, Pharmacy Society of Wisconsin

DATE: February 14, 2018

SUBJECT: Opposition to Senate Bill 263

Thank you, Chairman Moulton and members of the Senate Committee on Agriculture, Small
Business, and Tourism for the opportunity to testify against Senate Bill 263. My name is Matt Mabie
and I am the president-elect of the Pharmacy Society of Wisconsin, as well as the owner of Forward
Pharmacy in Cottage Grove.

Every month, Wisconsin pharmacists dispense nearly 6 million prescriptions to the patients they
serve. Every day, Wisconsin pharmacists are confronted face to face with the reality that some of
our patients have a difficult time paying for their medications. The good news is that the vast
majority of Wisconsinites have some form of insurance coverage for their prescription medications
and, in most cases, they are only responsible for making a co-payment for the medication, not
paying for the entire cost.

Respectfully, I would like to inform the committee why I, and the Pharmacy Society of Wisconsin,
oppose the repeal of the Unfair Sales Act. This law is in place to keep predatory pricing practices
from developing. As you know, predatory pricing is when a business purposefully sells a product
below cost in an effort to grab market share and drive out competition. The idea of a short-term
consumer gain, in exchange for a long term stable business environment, has been something that
Wisconsin policymakers have wisely turned down when it has been proposed in the past.

Claims of savings for patients by proponents of SB 362 are unsubstantiated. Because 95% of
Wisconsin consumers have prescription drug insurance, pharmacies are contracted with the
insurance company. Very rarely do pharmacists “sell” prescription drugs directly to the consumer
in the traditional sense.

Wisconsin pharmacists understand and are sympathetic to the plight of Wisconsin health
consumers, young and old, who may be having a difficult time paying for their prescription
medications—those without prescription drug coverage and those with coverage who have
difficulty making their copayment. Pharmacists are on the frontline of this issue; they are the
professionals who have to look the patients in the eyes when financial concerns are raised.

But, SB 362 is not the cure-all for high prescription drug costs as being portrayed by some of the
bill's supporters. The medications that pharmacies are going to sell below cost - for example, as a
$4 generic - are not the medications for which some patients have difficulty paying. Passing this
law will not reduce the cost of a medication from 20, 50 or 100 dollars to $4. That doesn’t happen in
other states without an Unfair Sales Act and it won’t happen in Wisconsin. Business doesn’t work

701 Heartland Trail Madison, WI 53717 t: 608.827.9200 f: 608.827.9292 info@pswi.org www.pswi.org



that way. The evidence disputes the millions of dollars of saving being touted by proponents and we
ask you to request documented data from anyone making such claims.

Furthermore, prescription medications are not a commodity and they should not be treated as such.
Prescription medications are healthcare products that are heavily regulated by both state and
federal agencies. They are uniquely prescribed and dispensed for individuals. The fact that
prescription drugs are not available to consumers other than through licensed healthcare providers
is testament to their unique role in healthcare - certainly more than a commodity that could be
bought here or there.

Pharmacists strive to hold down costs and deliver a valuable service for all patients. But, [ want to
emphasize that the price of a medication is only one consideration that pharmacists use to hold
down costs. ' '

Pharmacists are the healthcare providers with the expertise in pharmacology and we regularly
work with our patients and their physicians to suggest other therapies that can have the same
results but at a lower price.

Let me provide an example: A patient presents a prescription at the pharmacy for Avapro
(irbesartan), a medication used to treat high blood pressure. There are advantages to using this
medication over other medications, but it is an expensive medication relative to some other high
blood pressure medications. If a patient does not have insurance, and even in some cases when they
do, pharmacists will assess a patient’s ability to routinely pay for this medication - after all, the-
medication is used to treat high blood pressure, not cure it, so they will be taking it until something
better comes along. If a patient has concern about the price of Avapro and would prefer to begin
treatment with something less expensive, a pharmacist might call the physician and recommend a
different high blood pressure medication, often one that is generically available, such as enalapril.
Although doses vary by patients, and therefore so do the relative costs, the change in therapy in this
example would result in the dispensing of a medication that costs about $100 less each month for a
patient paying out of pocket for the medication, and likely $20-30 less in monthly co-payments for a
patient with insurance.

We encourage all patients to work with their pharmacists and discuss the medications they are
taking. PSW strongly discourages consumers from shopping around in order receive a particular
medication solely based on price. Buying a medication at one pharmacy and buying another
medication from a pharmacy across town or over the internet leads to a patient splitting up their
prescription drug record—creating the possibility for drug interactions and other healthcare
complications. Patients should always receive all of their medications from one pharmacy.

Wisconsin pharmacy providers strive to perform a consultation for every prescription they
dispense - this has been a practice standard in Wisconsin for more than thirty years. Patient
consultations have been documented to save costs to patients but, more importantly, consultations
improve the health outcomes of the patient by improving their understanding of the medications
they are taking. Prior to dispensing a prescription drug and as part of the consultation process,
Wisconsin pharmacists review all the medications previously dispensed for that patient. During this
review the pharmacist may notice duplications of therapy or find contraindications in medications
that could have serious implications for the patient. An incomplete prescription drug record
impedes the pharmacist’s ability to fully consult the patient on their medication therapies.




Current law simply says that a pharmacy cannot sell below their invoice cost for a particular drug. If
a pharmacy pays $25 for a drug, you would expect it would need to set the sales price to allow for
their costs to be recovered, at a minimum. That is how business works. And, ultimately a profit
must be made in order to stay in business. However, there are some businesses that could use the
changes proposed by this bill to sell below their cost for a period of time, at the expense of other
pharmacies in the area. Not only is this bad for the stability of the pharmacy business environment
but, by their nature, loss leaders encourage consumers to shop around and, in this case, fractionate
their treatment amongst multiple pharmacy providers.

A community pharmacy, whether it be an independent or a chain, is in business primarily to
dispense prescription medications. These businesses provide a safe and usually convenient method
for consumers to receive needed medications. Yes, some pharmac1es also sell other items, but their
primary business is the dispensing of medications.

We believe it is vitally important to Wisconsin’s consumers and the healthcare system
infrastructure that prescription medications be dispensed and sold in a professional manner.
Selling below cost, for any business, would only be temporary and likely supported through higher
prices associated with the sale of other products. In either case, consumers would be hurt and
Wisconsin’s professional pharmacy practices, in place to serve the citizens of the state, would be
jeopardized.

Thank you again for the o‘pportunity to testify.




To: Senate Committee on Agriculture, Small Business and Consumer Protection

From: Janet Fritsch, RPh

Owner, Corner Drug Hometown Pharmacy
Date: February 14,2018
Re: Testimony in Opposition to Senate Bill 263

Thank you, Chairman Moulton, for the opportunity to provide testimony in opposition to Senate Bill 263.

For the past 70+ years, the Unfair Sales Act has provided regulation prohibiting sales below cost. This
law was passed in 1939 after the Great Depression to protect small business growth in the marketplace. It
is not intended to guarantee that the business profits on the sale of the commodity. The law comprises of
general merchandise and includes prescription medications.

There have been multiple attempts to repeal the Unfair Sales Act with the claim that stores aren’t able to
offer consumers lower prices compared to states without such regulation. Senate Bill 263 calls for the
repeal of Wisconsin’s Unfair Sales Act on sales of prescription drugs.

As a small community pharmacy owner, I have substantial concerns that mega-retailers would be able
force out local businesses, such as mine, due to their ability to sell pharmaceuticals below cost,
eliminating competition in the marketplace. These retailers are able to use pharmaceuticals as loss leaders
and make up for the loss in revenue on prescription drugs through their other product sales. As a small
business owner, this is not something that I can do.

As a healthcare provider, I also have substantial concerns regarding patients splitting up their medical
record. For example, a patient may see that one medication they take is available as a $4 generic at one
pharmacy. The patient will then fill that medication at that pharmacy, yet keep their other prescriptions at
their home pharmacy. This splits up the medical record and results in pharmacists not knowing what
drugs patients are taking. Because I no longer have a complete medical record for my patient, I am
unaware of potential duplicative therapies or dangerous drug interactions.

Purchasing a prescription drug is not the same as purchasing a traditional commodity. When you pick up
your medication at that pharmacy, you’re not only purchasing the product, you’re also purchasing the
service that goes with that. I do not dispense a drug without using my years of experience and education
to dispense that drug. The drug that you get, because of the service that you get with, it is not the same in
every place and can’t really be compared that way. I’ve been a pharmacist and a business owner in
Baraboo for more than twenty-five years and the experience and the care for my patients in my store and
my community is not the same as what someone gets somewhere else. I am not asking as a business
owner for special treatment. I am in favor of competition and I have had other drug stores in Baraboo as
long as I have been in Baraboo. I am asking that you realize that dispensing medication is not the same
thing as buying a pack of gum.

As a small business owner and a healthcare prdvider, I have substantial concerns regarding Senate Bill
263 and I ask you to oppose this legislation. Thank you.
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information regarding Walmart's Patient accessibility program, including the availability of language interpretive services, please see the last page.

* Prepackaged drugs are covered only in unit sizes specified on Drug List (back page)other restrictions may apply.

See Program Details or your Walmart Pharmacist for details.
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1. Waimart's Prescription Program (the “Program”) is available at all Walmart and
Neighbarhood Market pharmacies in the United States {“Walmart Retail Pharmacies”),
except in North Dakota, s st forth below in Sections 3 and 4. The Program is also available
through Walmart Mail Service {“Walmart Mail Service™), as set forth below in Section 5.

The Pragram applies only to certain generic drugs at commonly prescribed dosages, Higher
dosages cost more. You may obtain a list of generic drugs and dosages covered under the
Program at Walmart Retail Pharmacies {the “Retail Drug List”) and through Walmart Mail
Service {the “Mail Service Drug List") on Walmart.com or at Walmart Retail Pharmacies. The
Retail Drug List and Mail Service Drug List may change and also may vary by state. Not alt
formulations of a drug {for example, enteric-coated, extended or timed release
formulations) are covered under the Program. Program pricing not available when a
covered drug is dispensed as part of a compound.

Under the Program at Waimart Retall Pharmacies, $4 is the price for up to a 30-day supply of
certain covered generic drugs at commonly prescribed dosages {the “$4 Retail Program”).
$10 s the price of a 90-day supply of certain coverad generic drugs at commonly prescribed
dosages {the “$10 Retail Program™), Not all drugs covered by the $4 Retail Program are
covered by the $10 Program. Prices for quantities between a 30-day supply and a 90-day
supply of drugs covered by both the $4 Retall Program and $10 Retail Pragram are prorated
based on the $4 Program price, but will not exceed $10. Prices for quantities greater than a
90-day supply of drugs covered by the $10 Retail Program are prorated based on the $10
Program price. Prorated pricing is not available under the Program for prepackaged drugs.
For pricing policies refating to prepackaged drugs (such as tubes, vials or bottles), see
Section 6.

Underthe Program at Walmart Retail Pharmacies, $9 is the price for upto a 30-day supply of
certain women'’s health and other covered generic drugs at commonly prescribed dosages
{the "$9 Retail Program"”). $24 is the price fora 90-day supply of certain women's health and
other covered generic drugs at commanly prescribed dosages (the “524 Retail Program"”).
Not all drugs covered by the $9 Retail Program are covered by the $24 Retail Program. Prices
for quantities between a 30-day supply and a 90-day supply of drugs covered byboth the $9
Program and $24 Retail Program are prorated based on the $9 Program price, but will not
excead $24. Prices for quantities greater than a 90-day supply of drugs covered by the $24
Retail Program are prorated based on the $24 Program price. Prorated pricing is not available
under the Program for prepackaged drugs. For pricing policies refating to prepackaged drugs,
see Section 6.

Under the Program through Walmart Mail Service, $10 is the price for mait delivery of a
90-day supply of certain generic drugs at commonly prescribed dosages {“$10 Mail Service
Program"). $24 is the price for mail delivery of certain women’s health and certain other
covered drugs at commonly prescribed dosages ($24 Mail Service Program™. Not all drugs

covered by the $10 Retail Program are covered by the $10 Mail Service Program; not all
drugs covered by the $24 Retail Program are covered by the $24 Mail Service Program. See
Mail Service Drug List for 2 list of drugs covered by the $10 Mail Service Program and $24
Mail Service Program. Walmart Mail Service covers both initial fils and refills. Delivery of
covered drugs isavailable only through Walmart Mail Service and is not available at Walmart
and Neighborhood Market retail pharmacies. Defivery under the Program through Walmart
Mail Service is limited to US. addresses by First-Class Mail; expedited delivery is also
available for an additional charge. Some health plans do not cover Walmart Mail Service or
90-day supplies. Prices for quantities greater than a 90-day supply of drugs covered by the
$10 Mail Service Program and the $24 Mail Service Program are prorated based on the $10
and $24 Program price, respectively, Prices for quantities less than a 90-day supply are not
prorated under either the $10 Mail Service Program or the $24 Mail Service Program.
Prorated pricingls not aveilable under the Program for prepackaged drugs. For pricing
policies relating to prepackaged drugs, see Section 6.

Prepackaged drugs are covered under the Program only in the unit sizes specified on the
Retail Drug List and Mail Service Drug List. Prepackaged drugs are dispensed based on the
quantities prescribed and unit sizes in stock at the dispensing pharmacy. Unit sizes not
specified on the Retail Drug List or Mail Service Drug List are not covered under the
Program, Multi-unit purchases are charged at a per unit price, based on the price per unit
size dispensed, unless otherwise specified. Prepackaged drugs dispensed in unit sizes not
specified on the Retail Drug List and Mail Service Drug List may be priced higher, even if
equivalent quantities of the drug are available in specified unit sizes. Prorated pricing is not
available under the Program for prepackaged drugs. :

Prices of certain drugs covered by the Program may be higher in some states, as noted on
the Retail Drug Listand Mail Service Drug List.

Program pricing may be limited to select manufacturers of a covered drug and is available as
long as supplies from such manufacturers are in stock at the dispensing pharmacy.

You may pay less or more than the Program price, depending on the terms of your health
plan. Prescriber permission may be required to change a 30-day prescription to a 90-day
prescription. Certain plans, including government-funded programs, may not cover a
90-day supply.

10. For purchases made at Walmart Retail Pharmacies, prescriptions must initially be filled in
person, and refills must be picked up in store. There are no substitutions, Purchases made
through Walmart Mail Service may be ordered at Walmart Retail Pharmacies, by phone or

through walmartcom.

These Program Details are subject to change without advance notice, Changes to these
Program Details may be made only in writing.

Walmart is committed to making its healthcare
services accessible to all seeking to use them and
provides auxiliary aids and services, including language
assistance services, to patients at no cost. Walmart
will not discriminate on the basis of race, color,
national origin, sex, age, or disability and will not
retaliate against anyone who raises a complaint of
discrimination.

To raise a complaint or initiate a grievance regarding
healthcare accessibility or discrimination, please
contact your local Walmart pharmacy, vision center or
care clinic. You also have the right to raise concerns or
to initiate

a formal accessibility or discrimination grievance by
contacting either (1) the office of Walmart's Vice
President, US Ethics & Compliance (1-800-WM-Ethic
or ethics@walmart.com) or (2) the Office of Civil
Rights, U.S. Dept. Health & Human Services (1-800-
368-1019 or OCRComplaint@hhs.gov).

a1 Interpreter Services are available at no cost.

Please visit your local Walmart for assistance.
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Prescription Program includes up to a 30-day supply for $4 and a 90-day supply for $10 of some covered generic drugs at commonly prescribed dosages, Higher dosages cost more. Prices for some drugs

covered by the Prescription Program may be higherin some states, including but not necessarily limited to, CA, HI, MN,

MT, PA, TN, WI, and WY. Prices may also vary in some states, For important

information regarding Walmart’s Patient accessibility program, including the avalability of language interpretive services, please see the last page.
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See Program Details or your Walmart Pharmacist for details.
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We, the undersigned associations,
support maintaining Wisconsin’s
Unfair Sales Act, as is.

Cooperative Network
Kwik Trip

Midwest-SouthEastern Equipment
Dealers Association

National Federation of
Independent Businesses

Outdoor Advertising
of Wisconsin

Pharmacy Society of Wisconsin
U.S. Venture

Wisconsin Beer Distributors
Association

Wisconsin Grocers Association

Wisconsin Petroleum Marketers &
Convenience Store Association

Wisconsin Propane Gas Association
Wisconsin Restaurant Association
Wisconsin Towns Association

Water Quality Association
of Wisconsin

Main Street
Businesses

for fair competition

M.

Wisconsin’s Unfair Sales Act Protects Consumers

To: Members of the Senate Committee on Ag., Small Business, and
Tourism

From: Main Street Businesses for Fair Competition

Date: February 14,2018

Re: Do not support SB 263

The members of The Main Street Businesses for Fair Competition
coalition request the members of the Senate Committee on Ag., Small
Business, and Tourism not support Senate Bill 263 authored by Senator
Vukmir and Rep. Jim Ott. This proposal seeks to substantially weaken
Wisconsin’s Unfair Sales Act and threaten thousands of small businesses
across the state.

The ability of larger companies to sell products below cost threatens the
viability of independent and family-owned businesses headquartered in
our hometown communities. Laws that prohibit sales below cost, such as
Wisconsin’s Unfair Sales Act, protect markets, lead to more overall
competition and thus lower overall prices.

Small Business is the backbone of Wisconsin’s economy. We provide
more than half the jobs in the state and most of the new jobs in any given
year and we are the economic engine that keeps Wisconsin moving.

The Unfair Sales Act does not guarantee any retailer a profit nor does it
guarantee a business will succeed. What the law does do is give locally
owned Main Street businesses the ability to compete on a level playing
field with large, out of state based retailers.

When businesses compete fairly, consumers win. And that’s what keeps
Wisconsin’s economy growing.

We ask that you consider the many small business owners in your district,
the role they play in those communities and in Wisconsin’s economy. We
ask that you do not support Senator Vukmir’s and Rep J. Ott’s bill, SB
263, to repeal significant portions of Wisconsin’s Unfair Sales Act.




