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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Mabl e K. ,  

seeks r evi ew of  an or der  of  t he cour t  of  appeal s di smi ssi ng her  

appeal s i n t wo consol i dat ed t er mi nat i on of  par ent al  r i ght s 

pr oceedi ngs. 1  She cont ends t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on when i t  gr ant ed a def aul t  j udgment  

f i ndi ng t hat  gr ounds exi st ed t o t er mi nat e her  par ent al  r i ght s,  

af t er  bar r i ng her  at t or ney f r om of f er i ng f ur t her  evi dence 

t endi ng t o r ef ut e t he gr ounds f or  t he t er mi nat i on.   

Addi t i onal l y,  she ar gues t hat  t he c i r cui t  cour t  er r ed when i t  

gr ant ed t he def aul t  j udgment  pr emat ur el y.   

¶2 Mabl e K.  f ur t her  ar gues t hat  t he r emedy pr ovi ded by 

t he c i r cui t  cour t  t o addr ess i t s er r or s i s f undament al l y unf ai r .   

The ci r cui t  cour t ' s  r emedy was t o r et ur n Mabl e K.  t o t he 

pr ocedur al  post ur e when t he er r or  occur r ed and conduct  t he 

                                                 
1 Dane Cnt y.  Dep' t  of  Human Ser vs.  v.  Mabl e K. ,  Case Nos.  

2011AP825,  2011AP826,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App. ,  Jan.  
11,  2012) ,  di smi ssi ng Mabl e K. ' s appeal s af t er  an or der  of  t he 
c i r cui t  cour t  f or  Dane Count y,  Amy Smi t h,  J.  pr esi di ng,  vacat ed 
i t s pr evi ous or der  t er mi nat i ng her  par ent al  r i ght s.  
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r emai nder  of  t he f act - f i ndi ng hear i ng bef or e t he c i r cui t  cour t ,  

not  bef or e a j ur y.  

¶3 We concl ude,  and t he ci r cui t  cour t  has acknowl edged,  

t hat  i t  er r oneousl y exer ci sed i t s di scr et i on when i t  ent er ed a 

def aul t  j udgment  f i ndi ng t hat  gr ounds exi st ed t o t er mi nat e Mabl e 

K. ' s par ent al  r i ght s af t er  bar r i ng her  at t or ney f r om of f er i ng 

addi t i onal  evi dence.   I t  al so er r ed when i t  gr ant ed t he def aul t  

j udgment  bef or e t aki ng evi dence suf f i c i ent  t o est abl i sh t he 

gr ounds al l eged i n t he amended pet i t i ons.   We f ur t her  concl ude 

t hat  t he c i r cui t  cour t ' s  r emedy f or  cor r ect i ng t he er r or s i s 

f undament al l y unf ai r  under  t he f act s of  t hi s case.    

¶4 Accor di ngl y,  we r ever se and r emand t o t he c i r cui t  

cour t  f or  a new f act - f i ndi ng hear i ng t o be hear d by a j ur y i f  

Mabl e K.  t i mel y demands one.   On r emand,  t he new f act - f i ndi ng 

hear i ng i s t o be hel d at  t he ear l i est  r easonabl e oppor t uni t y.    

I  

¶5 Dane Count y f i l ed amended pet i t i ons f or  t he 

t er mi nat i on of  Mabl e K. ' s par ent al  r i ght s of  her  chi l dr en,  

I sai ah H.  and May K.   Dane Count y al so sought  t o t er mi nat e t he 

par ent al  r i ght s of  t he f at her s of  t he chi l dr en i n t he amended 

pet i t i ons.   The amended pet i t i ons al l ege as gr ounds f or  

t er mi nat i on of  Mabl e K. ' s par ent al  r i ght s a cont i nui ng need of  

pr ot ect i on or  ser vi ces under  Wi s.  St at .  § 48. 415( 2)  ( 2009- 10) 2 

and abandonment  under  Wi s.  St at .  § 48. 415( 1) .     

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.    
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¶6 Bef or e t he f act - f i ndi ng hear i ng,  t he c i r cui t  cour t  

or der ed Mabl e K.  t o appear  i n per son at  al l  pr oceedi ngs. 3  She 

was r epr esent ed by an at t or ney,  Yol anda Lehner ,  at  t he f act -

f i ndi ng hear i ng whi ch was bei ng t r i ed by a j ur y.   On Sept ember  

14,  2010,  t he second day of  t he f act - f i ndi ng hear i ng,  Mabl e K.  

f ai l ed t o per sonal l y appear  at  9: 00 a. m.  when t he hear i ng was 

set  t o r esume. 4  However ,  At t or ney Lehner  was pr esent  and 

appear ed on her  behal f .    

¶7 When Mabl e K.  f ai l ed t o per sonal l y appear  at  t he 

appoi nt ed t i me,  t he c i r cui t  cour t  asked At t or ney Lehner  about  

Mabl e K. ' s absence.   At t or ney Lehner  st at ed t hat  Mabl e K.  had 

cal l ed as At t or ney Lehner  was ar r i v i ng at  t he cour t house t hat  

mor ni ng.   Mabl e K.  t ol d At t or ney Lehner  t hat  she " wasn' t  f eel i ng 

good"  and t hat  t he hear i ng was ext r emel y st r essf ul .   She al so 

t ol d At t or ney Lehner  t hat  she di dn' t  t hi nk she coul d come t o 

cour t .    

                                                 
3 Ter mi nat i on of  par ent al  r i ght s pr oceedi ngs i nvol ve a t wo-

st ep pr ocedur e.   St at e v.  Shi r l ey E. ,  2006 WI  129,  ¶26,  298 Wi s.  
2d 1,  724 N. W. 2d 623.   The f i r st  st ep i s t he f act - f i ndi ng phase,  
whi ch consi st s of  an evi dent i ar y hear i ng t o det er mi ne whet her  
adequat e gr ounds exi st  f or  t he t er mi nat i on of  par ent al  r i ght s.   
Wi s.  St at .  § 48. 424;  Shi r l ey E. ,  298 Wi s.  2d 1,  ¶27.   The second 
st ep i s t he di sposi t i onal  phase,  whi ch consi st s of  an 
evi dent i ar y hear i ng i n whi ch t he ci r cui t  cour t  det er mi nes 
whet her  t er mi nat i on of  par ent al  r i ght s i s i n t he chi l d' s best  
i nt er est s.   See Wi s.  St at .  § 48. 427;  Shi r l ey E. ,  298 Wi s.  2d 1,  
¶28.  

4 Mabl e K.  was pr esent  f or  t he f i r st  day of  t he f act - f i ndi ng 
hear i ng.   Addi t i onal l y,  t her e wer e ei ght  pr e- t r i al  pr oceedi ngs 
hel d by t he c i r cui t  cour t  pr i or  t o t he f act - f i ndi ng hear i ng and 
t her e i s no i ndi cat i on t hat  Mabl e K.  f ai l ed t o appear  on t i me 
f or  any of  t hose pr oceedi ngs.   
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¶8 Dane Count y moved f or  a def aul t  j udgment .   At t or ney 

Lehner  r equest ed anot her  oppor t uni t y t o speak wi t h Mabl e K.  

about  comi ng t o cour t .   I nst ead of  gr ant i ng a def aul t  j udgment  

at  t hat  t i me,  t he c i r cui t  cour t  r ecessed f or  f i ve mi nut es i n 

or der  t o al l ow At t or ney Lehner  an oppor t uni t y t o agai n cont act  

Mabl e K.   

¶9 When At t or ney Lehner  r et ur ned t o cour t ,  she expl ai ned 

t hat  she had spoken wi t h Mabl e K.  v i a t el ephone.   Mabl e K.  t ol d 

At t or ney Lehner  t hat  she was goi ng t o r i de her  bi cycl e t o cour t  

and t hat  she woul d be t her e i n " about  hal f  an hour . "    

¶10 At t or ney Lehner  asked t he ci r cui t  cour t  t o wai t  unt i l  

" 10 t o 10, "  or  9: 50 a. m. ,  t o see i f  Mabl e K.  ar r i ved.   The 

ci r cui t  cour t  agr eed and t ook Dane Count y ' s mot i on under  

advi sement  t o see whet her  Mabl e K.  ar r i ved i n cour t  l at er  i n t he 

day.   The hear i ng bef or e t he j ur y r esumed,  and t est i mony was 

pr esent ed addr essi ng t he pet i t i ons agai nst  t he f at her s.    

¶11 At  appr oxi mat el y 10: 20 a. m. ,  out s i de t he pr esence of  

t he j ur y,  t he c i r cui t  cour t  agai n t ook up t he mat t er  of  Mabl e K.  

bei ng absent  f r om cour t .   Dane Count y r enewed i t s mot i on f or  a 

def aul t  j udgment .   However ,  t he at t or ney f or  Dane Count y not ed 

t hat  mor e evi dence woul d be r equi r ed t o suppor t  t he abandonment  

gr ound r egar di ng bot h chi l dr en bef or e a def aul t  j udgment  coul d 

be ent er ed.   He expect ed a wi t ness who coul d t est i f y about  t hat  

i ssue t o ar r i ve at  10: 30 a. m.   The ci r cui t  cour t  acknowl edged 

t hat  i t  needed t o hear  addi t i onal  t est i mony f r om Dane Count y ' s 

wi t ness t o est abl i sh t he gr ound of  abandonment  bef or e gr ant i ng 
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t he mot i on f or  a def aul t  j udgment  f i ndi ng t hat  gr ounds exi st ed 

t o t er mi nat e Mabl e K. ' s par ent al  r i ght s. 5 

¶12 I n opposi t i on t o t he r enewed mot i on,  At t or ney Lehner  

ar gued t hat  on t he abandonment  i ssue,  she had " a l ot  of  

evi dence. "   The evi dence was,  i n At t or ney Lehner ' s est i mat i on,  

enough t o make i t  " di f f i cul t  f or  t he Count y t o pr ove 

abandonment . "      

¶13 At t or ney Lehner  asked whet her  she woul d be al l owed t o 

adduce t hat  evi dence,  but  t he c i r cui t  cour t  det er mi ned t hat  she 

woul d not  be al l owed t o do so.   I nst ead she woul d be al l owed 

onl y t o cr oss- exami ne Dane Count y ' s sol e wi t ness i n r esponse t o 

t he di r ect  evi dence i nt r oduced by Dane Count y.   The ci r cui t  

cour t  t hen hear d t est i mony f r om t he wi t ness and At t or ney Lehner  

cr oss- exami ned hi m.    

¶14 Fol l owi ng t he t est i mony f r om Dane Count y ' s wi t ness,  

t he c i r cui t  cour t  " f ound by def aul t "  bot h gr ounds f or  

t er mi nat i on.   Af t er  maki ng t hat  det er mi nat i on,  t he c i r cui t  cour t  

f ound Mabl e K.  unf i t .   Ther e was no r ef er ence at  t he hear i ng t o 

Wi s.  St at .  § 805. 03,  a st at ut e t hat  al l ows t he ci r cui t  cour t  t o 

ent er  a sanct i on f or  t he v i ol at i on of  a cour t  or der .   I n f act ,  

                                                 
5 Thi s cour t  det er mi ned i n Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  

110,  ¶¶16- 19,  246 Wi s.  2d 1,  629 N. W. 2d 768,  t hat  a c i r cui t  
cour t  must  f i r st  t ake evi dence suf f i c i ent  t o suppor t  a f i ndi ng 
by c l ear  and convi nci ng evi dence t hat  t he gr ound or  gr ounds 
al l eged i n t he pet i t i on wer e pr oven bef or e gr ant i ng a def aul t  
j udgment  on t he gr ounds at  i ssue.   The ci r cui t  cour t  di d not  
r ef er ence Evel yn C. R.  di r ect l y,  but  i n acknowl edgi ng t hat  i t  
needed t o hear  addi t i onal  t est i mony,  i t  appear s t o have been 
awar e of  t hat  r equi r ement .    
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t he wor ds " sanct i on"  or  " f or f ei t ur e"  wer e not  empl oyed as par t  

of  t he anal ysi s ( f or  f ur t her  di scussi on,  see i nf r a ¶¶67- 71) .  

¶15 Mabl e K.  ar r i ved i n cour t  appr oxi mat el y t en mi nut es 

l at er  at  10: 45 a. m.   Out si de t he pr esence of  t he j ur y At t or ney 

Lehner  r equest ed t hat  t he c i r cui t  cour t  r econsi der  i t s pr evi ous 

ent r y of  a def aul t  j udgment  f i ndi ng t hat  gr ounds exi st ed t o 

t er mi nat e Mabl e K. ' s par ent al  r i ght s.   The ci r cui t  cour t  i nvi t ed 

Mabl e K.  t o t est i f y about  why t he ci r cui t  cour t  shoul d 

r econsi der  t he def aul t  j udgment .      

¶16 Mabl e K.  t est i f i ed t hat  she was " r eal  k i nd of  s i ck"  

f r om t he pr evi ous day' s " pr ocedur e. "   The pr oceedi ngs f r om t he 

pr evi ous day " r eal l y k i nd of  hur t "  her  and she t est i f i ed t hat  

she ar r i ved l at e because " [ she]  was j ust  t i r ed. "   On cr oss-

exami nat i on,  Dane Count y i nt r oduced deposi t i on t est i mony 

r egar di ng i nconsi st ent  st at ement s made by Mabl e K.  about  her  

mar i t al  st at us i n pr evi ous t er mi nat i on pr oceedi ngs.   On f ur t her  

quest i oni ng f r om t he ci r cui t  cour t ,  Mabl e K.  t est i f i ed t hat  

af t er  t he second phone cal l ,  she sai d she " had t o get  me some 

br eakf ast  t hen I  wi l l  be comi ng. "    

¶17 Af t er  Mabl e K.  f i ni shed t est i f y i ng,  t he c i r cui t  cour t  

consi der ed whet her  i t  shoul d vacat e t he def aul t  j udgment .   The 

ci r cui t  cour t  quest i oned Mabl e K. ' s cr edi bi l i t y ,  c i t i ng t he 

i nconsi st ent  st at ement s Mabl e K.  had made i n pr i or  deposi t i ons 

t hat  wer e i nt r oduced dur i ng cr oss- exami nat i on by Dane Count y.   

The ci r cui t  cour t  al so di scussed t he mor ni ng' s event s and Mabl e 

K. ' s t est i mony,  wher e Mabl e K.  had of f er ed sever al  

" i nconsi st ent "  r easons f or  not  appear i ng i n per son.   
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Accor di ngl y,  t he c i r cui t  cour t  det er mi ned t hat  Mabl e K.  had 

i nt r oduced i nsuf f i c i ent  pr oof  t o suppor t  a f i ndi ng t hat  t he 

def aul t  j udgment  shoul d be vacat ed under  Wi s.  St at .  

§ 806. 07( 1) ( a) ,  whi ch al l ows r el i ef  f r om a j udgment  on gr ounds 

of  mi st ake or  excusabl e negl ect . 6   

¶18 The ci r cui t  cour t  t hen di smi ssed Mabl e K.  and At t or ney 

Lehner  f r om t he r emai nder  of  t he f act - f i ndi ng hear i ng.   When t he 

j ur y was br ought  back i nt o cour t ,  i t  was i nst r uct ed t hat  Mabl e 

K.  was no l onger  i nvol ved i n t he cases and t hat  t he c l ai ms 

agai nst  her  had been r esol ved.   The hear i ng bef or e t he j ur y 

cont i nued,  addr essi ng t he pet i t i ons agai nst  t he f at her s.  

                                                 
6 The r ecor d f r om t he hear i ng on t he mot i on t o vacat e t he 

def aul t  j udgment  r ef l ect s t hat  t he mot i on was advanced and 
deci ded pur suant  t o Wi s.  St at .  § 806. 07( 1) ( a) .   The r ecor d 
r ef l ect s t he f ol l owi ng:  

I  i nf er  f r om t he i nf or mat i on t hat  [ Mabl e K. ]  has 
pr ovi ded and t he comment s made by Ms.  Lehner  t hat  we 
ar e,  t hat  [ Mabl e K. ]  i s  seeki ng t he Cour t  t o vacat e 
t he def aul t  j udgment  based on mi st ake or  excusabl e 
negl ect  or  somet hi ng of  t hat  nat ur e.  .  .  .  

I  al so woul d not e t hat  I  do not  bel i eve t hat  t he 
t est i mony of  [ Mabl e K. ] ,  even t aken i n t he l i ght  most  
f avor abl e t o [ her ] ,  coul d possi bl y const i t ut e 
excusabl e negl ect .   [ Mabl e K. ]  has i ndi cat ed t hat  f or  
–-  on t he r ecor d as t o a number  of  di f f er ent  possi bl e 
excuses f or  her  f ai l ur e t o appear  her e t oday.   I  do 
not  bel i eve t hat  any of  t hem const i t ut e mi st ake or  
excusabl e negl ect  as t hose t er ms ar e def i ned i n 
Sect i on 806. 07( 1) ( a) .  .  .  .  

I  al so wi l l  f i nd t hat  t he i nf or mat i on t hat  I  have i s 
i nsuf f i c i ent  t o make a f i ndi ng t hat  j udgment  or  or der  
of  def aul t  shoul d be r el i eved under  806. 07 and I ,  
t her ef or e,  deny t he mot i on t o r el i eve [ Mabl e K. ]  f r om 
def aul t  j udgment .   I ' ve r ul ed i n t hat  r egar d.  
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¶19 Bef or e t he di sposi t i onal  hear i ng,  Joyce Br own,  a 

soci al  wor ker  wi t h t he Dane Count y Depar t ment  of  Human Ser vi ces,  

f i l ed a cour t  r epor t  t hat  r ecommended t er mi nat i ng Mabl e K. ' s 

par ent al  r i ght s.   Accor di ng t o t he psychi at r i c eval uat i ons 

r ef er enced i n t hat  cour t  r epor t ,  Mabl e K.  has " i nt el l ect ual  

def i c i t s"  wi t h a per f or mance I Q of  60,  and a f ul l  scal e I Q of  

54.   The cour t  r epor t  i ndi cat es t hat  an I Q of  54 i s " consi der ed 

i n t he ext r emel y l ow r ange. "     

¶20 The ci r cui t  cour t  hel d a di sposi t i onal  hear i ng on 

Januar y 3,  2011.   Mabl e K.  per sonal l y appear ed al ong wi t h 

At t or ney Lehner .   The ci r cui t  cour t  hear d t est i mony f r om Joyce 

Br own r egar di ng t he best  i nt er est s of  t he chi l dr en.   At  t he 

concl usi on of  t he di sposi t i onal  hear i ng,  t he c i r cui t  cour t  

ent er ed an or der  t er mi nat i ng Mabl e K. ' s par ent al  r i ght s.    

¶21 Mabl e K.  appeal ed f ol l owi ng t he di sposi t i onal  hear i ng.   

Ret ai ni ng j ur i sdi ct i on,  t he cour t  of  appeal s r emanded t he cases 

back t o t he c i r cui t  cour t  and or der ed t he ci r cui t  cour t  t o hear  

and deci de post di sposi t i on mot i ons.    

¶22 At  a post di sposi t i on mot i on hear i ng on r emand,  Mabl e 

K.  ar gued t hat  t he c i r cui t  cour t  er r oneousl y  exer ci sed i t s 

di scr et i on by gr ant i ng and r ef usi ng t o vacat e t he def aul t  

j udgment  f i ndi ng t hat  gr ounds exi st ed t o t er mi nat e her  par ent al  

r i ght s.   She cont ended t hat  t he appr opr i at e r emedy f or  t he 

er r oneous exer ci se of  di scr et i on was a new f act - f i ndi ng hear i ng.    

¶23 At t or ney Lehner  of f er ed t est i mony about  t he evi dence 

she had i nt ended t o i nt r oduce at  t he f act - f i ndi ng hear i ng.   She 

t est i f i ed t hat  she di d not  t hi nk t hat  Dane Count y coul d pr ove 
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t he abandonment  gr ound.   The amended pet i t i ons r el at i ng t o bot h 

chi l dr en al l eged t hat  Mabl e K.  f ai l ed t o v i s i t  or  communi cat e 

wi t h t he chi l dr en dur i ng a f i ve- mont h per i od bet ween December  

17,  2009 and May 27,  2010.   The amended pet i t i ons f ur t her  

al l eged t hat  t her e wer e t wo e- mai l  communi cat i ons f r om Mabl e K.  

t o t he chi l dr en' s f ost er  par ent ,  but  t hat  bot h e- mai l  

communi cat i ons occur r ed mor e t han t hr ee mont hs af t er  Mabl e K. ' s 

l ast  v i s i t  wi t h t he chi l dr en on December  17,  2009.    

¶24 To r ebut  t he abandonment  gr ound,  At t or ney Lehner  

i nt ended t o i nt r oduce e- mai l  cor r espondence and r ecor ds of  

cont act s bet ween Mabl e K. ,  t he soci al  wor ker s i nvol ved i n her  

case,  and t he chi l dr en' s f ost er  par ent .   Cont r ar y t o t he 

al l egat i ons i n t he amended pet i t i ons,  t hese cont act s suggest  

t hat  Mabl e K.  cont act ed t he chi l dr en' s f ost er  par ent  and soci al  

wor ker s on a number  of  occasi ons dur i ng t he per i od of  t he 

al l eged abandonment .    

¶25 The e- mai l  communi cat i ons t hat  Mabl e K.  sent  di r ect l y  

t o t he chi l dr en' s f ost er  par ent  dur i ng t he per i od of  al l eged 

abandonment  wer e not  t wo i n number  as st at ed i n t he amended 

pet i t i ons,  but  r at her  t her e wer e seven.   Al so cont r ar y t o t he 

al l egat i ons of  t he amended pet i t i ons,  t he r ecor d i ndi cat es t hat  

t her e wer e e- mai l s sent  dur i ng——not  af t er ——t he t hr ee- mont h 

per i od f ol l owi ng Mabl e K. ' s l ast  v i s i t  wi t h t he chi l dr en.   The 

e- mai l s whi ch At t or ney Lehner  i nt ended t o i nt r oduce wer e sent  on 

Januar y 21,  2010,  Mar ch 1,  2010,  Mar ch 31,  2010,  Apr i l  22,  2010,  

Apr i l  29,  2010,  May 5,  2010,  and May 13,  2010.   I n t hose e- mai l  

communi cat i ons,  Mabl e K.  asked on sever al  occasi ons about  t he 
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chi l dr en' s l i ves,  t hei r  exper i ences i n school ,  how bi g t he 

chi l dr en wer e get t i ng,  and whet her  t he f ost er  par ent  coul d shar e 

any pi ct ur es of  t he chi l dr en.    

¶26  To f ur t her  r ebut  t he abandonment  gr ound,  At t or ney 

Lehner  i nt ended t o i nt r oduce e- mai l  cor r espondence and r ecor ds 

of  cont act s bet ween Mabl e K.  and soci al  wor ker s i nvol ved i n her  

case dur i ng t he al l eged per i od of  abandonment .   One such r ecor d 

not es t hat  Mabl e K.  l ef t  a voi ce message wi t h a soci al  wor ker  on 

Januar y 7,  2010,  cancel l i ng a cont act  schedul ed f or  t hat  dat e.   

Mabl e K.  sent  an e- mai l  t o t he same soci al  wor ker  on Mar ch 1,  

2010 sayi ng she no l onger  had a t el ephone and apol ogi z i ng f or  

her  l ack of  r esponse.   Anot her  r ecor d f r om Mar ch 10,  2010 not es 

t hat  Mabl e K.  cal l ed a soci al  wor ker  and asked whet her  she coul d 

" see her  k i ds, "  but  t her e i s no i ndi cat i on such a v i s i t  

occur r ed.   An addi t i onal  e- mai l  f r om a soci al  wor ker  sent  on 

Mar ch 16,  2010 i ndi cat es t hat  t he soci al  wor ker  spoke on t he 

t el ephone wi t h Mabl e K.  t he pr evi ous day and t hat  Mabl e K.  sai d 

she " expect [ ed]  t o get  t he k i ds back as she wi l l  have housi ng on 

t he Sout h s i de next  mont h. "    

¶27 At t or ney Lehner  st at ed she i nt ended t o i nt r oduce t he 

evi dence t o r ebut  t he abandonment  gr ound t hr ough cr oss-

exami nat i on of  " t he soci al  wor ker s"  or  t hr ough Mabl e K. ' s 

t est i mony di r ect l y.   Near l y al l  of  t he e- mai l s wer e ei t her  

di r ect ed t o or  copi ed t o t he soci al  wor ker ,  Joyce Br own.   

At t or ney Lehner  had pr evi ousl y l i s t ed Joyce Br own on her  amended 

wi t ness l i s t  bef or e t he f act - f i ndi ng hear i ng.  
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¶28 At t or ney Lehner  f ur t her  t est i f i ed t hat  she had 

i nt ended t o i nt r oduce evi dence cont est i ng t he cont i nui ng need of  

pr ot ect i on or  ser vi ces gr ound.   She t hought  t hat  she coul d " make 

a case t hat  [ Mabl e K. ]  woul d meet  t he condi t i ons [ of  t he chi l d 

i n need of  pr ot ect i on or  ser vi ces or der ]  i n t he next  ni ne 

mont hs. "   At t or ney Lehner  t est i f i ed t hat  Mabl e K.  " had an 

apar t ment  l i ned up"  and t hat  t he apar t ment  evi dence woul d make 

i t  l i kel y t hat  Mabl e K.  woul d meet  t he condi t i ons.   I n At t or ney 

Lehner ' s opi ni on,  t he f act  t hat  Mabl e K.  di d not  have a pl ace t o 

l i ve " seemed t o be t he mai nst ay wi t h get t i ng her  k i ds back. "    

¶29 At t or ney Lehner  t hought  t hat  she had an addi t i onal  

def ense t o t hi s gr ound,  t hat  i s  a " st r ong ar gument  t hat  t he 

Depar t ment  had not  made r easonabl e ef f or t s. "   She had i nt ended 

t o devel op t he ar gument  t hat  " i t  was al most  set  up so t hat  

[ Mabl e K. ]  woul d f ai l . . . t o meet  t he condi t i ons she needed f or  

r et ur n"  by cr oss- exami ni ng Joyce Br own.   Addi t i onal l y,  At t or ney 

Lehner  i nt ended f or  Mabl e K.  t o t est i f y r egar di ng bot h of  t he 

ant i c i pat ed def enses t o t he cont i nui ng need of  pr ot ect i on or  

ser vi ces gr ound.   

¶30 I n a l at er  or al  deci s i on f ol l owi ng t he post -

di sposi t i on mot i on hear i ng,  t he c i r cui t  cour t  det er mi ned t hat  i t  

er r oneousl y depr i ved Mabl e K.  of  her  st at ut or y r i ght  t o an 

at t or ney pr ovi ded under  Wi s.  St at .  § 48. 23( 2) .   Ci t i ng St at e v.  

Shi r l ey E. ,  2006 WI  129,  298 Wi s.  2d 1,  724 N. W. 2d 623,  t he 

c i r cui t  cour t  acknowl edged t hat  i t  had er r ed when i t  bar r ed 

At t or ney Lehner  f r om adduci ng evi dence t endi ng t o r ef ut e t he 

gr ounds al l eged i n t he amended pet i t i ons.   Dane Count y ar gued 
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t hat  t her e wer e no wi t nesses t o pr esent  when Mabl e K.  was l at e 

on t he second day of  t he f act - f i ndi ng hear i ng,  but  t he c i r cui t  

cour t  r ej ect ed t hat  ar gument . 7  I t  concl uded t hat  At t or ney Lehner  

" had evi dence beyond [ Mabl e K. ] "  and had " ot her  wi t nesses on her  

wi t nesses l i s t , "  st at i ng:  

I  r eal l y t hi nk t hat  [ Mabl e K. ]  shoul d have had t hat  
oppor t uni t y t o br i ng i n t hese wi t nesses and,  f r ankl y,  
I  don' t  know exact l y what  t hey woul d say but  she had a 
r i ght  t o at  l east  pr esent  i t .  

Accor di ngl y,  t he c i r cui t  cour t  vacat ed i t s pr evi ous or der s 

t er mi nat i ng Mabl e K. ' s par ent al  r i ght s.  

¶31 The ci r cui t  cour t  det er mi ned t hat  t he appr opr i at e 

r emedy f or  t he er r oneous exer ci se of  di scr et i on was t o r et ur n 

Mabl e K.  t o t he pr ocedur al  post ur e when t he er r or  occur r ed.  That  

pr ocedur al  post ur e was af t er  Dane Count y had moved f or  a def aul t  

j udgment  and i t s  abandonment  wi t ness had t est i f i ed out si de t he 

pr esence of  t he j ur y,  but  bef or e t he c i r cui t  cour t  act ual l y 

f ound by def aul t  t hat  gr ounds exi st ed t o t er mi nat e Mabl e K. ' s 

                                                 
7 The di ssent  makes t he same ar gument  t hat  t her e wer e no 

wi t nesses t o pr esent  but  i gnor es t hat  t he c i r cui t  cour t  soundl y 
r ej ect ed t hat  ar gument .   Di ssent ,  ¶110 n. 11.  

Addi t i onal l y,  At t or ney Lehner  acknowl edged t hat  al t hough 
she coul d not  cal l  Mabl e K.  i f  Mabl e K.  was not  pr esent  f or  t he 
second day of  t he f act - f i ndi ng hear i ng,  she " woul dn' t  have put  
[ her ]  case on pr obabl y unt i l  t he next  day anyway. "   Cont r ar y t o 
t he ar gument s of  t he di ssent ,  t he r ecor d i ndi cat es t hat  not  onl y 
wer e t her e wi t nesses t o pr esent ,  but  t hat  t he par t i es had 
al r eady schedul ed t hem t o t est i f y.     
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par ent al  r i ght s and f ound Mabl e K.  unf i t . 8  Under  t he c i r cui t  

cour t ' s  r emedy,  any addi t i onal  evi dence Mabl e K.  coul d of f er  

woul d be t o t he cour t ,  not  t o a j ur y.  

¶32 The cases r et ur ned t o t he cour t  of  appeal s af t er  t he 

post di sposi t i on mot i on hear i ng.   Whi l e t he cases wer e pendi ng 

bef or e t he cour t  of  appeal s,  Dane Count y f i l ed a mot i on f or  

r econsi der at i on wi t h t he c i r cui t  cour t  concer ni ng i t s f i ndi ngs 

at  t he post di sposi t i on mot i on hear i ng.  

¶33 The ci r cui t  cour t  i ssued a wr i t t en " r esponse"  t o t he 

mot i on f or  r econsi der at i on,  i ndi cat i ng t hat  i t  woul d be i ncl i ned 

t o amend por t i ons of  i t s  or al  deci s i on on r emand i f  t he cour t  of  

appeal s al l owed i t  t o do so.   However ,  t he c i r cui t  cour t  

concl uded t hat  i t  l acked t he aut hor i t y t o act  whi l e t he cases 

wer e pendi ng bef or e t he cour t  of  appeal s.  

¶34 Af t er  t he c i r cui t  cour t  i ssued i t s wr i t t en " r esponse, "  

t he cour t  of  appeal s i ssued an or der  r emandi ng t he cases t o t he 

c i r cui t  cour t  i n or der  t o addr ess Dane Count y ' s mot i on.   The 

cour t  of  appeal s r easoned t hat  t her e was l i t t l e poi nt  i n 

r evi ewi ng a c i r cui t  cour t  or der  t hat  t he c i r cui t  cour t  i t sel f  no 

l onger  bel i eved was t he cor r ect  out come.  

                                                 
8 Thi s case pr esent s l egal  quest i ons f or  our  det er mi nat i on.   

I n an appar ent  at t empt  t o obf uscat e t he l egal  i ssues,  much of  
t he di ssent ' s " f ami l y backgr ound"  di scussi on seemi ngl y i s 
desi gned t o mal i gn Mabl e K. ' s f i t ness as a par ent ——whi ch i s not  
an i ssue bef or e us.   The di ssent  seems t o be advanci ng t hat  we 
shoul d somehow eval uat e t he l aw di f f er ent l y because of  Mabl e 
K. ' s f ami l y backgr ound.  



No.  2011AP825 & 2011AP826   

 

15 
 

¶35 On r emand t o addr ess Dane Count y ' s r econsi der at i on 

mot i on,  t he c i r cui t  cour t  r eaf f i r med i t s ear l i er  or al  f i ndi ngs 

i n a wr i t t en deci s i on.   The ci r cui t  cour t  concl uded t hat  t he 

or der  t er mi nat i ng Mabl e K. ' s par ent al  r i ght s woul d r emai n 

vacat ed,  " wi t h t he expect at i on t hat  t hi s cour t  wi l l  deci de at  an 

evi dent i ar y hear i ng whet her  gr ounds exi st  t o est abl i sh 

t er mi nat i on of  [ Mabl e K. ' s]  par ent al  r i ght s, "  at  whi ch t i me 

Mabl e K.  coul d pr esent  evi dence " cont r ar y t o def aul t . "    

¶36 Fol l owi ng t he ci r cui t  cour t ' s  wr i t t en deci s i on,  t he 

cases r et ur ned t o t he cour t  of  appeal s.   I n an or der  i ssued on 

December  21,  2011,  t he cour t  of  appeal s sua sponte quest i oned 

what  t o do wi t h t he appeal s,  t ent at i vel y concl udi ng t hat  no 

appeal  exi st ed as of  r i ght  and t hat  i t  woul d not  be i ncl i ned t o 

t ake up t he appeal s on a di scr et i onar y basi s.   However ,  t he 

cour t  of  appeal s i nvi t ed addi t i onal  br i ef i ng on t he mat t er .  

¶37 Af t er  addi t i onal  br i ef i ng,  t he cour t  of  appeal s i ssued 

an or der  on Januar y 11,  2012 di smi ssi ng t he appeal s.   The cour t  

of  appeal s r el i ed on t he anal ysi s cont ai ned i n i t s December  21,  

2011 or der .   

I I  

¶38 I n t hese cases,  we ar e cal l ed upon t o exami ne whet her  

t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n 
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ent er i ng a def aul t  j udgment  agai nst  Mabl e K. 9  We ar e asked t o 

f i r st  det er mi ne whet her  i t  was an er r oneous exer ci se of  

di scr et i on t o gr ant  a def aul t  j udgment  f i ndi ng t hat  gr ounds 

exi st ed t o t er mi nat e Mabl e K. ' s par ent al  r i ght s af t er  t he 

c i r cui t  cour t  bar r ed At t or ney Lehner  f r om adduci ng evi dence 

t endi ng t o r ef ut e t he al l egat i ons i n t he amended pet i t i ons.   We 

ar e f ur t her  cal l ed t o det er mi ne whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on i n gr ant i ng t he def aul t  

j udgment  bef or e est abl i shi ng t he gr ounds al l eged i n t he amended 

pet i t i ons.    

¶39 A ci r cui t  cour t  pr oper l y exer ci ses i t s di scr et i on when 

i t  exami nes t he r el evant  f act s ,  appl i es a pr oper  st andar d of  

l aw,  and usi ng a demonst r at ed r at i onal  pr ocess r eaches a 

concl usi on t hat  a r easonabl e j udge coul d r each.   Schnel l er  v.  

                                                 
9 Mabl e K.  addi t i onal l y ar gues t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on i n gr ant i ng a def aul t  
j udgment  because her  conduct  was not  egr egi ous or  i n bad f ai t h 
and because Wi s.  St at .  § 806. 07( 1) ( h) ,  whi ch al l ows r el i ef  f r om 
a j udgment  f or  " [ a] ny ot her  r easons j ust i f y i ng r el i ef  f r om t he 
oper at i on of  t he j udgment , "  r equi r ed t he ci r cui t  cour t  t o vacat e 
t he def aul t  j udgment .   Because we concl ude t hat  ent er i ng a 
def aul t  j udgment  was an er r oneous exer ci se of  di scr et i on on 
ot her  gr ounds,  we need not  addr ess whet her  gr ant i ng a def aul t  
j udgment  was an er r oneous exer ci se of  di scr et i on f or  t hose 
r easons.     

I n accept i ng t he pet i t i on f or  r evi ew,  we or der ed t he 
par t i es t o br i ef  t he i ssue of  whet her  t he c i r cui t  cour t ' s  
deci s i on t o vacat e i t s pr evi ous or der  t er mi nat i ng Mabl e K. ' s  
par ent al  r i ght s const i t ut es a f i nal  or der  f or  t he pur poses of  
appeal .   However ,  we l i kewi se need not  deci de t hat  i ssue.   
Havi ng accept ed t he pet i t i on f or  r evi ew,  det er mi ni ng t he exact  
i mpl i cat i ons of  t he c i r cui t  cour t ' s  act i ons on t he st at us of  
t hese appeal s i s not  necessar y t o t he r esol ut i on of  t hi s case.  
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St .  Mar y ' s Hosp.  Med.  Ct r . ,  162 Wi s.  2d 296,  306,  470 N. W. 2d 873 

( 1991) .   Ul t i mat el y our  det er mi nat i on r est s  her e on an 

exami nat i on of  whet her  t he c i r cui t  cour t  appl i ed pr oper  

st andar ds of  l aw when i t  gr ant ed t he def aul t  j udgment .   We 

r evi ew quest i ons of  l aw i ndependent  of  t he det er mi nat i ons 

r ender ed by t he c i r cui t  cour t  and t he cour t  of  appeal s.  

¶40 I f  we det er mi ne t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n gr ant i ng a def aul t  j udgment  f i ndi ng 

t hat  gr ounds exi st ed t o t er mi nat e Mabl e K. ' s par ent al  r i ght s,  we 

must  t hen exami ne whet her  t he c i r cui t  cour t ' s  r emedy i s 

f undament al l y f ai r  under  t hese f act s.   See Sheboygan Cnt y.  Dep' t  

of  Heal t h & Human Ser vs.  v.  Jul i e A. B. ,  2002 WI  95,  ¶22,  255 

Wi s.  2d 170,  648 N. W. 2d 402.   Whet her  a c i r cui t  cour t  has 

pr ovi ded a par ent  i n a t er mi nat i on of  par ent al  r i ght s pr oceedi ng 

f undament al l y f ai r  pr ocedur es al so pr esent s a quest i on of  l aw 

t hat  we r evi ew i ndependent  of  t he det er mi nat i ons of  t he c i r cui t  

cour t  and cour t  of  appeal s.   See Monr oe Cnt y.  Dep' t  of  Human 

Ser vs.  v.  Kel l i  B. ,  2004 WI  48,  ¶¶16,  27,  271 Wi s.  2d 51,  678 

N. W. 2d 831.  

¶41 We addr ess each i ssue i n t ur n.  

I I I  

¶42 We f i r st  consi der  whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  ent er ed a def aul t  

j udgment  f i ndi ng t hat  gr ounds exi st ed t o t er mi nat e Mabl e K. ' s 

par ent al  r i ght s.   Speci f i cal l y,  Mabl e K.  cont ends t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n gr ant i ng 

t he def aul t  j udgment  af t er  i t  depr i ved her  of  her  st at ut or y 
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r i ght  t o an at t or ney under  Wi s.  St at .  § 48. 23( 2) . 10  She f ur t her  

cont ends t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on when i t  gr ant ed t he def aul t  j udgment  bef or e t aki ng 

evi dence suf f i c i ent  t o est abl i sh t he gr ounds al l eged i n t he 

amended pet i t i ons.  

¶43 The ci r cui t  cour t  acknowl edged t hat  i t  er r ed when i t  

bar r ed Mabl e K.  f r om pr esent i ng f ur t her  evi dence.   Ci t i ng 

Shi r l ey E. ,  t he c i r cui t  cour t  det er mi ned t hat  At t or ney Lehner  

shoul d have been al l owed t o pr esent  evi dence t endi ng t o r ef ut e 

t he al l egat i ons i n t he amended pet i t i ons t o t er mi nat e Mabl e K. ' s 

par ent al  r i ght s.   Li kewi se,  Dane Count y agr eed at  or al  ar gument  

bef or e t hi s cour t  t hat  t he c i r cui t  cour t  commi t t ed er r or  i n not  

al l owi ng At t or ney Lehner  t o adduce addi t i onal  evi dence.   We 

begi n our  anal ysi s by exami ni ng Shi r l ey E.  

                                                 
10 Wi sconsi n St at .  § 48. 23( 2)  pr ovi des t he f ol l owi ng:  

(2) Whenever  a chi l d i s t he subj ect  of  a pr oceedi ng 
i nvol v i ng a cont est ed adopt i on or  t he i nvol unt ar y 
t er mi nat i on of  par ent al  r i ght s,  any par ent  under  18 
year s of  age who appear s bef or e t he cour t  shal l  be 
r epr esent ed by counsel ;  but  no such par ent  may wai ve 
counsel .  Except  as pr ovi ded i n sub.  ( 2g) ,  a mi nor  
par ent  pet i t i oni ng f or  t he vol unt ar y t er mi nat i on of  
par ent al  r i ght s shal l  be r epr esent ed by a guar di an ad 
l i t em.  I f  a pr oceedi ng i nvol ves a cont est ed adopt i on 
or  t he i nvol unt ar y t er mi nat i on of  par ent al  r i ght s,  any 
par ent  18 year s ol d or  ol der  who appear s bef or e t he 
cour t  shal l  be r epr esent ed by counsel ;  but  t he par ent  
may wai ve counsel  pr ovi ded t he cour t  i s  sat i sf i ed such 
wai ver  i s knowi ngl y and vol unt ar i l y  made.  
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¶44 The Shi r l ey E.  cour t  addr essed t he quest i on of  whet her  

a c i r cui t  cour t  may deny a par ent  t he st at ut or y r i ght  t o an 

at t or ney when t he par ent  appear ed i n t he pr oceedi ng but  f ai l ed 

t o per sonal l y at t end t he hear i ng i n cont r avent i on of  a cour t  

or der .   298 Wi s.  2d 1,  ¶2.   Shi r l ey E. ,  a par ent ,  f ai l ed t o 

per sonal l y at t end an i ni t i al  pl ea hear i ng i n a t er mi nat i on of  

par ent al  r i ght s pr oceedi ng.   I d. ,  ¶11.   The ci r cui t  cour t  

r eschedul ed t he hear i ng so t he St at e coul d obt ai n ser vi ce on 

Shi r l ey E.  and ar r ange f or  t he appoi nt ment  of  an at t or ney.   I d.    

¶45 At  t he r eschedul ed hear i ng,  Shi r l ey E. ' s r ecent l y-

appoi nt ed at t or ney appear ed i n per son,  but  Shi r l ey E.  di d not .   

I d. ,  ¶12.   The ci r cui t  cour t  al l owed Shi r l ey E.  t o appear  by 

t el ephone at  her  at t or ney' s r equest .   I d.   The St at e asked t he 

ci r cui t  cour t  t o ent er  a def aul t  j udgment  agai nst  Shi r l ey E. ,  

but  t he c i r cui t  cour t  i nst ead or der ed Shi r l ey E.  t o appear  i n 

per son at  t he next  hear i ng and war ned her  t hat  i f  she di d not  

appear  per sonal l y,  t he c i r cui t  cour t  woul d ent er  a def aul t  

j udgment  agai nst  her .   I d.   The hear i ng was adj our ned and 

r eschedul ed agai n.   I d.  

¶46 Shi r l ey E.  f ai l ed t o per sonal l y appear  at  t he 

r eschedul ed hear i ng.   I d. ,  ¶13.   The ci r cui t  cour t  ent er ed a 

def aul t  j udgment  as a sanct i on f or  her  f ai l ur e t o obey t he cour t  

or der  t hat  Shi r l ey E.  appear  i n per son.   I d.   However ,  t he 

c i r cui t  cour t  i ndi cat ed t hat  i t  woul d ent er t ai n a mot i on t o 

vacat e t he def aul t  j udgment  i f  Shi r l ey E.  appear ed i n per son,  

and agai n adj our ned t he mat t er .   I d. ,  ¶15.    
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¶47 When Shi r l ey E.  f ai l ed t o appear  per sonal l y at  t he 

next  hear i ng,  t he c i r cui t  cour t  di smi ssed her  at t or ney f r om t he 

pr oceedi ng.   I d. ,  ¶16.   The ci r cui t  cour t  pr oceeded t o hol d 

hear i ngs i n bot h phases of  t he pr oceedi ng wi t hout  Shi r l ey E.  or  

her  at t or ney pr esent  and t er mi nat ed Shi r l ey E. ' s par ent al  

r i ght s.   I d. ,  ¶18.  

¶48 Par ent s have a s t at ut or y r i ght  t o r epr esent at i on by an 

at t or ney under  Wi s.  St at .  § 48. 23( 2) .   The Shi r l ey E.  cour t  

concl uded t hat  t he st at ut or y r i ght  t o an at t or ney i s not  l i mi t ed 

t o par ent s who appear  i n per son at  cour t  pr oceedi ngs.   298 Wi s.  

2d 1,  ¶43.   A par ent ' s at t or ney may act  on behal f  of  a par ent  

who does not  appear  i n per son.   I d. ,  ¶46.    

¶49 The Shi r l ey E.  cour t  f ur t her  concl uded t hat  a par ent ' s 

st at ut or y r i ght  t o an at t or ney i s pr eser ved even af t er  t he ent r y 

of  a def aul t  j udgment .   I d. ,  ¶56.   Par ent s i n t er mi nat i on of  

par ent al  r i ght s pr oceedi ngs have a st at ut or y r i ght  t o be hear d 

t hr ough an at t or ney i n " a meani ngf ul  t i me and i n a meani ngf ul  

manner . " 11  I d. ,  ¶52.  

                                                 
11 The di ssent  appear s t o concl ude t hat  a par ent  cannot  be 

deni ed her  st at ut or y r i ght  t o an at t or ney unl ess t he cour t  bar s 
t he par ent  f r om par t i c i pat i ng " bef or e any evi dence [ i s]  
pr esent ed"  and r emai ns bar r ed t hr oughout  an ent i r e t r i al .   
Di ssent ,  ¶127.   I t  seems t o i gnor e ent i r el y t he act ual  r easoni ng 
of  t hi s opi ni on and t hat  of  t he c i r cui t  cour t ,  whi ch i s t hat  t he 
c i r cui t  cour t  er r oneousl y cut  of f  At t or ney Lehner  bef or e she 
coul d put  i n her  case.  

The di ssent ' s anal ysi s woul d unr easonabl y expand t he 
hol di ng of  Shi r l ey E.  by i mpl yi ng t hat  a par ent ' s par t i c i pat i on 
i s meani ngf ul  except  when t he par ent  i s ent i r el y bar r ed f r om 
par t i c i pat i ng at  t r i al .   See i d.  
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¶50 Accor di ngl y,  Mabl e K. ' s st at ut or y r i ght  t o an at t or ney 

di d not  expi r e when she di d not  ar r i ve i n cour t  on t i me.   

At t or ney Lehner  coul d act  on her  behal f  at  t he f act - f i ndi ng 

hear i ng whet her  or  not  Mabl e K.  per sonal l y appear ed.  

¶51  We agr ee wi t h t he par t i es and t he ci r cui t  cour t  t hat  

t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

ent er ed a def aul t  j udgment  agai nst  Mabl e K.  f i ndi ng t hat  gr ounds 

exi st ed t o t er mi nat e her  par ent al  r i ght s af t er  depr i v i ng her  of  

her  st at ut or y r i ght  t o an at t or ney under  Wi s.  St at .  § 48. 23( 2) .   

I n t hese cases,  At t or ney Lehner  r equest ed an oppor t uni t y t o be 

hear d and t ol d t he c i r cui t  cour t  t hat  she possessed " a l ot  of  

evi dence"  on t he i ssue of  abandonment ,  whi ch she t hought  woul d 

make i t  " di f f i cul t  f or  [ Dane Count y]  t o pr ove abandonment "  i f  

she wer e al l owed t o ent er  i t  i nt o t he r ecor d.   She l at er  

t est i f i ed t hat  she had i nt ended t o i nt r oduce addi t i onal  evi dence 

t endi ng t o r ef ut e t he al l egat i ons of  cont i nui ng need of  

pr ot ect i on or  ser vi ces.   However ,  t he c i r cui t  cour t  r ef used t o 

al l ow At t or ney Lehner  any oppor t uni t y t o adduce t hat  evi dence. 12   

                                                 
12 Dane Count y c i t es t o an unpubl i shed cour t  of  appeal s 

opi ni on,  St at e v.  Laur a M. ,  Nos.  2011AP2825,  2011AP2828,  
2011AP2826,  2011AP2827,  unpubl i shed sl i p op.  ( Ct .  App.  Mar ch 27,  
2012) ,  i n suppor t  of  t he ar gument  t hat  because Mabl e K.  was not  
pr esent  t o t est i f y,  At t or ney Lehner  coul d not  adduce any ot her  
evi dence.   However ,  Dane Count y i gnor es t hat  i n Laur a M. ,  t he 
c i r cui t  cour t  speci f i cal l y asked whet her  t he par ent ' s at t or ney 
wi shed t o cal l  any wi t nesses and t he at t or ney decl i ned t he 
oppor t uni t y.   I d. ,  ¶42.   I n t hese cases,  At t or ney Lehner  was 
never  asked i f  she had any ot her  evi dence,  and when she asked 
f or  an oppor t uni t y t o pr esent  addi t i onal  evi dence,  t he c i r cui t  
cour t  deni ed her  r equest .  
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¶52 We t ur n next  t o addr ess whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on i n ent er i ng t he def aul t  

j udgment  f i ndi ng t hat  gr ounds exi st ed t o t er mi nat e Mabl e K. ' s 

par ent al  r i ght s bef or e t aki ng evi dence suf f i c i ent  t o est abl i sh 

t he gr ounds al l eged i n t he amended pet i t i ons.   We l ook t o Evel yn 

C. R.  v.  Tyki l a S. ,  2001 WI  110,  246 Wi s.  2d 1,  629 N. W. 2d 768 

f or  gui dance.     

¶53 I n Evel yn C. R. ,  a chi l d' s bi ol ogi cal  mot her  f ai l ed t o 

appear  i n per son at  a f act - f i ndi ng hear i ng.   246 Wi s.  2d 1,  ¶8.   

Because t he i ssue was t o be t r i ed bef or e a j ur y,  t he c i r cui t  

cour t  expr essed appr ehensi on about  hol di ng t he hear i ng wi t hout  

t he mot her ' s physi cal  pr esence.   I d.   The par t i es r eschedul ed 

t he f act - f i ndi ng hear i ng f or  a l at er  dat e.   I d.    

¶54 Ther e i s no i ndi cat i on t hat  t he f act - f i ndi ng hear i ng 

bef or e a j ur y ever  commenced.   I nst ead,  when t he mot her  f ai l ed 

t o appear  i n per son a second t i me,  t he pet i t i oner  moved f or  a 

def aul t  j udgment  at  t he r eschedul ed hear i ng.   I d. ,  ¶9.   The 

ci r cui t  cour t  gr ant ed t he pet i t i oner ' s mot i on,  f ound t he mot her  

unf i t  based on t he al l egat i ons i n t he pet i t i on,  and schedul ed 

t he case f or  a di sposi t i onal  hear i ng.   I d.    

¶55 The Evel yn C. R.  cour t  concl uded t hat  c i r cui t  cour t s 

have a dut y at  t he f act - f i ndi ng hear i ng t o f i nd,  by c l ear  and 

convi nci ng evi dence,  t hat  al l  of  t he el ement s of  t he al l egat i ons 

i n t he pet i t i on have been met  bef or e gr ant i ng a def aul t  j udgment  

agai nst  a par ent .   I d. ,  ¶24.   The dut y t o est abl i sh gr ounds i s 

" i ndependent "  of  t he c i r cui t  cour t ' s  aut hor i t y t o gr ant  a 

def aul t  j udgment .   I d. ,  ¶¶25- 26.    
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¶56 I n r ef usi ng t o hear  At t or ney Lehner ' s addi t i onal  

evi dence bef or e ent er i ng a def aul t  j udgment  f i ndi ng t hat  gr ounds 

exi st ed t o t er mi nat e Mabl e K. ' s par ent al  r i ght s,  t he c i r cui t  

cour t  put  t he car t  bef or e t he hor se.   The ci r cui t  cour t  coul d 

not  make a deci s i on based on cl ear  and convi nci ng evi dence 

havi ng hear d onl y one si de' s ver si on of  t he f act s when t he ot her  

s i de was r equest i ng an oppor t uni t y t o of f er  evi dence t hat  coul d 

def eat  t he al l egat i ons i n t he amended pet i t i ons.   See Evel yn 

C. R. ,  246 Wi s.  2d 1,  ¶26.  

¶57 Accor di ngl y,  we al so concl ude t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  ent er ed t he def aul t  

j udgment  f i ndi ng t hat  gr ounds exi st ed t o t er mi nat e Mabl e K. ' s 

par ent al  r i ght s bef or e est abl i shi ng t he gr ounds al l eged i n t he 

amended pet i t i ons by c l ear  and convi nci ng evi dence.  

I V 

¶58 We t ur n now t o exami ne t he r emedy f or  t he er r or s .   The 

ci r cui t  cour t  concl uded t hat  t he appr opr i at e r emedy woul d be t o 

r et ur n Mabl e K.  pr ocedur al l y t o t he t i me of  t he er r or .   The 

ci r cui t  cour t ' s  r emedy woul d pl ace Mabl e K.  af t er  t he t est i mony 

f r om Dane Count y ' s abandonment  wi t ness had been t aken out si de 

t he pr esence of  t he j ur y,  j ust  bef or e t he c i r cui t  cour t  ent er ed 

t he def aul t  j udgment  f i ndi ng t hat  gr ounds exi st ed t o t er mi nat e 

Mabl e K. ' s par ent al  r i ght s.   The ci r cui t  cour t  f ur t her  

det er mi ned t hat  Mabl e K.  woul d be per mi t t ed t o adduce addi t i onal  

evi dence,  but  bef or e t he c i r cui t  cour t ,  not  bef or e a j ur y.   

¶59 Ter mi nat i ng par ent al  r i ght s wor ks a " uni que ki nd of  

depr i vat i on. "   M. L. B.  v.  S. L. J. ,  519 U. S.  102,  118 ( 1996) .   A 
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par ent ' s i nt er est  i n t he " accur acy and j ust i ce of  t he 

deci s i on .  .  .  i s  .  .  .  a commandi ng one. "   M. L. B. ,  519 U. S.  at  

118 ( quot i ng Lassi t er  v.  Dep' t  of  Soc.  Ser vs.  of  Dur ham Cnt y. ,  

452 U. S.  18,  27 ( 1981) ) .   Al t hough " t he best  i nt er est s of  t he 

chi l d"  st andar d set  f or t h i n Wi s.  St at .  § 48. 01( 1)  i s a mat t er  

of  par amount  consi der at i on i n a t er mi nat i on pr oceedi ng,  i t  does 

not  domi nat e ever y st age of  t he pr oceedi ng.   The st at ut es 

car ef ul l y bal ance t he i nt er est s  of  al l  par t i c i pant s i ncl udi ng 

t hose of  t he par ent s.   Wi s.  St at .  § 48. 01( 1) .   The " best  

i nt er est s of  t he chi l d"  st andar d does not  domi nat e unt i l  t he 

par ent  has been f ound unf i t .   As t hi s cour t  st at ed i n Jul i e 

A. B. :  

Wi sconsi n St at .  § 48. 01( 1)  pr ovi des i n par t :  " I n 
const r ui ng t hi s chapt er ,  t he best  i nt er est s of  t he 
chi l d. . . shal l  al ways be of  par amount  consi der at i on. "  
( c i t at i ons omi t t ed. )  

Not wi t hst andi ng t hi s br oad l anguage,  t he " best  
i nt er est s of  t he chi l d"  st andar d does not  domi nat e 
ever y st ep of  ever y pr oceedi ng,  because ot her  v i t al  
i nt er est s must  be accommodat ed.   When t he gover nment  
seeks t o t er mi nat e par ent al  r i ght s,  t he best  i nt er est s 
of  t he chi l d st andar d does not  " pr evai l "  unt i l  t he 
af f ect ed par ent  has been f ound unf i t  pur suant  t o Wi s.  
St at .  § 48. 424( 4) .  

255 Wi s.  2d 170,  ¶¶21- 22.  

¶60 Dur i ng t he f act - f i ndi ng phase,  " t he par ent ' s r i ght s 

ar e par amount . "   I d. ,  ¶24 ( quot i ng Evel yn C. R. ,  246 Wi s.  2d 1,  

¶22) .   Thus,  par ent s i n t he f act - f i ndi ng phase of  t er mi nat i on of  

par ent al  r i ght s pr oceedi ngs r equi r e hei ght ened l egal  saf eguar ds 

t o pr event  er r oneous deci s i ons.   Shi r l ey E. ,  298 Wi s.  2d 1,  ¶24.    
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¶61 One of  t he pur poses of  Chapt er  48,  t he Chi l dr en' s 

Code,  i s t o pr ov i de f or  pr ocedur es t hr ough whi ch al l  i nt er est ed 

par t i es ar e assur ed f ai r  hear i ngs t hat  enf or ce t hei r  l egal  

r i ght s.   Wi s.  St at .  § 48. 01( 1) ( ad) .   The l egi s l at ur e i nt ended t o 

be expansi ve i n i t s accor di ng of  l egal  r i ght s t o par ent s.   

Shi r l ey E. ,  298 Wi s.  2d 1,  ¶43.   Ther ef or e,  par ent s must  be 

pr ovi ded wi t h f undament al l y f ai r  pr ocedur es.   See Jul i e A. B. ,  

255 Wi s.  2d 170,  ¶22 ( quot i ng Sant osky v.  Kr amer ,  455 U. S.  745,  

753 ( 1982) ) .    

¶62 Ther e ar e pr obl ems i nher ent  i n r est ar t i ng t he hal f -

compl et ed hear i ng t hat  r ender  t he c i r cui t  cour t ' s  r emedy 

f undament al l y unf ai r .   To begi n,  t he j ur y i s gone and a new one 

cannot  be empanel ed hal f way t hr ough t he f act - f i ndi ng hear i ng,  

year s af t er  t he f i r st  por t i on of  t he f act - f i ndi ng hear i ng 

occur r ed.    

¶63 Anot her  pr obl em wi t h r est ar t i ng t he hal f - compl et ed 

f act - f i ndi ng hear i ng i s t hat  Mabl e K.  wi l l  r equi r e anot her  

appoi nt ed at t or ney on r emand.   The new at t or ney wi l l  be st uck 

def endi ng Mabl e K.  on a r ecor d wher e t he ci r cui t  cour t  has t wi ce 

f ound her  not  t o be a cr edi bl e wi t ness.   The ci r cui t  cour t ' s  

r emedy set s t he newl y appoi nt ed at t or ney,  and by ext ensi on Mabl e 

K. ,  up t o f ai l  because t he at t or ney woul d be r est r i ct ed t o 
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ar gui ng agai nst  a def aul t  j udgment  t hat  t he c i r cui t  cour t  has 

pr evi ousl y gr ant ed. 13 

¶64 I n essence,  r est ar t i ng t he hal f - compl et ed f act - f i ndi ng 

hear i ng shi f t s t he bur den t o Mabl e K.  t o pr ove t hat  she i s not  

an unf i t  par ent .   Under  t he c i r cui t  cour t ' s  r emedy,  Mabl e K.  

woul d be f or ced t o r ebut  Dane Count y ' s case f r om a hear i ng t hat  

i s now appr oxi mat el y t wo year s ol d.   The ci r cui t  cour t ' s  r emedy 

conf l i c t s wi t h t he r equi r ement  t hat  t he gover nment  bear s t he 

bur den t o show t hat  gr ounds exi st  f or  t he t er mi nat i on of  

par ent al  r i ght s,  and t hat  t he par ent  shoul d have a " f ul l  

compl ement  of  pr ocedur al  r i ght s. "   Jul i e A. B. ,  255 Wi s.  2d 170,  

¶24.  

¶65 Hol di ng t he r emai nder  of  t he f act - f i ndi ng hear i ng 

bef or e t he c i r cui t  cour t  al so appear s cont r ar y t o t he hei ght ened 

saf eguar ds envi s i oned by t he l egi s l at ur e f or  t er mi nat i on of  

par ent al  r i ght s pr oceedi ngs.   Wi sconsi n St at .  §§ 48. 31( 2)  and 

48. 424( 2)  pr ovi de Mabl e K.  wi t h a st at ut or y r i ght  t o a j ur y 

t r i al  i f  she pr oper l y demands one. 14  None of  t he par t i es di sput e 

                                                 
13 By set t i ng any new at t or ney up t o f ai l ,  t he c i r cui t  

cour t ' s  r emedy def i es t he pr i nci pl e t hat  t he st at ut or y r i ght  t o 
counsel  i ncl udes t he r i ght  t o ef f ect i ve counsel .   See Shi r l ey 
E. ,  298 Wi s.  2d 1,  ¶¶36- 39 ( quot i ng A. S.  v.  St at e,  168 Wi s.  2d 
995,  1003,  485 N. W. 2d 52 ( 1992) ) .    

14 Wi sconsi n St at .  § 48. 31( 2)  pr ovi des t hat  a f act - f i ndi ng 
hear i ng shal l  be t o t he cour t  " unl ess t he .  .  .  chi l d' s 
par ent  .  .  .  exer ci ses t he r i ght  t o a j ur y t r i al  by demandi ng a 
j ur y t r i al  at  any t i me bef or e or  dur i ng t he pl ea hear i ng. "   
Wi sconsi n St at .  § 48. 424( 2)  addi t i onal l y pr ovi des t hat  f act -
f i ndi ng hear i ngs i n t er mi nat i on of  par ent al  r i ght s pr oceedi ngs 
" shal l  be conduct ed accor di ng t o t he pr ocedur e speci f i ed i n s.  
48. 31 .  .  .  . "  
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t hat  Mabl e K.  pr oper l y demanded a j ur y f or  t he f act - f i ndi ng 

hear i ng addr essi ng t he gr ounds f or  t er mi nat i on.   Yet  t he c i r cui t  

cour t ' s  r emedy woul d t ake away t hat  r i ght .  

¶66 The r ecor d i s uncl ear  as t o what  aut hor i t y t he ci r cui t  

cour t  empl oyed i n denyi ng t he st at ut or y r i ght  t o a j ur y.   Ther e 

i s not hi ng i n t he r ecor d t o suggest  t hat  Mabl e K.  wai ved her  

r i ght  t o a j ur y.   The ci r cui t  cour t ' s  gr ant  of  a def aul t  

j udgment  cannot  be a def aul t  j udgment  ent er ed under  Wi s.  St at .  

§ 806. 02( 5) ,  whi ch al l ows f or  a def aul t  j udgment  f or  non-

appear ance at  t r i al .   Mabl e K.  appear ed per sonal l y at  t he f i r st  

day of  t he f act - f i ndi ng hear i ng and At t or ney Lehner  appear ed on 

her  behal f  on t he day she was l at e f or  cour t .   Fur t her mor e,  no 

ot her  pr ovi s i ons of  t he def aul t  j udgment  st at ut e appl y because 

Mabl e K.  appear ed i n t he act i on and f ul l y par t i c i pat ed unt i l  she 

was l at e on t he second day of  t he f act - f i ndi ng hear i ng.  

¶67 Ar guabl y,  t he c i r cui t  cour t  coul d have det er mi ned t hat  

t he st at ut or y r i ght  t o a j ur y was f or f ei t ed and gr ant ed a 

def aul t  j udgment  as a sanct i on f or  v i ol at i on of  a cour t  or der  

pur suant  t o Wi s.  St at .  § 805. 03. 15  The r ecor d,  however ,  i s  

                                                 
15 Wi sconsi n St at .  § 805. 03 st at es t he f ol l owi ng:  

For  f ai l ur e of  any c l ai mant  t o pr osecut e or  f or  
f ai l ur e of  any par t y t o compl y wi t h t he st at ut es 
gover ni ng pr ocedur e i n c i v i l  act i ons or  t o obey any 
or der  of  cour t ,  t he cour t  i n whi ch t he act i on i s 
pendi ng may make such or der s i n r egar d t o t he f ai l ur e 
as ar e j ust ,  i ncl udi ng but  not  l i mi t ed t o or der s 
aut hor i zed under  s.  804. 12( 2) ( a) .  Any di smi ssal  under  
t hi s sect i on oper at es as an adj udi cat i on on t he mer i t s 
unl ess t he cour t  i n i t s or der  f or  di smi ssal  ot her wi se 
speci f i es f or  good cause shown r eci t ed i n t he or der .  A 
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uncl ear .   That  s t at ut e was never  c i t ed by t he c i r cui t  cour t  or  

any at t or ney.    

¶68 I n f act ,  t he wor ds " sanct i on"  or  " f or f ei t ur e"  ar e 

nowher e t o be f ound i n t he t r anscr i pt s of  t he f act - f i ndi ng 

hear i ng or  post di sposi t i on mot i on hear i ng as t hey r el at e t o 

Mabl e K.   When asked at  or al  ar gument  whet her  t he r ecor d shi nes 

any l i ght  on our  i nqui r y i nt o t he pr ocedur es empl oyed by t he 

c i r cui t  cour t  when i t  ent er ed t he def aul t  j udgment  f i ndi ng t hat  

gr ounds exi st ed t o t er mi nat e Mabl e K. ' s par ent al  r i ght s,  Dane 

Count y admi t t ed t hat  t he r ecor d was " mur ky, "  despi t e t he f act  

t hat  t he at t or ney f or  Dane Count y had " r ead [ t he t r anscr i pt ]  

over  t went y t i mes. "    

¶69 Even i f  t he c i r cui t  cour t  det er mi ned t hat  Mabl e K.  

f or f ei t ed her  r i ght  t o a j ur y and gr ant ed a def aul t  j udgment  as 

a sanct i on,  Wi s.  St at .  § 805. 03 l i mi t s t he sanct i ons t hat  a 

c i r cui t  cour t  may i mpose f or  f ai l ur e t o compl y wi t h cour t  or der s 

t o t hose t hat  ar e " j ust . "   See al so I ndus.  Roof i ng Ser vs. ,  I nc.  

v.  Mar quar dt ,  2007 WI  19,  ¶43,  299 Wi s.  2d 81,  726 N. W. 2d 898.   

I n or der  f or  a sanct i on di smi ssi ng a c i v i l  case t o be " j ust , "  

t he non- compl yi ng par t y must  act  " egr egi ousl y or  i n bad f ai t h. "   

I d. ;  Schnel l er  v .  St .  Mar y ' s Hosp.  Med.  Ct r . ,  162 Wi s.  2d 296,  

311- 12,  470 N. W. 2d 873 ( 1991) .   The Shi r l ey E.  cour t  appl i ed 

                                                                                                                                                             
di smi ssal  on t he mer i t s may be set  asi de by t he cour t  
on t he gr ounds speci f i ed i n and i n accor dance wi t h s.  
806. 07.  A di smi ssal  not  on t he mer i t s may be set  asi de 
by t he cour t  f or  good cause shown and wi t hi n a 
r easonabl e t i me.  
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t hat  r equi r ement  t o def aul t  j udgment s at  f act - f i ndi ng hear i ngs 

i n t er mi nat i on of  par ent al  r i ght s pr oceedi ngs.   298 Wi s.  2d 1,  

¶13 n. 3.    

¶70 Wher e a c i r cui t  cour t  concl udes t hat  a par t y ' s  f ai l ur e 

t o f ol l ow cour t  or der s,  t hough uni nt ent i onal ,  i s  " so ext r eme,  

subst ant i al  and per si st ent "  t hat  t he conduct  may be consi der ed 

egr egi ous,  t he c i r cui t  cour t  may make a f i ndi ng of  

egr egi ousness.   Hudson Di esel ,  I nc.  v.  Kenal l ,  194 Wi s.  2d 531,  

543,  535 N. W. 2d 65 ( Ct .  App.  1995) .   Conver sel y,  a par t y may 

al so act  i n bad f ai t h,  whi ch by i t s nat ur e cannot  be 

uni nt ent i onal  conduct .   I d.   To f i nd t hat  a par t y act s i n bad 

f ai t h,  t he c i r cui t  cour t  must  f i nd t hat  t he noncompl yi ng par t y 

" i nt ent i onal l y or  del i ber at el y"  del ayed,  obst r uct ed,  or  r ef used 

t o compl y wi t h t he cour t  or der .   I d.      

¶71 Al t hough t he ci r cui t  cour t  at  t he post di sposi t i on 

mot i on hear i ng descr i bed Mabl e K. ' s conduct  as egr egi ous and i n 

bad f ai t h i n r et r ospect ,  i t  made no r ef er ence t o egr egi ousness 

or  bad f ai t h when t he def aul t  j udgment  f i ndi ng t hat  gr ounds 

exi st ed t o t er mi nat e Mabl e K. ' s par ent al  r i ght s was gr ant ed.   

Li kewi se,  t her e was no anal ysi s as t o whet her  Mabl e K. ' s conduct  

was " ext r eme,  subst ant i al  and per si st ent . "   Hudson Di esel ,  194 

Wi s.  2d at  543.   Any anal ysi s of  whet her  Mabl e K. ' s conduct  

" i nt ent i onal l y or  del i ber at el y"  del ayed,  obst r uct ed,  or  r ef used 
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t o obey t he cour t  or der  i s al so absent  f r om t he r ecor d. 16  I d.   

Had t he r ecor d c l ear l y i ndi cat ed t hat  t he def aul t  was i mposed as 

a sanct i on,  t hen our  anal ysi s woul d be di f f er ent .  

¶72 Under  t hese f act s,  t he onl y f undament al l y f ai r  r emedy 

i s a new f act - f i ndi ng hear i ng.   A new f act - f i ndi ng hear i ng 

honor s t he i nt ent  of  t he l egi s l at ur e by pr ovi di ng Mabl e K.  wi t h 

hei ght ened l egal  saf eguar ds.   Shi r l ey E. ,  298 Wi s.  2d 1,  ¶24.   

I t  pr ovi des Mabl e K.  wi t h t he onl y r emedy t hat  can assur e a f ai r  

hear i ng t hat  r ecogni zes and enf or ces Mabl e K. ' s st at ut or y r i ght s  

t o an at t or ney and t o a j ur y.   See Wi s.  St at .  § 48. 01( 1) ( ad) .    

¶73 Addi t i onal l y,  a new f act - f i ndi ng hear i ng avoi ds t he 

pr obl ems di scussed above t hat  ar e i nher ent  i n t r y i ng t o r enew 

t he f act - f i ndi ng hear i ng i n mi d- st r eam.   A new j ur y may be 

empanel ed i f  Mabl e K.  chooses t o demand one.   Her  new at t or ney 

may act  on her  behal f  unf et t er ed by t he event s of  t he f i r st  par t  

of  t he f act - f i ndi ng hear i ng t hat  occur r ed appr oxi mat el y t wo 

year s i n t he past .   Unl i ke t he c i r cui t  cour t ' s  r emedy,  a new 

f act - f i ndi ng hear i ng pl aces t he bur den on Dane Count y t o pr ove 

t he al l egat i ons i n t he amended pet i t i ons.   We t her ef or e concl ude 

t hat  t he c i r cui t  cour t ' s  r emedy i s f undament al l y unf ai r  her e.    

V 

¶74 I n sum,  we r ever se and r emand f or  a new f act - f i ndi ng 

hear i ng.   We concl ude,  and t he ci r cui t  cour t  has acknowl edged,  

                                                 
16 The di ssent  appear s t o concl ude t hat  Mabl e K. ' s conduct  

was " egr egi ous"  i n f ai l i ng t o t i mel y appear  i n cour t  on t he 
second day of  t he f act - f i ndi ng hear i ng.   Di ssent ,  ¶1.   As we 
pr evi ousl y st at ed,  we need not  and do not  addr ess t he egr egi ous 
conduct  ar gument .   See supr a not e 8.  
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t hat  i t  er r oneousl y exer ci sed i t s di scr et i on when i t  ent er ed a 

def aul t  j udgment  f i ndi ng t hat  gr ounds exi st ed t o t er mi nat e Mabl e 

K. ' s par ent al  r i ght s af t er  bar r i ng her  at t or ney f r om of f er i ng 

addi t i onal  evi dence.   I t  al so er r ed when i t  gr ant ed t he def aul t  

j udgment  bef or e t aki ng evi dence suf f i c i ent  t o est abl i sh t he 

gr ounds al l eged i n t he amended pet i t i ons.   We f ur t her  concl ude 

t hat  t he c i r cui t  cour t ' s  r emedy f or  cor r ect i ng t he er r or s i s 

f undament al l y unf ai r  under  t he f act s of  t hi s case. 17   

¶75 Accor di ngl y,  we r ever se and r emand t o t he c i r cui t  

cour t  f or  a new f act - f i ndi ng hear i ng t o be hear d by a j ur y i f  

Mabl e K.  t i mel y demands one.   On r emand,  t he new f act - f i ndi ng 

hear i ng i s t o be hel d at  t he ear l i est  r easonabl e oppor t uni t y.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  a 

new f act - f i ndi ng hear i ng.  

 

                                                 
17 I f  gr ounds f or  t er mi nat i on ar e f ound and Mabl e K.  i s 

det er mi ned t o be unf i t  at  t he f act - f i ndi ng hear i ng,  t he mat t er  
wi l l  t hen pr oceed t o a di sposi t i onal  hear i ng.  
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¶76 ANNETTE KI NGSLAND ZI EGLER,  J.    (dissenting).  I  

r espect f ul l y di ssent  f r om t he maj or i t y opi ni on,  whi ch concl udes 

t hat  t he c i r cui t  cour t  must  hol d an ent i r el y new j ur y t r i al  on 

al l  of  t he i ssues i n t hi s case when i t  i s  Mabl e K.  who i s sol el y  

r esponsi bl e f or  her  own egr egi ous and vol i t i onal  f ai l ur e t o 

appear  i n cour t .   Because of  t he maj or i t y ' s  concl usi on,  a 

c i r cui t  cour t ' s  aut hor i t y t o enf or ce i t s or der s i s di mi ni shed,  a 

non- appear i ng par t y ' s behavi or  i s r ewar ded,  and at  l east  t wo 

chi l dr en' s l i ves cont i nue t o hang i n t he bal ance.   Our  syst em of  

j ust i ce i s desi gned t o do bet t er .    

¶77 Mabl e K.  chose not  t o come t o cour t  on t he second day 

of  a f act - f i ndi ng hear i ng i n f r ont  of  a j ur y.   She knew when she 

was t o appear ,  but  she chose not  t o f ol l ow t he ci r cui t  cour t ' s  

or der .   Accor di ngl y,  I  concl ude t hat  t he t r i al  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on when i t  vacat ed t he def aul t  

j udgment  and i nst ead,  sanct i oned Mabl e K.  f or  her  egr egi ous 

behavi or  by or der i ng t hat  t he r emai nder  of  t he evi dence woul d be 

hear d as a cour t  t r i al .   The ci r cui t  cour t  was not  unr easonabl e 

i n concl udi ng t hat  Mabl e K.  r el i nqui shed t he r i ght  t o a j ur y 

t r i al  when she chose not  t o appear  bef or e t he j ur y t hat  had been 

i mpanel l ed.  

¶78 Cur i ousl y,  t he maj or i t y opi ni on r est s i t s concl usi ons 

on t he hypot het i cal  scenar i o of  def aul t  j udgment  r emai ni ng i n 

pl ace agai nst  Mabl e K.   However ,  t he def aul t  j udgment  was 

vacat ed.   I t  i s  not  bef or e t hi s cour t .   Nonet hel ess,  t he 

maj or i t y opi ni on concl udes t hat  because def aul t  j udgment  once 

was gr ant ed,  t he r ul es of  St at e v.  Shi r l ey E. ,  2006 WI  129,  298 
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Wi s.  2d 1,  724 N. W. 2d 623,  and Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  

110,  246 Wi s.  2d 1,  629 N. W. 2d 768,  have been i r r epar abl y 

v i ol at ed.   The maj or i t y opi ni on er r s:  f i r st ,  by ducki ng t he 

i ssue t hi s case act ual l y pr esent s,  i . e. ,  whet her  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on by sanct i oni ng Mabl e 

K. ' s egr egi ous conduct  by or der i ng t hat  t he t r i al  be cont i nued 

as a bench t r i al ;  and second,  by mi sappl y i ng t he opi ni ons i t  

c i t es,  gi ven t he f act s of  t hi s case.    

¶79 I n shor t ,  t he maj or i t y opi ni on i s based on a f act ual  

f i c t i on t hat  l eaves a c i r cui t  cour t  no abi l i t y  t o sanct i on a 

par t y who egr egi ousl y di sobeys a cour t  or der  t o appear  f or  t he 

second day of  a j ur y t r i al  at  whi ch gr ounds f or  t er mi nat i on ar e 

bei ng adj udi cat ed.   I nst ead,  t he maj or i t y r ewar ds such a par t y.   

The maj or i t y ' s anal ysi s l eaves t he t ai l  waggi ng t he dog.  

¶80 I  concl ude t hat  t he c i r cui t  cour t  r easonabl y exer ci sed 

i t s di scr et i on when i t  vacat ed t he def aul t  j udgment  and 

sanct i oned Mabl e K.  f or  her  egr egi ous conduct  by r econveni ng t he 

t er mi nat i on of  par ent al  r i ght s ( TPR)  pr oceedi ng as a t r i al  t o 

t he cour t ,  r at her  t han sel ect i ng a second j ur y t o r epl ace t he 

j ur y t hat  woul d have hear d t he t er mi nat i on pr oceedi ng i f  Mabl e 

K.  had appear ed.    

¶81 I  al so concl ude t hat  under  Evel yn C. R. ,  when a def aul t  

j udgment  i s r evi ewed,  we ar e t o det er mi ne whet her  t he c i r cui t  

cour t  hear d suf f i c i ent  evi dence on t he gr ounds i n t he pet i t i ons 

bef or e i t  gr ant ed def aul t .   Unl i ke Evel yn C. R. ,  Dane Count y had 

pr esent ed near l y al l  of  t he evi dence i n i t s case- i n- chi ef  bef or e 

t he cour t  sanct i oned Mabl e K.  by gr ant i ng a def aul t  j udgment  due 
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t o her  f ai l ur e t o appear  bef or e t he j ur y.   I  f ur t her  concl ude 

t hat  under  Shi r l ey E. ,  Mabl e K. ' s r i ght  t o counsel  was not  

v i ol at ed because her  at t or ney subst ant i vel y par t i c i pat ed i n t he 

pr oceedi ngs.      

¶82 Ther e ar e and shoul d be consequences f or  a par t y  who,  

wi t hout  excuse,  f ai l s  t o appear  f or  t r i al .   Mabl e K.  deser ves a 

f ai r  t r i al ,  but  t hese chi l dr en deser ve st abi l i t y  and secur i t y.   

I sai ah H.  and May K.  r emai n i nnocent  v i ct i ms who now must  wai t  

even l onger  f or  a concl usi on i n t hi s mat t er .   I nst ead of  

consi der i ng t hat  t hi s case al so i nvol ves t wo young chi l dr en,  t he 

maj or i t y accept s r evi ew of  a non- f i nal  or der  and sends t hi s case 

back f or  t he sel ect i on of  a second j ur y t o hear  t he TPR 

pr oceedi ng.   I n so doi ng,  t he maj or i t y sends a message t o 

par t i es who do not  l i ke t he way a t r i al  i s  goi ng:  do not  show up 

f or  t he second par t  of  t he t r i al .   You get  a " do over . "   The 

manner  i n whi ch t he maj or i t y  r eaches t hi s det er mi nat i on i s 

unpr ecedent ed and,  f or  t hese r easons,  I  r espect f ul l y di ssent .    

I .  THERE I S NO DEFAULT JUDGMENT TO REVI EW  

¶83 Pr ocedur al l y,  Mabl e K. ' s appeal  i s  an at t ack on a non-

f i nal  or der ,  and we shoul d not  have accept ed r evi ew.    The 

maj or i t y opi ni on gr ant s an ent i r el y new j ur y t r i al  when t her e 

has been no f i nal  or der  i n t he case bel ow.    

¶84 The sanct i on cur r ent l y bef or e t he cour t  i s  t he 

cont i nuat i on of  t he f act  f i ndi ng as a bench t r i al .   Thi s 

sanct i on ar ose out  of  a f act - f i ndi ng hear i ng t hat  commenced on 

Sept ember  13,  2010.   Mabl e K.  appear ed f or  t he f i r st  day of  t he 
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hear i ng. 1  However ,  she chose not  t o appear  at  t he t i me set  f or  

t he second day of  t he hear i ng,  despi t e bei ng cour t  or der ed t o do 

so and bei ng ver bal l y r emi nded when t o appear .   Because of  her  

choi ce,  t he c i r cui t  cour t  i ni t i al l y  ent er ed def aul t  j udgment  

agai nst  Mabl e K. ,  f i ndi ng t hat  t her e wer e gr ounds t o t er mi nat e 

her  par ent al  r i ght s.   The ci r cui t  cour t  t hen schedul ed a 

di sposi t i onal  hear i ng f or  Januar y 3,  2011.   At  t he di sposi t i onal  

hear i ng,  t he c i r cui t  cour t  t er mi nat ed t he par ent al  r i ght s of  

Mabl e K. ,  Wesl ey J. ,  and Lee H.  

¶85 Af t er  t he di sposi t i onal  hear i ng on Januar y 3,  2011,  

Lee H.  and Mabl e K.  bot h appeal ed;  Wesl ey J.  di d not .   The cour t  

of  appeal s i ssued a deci s i on uphol di ng t he t er mi nat i on of  

par ent al  r i ght s f or  Lee H.   The cour t  of  appeal s r emanded t he 

case t o t he c i r cui t  cour t  t o det er mi ne whet her  t he c i r cui t  cour t  

had er r oneousl y ent er ed def aul t  j udgment  agai nst  Mabl e K.    

¶86 On r emand,  t he c i r cui t  cour t  ( 1)  vacat ed t he or der s 

t er mi nat i ng her  par ent al  r i ght s, 2 and ( 2)  r et ur ned Mabl e K.  back 

t o t he f act - f i ndi ng hear i ng,  bef or e def aul t  was gr ant ed.   Mabl e 

K.  i s cur r ent l y i n a posi t i on t o have counsel  r epr esent  her  and 

pr esent  evi dence,  t est i mony,  and wi t nesses.   No f i nal  f act  

                                                 
1 Ther e ar e t wo par t s t o a TPR case.   The f i r st  par t  i s  t he 

f act - f i ndi ng hear i ng,  wher e t he j ur y or  t he cour t  det er mi nes 
whet her  t her e ar e gr ounds t o t er mi nat e t he par ent al  r i ght s.   
Wi s.  St at .  § 48. 424.   The second par t  i s  a di sposi t i onal  
hear i ng,  wher e t he cour t  det er mi nes whet her  TPR i s i n t he 
chi l d' s best  i nt er est .   Wi s.  St at .  § 48. 427.    

2 We do not  pass j udgment  t oday on whet her  t he t r i al  cour t  
was cor r ect  i n i t s vacat i on of  t he or der  t er mi nat i ng Mabl e K. ' s 
par ent al  r i ght s.    



No.   2011AP825 & 2011AP826. akz 

 

5 
 

f i ndi ng has been compl et ed,  and no f i nal  or der  or  j udgment  

exi st s because t he ci r cui t  cour t  vacat ed t he def aul t  j udgment .    

¶87 Appeal s i n TPR cases,  under  Wi s.  St at .  § 809. 107,  can 

be t aken f r om " an or der  or  j udgment "  under  Wi s.  St at .  § 48. 43.   

Because t her e was no f i nal  or der  i n pl ace,  t he cour t  of  appeal s 

concl uded t hat  nei t her  par t y coul d appeal  as a mat t er  of  r i ght ,  

and i t  was not  " i ncl i ned t o gr ant  l eave"  t o appeal .   Cf .  Wi s.  

St at .  § 808. 03( 1) ;  Wi ck v.  Muel l er ,  105 Wi s.  2d 191,  195- 98,  313 

N. W. 2d 799 ( 1982)  ( concl udi ng t hat  an or der  f or  a new t r i al  i n a 

c i v i l  case i s not  appeal abl e as a mat t er  of  r i ght  because i t  

does not  di spose of  t he ent i r e mat t er ) .    

¶88 I t  i s  qui t e unusual ,  i f  not  unpr ecedent ed,  f or  t hi s 

cour t  t o t ake such an appeal  i n a TPR case,  wher e t her e i s no 

or der  or  j udgment  t o r evi ew.   Nonet hel ess,  despi t e t her e bei ng 

no f i nal  or der  i n pl ace,  t he maj or i t y det er mi nes t hat  Mabl e K.  

i s ent i t l ed t o t he ext r aor di nar y r el i ef  of  a second j ur y t o 

r epl ace t he pr evi ous j ur y t hat  Mabl e K.  chose not  t o appear  

bef or e beyond t he f i r st  day of  t est i mony.   Cur i ousl y,  t he 

maj or i t y concl udes t hat  t he c i r cui t  cour t  " er r oneousl y exer ci sed 

i t s di scr et i on when i t  ent er ed a def aul t  j udgment "  because t he 

def aul t  " depr i v[ ed]  her  of  her  s t at ut or y r i ght  t o an at t or ney, "  

and because t he def aul t  was gr ant ed bef or e Dane Count y 

" est abl i sh[ ed]  t he gr ounds al l eged i n t he amended pet i t i ons. "   

See maj or i t y op. ,  ¶¶51,  57.    

¶89 By r epeat edl y di scussi ng a def aul t  j udgment  t hat  does 

not  exi st ,  t he maj or i t y opi ni on ducks t he act ual  i ssue t hi s case 

pr esent s,  i . e. ,  whet her  t he c i r cui t  cour t  er r oneousl y exer ci sed 
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i t s  di scr et i on i n sanct i oni ng Mabl e K. ' s egr egi ous conduct  by 

or der i ng t hat  t he t r i al  wi l l  be cont i nued as a bench t r i al .    

I I .  FAMI LY BACKGROUND  

¶90 Not abl y absent  f r om t he maj or i t y opi ni on i s any 

meani ngf ul  di scussi on of  t he cour t  r ecor d concer ni ng t he f ami l y 

backgr ound,  r epeat ed at t empt s t o r euni t e t he chi l dr en wi t h t hei r  

mot her ,  and f ai l ur e of  Mabl e K.  t o act i vel y engage i n t he 

chi l dr en' s upbr i ngi ng.   The maj or i t y opi ni on l eaves I sai ah H.  

and May K.  t o cont i nue hangi ng i n t he bal ance,  negl ect i ng 

appr opr i at e consi der at i on of  t he chi l dr en' s i nt er est s,  and 

i nst ead,  af f or ds consi der abl e accommodat i on t o a par ent  who has 

not  engaged i n her  chi l dr en' s l i ves f or  year s and who,  wi t hout  

any r easonabl e excuse,  di d not  t i mel y at t end t he second day of  

t he j ur y t r i al  at  whi ch gr ounds t o t er mi nat e her  par ent al  r i ght s 

wer e bei ng adj udi cat ed.   Accor di ng t o t he r ecor d bef or e t hi s 

cour t ,  t he l i ves of  t hese chi l dr en have hung i n t he bal ance f or  

f ar  t oo l ong.   

¶91 The maj or i t y opi ni on al most  por t r ays Mabl e K.  t o be an 

i nnocent  v i ct i m of  c i r cumst ance.   A r evi ew of  t he r ecor d 

r ef l ect s t hat  she has had oppor t uni t y af t er  oppor t uni t y t o 

par ent  t hese chi l dr en.   The r ecor d r ef l ect s t hat  i n Januar y 

2007,  bot h of  Mabl e K. ' s sons,  Samuel  C. , 3 age t hr ee,  and I sai ah 

H. ,  age f i ve and one- hal f  at  t he t i me,  wer e det er mi ned t o need 

                                                 
3 Mabl e K. ' s par ent al  r i ght s t o Samuel  C.  wer e t er mi nat ed i n 

a pr i or  TPR case.   The t r anscr i pt  i n t hi s case i ndi cat es t hat  
Mabl e K.  ar r i ved t hr ee hour s l at e t o t hat  pr oceedi ng.    
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car e t hat  no one coul d pr ovi de. 4  The gover nment  pl aced bot h boys 

i n out - of - home car e.   May K. ,  Mabl e K. ' s t hi r d chi l d,  was pl aced 

at  her  cur r ent  f ost er  home shor t l y af t er  May K.  was bor n i n 

November  2008,  because Mabl e K.  was al l egedl y not  abl e t o meet  

her  daught er ' s needs consi st ent l y or  keep her  saf e.   At  t he 

hospi t al ,  st af f  member s r ai sed concer ns about  Mabl e K. ' s abi l i t y  

t o car e f or  a newbor n. 5  The soci al  wor ker  opi ned t hat  Mabl e K.  

woul d not  be abl e t o meet  t he demands of  a newbor n baby.   May 

K. ,  now over  f our  year s ol d,  has l i ved out si de of  her  par ent al  

home consi st ent l y s i nce she was bor n.    

¶92 Al l  of  t he bi ol ogi cal  par ent s i n t hi s case have 

si gni f i cant  cr i mi nal  hi st or i es,  whi ch,  i n and of  i t sel f ,  i s  not  

gr ounds f or  t er mi nat i on.   However ,  t he cur r ent  r ecor d i s r epl et e 

wi t h al l egat i ons of  t hei r  i mpai r ed abi l i t y  t o be avai l abl e f or  

t hei r  chi l dr en,  and t o pr ovi de f or  t he chi l dr en' s basi c needs,  

st abl e housi ng,  medi cal  needs,  and per sonal  needs.   Lee H. ,  t he 

adj udi cat ed f at her  of  I sai ah H. ,  was i ncar cer at ed at  t he t i me 

I sai ah H.  was pl aced i n f ost er  car e,  and he was agai n 

i ncar cer at ed i n Januar y 2010.   He has si x cr i mi nal  convi ct i ons.   

Mabl e K.  has at  l east  t wo pr evi ous convi ct i ons f or  f or ger y,  and 

                                                 
4 I sai ah H. ' s f at her ,  Lee H. ,  has had ver y l i t t l e di r ect  

cont act  wi t h I sai ah H. ,  has been unavai l abl e,  and has been on 
t he r un or  i ncar cer at ed.   Af t er  he was r ear r est ed i n Januar y 
2010,  and pl aced i n Dodge Cor r ect i onal  I nst i t ut i on,  he had a 
coupl e of  phone cont act s wi t h a soci al  wor ker  i n Mar ch and Apr i l  
2010.   Hi s par ent al  r i ght s have been t er mi nat ed and ar e not  t he 
subj ect  of  t hi s appeal .  

5 The hospi t al  st af f  obser ved Mabl e K.  t al k i ng on t he phone 
and i gnor i ng t he baby.   On one occasi on,  Mabl e K.  l ef t  t he 
hospi t al  r oom whi l e t he baby was i n Mabl e K. ' s hospi t al  bed.   I t  
seemed as i f  Mabl e K.  f or got  t hat  t he baby was t her e.    
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was on pr obat i on at  t he t i me her  sons wer e pl aced i n f ost er  

car e.   I ni t i al l y ,  Mabl e K.  di d not  di scl ose t he name of  May K. ' s 

f at her ,  Wesl ey J. ,  pur por t edl y because she was concer ned t hat  

Dane Count y woul d j udge hi m by hi s pr evi ous cr i mi nal  r ecor d.   

Wesl ey J.  was convi ct ed of  second- degr ee sexual  assaul t  of  a 

chi l d and sever al  ot her  v i ol ent  cr i mes. 6   

¶93 The r ecor d bef or e us r ef l ect s t hat  Mabl e K.  and her  

f ami l y have had many cont act s wi t h t he Dane Count y Depar t ment  of  

Human Ser vi ces ( Dane Count y)  and have been t he subj ect  of  

appr oxi mat el y 16 r ef er r al s t o Dane Count y.   I n shor t ,  t he 

r ef er r al s al l eged t hat  t he chi l dr en wer e i n need of  pr ot ect i on 

or  ser vi ces,  t hat  t hey had unaddr essed heal t h pr obl ems,  and t hat  

t hey wer e negl ect ed.  

¶94 As par t  of  t he ser vi ces pr ovi ded by Dane Count y,  Mabl e 

K.  compl et ed a psychol ogi cal  eval uat i on i n 2007,  and Dane Count y 

at t empt ed t o pr ovi de her  wi t h ment al  heal t h t r eat ment .   Mabl e K.  

r emai ns t he onl y bi ol ogi cal  par ent  avai l abl e t o t ake car e of  t he 

t wo chi l dr en at  i ssue,  as t he par ent al  r i ght s of  bot h bi ol ogi cal  

f at her s have been t er mi nat ed.   The r ecor d i ndi cat es t hat  on 

numer ous occasi ons,  Mabl e K.  woul d f ai l  t o show up f or  a 

conf i r med f ami l y  cont act  or  woul d s i mpl y cancel  t he f ami l y 

cont act .   Accor di ng t o t he cour t  r ecor d,  bef or e t he st ar t  of  

t hi s case on Mar ch 24,  2010,  Mabl e K. ' s l ast  cont act  wi t h her  

chi l dr en was on December  17,  2009.   Fol l owi ng t hat  dat e,  she 

pur por t edl y mi ssed t hr ee weekl y,  schedul ed f ami l y cont act s 

                                                 
6 Wesl ey J. ' s  par ent al  r i ght s have been t er mi nat ed and ar e 

not  t he subj ect  of  t hi s appeal .  
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despi t e bei ng t ol d t hat  she needed t o have a meet i ng t o di scuss 

t he mi ssed f ami l y cont act s.   Nonet hel ess,  t he r ecor d i ndi cat es 

t hat  she f ai l ed t o r equest  or  ar r ange such a meet i ng,  and her  

excuse f or  not  maki ng t he schedul ed cont act s was t hat  she had 

many appoi nt ment s and t hat  i t  was none of  Dane Count y ' s busi ness 

what  she was doi ng.   At  best ,  Mabl e K.  has had spor adi c cont act  

wi t h her  chi l dr en.  

¶95 Accor di ng t o Dane Count y,  Mabl e K.  di d not  make 

consi st ent  pr ogr ess i n meet i ng t he speci f i ed cour t  or der ed 

condi t i ons f or  t he r et ur n of  her  chi l dr en.   She di d not  make 

appr opr i at e pl anni ng f or  t he chi l dr en or  wor k c l osel y t owar ds 

per manent  pl acement  wi t h t he assi gned Dane Count y soci al  wor ker  

or  soci al  ser vi ce speci al i st .   The r euni f i cat i on t eam was 

i nvol ved wi t h Mabl e K.  and her  chi l dr en f r om mi d- Januar y 2009,  

unt i l  Apr i l  23,  2009,  at  whi ch t i me i t  was cl ear  t hat  Mabl e K.  

was not  r eady f or  t he chi l dr en' s t r ansi t i on t o her  f ul l - t i me 

car e.   Mabl e K.  was unabl e t o consi st ent l y and appr opr i at el y 

addr ess t he chi l dr en' s emot i onal  needs and chal l engi ng behavi or .   

Dur i ng her  t i me wi t h her  chi l dr en,  Mabl e K.  appear ed t o be mor e 

f ocused on meet i ng her  own per sonal  needs r at her  t han t hose of  

her  chi l dr en.   Dane Count y expl ai ned t hat  i t  at t empt ed t o avoi d 

t er mi nat i ng Mabl e K. ' s par ent al  r i ght s.   She was pr ovi ded wi t h 

t he oppor t uni t y t o ut i l i ze a var i et y of  r esour ces,  at t end 

meet i ngs,  par t i c i pat e i n eval uat i ons,  at t end cour t  hear i ngs,  and 

wor k wi t h speci al i st s t o i mpr ove her  par ent i ng ski l l s .   

Nonet hel ess,  t he r ecor d r ef l ect s  t hat  Dane Count y f i l ed t wo TPR 

pet i t i ons on Mar ch 24,  2010,  whi ch al l eged t hat  bot h I sai ah H.  
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and May K.  wer e chi l dr en i n need of  pr ot ect i on or  ser vi ces 

( CHI PS) .   An amended pet i t i on was f i l ed on June 1,  2010,  whi ch 

al so al l eged t hat  bot h chi l dr en had been abandoned.   

¶96 Despi t e her  r epeat ed cont act  wi t h t he syst em and t he 

gr avi t as of  t he subj ect  mat t er ,  on t he second day of  t he j ur y 

t r i al ,  Mabl e K.  f ound i t  mor e i mpor t ant  t o " get  me some 

br eakf ast "  because she was " r eal  k i nd of  s i ck"  f r om t he 

pr oceedi ngs and she " was j ust  t i r ed. "    

I I I .  THE CI RCUI T COURT DI D NOT ERR 

A.  The Conduct  Was Egr egi ous 

¶97 The ci r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on i n concl udi ng t hat  Mabl e K.  demonst r at ed egr egi ous 

conduct  by f ai l i ng t o appear  at  t he second day of  t he f act -

f i ndi ng hear i ng.   A sanct i on was war r ant ed.      

¶98 Not wi t hst andi ng t hat  t her e i s no def aul t  j udgment  t o 

r evi ew i n t hi s case,  t he maj or i t y r el i es on Evel yn C. R.  t o 

suppor t  i t s  concl usi on t hat  t he def aul t  j udgment  was an i mpr oper  

r emedy.   However ,  unl i ke t he maj or i t y,  I  under t ake an anal ysi s 

of  whet her  a sanct i on was j ust i f i ed by Mabl e K. ' s f ai l ur e t o 

appear ,  and t hen I  det er mi ne whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  sanct i oned Mabl e K.  

by cont i nui ng t he TPR pr oceedi ng as a bench t r i al  r at her  t han 

i mpanel l i ng a second j ur y.   Thi s anal ysi s l eads me t o concl ude 

t hat  Mabl e K. ' s conduct  was egr egi ous and t hat  t he c i r cui t  cour t  

di d not  er r oneousl y exer ci se i t s  di scr et i on i n sanct i oni ng Mabl e 

K.  by r econveni ng t he TPR pr oceedi ng as a t r i al  t o t he cour t ,  

r at her  t han sel ect i ng a new j ur y t o r epl ace t he j ur y t hat  woul d 
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have hear d t he t er mi nat i on pr oceedi ng i f  Mabl e K.  had t i mel y 

appear ed.    

¶99 A ci r cui t  cour t  has i nher ent  and st at ut or y power  t o 

sanct i on par t i es who f ai l  t o obey cour t  or der s.   Evel yn C. R. ,  

246 Wi s.  2d 1,  ¶17.   Under  t hi s aut hor i t y,  a c i r cui t  cour t  may 

sanct i on a par t y who f ai l s t o compl y wi t h a cour t  or der . 7  I d.   

The deci s i on t o sanct i on a par t y i s wi t hi n t he sound di scr et i on 

of  t he c i r cui t  cour t .   I d. ,  ¶18;  Oost bur g St at e Bank v.  Uni t ed 

Sav.  & Loan Ass' n,  130 Wi s.  2d 4,  11,  386 N. W. 2d 53 ( 1986) .   An 

appel l at e cour t  r evi ews a c i r cui t  cour t ' s  di scr et i onar y 

det er mi nat i on f or  an er r oneous exer ci se of  di scr et i on.   Evel yn 

C. R. ,  246 Wi s.  2d 1,  ¶18.   A r evi ewi ng cour t  wi l l  af f i r m t he 

ci r cui t  cour t ' s  exer ci se of  di scr et i on i f  t he c i r cui t  cour t  has 

exami ned t he r el evant  f act s,  has appl i ed a pr oper  st andar d of  

l aw,  and has used a demonst r at ed,  r at i onal  pr ocess t o r each a 

concl usi on t hat  a r easonabl e j udge coul d r each.   Loy v.  

Bunder son,  107 Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 ( 1982) .  

¶100 Bef or e a c i r cui t  cour t  may sanct i on a par t y who f ai l ed 

t o compl y wi t h a cour t  or der ,  t he par t y ' s conduct  must  be 

                                                 
7 Wi sconsi n St at .  § 802. 10( 7) ,  " Sanct i ons, "  pr ovi des t hat  

" [ v] i ol at i ons of  a schedul i ng or  pr et r i al  or der  ar e subj ect  t o 
ss.  802. 05,  804. 12 and 805. 03. "   Wi sconsi n St at .  § 805. 03,  
" Fai l ur e t o pr osecut e or  compl y wi t h pr ocedur e st at ut es, "  
pr ovi des i n par t :  " [ F] or  f ai l ur e of  any par t y t o .  .  .  obey any 
or der  of  cour t ,  t he cour t  i n whi ch t he act i on i s pendi ng may 
make such or der s i n r egar d t o t he f ai l ur e as ar e j ust ,  i ncl udi ng 
but  not  l i mi t ed t o or der s aut hor i zed under  s.  804. 12( 2) ( a) . "   
Wi sconsi n St at .  § 804. 12( 2) ( a) 3. ,  " Fai l ur e t o compl y wi t h 
or der , "  gi ves t he cour t  t he power  t o pr ovi de " j ust "  sanct i ons 
f or  f ai l ur e t o obey an or der ,  i ncl udi ng " r ender i ng a j udgment  by 
def aul t  agai nst  t he di sobedi ent  par t y. "    
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egr egi ous or  i n bad f ai t h.   Shi r l ey E. ,  298 Wi s.  2d 1,  ¶13 n. 3.   

Fai l ur e t o compl y wi t h a c i r cui t  cour t  schedul i ng or der  wi t hout  

a c l ear  and j ust i f i abl e excuse i s egr egi ous conduct .   I ndus.  

Roof i ng Ser vs. ,  I nc.  v.  Mar quar dt ,  2007 WI  19,  ¶43,  299 

Wi s.  2d 81,  726 N. W. 2d 898.   " Egr egi ous"  conduct  has been 

def i ned as " ext r eme,  subst ant i al ,  and per si st ent . "   I d.   Whi l e 

t he r ecor d on appeal  must  r ef l ect  t he c i r cui t  cour t ' s  r easoned 

appl i cat i on of  t he appr opr i at e l egal  st andar d t o t he r el evant  

f act s,  an appel l at e cour t  need not  r emand f or  such a 

det er mi nat i on i f  t he c i r cui t  cour t ' s  f i ndi ng was i mpl i c i t .   

Engl ewood Cmt y.  Apar t ment s Lt d.  P' shi p v.  Al exander  Gr ant  & Co. ,  

119 Wi s.  2d 34,  39 n. 3,  349 N. W. 2d 716 ( Ct .  App.  1984)  ( " [ A]  

r emand di r ect i ng t he t r i al  cour t  t o make an expl i c i t  f i ndi ng 

wher e i t  has al r eady made unmi st akabl e but  i mpl i c i t  f i ndi ngs t o 

t he same ef f ect  woul d be bot h super f l uous and a wast e of  

j udi c i al  r esour ces. " ) .    

¶101 Af t er  Dane Count y f i l ed t he pet i t i on t o t er mi nat e her  

par ent al  r i ght s,  Mabl e K.  was or der ed t o appear  per sonal l y at  

al l  pr oceedi ngs i n t hi s case by a cour t  or der  dat ed May 24,  

2010.   Near l y s i x mont hs l at er ,  a f act - f i ndi ng hear i ng bef or e a 

j ur y commenced on Sept ember  13,  2010.   Mabl e K.  appear ed f or  t he 

f i r st  day of  t he j ur y t r i al ,  but  chose not  t o appear  f or  t he 

second day of  t r i al  at  t he t i me when she was i nst r uct ed t o 

appear .   

¶102 Mabl e K.  i s not  an i nnocent  v i ct i m of  c i r cumst ance who 

was unf ai r l y sanct i oned.   The ci r cui t  cour t  ent er ed an or der  

r equi r i ng t hat  Mabl e K.  per sonal l y appear  at  al l  hear i ngs.   The 
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ci r cui t  cour t  t ook ext r a ef f or t  t o r emi nd her  at  t he concl usi on 

of  t he f i r st  day of  t r i al  t o be i n cour t  t he next  day bef or e 9 

a. m.   Mabl e K.  i gnor ed t he ci r cui t  cour t ' s  di r ect i ve and di d not  

come t o cour t  at  9 a. m.  t o def end her sel f  i n a mat t er  wher e her  

chi l dr en coul d be t aken away f or ever .      

¶103 The ci r cui t  cour t  and counsel  under t ook ef f or t s t o get  

her  t o cour t .   She di d not  come t o cour t  when she was i nst r uct ed 

t o be t her e or  even when she sai d t hat  she woul d be t her e.   When 

she di d not  show,  t he c i r cui t  cour t ,  t he j ur y,  and counsel  

wai t ed f or  her .    

¶104 Speci f i cal l y,  her  at t or ney ( At t or ney Lehner ) ,  who had 

t al ked wi t h Mabl e K.  ear l i er  t hat  mor ni ng,  l at er  cal l ed her  t o 

per suade her  t o come t o cour t .   Mabl e K.  t ol d At t or ney Lehner  

t hat  she woul d r i de her  bi ke t o cour t  and be t her e wi t hi n a 

hal f - hour ,  by 9: 45 a. m.   By 10: 35 a. m. ,  she st i l l  had not  

ar r i ved.   At  t hat  poi nt ,  t he c i r cui t  cour t  concl uded t hat  a 

sanct i on was war r ant ed,  and i t  f ound Mabl e K.  i n def aul t  on bot h 

of  t he al l egat i ons,  CHI PS and abandonment . 8   

                                                 
8 Thi s cour t  has pr evi ousl y r ej ect ed t he ar gument  t hat  a 

par ent  has an absol ut e r i ght  t o a j ur y t r i al  under  t he TPR 
st at ut es.   St even V.  v.  Kel l ey H. ,  2004 WI  47,  ¶33,  271 
Wi s.  2d 1,  678 N. W. 2d 856.   A par ent ' s r i ght  t o a j ur y t r i al  i n 
TPR pr oceedi ngs i s st at ut or y,  not  const i t ut i onal .   I d. ,  ¶4.   
Because TPR pr oceedi ngs ar e c i v i l  i n nat ur e,  t he gener al  r ul es 
of  c i v i l  pr ocedur e ar e appl i cabl e unl ess Chapt er  48 of  t he 
Wi sconsi n St at ut es pr ovi des a mor e speci f i c  r ul e.   See i d. ,  ¶32.   
The cour t  i n St even V.  concl uded:  

The ci r cui t  cour t ,  however ,  i s  al ways r esponsi bl e f or  
concl usi ons of  l aw,  as i s speci f i cal l y r ecogni zed i n 
t he TPR st at ut es.   See Wi s.  St at .  § 48. 31( 4) .   I f  a 
mot i on f or  summar y j udgment  i s  made and suppor t ed as 
pr escr i bed by Wi s.  St at .  § 802. 08,  t he c i r cui t  cour t  
may pr oper l y concl ude at  t he f act - f i ndi ng hear i ng t hat  



No.   2011AP825 & 2011AP826. akz 

 

14 
 

¶105 At  appr oxi mat el y 10: 45 a. m. ,  near l y t wo hour s l at e,  

Mabl e K.  f i nal l y ar r i ved and counsel  moved f or  r el i ef  f r om t he 

def aul t  j udgment .   The ci r cui t  cour t  al l owed Mabl e K.  t o t est i f y 

about  why she di d not  appear ,  and she st at ed t hat  she was " r eal  

k i nd of  s i ck"  f r om t he pr oceedi ngs,  she " was j ust  t i r ed, "  and 

she want ed t o " get  me some br eakf ast . "   She acknowl edged t hat  

At t or ney Lehner  war ned her  of  t he consequences of  f ai l i ng t o 

appear .   Mabl e K.  sai d t hat  she di d not  s l eep wel l  and had j ust  

woken up ar ound 9 a. m.   She t est i f i ed t hat  she knew she needed 

t o be at  t he cour t  by 9 a. m.  

¶106 I n i t s i ni t i al  deci s i on,  t he c i r cui t  cour t  di d not  

expl i c i t l y  use t he wor d " egr egi ous, "  but  a r evi ew of  t he r ecor d 

                                                                                                                                                             
t her e i s no genui ne i ssue of  mat er i al  f act  i n di sput e 
and t he movi ng par t y i s ent i t l ed t o par t i al  summar y 
j udgment  on par ent al  unf i t ness as a mat t er  of  l aw.   
See Wi s.  St at .  § 802. 08( 2) .  

I d. ,  ¶34.   Fur t her ,  sever al  cases have concl uded t hat  a di r ect ed 
ver di ct  pur suant  t o Wi s.  St at .  § 805. 14( 4)  appl i es t o TPR 
pr oceedi ngs.   I d. ,  ¶32 ( c i t i ng Door  Cnt y.  DHFS v.  Scot t  S. ,  230 
Wi s.  2d 460,  465,  602 N. W. 2d 167 ( Ct .  App.  1999) ;  J. A. B.  v.  
Waukesha Cnt y.  Human Ser vs.  Dep' t ,  153 Wi s.  2d 761,  765,  451 
N. W. 2d 799 ( Ct .  App.  1989) ) .   See al so Wi s.  St at .  § 971. 04( 3)  
( st at i ng t hat  i f  def endant  i s pr esent  at  begi nni ng of  cr i mi nal  
j ur y t r i al ,  t hen vol unt ar i l y  absent s hi msel f ,  t he t r i al  may 
pr oceed wi t hout  t he def endant ) .  

I t  i s  al so i nt er est i ng t o not e t hat  onl y f i ve st at es 
cur r ent l y al l ow j ur y t r i al s i n TPR cases.   See Wi s.  St at .  
§ 48. 31( 2) ;  Tex.  Fam.  Code Ann.  § 105. 002 ( West  2012) ;  Okl a.  
St at .  Ann.  t i t .  10A,  § 1- 4- 502 ( West  2012) ;  Wyo.  St at .  Ann.  
§ 14- 2- 312 ( West  2012) ;  Va.  Code Ann.  § 16. 1- 296 ( West  2012) ;  
Li nda Szymanski ,  I s a Jur y Tr i al  Ever  Avai l abl e i n a Ter mi nat i on 
of  Par ent al  Ri ght s Case?,  Nat i onal  Cent er  f or  Juveni l e Just i ce 
Snapshot ,  Mar ch 2011,  Vol .  16,  No.  3;  James L.  Buchwal t er ,  
Annot at i on,  Ri ght  t o Jur y Tr i al  i n Chi l d Negl ect ,  Chi l d Abuse,  
or  Ter mi nat i on of  Par ent al  Ri ght s Pr oceedi ngs,  102 A. L. R.  5t h 
227 ( 2002) .    
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makes cl ear  t hat  t he cour t  di d f i nd her  conduct  t o be egr egi ous.   

Our  cour t  does not  r equi r e a c i r cui t  cour t  t o use " magi c wor ds"  

when under t aki ng a l egal  anal ysi s and i n maki ng f i ndi ngs.   

Engl ewood,  119 Wi s.  2d at  39 n. 3.   Fur t her mor e,  t he cour t  di d 

f i nd t hat  Mabl e K.  was not  cr edi bl e.   The cour t  consi der ed her  

excuses but  al so not ed t hat  Mabl e K.  pr evi ousl y ar r i ved t hr ee 

hour s l at e i n t he TPR pr oceedi ng f or  her  son Samuel  C.   I ndeed,  

at  a hear i ng on August  26,  2011,  t he c i r cui t  cour t  j udge st at ed:  

I t  was and,  f r ankl y,  st i l l  i s  evi dent  t o t hi s 
Cour t  on t hi s r ecor d i n t hi s Cour t ' s  v i ew t hat  i t  i s  
an egr egi ous vi ol at i on of  t he Cour t  or der  gi ven t he 
f act  t hat  i t  was or al l y i ssued t o Ms.  K. ,  i t  was gi ven 
t o her  i n wr i t t en f or m,  she i s i n a j ur y 
t r i al ,  .  .  .  t he f act  t hat  she was r emi nded when t he 
Cour t  concl uded i t s pr oceedi ngs t he f i r st  day of  t r i al  
on t he 13t h t hat  she needed t o be her e a l i t t l e bi t  
bef or e 9: 00,  t hi s i s egr egi ous t o t he Cour t  and i t  i s  
wi t hout  j ust i f i abl e basi s.   I t ' s  ei t her  egr egi ous or  
i n bad f ai t h .  .  .  but  def i ni t el y I  don' t  t hi nk you 
even need t o use t hose magi c wor ds f or  t hose t hi ngs t o 
i n f act  be t r ue.  

¶107 I  agr ee wi t h t he c i r cui t  cour t  t hat  Mabl e K. ' s conduct  

was deser vi ng of  a sanct i on.   Al t hough t he cour t  di d not  use t he 

wor d " egr egi ous"  i ni t i al l y ,  t he r ecor d r ef l ect s  t hat  t he cour t  

f ound her  conduct  t o be egr egi ous.   The ci r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on when i t  sanct i oned Mabl e K.  

f or  her  f ai l ur e t o appear .    

¶108 The r ecor d r ef l ect s t hat  t he c i r cui t  cour t  made 

sever al  f i ndi ngs t o suppor t  t he sanct i on f or  her  egr egi ous 

behavi or .   The cour t  c i t ed t o t he f ol l owi ng f act s:  t hat  t he 

or der  dat ed May 24,  2010,  r equi r ed Mabl e K.  t o appear  per sonal l y 

at  al l  hear i ngs;  t hat  at  t he end of  t he f i r st  day of  t he f act -
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f i ndi ng hear i ng,  t he cour t  i nf or med al l  par t i es t hat  t hey needed 

t o be i n cour t  shor t l y bef or e 9 a. m.  on t he next  day;  t hat  she 

had shown up l at e t o a pr evi ous TPR pr oceedi ng;  and t hat  t he 

cour t  di d not  f i nd her  expl anat i on about  why she coul d not  have 

f ol l owed t he cour t  or der  cr edi bl e.   I n shor t ,  Mabl e K.  f ai l ed t o 

demonst r at e any cr edi bl e r eason f or  her  f ai l ur e t o appear  at  t he 

t i me set  by t he cour t .    

¶109 I  concl ude t hat  Mabl e K. ' s act i ons wer e especi al l y 

egr egi ous i n t he cont ext  of  a TPR t r i al . 9  I t  t ook near l y s i x 

mont hs f r om t he t i me t he TPR pet i t i on was f i l ed unt i l  t he t i me 

of  t he t r i al .   The ci r cui t  cour t  hel d ei ght  hear i ngs bef or e t he 

f i r st  day of  t r i al ,  i ncl udi ng sever al  hear i ngs based on t he 

pet i t i ons,  t wo pr et r i al  conf er ences,  and t wo mot i on hear i ngs.   

The ci r cui t  cour t  and t he par t i es al l  compl et ed subst ant i al  

pr et r i al  wor k,  much of  whi ch i s now r ender ed voi d by t he 

maj or i t y opi ni on.   I n addi t i on t o t he l ar ge amount  of  pr et r i al  

wor k,  t her e was a f ul l  day of  t he f act - f i ndi ng hear i ng bef or e 

Mabl e K.  f ai l ed t o f ol l ow t he cour t ' s  or der . 10   

¶110 Mabl e K.  was t he wi t ness her  at t or ney woul d have 

cal l ed,  but  her  f ai l ur e t o appear  pr ecl uded her  at t or ney f r om 

pr esent i ng her  t est i mony i n an at t empt  t o r ebut  evi dence 

                                                 
9 A c i r cui t  cour t  may gr ant  a def aul t  j udgment  i n a TPR 

pr oceedi ng f or  a non- appear i ng par t y i f ,  i nt er  al i a,  t her e i s 
suf f i c i ent  evi dence t o suppor t  t he gr ounds f or  t he pet i t i on and 
t he def aul t  does not  v i ol at e t he par t y ' s st at ut or y r i ght  t o 
counsel .   See i nf r a,  par t s I I I . B.  and I I I . C.  

10 The t r anscr i pt s i n t hi s case t ot al  587 pages f r om t he 
t i me t he pet i t i on was f i l ed t hr ough t he f i r st  day of  t he f act -
f i ndi ng hear i ng.  
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pr esent ed i n suppor t  of  t he pet i t i ons t o t er mi nat e her  par ent al  

r i ght s. 11  The cour t  and t he j ur y wer e not  r equi r ed t o wai t  unt i l  

Mabl e K.  chose t o ar r i ve.   Mabl e K. ' s conduct  was egr egi ous,  and 

a sanct i on was appr opr i at e.   I f  Mabl e K.  val ued a j ur y t r i al ,  

she shoul d have appear ed f or  t he second day of  t he t r i al .   That  

t he cour t  chose not  t o put  Dane Count y t o t he expense of  

i mpanel l i ng a second j ur y,  and i nst ead chose t o concl ude t he 

f act - f i ndi ng hear i ng as a bench t r i al ,  i s  wi t hi n t he c i r cui t  

cour t ' s  di scr et i on.    

B.  Maj or i t y Opi ni on Er r s I n I t s Anal ysi s Of  Evel yn C. R.   

¶111 The maj or i t y c l ai ms t o r el y on Evel yn C. R.  t o suppor t  

i t s  det er mi nat i on t hat  a second j ur y must  be i mpanel l ed and t he 

t r i al  t o begi n anew.   I n my vi ew,  because t he ci r cui t  cour t  had 

a s i gni f i cant  evi dent i ar y r ecor d bef or e i t ,  t he cour t  di d not  

v i ol at e t he r ul e of  Evel yn C. R.    

¶112 I n Evel yn C. R. ,  we hel d t hat  " t he c i r cui t  cour t  had 

t he dut y at  t he f act - f i ndi ng hear i ng t o f i nd by c l ear  and 

convi nci ng evi dence t hat  al l  of  t he el ement s"  of  t he al l egat i ons 

                                                 
11 At  t he mot i on hear i ng on August  16,  2011,  At t or ney Lehner  

t est i f i ed t hat  she i nt ended t o cal l  Mabl e K.  t o r ebut  bot h 
gr ounds f or  t er mi nat i on of  her  r i ght s t hat  wer e set  out  i n t he 
pet i t i on.   At t or ney Lehner  al so t est i f i ed t hat  she i nt ended t o 
cr oss- exami ne Joyce Br own t o r ebut  t he CHI PS cl ai m,  but  Br own 
was never  cal l ed as a wi t ness i n t he f act - f i ndi ng hear i ng.   The 
pet i t i oner s r est ed t he case as t o Mabl e K.  af t er  t he t est i mony 
of  Br enda Bl ank and Mi ke Boehm,  and At t or ney Lehner  was al l owed 
t o cr oss- exami ne bot h of  t hese wi t nesses.   Fur t her ,  Dane Count y 
asked At t or ney Lehner  i f  she woul d have cal l ed any ot her  
wi t nesses on her  wi t ness l i s t  dur i ng t he f act - f i ndi ng hear i ng,  
and she st at ed t hat  she woul d have cal l ed t he soci al  wor ker s i f  
t he ot her  par t i es had not  al r eady cal l ed t hem.   She di d not  name 
any ot her  wi t nesses t hat  she was pr event ed f r om cal l i ng t o 
t est i f y.  
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i n t he pet i t i on ar e met .   246 Wi s.  2d 1,  ¶24.   I n Evel yn C. R. ,  

t he cour t  di d not  hol d a f act - f i ndi ng hear i ng.   I d. ,  ¶9.   

I nst ead,  t he cour t  gr ant ed def aul t  agai nst  t he mot her ,  Tyki l a 

S. ,  f or  f ai l ur e t o appear  per sonal l y,  f i ndi ng her  unf i t  based 

sol el y upon al l egat i ons i n t he pet i t i on.   I d.   I n Evel yn C. R. ,  

t he c i r cui t  cour t  " had no evi dent i ar y basi s t o suppor t  i t s  

f i ndi ng of  abandonment . "   I d. ,  ¶24.    

¶113 By cont r ast ,  i n Mabl e K. ' s case,  t he c i r cui t  cour t  

hear d evi dence suppor t i ng t he CHI PS and abandonment  c l ai ms 

bef or e i t  deci ded t o sanct i on Mabl e K.   Dane Count y had 

pr esent ed evi dence at  t r i al ,  whi ch was t est ed by At t or ney 

Lehner ' s cr oss- exami nat i on.   The ci r cui t  cour t  made expl i c i t  

f i ndi ngs t hat  Mabl e K.  was unf i t  on bot h gr ounds.   I f  no f ur t her  

t est i mony was t aken,  i t  i s  because Mabl e K.  di d not  come t o 

cour t  t o be her  own wi t ness.   The pr ocedur al  post ur e of  Evel yn 

C. R.  i s c l ear l y di st i ngui shabl e f r om t he post ur e of  t hi s case at  

t he t i me t hat  Mabl e K.  was sanct i oned by t he c i r cui t  cour t .    

¶114 For  exampl e,  unl i ke Evel yn C. R. ,  t he c i r cui t  cour t  

hear d subst ant i al  t est i mony agai nst  Mabl e K. ,  near l y al l  of  Dane 

Count y ' s case- i n- chi ef . 12  On t he f i r st  day of  t he f act - f i ndi ng 

                                                 
12 To est abl i sh a CHI PS cl ai m under  Wi s.  St at .  

§ 48. 415( 2) ( a)  " Cont i nui ng need of  pr ot ect i on or  ser vi ces, "  t he 
pet i t i oner  must  pr ove t he f ol l owi ng:  

1.  That  t he chi l d has been adj udged t o be a 
chi l d .  .  .  i n need of  pr ot ect i on or  ser vi ces and 
pl aced,  or  cont i nued i n a pl acement ,  out s i de hi s or  
her  home pur suant  t o one or  mor e cour t  or der s under  s.  
48. 345 .  .  .  cont ai ni ng t he not i ce r equi r ed by s.  
48. 356( 2) ;    
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hear i ng,  bef or e def aul t  was an i ssue,  t he c i r cui t  cour t  hear d 

t est i mony f r om Br enda Bl ank ( Bl ank) ,  Mabl e K. ' s case wor ker .   

Fi r st ,  dur i ng Bl ank' s t est i mony,  Dane Count y i nt r oduced or der s 

adj udgi ng bot h I sai ah H.  and May K.  as chi l dr en i n need of  

pr ot ect i on or  ser vi ces and pl aci ng t hem out si de of  Mabl e K. ' s 

home.   The or der s,  whi ch wer e ent er ed as exhi bi t s,  cont ai ned t he 

not i ce r equi r ed by Wi s.  St at .  § 48. 356( 2) .   Second,  Bl ank 

t est i f i ed t hat  Dane Count y " def i ni t el y di d"  make a r easonabl e 

ef f or t  t o pr ovi de t he ser vi ces or der ed by t he cour t .   For  

exampl e,  Mabl e K.  r ecei ved one- on- one par ent  educat i on and 

suppor t ,  was assi gned a soci al  ser vi ce speci al i st ,  wor ked wi t h a 

f ami l y r euni f i cat i on t eam,  and wor ked wi t h Bl ank on speci f i c  

t asks she coul d compl et e t o meet  t he condi t i ons of  r et ur n.   

Thi r d,  Bl ank t est i f i ed t hat  bot h chi l dr en had spent  mor e t han 

si x mont hs out si de of  Mabl e K. ' s home.   May K.  has been 

cont i nuousl y out si de of  t he home si nce she was bor n,  i n November  

of  2008.   I sai ah H.  has been cont i nuousl y out si de of  t he home 

si nce 2007.   Fi nal l y,  Bl ank t est i f i ed t hat  Mabl e K.  " wi l l  

                                                                                                                                                             
2.  That  t he agency r esponsi bl e f or  t he car e of  t he chi l d 

and t he f ami l y .  .  .  has made a r easonabl e ef f or t  t o 
pr ovi de t he ser vi ces or der ed by t he cour t ;  

3.  That  t he chi l d has been out si de t he home f or  a 
cumul at i ve t ot al  per i od of  6 mont hs or  l onger  pur suant  
t o such or der s;  and 

4.  That  t he par ent  has f ai l ed t o meet  t he condi t i ons 
est abl i shed f or  t he saf e r et ur n of  t he chi l d t o t he 
home and t her e i s a subst ant i al  l i kel i hood t hat  t he 
par ent  wi l l  not  meet  t hese condi t i ons wi t hi n t he 9-
mont h per i od f ol l owi ng t he f act - f i ndi ng hear i ng under  
s.  48. 424.   
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absol ut el y not "  meet  t he condi t i ons f or  r et ur n wi t hi n ni ne 

mont hs of  t he f act - f i ndi ng hear i ng.   Bl ank t est i f i ed t hat  Mabl e 

K.  f ai l ed t o meet  a maj or i t y of  t he condi t i ons of  r et ur n,  

i ncl udi ng mai nt ai ni ng housi ng,  showi ng i nt er est  i n t he chi l dr en,  

mai nt ai ni ng r egul ar  v i s i t s wi t hout  cancel i ng,  showi ng t hat  she 

coul d pr oper l y car e f or  t he chi l dr en,  and st ayi ng i n t ouch and 

cooper at i ng wi t h t he soci al  wor ker .   Mabl e K. ' s counsel  cr oss-

exami ned Bl ank.  

¶115 The ci r cui t  cour t  al so hear d ev i dence of  t he gr ounds 

of  abandonment 13 bef or e i t  deci ded t o sanct i on Mabl e K.   The 

CHI PS or der s i nt r oduced dur i ng Bl ank' s t est i mony sat i sf y t he 

f i r st  el ement  of  abandonment .   Fur t her ,  i t  i s  not abl e t hat  af t er  

Dane Count y moved f or  a def aul t  agai nst  Mabl e K. ,  t he cour t  

st at ed,  " I  need t o have Mr .  Boehm on t he st and .  .  .  t o make t he 

f i ndi ngs r el at ed t o def aul t  on Ms.  K.  on t he abandonment  

gr ound. "   Dane Count y t hen cal l ed Mi chael  Boehm t o t est i f y on 

t he abandonment  gr ound.   Boehm t est i f i ed t hat  Mabl e K.  had 

f ai l ed t o communi cat e wi t h her  chi l dr en f or  mor e t han t hr ee 

mont hs bef or e t he pet i t i ons t o t er mi nat e her  par ent al  r i ght s 

wer e f i l ed,  whi ch sat i sf i es t he second el ement  of  abandonment .   

Boehm was al so subj ect  t o cr oss- exami nat i on by Mabl e K. ' s 

counsel .  
                                                 

13 One way t o est abl i sh an abandonment  c l ai m under  Wi s.  
St at .  § 48. 415( 1) ,  i s  f or  t he pet i t i oner  t o pr ove:  

1.  That  t he chi l d has been pl aced,  or  cont i nued i n a 
pl acement ,  out s i de t he par ent ' s home by a cour t  or der  
cont ai ni ng t he not i ce r equi r ed by s.  48. 356( 2) �. �. �. �,  
and 

2.  [ That ]  t he par ent  has f ai l ed t o v i s i t  or  communi cat e 
wi t h t he chi l d f or  a per i od of  3 mont hs or  l onger .    
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¶116 Unl i ke Evel yn C. R. ,  wher ei n t he cour t  hear d no 

evi dence,  t he c i r cui t  cour t  her e hear d near l y  al l  of  Dane 

Count y ' s evi dence——evi dence t hat  was subj ect  t o cr oss-

exami nat i on——on bot h gr ounds bef or e i t  f ound Mabl e K.  unf i t  and 

sanct i oned her .   I ndeed,  " [ i ] f  gr ounds f or  t he t er mi nat i on of  

par ent al  r i ght s ar e f ound by t he cour t  or  j ur y,  t he cour t  shal l  

f i nd t he par ent  unf i t . "   Wi s.  St at .  § 48. 424( 4)  ( emphasi s 

added) .   

¶117 The maj or i t y opi ni on unnecessar i l y  ext ends t he r ul e i n 

Evel yn C. R.  such t hat  i t  under mi nes t he r ol e of  a c i r cui t  cour t  

i n TPR pr oceedi ngs.   The maj or i t y opi ni on does not  eval uat e t he 

evi dence,  does not  gi ve pr oper  def er ence t o t he c i r cui t  cour t ' s  

exer ci se of  i t s  di scr et i on,  and ul t i mat el y does not  eval uat e 

whet her  gr ounds wer e est abl i shed.   

¶118 Accor di ng t o t he r ecor d,  Mabl e K. ,  t he absent  par ent ,  

had t he oppor t uni t y t o pr esent  t est i mony t o r ebut  t he evi dence 

t hat  was pr esent ed on t he gr ounds al l eged as t he basi s f or  

f i ndi ng her  unf i t .   She chose not  t o come t o cour t  wher e a j ur y 

had been i mpanel l ed,  and i t  i s  not  her  at t or ney' s f aul t  t hat  no 

ot her  wi t nesses t est i f i ed t hat  day.    

¶119 The maj or i t y opi ni on unnecessar i l y  under cut s a c i r cui t  

cour t ' s  aut hor i t y t o sanct i on a non- appear i ng par ent  by t r y i ng 

t he case t o t he cour t  r at her  t han i mpanel l i ng a second j ur y.   

The maj or i t y opi ni on does so because i t  never  anal yzes whet her  

t he sanct i on t he c i r cui t  cour t  chose was wi t hi n i t s di scr et i on.   

Cf .  Shi r l ey E. ,  298 Wi s.  2d 1,  ¶70 ( Pr osser ,  J. ,  concur r i ng)  

( " [ T] hi s cour t ' s  deci s i on t o pr ot ect  a par ent  who di d not  car e 
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enough t o appear  and def end her sel f ,  ser i ousl y  under cut s t he 

aut hor i t y of  ci r cui t  j udges t o enf or ce t hei r  or der s. " ) .   

I nst ead,  t he maj or i t y opi ni on pr et ends t hat  t he def aul t  j udgment  

t hat  has been vacat ed st i l l  exi st s.   

¶120 Not  onl y i s gi v i ng Mabl e K.  a second j ur y t r i al  

unj ust i f i ed,  but  i t  f ai l s  t o consi der  t he chi l dr en' s i nt er est s.   

The negat i ve i mpact  t he maj or i t y opi ni on has on May K.  and 

I sai ah H.  adds i nsul t  t o i nj ur y.   Af t er  al l ,  t hese chi l dr en have 

not  l i ved wi t h t hei r  bi ol ogi cal  mot her  f or  year s.   Thi s pet i t i on 

was f i l ed near l y  t hr ee year s ago,  on Mar ch 24,  2010,  and was 

f i l ed based on al l egat i ons t hat  t hese chi l dr en ar e i n need of  

pr ot ect i on or  ser vi ces and t hat  t hey have been abandoned by 

Mabl e K.  and t he bi ol ogi cal  f at her s.   The chi l dr en must  now wai t  

even l onger  t o r esol ve t hei r  f ami l y st at us.   I t  i s  not  Mabl e K.  

who was t r eat ed unf ai r l y i n t hese pr oceedi ngs,  i t  i s  her  

chi l dr en.   

C.  Maj or i t y Opi ni on Er r s I n I t s Anal ysi s Of  Shi r l ey E.  

¶121 The maj or i t y opi ni on al so concl udes t hat  Mabl e K.  was 

depr i ved on her  st at ut or y r i ght  t o counsel  under  t he r ul e of  

Shi r l ey E.   See maj or i t y op. ,  ¶51.   However ,  unl i ke Shi r l ey E. ,  

Mabl e K.  had a l awyer  and st i l l  has a l awyer .   I t  i s  c l ear  f r om 

t he r ecor d t hat  counsel  was a zeal ous advocat e f or  Mabl e K.  

t hr oughout  t he pr et r i al  pr oceedi ngs and at  t r i al .   Counsel  

v i gor ousl y advocat ed f or  Mabl e K.  even af t er  she di d not  appear .   

Even now,  Mabl e K.  and her  l awyer  can mount  a def ense at  t he 

unf i ni shed t r i al .   Because t he ci r cui t  cour t  vacat ed t he def aul t  

j udgment ,  t he case awai t s concl usi on at  t he cont i nued t r i al .    
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¶122 The maj or i t y r el i es on Shi r l ey E.  t o concl ude t hat  

Mabl e K.  was wr ongf ul l y depr i ved of  counsel  and a second j ur y 

t r i al  i s  r equi r ed.   Not abl y,  however ,  t he pr ocedur al  post ur e i n 

Shi r l ey E.  and t he pr ocedur al  post ur e of  t he case t oday ar e 

qui t e di f f er ent .   I n Shi r l ey E. ,  t he cour t  gr ant ed a def aul t  

agai nst  Shi r l ey E.  because she vi ol at ed a cour t  or der  per sonal l y 

t o appear .   298 Wi s.  2d 1,  ¶13.   However ,  unl i ke counsel  f or  

Mabl e K. ,  counsel  f or  Shi r l ey E.  was not  al l owed t o par t i c i pat e 

i n any way at  t he hear i ngs.   I d. ,  ¶18.   Thi s cour t  hel d t hat  t he 

c i r cui t  cour t  v i ol at ed Shi r l ey E. ' s st at ut or y r i ght  t o counsel  

because i t  gr ant ed a def aul t  j udgment  agai nst  her  and al so 

di smi ssed Shi r l ey E. ' s counsel  f r om t he f act - f i ndi ng and 

di sposi t i onal  hear i ng bef or e any evi dence was t aken.   I d. ,  ¶56.   

Wi t hout  counsel  or  Shi r l ey E.  pr esent ,  t he cour t  f ound t hat  

Shi r l ey E.  was unf i t ,  and i t  t er mi nat ed her  par ent al  r i ght s.   

¶123 Si mpl y st at ed,  Shi r l ey E.  i nvol ved a t ot al  deni al  of  

counsel  at  t he f act - f i ndi ng and di sposi t i onal  phases,  whi ch i s  

not  even r emot el y s i mi l ar  t o t he f act s pr esent ed i n t hi s case.   

To be cl ear ,  Mabl e K.  chose not  t o f ol l ow t he cour t ' s  or der  t hat  

she appear  by 9 a. m.   I nst ead,  she sl ept  l at e,  st ayed home,  and 

at e br eakf ast ,  al l  t he t i me knowi ng t hat  she was r equi r ed t o be 

i n cour t  f or  t he cont i nuat i on of  her  t r i al  wher e she was t o be 

her  own wi t ness.   Mabl e K.  shoul d be r equi r ed t o l i ve wi t h t he 

consequences of  t he choi ces she made t hat  mor ni ng.   Mabl e K.  

absent ed her sel f  f r om t he t r i al ,  and because counsel  had no 

ot her  schedul ed wi t nesses unt i l  t he t hi r d day of  t r i al ,  

ant i c i pat i ng t hat  Mabl e K. ' s t est i mony woul d f i l l  t he second day 
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of  t r i al ,  Mabl e K.  cr eat ed t he pr obl em of  counsel  havi ng no one 

t o cal l  on t he second day of  t r i al .   See supr a not e 11.    

¶124 Mor eover ,  unl i ke Shi r l ey E. ,  Mabl e K. ' s at t or ney di d 

par t i c i pat e subst ant i vel y i n pr et r i al  mat t er s and at  t he 

hear i ngs.   On t he f i r st  day of  t he f act - f i ndi ng hear i ng,  counsel  

gave an openi ng st at ement  t hat  summar i zed why Mabl e K.  shoul d 

not  be f ound unf i t .   Al so on t he f i r st  day of  t he hear i ng,  Dane 

Count y pr esent ed t est i mony of  Br enda Bl ank,  one of  Mabl e K. ' s 

case wor ker s.   Dur i ng t hat  t est i mony,  At t or ney Lehner  obj ect ed 

t o hear say at  l east  f i ve t i mes and her  obj ect i ons wer e sust ai ned 

sever al  t i mes.   On t he second day of  t he hear i ng,  even t hough 

Mabl e K.  was not  pr esent ,  t he t r i al  cont i nued.   At t or ney Lehner  

cr oss- exami ned Bl ank,  who t est i f i ed r egar di ng t he CHI PS cl ai m.   

Lat er  i n t he hear i ng,  At t or ney Lehner  cr oss- exami ned Dane 

Count y ' s wi t ness Mi chael  Boehm,  a soci al  ser vi ce speci al i st ,  who 

t est i f i ed r egar di ng t he abandonment  c l ai m.    

¶125 Af t er  Mabl e K.  ar r i ved,  t he c i r cui t  cour t  al l owed her  

t o t est i f y as t o why she was l at e,  and At t or ney Lehner  ar gued on 

Mabl e K. ' s behal f  t hat  t he c i r cui t  cour t  shoul d vacat e t he 

def aul t  j udgment .   Counsel  was pr esent  and vi gor ousl y def ended 

Mabl e K.  wi t h r espect  t o t he sanct i on i mposed.   Af t er  Mabl e K. ' s  

t est i mony,  t he c i r cui t  cour t  asked At t or ney Lehner  whet her  she 

had any f ur t her  evi dence or  wi t nesses t o pr esent .   At t or ney 

Lehner  r esponded t hat  she di d not .   The ci r cui t  cour t  di d not  

t ake f ur t her  evi dence agai nst  Mabl e K. ;  Dane Count y and t he 

guar di an ad l i t em r est ed i mmedi at el y af t er  Mabl e K.  t est i f i ed.    
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¶126 Mabl e K.  and At t or ney Lehner  appear ed at  t he 

di sposi t i onal  hear i ng on Januar y 3,  2011,  wher e At t or ney Lehner  

once agai n cr oss- exami ned Dane Count y ' s wi t nesses.   At  t he end 

of  one wi t ness' s t est i mony,  t he c i r cui t  cour t  asked At t or ney 

Lehner  i f  she had f ur t her  quest i ons,  and she r esponded t hat  she 

di d not .   The ci r cui t  cour t  t hen asked al l  of  t he par t i es i f  

t hey had any f ur t her  evi dence t hat  t hey woul d l i ke t o pr oduce,  

and At t or ney Lehner  r esponded " No,  Your  Honor . "    

¶127 Unl i ke i n Shi r l ey E. ,  wher e t he ci r cui t  cour t  

di smi ssed Shi r l ey E. ' s at t or ney f r om t he cour t r oom bef or e any 

evi dence was pr esent ed,  At t or ney Lehner  act i vel y  par t i c i pat ed i n 

t he t r i al  and vi gor ousl y def ended Mabl e K. ' s act i ons.   Based on 

t he ext ensi ve par t i c i pat i on of  At t or ney Lehner  i n t hi s case,  I  

woul d concl ude t hat  Mabl e K. ' s r i ght  t o counsel  was not  v i ol at ed 

under  t he st andar ds t hi s cour t  set  i n Shi r l ey E. 14 

¶128 For  t he f or egoi ng r easons,  I  concl ude t hat  t he c i r cui t  

cour t  di d not  er r ;  accor di ngl y,  I  r espect f ul l y di ssent .    

¶129 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s di ssent .  
 

 
 

                                                 
14 At  t he Machner  hear i ng,  At t or ney Lehner  t est i f i ed t hat  

she di d not  have wi t nesses avai l abl e and t hat  Mabl e K. ' s absence 
l ef t  her  wi t hout  any vi abl e wi t nesses t hr ough whi ch she coul d 
pr esent  evi dence.   Counsel  t est i f i ed t hat  she di d not  have 
advanced not i ce t hat  Mabl e K.  woul d not  appear .   I f  t r i al  
counsel  was l ef t  wi t h no opt i on,  t hat  was Mabl e K. ' s own doi ng.   
Mabl e K.  t est i f i ed t hat  At t or ney Lehner  had expl ai ned t he 
ef f ect s of  a def aul t  j udgment .   I n ot her  wor ds,  Mabl e K.  cr eat ed 
her  own pr ej udi ce by f ai l i ng t o appear .  
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