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REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded.

11 ANN WALSH BRADLEY, J. The petitioner, Mble K.,
seeks review of an order of the court of appeals dismssing her
appeals in tw consolidated termnation of parental rights
proceedings.! She contends that the circuit court erroneously
exercised its discretion when it granted a default judgnment
finding that grounds existed to term nate her parental rights,
after barring her attorney from offering further evidence
t endi ng to refute t he grounds for t he term nati on.
Additionally, she argues that the circuit court erred when it
granted the default judgnment prematurely.

12 Mable K. further argues that the renmedy provided by
the circuit court to address its errors is fundanentally unfair.
The circuit court's remedy was to return Mble K to the

procedural posture when the error occurred and conduct the

! Dane Cnty. Dep't of Human Servs. v. Mble K., Case Nos
2011AP825, 2011AP826, unpublished slip op. (Ws. C. App., Jan.
11, 2012), dismssing Mable K 's appeals after an order of the
circuit court for Dane County, Any Smth, J. presiding, vacated
its previous order termnating her parental rights.




No. 2011AP825 & 2011AP826

remai nder of the fact-finding hearing before the circuit court,
not before a jury.

13 We conclude, and the circuit court has acknow edged,
that it erroneously exercised its discretion when it entered a
default judgnent finding that grounds existed to term nate Mble
K.'s parental rights after barring her attorney from offering
addi ti onal evidence. It also erred when it granted the default
judgnment before taking evidence sufficient to establish the
grounds alleged in the anmended petitions. We further conclude
that the circuit court's remedy for correcting the errors is
fundanental |y unfair under the facts of this case.

14 Accordingly, we reverse and remand to the circuit
court for a new fact-finding hearing to be heard by a jury if
Mable K tinmely demands one. On remand, the new fact-finding
hearing is to be held at the earliest reasonable opportunity.

I

15 Dane County filed anmended petitions for t he
termnation of Mable K 's parental rights of her children,
| saiah H and May K Dane County al so sought to termnate the
parental rights of the fathers of the children in the anmended
petitions. The anmended petitions allege as grounds for
termnation of Mable K 's parental rights a continuing need of
protection or services under Ws. Stat. § 48.415(2) (2009-10)?2
and abandonnment under Ws. Stat. 8§ 48.415(1).

2 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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16 Before the fact-finding hearing, the circuit court
ordered Mable K. to appear in person at all proceedings.® She
was represented by an attorney, Yolanda Lehner, at the fact-
finding hearing which was being tried by a jury. On Sept enber
14, 2010, the second day of the fact-finding hearing, Mble K
failed to personally appear at 9:00 a.m when the hearing was
set to resune.? However, Attorney Lehner was present and
appeared on her behal f.

17 Wen Mable K failed to personally appear at the
appointed tine, the circuit court asked Attorney Lehner about
Mabl e K 's absence. Attorney Lehner stated that Mable K had
called as Attorney Lehner was arriving at the courthouse that
nmorning. Mable K told Attorney Lehner that she "wasn't feeling
good" and that the hearing was extrenely stressful. She al so
told Attorney Lehner that she didn't think she could cone to

court.

% Termination of parental rights proceedings involve a two-
step procedure. State v. Shirley E., 2006 W 129, 26, 298 Ws.
2d 1, 724 NW2d 623. The first step is the fact-finding phase,
which consists of an evidentiary hearing to determ ne whether
adequate grounds exist for the termnation of parental rights
Ws. Stat. 8 48.424; Shirley E., 298 Ws. 2d 1, f27. The second
step is the dispositional phase, which consists of an
evidentiary hearing in which the circuit court determ nes
whet her term nation of parental rights is in the child s best
interests. See Ws. Stat. 8§ 48.427; Shirley E., 298 Ws. 2d 1,
128.

* Mabl e K. was present for the first day of the fact-finding
heari ng. Additionally, there were eight pre-trial proceedings
held by the circuit court prior to the fact-finding hearing and
there is no indication that Mable K failed to appear on tine
for any of those proceedings.
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18 Dane County noved for a default judgment. At t or ney
Lehner requested another opportunity to speak wth Mble K
about comng to court. Instead of granting a default judgnent
at that time, the circuit court recessed for five mnutes in
order to allow Attorney Lehner an opportunity to again contact
Mabl e K

ES When Attorney Lehner returned to court, she explained
that she had spoken with Mable K. via tel ephone. Mable K. told
Attorney Lehner that she was going to ride her bicycle to court
and that she would be there in "about half an hour."

10 Attorney Lehner asked the circuit court to wait until
"10 to 10," or 9:50 a.m, to see if Mble K arrived. The
circuit court agreed and took Dane County's notion under
advi senment to see whether Mable K arrived in court later in the
day. The hearing before the jury resuned, and testinony was
present ed addressing the petitions against the fathers.

111 At approximately 10:20 a.m, outside the presence of
the jury, the circuit court again took up the matter of Mble K
bei ng absent from court. Dane County renewed its notion for a
default judgnent. However, the attorney for Dane County noted
that nore evidence would be required to support the abandonnent
ground regarding both children before a default judgnent could
be entered. He expected a witness who could testify about that
issue to arrive at 10:30 a.m The circuit court acknow edged
that it needed to hear additional testinony from Dane County's

wtness to establish the ground of abandonnment before granting
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the notion for a default judgnent finding that grounds existed
to termnate Mable K. 's parental rights.?®
12 In opposition to the renewed notion, Attorney Lehner

argued that on the abandonnent issue, she had "a |l|ot of

evi dence. " The evidence was, in Attorney Lehner's estimtion,
enough to nmake it “"difficult for the County to prove
abandonnent . "

113 Attorney Lehner asked whether she would be allowed to
adduce that evidence, but the circuit court determned that she
woul d not be allowed to do so. | nstead she would be allowed
only to cross-exam ne Dane County's sole witness in response to
the direct evidence introduced by Dane County. The circuit
court then heard testinony from the witness and Attorney Lehner
cross-exam ned him

114 Following the testinony from Dane County's w tness,
the «circuit court "found by default"” both grounds for
termnation. After making that determ nation, the circuit court
found Mable K. unfit. There was no reference at the hearing to
Ws. Stat. 8§ 805.03, a statute that allows the circuit court to

enter a sanction for the violation of a court order. In fact,

®> This court determined in Evelyn CR v. Tykila S., 2001 W
110, 9916-19, 246 Ws. 2d 1, 629 N W2d 768, that a circuit
court nust first take evidence sufficient to support a finding
by clear and convincing evidence that the ground or grounds
alleged in the petition were proven before granting a default
judgnment on the grounds at issue. The circuit court did not
reference Evelyn C. R directly, but in acknow edging that it
needed to hear additional testinony, it appears to have been
awar e of that requirenent.
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the words "sanction" or "forfeiture" were not enployed as part
of the analysis (for further discussion, see infra 167-71).

115 Mable K arrived in court approximately ten mnutes
later at 10:45 a.m Qutside the presence of the jury Attorney
Lehner requested that the circuit court reconsider its previous
entry of a default judgnent finding that grounds existed to
termnate Mable K 's parental rights. The circuit court invited
Mable K to testify about why the «circuit court should
reconsi der the default judgnent.

116 Mable K. testified that she was "real kind of sick"
from the previous day's "procedure." The proceedings from the
previous day "really kind of hurt" her and she testified that
she arrived |late because "[she] was just tired." On cross-
exam nati on, Dane County introduced deposition testinony
regardi ng inconsistent statenents nade by Mble K about her
marital status in previous term nation proceedi ngs. On further
questioning from the circuit court, Mble K testified that
after the second phone call, she said she "had to get ne sone
breakfast then | wll be comng."

117 After Mable K finished testifying, the circuit court
consi dered whether it should vacate the default judgnent. The
circuit court questioned Mble K's credibility, citing the
i nconsi stent statenents Mable K had nmade in prior depositions
that were introduced during cross-exam nation by Dane County.
The circuit court also discussed the norning's events and Mable
K's testi nony, wher e Mabl e K. had of fered severa

"I nconsi stent™ reasons for not appeari ng in per son
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Accordingly, the circuit court determned that WMble K had
introduced insufficient proof to support a finding that the
def aul t j udgnment shoul d be vacat ed under W' s. St at .
8§ 806.07(1)(a), which allows relief from a judgnment on grounds
of nistake or excusabl e neglect.®

118 The circuit court then dism ssed Mable K and Attorney
Lehner from the remainder of the fact-finding hearing. Wen the
jury was brought back into court, it was instructed that Mable
K. was no longer involved in the cases and that the clains
agai nst her had been resolved. The hearing before the jury

continued, addressing the petitions against the fathers.

® The record from the hearing on the motion to vacate the
default judgnment reflects that the notion was advanced and
decided pursuant to Ws. Stat. § 806.07(1)(a). The record
reflects the foll ow ng:

| infer from the information that [Mable K] has
provi ded and the comments nade by M. Lehner that we
are, that [Mable K. ] is seeking the Court to vacate
the default judgnent based on mstake or excusable
negl ect or sonething of that nature.

| also would note that | do not believe that the
testinmony of [Mable K ], even taken in the |ight nost
favorabl e to [ her], coul d possi bly constitute
excusabl e negl ect. [Mable K] has indicated that for
— on the record as to a nunber of different possible
excuses for her failure to appear here today. | do

not believe that any of them constitute m stake or
excusable neglect as those terns are defined in
Section 806.07(1)(a).

| also wll find that the information that | have is
insufficient to nmake a finding that judgnent or order
of default should be relieved under 806.07 and I,
therefore, deny the notion to relieve [Mable K] from
default judgnent. |['ve ruled in that regard.
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19 Before the dispositional hearing, Joyce Brown, a
social worker with the Dane County Departnent of Human Servi ces,
filed a court report that recommended termnating Mible K's
parental rights. According to the psychiatric evaluations
referenced in that court report, Mble K has "intellectual
deficits" wth a performance 1Q of 60, and a full scale 1Q of
54. The court report indicates that an I1Q of 54 is "considered
in the extrenely | ow range."”

20 The <circuit court held a dispositional hearing on

January 3, 2011. Mable K. personally appeared along wth
Attorney Lehner. The circuit court heard testinony from Joyce
Brown regarding the best interests of the children. At the

conclusion of the dispositional hearing, the <circuit court
entered an order termnating Mable K 's parental rights.

121 Mable K. appealed follow ng the dispositional hearing.
Retaining jurisdiction, the court of appeals remanded the cases
back to the circuit court and ordered the circuit court to hear
and deci de postdi sposition notions.

22 At a postdisposition notion hearing on remand, Mable
K. argued that the <circuit court erroneously exercised its
discretion by granting and refusing to vacate the default
judgnment finding that grounds existed to termnate her parenta
rights. She contended that the appropriate renedy for the
erroneous exercise of discretion was a new fact-finding hearing.

23 Attorney Lehner offered testinony about the evidence
she had intended to introduce at the fact-finding hearing. She
testified that she did not think that Dane County could prove

9
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t he abandonnent ground. The anmended petitions relating to both
children alleged that Mable K failed to visit or conmunicate
with the children during a five-nonth period between Decenber
17, 2009 and My 27, 2010. The anmended petitions further
alleged that there were two e-mail conmunications from Mable K
to the children's foster parent, but that both e-mail
communi cations occurred nore than three nonths after Mable K's
last visit with the children on Decenber 17, 2009.

124 To rebut the abandonnent ground, Attorney Lehner
intended to introduce e-mail correspondence and records of
contacts between Mable K., the social workers involved in her
case, and the children's foster parent. Contrary to the
allegations in the anended petitions, these contacts suggest
that Mable K contacted the children's foster parent and socia
workers on a nunber of occasions during the period of the
al | eged abandonnent .

25 The e-mail conmunications that Mable K. sent directly
to the children's foster parent during the period of alleged
abandonnment were not two in nunber as stated in the anended
petitions, but rather there were seven. Also contrary to the
all egations of the anended petitions, the record indicates that
there were e-mails sent during—nrot after—the three-nonth
period following Mable K 's last visit with the children. The
e-mails which Attorney Lehner intended to introduce were sent on
January 21, 2010, March 1, 2010, March 31, 2010, April 22, 2010,
April 29, 2010, May 5, 2010, and May 13, 2010. In those e-nai
conmuni cations, Mble K asked on several occasions about the

10
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children's lives, their experiences in school, how big the
children were getting, and whether the foster parent could share
any pictures of the children.

126 To further rebut the abandonnent ground, Attorney
Lehner intended to introduce e-namil correspondence and records
of contacts between Mable K and social workers involved in her
case during the alleged period of abandonnent. One such record
notes that Mable K Ileft a voice nessage with a social worker on
January 7, 2010, cancelling a contact scheduled for that date.
Mable K. sent an e-mail to the same social worker on Mrch 1,
2010 saying she no longer had a tel ephone and apol ogizing for
her lack of response. Another record from March 10, 2010 notes
that Mable K called a social worker and asked whet her she could
"see her kids," but there is no indication such a visit
occurr ed. An additional e-mail from a social worker sent on
March 16, 2010 indicates that the social worker spoke on the
tel ephone with Mable K the previous day and that Mable K said
she "expect[ed] to get the kids back as she will have housing on
the South side next nmonth."

27 Attorney Lehner stated she intended to introduce the
evidence to rebut the abandonnment ground through cross-
exam nation of "the social workers" or through Mble K 's
testinony directly. Nearly all of the e-nails were either
directed to or copied to the social worker, Joyce Brown.
Attorney Lehner had previously listed Joyce Brown on her anended

wi tness |ist before the fact-finding hearing.

11
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128 Attorney Lehner further testified that she had
intended to introduce evidence contesting the continuing need of
protection or services ground. She thought that she could "nake
a case that [Mable K ] would neet the conditions [of the child

in need of protection or services order] in the next nine

nmont hs. " Attorney Lehner testified that Mble K "had an
apartnment |ined up" and that the apartment evidence would make
it likely that Mable K. would neet the conditions. In Attorney

Lehner's opinion, the fact that Mable K did not have a place to
live "seened to be the mainstay with getting her kids back."
129 Attorney Lehner thought that she had an additional

defense to this ground, that is a "strong argunent that the

Departnent had not nade reasonable efforts.” She had i ntended
to develop the argunent that "it was alnobst set up so that
[Mable K ] would fail...to neet the conditions she needed for

return” by cross-exam ning Joyce Brown. Addi tionally, Attorney
Lehner intended for Mable K to testify regarding both of the
anticipated defenses to the continuing need of protection or
servi ces ground.

30 In a later oral decision followng the post-
di sposition notion hearing, the circuit court determned that it
erroneously deprived Mble K of her statutory right to an
attorney provided under Ws. Stat. 8§ 48.23(2). Cting State v.
Shirley E., 2006 W 129, 298 Ws. 2d 1, 724 N W2d 623, the

circuit court acknowl edged that it had erred when it barred
Attorney Lehner from adducing evidence tending to refute the
grounds alleged in the anmended petitions. Dane County argued

12
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that there were no witnesses to present when Mable K was late
on the second day of the fact-finding hearing, but the circuit
court rejected that argunent.’ 1t concluded that Attorney Lehner
"had evi dence beyond [Mable K ]" and had "other w tnesses on her

W tnesses list," stating:

| really think that [Mable K] should have had that
opportunity to bring in these w tnesses and, frankly,
| don't know exactly what they would say but she had a
right to at |east present it.

Accordingly, the <circuit <court vacated its previous orders
termnating Mable K 's parental rights.

31 The circuit court determned that the appropriate
remedy for the erroneous exercise of discretion was to return
Mable K. to the procedural posture when the error occurred. That
procedural posture was after Dane County had noved for a default
judgnment and its abandonnment wi tness had testified outside the
presence of the jury, but before the circuit court actually

found by default that grounds existed to termnate Mable K 's

" The dissent makes the same argunment that there were no
W tnesses to present but ignores that the circuit court soundly
rejected that argunent. Dissent, 9110 n.11

Additionally, Attorney Lehner acknow edged that although
she could not call Mable K if Mable K was not present for the
second day of the fact-finding hearing, she "wouldn't have put
[ her] case on probably until the next day anyway." Contrary to
the argunments of the dissent, the record indicates that not only
were there wtnesses to present, but that the parties had
al ready scheduled themto testify.

13
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parental rights and found Mable K. unfit.® Under the circuit
court's renmedy, any additional evidence Mible K. could offer
woul d be to the court, not to a jury.

132 The cases returned to the court of appeals after the
post di sposition notion hearing. Wiile the cases were pending
before the court of appeals, Dane County filed a notion for
reconsideration with the circuit court concerning its findings
at the postdi sposition notion hearing.

33 The circuit court issued a witten "response" to the
notion for reconsideration, indicating that it would be inclined
to anend portions of its oral decision on remand if the court of
appeals allowed it to do so. However, the circuit court
concluded that it |acked the authority to act while the cases
wer e pendi ng before the court of appeals.

134 After the circuit court issued its witten "response,”
the court of appeals issued an order remanding the cases to the
circuit court in order to address Dane County's notion. The
court of appeals reasoned that there was little point in
reviewing a circuit court order that the circuit court itself no

| onger believed was the correct outcone.

8 This case presents legal questions for our determ nation.
In an apparent attenpt to obfuscate the |egal issues, nuch of
the dissent's "famly background" discussion seemngly 1is
designed to malign Mable K 's fitness as a parent—which is not
an issue before us. The di ssent seens to be advancing that we
shoul d sonmehow evaluate the law differently because of Mable
K.'s fam |y background.

14
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135 On remand to address Dane County's reconsideration
nmotion, the circuit court reaffirmed its earlier oral findings
in a witten decision. The circuit court concluded that the
order termnating Mible K 's parental rights wuld remain
vacated, "with the expectation that this court will decide at an
evidentiary hearing whether grounds  exi st to establish
termnation of [Mable K. 's] parental rights,” at which tine
Mabl e K. coul d present evidence "contrary to default."”

136 Following the circuit court's witten decision, the
cases returned to the court of appeals. In an order issued on
Decenber 21, 2011, the court of appeals sua sponte questioned
what to do with the appeals, tentatively concluding that no
appeal existed as of right and that it would not be inclined to
take up the appeals on a discretionary basis. However, the
court of appeals invited additional briefing on the natter.

137 After additional briefing, the court of appeals issued
an order on January 11, 2012 dism ssing the appeals. The court
of appeals relied on the analysis contained in its Decenber 21,
2011 order.

[
138 In these cases, we are called upon to exam ne whet her

the <circuit ~court erroneously exercised its discretion in

15



No. 2011AP825 & 2011AP826

entering a default judgment against Mable K. ° W are asked to
first determne whether it was an erroneous exercise of
discretion to grant a default judgnent finding that grounds
existed to termnate Mble K's parental rights after the
circuit court barred Attorney Lehner from adducing evidence
tending to refute the allegations in the anended petitions. W
are further <called to determne whether the <circuit court
erroneously exercised its discretion in granting the default
judgnment before establishing the grounds alleged in the anended
petitions.

139 A circuit court properly exercises its discretion when
it examnes the relevant facts, applies a proper standard of
law, and wusing a denonstrated rational process reaches a

conclusion that a reasonable judge could reach. Schnel ler .

® Mable K. additionally argues that the circuit court
erroneously exercised its discretion in granting a default
j udgnment because her conduct was not egregious or in bad faith
and because Ws. Stat. 8§ 806.07(1)(h), which allows relief from
a judgnent for "[a]ny other reasons justifying relief from the
operation of the judgnment," required the circuit court to vacate
the default judgnent. Because we conclude that entering a
default judgnent was an erroneous exercise of discretion on
ot her grounds, we need not address whether granting a default
judgment was an erroneous exercise of discretion for those
reasons.

In accepting the petition for review, we ordered the
parties to brief the issue of whether the circuit court's
decision to vacate its previous order termnating Mable K's
parental rights constitutes a final order for the purposes of
appeal . However, we |I|ikewise need not decide that issue.
Havi ng accepted the petition for review, determ ning the exact
inmplications of the circuit court's actions on the status of
t hese appeals is not necessary to the resolution of this case.

16
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St. Mary's Hosp. Med. Cir., 162 Ws. 2d 296, 306, 470 N.wW2d 873

(1991). Utimtely our determination rests here on an
exam nation of whether the ~circuit court applied proper
standards of law when it granted the default judgnent. e
review questions of law independent of the determ nations
rendered by the circuit court and the court of appeals.

140 If we determne that the circuit court erroneously
exercised its discretion in granting a default judgnent finding
that grounds existed to termnate Mable K 's parental rights, we
must then examne whether the <circuit court's renedy is

fundanmentally fair under these facts. See Sheboygan Cnty. Dep't

of Health & Human Servs. v. Julie A B., 2002 W 95, 922, 255

Ws. 2d 170, 648 N W2d 402. Whether a circuit court has
provided a parent in a termnation of parental rights proceeding
fundanentally fair procedures also presents a question of |aw
that we review i ndependent of the determ nations of the circuit

court and court of appeals. See Monroe Cnty. Dep't of Human

Servs. v. Kelli B., 2004 W 48, 1116, 27, 271 Ws. 2d 51, 678

N. W2d 831.

141 We address each issue in turn.

11

142 W first consi der whet her t he circuit court
erroneously exercised its discretion when it entered a default
judgnment finding that grounds existed to termnate Mable K 's
parental rights. Specifically, Mble K contends that the
circuit court erroneously exercised its discretion in granting
the default judgnent after it deprived her of her statutory

17
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right to an attorney under Ws. Stat. § 48.23(2).'° She further
contends that the «circuit court erroneously exercised its
discretion when it granted the default judgnent before taking
evidence sufficient to establish the grounds alleged in the
anended petitions.

143 The circuit court acknowl edged that it erred when it
barred Mble K. from presenting further evidence. Gting

Shirley E., the circuit court determned that Attorney Lehner

shoul d have been allowed to present evidence tending to refute
the allegations in the anended petitions to termnate Mable K 's
parental rights. Li kewi se, Dane County agreed at oral argunent
before this court that the circuit court commtted error in not
allowng Attorney Lehner to adduce additional evidence. e

begi n our analysis by exam ning Shirley E

10 Wsconsin Stat. § 48.23(2) provides the foll ow ng:

(2) Whenever a child is the subject of a proceeding
involving a contested adoption or the involuntary
term nation of parental rights, any parent under 18
years of age who appears before the court shall be
represented by counsel; but no such parent my waive
counsel. Except as provided in sub. (2g), a mnor
parent petitioning for the voluntary termnation of
parental rights shall be represented by a guardian ad
litem |If a proceeding involves a contested adoption
or the involuntary termnation of parental rights, any
parent 18 years old or older who appears before the
court shall be represented by counsel; but the parent
may wai ve counsel provided the court is satisfied such
wai ver is knowi ngly and voluntarily made.

18
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44 The Shirley E. court addressed the question of whether

a circuit court nmay deny a parent the statutory right to an
attorney when the parent appeared in the proceeding but failed
to personally attend the hearing in contravention of a court
or der. 298 Ws. 2d 1, f12. Shirley E., a parent, failed to
personally attend an initial plea hearing in a termnation of
parental rights proceeding. Id., 9{11. The circuit court
rescheduled the hearing so the State could obtain service on
Shirley E. and arrange for the appointnent of an attorney. I|d.

145 At the rescheduled hearing, Shirley E 's recently-
appoi nted attorney appeared in person, but Shirley E did not.
Id., f12. The circuit court allowed Shirley E. to appear by
tel ephone at her attorney's request. Id. The State asked the
circuit court to enter a default judgnent against Shirley E.,
but the circuit court instead ordered Shirley E. to appear in
person at the next hearing and warned her that if she did not
appear personally, the <circuit court would enter a default
j udgnent agai nst her. Id. The hearing was adjourned and
reschedul ed again. Id.

146 Shirley E failed to personally appear at the
reschedul ed hearing. Id., 913. The circuit court entered a
default judgnent as a sanction for her failure to obey the court
order that Shirley E. appear in person. Id. However, the
circuit court indicated that it would entertain a notion to
vacate the default judgnment if Shirley E. appeared in person,

and again adjourned the matter. |d., {15.
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147 When Shirley E. failed to appear personally at the
next hearing, the circuit court dismssed her attorney from the
pr oceedi ng. Id., 9116. The circuit court proceeded to hold
hearings in both phases of the proceeding without Shirley E. or
her attorney present and termnated Shirley E 's parental
rights. Id., f18.

148 Parents have a statutory right to representation by an

attorney under Ws. Stat. § 48.23(2). The Shirley E. court

concluded that the statutory right to an attorney is not |limted
to parents who appear in person at court proceedings. 298 Ws.
2d 1, 143. A parent's attorney may act on behalf of a parent
who does not appear in person. 1d., Y46.

149 The Shirley E. court further concluded that a parent's

statutory right to an attorney is preserved even after the entry
of a default judgnent. Id., 956. Parents in term nation of
parental rights proceedings have a statutory right to be heard
through an attorney in "a neaningful tinme and in a neaningful

manner. "' 1d., 952.

1 The dissent appears to conclude that a parent cannot be
denied her statutory right to an attorney unless the court bars
the parent from participating "before any evidence [is]
presented" and remains barred throughout an entire trial
D ssent, f127. It seens to ignore entirely the actual reasoning
of this opinion and that of the circuit court, which is that the
circuit court erroneously cut off Attorney Lehner before she

could put in her case.

The dissent's analysis would unreasonably expand the
holding of Shirley E. by inplying that a parent's participation
is meaningful except when the parent is entirely barred from
participating at trial. See id.
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150 Accordingly, Mable K 's statutory right to an attorney
did not expire when she did not arrive in court on tine.
Attorney Lehner could act on her behalf at the fact-finding
heari ng whet her or not Mable K personally appeared.

151 W agree with the parties and the circuit court that
the circuit court erroneously exercised its discretion when it
entered a default judgnment against Mable K. finding that grounds
existed to termnate her parental rights after depriving her of
her statutory right to an attorney under Ws. Stat. 8§ 48.23(2).
In these cases, Attorney Lehner requested an opportunity to be
heard and told the circuit court that she possessed "a |ot of
evi dence" on the issue of abandonment, which she thought would
make it "difficult for [Dane County] to prove abandonment” if
she were allowed to enter it into the record. She | ater
testified that she had intended to introduce additional evidence
tending to refute the allegations of continuing need of
protection or services. However, the circuit court refused to

al l ow Attorney Lehner any opportunity to adduce that evidence.?

12 Dane County cites to an unpublished court of appeals
opinion, State V. Laura M, Nos. 2011AP2825, 2011AP2828,
2011AP2826, 2011AP2827, unpublished slip op. (C. App. March 27,
2012), in support of the argument that because Mable K was not
present to testify, Attorney Lehner could not adduce any other

evi dence. However, Dane County ignores that in Laura M, the
circuit court specifically asked whether the parent's attorney
wished to call any wtnesses and the attorney declined the
opportunity. Id., T42. In these cases, Attorney Lehner was

never asked if she had any other evidence, and when she asked
for an opportunity to present additional evidence, the circuit
court denied her request.
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52 We turn next to address whether the circuit court
erroneously exercised its discretion in entering the default
judgnent finding that grounds existed to termnate Mable K 's
parental rights before taking evidence sufficient to establish
the grounds alleged in the anended petitions. W |ook to Evelyn

CR v. Tykila S., 2001 W 110, 246 Ws. 2d 1, 629 N W2d 768

for gui dance.

153 In Evelyn CR, a child s biological nother failed to

appear in person at a fact-finding hearing. 246 Ws. 2d 1, f8.
Because the issue was to be tried before a jury, the circuit
court expressed apprehension about holding the hearing wthout
the nother's physical presence. Id. The parties reschedul ed
the fact-finding hearing for a |ater date. I|d.

154 There is no indication that the fact-finding hearing
before a jury ever commenced. | nstead, when the nother failed
to appear in person a second tine, the petitioner noved for a
default judgnent at the reschedul ed hearing. Id., 109. The
circuit court granted the petitioner's notion, found the nother
unfit based on the allegations in the petition, and schedul ed
the case for a dispositional hearing. |1d.

155 The Evelyn C.R court concluded that circuit courts

have a duty at the fact-finding hearing to find, by clear and
convi ncing evidence, that all of the elenents of the allegations
in the petition have been net before granting a default judgnent
agai nst a parent. Id., 9124. The duty to establish grounds is
"I ndependent” of the ~circuit court's authority to grant a
default judgrment. 1d., 1125-26.
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56 In refusing to hear Attorney Lehner's additional
evi dence before entering a default judgnent finding that grounds
existed to termnate Mable K 's parental rights, the circuit
court put the cart before the horse. The circuit court could
not make a decision based on clear and convincing evidence
having heard only one side's version of the facts when the other
side was requesting an opportunity to offer evidence that could

defeat the allegations in the anended petitions. See Evelyn

C R, 246 Ws. 2d 1, 126.

57 Accordingly, we also conclude that the circuit court
erroneously exercised its discretion when it entered the default
judgnent finding that grounds existed to termnate Mable K 's
parental rights before establishing the grounds alleged in the
anended petitions by clear and convincing evi dence.

|V

158 We turn now to examne the renmedy for the errors. The
circuit court concluded that the appropriate remedy would be to
return Mable K. procedurally to the tinme of the error. The
circuit court's renmedy would place Mable K after the testinony
from Dane County's abandonnment w tness had been taken outside
the presence of the jury, just before the circuit court entered
the default judgnment finding that grounds existed to termnate
Mable K.'s parental rights. The circuit court further
determ ned that Mable K would be permtted to adduce additi onal
evi dence, but before the circuit court, not before a jury.

159 Term nating parental rights works a "unique kind of

deprivation." ML.B. v. S L.J., 519 U S 102, 118 (1996). A
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parent's interest in the "accuracy and justice of the
decision . . . is . . . a comanding one." ML.B., 519 U S. at

118 (quoting Lassiter v. Dep't of Soc. Servs. of Durham Cnty.

452 U.S. 18, 27 (1981)). Al though "the best interests of the
child" standard set forth in Ws. Stat. 8§ 48.01(1) is a matter
of paranobunt consideration in a termnation proceeding, it does
not domnate every stage of the proceeding. The statutes

carefully balance the interests of all participants including

those of the parents. Ws. Stat. § 48.01(1). The "best
interests of the child" standard does not dom nate until the
parent has been found unfit. As this court stated in Julie
A B.:

Wsconsin Stat. 8 48.01(1) provides in part: "In

construing this chapter, the best interests of the
child...shall always be of paranount consideration.”
(citations omtted.)

Notwi thstanding this broad | anguage, the "best
interests of the child® standard does not dom nate
every step of every proceeding, because other wvital

interests nust be accommdat ed. When the governnent
seeks to term nate parental rights, the best interests
of the child standard does not "prevail" wuntil the

af fected parent has been found unfit pursuant to Ws.
Stat. § 48.424(4).

255 Ws. 2d 170, 1921-22.
60 During the fact-finding phase, "the parent's rights
are paranmount." Id., 124 (quoting Evelyn C R, 246 Ws. 2d 1,

922). Thus, parents in the fact-finding phase of term nation of
parental rights proceedings require heightened |egal safeguards

to prevent erroneous decisions. Shirley E., 298 Ws. 2d 1, 124.

24



No. 2011AP825 & 2011AP826

61 One of the purposes of Chapter 48, the Children's
Code, is to provide for procedures through which all interested
parties are assured fair hearings that enforce their |ega
rights. Ws. Stat. 8§ 48.01(1)(ad). The legislature intended to
be expansive in its according of legal rights to parents.

Shirley E., 298 Ws. 2d 1, ¢943. Therefore, parents nust be

provided with fundanentally fair procedures. See Julie A B.,

255 Ws. 2d 170, 922 (quoting Santosky v. Kranmer, 455 U S. 745,

753 (1982)).

62 There are problens inherent in restarting the half-
conpleted hearing that render the <circuit court's renedy
fundanmentally unfair. To begin, the jury is gone and a new one
cannot be enpaneled halfway through the fact-finding hearing,
years after the first portion of the fact-finding hearing
occurred.

163 Another problem with restarting the half-conpleted
fact-finding hearing is that Mble K wll require another
appoi nted attorney on renand. The new attorney wll be stuck
defending Mable K. on a record where the circuit court has twce
found her not to be a credible wtness. The circuit court's
remedy sets the newy appointed attorney, and by extension Mble

K., up to fail because the attorney would be restricted to
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arguing against a default judgnment that the circuit court has
previously granted.®®

64 1In essence, restarting the half-conpleted fact-finding
hearing shifts the burden to Mable K to prove that she is not
an unfit parent. Under the circuit court's renmedy, Mible K
woul d be forced to rebut Dane County's case from a hearing that
IS now approximately two years old. The circuit court's renedy
conflicts with the requirenent that the government bears the
burden to show that grounds exist for the termnation of
parental rights, and that the parent should have a "ful

conpl enment of procedural rights.” Julie A B., 255 Ws. 2d 170

124.

165 Holding the remainder of the fact-finding hearing
before the circuit court also appears contrary to the heightened
safeguards envisioned by the legislature for termnation of
parental rights proceedings. Wsconsin Stat. 88 48.31(2) and
48. 424(2) provide Mable K with a statutory right to a jury

trial if she properly demands one.* None of the parties dispute

13 By setting any new attorney up to fail, the circuit
court's renmedy defies the principle that the statutory right to
counsel includes the right to effective counsel. See Shirley

E., 298 Ws. 2d 1, 1136-39 (quoting A.S. v. State, 168 Ws. 2d
995, 1003, 485 N.W2d 52 (1992)).

4 Wsconsin Stat. § 48.31(2) provides that a fact-finding
hearing shall be to the <court "unless the . . . childs
parent . . . exercises the right to a jury trial by demanding a
jury trial at any time before or during the plea hearing.”
Wsconsin Stat. §8 48.424(2) additionally provides that fact-
finding hearings in termnation of parental rights proceedings
"shall be conducted according to the procedure specified in s.
48.31 . . . ."
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that Mable K. properly demanded a jury for the fact-finding
heari ng addressing the grounds for termnation. Yet the circuit
court's renedy woul d take away that right.

66 The record is unclear as to what authority the circuit
court enployed in denying the statutory right to a jury. There
is nothing in the record to suggest that Mble K waived her
right to a jury. The <circuit court's grant of a default
j udgnent cannot be a default judgnent entered under Ws. Stat
8§ 806.02(5), which allows for a default judgnent for non-
appearance at trial. Mabl e K. appeared personally at the first
day of the fact-finding hearing and Attorney Lehner appeared on
her behalf on the day she was late for court. Furt hernore, no
other provisions of the default judgnent statute apply because
Mabl e K. appeared in the action and fully participated until she
was | ate on the second day of the fact-finding hearing.

67 Arguably, the circuit court could have determ ned that
the statutory right to a jury was forfeited and granted a
default judgnent as a sanction for violation of a court order

pursuant to Ws. Stat. § 805.03.1%° The record, however, is

15> Wsconsin Stat. § 805.03 states the foll owi ng:

For failure of any claimant to prosecute or for
failure of any party to conply with the statutes
governing procedure in civil actions or to obey any
order of court, the court in which the action is
pendi ng may make such orders in regard to the failure
as are just, including but not |imted to orders
aut horized under s. 804.12(2)(a). Any dismssal under
this section operates as an adjudication on the nerits
unless the court in its order for dism ssal otherw se
specifies for good cause shown recited in the order. A
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uncl ear. That statute was never cited by the circuit court or
any attorney.

168 In fact, the words "sanction" or "forfeiture" are
nowhere to be found in the transcripts of the fact-finding
hearing or postdisposition notion hearing as they relate to
Mabl e K. \Wen asked at oral argunment whether the record shines
any light on our inquiry into the procedures enployed by the
circuit court when it entered the default judgnent finding that
grounds existed to termnate Mable K 's parental rights, Dane
County admitted that the record was "nurky," despite the fact
that the attorney for Dane County had "read [the transcript]
over twenty tines."

169 Even if the circuit court determned that Mble K
forfeited her right to a jury and granted a default judgnent as
a sanction, Ws. Stat. 8 805.03 limts the sanctions that a
circuit court may inpose for failure to conply with court orders

to those that are "just." See also Indus. Roofing Servs., Inc

v. Marquardt, 2007 W 19, 943, 299 Ws. 2d 81, 726 N.W2d 898

In order for a sanction dismssing a civil case to be "just,"
the non-conplying party nust act "egregiously or in bad faith."

ld.; Schneller v. St. Mary's Hosp. Med. Cir., 162 Ws. 2d 296

311-12, 470 N.W2d 873 (1991). The Shirley E. court applied

dism ssal on the nerits may be set aside by the court
on the grounds specified in and in accordance with s.
806.07. A dismssal not on the nerits may be set aside
by the court for good cause shown and wthin a
reasonabl e time.
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that requirenent to default judgnments at fact-finding hearings
in termnation of parental rights proceedings. 298 Ws. 2d 1,
113 n. 3.

170 Where a circuit court concludes that a party's failure
to follow court orders, though unintentional, is "so extrene,
substantial and persistent” that the conduct nmay be considered
egr egi ous, the circuit court may make a finding of

egr egi ousness. Hudson Diesel, Inc. v. Kenall, 194 Ws. 2d 531

543, 535 NW2d 65 (C. App. 1995). Conversely, a party my
also act in bad faith, which by its nature cannot be
uni ntentional conduct. Id. To find that a party acts in bad
faith, the circuit court nust find that the nonconplying party
"intentionally or deliberately" delayed, obstructed, or refused
to conply with the court order. 1d.

71 Although the <circuit <court at the postdisposition
notion hearing described Mable K 's conduct as egregious and in
bad faith in retrospect, it nade no reference to egregi ousness
or bad faith when the default judgnment finding that grounds
existed to termnate Mable K 's parental rights was granted.
Li kew se, there was no analysis as to whether Mable K.'s conduct

was "extrene, substantial and persistent.” Hudson Diesel, 194

Ws. 2d at 543. Any analysis of whether Mable K 's conduct

"intentionally or deliberately" delayed, obstructed, or refused
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to obey the court order is also absent from the record. 1d.
Had the record clearly indicated that the default was inposed as
a sanction, then our analysis would be different.

72 Under these facts, the only fundanentally fair renedy
is a new fact-finding hearing. A new fact-finding hearing
honors the intent of the legislature by providing Mable K. wth

hei ghtened | egal safeguards. Shirley E., 298 Ws. 2d 1, ¢924.

It provides Mable K with the only renmedy that can assure a fair
hearing that recognizes and enforces Mable K 's statutory rights
to an attorney and to a jury. See Ws. Stat. § 48.01(1)(ad).

73 Additionally, a new fact-finding hearing avoids the
probl ens di scussed above that are inherent in trying to renew
the fact-finding hearing in md-stream A new jury may be
enpaneled if Mable K chooses to demand one. Her new attorney
may act on her behalf unfettered by the events of the first part
of the fact-finding hearing that occurred approximately two
years in the past. Unlike the circuit court's renedy, a new
fact-finding hearing places the burden on Dane County to prove
the allegations in the anended petitions. W therefore conclude
that the circuit court's renmedy is fundanentally unfair here.

\
174 In sum we reverse and remand for a new fact-finding

heari ng. We conclude, and the circuit court has acknow edged,

16 The dissent appears to conclude that Mable K. 's conduct
was "egregious” in failing to tinely appear in court on the
second day of the fact-finding hearing. D ssent, ¢91. As we
previously stated, we need not and do not address the egregious
conduct argunment. See supra note 8.
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that it erroneously exercised its discretion when it entered a
default judgnent finding that grounds existed to term nate Mble
K.'s parental rights after barring her attorney from offering
addi ti onal evidence. It also erred when it granted the default
judgnment before taking evidence sufficient to establish the
grounds alleged in the anmended petitions. We further conclude
that the circuit court's remedy for correcting the errors is
fundanental |y unfair under the facts of this case.?'’

175 Accordingly, we reverse and remand to the <circuit
court for a new fact-finding hearing to be heard by a jury if
Mable K tinmely demands one. On remand, the new fact-finding
hearing is to be held at the earliest reasonable opportunity.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for a

new fact-finding hearing.

Y 1f grounds for termnation are found and Mable K s
determined to be unfit at the fact-finding hearing, the matter
will then proceed to a dispositional hearing.
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176 ANNETTE KINGSLAND ZI EGER, J. (di ssenting). I
respectfully dissent from the nmajority opinion, which concludes
that the circuit court nust hold an entirely new jury trial on
all of the issues in this case when it is Mable K who is solely
responsible for her own egregious and volitional failure to
appear in court. Because of the mmjority's conclusion, a
circuit court's authority to enforce its orders is dimnished, a
non- appearing party's behavior is rewarded, and at least two
children's lives continue to hang in the balance. Qur system of
justice is designed to do better.

177 WMable K chose not to conme to court on the second day
of a fact-finding hearing in front of a jury. She knew when she
was to appear, but she chose not to follow the circuit court's
order. Accordingly, 1 conclude that the trial court did not
erroneously exercise its discretion when it vacated the default
judgnment and instead, sanctioned Mble K for her egregious
behavi or by ordering that the renmainder of the evidence would be
heard as a court trial. The circuit court was not unreasonable
in concluding that Mable K.  relinquished the right to a jury
trial when she chose not to appear before the jury that had been
i npanel | ed.

178 Curiously, the majority opinion rests its conclusions
on the hypothetical scenario of default judgnent remaining in
pl ace against Mble K However, the default judgnent was
vacat ed. It is not before this court. Nonet hel ess, the
maj ority opinion concludes that because default judgnent once

was granted, the rules of State v. Shirley E., 2006 W 129, 298
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Ws. 2d 1, 724 N W2d 623, and Evelyn CR v. Tykila S., 2001 W

110, 246 Ws. 2d 1, 629 N W2d 768, have been irreparably
vi ol at ed. The mpjority opinion errs: first, by ducking the
issue this case actually presents, i.e., whether the circuit
court erroneously exercised its discretion by sanctioning Mble
K.'s egregious conduct by ordering that the trial be continued
as a bench trial; and second, by msapplying the opinions it
cites, given the facts of this case.

179 1In short, the mpjority opinion is based on a factua
fiction that leaves a circuit court no ability to sanction a
party who egregiously disobeys a court order to appear for the
second day of a jury trial at which grounds for termnation are
bei ng adj udi cat ed. Instead, the majority rewards such a party.
The majority's analysis |eaves the tail waggi ng the dog.

80 | conclude that the circuit court reasonably exercised
its discretion when it vacated the default judgnent and
sanctioned Mable K. for her egregious conduct by reconvening the
termnation of parental rights (TPR) proceeding as a trial to
the court, rather than selecting a second jury to replace the
jury that would have heard the term nation proceeding if WMble
K. had appear ed.

81 | also conclude that under Evelyn C R, when a default

judgnment is reviewed, we are to determ ne whether the circuit
court heard sufficient evidence on the grounds in the petitions

before it granted default. Unli ke Evelyn C R, Dane County had

presented nearly all of the evidence in its case-in-chief before

the court sanctioned Mable K by granting a default judgnent due
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to her failure to appear before the jury. | further conclude

that under Shirley E., Mible K's right to counsel was not

vi ol ated because her attorney substantively participated in the
pr oceedi ngs.

82 There are and should be consequences for a party who,
wi t hout excuse, fails to appear for trial. Mabl e K. deserves a
fair trial, but these children deserve stability and security.
| saiah H and May K. renmain innocent victins who now must wait
even longer for a conclusion in this nmatter. | nstead of
considering that this case also involves two young children, the
maj ority accepts review of a non-final order and sends this case
back for the selection of a second jury to hear the TPR
pr oceedi ng. In so doing, the nmmjority sends a nessage to
parties who do not like the way a trial is going: do not show up
for the second part of the trial. You get a "do over." The
manner in which the majority reaches this determination is
unprecedented and, for these reasons, | respectfully dissent.

| . THERE | S NO DEFAULT JUDGVENT TO REVI EW

183 Procedurally, Mable K 's appeal is an attack on a non-
final order, and we should not have accepted review. The
majority opinion grants an entirely new jury trial when there
has been no final order in the case bel ow.

84 The sanction «currently before the court s the
continuation of the fact finding as a bench trial. Thi s
sanction arose out of a fact-finding hearing that commenced on

Sept enber 13, 2010. Mabl e K. appeared for the first day of the



No. 2011AP825 & 2011AP826. akz

hearing.! However, she chose not to appear at the time set for
the second day of the hearing, despite being court ordered to do
so and being verbally rem nded when to appear. Because of her
choice, the circuit court initially entered default judgnent
against Mable K., finding that there were grounds to termnate
her parental rights. The «circuit court then scheduled a
di spositional hearing for January 3, 2011. At the dispositiona
hearing, the circuit court termnated the parental rights of
Mable K., Wesley J., and Lee H

185 After the dispositional hearing on January 3, 2011,
Lee H and Mable K. both appealed; Wsley J. did not. The court
of appeals issued a decision wupholding the termnation of
parental rights for Lee H. The court of appeals remanded the
case to the circuit court to determ ne whether the circuit court
had erroneously entered default judgnent against Mable K

186 On remand, the circuit court (1) vacated the orders
termnating her parental rights,? and (2) returned Mable K. back
to the fact-finding hearing, before default was granted. Mabl e
K. is currently in a position to have counsel represent her and

present evidence, testinony, and W tnesses. No final fact

! There are two parts to a TPR case. The first part is the
fact-finding hearing, where the jury or the court determ nes
whether there are grounds to termnate the parental rights.
Ws. Stat. 8§ 48.424. The second part is a dispositional
hearing, where the court determ nes whether TPR is in the
child' s best interest. Ws. Stat. § 48.427.

2 W do not pass judgnent today on whether the trial court
was correct in its vacation of the order termnating Mable K 's
parental rights.



No. 2011AP825 & 2011AP826. akz

finding has been conpleted, and no final order or judgnment
exi sts because the circuit court vacated the default judgnent.
187 Appeals in TPR cases, under Ws. Stat. 8§ 809.107, can
be taken from "an order or judgnent" under Ws. Stat. § 48.43.
Because there was no final order in place, the court of appeals
concluded that neither party could appeal as a matter of right,
and it was not "inclined to grant |eave" to appeal. C. Ws.

Stat. 8§ 808.03(1); Wck v. Mieller, 105 Ws. 2d 191, 195-98, 313

N.W2d 799 (1982) (concluding that an order for a newtrial in a
civil case is not appealable as a matter of right because it
does not di spose of the entire matter).

188 It is quite unusual, if not unprecedented, for this
court to take such an appeal in a TPR case, where there is no
order or judgnent to review. Nonet hel ess, despite there being
no final order in place, the majority determnes that Mble K
is entitled to the extraordinary relief of a second jury to
replace the previous jury that Mble K chose not to appear
before beyond the first day of testinony. Curiously, the
maj ority concludes that the circuit court "erroneously exercised
its discretion when it entered a default judgnent" because the
default "depriv[ed] her of her statutory right to an attorney,"”
and because the default was granted before Dane County
"establish[ed] the grounds alleged in the anended petitions."
See mpjority op., 1151, 57.

189 By repeatedly discussing a default judgnent that does
not exist, the mpjority opinion ducks the actual issue this case

presents, i.e., whether the circuit court erroneously exercised
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its discretion in sanctioning Mable K 's egregious conduct by
ordering that the trial will be continued as a bench trial.
1. FAM LY BACKGROUND

190 Notably absent from the mmjority opinion is any
meani ngf ul di scussion of the court record concerning the famly
background, repeated attenpts to reunite the children with their
nother, and failure of Mble K to actively engage in the
children's upbringing. The nmajority opinion |eaves Isaiah H
and May K. to continue hanging in the balance, neglecting
appropriate consideration of the children's interests, and
i nstead, affords considerable accompdation to a parent who has
not engaged in her children's lives for years and who, wthout
any reasonable excuse, did not tinmely attend the second day of
the jury trial at which grounds to term nate her parental rights
were being adjudicated. According to the record before this
court, the lives of these children have hung in the bal ance for
far too | ong.

191 The nmjority opinion alnost portrays Mable K to be an
innocent victim of circunstance. A review of the record
reflects that she has had opportunity after opportunity to
parent these children. The record reflects that in January
2007, both of Mable K.'s sons, Samuel C.,% age three, and |saiah

H., age five and one-half at the tinme, were determ ned to need

3 Mable K.'s parental rights to Samuel C. were termnated in
a prior TPR case. The transcript in this case indicates that
Mabl e K. arrived three hours |late to that proceedi ng.

6
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care that no one could provide.* The government placed both boys
in out-of-home care. May K, Mable K 's third child, was placed
at her current foster hone shortly after May K was born in
Novenber 2008, because Mable K was allegedly not able to neet
her daughter's needs consistently or keep her safe. At the
hospital, staff nenbers raised concerns about Mable K 's ability
to care for a newborn.® The social worker opined that Mable K
woul d not be able to neet the demands of a newborn baby. May
K., now over four years old, has lived outside of her parental
home consistently since she was born.

192 Al of the biological parents in this case have
significant crimnal histories, which, in and of itself, is not
grounds for term nation. However, the current record is replete
with allegations of their inpaired ability to be available for
their children, and to provide for the children's basic needs,
stabl e housing, nedical needs, and personal needs. Lee H., the
adj udi cated father of Isaiah H, was incarcerated at the tine
Isaiah H was placed in foster care, and he was again
incarcerated in January 2010. He has six crimnal convictions.

Mabl e K. has at |east two previous convictions for forgery, and

“lsaiah H's father, Lee H, has had very little direct
contact with Isaiah H, has been unavailable, and has been on
the run or incarcerated. After he was rearrested in January
2010, and placed in Dodge Correctional Institution, he had a
coupl e of phone contacts with a social worker in March and April
2010. Hi s parental rights have been term nated and are not the
subj ect of this appeal.

® The hospital staff observed Mable K. talking on the phone
and ignoring the baby. On one occasion, Mble K left the
hospital room while the baby was in Mable K. 's hospital bed. It
seened as if Mable K forgot that the baby was there.

7
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was on probation at the tine her sons were placed in foster
care. Initially, Mable K did not disclose the nanme of May K 's
father, Wsley J., purportedly because she was concerned that
Dane County would judge him by his previous crimnal record.
Wesley J. was convicted of second-degree sexual assault of a
child and several other violent crimes.®

193 The record before us reflects that Mible K and her
famly have had many contacts with the Dane County Departnent of
Human Services (Dane County) and have been the subject of
approximately 16 referrals to Dane County. In short, the
referrals alleged that the children were in need of protection
or services, that they had unaddressed health problens, and that
t hey were negl ect ed.

194 As part of the services provided by Dane County, Mable
K. conpleted a psychol ogi cal evaluation in 2007, and Dane County
attenpted to provide her with nental health treatnment. Mble K
remai ns the only biological parent available to take care of the
two children at issue, as the parental rights of both biol ogical
fathers have been term nated. The record indicates that on
numer ous occasions, Mble K wuld fail to show up for a
confirmed famly contact or would sinply cancel the famly
cont act . According to the court record, before the start of
this case on March 24, 2010, Mable K 's last contact with her
children was on Decenber 17, 2009. Followi ng that date, she

purportedly mssed three weekly, scheduled famly contacts

® Wesley J.'s parental rights have been terminated and are
not the subject of this appeal.
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despite being told that she needed to have a neeting to discuss
the mssed famly contacts. Nonet hel ess, the record indicates
that she failed to request or arrange such a neeting, and her
excuse for not making the scheduled contacts was that she had
many appoi ntnments and that it was none of Dane County's business
what she was doing. At best, Mable K has had sporadic contact
with her children.

195 According to Dane County, Mible K did not nake
consistent progress in neeting the specified court ordered
conditions for the return of her children. She did not make
appropriate planning for the children or work closely towards
per manent placenent with the assigned Dane County social worker
or social service specialist. The reunification team was
involved with Mable K and her children from m d-January 2009
until April 23, 2009, at which tine it was clear that Mble K
was not ready for the children's transition to her full-tinme
care. Mable K. was unable to consistently and appropriately
address the children's enotional needs and chal |l engi ng behavi or.
During her time with her children, Mable K appeared to be nore
focused on neeting her own personal needs rather than those of
her children. Dane County explained that it attenpted to avoid
termnating Mable K 's parental rights. She was provided with
the opportunity to wutilize a variety of resources, attend
nmeetings, participate in evaluations, attend court hearings, and
work with specialists to inprove her parenting skills
Nonet hel ess, the record reflects that Dane County filed two TPR

petitions on March 24, 2010, which alleged that both Isaiah H.
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and May K were children in need of protection or services
(CH PS) . An anended petition was filed on June 1, 2010, which
al so all eged that both children had been abandoned.

196 Despite her repeated contact with the system and the
gravitas of the subject nmatter, on the second day of the jury
trial, Mble K found it nore inportant to "get nme sone
breakfast"” because she was "real kind of sick"™ from the
proceedi ngs and she "was just tired."

I11. THE CORCU T COURT DI D NOT ERR
A. The Conduct Was Egregi ous

197 The <circuit court did not erroneously exercise its
discretion in concluding that Mble K denonstrated egregious
conduct by failing to appear at the second day of the fact-
finding hearing. A sanction was warranted.

198 Notwithstanding that there is no default judgnment to

review in this case, the mjority relies on Evelyn CR to

support its conclusion that the default judgnent was an inproper
remedy. However, unlike the majority, | wundertake an analysis
of whether a sanction was justified by Mible K's failure to
appear, and then | determne whether the circuit court
erroneously exercised its discretion when it sanctioned Mable K
by continuing the TPR proceeding as a bench trial rather than
inpanelling a second jury. This analysis leads nme to concl ude
that Mable K. 's conduct was egregious and that the circuit court
did not erroneously exercise its discretion in sanctioning Mble
K. by reconvening the TPR proceeding as a trial to the court,

rather than selecting a new jury to replace the jury that would

10
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have heard the term nation proceeding if Mble K had tinely
appear ed.
99 A circuit court has inherent and statutory power to

sanction parties who fail to obey court orders. Evelyn C R,

246 Ws. 2d 1, f117. Under this authority, a circuit court may
sanction a party who fails to conply with a court order.’ 1Id
The decision to sanction a party is within the sound discretion

of the circuit court. Id., 118; Qostburg State Bank v. United

Sav. & Loan Ass'n, 130 Ws. 2d 4, 11, 386 N.W2d 53 (1986). An

appellate court reviews a circuit court's discretionary
determ nation for an erroneous exercise of discretion. Evel yn
CR, 246 Ws. 2d 1, ¢918. A reviewing court will affirm the
circuit court's exercise of discretion if the circuit court has
exam ned the relevant facts, has applied a proper standard of
law, and has used a denonstrated, rational process to reach a
conclusion that a reasonable judge could reach. Loy .
Bunderson, 107 Ws. 2d 400, 414-15, 320 N.W2d 175 (1982).

1100 Before a circuit court may sanction a party who failed

to conmply with a court order, the party's conduct nust be

" Wsconsin Stat. § 802.10(7), "Sanctions," provides that
"[v]iolations of a scheduling or pretrial order are subject to

ss. 802.05, 804.12 and 805.03." Wsconsin Stat. § 805.03,
"Failure to prosecute or conply wth procedure statutes,"”
provides in part: "[Flor failure of any party to . . . obey any

order of court, the court in which the action is pending nmay
make such orders in regard to the failure as are just, including
but not limted to orders authorized under s. 804.12(2)(a)."
Wsconsin Stat. 8§ 804.12(2)(a)3., "Failure to comply wth
order," gives the court the power to provide "just" sanctions
for failure to obey an order, including "rendering a judgnment by
default agai nst the disobedient party."

11
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egregious or in bad faith. Shirley E., 298 Ws. 2d 1, 113 n.3.

Failure to conply with a circuit court scheduling order wthout

a clear and justifiable excuse is egregious conduct. | ndus.
Roofing Servs., Inc. v. Marquardt, 2007 W 19, 143, 299
Ws. 2d 81, 726 N W2d 898. "Egregi ous" conduct has been
defined as "extrene, substantial, and persistent.” | d. Wi | e

the record on appeal nust reflect the circuit court's reasoned
application of the appropriate legal standard to the relevant
facts, an appellate court need not remand for such a
determination if the circuit court's finding was inplicit.

Engl ewood Cmy. Apartnents Ltd. P ship v. Al exander G ant & Co.

119 Ws. 2d 34, 39 n.3, 349 N.W2d 716 (Ct. App. 1984) ("[A]
remand directing the trial court to make an explicit finding
where it has already nade unm stakable but inplicit findings to
the same effect would be both superfluous and a waste of
judicial resources.").

1101 After Dane County filed the petition to term nate her
parental rights, Mable K was ordered to appear personally at
all proceedings in this case by a court order dated My 24,
2010. Nearly six nonths later, a fact-finding hearing before a
jury commenced on Septenber 13, 2010. Mable K. appeared for the
first day of the jury trial, but chose not to appear for the
second day of trial at the time when she was instructed to
appear.

1102 Mable K. is not an innocent victim of circunstance who
was unfairly sanctioned. The circuit court entered an order

requiring that Mable K. personally appear at all hearings. The

12
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circuit court took extra effort to rem nd her at the conclusion
of the first day of trial to be in court the next day before 9
a.m Mble K ignored the circuit court's directive and did not
conme to court at 9 a.m to defend herself in a matter where her
children coul d be taken away forever.

1103 The circuit court and counsel undertook efforts to get
her to court. She did not come to court when she was instructed
to be there or even when she said that she would be there. Wen
she did not show, the circuit court, the jury, and counsel
wai ted for her.

1104 Specifically, her attorney (Attorney Lehner), who had
talked with Mable K. earlier that norning, later called her to
persuade her to come to court. Mable K. told Attorney Lehner
that she would ride her bike to court and be there within a
hal f-hour, by 9:45 a.m By 10:35 a.m, she still had not
arrived. At that point, the circuit court concluded that a
sanction was warranted, and it found Mable K in default on both

of the allegations, CH PS and abandonnent.®

8 This court has previously rejected the argument that a
parent has an absolute right to a jury trial wunder the TPR
st at ut es. Steven V. v. Kelley H, 2004 W 47, 133, 271
Ws. 2d 1, 678 N.W2d 856. A parent's right to a jury trial in
TPR proceedings is statutory, not constitutional. Id., 14.
Because TPR proceedings are civil in nature, the general rules
of civil procedure are applicable unless Chapter 48 of the
W sconsin Statutes provides a nore specific rule. See id., 32.
The court in Steven V. concl uded:

The circuit court, however, is always responsible for

conclusions of law, as is specifically recognized in

the TPR statutes. See Ws. Stat. § 48.31(4). If a

motion for summary judgnent is made and supported as

prescribed by Ws. Stat. § 802.08, the circuit court

may properly conclude at the fact-finding hearing that
13
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1105 At approximately 10:45 a.m, nearly two hours |ate,
Mable K. finally arrived and counsel noved for relief from the
default judgnment. The circuit court allowed Mable K to testify
about why she did not appear, and she stated that she was "real
kind of sick"”™ from the proceedings, she "was just tired,"” and

she wanted to "get nme sone breakfast." She acknow edged t hat
Attorney Lehner warned her of the consequences of failing to
appear. Mable K said that she did not sleep well and had just
woken up around 9 a.m She testified that she knew she needed
to be at the court by 9 a.m

106 In its initial decision, the circuit court did not

explicitly use the word "egregious,” but a review of the record

there is no genuine issue of material fact in dispute
and the noving party is entitled to partial summary
judgnent on parental unfitness as a nmatter of |[|aw
See Ws. Stat. § 802.08(2).

Id., 134. Further, several cases have concluded that a directed
verdict pursuant to Ws. Stat. § 805.14(4) applies to TPR
pr oceedi ngs. Id., 7132 (citing Door Cnty. DHFS v. Scott S., 230
Ws. 2d 460, 465, 602 N W2d 167 (C. App. 1999); J.AB. .
Waukesha Cnty. Human Servs. Dep't, 153 Ws. 2d 761, 765, 451
N.W2d 799 (Ct. App. 1989)). See also Ws. Stat. § 971.04(3)
(stating that if defendant is present at beginning of crimnal
jury trial, then voluntarily absents hinself, the trial my
proceed w thout the defendant).

It is also interesting to note that only five states
currently allow jury trials in TPR cases. See Ws. Stat.
§ 48.31(2); Tex. Fam Code Ann. § 105.002 (West 2012); kla.
Stat. Ann. tit. 10A, 8 1-4-502 (West 2012); Wo. Stat. Ann.
§ 14-2-312 (West 2012); Va. Code Ann. 8§ 16.1-296 (West 2012);
Li nda Szymanski, |Is a Jury Trial Ever Available in a Term nation
of Parental Rights Case?, National Center for Juvenile Justice
Snapshot, March 2011, Vol. 16, No. 3; Janes L. Buchwalter,
Annotation, Right to Jury Trial in Child Neglect, Child Abuse,
or Termnation of Parental Rights Proceedings, 102 A L.R 5th
227 (2002).

14
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makes clear that the court did find her conduct to be egregious.
Qur court does not require a circuit court to use "nmagi c words”
when undertaking a legal analysis and in naking findings.
Engl ewood, 119 Ws. 2d at 39 n.3. Furthernore, the court did
find that Mable K was not credible. The court considered her
excuses but also noted that Mable K. previously arrived three
hours late in the TPR proceeding for her son Sanuel C. | ndeed,

at a hearing on August 26, 2011, the circuit court judge stated:

It was and, frankly, still is evident to this
Court on this record in this Court's view that it is
an egregious violation of the Court order given the

fact that it was orally issued to Ms. K, it was given
to her in witten form she is in a jury
trial, . . . the fact that she was rem nded when the

Court concluded its proceedings the first day of trial
on the 13th that she needed to be here a little bit
before 9:00, this is egregious to the Court and it is
wi thout justifiable basis. It's either egregious or
in bad faith . . . but definitely | don't think you
even need to use those magic words for those things to
in fact be true.

107 | agree with the circuit court that Mable K 's conduct
was deserving of a sanction. Although the court did not use the
word "egregious" initially, the record reflects that the court
found her conduct to be egregious. The circuit court did not
erroneously exercise its discretion when it sanctioned Mable K
for her failure to appear.

1108 The record reflects that the «circuit court nmade
several findings to support the sanction for her egregious
behavi or. The court cited to the followng facts: that the
order dated May 24, 2010, required Mable K. to appear personally

at all hearings; that at the end of the first day of the fact-

15
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finding hearing, the court inforned all parties that they needed
to be in court shortly before 9 a.m on the next day; that she
had shown up late to a previous TPR proceeding; and that the
court did not find her explanation about why she could not have
followed the court order credible. 1In short, Mable K failed to
denonstrate any credi ble reason for her failure to appear at the
time set by the court.

1109 I conclude that Mble K 's actions were especially
egregious in the context of a TPR trial.® It took nearly six
months from the time the TPR petition was filed until the tine
of the trial. The circuit court held eight hearings before the
first day of trial, including several hearings based on the
petitions, two pretrial conferences, and two nption hearings.
The circuit court and the parties all conpleted substantial
pretrial work, mnmuch of which is now rendered void by the
maj ority opinion. In addition to the |arge amount of pretrial
work, there was a full day of the fact-finding hearing before
Mable K. failed to follow the court's order.*°

1110 Mable K was the wtness her attorney would have
called, but her failure to appear precluded her attorney from

presenting her testinobny in an attenpt to rebut evidence

® A circuit court may grant a default judgment in a TPR
proceeding for a non-appearing party if, inter alia, there is
sufficient evidence to support the grounds for the petition and
the default does not violate the party's statutory right to
counsel. See infra, parts II1.B. and I11.C.

0 The transcripts in this case total 587 pages from the
time the petition was filed through the first day of the fact-
findi ng hearing.

16
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presented in support of the petitions to term nate her parental
rights.' The court and the jury were not required to wait until
Mabl e K. chose to arrive. Mble K 's conduct was egregious, and
a sanction was appropriate. If Mable K. valued a jury trial,
she shoul d have appeared for the second day of the trial. That
the court chose not to put Dane County to the expense of
inmpanelling a second jury, and instead chose to conclude the
fact-finding hearing as a bench trial, is within the circuit
court's discretion.

B. Mpjority Opinion Errs In Its Analysis O Evelyn C R

111 The majority clainms to rely on Evelyn CR to support

its determnation that a second jury nust be inpanelled and the
trial to begin anew. In nmy view, because the circuit court had
a significant evidentiary record before it, the court did not

violate the rule of Evelyn C. R

112 In Evelyn C R, we held that "the circuit court had

the duty at the fact-finding hearing to find by clear and

convincing evidence that all of the elenents” of the allegations

1 At the notion hearing on August 16, 2011, Attorney Lehner
testified that she intended to call Mble K to rebut both
grounds for termnation of her rights that were set out in the
petition. Attorney Lehner also testified that she intended to
cross-exam ne Joyce Brown to rebut the CHPS claim but Brown
was never called as a witness in the fact-finding hearing. The
petitioners rested the case as to Mable K after the testinony
of Brenda Blank and M ke Boehm and Attorney Lehner was all owed
to cross-exam ne both of these w tnesses. Further, Dane County
asked Attorney Lehner if she would have called any other
W tnesses on her witness list during the fact-finding hearing,
and she stated that she would have called the social workers if
the other parties had not already called them She did not nane
any other wtnesses that she was prevented from calling to
testify.

17
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in the petition are net. 246 Ws. 2d 1, ¢924. In Evelyn C R,

the court did not hold a fact-finding hearing. Id., 109.
| nstead, the court granted default against the nother, Tykila
S., for failure to appear personally, finding her unfit based

solely upon allegations in the petition. | d. In Evelyn C R,

the circuit court "had no evidentiary basis to support its
finding of abandonnment." 1d., Y24.
1113 By contrast, in Mable K 's case, the circuit court

heard evidence supporting the CHPS and abandonnent clains

before it decided to sanction Mble K Dane County had
presented evidence at trial, which was tested by Attorney
Lehner's cross-exam nation. The circuit court made explicit
findings that Mable K was unfit on both grounds. [If no further

testinmony was taken, it is because Mable K did not cone to
court to be her own wtness. The procedural posture of Evelyn
C.R is clearly distinguishable fromthe posture of this case at
the tine that Mable K. was sanctioned by the circuit court.

1114 For exanple, unlike Evelyn C R, the circuit court

heard substantial testinony against Mable K, nearly all of Dane

County's case-in-chief.? On the first day of the fact-finding

2 To establish a CHIPS claim under Ws. St at .
§ 48.415(2)(a) "Continuing need of protection or services," the
petitioner nust prove the foll ow ng:

1. That the child has been adj udged to be a
child . . . in need of protection or services and
pl aced, or continued in a placenent, outside his or
her honme pursuant to one or nore court orders under s.
48.345 . . . containing the notice required by s.
48. 356( 2) ;

18
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hearing, before default was an issue, the circuit court heard
testimony from Brenda Blank (Blank), Mble K 's case worker.
First, during Blank's testinony, Dane County introduced orders
adjudging both Isaiah H and May K. as children in need of
protection or services and placing them outside of Mable K 's
home. The orders, which were entered as exhibits, contained the
notice required by Ws. Stat. § 48.356(2). Second, Bl ank
testified that Dane County "definitely did" nake a reasonable
effort to provide the services ordered by the court. For
exanple, WMble K received one-on-one parent education and
support, was assigned a social service specialist, worked with a
famly reunification team and worked with Blank on specific
tasks she could conplete to neet the conditions of return.
Third, Blank testified that both children had spent nore than
six nonths outside of Mible K 's hone. May K. has been
continuously outside of the home since she was born, in Novenber
of 2008. | saiah H has been continuously outside of the hone

since 2007. Finally, Blank testified that Mble K "wll

2. That the agency responsible for the care of the child
and the famly . . . has nmade a reasonable effort to
provi de the services ordered by the court;

3. That the <child has been outside the honme for a
curmul ative total period of 6 nonths or |onger pursuant
to such orders; and

4. That the parent has failed to neet the conditions
established for the safe return of the child to the

honme and there is a substantial |I|ikelihood that the
parent will not neet these conditions within the 9-
nmonth period followng the fact-finding hearing under
S. 48.424.
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absolutely not" neet the conditions for return wthin nine
mont hs of the fact-finding hearing. Bl ank testified that Mable
K. failed to neet a nmmjority of the conditions of return,
i ncl udi ng mai ntai ni ng housing, showing interest in the children

mai ntaining regular visits wthout canceling, showi ng that she
could properly care for the children, and staying in touch and
cooperating with the social worker. Mabl e K.'s counsel cross-
exam ned Bl ank.

115 The circuit court also heard evidence of the grounds
of abandonnent'® before it decided to sanction Mble K The
CHI PS orders introduced during Blank's testinony satisfy the
first elenment of abandonnent. Further, it is notable that after
Dane County noved for a default against Mable K., the court
stated, "I need to have M. Boehmon the stand . . . to nmake the
findings related to default on M. K on the abandonnent
ground. " Dane County then called Mchael Boehm to testify on
t he abandonnent ground. Boehm testified that Mble K had
failed to communicate with her children for nore than three
nmonths before the petitions to termnate her parental rights
were filed, which satisfies the second elenent of abandonnent.
Boehm was also subject to cross-examnation by Mible K 's

counsel

13 One way to establish an abandonnent claim under Ws.
Stat. 8§ 48.415(1), is for the petitioner to prove:

1. That the child has been placed, or continued in a
pl acenent, outside the parent's hone by a court order
containing the notice required by s. 48.356(2) .. .,
and

2. [That] the parent has failed to visit or comrunicate
with the child for a period of 3 nonths or | onger.
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1116 Unlike Evelyn C R, wherein the court heard no

evidence, the circuit court here heard nearly all of Dane
County's evidence—evi dence that was  subject to cross-
exam nati on—en both grounds before it found Mable K. unfit and
sanctioned her. | ndeed, "[i]f grounds for the term nation of

parental rights are found by the court or jury, the court shal

find the parent unfit."” Ws. Stat. § 48.424(4) (enphasis
added) .
1117 The mmjority opinion unnecessarily extends the rule in

Evelyn CR such that it undermnes the role of a circuit court

in TPR proceedings. The mgjority opinion does not evaluate the
evi dence, does not give proper deference to the circuit court's
exercise of its discretion, and ultimately does not evaluate
whet her grounds were establi shed.

1118 According to the record, Mable K , the absent parent,
had the opportunity to present testinmony to rebut the evidence
that was presented on the grounds alleged as the basis for
finding her unfit. She chose not to cone to court where a jury
had been inpanelled, and it is not her attorney's fault that no
ot her witnesses testified that day.

1119 The mmjority opinion unnecessarily undercuts a circuit
court's authority to sanction a non-appearing parent by trying
the case to the court rather than inpanelling a second jury.
The majority opinion does so because it never analyzes whether
the sanction the circuit court chose was within its discretion

. Shirley E., 298 Ws. 2d 1, 9170 (Prosser, J., concurring)

("[T]his court's decision to protect a parent who did not care
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enough to appear and defend herself, seriously undercuts the
authority of circuit judges to enforce their orders.").
I nstead, the majority opinion pretends that the default judgnent
t hat has been vacated still exists.

1120 Not only is giving Mable K a second jury trial
unjustified, but it fails to consider the children's interests.
The negative inpact the nmmjority opinion has on My K and
| saiah H adds insult to injury. After all, these children have
not lived with their biological nother for years. This petition
was filed nearly three years ago, on March 24, 2010, and was
filed based on allegations that these children are in need of
protection or services and that they have been abandoned by

Mabl e K. and the biological fathers. The children nust now wait

even longer to resolve their famly status. It is not Mable K
who was treated unfairly in these proceedings, it 1is her
chi | dren.

C. Mpjority Opinion Errs In Its Analysis O Shirley E

121 The nmjority opinion also concludes that Mable K. was
deprived on her statutory right to counsel under the rule of

Shirley EE See mgjority op., 951. However, unlike Shirley E.

Mable K. had a |awer and still has a lawer. It is clear from
the record that counsel was a zealous advocate for Mble K
t hroughout the pretrial proceedings and at trial. Counsel
vi gorously advocated for Mable K. even after she did not appear
Even now, Mable K and her |awer can nount a defense at the
unfinished trial. Because the circuit court vacated the default

j udgnment, the case awaits conclusion at the continued trial.
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1122 The majority relies on Shirley E. to conclude that

Mable K. was wongfully deprived of counsel and a second jury
trial is required. Not abl y, however, the procedural posture in

Shirley E. and the procedural posture of the case today are

quite different. In Shirley E., the court granted a default

agai nst Shirley E. because she violated a court order personally
to appear. 298 Ws. 2d 1, ¢91s. However, wunlike counsel for
Mabl e K., counsel for Shirley E. was not allowed to participate
in any way at the hearings. |1d., 118. This court held that the
circuit court violated Shirley E.'s statutory right to counsel
because it granted a default judgnent against her and also
dism ssed Shirley E 's <counsel from the fact-finding and
di sposi tional hearing before any evidence was taken. 1d., 956.
Wthout counsel or Shirley E present, the court found that

Shirley E. was unfit, and it term nated her parental rights.

1123 Sinply stated, Shirley E. involved a total denial of

counsel at the fact-finding and dispositional phases, which is
not even renotely simlar to the facts presented in this case.
To be clear, Mable K chose not to follow the court's order that
she appear by 9 a.m | nstead, she slept late, stayed hone, and
ate breakfast, all the tine know ng that she was required to be

in court for the continuation of her trial where she was to be

her own wi tness. Mabl e K. should be required to live with the
consequences of the choices she made that norning. Mabl e K
absented herself from the trial, and because counsel had no
other scheduled wtnesses wuntil the third day of trial

anticipating that Mable K 's testinony would fill the second day
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of trial, Mable K created the problem of counsel having no one
to call on the second day of trial. See supra note 11.

1124 Moreover, unlike Shirley E., Mible K 's attorney did

participate substantively in pretrial matters and at the
hearings. On the first day of the fact-finding hearing, counsel
gave an opening statenent that summarized why Mble K should
not be found unfit. Also on the first day of the hearing, Dane
County presented testinony of Brenda Blank, one of Mible K 's
case workers. During that testinony, Attorney Lehner objected
to hearsay at least five times and her objections were sustained
several tines. On the second day of the hearing, even though
Mabl e K. was not present, the trial continued. Attorney Lehner
cross-exam ned Blank, who testified regarding the CHPS claim
Later in the hearing, Attorney Lehner cross-exam ned Dane
County's witness Mchael Boehm a social service specialist, who
testified regardi ng the abandonnment claim

1125 After Mable K arrived, the circuit court allowed her
to testify as to why she was late, and Attorney Lehner argued on
Mable K.'s behalf that the circuit court should vacate the
default judgnent. Counsel was present and vigorously defended
Mable K. with respect to the sanction inposed. After Mable K 's
testinmony, the circuit court asked Attorney Lehner whether she
had any further evidence or wtnesses to present. At t or ney
Lehner responded that she did not. The circuit court did not
take further evidence against Mble K ; Dane County and the

guardian ad litemrested i medi ately after Mable K testified.
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1126 Mable K and Attorney Lehner appeared at the
di spositional hearing on January 3, 2011, where Attorney Lehner
once again cross-exam ned Dane County's w tnesses. At the end
of one wtness's testinony, the circuit court asked Attorney
Lehner if she had further questions, and she responded that she
did not. The circuit court then asked all of the parties if
they had any further evidence that they would like to produce,
and Attorney Lehner responded "No, Your Honor."

1127 Unlike in Shirley E., where +the circuit court

dism ssed Shirley E.'s attorney from the courtroom before any
evi dence was presented, Attorney Lehner actively participated in
the trial and vigorously defended Mable K.'s actions. Based on
the extensive participation of Attorney Lehner in this case, |
woul d conclude that Mable K 's right to counsel was not violated

under the standards this court set in Shirley E

1128 For the foregoing reasons, | conclude that the circuit
court did not err; accordingly, | respectfully dissent.

129 | am authorized to state that Justices PATI ENCE DRAKE
ROGGENSACK and M CHAEL J. GABLEMAN join this dissent.

4 At the Machner hearing, Attorney Lehner testified that
she did not have w tnesses available and that Mable K. 's absence
left her without any viable wtnesses through which she could
present evidence. Counsel testified that she did not have
advanced notice that Mble K would not appear. If trial
counsel was left with no option, that was Mable K. 's own doing.
Mable K. testified that Attorney Lehner had explained the
effects of a default judgnment. |In other words, Mable K. created
her own prejudice by failing to appear.
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