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REVI EW of  a deci s i on of  t he Cour t  of  Appeal .   Affirmed.     

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We r evi ew a publ i shed 

deci s i on of  t he cour t  of  appeal s  af f i r mi ng Mat t hew R.  St ef f es ' s 

convi ct i on of  t wo count s of  conspi r acy t o commi t  t hef t  of  

pr oper t y by f r aud.   See St at e v.  St ef f es,  2012 WI  App 47,  340 

Wi s.  2d 576,  812 N. W. 2d 529.   Whi l e i n pr i son,  St ef f es was par t  

of  a conspi r acy t hat  def r auded AT&T out  of  mor e t han $28, 000 of  

phone ser vi ces t hr ough a scheme t hat  i nvol ved f ur ni shi ng t he 

company wi t h f r audul ent  i nf or mat i on.   Speci f i cal l y,  St ef f es and 

hi s cel l mat e——wi t h t he hel p of  f r i ends and f ami l y member s 
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out si de of  pr i son——submi t t ed f i c t i t i ous busi ness names and 

st ol en per sonal  i dent i f y i ng i nf or mat i on t o AT&T t o set  up phone 

number s.   St ef f es woul d t hen make col l ect  cal l s t o t hese number s 

wi t h t he knowl edge t hey woul d never  be pai d f or .   The pl an woul d 

wor k f or  shor t  bur st s of  t i me;  once i t  was cl ear  t hat  t he phone 

bi l l  was not  goi ng t o be pai d,  AT&T woul d shut  down t he number .   

St ef f es and t he ot her  member s of  t he conspi r acy woul d t hen move 

on and set  up a new t el ephone number .   Over  t he cour se of  t he 

ei ght een- mont h l i f e of  t hi s pl an,  St ef f es made 322 phone cal l s,  

f r ee of  char ge.    

¶2 St ef f es was subsequent l y char ged and convi ct ed of  t wo 

count s of  conspi r acy t o commi t  t hef t  by f r aud of  pr oper t y i n 

excess of  $10, 000.   See Wi s.  St at .  §§ 939. 31,  943. 20( 1) ( d) ,  and 

943. 20( 3) ( c)  ( 2011- 12) . 1   

¶3 Two i ssues ar e pr esent ed i n t hi s case.   The f i r st  i s  

whet her  submi t t i ng f i c t i t i ous busi ness names and st ol en per sonal  

i dent i f y i ng i nf or mat i on i s a " f al se r epr esent at i on"  under  Wi s.  

St at .  § 943. 20( 1) ( d) .   St ef f es al l eges t hat  such conduct  i s not  

a f al se r epr esent at i on because t he st at ut e r equi r es t hat  t he 

act or  make an expr ess pr omi se t o pay.   The second i ssue i s 

whet her  t he appl i ed el ect r i c i t y t hat  AT&T uses t o power  i t s 

net wor k i s i ncl uded wi t hi n t he def i ni t i on of  " pr oper t y"  f ound i n 

§ 943. 20( 2) ( b) .   St ef f es ar gues t hat  hi s convi ct i on cannot  be 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2011- 12 ver si on unl ess ot her wi se i ndi cat ed.   Not hi ng has 
changed i n any appl i cabl e st at ut e s i nce t he r el evant  conduct  
occur r ed.  
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sust ai ned because t he evi dence at  t r i al  showed t hat  he st ol e 

t el ephone ser vi ces and not  pr oper t y.    

¶4 On t he f i r st  i ssue we hol d t hat  St ef f es made " f al se 

r epr esent at i ons"  t o AT&T.   The t hef t - by- f r aud st at ut e says t hat  

" ' [ f ] al se r epr esent at i on'  i ncl udes a pr omi se made wi t h i nt ent  

not  t o per f or m i f  i t  i s  par t  of  a f al se and f r audul ent  scheme. "   

Wi s.  St at .  § 943. 20( 1) ( d)  ( emphasi s added) .   Because t he wor d 

" i ncl udes"  i s not  r est r i ct i ve,  t he st at ut e c l ear l y ant i c i pat es 

t hat  ot her  conduct  asi de f r om an expr ess pr omi se f al l s under  t he 

umbr el l a of  a " f al se r epr esent at i on. "   The scope and hi st or y of  

t he t hef t - by- f r aud st at ut e make pl ai n t hat  pr ovi di ng f i ct i t i ous 

busi ness names and st ol en per sonal  i dent i f y i ng i nf or mat i on t o a 

phone company as a way of  avoi di ng payment  f al l s  wi t hi n t he 

meani ng of  " f al se r epr esent at i on. "   

¶5 As t o t he second i ssue,  " pr oper t y"  under  t he t hef t - by-

f r aud st at ut e i s def i ned as " al l  f or ms of  t angi bl e pr oper t y,  

whet her  r eal  or  per sonal ,  wi t hout  l i mi t at i on i ncl udi ng 

el ect r i c i t y,  gas and document s whi ch r epr esent  or  embody a chose 

i n act i on or  ot her  i nt angi bl e r i ght s. "   Wi s.  St at .  

§ 943. 20( 2) ( b)  ( emphasi s added) .   Rel y i ng on t he pl ai n l anguage 

of  t he st at ut e i n conj unct i on wi t h commonl y used di ct i onar i es,  

we concl ude t hat  St ef f es st ol e el ect r i c i t y f r om AT&T.   AT&T 

pur chases and s t or es el ect r i c i t y t o power  i t s  net wor k.   When 

consumer s make phone cal l s,  AT&T must  buy mor e el ect r i c i t y.   The 

conspi r acy per pet r at ed agai nst  AT&T t her ef or e depr i ved t he 

company of  i t s  pr oper t y.   We af f i r m t he cour t  of  appeal s.                    
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I .  FACTUAL BACKGROUND 

¶6 Whi l e Mat t hew St ef f es and Joshua Howar d wer e cel l mat es 

at  t he Waupun Cor r ect i onal  I nst i t ut i on,  Howar d devi sed an 

i l l i c i t  scheme t hat  woul d al l ow t he t wo of  t hem t o make f r ee 

col l ect  cal l s f r om pr i son.   The conspi r acy wor ked as f ol l ows.   

Fr i ends and f ami l y member s out si de t he pr i son wal l s woul d set  up 

a phone number  by gi v i ng f al se i nf or mat i on t o t he phone company—

—i n t hi s case AT&T. 2  Once t he dummy number  was set  up,  Howar d 

and St ef f es coul d make unl i mi t ed col l ect  cal l s t o t he number .   

The benef i t  t o t he peopl e set t i ng up t he f r audul ent  number s was 

t hat  t hey woul d r ecei ve f r ee phone ser vi ce f or  a shor t  per i od of  

t i me.   Af t er  t he phone company woul d shut  t he number  down 

because of  unpai d bi l l s ,  t he pr ocess woul d st ar t  over  agai n.    

¶7 The pl an was el abor at e and l ong- l ast i ng,  i nvol v i ng 

St ef f es ' s f at her ,  hi s s i st er  ( who al so has a chi l d wi t h Howar d) ,  

hi s cousi n,  sever al  f r i ends,  and anot her  woman who has a chi l d 

wi t h Howar d.   I n sum,  60 f r audul ent  phone number s wer e cr eat ed 

bet ween May 2002 and May 2003.  Par t  of  t he oper at i on ent ai l ed 

gi v i ng f i c t i t i ous busi ness names t o AT&T,  whi l e ot her  number s 

wer e set  up usi ng st ol en per sonal  i dent i f y i ng i nf or mat i on 

obt ai ned t hr ough a heal t h car e c l i ni c wher e St ef f es ' s s i st er ' s 

r oommat e wor ked.   Over  an 18- mont h per i od i n 2002 and 2003,  

St ef f es made 322 cal l s t ot al i ng 6, 562 mi nut es.   The l oss t o AT&T 

                                                 
2 SBC was t he phone company t hat  suf f er ed t he l osses,  but  at  

t he t i me of  t r i al  i t  had been r enamed AT&T.   See Shawn Young,  
SBC Compl et es AT&T Pur chase,  Takes New Name,  Wal l  St .  J. ,  Nov.  
19,  2005,  at  A8.   To avoi d conf usi on,  we wi l l  excl usi vel y 
desi gnat e t he phone company as " AT&T"  t hr oughout  t hi s opi ni on.    
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f r om set t i ng up t he f r audul ent  phone number s and t he unpai d 

cal l s was $28, 061. 41.    

I I .  PROCEDURAL HI STORY 

¶8 St ef f es was char ged wi t h t wo count s of  conspi r acy t o 

commi t  t hef t  by f r aud of  pr oper t y i n excess of  $10, 000 pur suant  

t o Wi s.  St at .  §§ 939. 31,  943. 20( 1) ( d) ,  and 943. 20( 3) ( c) . 3  

Sect i on 939. 31 i s t he conspi r acy st at ut e and i t  pr ovi des t hat  

" whoever ,  wi t h i nt ent  t hat  a cr i me be commi t t ed,  agr ees or  

combi nes wi t h anot her  f or  t he pur pose of  commi t t i ng t hat  cr i me 

may,  i f  one or  mor e of  t he par t i es t o t he conspi r acy does an act  

t o ef f ect  i t s  obj ect ,  be f i ned or  i mpr i soned or  bot h. "   The 

t hef t - by- f r aud s t at ut e,  § 943. 20( 1) ( d) ,  makes i t  a cr i me t o 

obt ai n " t i t l e t o pr oper t y of  anot her  per son by i nt ent i onal l y 

decei v i ng t he per son wi t h a f al se r epr esent at i on whi ch i s known 

t o be f al se,  made wi t h i nt ent  t o def r aud,  and whi ch does def r aud 

t he per son t o whom i t  i s  made. "   " Pr oper t y"  i s def i ned as " al l  

f or ms of  t angi bl e pr oper t y,  whet her  r eal  or  per sonal ,  wi t hout  

l i mi t at i on i ncl udi ng el ect r i c i t y,  gas and document s whi ch 

r epr esent  or  embody a chose i n act i on or  ot her  i nt angi bl e 

                                                 
3 The St at e br ought  t wo char ges because St ef f es hel ped set  

up one gr oup of  phone number s under  t he f i c t i t i ous busi ness name 
" Ni ck ' s Heat i ng & Cool i ng"  and anot her  under  " Douyet t e Typi ng 
Ser vi ce"  or  " Douyet t e Adver t i s i ng Ser vi ce. "   The l oss t o AT&T 
f r om t he f or mer  was $13, 541. 63 and t he l at t er  $14, 519. 78.    

St ef f es was al so char ged wi t h but  acqui t t ed of  one count  of  
conspi r acy t o commi t  i dent i t y t hef t .  
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r i ght s. "   § 943. 20( 2) ( b) .   St ef f es pl ed not  gui l t y and t he case 

pr oceeded t o a j ur y t r i al . 4     

¶9 Rober t  Li ndsl ey,  an engi neer  f or  AT&T,  t est i f i ed at  

t r i al  t hat  someone maki ng a phone cal l  i s  usi ng " an appl i ed f or m 

of  el ect r i c i t y, "  and t hat  al l  t el ephone compani es need a " power  

net wor k"  t o connect  el ect r i c i t y t o t he t el ephone net wor k.   The 

key t o under st andi ng t hi s concept ,  Li ndsl ey expl ai ned,  r est s i n 

t he di f f er ence bet ween AC and DC power .   AC power  i s t he 

el ect r i c i t y t hat  r uns t hr ough out l et s i n a wal l .   Conver sel y,  DC 

power  i s st or ed i n bat t er i es.   I n Li ndsl ey' s wor ds,  " t he 

t el ephone company act ual l y buys AC power  f r om t he commer ci al  

ut i l i t y [ , ]   [ t ur ns]  AC power  i nt o a DC f or m,  [ and]  st or es t hat  

ener gy i n bat t er i es so t hat  i f  we l ose commer ci al  power  t o our  

cent r al  of f i ce,  your  phone cont i nues t o wor k. "   

¶10 Accor di ng t o Li ndsl ey,  AT&T cust omer s ar e gi ven a 

" subscr i ber  pai r . "   Thi s i s a wi r e t hat  connect s t he r egi st er ed 

phone l i ne t o t he swi t ch at  AT&T' s cent r al  of f i ce.   The swi t ch 

i s what  di r ect s a phone cal l  t o t he di al ed number  and connect s  

t he c i r cui t ,  so when a cust omer  makes a phone cal l  he i s not  

onl y usi ng t he subscr i ber  pai r ,  but  al so power  f r om t he swi t ch.   

As Li ndsl ey expl i cat ed,  " We di gi t i ze t he s i gnal ,  so i t  uses 

equi pment  t hat  can t r ansmi t  t hat  t el ephone cal l  ei t her  t hr ough 

                                                 
4 St ef f es was or i gi nal l y char ged i n 2004 but  di d not  st and 

t r i al  unt i l  f i ve year s l at er .   Because t he pr ocedur al  hi st or y 
l eadi ng up t o t he t r i al  i s  not  ger mane t o t he i ssues at  hand,  we 
wi l l  not  r ecount  i t .    
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f i ber opt i c cabl es,  over  cabl e syst ems,  or  even t hr ough r adi o 

l i nks usi ng r adi o t ower s. "     

¶11 St ef f es was convi ct ed of  t wo count s of  conspi r acy t o 

commi t  t hef t  by f r aud.   The cour t  sent enced hi m t o t wo year s i n 

pr i son f ol l owed by t hi r t y mont hs of  ext ended super vi s i on on each 

count ,  t o be ser ved concur r ent l y .   He and t he ot her  member s of  

t he conspi r acy wer e al so or der ed t o j oi nt l y and sever al l y pay 

t he f ul l  $28, 061. 41 l oss i n r est i t ut i on t o AT&T.    St ef f es 

appeal ed hi s convi ct i on t o t he cour t  of  appeal s and ar gued:  ( 1)  

t he evi dence was i nsuf f i c i ent  t o suppor t  hi s convi ct i on because 

no " f al se pr omi se"  was made dur i ng t he commi ssi on of  t he 

conspi r acy;  ( 2)  t he appl i ed f or m of  el ect r i c i t y used by AT&T i s 

mor e aki n t o a ser vi ce and t hus i s not  pr oper t y f or  pur poses of  

t he t hef t - by- f r aud st at ut e. 5    

¶12 I n a publ i shed opi ni on,  t he cour t  of  appeal s af f i r med 

hi s convi ct i on.   St ef f es,  340 Wi s.  2d 576.   On t he i ssue of  

whet her  a " f al se pr omi se"  was made dur i ng t he conspi r acy,  

St ef f es ar gued t hat  because no member  of  t he conspi r acy act ual l y 

t ol d t he t el ephone company t hat  he woul d pay f or  t he ser vi ces,  

no " f al se pr omi se"  was made.   The cour t  of  appeal s hel d t hat  t he 

t hef t - by- f r aud s t at ut e does not  r equi r e evi dence of  an expr ess 

f al se pr omi se;  t he st at ut e r equi r es onl y t hat  " t he of f ender  

' i nt ent i onal l y decei v[ e] '  t he v i ct i m ' wi t h a f al se 

                                                 
5 St ef f es al so al l eged t hat  he was ent i t l ed t o r esent enci ng 

and t hat  t he c i r cui t  cour t  i ssued er r oneous j ur y i nst r uct i ons.   
St ef f es does not  r ai se hi s sent enci ng cl ai m bef or e t hi s cour t .   
As f or  t he j ur y i nst r uct i on i ssue,  we addr ess t hat  i n f oot not e 
7,  i nf r a,  of  t hi s opi ni on.    
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r epr esent at i on .  .  .  known t o be f al se,  made wi t h i nt ent  t o 

def r aud. ' "   I d. ,  ¶17 ( quot i ng Wi s.  St at .  § 943. 20( 1) ( d) ) .   Her e,  

al l  t he f al se i dent i f y i ng i nf or mat i on t hat  t he conspi r at or s gave 

t o AT&T amount ed t o f al se r epr esent at i ons.   St ef f es,  340 Wi s.  2d 

576,  ¶17.     

¶13 As t o t he second quest i on——whet her  appl i ed el ect r i c i t y 

i s pr oper t y under  t he t hef t - by- f r aud st at ut e——t he cour t  of  

appeal s hel d t hat  t he pr esence of  t he t er m " el ect r i c i t y"  i n Wi s.  

St at .  § 943. 20( 2) ( b)  i s " br oad enough t o encompass t he 

t r ansmi ssi on of  el ect r i c i t y over  t el ephone l i nes. "   St ef f es,  340 

Wi s.  2d 576,  ¶23.   Because t he st at ut e does not  speci f i cal l y 

di st i ngui sh bet ween di f f er ent  t ypes of  el ect r i c i t y,  t he cour t  of  

appeal s r easoned t hat  t he l egi s l at ur e i nt ended t he t er m 

" el ect r i c i t y"  t o be appl i ed br oadl y and t o encompass el ect r i c i t y  

t r ansmi t t ed over  t el ephone l i nes.   I d.    

¶14 We gr ant ed St ef f es ' s pet i t i on f or  r evi ew and now 

af f i r m t he cour t  of  appeal s.    

I I I .  STANDARD OF REVI EW 

¶15 Ther e ar e t wo i ssues pr esent ed f or  our  r evi ew.   The 

f i r st  i s  whet her  submi t t i ng f i c t i t i ous busi ness names and st ol en 

per sonal  i dent i f y i ng i nf or mat i on i s a " f al se r epr esent at i on"  

under  Wi s.  St at .  § 943. 20( 1) ( d) .   The second i s whet her  t he 

appl i ed el ect r i c i t y t hat  AT&T uses t o power  i t s net wor k i s 

i ncl uded wi t hi n t he def i ni t i on of  " pr oper t y"  f ound i n 

§ 943. 20( 2) ( b) .   These ar e quest i ons of  st at ut or y i nt er pr et at i on 

whi ch we r evi ew de novo.   Cr own Cast l e USA,  I nc.  v.  Or i on 
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Const r .  Gr oup,  LLC,  2012 WI  29,  ¶12,  339 Wi s.  2d 252,  811 N. W. 2d 

332.      

I V.  DI SCUSSI ON 

¶16 We f i r st  hol d t hat  submi t t i ng f i c t i t i ous busi ness 

names and st ol en per sonal  i dent i f y i ng i nf or mat i on as a means of  

set t i ng up phone number s const i t ut es a " f al se r epr esent at i on"  

f or  pur poses of  t he t hef t - by- f r aud st at ut e.   On t he second 

quest i on we hol d t hat  because AT&T must  pur chase and st or e 

el ect r i c i t y t o power  i t s net wor k,  i t  was def r auded out  of  i t s  

pr oper t y by St ef f es and hi s f el l ow conspi r at or s.   For  t hese 

r easons,  St ef f es was appr opr i at el y pr osecut ed f or  conspi r acy t o 

commi t  t hef t  by f r aud and t he evi dence pr esent ed at  t r i al  

sat i sf i ed al l  t he el ement s of  t hat  cr i me.     

A.  Submi t t i ng Fi ct i t i ous Busi ness Names and St ol en 

Per sonal  I dent i f y i ng I nf or mat i on Const i t ut es a " Fal se 

Repr esent at i on"  

1.  Hi st or y of  Thef t  of  Pr oper t y by Fr aud   

¶17 The cr i me of  t hef t  by f r aud t r aces i t s r oot s t o a 1757 

Act  of  t he Par l i ament  of  Gr eat  Br i t ai n,  whi ch pr ovi ded t hat   

Al l  per sons who knowi ngl y and desi gnedl y,  by 
f al se pr et ense or  pr et enses,  shal l  obt ai n f r om any 
per son or  per sons,  money,  goods,  war es or  
mer chandi zes,  wi t h i nt ent  t o cheat  or  def r aud any 
per son or  per sons of  t he same .  .  .  shal l  
be .  .  .  f i ned and i mpr i soned,  or  .  .  .  be put  t o 
pi l l or y,  or  publ i c l y whi pped 
or  .  .  .  t r anspor t ed .  .  .  f or  t he t er m of  seven 
year s .  .  .  .  

James E.  Si mon,  A Sur vey of  Wor t hl ess Check Of f enses,  14 Mi l .  L.  

Rev.  29,  30 ( 1961)  ( quot i ng 30 Geo.  2,  c. 24,  § 1) .   Pr i or  t o t he 
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passage of  t hi s st at ut e,  Engl i sh common l aw di d not  r ecogni ze 

t he " cr i me of  obt ai ni ng pr oper t y by f al se pr et enses, "  as i t  was 

t hen known.   St at e v.  Semr au,  199 A. 2d 580,  582 ( Conn.  App.  Ct .  

1963) .   I nst ead,  t he r emedy f or  someone who was def r auded out  of  

pr oper t y was i n c i v i l  cour t :   " [ W] e ar e not  t o i ndi ct  one man 

f or  maki ng a f ool  of  anot her :  l et  hi m br i ng hi s act i on. "   Reg.  

v.  Jones,  ( 1703)  91 Eng.  Rep.  330 ( Q. B. ) .    

¶18 The l aw passed by Par l i ament  ser ved as a t empl at e f or  

f al se pr et ense st at ut es i n most  Amer i can st at es.   Si mon,  A 

Sur vey of  Wor t hl ess Check Of f enses,  14 Mi l .  L.  Rev.  at  30.   

I ndeed,  Wi sconsi n' s ver y f i r st  compi l at i on of  st at ut es cont ai ned 

si mi l ar  l anguage.   See Wi s.  St at .  ch.  134,  § 33 ( 1849) . 6  As t hi s 

cour t  st at ed i n 1859,  one of  t he goal s of  t he f al se pr et ense 

st at ut e was t o " pr ot ect  t he weak and cr edul ous f r om t he wi l es 

and st r at agems of  t he ar t f ul  and cunni ng. "   St at e v.  Gr een,  7 

Wi s.  571 [ * 676] ,  580 [ * 685]  ( 1859)  ( quot i ng t he Supr eme Judi c i al  

Cour t  of  Massachuset t s ' s i nt er pr et at i on of  an i dent i cal  st at ut e 

i n Commonweal t h v.  Dr ew,  36 Mass.  179,  184 ( 1837) ) .   Or  as t he 

                                                 
6 That  st at ut e r ead:  

I f  any per son shal l  desi gnedl y,  by any f al se pr et ence 
or  by any pr i vy or  f al se t oken,  and wi t h i nt ent  t o 
def r aud,  obt ai n f r om any ot her  per son any money or  
goods,  war es,  mer chandi ze or  ot her  pr oper t y,  or  shal l  
obt ai n wi t h such i nt ent  t he s i gnat ur e of  any per son t o 
any wr i t t en i nst r ument ,  t he f al se maki ng wher eof  woul d 
be puni shabl e as f or ger y,  he shal l  be puni shed by 
i mpr i sonment  i n t he st at e pr i son not  mor e t han f i ve 
year s nor  l ess t han one year ,  or  by f i ne not  exceedi ng 
f i ve hundr ed dol l ar s nor  l ess t han f i f t y dol l ar s.  

Wi s.  St at .  ch.  134,  § 33 ( 1849) .    
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cour t  of  appeal s mor e r ecent l y descr i bed i t :   " The pur pose i n 

cr eat i ng t he st at ut e was t o pr ot ect  unsuspect i ng c i t i zens f r om 

swi ndl er s who,  r eal i z i ng t hat  t he cr i mes of  l ar ceny and 

embezzl ement  r equi r ed t hat  pr oper t y be t aken wi t hout  t he owner ' s  

consent ,  obt ai ned t he pr oper t y of  ot her s wi t h t hei r  consent  by 

means of  wi l l f ul  mi sr epr esent at i on and del i ber at e l y i ng. "   St at e 

v.  O' Nei l ,  141 Wi s.  2d 535,  539,  416 N. W. 2d 77 ( Ct .  App.  1987) .           

        

¶19 I n t he ensui ng decades,  a pl et hor a of  f r aud and 

l ar ceny st at ut es wer e added t o Wi sconsi n' s " of f enses agai nst  

pr oper t y"  st at ut or y chapt er .   See gener al l y Wi s.  St at .  Ch.  343 

( 1953) .  The cur r ent  t hef t - by- f r aud st at ut e was enact ed i n 1955 

as a way of  condensi ng t hese cr i mes i nt o one l aw.   See § 1,  ch.  

696,  Laws of  1955;  St at e v.  Meado,  163 Wi s.  2d 789,  797,  472 

N. W. 2d 567 ( Ct .  App.  1991)  ( " One of  t he obj ect i ves of  t he 1955 

r evi s i on was t o s i mpl i f y t he l anguage and t o st at e f ul l y  t he 

pr ohi bi t i on i n f ewer  wor ds t han t he pr evi ous st at ut es. " ) .   I t  i s  

wi t h t hi s backgr ound i n mi nd t hat  we appl y t he cont empor ar y 

st at ut e t o St ef f es ' s ar gument  t hat  hi s convi ct i on must  be 

r ever sed because no member  of  t he conspi r acy pr omi sed t o pay 

AT&T f or  t he phone ser vi ces and t hus no " f al se r epr esent at i on"  

was made.    

2.  St ef f es ' s Conduct  as a Conspi r at or  Fal l s Under  Wi s.  

St at .  § 943. 20( 1) ( d)  

¶20 The t hef t - by- f r aud st at ut e makes i t  i l l egal  t o:  

Obt ai n[ ]  t i t l e t o pr oper t y of  anot her  per son by 
i nt ent i onal l y decei v i ng t he per son wi t h a f al se 
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r epr esent at i on whi ch i s known t o be f al se,  made wi t h 
i nt ent  t o def r aud,  and whi ch does def r aud t he per son 
t o whom i t  i s  made.   " Fal se r epr esent at i on"  i ncl udes a 
pr omi se made wi t h i nt ent  not  t o per f or m i f  i t  i s  a 
par t  of  a f al se and f r audul ent  scheme.  

Wi sconsi n St at .  § 943. 20( 1) ( d) .   Because St ef f es was char ged 

wi t h conspi r acy t o commi t  t hef t  by f r aud,  t he St at e was r equi r ed 

t o pr ove t hat  onl y one member  of  t he conspi r acy made a " f al se 

r epr esent at i on. "   See Wi s.  St at .  § 939. 31.   We hol d t hat  

pr ovi di ng f i ct i t i ous busi ness names and st ol en per sonal  

i dent i f y i ng i nf or mat i on t o a phone company wi t h t he i nt ent  of  

set t i ng up t empor ar y phone number s const i t ut es a " f al se 

r epr esent at i on. "          

¶21 The key t o under st andi ng why St ef f es ' s ar gument  l acks 

mer i t  i s  t he second sent ence of  t he st at ut e.   I t  says t hat  a 

f al se r epr esent at i on " i ncl udes a pr omi se made wi t h i nt ent  not  t o 

per f or m. "   Wi s.  St at .  § 943. 20( 1) ( d)  ( emphasi s  added) .   I f  

" i ncl udes"  wer e r epl aced wi t h " means"  or  " i s, "  St ef f es ' s  

posi t i on woul d be on st r onger  f oot i ng.   The wor d " i ncl udes, "  

t hough,  i s not  r est r i ct i ve.   See 2A Nor man J.  Si nger  & J. D.  

Shambi e Si nger ,  Sut her l and St at ut or y Const r uct i on,  § 47: 7 ( 7t h 

ed.  West  2012)  ( " [ T] he wor d ' i ncl udes'  i s  usual l y a t er m of  

enl ar gement ,  and not  of  l i mi t at i on .  .  .  .  I t ,  t her ef or e,  

conveys t he concl usi on t hat  t her e ar e ot her  i t ems i ncl udabl e,  

t hough not  speci f i cal l y enumer at ed .  .  .  . " )  ( c i t at i ons 

omi t t ed) .   " I ncl udi ng"  i s anot her  way of  sayi ng " i s not  l i mi t ed 

t o. "   See St at e v.  Popenhagen,  2008 WI  55,  ¶41 n. 20,  309 Wi s.  2d 

601,  749 N. W. 2d 611.   To r each t he r esul t  desi r ed by St ef f es,  we 

woul d have t o ei t her  r ewr i t e or  i gnor e t he pl ai n l anguage of  t he 
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st at ut e.   Thi s we may not  do.   See Ci t y of  Menasha v.  WERC,  2011 

WI  App 108,  ¶18,  335 Wi s.  2d 250,  802 N. W. 2d 531 ( not i ng t hat  a 

cour t  " may not  subst i t ut e [ i t s ]  j udgment  f or  t hat  of  t he 

l egi s l at ur e;  [ i t ]  may not  r ewr i t e t he st at ut e. " ) .      

¶22 A cour t  may r ead t he wor d " i ncl udes"  i n a r est r i ct i ve 

manner  onl y i f  " t her e i s some t ext ual  evi dence t hat  t he 

l egi s l at ur e i nt ended t he wor d ' i ncl udes'  t o be i nt er pr et ed as a 

t er m of  l i mi t at i on or  enumer at i on. "   Popenhagen,  309 Wi s.  2d 

601,  ¶43.   Ther e i s not hi ng i n t he t wo sent ences of  Wi s.  St at .  

§ 943. 20( 1) ( d)  t o i ndi cat e t hat  t he l egi s l at ur e l i mi t ed " f al se 

r epr esent at i on"  t o s i t uat i ons wher e an i ndi v i dual  makes an 

expr ess pr omi se t o pay f or  i t ems he has no i nt ent i on of  payi ng 

f or .   I n f act ,  t he st at ut e qui t e c l ear l y says j ust  t he opposi t e.   

Accor di ngl y,  we r ej ect  St ef f es ' s r eadi ng of  t he st at ut e. 7   

                                                 
7 For  s i mi l ar  r easons,  we di smi ss St ef f es ' s ar gument  t hat  

t he c i r cui t  cour t  gave i mpr oper  j ur y i nst r uct i ons.   The st andar d 
j ur y i nst r uct i ons f or  t hef t  by f r aud def i ne " f al se 
r epr esent at i on"  as " one of  past  or  exi st i ng f act .   I t  does not  
i ncl ude expr essi ons of  opi ni ons or  r epr esent at i ons of  l aw. "   
Wi s.  JI ——Cr i mi nal  1453A.   The ci r cui t  cour t  used t hi s l anguage 
but  al so added t hat  " [ a]  r epr esent at i on may be expr essed,  or  i t  
may be i mpl i ed f r om al l  of  t he c i r cumst ances sur r oundi ng t he 
t r ansact i on. "   St ef f es al l eges t hat  t hi s addi t i on r ender ed t he 
cour t ' s  i nst r uct i ons l egal l y i ncor r ect .    

As a gener al  mat t er ,  we f i r st  not e t hat  a c i r cui t  cour t  has 
wi de l at i t ude t o gi ve i nst r uct i ons based on t he f act s of  a case.   
St at e v.  McCoy,  143 Wi s.  2d 274,  289,  421 N. W. 2d 107 ( 1988) .   
The cour t  may exer ci se i t s  di scr et i on r egar di ng bot h t he 
l anguage and emphasi s of  t he i nst r uct i on.   I d.   " Onl y i f  t he 
j ur y i nst r uct i ons,  as a whol e,  mi sl ed t he j ur y or  communi cat ed 
an i ncor r ect  st at ement  of  t he l aw wi l l  we r ever se and or der  a 
new t r i al . "   St at e v.  Laxt on,  2002 WI  82,  ¶29,  254 Wi s.  2d 185,  
647 N. W. 2d 784.    
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¶23 Havi ng r ej ect ed St ef f es ' s v i ew t hat  t he St at e was 

r equi r ed t o show t hat  a member  of  t he conspi r acy pr omi sed t o pay 

f or  t he phone ser vi ces,  we hol d t hat  t her e was ampl e evi dence 

t hat  a " f al se r epr esent at i on"  was made.   Tel ephone compani es 

r equi r e new cust omer s t o pr ovi de cont act  i nf or mat i on f or  a 

r eason:  i f  t he cust omer  does not  pay,  t he i nf or mat i on enabl es 

t he company t o shut  of f  ser vi ce,  demand payment ,  and i f  

necessar y,  begi n col l ect i on pr oceedi ngs.   A phone company' s 

cont r act ual  r i ght s ar e t her ef or e v i ol at ed when i ndi v i dual s gi ve 

f al se i nf or mat i on i n or der  t o evade payment .   I f  St ef f es wer e 

cor r ect ,  t el ephone pr ovi der s woul d be r equi r ed t o under t ake 

exhaust i ve backgr ound checks on each pot ent i al  cust omer  t o 

ensur e t hat  t he i nf or mat i on pr ovi ded was accur at e.   The t hef t -

by- f r aud st at ut e does not  r equi r e t he St at e t o show t hat  a 

consumer  made an expr ess pr omi se t o r et ai l er s t hat  he woul d pay 

t he f ul l  amount  owed.   The ev i dence i n t hi s case mor e t han 

suppor t s t he j ur y ' s f i ndi ng t hat  f al se r epr esent at i ons wer e 

made.   See St at e v.  Poel l i nger ,  153 Wi s.  2d 493,  507,  451 N. W. 2d 

752 ( 1990)  ( t hi s cour t  wi l l  uphol d a convi ct i on i f  any 

r easonabl e i nf er ences suppor t  i t ) .         

                                                                                                                                                             
As we expl ai n i n t hi s opi ni on,  maki ng an expr ess pr omi se t o 

pay i s one way,  but  not  t he onl y way,  t o make a " f al se 
r epr esent at i on. "   Gi ven t he f act s i n t hi s case,  i t  was not  onl y 
ent i r el y appr opr i at e f or  t he c i r cui t  cour t  t o i nst r uct  t he j ur y  
as i t  di d,  but  i t  woul d have been l egal l y i ncor r ect  f or  t he 
cour t  t o say t hat  a f al se r epr esent at i on r equi r ed an expr ess 
pr omi se t o pay,  as St ef f es bel i eves.   The ci r cui t  cour t  was wel l  
wi t hi n i t s di scr et i on t o choose t he wor ds t hat  i t  di d.     
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B.  The Appl i ed For m of  El ect r i c i t y Used by AT&T i s 

" Pr oper t y"  Under  Wi s.  St at .  § 943. 20( 2) ( b)  

¶24 St ef f es next  al l eges t hat  hi s convi ct i on shoul d be 

r ever sed because what  he and hi s co- conspi r at or s st ol e was not  

pr oper t y,  but  r at her  t el ephone ser vi ces. 8  Accor di ng t o St ef f es,  

                                                 
8 St ef f es al so pr esent ed a nar r ower  ver si on of  t hi s ar gument  

bef or e t he cour t  of  appeal s.   Ther e,  he asser t ed t hat  t he 
evi dence adduced at  t r i al  was i nsuf f i c i ent  t o pr ove t hat  he 
st ol e mor e t han $2, 500 wor t h of  el ect r i c i t y,  and t hus hi s  
convi ct i ons shoul d be r educed f r om a f el ony t o a mi sdemeanor .   
See Wi s.  St at .  § 943. 20( 3) ( a)  ( maki ng i t  a Cl ass A mi sdemeanor  
i f  t he pr oper t y st ol en does not  exceed $2, 500) .   St ef f es does 
not  make t hi s ar gument  bef or e our  cour t ,  and i n any event ,  we 
r ej ect  t hi s cont ent i on.   At  t r i al ,  when Rober t  Li ndsl ey ( an AT&T 
engi neer )  was asked how much el ect r i c i t y i s used i n a t ypi cal  
phone cal l ,  he r epl i ed t hat  he coul d not  " quant i f y"  t he amount  
" because ever y c i r cui t  i s  di f f er ent "  dependi ng on t he di st ance 
of  t he cal l .   St ef f es pr esent ed no evi dence t hat  t he amount  of  
el ect r i c i t y st ol en was l ess t han $2, 500.   The St at e,  meanwhi l e,  
made i t s case t hat  St ef f es st ol e $13, 541. 63 of  pr oper t y i n count  
one and $14, 519. 78 i n count  t wo.   On bot h count s,  t he j ur y was 
asked t he f ol l owi ng on t he ver di ct  f or m:  

Was t he val ue of  t he pr oper t y st ol en mor e t han 
$10, 000? 

Yes___ No ___ 

I f  you answer  t he pr ecedi ng quest i on NO,  t hen answer  
t hi s quest i on:  

Was t he val ue of  t he pr oper t y st ol en mor e t han $5, 000? 

Yes___ No ___ 

I f  you answer  t he pr ecedi ng quest i on NO,  t hen answer  
t hi s quest i on:  

Was t he val ue of  t he pr oper t y st ol en mor e t han $2, 500? 

Yes___ No ___ 
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t he appl i ed el ect r i c i t y used by AT&T t o power  i t s net wor k does 

not  f al l  wi t hi n t he ambi t  of  t he st at ut e.   The St at e r esponds 

t hat  because AT&T owns t he el ect r i c i t y t hat  power s t he t el ephone 

l i nes,  t he conspi r acy car r i ed out  by St ef f es and t he ot her s 

c l ear l y amount ed t o t hef t  of  AT&T' s pr oper t y v i a f r aud.    

¶25 To r est at e,  " pr oper t y"  under  t he t hef t - by- f r aud 

st at ut e i s def i ned as " al l  f or ms of  t angi bl e pr oper t y,  whet her  

r eal  or  per sonal ,  wi t hout  l i mi t at i on i ncl udi ng el ect r i c i t y,  gas 

and document s whi ch r epr esent  or  embody a chose i n act i on or  

ot her  i nt angi bl e r i ght s. "   Wi s.  St at .  § 943. 20( 2) ( b)  ( emphasi s 

added) .   " El ect r i c i t y"  i s  not  gi ven a speci f i c  def i ni t i on i n t he 

st at ut e.   " When a wor d of  common usage i s not  def i ned i n a 

st at ut e,  we may t ur n t o a di ct i onar y t o ascer t ai n i t s meani ng. "   

Bur bank Gr ease Ser vs. ,  LLC v.  Sokol owski ,  2006 WI  103,  ¶14,  294 

Wi s.  2d 274,  717 N. W. 2d 781.   I n sear chi ng f or  t he appr opr i at e 

di ct i onar y def i ni t i on of  " el ect r i c i t y"  we ar e mi ndf ul  of  t he 

" or di nar y- meani ng canon, "  whi ch pr ovi des t hat  " [ w] or ds ar e t o be 

under st ood i n t hei r  or di nar y,  ever yday meani ng——unl ess t he 

cont ext  i ndi cat es t hat  t hey bear  a t echni cal  sense. "   Ant oni n 

Scal i a & Br yan A.  Gar ner ,  Readi ng Law:  The I nt er pr et at i on of  

                                                                                                                                                             
The j ur y answer ed t hat  t he pr oper t y st ol en f r om AT&T was 

wor t h mor e t han $10, 000 on bot h count s.   Gi ven t he evi dence 
pr esent ed at  t r i al  by t he St at e,  we wi l l  not  di st ur b t he j ur y ' s 
concl usi on t hat  St ef f es st ol e mor e t han $10, 000 of  appl i ed 
el ect r i c i t y f r om AT&T.   See Mor den v.  Cont ' l  AG,  2000 WI  51,  
¶39,  235 Wi s.  2d 325,  611 N. W. 2d 659 ( " [ A] ppel l at e cour t s sear ch 
t he r ecor d f or  cr edi bl e evi dence t hat  sust ai ns t he j ur y ' s 
ver di ct ,  not  f or  evi dence t o suppor t  a ver di ct  t hat  t he j ur y 
coul d have r eached but  di d not . " ) .    
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Legal  Text s 69 ( 2012) .   A cour t  " shoul d assume t he cont ext ual l y 

appr opr i at e or di nar y meani ng unl ess t her e i s r eason t o t hi nk 

ot her wi se. "   I d.  at  70.   As not hi ng i n § 943. 20( 2) ( b)  i ndi cat es 

t hat  " el ect r i c i t y"  was i nt ended t o have a t echni cal  meani ng,  we 

wi l l  l ook at  t he common under st andi ng of  t he wor d.   One 

di ct i onar y def i nes " el ect r i c i t y"  as an " [ e] l ect r i c cur r ent  used 

or  r egar ded as a sour ce of  power . "   The Amer i can Her i t age 

Di ct i onar y of  t he Engl i sh Language 575 ( 5t h ed.  2011) .   Anot her  

def i nes i t  s i mi l ar l y:   " A suppl y of  el ect r i c cur r ent  l ai d on i n 

a bui l di ng or  r oom. "   Shor t er  Oxf or d Engl i sh Di ct i onar y 807 ( 6t h 

ed.  2007) .   And a di ct i onar y publ i shed ar ound t he t i me t he 

cur r ent  t hef t - by- f r aud st at ut e was enact ed def i ned " el ect r i c i t y"  

as an " el ect r i c cur r ent "  wi t h exampl es of  i t s  use as " t o i nst al l  

el ect r i c i t y;  a machi ne r un by el ect r i c i t y. "   The Random House 

Di ct i onar y of  t he Engl i sh Language 459 ( 1966) .   Cour si ng t hr ough 

t hese def i ni t i ons i s t he not i on t hat  t he wor d " el ect r i c i t y, "  as 

i t  i s  used i n i t s ever yday par l ance,  means somet hi ng t hat  

pr ovi des power .  

¶26 A st r ai ght f or war d r eadi ng of  t hi s st at ut e combi ned 

wi t h t he use of  di ct i onar i es unequi vocal l y suppor t s t he St at e' s 

v i ew t hat  St ef f es st ol e el ect r i c i t y f r om AT&T.   To sur mount  t hi s 

t ext ual  and l exi cogr aphi cal  hur dl e,  St ef f es descr i bes a par ade 

of  hor r i bl es t hat  wi l l  supposedl y be unl eashed i f  we uphol d hi s 

convi ct i on under  Wi s.  St at .  § 943. 20( 1) ( d) .   For  exampl e,  

St ef f es c l ai ms t hat  t he f ai l ur e t o pay a dent al  or  bar ber  bi l l  

coul d r esul t  i n pr osecut i on f or  t hef t  by f r aud because dent i st s 
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and bar ber s use el ect r i c i t y when cl eani ng t eet h and cut t i ng 

hai r .   The di f f er ence,  however ,  bet ween not  payi ng a dent i st ' s  

or  bar ber ' s bi l l  and def r audi ng a phone company i s t hat  t he 

dent i st  and bar ber  do not  own t he el ect r i c i t y t hey use t o 

pr ovi de ser vi ces t o cust omer s,  but  r at her  pay a ut i l i t y  company 

t o heat  and l i ght  t hei r  of f i ces.   AT&T,  by cont r ast ,  must  buy AC 

power ,  t ur n i t  i nt o DC power ,  and st or e i t  i n bat t er i es at  one 

of  i t s  net wor ks.   The el ect r i c i t y used by AT&T i s t hus i t s 

" pr oper t y"  f or  pur poses of  t he t hef t - by- f r aud st at ut e.   Gi ven 

t hi s f undament al  di f f er ence,  we do not  shar e St ef f es ' s 

pr osecut or i al  s l i pper y s l ope concer ns.   Cf .  Rober t  H.  Bor k,  The 

Tempt i ng of  Amer i ca 169 ( 1990)  ( " Judges and l awyer s l i ve on t he 

sl i pper y s l ope of  anal ogi es;  t hey ar e not  supposed t o ski  i t  t o 

t he bot t om. " ) .    

¶27 What  i s mor e,  t hi s cour t  does not  i ssue adv i sor y 

opi ni ons on how a st at ut e coul d be i nt er pr et ed t o di f f er ent  

f act ual  scenar i os i n f ut ur e cases.   See Gr ot enr at h v.  

Gr ot enr at h,  215 Wi s.  381,  384,  254 N. W.  631 ( 1934)  ( " [ C] our t s 

wi l l  not  or di nar i l y  r ender  advi sor y opi ni ons wher e t he quest i ons 

pr opounded have not  ar i sen and may never  ar i se. " ) .   Rat her ,  i t  

i s  our  j ob t o adj udi cat e t he di sput e i n f r ont  of  us.   I t  i s  t hus 

not  necessar y f or  us t o r esol ve t he hypot het i cal s l ai d out  by 

St ef f es.   See Gor t maker  v.  Seat on,  450 P. 2d 547,  548 ( Or .  1969)  

( en banc)  ( " I t  i s  f undament al  t o appel l at e j ur i spr udence t hat  

cour t s do not  s i t  ' t o deci de abst r act ,  hypot het i cal ,  or  

cont i ngent  quest i ons .  .  .  . ' " )  ( c i t at i on omi t t ed) .      
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¶28 An i ssue r ai sed at  or al  ar gument ——but  not  br i ef ed by 

St ef f es——i s t hat  St ef f es ' s conduct  f el l  under  t he " t hef t  of  

t el ecommuni cat i ons ser vi ce"  st at ut e,  Wi s.  St at .  § 943. 45.   

Because t he par t i es di d not  addr ess t hi s quest i on,  we wi l l  not  

answer  whet her  St ef f es coul d be char ged under  any of  t he 

pr ovi s i ons i n § 943. 45( 1) .   See St at e v.  Pet t i t ,  171 Wi s.  2d 

627,  646,  492 N. W. 2d 633 ( Ct .  App.  1992)  ( not i ng t hat  an 

appel l at e cour t  may decl i ne t o addr ess i ssues t hat  ar e not  

br i ef ed) ;  see al so St at e v.  Johnson,  153 Wi s.  2d 121,  124,  449 

N. W. 2d 845 ( 1990)  ( decl i ni ng t o addr ess an i ssue not  br i ef ed) .     

We do,  however ,  pause t o not e t hat  whet her  St ef f es coul d have 

been char ged wi t h a di f f er ent  cr i me f or  t he same conduct  i s not  

det er mi nat i ve of  whet her  St ef f es ' s convi ct i on f or  t hef t  by f r aud 

was val i d.   

¶29 That  a pr osecut or  has di scr et i on i n deci di ng what  

char ges t o br i ng i s codi f i ed i n t hi s st at e' s l aw:   " [ I ] f  an act  

f or ms t he basi s f or  a cr i me puni shabl e under  mor e t han one 

st at ut or y pr ovi s i on,  pr osecut i on may pr oceed under  any or  al l  

such pr ovi s i ons. "   Wi s.  St at .  § 939. 65.   As we have sai d,  " Thi s 

sect i on gi ves a gr een l i ght  t o mul t i pl e char ges,  whi ch may 

r esul t  i n mul t i pl e convi ct i ons,  under  di f f er ent  st at ut or y 

pr ovi s i ons. "   St at e v.  Davi son,  2003 WI  89,  ¶51,  263 Wi s.  2d 

145,  666 N. W. 2d 1 ( emphasi s r emoved) .   I t  i s  ent i r el y 

per mi ssi bl e f or  a pr osecut or  t o base a char gi ng deci s i on upon 

t he penal t y scheme set  by t he l egi s l at ur e f or  each pot ent i al  

cr i me.   Cf .  Uni t ed St at es v.  Bat chel der ,  442 U. S.  114,  125 
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( 1979)  ( " The pr osecut or  may be i nf l uenced by t he penal t i es 

avai l abl e upon convi ct i on,  but  t hi s f act ,  st andi ng al one,  does 

not  gi ve r i se t o a v i ol at i on of  t he Equal  Pr ot ect i on or  Due 

Pr ocess Cl ause. " ) .   As l ong as a char gi ng deci s i on i s not  based 

on an ar bi t r ar y or  di scr i mi nat or y c l assi f i cat i on such as r ace or  

r el i gi on,  pr osecut or s have br oad di scr et i on i n deci di ng what  

char ges t o br i ng.   St at e v.  Pl oeckel man,  2007 WI  App 31,  ¶13,  

299 Wi s.  2d 251,  729 N. W. 2d 784.   The ul t i mat e quest i on i s 

whet her  t he st at e can pr ove al l  t he el ement s of  t he al l eged 

of f ense.    

¶30 The el ement s of  t hef t  by f r aud ar e:  ( 1)  t he v i ct i m was 

t he owner  of  pr oper t y;  ( 2)  t he def endant  made a f al se 

r epr esent at i on t o t he owner ;  ( 3)  t he def endant  knew t he 

r epr esent at i on was f al se;  ( 4)  t he def endant  made t he 

r epr esent at i on wi t h i nt ent  t o decei ve and t o def r aud t he owner ;  

( 5)  t he def endant  obt ai ned t i t l e t o t he pr oper t y by t he f al se 

r epr esent at i on;  ( 6)  t he owner  was decei ved or  mi sl ed by t he 

r epr esent at i on;  ( 7)  t he owner  par t ed wi t h t i t l e t o t he pr oper t y  

i n r el i ance on t he f al se r epr esent at i on and was t hus def r auded.   

Wi s JI ——Cr i mi nal  1453A.   AT&T pur chased AC power  f r om a ut i l i t y  

company and t ur ned i t  i nt o DC power  by st or i ng i t  i n bat t er i es.   

I t  was t hus t he owner  of  t he el ect r i c i t y,  sat i sf y i ng el ement  

number  one.   As f or  t he next  t hr ee el ement s,  we expl ai ned i n t he 

pr evi ous sect i on t hat  member s of  t he conspi r acy knowi ngl y made 

f al se r epr esent at i ons t o AT&T wi t h t he i nt ent  of  decei v i ng and 

def r audi ng t he company.   The f i f t h el ement  i s sat i sf i ed by t he 
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f act  t hat  St ef f es made hundr eds of  phone cal l s over  AT&T' s phone 

l i nes. 9  Fi nal l y,  on t he l ast  t wo el ement s,  AT&T was decei ved 

i nt o par t i ng wi t h i t s pr oper t y i n t hat  i t  r el i ed on t he 

f i ct i t i ous busi ness names and st ol en per sonal  i dent i f y i ng 

i nf or mat i on t hat  St ef f es and hi s co- conspi r at or s pr ovi ded as a 

means of  f r audul ent l y set t i ng up phone number s.   As al l  t he 

                                                 
9 The phr ase " [ o] bt ai ns t i t l e t o pr oper t y"  f ound i n Wi s.  

St at .  § 943. 20( 1) ( d)  seems t o i ndi cat e t hat  a def endant  must  
acqui r e act ual  l egal  t i t l e t o an i t em t o be convi ct ed of  t hef t  
by f r aud.   The cour t  of  appeal s addr essed t hi s i ssue i n St at e v.  
Meado,  163 Wi s.  2d 789,  793,  472 N. W. 2d 567 ( Ct .  App.  1991) ,  
when i t  was pr esent ed wi t h t he quest i on of  whet her  a def endant  
who f r audul ent l y obt ai ned a l ease——but  not  f ul l  t i t l e——t o a van 
coul d be pr osecut ed under  t he st at ut e.   The answer  was yes,  
because i f  t he cour t  " adopt ed [ Meado' s]  ar gument  t hat  act ual  
t i t l e i s r equi r ed t o pass,  an act or  woul d have t o obt ai n t he 
l egal  document  t hat  i s  evi dence of  t he t i t l e bef or e t he act or  
coul d be char ged wi t h v i ol at i ng"  § 943. 20( 1) ( d) .   Meado,  163 
Wi s.  2d at  798 ( emphasi s i n or i gi nal ) .   Thi s r eadi ng of  t he 
st at ut e " woul d r ewar d t he i ndust r i ous and desi gni ng t hi ef  who,  
havi ng per pet r at ed t he pr oper  f r aud by maki ng f al se 
r epr esent at i ons,  coul d escape cr i mi nal  l i abi l i t y  as l ong as t he 
of f i c i al  t i t l e r emai ned wi t h t he owner  as secur i t y. "   I d.   The 
Wi sconsi n Cr i mi nal  Jur y I nst r uct i ons Commi t t ee agr ees wi t h t hi s  
v i ew as wel l .   Wi s JI ——Cr i mi nal  1453A,  Comment  5.    

We concur  wi t h t he Meado cour t ' s  i nt er pr et at i on of  Wi s.  
St at .  § 943. 20( 1) ( d) .   Ver y f ew pi eces of  pr oper t y act ual l y have 
a l egal  t i t l e wi t h a name on i t .   I f  t he st at e had t o show t hat  
a def endant  was a t i t l e hol der  of  t he pr oper t y he st ol e,  t hef t  
by f r aud woul d be i mpossi bl e t o pr osecut e f or  a wi de swat h of  
cases.   Fur t her mor e,  i t  woul d be absur d i f  f r audul ent l y 
obt ai ni ng t i t l e t o a home or  vehi c l e wer e cr i mi nal i zed but  t he 
exact  same conduct  wer e l egal  so l ong as t he per pet r at or  wer e 
onl y l easi ng.   Cf .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 
WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( obser vi ng t hat  
st at ut es ar e i nt er pr et ed t o avoi d absur d or  unr easonabl e 
r esul t s) .   For  t hese r easons,  we hol d t hat  943. 20( 1) ( d)  onl y 
r equi r es t he pr osecut i on t o show t hat  t he def endant  obt ai ned t he 
pr oper t y.               
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el ement s of  t hef t  by f r aud wer e met  i n t hi s case,  i t  i s 

i r r el evant  whet her  St ef f es coul d have been pr osecut ed under  a 

di f f er ent  st at ut e.   

V.  CONCLUSI ON 

¶31 Two i ssues ar e pr esent ed i n t hi s case.   The f i r st  i s 

whet her  submi t t i ng f i c t i t i ous busi ness names and st ol en per sonal  

i dent i f y i ng i nf or mat i on i s a " f al se r epr esent at i on"  under  Wi s.  

St at .  § 943. 20( 1) ( d) .   St ef f es al l eges t hat  such conduct  i s not  

a f al se r epr esent at i on because t he st at ut e r equi r es t hat  t he 

act or  make an expr ess pr omi se t o pay.   The second i ssue i s 

whet her  t he appl i ed el ect r i c i t y t hat  AT&T uses t o power  i t s 

net wor k i s i ncl uded wi t hi n t he def i ni t i on of  " pr oper t y"  f ound i n 

§ 943. 20( 2) ( b) .   St ef f es ar gues t hat  hi s convi ct i on cannot  be 

sust ai ned because t he evi dence at  t r i al  showed t hat  he st ol e 

t el ephone ser vi ces and not  pr oper t y.    

¶32 On t he f i r st  i ssue we hol d t hat  St ef f es made " f al se 

r epr esent at i ons"  t o AT&T.   The t hef t - by- f r aud st at ut e says t hat  

" ' [ f ] al se r epr esent at i on'  i ncl udes a pr omi se made wi t h i nt ent  

not  t o per f or m i f  i t  i s  par t  of  a f al se and f r audul ent  scheme. "   

Wi s.  St at .  § 943. 20( 1) ( d)  ( emphasi s added) .   Because t he wor d 

" i ncl udes"  i s not  r est r i ct i ve,  t he st at ut e c l ear l y ant i c i pat es 

t hat  ot her  conduct  asi de f r om an expr ess pr omi se f al l s under  t he 

umbr el l a of  a " f al se r epr esent at i on. "   The scope and hi st or y of  

t he t hef t - by- f r aud st at ut e make pl ai n t hat  pr ovi di ng f i ct i t i ous 

busi ness names and st ol en per sonal  i dent i f y i ng i nf or mat i on t o a 
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phone company as a way of  avoi di ng payment  f al l s  wi t hi n t he 

meani ng of  " f al se r epr esent at i on. "      

¶33 As t o t he second i ssue,  " pr oper t y"  under  t he t hef t - by-

f r aud st at ut e i s def i ned as " al l  f or ms of  t angi bl e pr oper t y,  

whet her  r eal  or  per sonal ,  wi t hout  l i mi t at i on i ncl udi ng 

el ect r i c i t y,  gas and document s whi ch r epr esent  or  embody a chose 

i n act i on or  ot her  i nt angi bl e r i ght s. "   Wi s.  St at .  

§ 943. 20( 2) ( b)  ( emphasi s added) .   Rel y i ng on t he pl ai n l anguage 

of  t he st at ut e i n conj unct i on wi t h commonl y used di ct i onar i es,  

we concl ude t hat  St ef f es st ol e el ect r i c i t y f r om AT&T.   AT&T 

pur chases and s t or es el ect r i c i t y t o power  i t s  net wor k.   When 

consumer s make phone cal l s,  AT&T must  buy mor e el ect r i c i t y.   The 

conspi r acy per pet r at ed agai nst  AT&T t her ef or e depr i ved t he 

company of  i t s  pr oper t y.   We af f i r m t he cour t  of  appeal s.       

By the Court.—The deci s i on of  t he cour t  of  appeal s i s af f i r med.  

                    

 

 



No.   2011AP691- CR. ssa 

 

1 
 

 

¶34 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I n common 

par l ance,  Mat t hew St ef f es,  t he def endant ,  and hi s co-

conspi r at or s set  up a compl i cat ed scheme t o st eal  f r om t he 

t el ephone company.   They i nt ended t o,  and di d,  bi l k  t he 

t el ephone company of  what  t he t el ephone company sel l s——t el ephone 

ser vi ces.    

¶35 The def endant  i s not ,  however ,  gui l t y of  a cr i me 

unl ess t he St at e can pr ove beyond a r easonabl e doubt  t hat  he 

v i ol at ed t he t er ms of  a speci f i c  st at ut e.   Why?  Because t her e 

ar e no common l aw cr i mes i n Wi sconsi n. 1  Al l  cr i mes ar e 

st at ut or i l y  def i ned.   

¶36 The def endant  i n t he pr esent  case was char ged wi t h,  

and f ound gui l t y of ,  v i ol at i ng Wi s.  St at .  §§ 943. 20( 1) ( d) 2 and 

943. 20( 3) ( c) , 3 a c l ass G f el ony.   These st at ut es cr i mi nal i ze 

                                                 
1 Wi s.  St at .  § 939. 10.   See al so St at e v.  Genova,  77 

Wi s.  2d 141,  145- 46,  252 N. W. 2d 380 ( 1977) .  

2 Wi sconsi n St at .  § 943. 20( 1) ( d)  r eads:  

( 1)  Act s.  Whoever  does any of  t he f ol l owi ng may be 
penal i zed as pr ovi ded i n sub.  ( 3) :  

.  .  .  .   

( d)  Obt ai ns t i t l e t o pr oper t y  of  anot her  per son by 
i nt ent i onal l y decei v i ng t he per son wi t h a f al se 
r epr esent at i on whi ch i s known t o be f al se,  made wi t h 
i nt ent  t o def r aud,  and whi ch does def r aud t he per son 
t o whom i t  i s  made.   " Fal se r epr esent at i on"  i ncl udes a 
pr omi se made wi t h i nt ent  not  t o per f or m i t  i f  i t  i s  a 
par t  of  a f al se and f r audul ent  scheme.   

3 Wi sconsi n St at .  § 943. 20( 3) ( c)  pr ovi des:   

( 3)  Penal t i es.  Whoever  v i ol at es sub.  ( 1) :  
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f r audul ent l y obt ai ni ng t he pr oper t y of  anot her  wi t h a val ue i n 

excess of  $10, 000.    

¶37 The quest i on of  l aw pr esent ed i n t he i nst ant  case i s,  

as t he maj or i t y opi ni on st at es at  ¶15:   " [ W] het her  t he appl i ed 

el ect r i c i t y t hat  AT&T uses t o power  i t s net wor k i s i ncl uded i n 

t he def i ni t i on of  ' pr oper t y '  f ound i n § 943. 20( 2) ( bpar l an) . "   As 

t he maj or i t y opi ni on expl ai ns at  ¶¶9- 10,  t he t el ephone company 

uses el ect r i c i t y t o power  t he t r ansmi ssi on of  t el ephone cal l s. 4   

¶38 El ect r i c i t y i s speci f i cal l y enumer at ed as " pr oper t y"  

subj ect  t o t he st at ut e. 5  Wi sconsi n St at .  § 943. 20( 2) ( b)  def i nes 

t he wor d " pr oper t y"  f or  pur poses of  t he st at ut e as f ol l ows:   

" ' Pr oper t y '  means al l  f or ms of  t angi bl e pr oper t y,  whet her  r eal  

or  per sonal ,  wi t hout  l i mi t at i on i ncl udi ng el ect r i c i t y,  gas and 

document s whi ch r epr esent  or  embody a chose i n act i on or  ot her  

i nt angi bl e r i ght s. " 6   

¶39 Ser vi ces,  i ncl udi ng t el ephone ser vi ces,  ar e not  

i ncl uded wi t hi n t he st at ut or y def i ni t i on of  pr oper t y. 7       

                                                                                                                                                             
.  .  .  .   

( c)  I f  t he val ue of  t he pr oper t y exceeds $10, 000,  i s 
gui l t y of  a Cl ass G f el ony.   

4 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he def endant  
engaged i n f al se r epr esent at i on t o def r aud t he t el ephone 
company.  

5 The j ur y was i nst r uct ed t hat  under  Wi sconsi n l aw t he t er m 
" pr oper t y"  i ncl udes el ect r i c i t y.  

6 Wi s.  St at .  § 943. 20( 2) ( b) .  

7 Thef t  of  ser vi ces cannot  be pr osecut ed under  Wi s.  St at .  
§ 943. 20 of  t he Cr i mi nal  Code.   See Wi l l i am A.  Pl at z,  The 
Cr i mi nal  Code,  1956 Wi s.  L.  Rev.  350.    
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¶40 I  wr i t e on t wo i ssues of  l aw pr esent ed:   ( 1)  whet her  

st eal i ng t el ephone ser vi ces f r om t he t el ephone company 

const i t ut es st eal i ng el ect r i c i t y  under  t he st at ut e at  i ssue;  and 

( 2)  i f  so,  whet her  t he val ue of  t he t el ephone ser vi ces equal s 

t he val ue of  t he el ect r i c i t y st ol en under  t he st at ut e at  i ssue.   

                                                                                                                                                             
Ear l y dr af t s of  t he st at ut e i n 1950 ( Bi l l  No.  784,  S. )  and 

1953 ( Bi l l  No.  100,  A. , ) ,  i ncl uded expl i c i t  l anguage l i s t i ng 
ser vi ces as pr oper t y subj ect  t o t hef t  under  § 943. 20.   See 
Dr af t i ng Recor ds f or  1950 Bi l l  No.  784,  S.  and 1953 Bi l l  No.  
100,  A. ,  on f i l e at  Wi s.  Legi s l at i ve Ref er ence Bur eau,  Madi son,  
Wi s.   

The l egi s l at ur e l at er  r emoved al l  l anguage r egar di ng 
ser vi ces and i nt angi bl e pr oper t y f r om t he st at ut e i t  event ual l y 
enact ed i n 1955.   Ch.  696,  Laws of  1955,  § 943. 20( 2) ( a)  ( ef f .  
Jul y 1,  1956) .   

I n 1960,  Gor don B.  Bal dwi n,  Pr of essor  of  Law and assi st ant  
dean at  t he Uni ver si t y of  Wi sconsi n Law School ,  summar i zed t he 
compr ehensi ve changes t o t he Cr i mi nal  Code r egar di ng 
mi sappr opr i at i on.   He expl ai ned t hat  t he def i ni t i on of  pr oper t y 
i n § 943. 20 " does not  r each t he decei ver  who t akes l abor  and 
ser vi ces f r om anot her  wi t hout  any i nt ent i on of  payi ng. "   
Pr of essor  Bal dwi n advi sed t hat  " [ i ] f  cr i mi nal  sanct i ons ar e 
needed t o pr ot ect  [ ser vi ce pr ovi der s]  speci f i c  st at ut es must  be 
enact ed. "    

Pr of essor  Bal dwi n wr ot e:  

The compr ehensi ve def i ni t i on of  pr oper t y i n t he 
Cr i mi nal  Code does not ,  however ,  r each al l  per sons who 
i nt end a mi sappr opr i at i on.   I t  does not  r each t he 
decei ver  who t akes l abor  and ser vi ces f r om anot her  
wi t hout  any i nt ent i on of  payi ng.   The doct or ,  
ar chi t ect ,  engi neer  and gar agemen [ s i c]  may be 
vi ct i mi zed and deser ves pr ot ect i on,  but  t he pr oper t y 
def i ni t i ons ar e not  compr ehensi ve enough t o cover  
t hese mi sappr opr i at i ons of  ser v i ces and t i me.   I f  
cr i mi nal  sanct i ons ar e needed t o pr ot ect  t hem speci f i c 
st at ut es must  be enact ed ( emphasi s i n or i gi nal ) .  

Gor don B.  Bal dwi n,  Cr i mi nal  Mi sappr opr i at i on i n Wi sconsi n – Par t  
I ,  44 Mar q.  L.  Rev.  253,  262 ( Wi nt er  1960- 61) .  
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¶41 The St at e chose,  as i s i t s pr er ogat i ve,  t o char ge t he 

def endant  wi t h v i ol at i on of  t he f el ony st at ut e. 8  I  do not  agr ee 

wi t h t he St at e or  t he maj or i t y opi ni on t hat  st eal i ng t el ephone 

ser vi ces t hat  appl y el ect r i c i t y i s st eal i ng el ect r i c i t y wi t hi n 

t he meani ng of  Wi s.  St at .  § 943. 20.   Even i f  st eal i ng t he 

t el ephone ser vi ces can be shoehor ned i nt o t he st at ut or y concept  

of  st eal i ng el ect r i c i t y,  I  do not  agr ee wi t h t he maj or i t y t hat ,  

as a mat t er  of  l aw or  f act ,  t he val ue of  el ect r i c i t y st ol en i s 

t he same as t he mar ket  val ue or  r epl acement  val ue of  t he 

t el ephone ser vi ces st ol en.   I  t her ef or e di ssent .    

I  

¶42 I  concl ude as a mat t er  of  st at ut or y i nt er pr et at i on 

t hat  t he def endant  di d not  st eal  el ect r i c i t y f r om t he t el ephone 

company under  t he st at ut e at  i ssue.    

¶43 El ect r i c i t y power s our  21st  Cent ur y wor l d.   We al l  

pur chase el ect r i c i t y or  use el ect r i c i t y pur chased by ot her s t o 

power  our  l i ves.   The t el ephone company pur chases el ect r i c i t y 

and pr ovi des ser vi ces t hat  ar e power ed by el ect r i c i t y.    

¶44 The maj or i t y opi ni on def i nes el ect r i c i t y:  " [ I ] n i t s 

ever yday par l ance [ el ect r i c i t y]  means somet hi ng t hat  pr ovi des 

power "  and t hat  " [ a]  st r ai ght f or war d r eadi ng of  t hi s st at ut e 

combi ned wi t h t he use of  di ct i onar i es unequi vocal l y suppor t s t he 

                                                 
8 The St at e mi ght  have char ged and pr oved a v i ol at i on of  

Wi s.  St at .  § 943. 45,  ent i t l ed " Thef t  of  Tel ecommuni cat i ons 
Ser vi ce. "   The penal t y i s,  at  most ,  a Cl ass B mi sdemeanor .    

The St at e i n f ut ur e s i mi l ar  cases mi ght  use Wi s.  St at .  
§ 943. 50,  cr eat i ng a f el ony f or  t he t hef t  of  ser vi ces val ued at  
mor e t han $500.   Thi s st at ut e was enact ed i n 2011,  af t er  t he 
def endant ' s conduct  and t he t r i al  i n t he pr esent  case occur r ed.  
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St at e' s v i ew t hat  St ef f es st ol e el ect r i c i t y f r om AT&T. "   

Maj or i t y op. ,  ¶¶25- 26.        

¶45 The maj or i t y opi ni on seems t o r el y on t wo t heor i es t o 

suppor t  i t s  i nt er pr et at i on of  t he st at ut or y wor d " el ect r i c i t y. "   

Fi r st ,  i t  asser t s t hat  " appl i ed el ect r i c i t y"  i s  i ncl uded wi t hi n 

t he st at ut or y wor d " el ect r i c i t y. "   Second,  i t  asser t s t hat  t he 

t el ephone company di f f er s f r om t he t ypi cal  user  of  el ect r i c i t y  

or  ser vi ce pr ovi der  t hat  power s i t s ser vi ces wi t h el ect r i c i t y.   

Why?  Because t he t el ephone company,  unl i ke ot her  user s of  

el ect r i c i t y or  ser vi ce pr ovi der s,  owns t he el ect r i c i t y.   

Maj or i t y op. ,  ¶¶26,  30.   

¶46 The maj or i t y opi ni on,  t he St at e,  and t he cour t  of  

appeal s i nt er pr et  t he wor d " el ect r i c i t y"  i n t he st at ut e t o 

i ncl ude " appl i ed el ect r i c i t y. "  

¶47 The maj or i t y opi ni on def i nes t he wor d " el ect r i c i t y, "  

as we st at ed above,  but  does not  def i ne t he phr ase " appl i ed 

el ect r i c i t y. "   The phr ase " appl i ed el ect r i c i t y"  does not  appear  

i n di ct i onar i es or  i n gl ossar i es di scussi ng el ect r i c i t y. 9  So 

what  i s t he meani ng of  t he phr ase?   

¶48 At  t r i al ,  t he St at e pr esent ed t est i mony t hat  t el ephone 

ser vi ces ar e i ncl uded i n t he def i ni t i on of  " pr oper t y"  because 

t el ephone ser vi ce uses an " appl i ed f or m of  el ect r i c i t y. "   Rober t  

Li ndsl ey,  an el ect r i cal  engi neer  and manager  f or  t he t el ephone 

                                                 
9 See,  e. g. ,  8 Cycl opedi a of  Appl i ed El ect r i c i t y 483 ( 1921)  

( gl ossar y of  el ect r i cal  t er ms) ;  see al so Cl ai r  A.  Bayne,  Appl i ed 
El ect r i c i t y & El ect r oni cs 656- 70 ( 2000)  ( gl ossar y of  i mpor t ant  
t er ms) .    
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company of f er ed hi s exper t  opi ni on t hat  " when you,  you know,  use 

your  phone,  you ar e usi ng an appl i ed f or m of  el ect r i c i t y. " 10 

¶49 I n i t s br i ef  t o t he cour t  of  appeal s,  t he St at e ar gued 

t hat  " [ t ] he ' pr oper t y '  obt ai ned by t he i nst al l at i on and use of  

t he f r aud [ s i c]  t el ephone l i nes by f al se r epr esent at i on wer e 

[ s i c]  val uabl e t el ephone ser vi ces whi ch i nvol ve an ' appl i ed 

f or m'  of  el ect r i c i t y and,  as such,  i s ' pr oper t y '  wi t hi n t he 

scope of  t he st at ut e.  .  .  .  Those cal l s s i mpl y coul d not  be 

compl et ed wi t hout  el ect r i c i t y ( unl ess t he co- conspi r at or s used 

t i n cans and mi l es of  st r i ng t o t r ansmi t  voi ce i mpul ses) .   

El ect r i c i t y i s an essent i al  component  of  t el ephone 

ser vi ce .  .  .  . " 11   

¶50 I nt er pr et i ng t he st at ut or y wor d " el ect r i c i t y"  

appear i ng i n Wi s.  St at .  § 943. 20( 2) ( b) ,  t he cour t  of  appeal s  

concl uded as a mat t er  of  l aw t hat  " el ect r i c i t y"  as used i n t he 

st at ut e i ncl udes " appl i ed el ect r i c i t y, "  t hat  i s ,  t hat  t he 

                                                 
10 Test i mony of  Rober t  Li ndsl ey,  i n par t :  

When t he t el ephone company bi l l s  a t el ecommuni cat i ons 
net wor k,  i t  al so bi l l s  a power  net wor k t o suppor t  t hat  
t el ecommuni cat i ons net wor k.   That  power  net wor k 
spl i ces el ect r i c i t y t o t he t el ephone net wor k,  and 
wi t hout  t hat  el ect r i c i t y,  t he t el ephone net wor k woul d 
not  be abl e t o——t o cause communi cat i ons t o occur  over  
t hat  net wor k.   Basi cal l y,  when you,  you know,  use your  
phone,  you ar e usi ng an appl i ed f or m of  el ect r i c i t y.  

When Rober t  Li ndsl ey was asked whet her  he knew t he 
t el ephone company' s cost  t o power  t he phone syst em,  he t est i f i ed 
t hat  he di d not .  

11 St at e' s cour t  of  appeal s br i ef  at  16.  
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st at ut e i ncl udes el ect r i c i t y used t o t r ansmi t  t he human voi ce 

v i a t el ephone l i nes. 12   

¶51 I n i t s br i ef  bef or e t hi s cour t ,  t he St at e ar gues t hat  

" pr oper t y"  under  Wi s.  St at .  § 943. 20( 2) ( b)  i ncl udes el ect r i c i t y 

i n i t s appl i ed f or m;  t hat  " [ t ] he el ect r i c i t y and t he t el ephone 

syst em t o whi ch i t  was appl i ed wer e i next r i cabl y l i nked, "  and 

t hat  " [ e] l ect r i c i t y i s an essent i al  component  of  t el ephone 

ser vi ce .  .  .  . " 13  

¶52 Thus,  t he phr ase " appl i ed el ect r i c i t y"  s i mpl y r ef er s 

t o t he appl i cat i on of  el ect r i c i t y i n some manner .   The phr ase i s  

used t o mean how and when el ect r i c i t y i s used t o power  a 

par t i cul ar  pr oduct  or  ser vi ce.   The phr ase " appl i ed 

el ect r i c i t y, "  as used i n t he maj or i t y opi ni on,  means t he 

t el ephone company appl i es el ect r i c i t y i n t he del i ver y of  

t el ephone ser vi ces.   Mor e br oadl y,  " appl i ed el ect r i c i t y"  means 

any appl i cat i on of  el ect r i c i t y.  

¶53 Thi s use of  t he phr ase " appl i ed el ect r i c i t y"  i s  t he 

or di nar y use of  t he phr ase.   Accor di ngl y,  t he Cycl opedi a of  

Appl i ed El ect r i c i t y descr i bes i t sel f  as " a compl et e and 

pr act i cal  wor ki ng t r eat i se on t he gener at i on and appl i cat i on of  

el ect r i c power . " 14  Accor di ng t o t he Cycl opedi a:   " The 

                                                 
12 St at e v.  St ef f es,  2012 WI  App 47,  ¶¶23- 24,  340 

Wi s.  2d 576,  812 N. W. 2d 529.  

13 St at e' s Br i ef  at  28.  

14 1 Cycl opedi a of  Appl i ed El ect r i c i t y 7 ( 1921) .   St i l l ,  t he 
t er m " appl i ed el ect r i c i t y"  i s  not  f ound i n t he Tabl e of  Cont ent s 
or  t he I ndex.    
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appl i cat i ons of  t he el ect r i c cur r ent  ar e number l ess and ar e t o 

be f ound i n ever y home.  .  .  .  Thi nk agai n of  t he t el ephone,  t he 

wi r e and wi r el ess t el egr aphs,  and t he t housands of  ot her  

appl i cat i on of  t he el ect r i c spar k,  and el ect r i c ener gy whi ch 

cont r i but e t o our  dai l y comf or t . " 15    

¶54 Thus,  st eal i ng " appl i ed el ect r i c i t y"  means i n t he 

pr esent  case,  accor di ng t o t he maj or i t y opi ni on,  st eal i ng t he 

el ect r i c i t y used t o power  t he t el ephone ser vi ces.   Maj or i t y op. ,  

¶5.  

¶55 I f  t he cr i mi nal  st at ut e at  i ssue i ncl udes el ect r i c i t y  

used t o power  t el ephone ser vi ces as pr oper t y,  t hen t he maj or i t y  

opi ni on has,  i n ef f ect ,  r ewr i t t en t he st at ut e t o i ncl ude 

numer ous ser vi ces t hat  ar e power ed by el ect r i c i t y.    

¶56 The St at e at t empt s t o avoi d t hi s r esul t  by 

di st i ngui shi ng t el ephone ser vi ces f r om ot her  " ser vi ces [ t hat ]  

                                                                                                                                                             
The phr ase " appl i ed el ect r i c i t y"  i s  most  of t en used as a 

t ext book t i t l e,  i n a s i mi l ar  manner  t o t he phr ase " Appl i ed 
Mat hemat i cs. "   

See al so Pr i nci pl es of  El ect r i c i t y Appl i ed t o Tel ephone and 
Tel egr aph Wor k ( 1961)  ( The t i t l e page descr i bes t he t ext  as " [ a]  
Tr ai ni ng Cour se Text  Pr epar ed f or  Empl oyees of  t he Long Li nes 
Depar t ment ,  Amer i can Tel ephone and Tel egr aph Company. "   The 
Pr ef ace expl ai ns t hat  t hi s edi t i on of  t he t ext  " has r equi r ed t he 
i nt r oduct i on of  cer t ai n basi c concept s and pr i nci pl es not  deal t  
wi t h i n ear l i er  edi t i ons,  as wel l  as numer ous exampl es t o 
i l l ust r at e t hei r  appl i cat i ons i n pr act i ce. " ) ;  Cl ai r  A.  Bayne,  
Appl i ed El ect r i c i t y and El ect r oni cs ( 2000)  ( The phr ase " appl i ed 
el ect r i c i t y"  i s  i n t he t i t l e of  t he t ext ,  but  i s  not  f ound i n 
t he Tabl e of  Cont ent s,  t he I ndex,  or  t he Gl ossar y of  I mpor t ant  
Ter ms. ) .  

15 1 Cycl opedi a of  Appl i ed El ect r i c i t y 8 ( 1921) .   For  a 
di scussi on of  el ect r i c i t y appl i ed t o t he t el ephone,  see 8 
Cycl opedi a of  Appl i ed El ect r i c i t y 11- 90 ( 1921) .   
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i nvol ve t he use of  el ect r i c i t y  ( i . e. ,  l egal  advi ce over  a 

t el ephone or  t he bar ber ' s use of  el ect r i c hai r  c l i pper s) . "   Fr om 

t he St at e' s vant age poi nt ,  el ect r i c i t y i s i nci dent al  t o numer ous 

ser vi ces but ,  i n cont r ast ,  i nt egr al  t o t he t el ephone.   

Empl oyees,  ski l l s ,  t i me,  machi ner y,  and l abor  ar e i nci dent al  t o 

t el ephone ser vi ces but ,  i n cont r ast ,  accor di ng t o t he St at e,  

i nt egr al  t o ot her  ser vi ces t hat  use el ect r i c i t y.   The St at e' s 

br i ef  expl ai ns t he di f f er ences among ser vi ce pr ovi der s t hat  use 

appl i ed el ect r i c i t y as f ol l ows:    

The obvi ous di f f er ence i s t hat  t he t el ephone l i nes 
cannot  f unct i on,  and so t he ser vi ce cannot  be 
pr ovi ded,  wi t hout  an enabl i ng el ect r i cal  syst em:  
el ect r i c i t y i s essent i al  t o t he ser vi ce.   A t el ephone 
syst em cannot  exi st  wi t hout  i t .   The cust omer  who 
pur chases access t o a phone l i ne pur chases t he 
el ect r i c i t y t hat  power s i t .   Legal  ser vi ces and a 
hai r cut  can,  t heor et i cal l y,  be pr ovi ded wi t hout  usi ng 
el ect r i c i t y ( a f ace- t o- f ace meet i ng wi t h a l awyer ;  a 
bar ber ' s sci ssor s or  st r ai ght  r azor ) .   The el ect r i c i t y 
used i n connect i on wi t h t hose ser vi ces i s onl y  
i nci dent al  t o t he ser vi ce i t sel f .   I t  i s  t he val ue of  
t he l awyer ' s ski l l  and t i me,  and t he bar ber ' s ski l l  
and l abor ,  t hat  i s  l ost  when t hose ser vi ces ar e 
f r audul ent l y obt ai ned by t he l awyer ' s c l i ent  or  t he 
bar ber ' s cust omer .   The t el ephone company l oses t he 
val ue of  t he appl i ed f or m of  el ect r i c i t y when i t s 
ser vi ces ar e f r audul ent l y obt ai ned;  t he val ue of  t he 
t el ephone company' s spent  empl oyee ski l l s ,  t i me and 
l abor  ar e onl y i nci dent al  t o t hat  ser vi ce. 16    

¶57 Thi s ar gument  i s unper suasi ve,  and t he maj or i t y 

opi ni on r i ght f ul l y  r ef uses t o adopt  i t .    

¶58 Ser vi ce pr ovi der s ot her  t han t he t el ephone company 

r equi r e el ect r i c i t y t o oper at e.   For  exampl e,  t he dent i st  uses 

el ect r i c i t y t o power  t he l i ght s,  t he dent al  chai r ,  t he dr i l l ,  

                                                 
16 St at e' s Br i ef  at  32 n. 15 ( emphasi s i n or i gi nal ) .  
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t he el ect r i c t oot hbr ush,  t he suct i on appar at us,  t he ul t r asoni c  

st er i l i zer ,  t he seal ant  gun,  t he x- r ay machi ne,  t he secur i t y 

syst em,  and comput er s.   Even t he ol d- school  bar ber ,  wi t h onl y 

her  sci ssor s and st r ai ght  r azor ,  needs l i ght s t o see what  she i s  

doi ng.   As I  r ecent l y di scover ed,  when t he el ect r i c i t y i s shut  

of f  f or  a f ew hour s,  t he bar ber  c l oses up shop.  

¶59 Wi t hout  el ect r i c i t y,  nei t her  t he t el ephone company nor  

t he dent i st  nor  t he bar ber  can oper at e.   El ect r i c i t y i s  

essent i al  and i nt egr al  t o t el ephone and dent al  and bar ber i ng 

ser vi ces and t el ephone and dent al  and bar ber i ng ser vi ces al l  

al so r equi r e human ski l l s ,  t i me,  l abor ,  and equi pment .    

¶60 I n l i eu of  t he St at e' s ar gument  t hat  " el ect r i c i t y i s 

i nt egr al  t o t el ephone ser vi ces, "  t he maj or i t y opi ni on 

di st i ngui shes t el ephone ser vi ces usi ng " appl i ed el ect r i c i t y"  

f r om ot her  ser v i ces usi ng " appl i ed el ect r i c i t y"  based on t he 

not i on t hat  t he t el ephone company owns t he el ect r i c i t y t hat  

power s t he t el ephone ser vi ces.   Rober t  Li ndsl ey expl ai ned t hat  

t he t el ephone company pur chases AC power  f r om t he commer ci al  

ut i l i t y ,  conver t s t he el ect r i c i t y i nt o DC power ,  and st or es t hat  

ener gy i n bat t er i es so t hat  i n t he event  of  a power  out age,  t he 

t el ephone company can use t he ener gy f r om t he bat t er i es t o power  

t he t el ephone syst em. 17 
                                                 

17 Test i mony f r om AT&T exper t  Rober t  Li ndsl ey:  

Ther e ar e t wo di f f er ent  f or ms of  power .   Ther e i s AC 
power ,  whi ch i s what  you woul d get  out  of  your  AC 
out l et  at  your  home,  and you ar e get t i ng t hat  f r om t he 
commer ci al  ut i l i t y .   And t hen t her e i s DC power .   The 
di f f er ence bet ween AC and DC power  i s DC power ,  whi ch 
i s di r ect  cur r ent  power ,  can be st or ed i n bat t er i es.   
AC power  cannot  be st or ed i n bat t er i es.    
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¶61 The maj or i t y opi ni on pr omot es t he " owner shi p"  

di st i nct i on as f ol l ows:   

The di f f er ence,  however ,  bet ween not  payi ng a 
dent i st ' s  or  bar ber ' s bi l l  and def r audi ng a phone 
company i s t hat  t he dent i st  or  bar ber  do not  own t he 
el ect r i c i t y t hey use t o pr ovi de ser vi ces t o cust omer s,  
but  r at her  pay a ut i l i t y  company t o heat  and l i ght  
t hei r  of f i ces.   AT&T,  by cont r ast ,  must  buy AC power ,  
t ur n i t  i nt o DC power ,  and st or e i t  i n bat t er i es at  
one of  i t s  net wor ks.   The el ect r i c i t y used by AT&T i s 
t hus i t s " pr oper t y"  f or  pur poses of  t he t hef t - by- f r aud 
st at ut e. 18 

¶62 The maj or i t y opi ni on' s t heor y of  t he di st i nct i veness 

of  el ect r i c i t y t hat  power s t el ephone ser vi ce based on t he 

t el ephone company' s owner shi p of  el ect r i c i t y i s not  suppor t ed by 

f act  or  l aw.      

¶63 Fi r st ,  i t  seems t o me t hat  t he maj or i t y opi ni on may be  

mi sr eadi ng t he r ecor d r egar di ng t he concept  of  and i mpor t ance of  

t he t el ephone company' s st or age and " owner shi p"  of  el ect r i c i t y.   

Ver y l i t t l e t est i mony di scusses t hi s i ssue.   No one f ocused on 

t hi s t opi c at  t r i al .   Yet  a pl ai n r eadi ng of  Rober t  Li ndsl ey' s  

t est i mony seems t o i ndi cat e t hat  t he t el ephone company onl y 

conver t s and st or es el ect r i c i t y f or  use dur i ng a power  out age 

and may si mpl y t r ansmi t  t he el ect r i c i t y i t  nor mal l y r ecei ves.  

                                                                                                                                                             
So t he t el ephone company act ual l y buys AC power  f r om 
t he commer ci al  ut i l i t y ,  r ect i f i es t hat  DC——or  excuse 
me.   The AC power  i nt o a DC f or m,  st or es t hat  ener gy 
i n bat t er i es so t hat  i f  we l ose commer ci al  power  t o 
our  cent r al  of f i ce,  your  phone cont i nues t o wor k.  

18 Maj or i t y op. ,  ¶26 ( emphasi s i n or i gi nal ) .  
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¶64 Fur t her mor e,  ot her  ser vi ce pr ovi der s may al so st or e 

( and t hus " own" )  el ect r i c i t y  f or  l at er  use. 19  A dent i st  

pur chases el ect r i c i t y t o char ge t he l apt op,  cel l  phone,  cor dl ess 

phone,  por t abl e x- r ay machi ne,  and ot her  por t abl e el ect r oni c 

devi ces.   The dent i st  st or es t he el ect r i c i t y i n t he devi ces'  

bat t er i es and t hen uses t he el ect r i c i t y l at er  t o per f or m a 

ser vi ce. 20     

                                                 
19 The maj or i t y opi ni on at t empt s t o di st i ngui sh t he 

t el ephone company f r om ot her  ser vi ce pr ovi der s and yet  asser t s  
at  t he same t i me t hat  compar i ng ser vi ce pr ovi der s cr eat es a 
s l i pper y s l ope and unnecessar y hypot het i cal s.   Maj or i t y op. ,  
¶¶26- 27.  

Looki ng at  how ot her  ser vi ce pr ovi der s use el ect r i c i t y and 
at  whet her  t hef t  of  t hei r  ser vi ces can be pr osecut ed under  t he 
maj or i t y opi ni on' s i nt er pr et at i on of  t he st at ut e at  i ssue i s 
hel pf ul  t o ensur e t hat  t he st at ut e i s bei ng i nt er pr et ed 
cor r ect l y and t hat  i t  wi l l  be appl i ed consi st ent l y i n t he f ut ur e 
t o s i mi l ar  cases.   Wer e a per son t o f r audul ent l y acqui r e cabl e 
t el evi s i on or  i nt er net  ser vi ce or  a t i cket  on an el ect r i c t r ai n,  
coul d t hat  per son be successf ul l y pr osecut ed f or  st eal i ng 
el ect r i c i t y under  t he maj or i t y opi ni on' s i nt er pr et at i on of  t he 
st at ut e at  i ssue i n t he pr esent  case? 

20 See John Bi r d,  El ect r i cal  and El ect r oni c Pr i nci pl es and 
Technol ogy 28- 29 ( 3d ed.  2007) :  

The bat t er y i s now over  200 year s ol d and bat t er i es 
ar e f ound al most  ever ywher e i n consumer  and i ndust r i al  
pr oduct s.   Some pr act i cal  exampl es wher e bat t er i es ar e 
used i ncl ude:  

I n l apt ops,  i n camer as,  i n mobi l e phones,  i n car s,  i n 
wat ches and cl ocks,  f or  secur i t y equi pment ,  i n 
el ect r oni c met er s,  f or  smoke al ar ms,  f or  met er s used 
t o r ead gas,  wat er  and el ect r i c i t y consumpt i on at  
home,  t o power  a camer a f or  an endoscope l ooki ng 
i nt er nal l y at  t he body,  and f or  t r ansponder s used f or  
t ol l  col l ect i on on hi ghways t hr oughout  t he wor l d.  
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¶65 Second,  as a mat t er  of  l aw,  t he maj or i t y opi ni on' s 

r el i ance on t he t el ephone company' s " owner shi p of  el ect r i c i t y"  

as t he det er mi nat i ve f act or  under  t he st at ut e at  i ssue i s 

er r oneous.   Thi s owner shi p di st i nct i on i s cont r ar y t o l aw and 

t he pur pose of  t he t hef t  st at ut e. 21   

¶66 The pur pose of  t he t hef t  st at ut es i s t o pr event  t he 

t aki ng of  pr oper t y wi t hout  t he consent  of  t he owner  or  t he 

per son who has const r uct i ve or  act ual  possessi on. 22     

¶67 Pr oper t y may be st ol en f r om anyone who has t he r i ght  

t o possess and use a t hi ng t o t he excl usi on of  ot her s. 23 

Possessi on and cont r ol  over  t he use of  pr oper t y i s al l  t hat  i s  

r equi r ed i n or der  f or  i t  t o be st ol en.   El ect r i c i t y may be 

di ver t ed ( st ol en)  f r om one t hat  t akes and st or es el ect r i c i t y or  

one t hat  s i mpl y pays t o possess and use el ect r i c i t y.     

                                                 
21 Mi t chel l  v.  St at e,  84 Wi s.  2d 325,  339,  267 N. W. 2d 349 

( 1978)  ( t he of f enses i nvol v i ng per sonal  pr oper t y cont ai ned i n 
Chapt er  943 consi st ent l y make possessi on of  t he pr oper t y,  not  
owner shi p,  t he key f act or ) .   

See al so Wi s.  St at .  § 943. 32( 3)  ( f or  pur poses of  t he 
r obber y st at ut e,  " owner "  means a per son i n possessi on of  
pr oper t y whet her  t he per son' s possessi on i s l awf ul  or  unl awf ul ) .   

See al so Wi s.  St at .  § 971. 33,  Possessi on of  pr oper t y ( i n 
t he pr osecut i on of  a cr i me commi t t ed by st eal i ng,  damagi ng,  or  
f r audul ent l y r ecei v i ng or  conceal i ng per sonal  pr oper t y,  i t  i s  
suf f i c i ent  i f  i t  i s  pr oved t hat  at  t he t i me t he cr i me was 
commi t t ed ei t her  t he act ual  or  const r uct i ve possessi on or  t he 
gener al  or  speci al  pr oper t y i n any par t  of  such pr oper t y was i n 
t he per son al l eged t o be t he owner  t her eof ) .   

22 See gener al l y 3 Wayne R.  LaFave,  Subst ant i ve Cr i mi nal  Law 
§ 19. 2( a)  ( 2d ed.  2003) .   

23 See Mi t chel l  v.  St at e,  84 Wi s.  2d 325,  339,  267 
N. W. 2d 349 ( 1978) .   
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¶68 The t wo dead gi veaways f or  me t hat  t he St at e was 

pr osecut i ng t he def endant  f or  t hef t  of  t el ephone ser vi ces,  not  

f or  t he t hef t  of  el ect r i c i t y,  wer e t he char gi ng document s and 

t he St at e' s ar gument  t hat  t he val ue of  t he t el ephone ser vi ces 

st ol en equal s t he val ue of  t he el ect r i c i t y st ol en. 24 

¶69 The cr i mi nal  compl ai nt  and i nf or mat i on do not  ment i on 

el ect r i c i t y.   These document s s i mpl y al l ege t hat  t he def endant  

st ol e bot h ser vi ces and pr oper t y.  

¶70 The onl y r ef er ence i n t he compl ai nt  t o t he st ol en 

pr oper t y and i t s val ue i s i n Sect i on 1 of  t he compl ai nt ,  

ent i t l ed Summar y of  Al l egat i ons,  whi ch expl ai ns,  " Al l  t ol l ed 

[ s i c] ,  SBC r epr esent at i ves cal cul at e t hat  t hi s f r aud gr oup 

bi l ked t he Phone Company out  of  about  $40, 000 i n phone ser vi ce 

f ees. "  

¶71 The Fi r st  Amended I nf or mat i on al l eges t hat  t he 

def endant  conspi r ed t o " obt ai n[ ]  t i t l e t o t he pr oper t y of  [ t he 

t el ephone company] ,  havi ng a val ue exceedi ng $10, 000 .  .  .  [ by 

maki ng]  a f al se pr omi se t o pay f or  t el ephone ser vi ce 

                                                 
24 Accor di ng t o t est i mony at  t r i al ,  t el ephone ser vi ce f ees 

pai d by t el ephone cust omer s not  onl y pay f or  t he el ect r i c i t y 
used t o power  t he syst em,  but  al so pay f or  t he t r ansmi ssi on 
wi r es,  cabl es,  of f i ces,  empl oyees,  and ot her  machi nes and 
equi pment .  
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account s .  .  .  . "   The i nf or mat i on does not  speci f y t he pr oper t y  

t hat  was t he obj ect  of  t he conspi r acy. 25  

                                                 
25 The def endant  was i ni t i al l y  char ged i n 2004,  pl ed no 

cont est ,  was sent enced,  and t hen was per mi t t ed t o wi t hdr aw hi s 
no- cont est  pl ea i n 2009.   Af t er  t he pl ea was wi t hdr awn,  a Thi r d 
Amended I nf or mat i on was f i l ed,  whi ch r est at ed char ges f i l ed 
year s ear l i er  i n t he Fi r st  Amended I nf or mat i on.   The Thi r d 
Amended I nf or mat i on i s not  i n t he r ecor d,  but  t he Fi r st  Amended 
I nf or mat i on i s i n t he r ecor d,  and r epr esent s t he char ges br ought  
at  t r i al .  

Fi r st  Amended I nf or mat i on:  

COUNT 01:  CONSPI RACY TO MI SAPPROPRI ATE PERSONAL 
I DENTI FYI NG I NFORMATI ON,  HABI TUAL CRI MI NALI TY ( As t o 
Def endant s Mat t hew St ef f es and Joshua Howar d)  

Bet ween about  Jul y 1,  2002 and December  1,  2002,  at  
var i ous l ocat i ons wi t hi n t he Count y of  Mi l waukee,  wi t h 
i nt ent  t hat  a cr i me be commi t t ed,  di d combi ne wi t h 
anot her  f or  t he pur pose of  commi t t i ng a cr i me,  v i z:  

The crime of Identity Theft . . .   

COUNT 02:  CONSPI RACY TO COMMI T THEFT BY FRAUD ( VALUE > 
$10, 000) ,  HABI TUAL CRI MI NALI TY ( As t o Def endant s 
Mat t hew St ef f es and Joshua Howar d)  

Bet ween about  Jul y 1,  2002 and Jul y 1,  2003,  at  
var i ous l ocat i ons wi t hi n t he Count y of  Mi l waukee,  wi t h 
i nt ent  t hat  a cr i me be commi t t ed,  di d combi ne wi t h 
anot her  f or  t he pur pose of  commi t t i ng a cr i me,  v i z. :  

The crime of Theft by Fraud, wher eby t he conspi r at or s 
di d combi ne f or  t he pur pose of  obt ai ni ng t i t l e t o t he 
pr oper t y of  SBC,  havi ng a val ue exceedi ng $10, 000,  by 
i nt ent i onal l y decei v i ng SBC wi t h a f al se 
r epr esent at i on known by t he conspi r at or s t o be f al se,  
v i z.  a f al se pr omi se t o pay f or  t el ephone ser vi ce 
account s cr eat ed i n t he name of  Ni ck St ef f es,  whi ch 
r epr esent at i on made wi t h i nt ent  t o def r aud and whi ch 
di d def r aud SBC,  and f ur t her mor e one or  mor e co-
conspi r at or s di d an act  t o ef f ect  t he conspi r acy' s 
obj ect  cont r ar y t o Wi sconsi n St at ut es sect i on 
943. 20( 1) ( d)  & ( 3) ( c)  and 939. 31 and 939. 62 ( emphasi s  
added) .  
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¶72 The St at e not  onl y made no ef f or t  t o expl ai n i n t he 

char gi ng document s t hat  t he def endant  st ol e el ect r i c i t y,  but  

al so made no ef f or t  at  t r i al  t o quant i f y or  qual i f y t he amount  

or  t ype of  el ect r i c i t y st ol en,  or  i t s val ue at  t he t i me i t  was 

st ol en.    

¶73 The St at e has t he bur den t o pr ove what  pr oper t y was 

st ol en——how much pr oper t y,  what  k i nd of  pr oper t y ,  and t he val ue 

of  t he pr oper t y.  

¶74 The St at e di d not  pr of f er  any i nf or mat i on at  t r i al  t o 

quant i f y,  qual i f y,  or  val ue t he el ect r i c i t y t hat  was al l egedl y  

st ol en——how much el ect r i c i t y,  what  k i nd of  el ect r i c i t y,  or  t he 

val ue of  t he el ect r i c i t y st ol en.   Rat her ,  t he St at e pr oved t he 

number  of  t el ephone mi nut es used and t he val ue of  t he t el ephone 

ser vi ces.   

                                                                                                                                                             
COUNT 03:  CONSPI RACY TO COMMI T THEFT BY FRAUD ( VALUE > 
$10, 000) ,  HABI TUAL CRI MI NALI TY ( As t o Def endant s 
Mat t hew St ef f es and Joshua Howar d)  

Bet ween about  Jul y 1,  2002 and Jul y 1,  2003,  at  
var i ous l ocat i ons wi t hi n t he Count y of  Mi l waukee,  wi t h 
i nt ent  t hat  a cr i me be commi t t ed,  di d combi ne wi t h 
anot her  f or  t he pur pose of  commi t t i ng a cr i me,  v i z. :  

The crime of Theft by Fraud, wher eby t he conspi r at or s 
di d combi ne f or  t he pur pose of  obt ai ni ng t i t l e t o t he 
pr oper t y of  SBC,  havi ng a val ue exceedi ng $10, 000,  by 
i nt ent i onal l y decei v i ng SBC wi t h a f al se 
r epr esent at i on known by t he conspi r at or s t o be f al se,  
v i z.  a f al se pr omi se t o pay f or  t el ephone ser vi ce 
account s cr eat ed i n t he name of  Jami e Douyet t e,  whi ch 
r epr esent at i on was made wi t h i nt ent  t o def r aud and 
whi ch di d def r aud SBC,  and f ur t her mor e one or  mor e co-
conspi r at or s di d an act  t o ef f ect  t he conspi r acy' s 
obj ect  cont r ar y t o Wi sconsi n St at ut es sect i on 
943. 20( 1) ( d)  & ( 3) ( c)  and 939. 31 and 939. 62 ( emphasi s  
added) .  
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¶75 The best  t he maj or i t y opi ni on can put  f or t h ( and i t  i s  

not  good enough t o convi nce me)  i s t o expl ai n t hat  " AT&T 

pur chases and s t or es el ect r i c i t y t o power  i t s  net wor k.   When 

consumer s make phone cal l s,  AT&T must  buy mor e el ect r i c i t y.   The 

conspi r acy per pet r at ed agai nst  AT&T t her ef or e depr i ved t he 

company of  i t s  pr oper t y. "   Maj or i t y op. ,  ¶5.     

¶76 For  t he r easons set  f or t h,  I  concl ude t hat  t he 

def endant ' s bi l k i ng t he t el ephone company was t hef t  of  t el ephone 

ser vi ces,  not  t hef t  of  el ect r i c i t y under  t he st at ut e.   As 

Assi st ant  At t or ney Gener al  Wi l l i am Pl at z and Pr of essor  Gor don 

Bal dwi n bot h expl ai ned mor e t han a hal f  cent ur y ago,  t hef t  of  

ser vi ces i s not  cover ed by Wi s.  St at .  § 943. 20.   The si mpl e f act  

t hat  el ect r i c i t y  i s used t o power  t el ephone ser vi ce does not  

mor ph a t hef t  of  t hese ser vi ces i nt o a t hef t  of  el ect r i c i t y.    

I I  

¶77 Even i f  st eal i ng t el ephone ser vi ces woul d const i t ut e 

st eal i ng el ect r i c i t y under  t he st at ut e at  i ssue,  and i t  does 

not ,  t he val ue of  t he el ect r i c i t y st ol en i s not ,  as a mat t er  of  

l aw or  f act ,  equal  t o t he val ue of  t he t el ephone ser vi ces.   The 

St at e and t he maj or i t y opi ni on can add what ever  adj ect i ves t hey 

l i ke bef or e t he t er m " el ect r i c i t y, "  but  t o convi ct  an i ndi v i dual  

f or  a Cl ass G f el ony under  § 943. 20,  t he St at e must  pr ove t hat  

t he i ndi v i dual  i n f act  st ol e a quant i f i abl e and val uabl e amount  

of  el ect r i c i t y i n excess of  $10, 000.  

¶78 The val ue of  t he el ect r i c i t y st ol en i s an i mpor t ant  

f act or  because t he penal t y f or  t hef t  r anges f r om a mi sdemeanor  



No.   2011AP691- CR. ssa 

 

18 
 

t hr ough a Cl ass G f el ony dependi ng on t he val ue of  t he pr oper t y 

st ol en. 26 

¶79 Val ue i s st at ut or i l y  def i ned as " t he mar ket  val ue at  

t he t i me of  t he t hef t  or  t he cost  t o t he v i ct i m of  r epl aci ng t he 

pr oper t y wi t hi n a r easonabl e t i me af t er  t he t hef t ,  whi chever  i s 

l ess. " 27 

¶80 Al t hough t he f ai r  mar ket  val ue ( or  r epl acement  val ue)  

of  t he st ol en pr oper t y i s not  an el ement  of  t hef t ,  when a 

cr i mi nal  st at ut e pr escr i bes a penal t y based on t he val ue of  t he 

pr oper t y,  t he f act  f i nder  ( her e t he j ur y)  det er mi nes t he val ue 

of  t he pr oper t y st ol en and t he j ur y ' s det er mi nat i on must  be 

suppor t ed by t he evi dence.   The sent ence f or  a t hef t  f el ony 

cannot  st and when t her e i s no f act ual  basi s f or  t he val ue of  t he 

st ol en pr oper t y. 28 

¶81 The bur den i s on t he St at e t o pr ove t he val ue of  t he 

st ol en el ect r i c i t y.   The maj or i t y er r oneousl y f l i ps t he bur den 

                                                 
26 I n Sar t i n v.  St at e,  t hi s cour t  expl ai ned:  

Whi l e .  .  .  t he val ue of  t he pr oper t y st ol en i s  not  an 
el ement  of  t he cr i me of  t hef t ,  never t hel ess val ue i s 
of  t he ut most  i mpor t ance i n det er mi ni ng t he appl i cabl e 
penal t y upon convi ct i on.    

Sar t i n v.  St at e,  44 Wi s.  2d 138,  148,  170 N. W. 2d 727 ( 1969) .   
See al so Whi t e v.  St at e,  85 Wi s.  2d 485,  490,  492- 93,  271 
N. W. 2d 97 ( 1978) .  

27 Wi s.  St at .  § 943. 20( 2) ( d) .  

28 Whi t e v.  St at e,  85 Wi s.  2d 485,  490,  492- 93,  271 
N. W. 2d 97 ( 1978)  ( a f act ual  basi s must  be est abl i shed f or  val ue;  
" Val ue must  be det er mi ned bef or e an appr opr i at e penal t y can be 
i mposed .  .  .  . " ) ;  Sar t i n v.  St at e,  44 Wi s.  2d 138,  151,  170 
N. W. 2d 727 ( 1969) .  
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t o t he def endant  t o pr ove t he quant i t y and val ue of  el ect r i c i t y 

used t o make each cal l .   Maj or i t y op. ,  ¶24 n. 8.  

¶82 The St at e pr oved onl y t he " f ai r  mar ket  val ue"  of  t he 

t el ephone cal l s,  not  t he " f ai r  mar ket  val ue"  of  t he el ect r i c i t y  

st ol en and not  t he " r epl acement  cost "  of  t he el ect r i c i t y st ol en.   

The St at e was cont ent  wi t h not  of f er i ng t he quant i t y and val ue 

of  t he st ol en el ect r i c i t y even t hough at  t r i al  AT&T' s engi neer ,  

Rober t  Li ndsl ey,  t est i f i ed t hat  i t  woul d be possi bl e t o 

det er mi ne how much el ect r i c i t y was used t o power  each of  t he 

def endant ' s phone cal l s,  but  " i t  woul d be a ver y l abor  i nt ensi ve 

pr ocess. "    

¶83 Mor eover ,  accor di ng t o t he t est i mony,  t he cost  of  t he 

el ect r i c i t y used t o pr ovi de t el ephone ser vi ce does not  equal  t he 

amount  t he t el ephone company char ges f or  t el ephone ser vi ce.   

Addi t i onal  cost s beyond t he cost  of  el ect r i c i t y f act or  i nt o t he 

f ees t he t el ephone company char ges f or  t el ephone ser vi ce.   

Test i mony at  t r i al  was t hat  t he t el ephone ser vi ce f ees pai d by 

consumer s not  onl y pay f or  t he el ect r i c i t y used t o power  t he 

syst em,  but  al so pay f or  t he t r ansmi ssi on wi r es,  cabl es,  

of f i ces,  empl oyees,  and ot her  machi nes and equi pment .  

¶84 Thus,  t he f ai r  mar ket  val ue of  t he st ol en t el ephone 

ser vi ce t hat  t he St at e of f er ed at  t r i al  i s  not  equal  t o t he f ai r  

mar ket  val ue of  t he el ect r i c i t y st ol en.   Accor di ngl y,  as a 

mat t er  of  l aw or  f act ,  t he St at e di d not  pr ove t he val ue of  t he 

el ect r i c i t y st ol en.    

¶85 The maj or i t y opi ni on f ol l ows t he l ead of  t he cour t  of  

appeal s,  equat i ng " appl i ed el ect r i c i t y"  t o t he ent i r e t el ephone 



No.   2011AP691- CR. ssa 

 

20 
 

ser vi ce as f ol l ows:   " [ T] he mar ket  val ue t o t he t el ephone 

company of  t he ser vi ces [ f r audul ent l y obt ai ned]  i s t he cor r ect  

measur e of  t he val ue of  t he st ol en pr oper t y i n t hi s 

case.  .  .  .  The undi sput ed evi dence i s t hat  t he phone company 

l ost  over  $26, 000 i n bi l l abl e ser vi ces——i . e.  appl i ed 

el ect r i c i t y .  .  .  . " 29   

¶86 The St at e di d not  pr ove t he val ue of  t he el ect r i c i t y 

st ol en.   Even i f  t he st at ut e i s i nt er pr et ed t o mean t he appl i ed 

el ect r i c i t y i n t he pr esent  case,  and I  do not  so i nt er pr et  t he 

st at ut e,  t he St at e di d not  pr ove t hat  t he val ue of  t he st ol en 

pr oper t y exceeds $2, 500. 30  Under  t hese ci r cumst ances t he f el ony 

convi ct i on must  be vacat ed,  a convi ct i on of  a Cl ass A 

mi sdemeanor  must  be ent er ed,  and t he cause must  be r emanded f or  

r esent enci ng. 31 

¶87 For  t he r easons set  f or t h,  I  di ssent .  

¶88 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

                                                 
29 St at e v.  St ef f es,  2012 WI  App 47,  ¶¶23- 24,  340 

Wi s.  2d 576,  812 N. W. 2d 529.  

30 The mi ni mum val ue of  pr oper t y st ol en r equi r ed f or  t hef t  
t o be cl assi f i ed as a f el ony i s $2, 500.  Wi s.  St at .  
§ 943. 20( 3) ( a)  I f  t he val ue of  t he pr oper t y does not  exceed 
$2, 500,  [ whoever  v i ol at es sub.  1]  i s  gui l t y of  a Cl ass A 
mi sdemeanor .   

31 Whi t e v.  St at e,  85 Wi s.  2d 485,  493,  271 N. W. 2d 97 
( 1978) .  
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