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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.      

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We ar e asked t o det er mi ne 

whet her  a def endant  must  be physi cal l y pr esent  when a j udge 

hol ds an i n- chamber s di scussi on wi t h a j ur or  dur i ng t he mi ddl e 

of  a t r i al .   We r ecogni ze t hat  a def endant  has a const i t ut i onal  

r i ght  t o be pr esent  at  hi s t r i al .   Kent ucky v.  St i ncer ,  482 U. S.  

730,  745 ( 1987) .   Whet her  t hi s r i ght  t o be pr esent  at  t r i al  

encompasses i n- chamber s meet i ngs " admi t s of  no cat egor i cal  ' yes'  

or  ' no'  answer .   A conf er ence i n chamber s mi ght  wel l  const i t ut e 

par t  of  t he t r i al  dependi ng upon what  mat t er s ar e di scussed or  

passed upon.   Li kewi se,  such a conf er ence mi ght  not  be a par t  of  
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t he t r i al  i n t he sense of  one' s const i t ut i onal  r i ght  t o be 

pr esent . "   Ramer  v.  St at e,  40 Wi s.  2d 79,  84,  161 N. W. 2d 209 

( 1968)  ( c i t at i on omi t t ed) .   The t est  f or  whet her  a def endant ' s 

pr esence i s r equi r ed at  an i n- chamber s hear i ng,  or  at  a 

conf er ence i n t he cour t r oom af t er  t he j udge has empt i ed i t  of  

spect at or s,  i s  whet her  hi s absence woul d deny hi m a f ai r  and 

j ust  hear i ng.   I d.  at  85.    

¶2 The def endant ,  Demone Al exander ,  was char ged wi t h 

f i r st - degr ee i nt ent i onal  homi ci de and hi s case was t r i ed t o a 

j ur y. 1  Dur i ng t he t r i al ,  t wo j ur or s at  separ at e t i mes appr oached 

t he bai l i f f  t o di scuss a pot ent i al  bi as i ssue.   One j ur or  st at ed 

t hat  she knew a woman i n t he cour t r oom gal l er y ,  who t ur ned out  

t o be t he mot her  of  Al exander ' s chi l d,  and anot her  sai d t hat  he 

knew one of  t he def ense' s wi t nesses.   To r esol ve t he mat t er ,  t he 

j udge hel d separ at e i n- chamber s di scussi ons wi t h bot h j ur or s t o 

det er mi ne t he ext ent  of  t he bi as.   Bot h of  Al exander ' s at t or neys 

and t he pr osecut or  wer e pr esent  f or  t hese meet i ngs,  but  

Al exander  was not .   The cour t  ul t i mat el y st r uck t he j ur or s,  over  

def ense counsel ' s obj ect i ons.    

¶3 Al exander  was convi ct ed and sought  post convi ct i on 

r el i ef ,  ar gui ng t hat  he had a const i t ut i onal  and st at ut or y r i ght  

t o be pr esent  dur i ng t he i n- chamber s di scussi ons.   He ar gued t he 

const i t ut i onal  r i ght  i s  gr ounded i n t he Si xt h and Four t eent h 

Amendment s t o t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 7 of  t he Wi sconsi n Const i t ut i on.   The s t at ut or y r i ght ,  

                                                 
1 The Honor abl e Car l  Ashl ey pr esi di ng.    



No.  2011AP394- CR   

 

3 
 

he al l eged,  st emmed f r om Wi s.  St at .  § 971. 04( 1) ( c) , 2 whi ch 

pr ovi des t hat  " t he def endant  shal l  be pr esent  .  .  .  [ d] ur i ng 

voi r  di r e of  t he t r i al  j ur y. "   The ci r cui t  cour t  deni ed t he 

mot i on and t he cour t  of  appeal s af f i r med.     

¶4 We hol d t hat  t he c i r cui t  cour t ' s  deci s i on t o excl ude 

Al exander  f r om t he i n- chamber s meet i ngs wi t h t he j ur or s di d not  

depr i ve Al exander  of  a f ai r  and j ust  hear i ng.   As t he Uni t ed 

St at es Supr eme Cour t  has out l i ned,  t he f act or s a t r i al  cour t  

shoul d consi der  i n det er mi ni ng whet her  a def endant ' s pr esence i s  

r equi r ed t o ensur e a f ai r  and j ust  hear i ng i ncl ude whet her  t he 

def endant  coul d meani ngf ul l y par t i c i pat e,  whet her  he woul d gai n 

anyt hi ng by at t endi ng,  and whet her  t he pr esence of  t he def endant  

woul d be count er pr oduct i ve.   Uni t ed St at es v.  Gagnon,  470 U. S.  

522,  527 ( 1985)  ( per  cur i am) .   Al exander  woul d not  have been 

abl e t o cont r i but e anyt hi ng t o t he c i r cui t  cour t ' s  i nqui r y of  

t he j ur or s,  and may i n f act  have i nt i mi dat ed t hem i f  he had been 

pr esent .   Addi t i onal l y,  bot h of  Al exander ' s at t or neys wer e 

pr esent  at  t he i n- chamber s meet i ngs.   Al exander ' s absence t hus 

di d not  v i ol at e hi s const i t ut i onal  r i ght  t o be pr esent  at  hi s 

t r i al .    

¶5 We al so hol d t hat  Al exander ' s st at ut or y r i ght  under  

Wi s.  St at .  § 971. 04( 1) ( c)  t o be pr esent  dur i ng voi r  di r e was not  

v i ol at ed.   Voi r  di r e i s a pr el i mi nar y exami nat i on of  whet her  an 

i ndi v i dual  can ser ve on a j ur y.   I n t hi s case,  t he t r i al  had 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2011- 12 ver si on.  
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al r eady commenced and t he j ur or s  had al r eady been sel ect ed when 

t he bi as i ssue ar ose.   Sect i on 971. 04( 1) ( c)  i s  t hus i nappl i cabl e 

her e.   The deci s i on of  t he cour t  of  appeal s i s af f i r med.    

I .  FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

¶6 Demone Al exander  was char ged wi t h f i r st - degr ee 

i nt ent i onal  homi ci de i n t he shoot i ng deat h of  Kel v i n Gr i f f i n.   

The f act s sur r oundi ng t he shoot i ng ar e not  at  i ssue i n t hi s 

case.   I nst ead,  t he quest i ons pr esent ed cent er  ar ound t he t r i al  

j udge' s separ at e i n- chamber s di scussi ons wi t h member s of  t he 

j ur y,  whi ch t ook pl ace out si de Al exander ' s pr esence.   

Accor di ngl y,  we r eci t e onl y t he f act s r el at i ng t o t hose 

di scussi ons.        

¶7  Near  t he end of  Al exander ' s seven- day t r i al ,  Jur or  10 

appr oached t he bai l i f f  and i nf or med hi m t hat  she knew a woman 

who was seat ed i n t he gal l er y.   The t r i al  j udge t hen hel d an on-

t he- r ecor d meet i ng i n hi s chamber s wi t h t he j ur or .   The 

pr osecut or  and bot h of  Al exander ' s at t or neys wer e pr esent  as 

wel l .   At  t he out set  of  t he gat her i ng,  t he c i r cui t  cour t  asked 

Al exander ' s counsel  i f  she woul d be wi l l i ng t o " wai ve t he 

appear ance of  Mr .  Al exander  f or  pur poses of  t hi s?"   The at t or ney 

r epl i ed,  " We do. " 3    

¶8 The cour t  pr oceeded t o ask t he j ur or  how she knew t he 

woman i n t he gal l er y.   Jur or  10 i dent i f i ed t he woman as 

" Moni que, "  and sai d t hat  " [ s] he' s an ol d f r i end of  t he f ami l y.   

                                                 
3 Al exander  had t wo at t or neys r epr esent i ng hi m at  hi s t r i al .   

To avoi d unnecessar y conf usi on and f or  t he sake of  br evi t y,  we 
wi l l  r ef er  t o t hem as " counsel "  wher e appr opr i at e.    
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We gr ew up t oget her . "   As Jur or  10 f ur t her  el abor at ed,  Moni que 

" went  t o school  wi t h my si st er  .  .  .  .   [ S] he' s r eal l y my 

si st er ' s f r i end. "   However ,  due t o a f al l i ng out  bet ween Moni que 

and Jur or  10' s s i st er ,  Jur or  10 had not  seen Moni que i n s i x 

mont hs.   Fi nal l y ,  Jur or  10 st at ed t hat  she di d not  know what  

Moni que' s connect i on t o t he case was.    

¶9 Af t er  Jur or  10 l ef t  chamber s,  t he cour t  was i nf or med 

t hat  Moni que had a chi l d wi t h Al exander .   Counsel  f or  Al exander  

ar gued t hat  t hi s f act  was not  a pr obl em,  as Jur or  10 " doesn' t  

have any i dea why Moni que i s even her e.   So i f  she doesn' t  know 

anyt hi ng about  i t ,  t her e' s no r el at i onshi p and no pr ej udi ce and 

no bi as and no not hi ng. "   The pr osecut or ,  t hough,  ar gued t hat  i t  

woul d be " danger ous t o keep her  on t he j ur y"  because she mi ght  

di scover  t he connect i on bet ween Moni que and Al exander .   The 

cour t  t hen or der ed Al exander ' s at t or neys t o t al k t o t hei r  c l i ent  

about  hi s r el at i onshi p wi t h Moni que and hi s knowl edge of  Jur or  

10' s connect i on wi t h Moni que.   Af t er  an of f - t he- r ecor d 

di scussi on wi t h t hei r  c l i ent ,  counsel  f or  Al exander  conf i r med 

t hat  Moni que " i s,  i n f act ,  hi s baby' s momma.   But  he has not  

seen her  i n s i xt een mont hs.   He' s not  c l ose t o her .   [ And he]  

does not  know t he j ur or .   He' s never  seen her  bef or e. "    

¶10 The cour t  put  of f  t he deci s i on on whet her  t o r emove 

Jur or  10 and pr oceeded t o addr ess anot her  pot ent i al  j ur or  bi as 

i ssue t hat  ar ose t hat  day.   The def ense had j ust  cal l ed a 

wi t ness named Jesse Sawyer  t o di sput e t he st at ement  of  one of  

t he St at e' s wi t nesses who t est i f i ed t hat  Al exander  gave t he 

mur der  weapon t o Sawyer  t o hi de.   Af t er  Sawyer  f i ni shed hi s 
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t est i mony t hat  day,  Jur or  33 t ol d t he bai l i f f  t hat  he knew 

Sawyer .   The c i r cui t  cour t ,  r epeat i ng t he pr ocess i t  used 

ear l i er ,  i nvi t ed t he at t or neys and Jur or  33 i nt o chamber s t o 

i nqui r e on t he r ecor d as t o t he j ur or ' s r el at i onshi p wi t h t he 

wi t ness.   Upon i nqui r y f r om t he cour t ,  Jur or  33 descr i bed hi s 

r el at i onshi p wi t h Sawyer  as one based on a mut ual  i nt er est  i n 

Har l ey- Davi dson mot or cycl es.   Sawyer  does cust om wor k on t he 

mot or cycl es,  Jur or  33 cont i nued,  and Jur or  33 woul d " go by hi s 

house because I ' m i nt er est ed i n how he does t he bi kes because I  

want  t o pur chase me a Har l ey- Davi dson.   I  want ed hi m t o do some 

wor k on my bi ke. "   Jur or  33 f ur t her  st at ed t hat  he had known 

Sawyer  f or  t hr ee year s,  and had seen hi m r ecent l y at  a par t y and 

at  a Har l ey- Davi dson event .   Jur or  33 di d not ,  however ,  consi der  

Sawyer  a per sonal  f r i end,  but  r at her  an acquai nt ance he woul d go 

t o i f  he needed wor k done on hi s mot or cycl e.    

¶11 Fol l owi ng Jur or  33' s depar t ur e f r om chamber s,  t he 

j udge asked each si de t o st at e a posi t i on on whet her  he needed 

t o be r emoved.   Def ense counsel  ar gued agai nst  r emoval ,  whi l e 

t he pr osecut or  equi vocat ed:  " I ' m uncomf or t abl e wi t h any j ur or  

knowi ng a wi t ness .  .  .  .   [ B] ut  I ' m not  aski ng t hat  he be 

st r uck at  t hi s t i me,  and I  r eser ve.   I f  we make i t  t o t he end 

wi t h 14 [ j ur or s] ,  I  don' t  know what  I  woul d do at  t hat  poi nt . " 4  

The cour t  t hen deci ded i t  woul d wai t  unt i l  t he concl usi on of  

                                                 
4 Four t een j ur or s  wer e sel ect ed so t hat  t wo coul d be 

desi gnat ed as al t er nat es.   I f  at  t he end of  t he t r i al  al l  14 
j ur or s st i l l  r emai ned,  t he c i r cui t  cour t  pl anned t o r andoml y 
pi ck t wo t o be r emoved bef or e del i ber at i ons.      
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Al exander ' s t r i al  t o det er mi ne whet her  i t  had t o r emove ei t her  

j ur or .    

¶12 Af t er  a weekend br eak,  t he t r i al  r esumed f or  c l osi ng 

ar gument s.   That  mor ni ng,  however ,  Jur or  10 cal l ed anot her  j ur or  

t o r epor t  t hat  she woul d not  be abl e t o make i t  t o cour t  t hat  

day because her  boyf r i end had been i n a car  acci dent .   Jur or  10 

subsequent l y ar r i ved,  and t he j udge deci ded t o conduct  anot her  

i n- chamber s di scussi on wi t h her  t o ask her  about  t he car  

acci dent  and t o f ur t her  i nqui r e i nt o any pot ent i al  bi as 

r esul t i ng f r om her  r el at i onshi p wi t h Moni que.   Once agai n t he 

l awyer s——but  not  Al exander ——wer e pr esent .    

¶13 When asked by t he cour t  whet her  she coul d be i mpar t i al  

i n l i ght  of  her  r el at i onshi p wi t h Moni que,  Jur or  10 r epl i ed,  " I  

def i ni t el y can .  .  .  .   I  don' t  t al k t o her  at  al l .   I t  doesn' t  

bot her  me.   I ' l l  be abl e t o go ahead and di r ect l y have my own 

deci s i on. "   The pr osecut or  asked her  why she r epor t ed her  

r el at i onshi p wi t h Moni que t o t he bai l i f f  and Jur or  10 r epl i ed,  

" I  f el t  i t  was ver y i mpor t ant  because I  di dn' t  know i f  she was 

goi ng t o t r y t o r et al i at e and t r y t o cont act  me and ask me about  

some t hi ngs [ about  t he case]  or  not . "   And i n r esponse t o 

f ur t her  quest i ons f r om t he pr osecut or ,  Jur or  10 sai d she t hought  

Moni que was somehow connect ed t o Al exander ' s mur der  t r i al .    

¶14 The ci r cui t  cour t ,  poi nt i ng t o Jur or  10' s concer n t hat  

Moni que mi ght  " r et al i at e"  agai nst  her ,  st r uck her  f r om t he j ur y.   

Def ense counsel  not ed her  obj ect i on on t he r ecor d,  and t he 

di scussi on moved t o Jur or  33.   The St at e r equest ed r emoval  and 

Al exander ' s at t or ney obj ect ed,  st at i ng t hat  " I  don' t  t hi nk 
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t her e' s any basi s on t hi s r ecor d f or  hi m t o be st r uck f or  

cause. "   The cour t  s i ded wi t h t he pr osecut i on and r emoved Jur or  

33 f or  cause based on hi s r el at i onshi p wi t h t he def ense' s  

wi t ness.    

¶15 Al exander  was f ound gui l t y of  f i r st - degr ee i nt ent i onal  

homi ci de and possessi on of  a f i r ear m by a f el on.   He 

subsequent l y f i l ed a mot i on f or  post convi ct i on r el i ef ,  ar gui ng 

t hat  he had a const i t ut i onal  and st at ut or y r i ght  t o be pr esent  

when t he cour t  quest i oned Jur or s 10 and 33. 5  Accor di ng t o t he 

mot i on,  t he c i r cui t  cour t ' s  i n- chamber s di scussi ons wi t h t he 

j ur or s v i ol at ed hi s due- pr ocess r i ght s and hi s r i ght  t o a f ai r  

and i mpar t i al  j ur y.   See U. S.  Const .  amends.  VI ,  and XI V,  § 1;  

Wi s.  Const .  ar t .  I ,  § 7.   As f or  t he st at ut or y v i ol at i on,  

Al exander  poi nt ed t o Wi s.  St at .  § 971. 04( 1) ( c) ,  whi ch pr ovi des 

t hat  " t he def endant  shal l  be pr esent  .  .  .  [ d] ur i ng voi r  di r e of  

t he t r i al  j ur y. "   The ci r cui t  cour t  deni ed t he mot i on,  r easoni ng 

t hat  because t he i n- chamber s conver sat i ons wer e not  par t  of  t he 

j ur y- sel ect i on pr ocess,  Al exander ' s const i t ut i onal  and st at ut or y 

r i ght s wer e not  v i ol at ed.    

¶16 Al exander  appeal ed and t he cour t  of  appeal s af f i r med 

i n an unpubl i shed opi ni on.   St at e v.  Al exander ,  No.  2011AP394-

CR,  unpubl i shed sl i p.  op.  ( Wi s.  Ct .  App.  May 8,  2012) .   The 

cour t  of  appeal s  concl uded t hat  because t he i n- chamber s meet i ngs 

wi t h t he j ur or s occur r ed af t er  voi r  di r e,  t hey wer e per mi ssi bl e,  

                                                 
5 Al exander  r ai sed ot her  i ssues whi ch ar e not  ger mane t o 

t hi s appeal .    
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f or  Al exander ' s  at t or ney " was ent i t l ed t o make t he st r at egi c 

deci s i on t o wai ve Al exander ' s pr esence at  t he i n- chamber s 

meet i ngs wi t h t he j ur or s. "   I d. ,  ¶17 ( c i t at i on omi t t ed) .    

¶17 We gr ant ed Al exander ' s pet i t i on f or  r evi ew and now 

af f i r m hi s convi ct i on,  al t hough on di f f er ent  gr ounds t han t he 

cour t  of  appeal s.    

I I .  STANDARD OF REVI EW 

¶18 Thi s case r equi r es us t o det er mi ne whet her  Al exander  

had a const i t ut i onal  or  st at ut or y r i ght  t o be pr esent  dur i ng t he 

cour t ' s  i n- chamber s di scussi ons wi t h t he t wo j ur or s.   The 

i nt er pr et at i on and appl i cat i on of  const i t ut i onal  and st at ut or y 

pr ovi s i ons ar e quest i ons of  l aw t hat  we r evi ew de novo.   St at e 

v.  Hamdan,  2003 WI  113,  ¶19,  264 Wi s.  2d 433,  665 N. W. 2d 785.      

I I I .  DI SCUSSI ON 

¶19 We concl ude t hat  on t he f act s of  t hi s case,  Al exander  

was not  deni ed a f ai r  and j ust  hear i ng by v i r t ue of  hi s absence 

f r om t he ci r cui t  cour t ' s  separ at e i n- chamber s di scussi ons wi t h 

t wo j ur or s.   Mor eover ,  we hol d t hat  Al exander  di d not  have a 

st at ut or y r i ght  t o at t end t he di scussi ons under  Wi s.  St at .  

§ 971. 04( 1) ( c)  because r emoval  of  t he j ur or s  di d not  occur  

dur i ng voi r  di r e.          

A.  Al exander ' s Absence Fr om t he I n- Chamber s Hear i ngs Di d 

Not  Vi ol at e Hi s Const i t ut i onal  Ri ght  t o be Pr esent  at  Tr i al     

1.  Appl i cabl e Const i t ut i onal  Pr ovi s i ons 

¶20 Bot h t he Uni t ed St at es and Wi sconsi n Const i t ut i ons 

cont ai n a r i ght  t o due pr ocess.   The Four t eent h Amendment  t o t he 

Uni t ed St at es Const i t ut i on pr event s a st at e f r om depr i v i ng " any 
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per son of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due pr ocess of  

l aw, "  whi l e Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on 

r eads:   " No per son may be hel d t o answer  f or  a cr i mi nal  of f ense 

wi t hout  due pr ocess of  l aw .  .  .  . "   Due pr ocess guar ant ees a 

def endant  " t he r i ght  t o be pr esent  at  any st age of  t he cr i mi nal  

pr oceedi ng t hat  i s cr i t i cal  t o i t s out come i f  hi s pr esence woul d 

cont r i but e t o t he f ai r ness of  t he pr ocedur e. " 6  St i ncer ,  482 U. S.  

at  745.   

¶21 A cr i mi nal  def endant ' s r i ght  t o an i mpar t i al  j ur y,  on 

t he ot her  hand,  f l ows f r om t he Si xt h Amendment  t o t he U. S.  

Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on.   St at e v.  Mendoza,  227 Wi s.  2d 838,  847,  596 

N. W. 2d 736 ( 1999) .   The Si xt h Amendment ,  i n r el evant  par t ,  

st at es:   " I n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  enj oy 

t he r i ght  t o a speedy and publ i c t r i al ,  by an i mpar t i al  j ur y of  

t he St at e and di st r i ct  wher ei n t he cr i me shal l  have been 

commi t t ed .  .  .  . "   Si mi l ar l y,  Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on pr ovi des:   " I n al l  cr i mi nal  pr osecut i ons 

t he accused shal l  enj oy t he r i ght  .  .  .  i n pr osecut i ons by 

i ndi ct ment ,  or  i nf or mat i on,  t o a speedy publ i c t r i al  by an 

i mpar t i al  j ur y of  t he count y or  di st r i ct  wher ei n t he of f ense 

                                                 
6 A def endant ' s r i ght  t o be pr esent  at  hi s t r i al  i s  al so 

r oot ed i n t he Si xt h Amendment ' s Conf r ont at i on Cl ause.   Uni t ed 
St at es v.  Gagnon,  470 U. S.  522,  526 ( 1985)  ( per  cur i am) .   But  i n 
a s i t uat i on ( such as t he one at  i ssue i n t hi s case)  wher e t he 
def endant  i s not  conf r ont i ng wi t nesses or  evi dence agai nst  hi m,  
t he r i ght  i s  l ocat ed i n t he Due Pr ocess Cl ause of  t he Four t eent h 
Amendment .   Kent ucky v.  St i ncer ,  482 U. S.  730,  745 ( 1987) ;  
Uni t ed St at es v.  McCoy,  8 F. 3d 495,  496 ( 7t h Ci r .  1993) .    
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shal l  have been commi t t ed .  .  .  . "   When " t he l anguage of  [ a]  

pr ovi s i on i n t he st at e const i t ut i on i s v i r t ual l y i dent i cal  t o 

t hat  of  t he f eder al  pr ovi s i on or  wher e no di f f er ence i n i nt ent  

i s di scer ni bl e,  Wi sconsi n cour t s have nor mal l y const r ued t he 

st at e const i t ut i on consi st ent  wi t h t he Uni t ed St at es Supr eme 

Cour t ' s  const r uct i on of  t he f eder al  const i t ut i on. "   St at e v.  

Agnel l o,  226 Wi s.  2d 164,  180,  593 N. W. 2d 427 ( 1999)  ( i nt er nal  

quot at i on mar ks and ci t at i ons omi t t ed) ;  see al so St at e v.  

Schaef er ,  2008 WI  25,  ¶62,  308 Wi s.  2d 279,  746 N. W. 2d 457 

( det er mi ni ng t hat  t he compul sor y- pr ocess cl auses i n t he Si xt h 

Amendment  and Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on 

ar e cognat e pr ovi s i ons) .   Wi sconsi n cour t s may al so l ook f or  

gui dance f r om l ower  f eder al  cour t s i n i nt er pr et i ng cognat e 

const i t ut i onal  pr ovi s i ons. 7  See Rao v.  WMA Secs. ,  I nc. ,  2008 WI  

73,  ¶¶47- 50,  310 Wi s.  2d 623,  752 N. W. 2d 220.  

2.  Al exander ' s Ri ght  t o be Pr esent  at  Tr i al  Was Not  

Vi ol at ed 

¶22 An accused has a const i t ut i onal  r i ght  " t o be pr esent  

dur i ng hi s t r i al ,  and hi s r i ght  t o be pr esent  at  t he t r i al  

i ncl udes t he r i ght  t o be pr esent  at  pr oceedi ngs bef or e t r i al  at  

                                                 
7 " Cognat e pr ovi s i on"  r ef er s t o t he par t s of  a st at e 

const i t ut i on t hat  ar e model ed on t he f eder al  Bi l l  of  Ri ght s.   
St anl ey E.  Adel man,  Towar ds an I ndependent  St at e Const i t ut i onal  
Jur i spr udence or  How t o Di sagr ee wi t h t he Supr eme Cour t  and How 
Not  To,  2002 Ar k.  L.  Not es 1,  1 ( " St at e const i t ut i ons t ypi cal l y 
cont ai n ' cognat e'  pr ovi s i ons whi ch ar e based on and wor ded 
si mi l ar l y,  i f  not  i dent i cal l y,  t o t he var i ous guar ant ees of  
l i ber t y cont ai ned i n t he Bi l l  of  Ri ght s of  t he Uni t ed St at es 
Const i t ut i on. " )  ( f oot not e omi t t ed) .      
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whi ch i mpor t ant  st eps i n a cr i mi nal  pr osecut i on ar e of t en 

t aken. "   Ler oux v.  St at e,  58 Wi s.  2d 671,  689,  207 N. W. 2d 589 

( 1973)  ( emphasi s added)  ( c i t at i on omi t t ed) .   As f or  conf er ences 

dur i ng t he t r i al ,  we have " r ecommended"  t hat  t hese " r ar el y"  be 

hel d wi t hout  t he def endant  pr esent .   I d.  at  690 ( i nt er nal  

quot at i on mar ks and ci t at i on omi t t ed) .   " However ,  t he pr esence 

of  [ a]  def endant  i s const i t ut i onal l y r equi r ed onl y t o t he ext ent  

a f ai r  and j ust  hear i ng woul d be t hwar t ed by hi s absence.  .  .  .   

The const i t ut i on does not  assur e ' t he pr i v i l ege of  pr esence when 

pr esence woul d be usel ess,  or  t he benef i t  but  a shadow. ' "   I d.  

( quot i ng Snyder  v.  Massachuset t s ,  291 U. S.  97,  106- 07 ( 1934) ) ,  

over r ul ed on ot her  gr ounds by Mal l oy v.  Hogan,  378 U. S.  1 

( 1964) ) .   Fur t her mor e,  " whet her  t he def endant  has a r i ght  t o 

at t end a conf er ence i n chamber s .  .  .  admi t s of  no cat egor i cal  

' yes'  or  ' no'  answer .   A conf er ence i n chamber s mi ght  wel l  

const i t ut e par t  of  t he t r i al  dependi ng upon what  mat t er s ar e 

di scussed or  passed upon.   Li kewi se,  such a conf er ence mi ght  not  

be par t  of  t he t r i al  i n t he sense of  one' s const i t ut i onal  r i ght  

t o be pr esent . "   Ramer ,  40 Wi s.  2d at  84.      

¶23 We acknowl edge t hat  some of  t he l anguage i n our  case 

l aw has been i n t ensi on wi t h t he concept  t hat  a def endant  does 

not  have an absol ut e const i t ut i onal  r i ght  t o at t end ever y i n-

chamber s conf er ence.   For  exampl e,  i n St at e v.  Bur t on,  112 Wi s.  

2d 560,  563,  334 N. W. 2d 263 ( 1983) ,  t he c i r cui t  cour t  

communi cat ed t wi ce wi t h t he j ur y——out si de t he pr esence of  ei t her  

t he pr osecut or  or  def ense counsel ——dur i ng del i ber at i ons.   I d.   

The di scussi ons concer ned t he pr ocess f or  t ur ni ng over  t he 
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seal ed ver di ct  t o t he cour t  as wel l  as schedul i ng di nner  and 

hot el  ar r angement s i n t he event  t he j ur y coul d not  r each a 

ver di ct  by t he end of  t he day.   I d.  at  563- 64.   We hel d t hat  

" communi cat i on bet ween a j udge and a j ur y,  whi l e t he j ur y i s 

del i ber at i ng,  out s i de t he cour t r oom and out si de t he pr esence of  

t he def endant  and def ense counsel  const i t ut es const i t ut i onal  

er r or ,  i f  t he def endant  has not  wai ved t he const i t ut i onal  r i ght  

t o be pr esent . "   I d.  at  570.    

¶24 Thi s hol di ng,  however ,  was i n di r ect  cont r adi ct i on t o 

our  deci s i on j ust  t hr ee year s ear l i er  i n May v.  St at e,  97 Wi s.  

2d 175,  293 N. W. 2d 478 ( 1980) .   I n t hat  case,  dur i ng 

del i ber at i ons t he j ur y asked t he ci r cui t  cour t  t he f ol l owi ng 

quest i on r el at ed t o t he char ged of f ense of  del i ver i ng a 

cont r ol l ed subst ance as a par t y t o a cr i me:   " ' By wi t hdr awi ng 

f r om a conspi r acy has a per son r emoved t hemsel ves ( s i c)  f r om 

ai di ng and abet t i ng t he commi ssi on of  a cr i me?' "   I d.  at  180 

( quot i ng t he j ur y not e)  ( " s i c"  i n or i gi nal ) .   The cour t  answer ed 

t he quest i on " no, "  wi t hout  i nf or mi ng t he def endant  or  hi s 

at t or ney.   I d.   Two i ssues r el at ed t o t hi s i nci dent  wer e r ai sed 

on appeal :  ( 1)  di d t he c i r cui t  cour t  er r  i n answer i ng t he 

quest i on i n t he absence of  counsel ?;  and ( 2)  di d t he c i r cui t  

cour t  er r  i n answer i ng t he quest i on i n t he absence of  t he 

def endant ?  I d.   As t o t he f i r st  quest i on,  we hel d t hat  because 

" t her e was no wai ver  i n t hi s case,  counsel  shoul d have been 

gi ven t he oppor t uni t y t o conf er  wi t h t he cour t  about  t he 

appr opr i at e r esponse t o be gi ven t o t he j ur y ' s  quest i on.   I t  was 

er r or  f or  t he t r i al  cour t  t o answer  t he quest i on wi t hout  
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not i f y i ng counsel . "   I d.  at  183- 84.   On t he second quest i on,  

however ,  we hel d t hat ,  " [ a]  f ai r  and j ust  t r i al  was not  t hwar t ed 

by t he cour t ' s  answer i ng t hat  quest i on out si de t he def endant ' s  

pr esence.   The quest i on posed by t he j ur y deal t  wi t h a quest i on 

of  l aw and t he t r i al  cour t  answer ed i t  cor r ect l y. "   I d.  at  186.   

Addi t i onal l y,  " [ n] ot hi ng t r anspi r ed whi ch was pr ej udi c i al  or  

har mf ul  t o t he def endant ' s cause,  especi al l y i n v i ew of  t he f act  

t hat  t he t r i al  cour t  subsequent l y r er ead t o t he j ur y t he 

i nst r uct i ons concer ni ng par t y t o a cr i me. "   I d.   Al l  t hat  due 

pr ocess and Wi s.  St at .  § 971. 04 r equi r ed was t hat  t he 

def endant ' s at t or ney be pr esent .   I d.  at  185- 88.    

¶25 As Bur t on and May ar e i n conf l i c t ,  we must  over r ul e 

one of  t hem.   We now hol d t hat  May i s mor e soundl y r easoned and 

mor e consi st ent  wi t h t he pr ecedent  of  t hi s cour t  and t hat  of  t he 

U. S.  Supr eme Cour t .   As we have st at ed,  " t he pr esence of  [ a]  

def endant  i s const i t ut i onal l y r equi r ed onl y t o t he ext ent  a f ai r  

and j ust  hear i ng woul d be t hwar t ed by hi s absence .  .  .  .   The 

const i t ut i on does not  assur e ' t he pr i v i l ege of  pr esence when 

pr esence woul d be usel ess,  or  t he benef i t  but  a shadow. ' "   

Ler oux,  58 Wi s.  2d at  690 ( quot i ng Snyder ,  291 U. S.  at  106- 07) .   

Adopt i ng a r equi r ement  t hat  a def endant  must  al ways be pr esent  

whenever  a cour t  speaks wi t h member s of  t he j ur y woul d r ender  

t he above- quot ed l anguage f r om Ler oux meani ngl ess.   Mor e 

i mpor t ant l y,  i t  woul d i mpose an unr easonabl e and unnecessar y 

bur den upon t r i al  j udges,  who woul d be f or ced t o ensur e t he 

pr esence of  def endant s at  meet i ngs wher e t hey had not hi ng t o 

cont r i but e t o t hei r  own cause,  and wher e t hei r  pr esence coul d i n 
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f act  be hi ghl y  count er pr oduct i ve.   The Const i t ut i on does not  

r equi r e cr i mi nal  pr oceedi ngs t o be under mi ned so si gni f i cant l y 

i n t hi s way,  and f or  so l i t t l e benef i t  t o t he def endant .   That  

i s why our  bet t er - r easoned case l aw pr ovi des t hat  whet her  a 

def endant  must  be pr esent  when a cour t  meet s wi t h member s of  t he 

j ur y " admi t s of  no cat egor i cal  ' yes'  or  ' no'  answer . "   Ramer ,  40 

Wi s.  2d at  84.   Al l  t hat  i s  r equi r ed when t he cour t  communi cat es 

wi t h member s of  t he j ur y i s t hat  t he def endant ' s at t or ney be 

pr esent .   See May,  97 Wi s.  2d at  183- 84.    

¶26 Our  car el essness i n Bur t on al so l ed t hi s cour t  ast r ay 

i n St at e v.  Ander son,  2006 WI  77,  291 Wi s.  2d 673,  717 N. W. 2d 

74,  a case Al exander  r el i es on heavi l y.   I n t hat  case,  t he i ssue 

once agai n was t he pr opr i et y of  " t he c i r cui t  cour t ' s  ex par t e 

communi cat i ons wi t h t he j ur y dur i ng del i ber at i ons out si de t he 

pr esence of  t he def endant  and wi t hout  not i ce t o or  consul t at i on 

wi t h t he def endant . "   I d. ,  ¶23.   We began our  anal ysi s on t hi s 

i ssue by quot i ng t he U. S.  Supr eme Cour t  edi ct  t hat  " [ o] ne of  t he 

most  basi c of  t he r i ght s guar ant eed by t he Conf r ont at i on Cl ause 

i s t he accused' s  r i ght  t o be pr esent  i n t he cour t r oom at  ever y 

st age of  hi s t r i al . "   I d. ,  ¶39 ( quot i ng I l l i noi s v.  Al l en,  397 

U. S.  337,  338 ( 1970)  ( al t er at i on i n or i gi nal ) ) .   The 

Conf r ont at i on Cl ause,  however ,  does not  appl y when t he def endant  

i s not  conf r ont i ng wi t nesses or  evi dence agai nst  hi m.   Uni t ed 

St at es v.  McCoy,  8 F. 3d 495,  496 ( 7t h Ci r .  1993) .   As Ander son 

cent er ed on t he def endant ' s r i ght  t o be pr esent  when t he t r i al  

cour t  spoke wi t h t he j ur y dur i ng del i ber at i ons,  i t s  r el i ance 

upon a Conf r ont at i on Cl ause case was i ncor r ect .    
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¶27 We t hen moved t o a di scussi on of  Bur t on and Wi l l i ams 

v.  St at e,  40 Wi s.  2d 154,  161 N. W. 2d 218 ( 1968) ,  and concl uded 

t hat  " an accused has a r i ght  t o be pr esent  whenever  any 

subst ant i ve st ep i s t aken i n t he case. "   Ander son,  291 Wi s.  2d 

673,  ¶42 ( emphasi s added) .   Thi s cour t  never  def i ned 

" subst ant i ve st ep, "  but  nonet hel ess concl uded——i pse di x i t ——t hat  

" [ a]  subst ant i ve st ep i n a t r i al  f or  whi ch an accused has a 

r i ght  t o be pr esent  i ncl udes t he ci r cui t  cour t ' s  communi cat i ons 

wi t h t he j ur y  dur i ng del i ber at i ons. "   I d. ,  ¶43 ( f oot not e 

omi t t ed) .   For  suppor t  of  t hi s st at ement  we ci t ed t o Bur t on and 

a s l ew of  cour t  of  appeal s cases r el y i ng on t hat  deci s i on.   

Ander son,  291 Wi s.  2d 673,  ¶43 n. 20.   At  t he end of  t hat  st r i ng 

c i t e,  t hough,  we t aci t l y  acknowl edged but  di d not  conf r ont  t he 

f act  t hat  May and Bur t on conf l i c t ed.   Ander son,  291 Wi s.  2d 673,  

¶43 n. 20.  

¶28 What  i s mor e,  Ander son never  c i t ed t o Ler oux,  nor  

Ramer ,  whi ch made cl ear  t hat  a def endant  has a due- pr ocess r i ght  

t o be pr esent  at  an i n- chamber s meet i ng onl y i f  hi s absence 

woul d deny hi m a " f ai r  and j ust  hear i ng. "   See Ler oux,  58 Wi s.  

2d at  690;  Ramer ,  40 Wi s.  2d at  85.   Wi t h a s l ei ght  of  i t s  hand,  

Ander son changed what  shoul d have been a f act - speci f i c  due-

pr ocess i nqui r y  ( di d t he communi cat i on bet ween t he j udge and 

j ur y deny t he def endant  a f ai r  and j ust  hear i ng?)  i nt o an 

absol ut e Conf r ont at i on Cl ause r i ght  t o be pr esent  whenever  t he 

t r i al  cour t  speaks wi t h member s of  t he j ur y.   We t hus wi t hdr aw 

al l  l anguage f r om Ander son i nt i mat i ng such a r i ght .   See 291 

Wi s.  2d 673,  ¶¶35- 44.        
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¶29 Feder al  case l aw al so suppor t s our  concl usi on t hat  

Bur t on and Ander son ar e out l i er s.   The U. S.  Supr eme Cour t  has 

sai d t hat  t he " mer e occur r ence of  an ex par t e conver sat i on 

bet ween a t r i al  j udge and a j ur or  does not  const i t ut e a 

depr i vat i on of  any const i t ut i onal  r i ght .   The def ense has no 

const i t ut i onal  r i ght  t o be pr esent  at  ever y i nt er act i on bet ween 

a j udge and j ur or ,  nor  i s t her e a const i t ut i onal  r i ght  t o have a 

cour t  r epor t er  t r anscr i be ever y such communi cat i on. "   Gagnon,  

470 U. S.  at  526 ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .   

And i n a case wher e t he def endant s wer e excl uded f r om a 

conf er ence concer ni ng whet her  t o di smi ss a gr oup of  j ur or s,  t he 

Uni t ed St at es Cour t  of  Appeal s f or  t he Thi r d Ci r cui t  put  i t  

per suasi vel y and succi nct l y:   " I t  i s  c l ear  t hat  t her e i s no 

const i t ut i onal  r i ght  f or  a def endant  t o be pr esent  at  a 

conf er ence i n chamber s concer ni ng di smi ssal  of  a j ur or . "   Uni t ed 

St at es v.  Pr ovenzano,  620 F. 2d 985,  997- 98 ( 3d Ci r .  1980) ;  see 

al so McCoy,  8 F. 3d at  497.   Al l  t hat  t he Const i t ut i on r equi r es 

at  such a conf er ence i s t he pr esence of  def ense counsel .   See 

El l i s  v.  Okl ahoma,  430 F. 2d 1352,  1355 ( 10t h Ci r .  1970) .    

3.  Al exander  Recei ved a Fai r  and Just  Hear i ng 

¶30 Whi l e Al exander  had no aut omat i c const i t ut i onal  r i ght  

t o be pr esent  dur i ng t he ci r cui t  cour t ' s  i n- chamber s di scussi ons 

wi t h Jur or s 10 and 33,  hi s pr esence was r equi r ed " t o t he ext ent  

a f ai r  and j ust  hear i ng woul d be t hwar t ed by hi s absence. "   

Ler oux,  58 Wi s.  2d at  690 ( c i t at i on omi t t ed) .   Fact or s a t r i al  

cour t  may consi der  i n det er mi ni ng whet her  a def endant ' s pr esence 

i s r equi r ed at  an i n- chamber s conf er ence wi t h a j ur or  t o ensur e 
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a " f ai r  and j ust  hear i ng"  i ncl ude whet her  t he def endant  coul d 

meani ngf ul l y par t i c i pat e,  whet her  he woul d gai n anyt hi ng by 

at t endi ng,  and whet her  t he pr esence of  t he def endant  woul d be 

count er pr oduct i ve. 8  See Gagnon,  470 U. S.  at  527.   I n a s i t uat i on 

such as t he pr esent  case,  wher e a j udge i s conduct i ng an i n-

chamber s meet i ng t o det er mi ne whet her  a j ur or  i s bi ased based on 

an account  of  t he j ur or ' s connect i on t o t he case,  t he pr esence 

of  t he def endant  woul d i n no way hel p t o r esol ve t he i ssue and 

may act ual l y hi nder  t he pr oceedi ng.   Ther e was pr esumabl y 

not hi ng Al exander  coul d have cont r i but ed on ei t her  t he subj ect  

of  Jur or  10' s r el at i onshi p wi t h Moni que or  Jur or  33' s 

associ at i on wi t h Sawyer ,  as Al exander  has never  al l eged t hat  he 

was awar e of  t hese connect i ons.   I n f act ,  bot h j ur or s may ver y 

wel l  have been i nt i mi dat ed and det er r ed f r om speaki ng 

f or t hr i ght l y about  t hei r  pot ent i al  bi as wi t h Al exander  seat ed 

onl y a f ew f eet  away.   Cf .  Uni t ed St at es v.  Ber t ol i ,  40 F. 3d 

1384,  1397 ( 3d Ci r .  1994)  ( " [ W] e doubt  whet her  t he j ur or s woul d 

have been as comf or t abl e di scussi ng t hei r  conduct  [ i n chamber s]  

had [ t he def endant ]  been pr esent . " )  ( f oot not e omi t t ed) .   Thi s 

concer n i s par t i cul ar l y acut e i n Jur or  10' s case,  as she was 

expl i c i t l y  af r ai d of  " r et al i at i on"  f r om a woman who t ur ned out  

t o be t he mot her  of  Al exander ' s chi l d.   Addi t i onal l y,  

Al exander ' s at t or neys wer e per mi t t ed t o l eave chamber s t o speak 

wi t h hi m whenever  t hey needed hi s i nput .   Al exander  was t hus not  

                                                 
8 Thi s l i s t  i s  not  exhaust i ve,  as f ut ur e cases wi l l  pr esent  

c i r cui t  cour t s wi t h f act s t hat  cannot  be ant i c i pat ed.    
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deni ed a " f ai r  and j ust  hear i ng"  by v i r t ue of  hi s absence f r om 

t he j udge' s chamber s. 9       

B.  Wi s.  St at .  § 971. 04( 1) ( c)  Does Not  Appl y  

¶31 Al exander  al so asser t s t hat  he had a r i ght  t o be 

pr esent  at  t he i n- chamber s meet i ngs based on Wi s.  St at .  

§ 971. 04( 1) ( c) ,  whi ch mandat es t hat  a def endant  " be 

pr esent  .  .  .   [ d] ur i ng voi r  di r e of  t he t r i al  j ur y. "   " Voi r  

di r e"  i s not  def i ned i n t he st at ut e,  but  Bl ack' s Law Di ct i onar y 

def i nes i t  as " [ a]  pr el i mi nar y exami nat i on of  a pr ospect i ve 

j ur or  by a j udge or  l awyer  t o deci de whet her  t he pr ospect  i s 

qual i f i ed and sui t abl e t o ser ve on a j ur y. "   1710 ( 9t h ed.  2009)  

( emphasi s added) .   Ot her  sour ces def i ne i t  s i mi l ar l y.   See James 

H.  Gol d,  Voi r  Di r e:   Quest i oni ng Pr ospect i ve Jur or s on Thei r  

Wi l l i ngness t o Fol l ow t he Law,  60 I nd.  L. J.  163,  163 ( 1985)  

( " Dur i ng t he pr e- t r i al  j ur y sel ect i on pr ocess known as voi r  

di r e,  cr i mi nal  def endant s of t en seek t o quest i on pr ospect i ve 

j ur or s as t o t hei r  wi l l i ngness and abi l i t y  t o f ol l ow speci f i c  

r ul es of  l aw. " )  ( f oot not e omi t t ed) ;  Rober t  E.  Lar sen,  Navi gat i ng 

t he Feder al  Tr i al ,  § 4: 1 ( 2012 ed. )  ( " Voi r  di r e i s a pr el i mi nar y 

                                                 
9  Rat her  t han gr appl i ng wi t h any of  t he f act or s ar t i cul at ed 

by t he Supr eme Cour t  i n Uni t ed St at es v.  Gagnon,  470 U. S.  522,  
527 ( 1985)  ( per  cur i am)  t o det er mi ne whet her  Al exander  was 
deni ed a f ai r  and j ust  hear i ng,  Just i ce Cr ooks nakedl y asser t s 
t hat  " Al exander ' s pr esence at  t hese conf er ences was cr i t i cal  t o 
t he f ai r ness of  t he pr oceedi ngs. "   Just i ce Cr ooks' s concur r ence,  
¶71.   Just i ce Cr ooks does not  answer  what  Al exander  coul d have 
cont r i but ed t o t he i n- chamber s conf er ences,  nor  does he addr ess 
t he t hr eat  t hat  woul d have been posed t o t he j ur or s '  candor  had 
t hey been f or ced t o di scuss t hei r  pot ent i al  bi as i ssues wi t h an 
accused mur der er  seat ed a f ew f eet  away.   See Gagnon,  470 U. S.  
at  527.      
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exami nat i on of  pot ent i al  j ur or s by a j udge or  l awyer  t o 

det er mi ne whet her  t he pr ospect  i s qual i f i ed and sui t abl e t o 

ser ve on a j ur y. " ) .    Her e,  t he exami nat i on of  Jur or s 10 and 33 

occur r ed dur i ng t he t r i al  and af t er  bot h had been sel ect ed as 

j ur or s.   The i n- chamber s hear i ngs wer e t hus not  par t  of  voi r  

di r e.   The cour t  of  appeal s cases r el i ed on by Al exander  

suppor t i ng t he pr oposi t i on t hat  a def endant  has a r i ght  t o be 

pr esent  dur i ng i n- chamber s voi r  di r e ar e as a r esul t  i napposi t e.   

See St at e v.  Davi d J. K. ,  190 Wi s.  2d 726,  735- 36,  528 N. W. 2d 434 

( Ct .  App.  1994)  ( hol di ng t hat  t he def endant  had a const i t ut i onal  

and st at ut or y r i ght  t o be pr esent  when t he ci r cui t  cour t  

pr i vat el y quest i oned t hr ee j ur or s i n chamber s dur i ng t he mi ddl e 

of  voi r  di r e) ;  see al so St at e v.  Tul l ey,  2001 WI  App 236,  ¶¶6,  

10,  248 Wi s.  2d 505,  635 N. W. 2d 807 ( r eaf f i r mi ng Davi d J. K. ) . 10 

                                                 
10 Wi sconsi n St at .  § 971. 04( 1) ( b)  pr ot ect s a def endant ' s 

r i ght  t o be pr esent  " [ a] t  t r i al . "   Just i ce Cr ooks cont ends t hat  
Al exander  had a r i ght  t o at t end t he i n- chamber s di scussi ons 
pur suant  t o t hat  pr ovi s i on.   Just i ce Cr ooks' s concur r ence,  ¶58.   
However ,  Al exander  di d not  make t hat  ar gument  bef or e t hi s cour t .   
We t her ef or e do not  addr ess t he quest i on.   See St at e v.  Johnson,  
153 Wi s.  2d 121,  124,  449 N. W. 2d 845 ( 1990)  ( " Thi s cour t  wi l l  
not  consi der  t he i ssues r espondent  wi shes t o have consi der ed 
unl ess t hey ar e asser t ed i n t he br i ef  and f ul l y di scussed i n 
t hat  br i ef  t o t hi s cour t . " ) .    
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I V.  CONCLUSI ON 

¶32 We hol d t hat  t he c i r cui t  cour t ' s  deci s i on t o excl ude 

Al exander  f r om t he i n- chamber s meet i ngs wi t h t he j ur or s di d not  

depr i ve Al exander  of  a f ai r  and j ust  hear i ng.   Al exander  woul d 

not  have been abl e t o cont r i but e anyt hi ng t o t he c i r cui t  cour t ' s  

i nqui r y of  t he j ur or s,  and may i n f act  have i nt i mi dat ed t hem i f  

he had been pr esent .   Addi t i onal l y,  bot h of  Al exander ' s 

at t or neys wer e pr esent  at  t he i n- chamber s meet i ngs.   Al exander ' s  

absence t hus di d not  v i ol at e hi s const i t ut i onal  r i ght  t o be 

pr esent  at  hi s t r i al .    

                                                                                                                                                             
Nonet hel ess,  Just i ce Cr ooks consi der s t he i ssue 

suf f i c i ent l y pl ed because Al exander ' s br i ef  her e c i t es t o St at e 
v.  Ander son,  2006 WI  77,  291 Wi s.  2d 673,  717 N. W. 2d 74,  and 
" Ander son consi der s bot h a def endant ' s st at ut or y and 
const i t ut i onal  r i ght  t o be pr esent  ' at  t r i al . ' "   Just i ce 
Cr ooks' s concur r ence,  ¶47.   Tr ue enough.   But  Ander son al so 
consi der ed " whet her  t he c i r cui t  cour t  commi t t ed er r or  by f ai l i ng 
t o make a r ecor d of  or  pr eser ve a r ecor d of  i t s  st at ement s or  
comment s t o t he j ur y r el at i ng t o t he case"  under  Wi s.  St at .  
§ 805. 13,  291 Wi s.  2d 673,  ¶¶77- 78,  and " whet her  t he c i r cui t  
cour t  er r ed by r ef usi ng t he j ur y ' s r equest s t o have t he 
def endant ' s and t he vi ct i m' s i n- cour t  t est i mony r ead t o i t  whi l e 
al l owi ng t he j ur y dur i ng del i ber at i ons t o see and hear  t he 
v i ct i m' s v i deot aped i nt er vi ew. "   I d. ,  ¶82.   Al exander  c i t ed 21 
ot her  cases i n t he same br i ef ,  each of  whi ch pr esent ed separ at e 
i ssues.   I t  woul d be aber r ant  i ndeed t o consi der  an i ssue r ai sed 
because a case ci t ed i n a l i t i gant ' s br i ef  ment i oned t he 
par t i cul ar  i ssue.   Appel l at e cour t s have hi gher  pl eadi ng 
st andar ds t han t hi s.   See Uni t ed St at es v.  Zanni no,  895 F. 2d 1,  
17 ( 1st  Ci r .  1990)  ( " I t  i s  not  enough mer el y t o ment i on a 
possi bl e ar gument  i n t he most  skel et al  way,  l eavi ng t he cour t  t o 
do counsel ' s wor k,  cr eat e t he ossat ur e f or  t he ar gument ,  and put  
f l esh on i t s bones. " ) ;  Ri ver a- Gomez v.  de Cast r o,  843 F. 2d 631,  
635 ( 1st  Ci r .  1988)  ( " Judges ar e not  expect ed t o be mi ndr eader s.   
Consequent l y,  a l i t i gant  has an obl i gat i on t o spel l  out  i t s  
ar gument s squar el y and di st i nct l y .  .  .  ,  or  el se f or ever  hol d 
i t s peace. " )  ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .    
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¶33 We al so hol d t hat  Al exander ' s st at ut or y r i ght  under  

Wi s.  St at .  § 971. 04( 1) ( c)  t o be pr esent  dur i ng voi r  di r e was not  

v i ol at ed.   Voi r  di r e i s a pr el i mi nar y exami nat i on of  whet her  an 

i ndi v i dual  can ser ve on a j ur y.   I n t hi s case,  t he t r i al  had 

al r eady commenced and t he j ur or s  had al r eady been sel ect ed when 

t he bi as i ssue ar ose.   Sect i on 971. 04( 1) ( c)  i s  t hus i nappl i cabl e 

her e.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med. 
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¶34 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

wi t h and j oi n Just i ce Cr ooks'  concur r ence.    

¶35 I  wr i t e separ at el y t o addr ess t he maj or i t y opi ni on' s 

mi sr eadi ng of  Wi s.  St at .  § ( Rul e)  971. 04( 1) ( c) ,  maj or i t y op. ,  

¶¶5,  19,  38,  40,  and t o expl ai n t hat  Wi s.  St at .  § ( Rul e)  

971. 04( 1) ( c)  has t o be r ead t o gi ve a def endant  t he r i ght  t o be 

pr esent  " when t he j ur y i s bei ng sel ect ed. "   Her e i s why.  

¶36 Wi sconsi n St at .  § 971. 04( 1) ( c)  was cr eat ed by t he 

l egi s l at ur e. 1  When cr eat ed,  Wi s.  St at .  § 971. 04( 1) ( c)  r ead as 

f ol l ows:  

971. 04 Def endant  t o be pr esent .  ( 1)  Except  as pr ovi ded 
i n subs.  ( 2)  and ( 3) ,  t he def endant  shal l  be pr esent :  

.  .  .  .  

( c)  At  al l  pr oceedi ngs when t he j ur y i s bei ng sel ect ed 
( emphasi s added) .  

¶37 I n 1997,  i n t he exer ci se of  i t s  r ul e- maki ng power s and 

at  t he r equest  of  t he Judi c i al  Counci l ,  t he Supr eme Cour t  ( by 

Supr eme Cour t  Or der  96- 08,  ef f .  Jul y 1,  1997)  adopt ed numer ous 

pr ovi s i ons r el at i ng t o j ur or  use and management  and amended t he 

l egi s l at i vel y cr eat ed Wi s.  St at .  § ( Rul e)  971. 04( 1) ( c)  t o r ead 

as f ol l ows:  

971. 04 Def endant  t o be pr esent .  ( 1)  Except  as pr ovi ded 
i n subs.  ( 2)  and ( 3) ,  t he def endant  shal l  be pr esent :  

.  .  .  .  

( c)  Dur i ng voi r  di r e of  t he t r i al  j ur y ( emphasi s 
added) .  

                                                 
1 § 63,  ch.  255,  Laws of  1969 ( ef f .  Jul y 1,  1970) .  
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¶38 As a r esul t  of  t he Supr eme Cour t ' s  amendment  of  Wi s.  

St at .  § 971. 04( 1) ( c) ,  a def endant ' s r i ght  t o be pr esent  i s 

st at ed i n t er ms of  " voi r  di r e"  i nst ead of  " when t he j ur y i s 

bei ng sel ect ed. "   " Voi r  di r e"  or di nar i l y  r ef er s t o t he sel ect i on 

of  j ur or s bef or e t r i al .   I f  t he t er m " voi r  di r e"  i s gi ven t hi s 

l i mi t ed meani ng,  t he Cour t ' s  change of  t he l egi s l at i ve l anguage 

cur t ai l ed t he def endant ' s l egi s l at i vel y gr ant ed r i ght  t o be 

pr esent  at  al l  pr oceedi ngs when t he j ur y i s bei ng sel ect ed.   

¶39 Such a cur t ai l ment  of  a def endant ' s l egi s l at i vel y 

gr ant ed r i ght  ar guabl y exceeds t he Cour t ' s  power s.   The Supr eme 

Cour t  may not  pr omul gat e r ul es t hat  " abr i dge,  enl ar ge or  modi f y 

t he subst ant i ve r i ght s of  any l i t i gant . "   Wi s.  St at .  

§ 751. 12( 1) .  

¶40 Fur t her mor e,  i t  i s  obvi ous t hat  t he Cour t  di d not  

i nt end t he r ul e t o modi f y a def endant ' s subst ant i ve r i ght s. 2  I n 

changi ng t he l anguage of  Wi s.  St at .  § 971. 04( 1) ( c) ,  t he cour t  

di d not  have i n mi nd a pr oceedi ng i n whi ch a chal l enge i s made 

t o a j ur or  mi d- t r i al ,  as i n t he pr esent  case;  such a chal l enge 

i s not  a usual  occur r ence.   

¶41 That  t he Supr eme Cour t  ( and t he Judi c i al  Counci l ,  

whi ch pet i t i oned f or  t he change)  di d not  mean t o l i mi t  a 

def endant ' s r i ght s i s c l ear l y evi denced i n t he Judi c i al  Counci l  

Not e appended t o Supr eme Cour t  Or der  96- 08.    

                                                 
2 The cour t  of  appeal s st at ed t hat  i t  " per cei ve[ d]  no 

subst ant i ve change i n t he st at ut e"  as a r esul t  of  t he r ul e 
modi f i cat i on.   St at e v.  Har r i s,  229 Wi s.  2d 832,  839 n. 3,  601 
N. W. 2d 682 ( Ct .  App.  1999) .  
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¶42 The Judi c i al  Counci l ' s  pr oposed change i n t he l anguage 

of  Wi s.  St at .  § 971. 04( 1) ( c)  expl ai ns t hat  t he change was meant  

t o c l ar i f y t hat  a def endant  has a r i ght  t o be pr esent  onl y when 

" t he j ur or s t hemsel ves wer e pr esent "  and not  dur i ng t he i ni t i al  

sel ect i on of  names f r om l i st s,  whi ch or di nar i l y  occur s bef or e 

t he def endant  i s char ged or  t he t r i al  j ur y i s sel ect ed.  3     

¶43 I n l i ght  of  t he l egi s l at i vel y  cr eat ed r i ght  of  a 

def endant  t o be pr esent  at  al l  pr oceedi ngs when t he j ur y i s 

bei ng sel ect ed and t he r eason pr of f er ed by t he Judi c i al  Counci l  

f or  t he change of  l anguage i n Wi s.  St at .  § 971. 04( 1) ( c)  pr oposed 

t o t he Cour t ,  I  concl ude t hat  t he l anguage of  Wi s.  St at .  

§ ( Rul e)  971. 04( 1) ( c)  ( i ncor por at i ng t he Supr eme Cour t  r ul e)  has 

t o be i nt er pr et ed t o have t he same meani ng as t he l egi s l at i vel y 

cr eat ed r i ght  of  a def endant  t o be pr esent  at  al l  pr oceedi ngs 

when t he j ur y i s bei ng sel ect ed.     

¶44 I n- chamber s pr oceedi ngs wi t h j ur or s pr esent  t o 

det er mi ne whi ch j ur or s wi l l  cont i nue t o ser ve on t he j ur y,  l i ke 

t he one i n t he i nst ant  case,  ar e pr oceedi ngs dur i ng whi ch t he 

j ur y i s bei ng sel ect ed;  i n my opi ni on,  t he def endant  had a 

st at ut or y r i ght  t o be pr esent .   

                                                 
3 Judi c i al  Counci l  Not e,  1996,  Wi s.  St at .  § 971. 04:   

Thi s st at ut e [ sub.  ( 1) ( c) ]  def i nes t he pr oceedi ngs at  
whi ch a cr i mi nal  def endant  has t he r i ght  t o be 
pr esent .   The pr i or  st at ut e' s [ sub.  ( 1) ( c) ]  r ef er ence 
t o " al l  pr oceedi ngs when t he j ur y i s bei ng sel ect ed"  
was pr obabl y i nt ended t o i ncl ude onl y t hose at  whi ch 
t he j ur or s t hemsel ves wer e pr esent ,  not  t he sel ect i on 
of  names f r om l i st s whi ch occur s at  sever al  s t ages 
bef or e t he def endant  i s char ged or  t he t r i al  j ur y 
pi cked.  
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¶45 Wi t h t hi s expl i cat i on of  Wi s.  St at .  § ( Rul e)  

971. 04( 1) ( c) ,  I  j oi n Just i ce Cr ooks'  concur r i ng opi ni on. 4   

 

                                                 
4 I  concur  i n t he mandat e because her e t he def endant  chose 

t o wai ve hi s r i ght  ( t hr ough counsel  and hi s own act i ons)  t o be 
pr esent  when t he j ur y was bei ng sel ect ed dur i ng t r i al .   Wi s.  
St at .  § 971. 04( 3) .   The i nst ant  case does not  pr esent  t he 
s i t uat i on i n whi ch a def endant  vol unt ar i l y  absent s hi msel f  
dur i ng j ur y sel ect i on bef or e t r i al .   For  a di scussi on of  t hi s 
i ssue t hat  i s not  pr esent ed i n t he i nst ant  case,  see St at e v.  
Koopmans,  210 Wi s.  2d 670,  678- 79,  563 N. W. 2d 528 ( 1997) ;  St at e 
v.  Har r i s,  229 Wi s.  2d 832,  601 N. W. 2d 682 ( Ct .  App.  1999) ;  
St at e v.  Dwyer ,  181 Wi s.  2d 826,  512 N. W. 2d 233 ( Ct .  App.  1994) .  
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¶46 N.  PATRI CK CROOKS,  J.    (concurring).  Al exander  had 

bot h a st at ut or y and a const i t ut i onal  r i ght  t o be pr esent  at  

each of  t he i n- chamber s conf er ences t hat  occur r ed wi t h s i t t i ng 

j ur or s dur i ng hi s t r i al  f or  t he pur pose of  det er mi ni ng t he 

composi t i on of  t he j ur y.   Hi s r i ght s wer e wai ved f or  hi m by hi s 

counsel  and by hi s own act i ons i n vol unt ar i l y  absent i ng hi msel f .   

The Wi sconsi n l egi s l at ur e gave hi m t he st at ut or y r i ght  t o be 

pr esent  " at  t r i al , " 1 and t he i n- chamber s conf er ences i n quest i on 

c l ear l y occur r ed " at  t r i al . "   Addi t i onal l y,  Al exander  had a 

const i t ut i onal  r i ght  of  due pr ocess t o be pr esent  at  t he i n-

chamber s conf er ences because t he ci r cumst ances of  t hi s case put  

i t  i nt o t he cat egor y of  cases wher e " a f ai r  and j ust  hear i ng 

woul d be t hwar t ed by hi s absence. " 2  

¶47 I  wr i t e separ at el y t o addr ess a st at ut or y r equi r ement  

t hat  ent i t l es a def endant  t o be pr esent  i n a j udge' s chamber s 

when t he j udge communi cat es wi t h member s of  t he j ur y wher e,  as 

i n t hi s case,  t hat  communi cat i on i s par t  of  a det er mi nat i on of  

whi ch j ur or s wi l l  cont i nue t o ser ve on t he j ur y.   I t  woul d seem 

di s i ngenuous f or  t he cour t  not  t o consi der  Wi s.  St at .  

§ 971. 04( 1) ( b)  when di scussi ng whet her  Al exander  has a st at ut or y 

r i ght  t o be pr esent  at  t he i n- chamber s conf er ences at  i ssue 

                                                 
1 Wi s.  St at .  § 971. 04( 1) ( b) .   Al l  c i t at i ons t o t he Wi sconsi n 

St at ut es r ef er ence t he 2011- 2012 ver si on.   

2 Snyder  v.  Massachuset t s,  291 U. S.  97,  108 ( 1934) ,  
over r ul ed on ot her  gr ounds by Mal l oy v.  Hogan,  378 U. S.  1 
( 1964) .  
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under  Sect i on 971. 04.   Counsel  f or  Al exander  r el i ed on St at e v.  

Ander son,  2006 WI  77,  291 Wi s.  2d 673,  717 N. W. 2d 74,  i n bot h 

hi s br i ef  and at  or al  ar gument .   Ander son consi der s bot h a 

def endant ' s st at ut or y and const i t ut i onal  r i ght  t o be pr esent  " at  

t r i al . "   

¶48 The st at ut e at  i ssue t oday i s not  compl i cat ed;  i t  

s i mpl y pr ovi des a def endant  wi t h t he r i ght  t o be pr esent  at  

t r i al .   I n f act ,  t he St at e agr eed t hat  t he i n- chamber s 

di scussi ons i n quest i on happened " at  t r i al . "   The def i ni t i on of  

what  const i t ut es " at  t r i al "  i s  set t l ed and uncont r over si al ,  and 

i t  cer t ai nl y encompasses t he i n- chamber s conf er ences at  i ssue i n 

t hi s case.    

¶49 The maj or i t y er r s i n concl udi ng t hat  Al exander  had no 

const i t ut i onal  r i ght  t o be pr esent  at  t he i n- chamber s 

conf er ences at  i ssue.   I n doi ng so,  i t  abandons pr i nci pl es 

ar t i cul at ed i n St at e v.  Ander son, 3 whi ch i s a l ongst andi ng,  wel l -

r easoned pr ecedent  f r om t hi s cour t .   An i n- chamber s conf er ence 

t hat  deal s wi t h t he abi l i t y  of  swor n j ur or s t o cont i nue t o ser ve 

on t he j ur y i s an exceedi ngl y i mpor t ant  occur r ence i n a cr i mi nal  

t r i al ,  and a def endant ' s absence f r om i t  coul d f r ust r at e hi s or  

her  abi l i t y  t o have a f ai r  and j ust  hear i ng.   Ther ef or e,  I  woul d 

hol d t hat  Al exander  had a const i t ut i onal  due pr ocess r i ght  t o be 

pr esent  at  t he i n- chamber s conf er ences at  i ssue.  

¶50 Even t hough Al exander  had bot h a st at ut or y and 

const i t ut i onal  r i ght  t o be pr esent  at  al l  of  t he i n- chamber s 

                                                 
3 St at e v.  Ander son,  2006 WI  77,  291 Wi s.  2d 673,  717 N. W. 2d 

74.  
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di scussi ons concer ni ng an i ndi v i dual  j ur or ' s abi l i t y  t o r emai n 

on t he j ur y,  he chose t o wai ve t hose r i ght s t hr ough counsel  and 

t hr ough hi s own act i ons.   Ther ef or e,  t he cour t  of  appeal s 

cor r ect l y deni ed Al exander ' s mot i on f or  a new t r i al ,  and I  

r espect f ul l y concur .  

I .  ALEXANDER' S STATUTORY RI GHT 

¶51 Wi sconsi n St at .  § 971. 04 pr ovi des a def endant  t he 

r i ght  t o be pr esent  dur i ng cer t ai n enumer at ed pr oceedi ngs,  at  

t r i al ,  and at  sent enci ng. 4  Thi s st at ut or y r i ght  c l ear l y i ncl udes 

a r i ght  t o be pr esent  at  t r i al  and at  voi r  di r e.   

                                                 
4 Wi s.  St at .  § 971. 04 pr ovi des:  

 ( 1)  Except  as pr ovi ded i n subs.  ( 2)  and ( 3) ,  t he def endant  
shal l  be pr esent :   

( a)  At  t he ar r ai gnment ;  

( b)  At  t r i al ;  

( c)  Dur i ng voi r  di r e of  t he t r i al  j ur y;  

( d)  At  any evi dent i ar y hear i ng;  

( e)  At  any vi ew by t he j ur y;  

( f )  When t he j ur y r et ur ns i t s ver di ct ;  

( g)  At  t he pr onouncement  of  j udgment  and t he i mposi t i on of  
 sent ence;  

( h)  At  any ot her  pr oceedi ng when or der ed by t he cour t .  

 ( 2)  A def endant  char ged wi t h a mi sdemeanor  may aut hor i ze 
hi s or  her  at t or ney i n wr i t i ng t o act  on hi s  or  her  behal f  i n 
any manner ,  wi t h l eave of  t he cour t ,  and be excused f r om 
at t endance at  any or  al l  pr oceedi ngs.  
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¶52 We have i nt er pr et ed t he l anguage i n Wi s.  St at .  

§ 971. 04 and expl i c i t l y  hel d t hat  t he st at ut e pr ovi des a 

def endant  wi t h enumer at ed st at ut or y r i ght s and f ur t her  expl ai ns 

when a def endant  may vol unt ar i l y  absent  hi msel f  or  her sel f .  

St at e v.  Koopmans,  210 Wi s.  2d 670,  679,  563 N. W. 2d 528 ( 1997) .   

I n Koopmans,  t he cour t  concl uded t hat  t he use of  " shal l "  i n t he 

st at ut or y l anguage means " mandat or y"  unl ess one of  t he st at ut or y  

except i ons f ound i n Sect i on 971. 04( 2) - ( 3)  appl i es. 5  I n ot her  

                                                                                                                                                             
( 3)  I f  t he def endant  i s pr esent  at  t he begi nni ng of  t he 

t r i al  and t her eaf t er ,  dur i ng t he pr ogr ess of  t he t r i al  or  bef or e 
t he ver di ct  of  t he j ur y has been r et ur ned i nt o cour t ,  
vol unt ar i l y  absent s hi msel f  or  her sel f  f r om t he pr esence of  t he 
cour t  wi t hout  l eave of  t he cour t ,  t he t r i al  or  r et ur n of  ver di ct  
of  t he j ur y i n t he case shal l  not  t her eby be post poned or  
del ayed,  but  t he t r i al  or  submi ssi on of  sai d case t o t he j ur y 
f or  ver di ct  and t he r et ur n of  ver di ct  t her eon,  i f  r equi r ed,  
shal l  pr oceed i n al l  r espect s as t hough t he def endant  wer e 
pr esent  i n cour t  at  al l  t i mes.  A def endant  need not  be pr esent  
at  t he pr onouncement  or  ent r y of  an or der  gr ant i ng or  denyi ng 
r el i ef  under  s.  974. 02,  974. 06,  or  974. 07.  I f  t he def endant  i s 
not  pr esent ,  t he t i me f or  appeal  f r om any or der  under  ss.  
974. 02,  974. 06,  and 974. 07 shal l  commence af t er  a copy has been 
ser ved upon t he at t or ney r epr esent i ng t he def endant ,  or  upon t he 
def endant  i f  he or  she appear ed wi t hout  counsel .  Ser vi ce of  such 
an or der  shal l  be compl et e upon mai l i ng.  A def endant  appear i ng 
wi t hout  counsel  shal l  suppl y t he cour t  wi t h hi s or  her  cur r ent  
mai l i ng addr ess.  I f  t he def endant  f ai l s  t o suppl y t he cour t  wi t h 
a cur r ent  and accur at e mai l i ng addr ess,  f ai l ur e t o r ecei ve a 
copy of  t he or der  gr ant i ng or  denyi ng r el i ef  shal l  not  be a 
gr ound f or  t ol l i ng t he t i me i n whi ch an appeal  must  be t aken.  

5  Wi sconsi n St at .  § 971. 04( 2)  pr ovi des an except i on f or  
mi sdemeanor  char ges and i s i nappl i cabl e t o t hi s case.  
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wor ds,  t he use of  " shal l "  i n Sect i on 971. 04 conveys a r i ght  t o a 

def endant  t o be pr esent  at  hi s or  her  t r i al . 6  

¶53  As t he maj or i t y  opi ni on out l i nes,  t he c i r cui t  j udge 

met  wi t h t wo si t t i ng j ur or s separ at el y and i n chamber s t owar d 

t he end of  Al exander ' s t r i al .   Al l  of  t hese conf er ences t ook 

pl ace i n t he pr esence of  t he Assi st ant  Di st r i c t  At t or ney and 

def ense counsel ,  but  Al exander  was not  pr esent  f or  any of  t he 

conf er ences.   I n t he f i r st  i n- chamber s conf er ence,  t he c i r cui t  

j udge quest i oned Jur or  10 about  her  r el at i onshi p wi t h a woman 

t hat  t he j ur or  had r ecogni zed i n t he cour t r oom' s gal l er y.   The 

second i n- chamber s conf er ence i nvol ved Jur or  33.   Af t er  

obser vi ng a par t i cul ar  wi t ness' s  t est i mony,  t hi s  j ur or  i ndi cat ed 

t hat  he and t he wi t ness wer e acquai nt ed.   I n a t hi r d i n- chamber s 

conf er ence,  t he cour t  posed addi t i onal  quest i ons t o j ur or  10 

r egar di ng her  r el at i onshi p wi t h t he woman she knew who had been 

obser vi ng t he t r i al .   Al l  t hr ee of  t he conf er ences occur r ed 

af t er  t he j ur y had been swor n and,  i n f act ,  deal t  wi t h quest i ons  

sur r oundi ng whet her  t he t wo par t i cul ar  s i t t i ng j ur or s coul d 

cont i nue t hei r  j ur y ser vi ce.    

¶54 The separ at e i n- chamber s conf er ences wi t h t wo si t t i ng 

j ur or s at  i ssue t oday cer t ai nl y t ook pl ace dur i ng Al exander ' s 

t r i al .   We have pr evi ousl y def i ned t he meani ng of  t r i al  f or  t he 

pur poses of  Wi s.  St at .  § 971. 04( 1) ( b) .   St at e v.  Ander son,  2006 

                                                 
6 Whet her  Al exander  wai ved hi s r i ght  t o be pr esent  at  t r i al  

ul t i mat el y depends on whet her  he “ vol unt ar i l y  absent [ ed]  
hi msel f ”  f r om hi s t r i al  as per mi t t ed by Wi s.  St at .  § 971. 04( 3) .  
I  am sat i sf i ed t hat  Al exander  di d,  i n f act ,  vol unt ar i l y  absent  
hi msel f  f r om t he i n- chamber s conf er ences at  i ssue her e.   
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WI  77,  ¶42,  291 Wi s.  2d 673,  717 N. W. 2d 74.   I n Ander son,  t he 

cour t  def i ned t r i al  as begi nni ng wi t h " t he commencement  of  j ur y 

sel ect i on"  and goi ng " t hr ough t he f i nal  di schar ge of  t he j ur y 

and at  any t i me an act i on i s t aken af f ect i ng t he accused. "  I d.  

( c i t i ng Wi l l i ams v.  St at e,  40 Wi s.  2d 154,  160,  161 N. W. 2d 218 

( 1968) ) ;  see al so St at e v.  Mi l l er ,  197 Wi s.  2d 518,  521- 22,  541 

N. W. 2d 153 ( Ct .  App.  1995)  ( " [ I ] n a j ur y t r i al ,  ' t he begi nni ng 

of  t he t r i al '  occur s when j eopar dy at t aches;  i . e. ,  ' when t he 

sel ect i on of  t he j ur y has been compl et ed and t he j ur y swor n. ' " )  

and Wi s.  St at .  § 972. 07( 2)  ( expl ai ni ng t hat  j eopar dy at t aches 

" when t he sel ect i on of  t he j ur y has been compl et ed and t he j ur y 

swor n" ) .   These def i ni t i ons var y s l i ght l y,  but  bot h c l ear l y 

compor t  wi t h t he common under st andi ng of  t he meani ng of  a t r i al .   

I n addi t i on,  bot h def i ni t i ons squar el y pl ace t he i n- chamber s 

conf er ences at  i ssue,  whi ch occur r ed af t er  t he j ur y had been 

swor n i n and bef or e t he j ur y had been di schar ged,  as occur r i ng 

dur i ng Al exander ' s t r i al .   Fur t her mor e,  t he St at e' s br i ef  agr eed 

t hat  t he i n- chamber s conf er ences at  i ssue occur r ed " at  t r i al "  

wi t hi n t he meani ng of  Sect i on 971. 04( 1) ( b) .  

¶55 We have never  hel d t hat  Wi s.  St at .  § 971. 04( 1) ( b)  does 

not  or  cannot  encompass ci r cumst ances wher e a c i r cui t  cour t  

communi cat es wi t h i ndi v i dual  member s of  t he j ur y f or  pur poses of  

det er mi ni ng whet her  t hese i ndi v i dual  j ur or s wi l l  r emai n on t he 

j ur y.   I n May v.  St at e,  97 Wi s.  2d 175,  293 N. W. 2d 478 ( 1980) ,  

t hi s cour t  consi der ed whet her  Sect i on 971. 04 r equi r es a 

def endant ' s pr esence f or  t he cour t  t o r espond t o quest i ons posed 

by a del i ber at i ng j ur y.   The j ur y ' s quest i on concer ned t he 
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" wi t hdr awi ng f r om a conspi r acy. "   I d.  at  180.   May hel d t hat  

" t he communi cat i on bet ween t he j udge and j ur y r el at ed t o a 

quest i on of  l aw,  and t her ef or e t he def endant ' s absence at  t he 

t i me of  t he communi cat i on di d not  r esul t  i n a non- compl i ance 

wi t h t he pr ovi s i ons of  sec.  971. 04. "   I d.  at  188.   

¶56 The hol di ng i n May si mpl y pr ovi des t hat  a def endant ' s 

st at ut or y r i ght  t o be pr esent  dur i ng t r i al  does not  ext end t o 

communi cat i ons bet ween a j udge and j ur or  or  j ur y when t hat  

communi cat i on r el at es t o a pur e quest i on of  l aw submi t t ed t o t he 

cour t  by a del i ber at i ng j ur y,  and t hus May i s i nappl i cabl e t o 

t hi s case.   Her e,  t he i n- chamber s conf er ences t hat  occur r ed 

bet ween t he ci r cui t  j udge and t he i ndi v i dual  j ur or s di d not  

r el at e t o a pur e quest i on of  l aw.   Whi l e t he i n- chamber s 

conf er ences at  i ssue i n t hi s case coul d be vi ewed as pr esent i ng 

a mi xed quest i on of  l aw and f act  t o t he c i r cui t  j udge,  t he 

conf er ences di d not  concer n a pur e quest i on of  l aw and di d not  

or i gi nat e f r om t he del i ber at i ng j ur y.   Ther ef or e,  May i s c l ear l y 

not  cont r ol l i ng i n t hi s case.   

¶57 The f act s i n May can be f ur t her  di st i ngui shed f r om t he 

ci r cumst ances of  t hi s case.   As not ed,  i n May t he cour t  appl i ed 

Wi s.  St at .  § 971. 04 t o communi cat i ons bet ween a cour t  and a 

del i ber at i ng j ur y r egar di ng a pur e quest i on of  l aw.   I n 

cont r ast ,  t he case at  hand deal s wi t h t hr ee i n- chamber s 

conf er ences each wi t h an i ndi v i dual  s i t t i ng j ur or  t o consi der  

t he appr opr i at eness of  each such j ur or  cont i nui ng hi s or  her  

j ur y ser vi ce.   The communi cat i ons bet ween t he j udge and t he 

del i ber at i ng j ur y i n May r egar di ng a pur e quest i on of  l aw mer el y 
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r equi r ed t he j udge t o communi cat e a yes or  no answer  t o t he 

j ur y.   I n cont r ast ,  t he i n- chamber s conf er ences at  i ssue t oday 

r el at e t o t he composi t i on of  t he j ur y,  an i ssue of  gr eat  

i mpor t ance t o any def endant .   Communi cat i ons bet ween a j udge and 

j ur or ( s)  t hat  coul d af f ect  t he j ur y ' s composi t i on ar e di st i nct  

f r om communi cat i ons bet ween a j udge and a del i ber at i ng j ur y 

r el at i ng t o a pur e quest i on of  l aw.   These f act ual  di st i nct i ons 

f ur t her  suppor t  t he concl usi on t hat  t he st at ut or y l i mi t at i on 

pr esent ed i n May shoul d not  ext end t o t hi s case.   

¶58 I  agr ee wi t h t he St at e t hat  t he i n- chamber s 

di scussi ons wi t h j ur or s at  i ssue occur r ed " at  t r i al "  f or  

pur poses of  Wi s.  St at .  § 971. 04.   I  woul d t her ef or e hol d t hat  a 

def endant  has a c l ear  st at ut or y r i ght  under  Sect i on 971. 04 t o be 

pr esent  at  i n- chamber s di scussi ons wi t h j ur or s t hat  occur  dur i ng 

t he def endant ' s t r i al  when t hose i n- chamber s conf er ences concer n 

t he appr opr i at eness of  s i t t i ng j ur or s cont i nui ng t hei r  j ur y 

ser vi ce.  

¶59 Whi l e Wi s.  St at .  § 971. 04( 1) ( b)  pr ovi des a def endant  

wi t h a st at ut or y r i ght  t o be pr esent  at  t r i al ,  whi ch encompasses 

al l  of  t he i n- chamber s conf er ences at  i ssue her e,  t her e i s a 

st at ut or y except i on t o t hi s r i ght  t hat  i s  appl i cabl e t o t hi s 

case.  Under  Wi s.  St at .  § 971. 04( 3)  a def endant  may vol unt ar i l y  

absent  hi msel f  or  her sel f  f r om t r i al ,  as l ong as he or  she was 

pr esent  at  t he s t ar t  of  t he t r i al .   Her e,  t he r ecor d i ndi cat es 

t hat  Al exander  di d,  i n f act ,  vol unt ar i l y  absent  hi msel f  f r om al l  

t hr ee i n- chamber s conf er ences.    
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¶60 The r ecor d i ndi cat es t hat  Al exander  knew about  each of  

t he i n- chamber s conf er ences t hat  occur r ed wi t h t he t wo j ur or s.   

I n addi t i on,  t her e i s no i ndi cat i on t hat  Al exander  obj ect ed t o 

bei ng absent  f r om any of  t he conf er ences.   Def ense counsel  

r epr esent ed Al exander  i n each of  t he conf er ences and dur i ng t he 

f i r st  i n- chamber s conf er ence wai ved t he def endant ' s pr esence 

when asked by t he c i r cui t  j udge.   A s i mi l ar  col l oquy bet ween t he 

ci r cui t  j udge and Al exander ' s at t or ney does not  appear  on t he 

r ecor d i n r ef er ence t o ei t her  of  t he ot her  i n- chamber s 

conf er ences;  however ,  t her e i s  no i ndi cat i on t hat  Al exander  

asser t ed hi s r i ght  t o be pr esent  i n t he second or  t hi r d 

conf er ence.    

¶61 The r ecor d i ndi cat es t hat  Al exander ' s at t or ney 

conf er r ed wi t h hi m pr i vat el y i n r ef er ence t o t he i n- chamber s 

conf er ence wi t h Jur or  10.   Addi t i onal l y,  t he r ecor d r ef l ect s 

t hat  Al exander ' s at t or ney i nf or med hi m of  t he i nf or mat i on 

di scussed i n t he f i r st  and second i n- chamber s conf er ences.   

Al t hough t he r ecor d does not  di scl ose Al exander ' s conver sat i ons 

about  t he t hi r d i n- chamber s conf er ence wi t h hi s at t or ney,  t her e 

i s no i ndi cat i on t hat  Al exander  di d anyt hi ng ot her  t han 

vol unt ar i l y  absent  hi msel f  f r om t he t hi r d i n- chamber s 

conf er ence,  j ust  as he had f or  t he pr i or  t wo conf er ences.   

St r ong i nf er ences t o t hat  ef f ect  can pr oper l y be dr awn f r om t he 

f act s of  r ecor d.    

¶62 Al t hough I  woul d hol d t hat  Al exander  had a st at ut or y 

r i ght  t o be pr esent  at  t he i n- chamber s conf er ences t hat  t ook 

pl ace dur i ng hi s t r i al ,  I  bel i eve t he r ecor d demonst r at es t hat  
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Al exander  wai ved hi s st at ut or y r i ght  by vol unt ar i l y  absent i ng 

hi msel f  knowi ng t hat  hi s counsel  woul d be pr esent .  

I I .  ALEXANDER' S CONSTI TUTI ONAL RI GHT 

¶63 As t he maj or i t y opi ni on i ndi cat es,  t he Due Pr ocess 

Cl auses of  t he Four t eent h Amendment  of  t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on bot h pr ovi de a def endant  wi t h a r i ght  t o be pr esent  

at  t r i al .   Maj or i t y op.  ¶20.   The Uni t ed St at es Supr eme Cour t  

has char act er i zed a def endant ' s due pr ocess r i ght  as a r i ght  t o 

be pr esent  at  t r i al  wher e " a f ai r  and j ust  hear i ng woul d be 

t hwar t ed by hi s absence. "   Snyder  v.  Massachuset t s,  291 U. S.  97,  

108 ( 1934) ,  over r ul ed on ot her  gr ounds by Mal l oy v.  Hogan,  378 

U. S.  1 ( 1964) .   I  wr i t e separ at el y t o emphasi ze t hat  an i n-

chamber s conf er ence t hat  deal s wi t h t he abi l i t y  of  swor n j ur or s  

t o cont i nue t o ser ve on t he j ur y i s an exceedi ngl y i mpor t ant  

occur r ence i n a cr i mi nal  t r i al ,  and a def endant ' s absence f r om 

i t  coul d f r ust r at e hi s or  her  abi l i t y  t o have a f ai r  and j ust  

hear i ng.   Ther ef or e,  I  woul d hol d t hat  Al exander  had a 

const i t ut i onal  due pr ocess r i ght  t o be pr esent  at  t he i n-

chamber s conf er ences at  i ssue but  t hat  he ul t i mat el y wai ved t hat  

r i ght .  

¶64    Wi sconsi n case l aw r ecogni zes t hat  a def endant  may 

have a due pr ocess r i ght  t o be pr esent  dur i ng an i n- chamber s 

conf er ence dependi ng on what  i s  di scussed dur i ng t he conf er ence.  

Ramer  v.  St at e,  40 Wi s.  2d 79,  84- 85,  161 N. W. 2d 209 ( 1968) .  I n 

Ramer ,  t hi s cour t  hel d t hat  a def endant ' s due pr ocess r i ght  t o 

be pr esent  at  t r i al  di d not  ext end t o pr oceedi ngs t hat  i nvol ved 
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quest i ons of  l aw because f ai r ness woul d not  be t hwar t ed by a 

def endant ' s absence at  pr oceedi ngs t hat  i nvol ved pur e quest i ons 

of  l aw.   See i d.  at  85;  see al so May,  97 Wi s.  2d at  186 

( pr ovi di ng t hat  a f ai r  and j ust  t r i al  occur r ed even t hough t he 

cour t  answer ed a quest i on of  l aw f r om t he j ur y i n t he 

def endant ' s absence) .   I n doi ng so,  however ,  t hi s cour t  has al so 

st at ed " t hat  conf er ences of  t he cour t  and at t or neys out si de t he 

pr esence of  t he accused shoul d be r ar el y hel d dur i ng t he t r i al . "  

Ramer ,  40 Wi s.  2d at  85 ( emphasi s added) .  

¶65 Her e,  t he i n- chamber s conf er ences di d not  deal  wi t h 

any quest i ons of  l aw.   I nst ead t hese conf er ences per t ai ned t o 

t he appr opr i at eness of  s i t t i ng j ur or s cont i nui ng t o ser ve on t he 

j ur y.   The conf er ences at  i ssue ar e qui t e unl i ke t he quest i ons 

of  l aw t hat  t he cour t  answer ed out si de of  t he def endant ' s 

pr esence i n Ramer  and May.   I  woul d,  consi st ent  wi t h Ander son,  

hol d t hat  a def endant  has a const i t ut i onal  due pr ocess r i ght  t o 

be at  i n- chamber s conf er ences deal i ng wi t h t he cont i nui ng 

ser vi ce of  s i t t i ng j ur y member s t hat  coul d ul t i mat el y af f ect  t he 

composi t i on of  t he j ur y.   These t ypes of  conf er ences coul d 

r esul t  i n an unj ust  or  unf ai r  t r i al  i f  hel d wi t hout  t he 

def endant ' s pr esence,  unl ess t he def endant  has wai ved hi s or  her  

const i t ut i onal  r i ght  t o be pr esent .  

¶66 I n Ander son,  291 Wi s.  2d 673,  ¶37,  t hi s cour t  al so 

addr essed a def endant ' s const i t ut i onal  r i ght  t o be pr esent  at  

hi s or  her  cr i mi nal  t r i al .   Speci f i cal l y,  we conf r ont ed t he 

i ssue of  whet her  communi cat i on bet ween t he ci r cui t  cour t  and a 

del i ber at i ng j ur y,  out s i de t he pr esence of  t he def endant ,  
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vi ol at ed t he def endant ' s const i t ut i onal  r i ght  t o be pr esent  at  

hi s t r i al .  I d.  at  ¶¶35- 40.   The communi cat i on bet ween t he 

ci r cui t  j udge and t he del i ber at i ng j ur y i nvol ved numer ous 

quest i ons f r om t he j ur y r egar di ng exhi bi t s and t he possi bi l i t y  

of  havi ng wi t ness t est i mony r ead back t o t hem.   I d.  at  ¶10- 19.   

I n Ander son,  we hel d t hat  bot h t he def endant ' s const i t ut i onal  

and st at ut or y r i ght s t o be pr esent  at  t r i al  wer e v i ol at ed when 

t he j udge communi cat ed wi t h t he del i ber at i ng j ur y out si de of  t he 

def endant ' s pr esence.   I d.  at  ¶36.   I n r eachi ng our  deci s i on on 

t he const i t ut i onal  i ssue,  t hi s cour t  r el i ed on t he 

const i t ut i onal  r i ght s gr ant ed t o a def endant  t hr ough bot h t he 

Conf r ont at i on Cl ause and t he Due Pr ocess Cl ause.   I d.  at  ¶38 

( " An accused' s const i t ut i onal  r i ght  t o be pr esent  der i ves f r om 

t he r i ght  t o be hear d and conf r ont  wi t nesses and f r om t he 

accused' s r i ght  t o due pr ocess. " ) . 7 

¶67 The maj or i t y unnecessar i l y  abandons wel l - r easoned 

pr ecedent  set  f or t h i n Wi sconsi n case l aw t o r each i t s 

                                                 
7 I n doi ng so,  we dr ew suppor t  f r om t he Uni t ed St at es 

Supr eme Cour t .   St at e v.  Ander son,  291 Wi s.  2d 673,  ¶38 n. 13,  
¶39 ( c i t i ng Uni t ed St at es v.  Gagnon,  470 U. S.  522,  526 ( 1985)  
( “ The const i t ut i onal  r i ght  t o pr esence i s r oot ed t o a l ar ge 
ext ent  i n t he Conf r ont at i on Cl ause of  t he Si xt h Amendment ,  but  
we have r ecogni zed t hat  t hi s r i ght  i s  pr ot ect ed by t he Due 
Pr ocess Cl ause i n some si t uat i ons wher e t he def endant  i s not  
act ual l y conf r ont i ng wi t nesses or  evi dence agai nst  hi m. ” )  
( c i t at i ons omi t t ed) ;  I l l i noi s v.  Al l en,  397 U. S.  337,  338 
( 1970) ( “ One of  t he most  basi c of  t he r i ght s guar ant eed by t he 
Conf r ont at i on Cl ause i s t he accused’ s r i ght  t o be pr esent  i n t he 
cour t r oom at  ever y st age of  hi s t r i al . ” ) .  We al so r el i ed upon 
t he Uni t ed St at es Const i t ut i on,  as wel l  as t he Wi sconsi n 
Const i t ut i on.   I d.  at  ¶38 ( “ The const i t ut i onal  r i ght  t o be hear d 
and conf r ont  wi t nesses appear s i n t he Si xt h and Four t eent h 
Amendment s t o t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  
Sect i on 7 of  t he Wi sconsi n Const i t ut i on. ”  ( f oot not es omi t t ed) ) .   
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concl usi on t oday.   Speci f i cal l y,  t he maj or i t y cast s asi de 

l ongst andi ng pr ecedent  f r om Ander son and concl udes t hat  St at e v.  

Bur t on,  112 Wi s.  2d 560,  334 N. W. 2d 263 ( 1983) ,  a case t hat  

Ander son r el i ed upon,  must  be over r ul ed. 8  I t s concl usi on t hat  

Bur t on and par t s of  Ander son must  be over r ul ed t o deci de t he 

case at  i ssue i s mi sgui ded and unnecessar y t o t he cour t ' s  

hol di ng.  

¶68 Nei t her  Ander son nor  Bur t on need be over t ur ned t o 

r each a deci s i on i n t hi s case.   Bot h cases,  i n f act ,  ar e 

f act ual l y di st i nct  f r om t he i ssue we have been asked t o deci de.  

Bot h Ander son and Bur t on deal t  wi t h quest i ons sur r oundi ng a 

def endant ' s r i ght  t o be pr esent  when a j udge communi cat es wi t h a 

del i ber at i ng j ur y.   I n cont r ast ,  t hi s case deal s wi t h a 

                                                 
8 The maj or i t y ’ s  concl usi on t hat  St at e v.  Bur t on must  be 

over r ul ed i s based on a supposed conf l i c t  bet ween Bur t on and 
May,  t hat  t he maj or i t y c i t es,  but  does not  expl ai n.   Consi der i ng 
t he f act ual  di f f er ences bet ween t hese t wo cases,  no conf l i c t  
act ual l y exi st s.   I n Bur t on,  our  hol di ng t hat  const i t ut i onal  
er r or  occur r ed when t he ci r cui t  j udge communi cat ed wi t h a 
del i ber at i ng j ur y st ems f r om our  concer n wi t h t he j udge i n t hat  
case r epeat edl y ent er i ng t he j ur y r oom out si de t he pr esence of  
t he def endant  or  def endant ’ s counsel .   A j udge’ s pr esence i n t he 
j ur y r oom out si de t he def endant ’ s pr esence coul d easi l y cause 
unf ai r ness t hat  woul d r esul t  i n a v i ol at i on of  t he def endant ’ s 
due pr ocess r i ght s.   

I n cont r ast ,  i n May v.  St at e,  97 Wi s.  2d 175 ( 1980) ,  whi l e 
r ecogni z i ng t hat  an accused has t he r i ght  under  t he Wi sconsi n 
Const i t ut i on and t he Uni t ed St at es Const i t ut i on t o be pr esent  
dur i ng her  or  her  t r i al ,  we hel d t hat  t her e was no r ever si bl e 
er r or  when t he j udge communi cat ed an answer  t o a quest i on of  l aw 
t o a del i ber at i ng j ur y out si de of  t he def endant ’ s pr esence.   I n 
May,  t he j udge si mpl y communi cat ed a yes or  no answer  t o t he 
j ur y by not e and di d not  ent er  t he j ur y r oom or  communi cat e 
anyt hi ng ot her  t han an answer  t o a quest i on of  l aw.   Consi der i ng 
t hese f act ual  di st i nct i ons,  i t  i s  easy t o see how t hi s cour t  
f ound a const i t ut i onal  v i ol at i on i n Bur t on,  but  not  one i n May.  
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f act ual l y di st i nct  s i t uat i on i nvol v i ng communi cat i ons bet ween a 

cour t  and si t t i ng j ur y member s concer ni ng t he appr opr i at eness of  

al l owi ng each one t o cont i nue t o ser ve as a member  of  t he j ur y.   

Due t o t hi s f act ual  di st i nct i on,  t her e i s absol ut el y no need t o 

over r ul e Bur t on,  and cer t ai nt y we do not  have t o over r ul e or  

wi t hdr aw por t i ons of  Ander son9 t o deci de t he case at  hand.   We 

shoul d r ef r ai n f r om unnecessar i l y  over t ur ni ng wel l - est abl i shed 

and wel l - r easoned pr ecedent .  

¶69 Fi nal l y,  t he maj or i t y i s per suaded by Uni t ed St at es v.  

Pr ovenzano,  620 F. 2d 985,  997- 98 ( 3d Ci r .  1980) ,  whi ch f ound 

t hat  " t her e i s no const i t ut i onal  r i ght  f or  a def endant  t o be 

pr esent  at  a conf er ence i n chamber s concer ni ng di smi ssal  of  a 

j ur or . "  ( emphasi s omi t t ed) .   Such an appr oach has not  been 

f ol l owed by ot her  f eder al  c i r cui t  cour t s.   

¶70 I  emphasi ze t hat  t he appr oach t aken by sever al  ot her  

cour t s——one t hat  al l ows f or  t he possi bi l i t y  t hat  a def endant ' s  

absence f r om communi cat i ons bet ween a j udge and j ur or  or  j ur y 

coul d r esul t  i n a const i t ut i onal  v i ol at i on i f  " a f ai r  and j ust  

hear i ng woul d be t hwar t ed by [ t he def endant ' s]  absence" ——i s t he 

bet t er - r easoned case l aw.  See Ver di n v.  O' Lear y,  972 F. 2d 1467,  

1482 ( 7t h Ci r .  1992)  ( " [ I ] f  Mr .  Ver di n had a const i t ut i onal  

r i ght  t o be pr esent  at  t he exchange [ bet ween t he j udge and t he 

j ur y] ,  i t  s t emmed f r om hi s due pr ocess r i ght  t o be pr esent  

                                                 
9 I t  shoul d be not ed t hat  Ander son and May al so do not  

conf l i c t  wi t h one anot her .   Whi l e Ander son deal t  wi t h 
communi cat i on bet ween a j udge and a del i ber at i ng j ur y r egar di ng 
t r i al  exhi bi t s and t est i mony,  May addr essed a j udge’ s 
communi cat i on wi t h a del i ber at i ng j ur y when t hat  communi cat i on 
r el at ed t o a pur e quest i on of  l aw.   



No.   2011AP394- CR. npc 

 

15 
 

'  .  .  .  t o t he ext ent  t hat  a f ai r  and j ust  hear i ng woul d be 

t hwar t ed by hi s absence. ' " ) ;  Ross v.  Di st .  At t or ney of  t he Cnt y.  

of  Al l egheny,  672 F. 3d 198,  212- 13 ( 3d Ci r .  2012)  ( consi der i ng 

whet her  a def endant ' s absence f r om a conf er ence bet ween t r i al  

j udge,  counsel ,  and j ur or  r esul t ed i n unf ai r ness t o t he 

def endant ) ;   Uni t ed St at es v.  Fer nandez- Her nandez,  652 F. 3d 56,  

66 ( 1st  Ci r .  2011)  cer t .  deni ed,  132 S.  Ct .  353,  ( 2011)  

( di scussi ng f act or s r el at i ng t o whet her  t he def endant ' s absence 

f r om a bench conf er ence wi t h t he j udge,  counsel ,  and j ur or s 

depr i ved hi m of  hi s due pr ocess r i ght  t o be pr esent  dur i ng 

t r i al ) ;  Moor e v.  Kni ght ,  368 F. 3d 936,  940- 44 ( 7t h Ci r .  2004)  

( eval uat i ng var i ous case- speci f i c  c i r cumst ances t o det er mi ne 

whet her  t he def endant ' s t r i al  was f undament al l y unf ai r  due t o 

communi cat i ons bet ween t he cour t  and j ur y t hat  occur r ed out si de 

of  t he def endant ' s pr esence) ;  Uni t ed St at es v .  Pet er son,  385 

F. 3d 127,  138 ( 2d Ci r .  2004)  ( r evi ewi ng whet her  a j udge' s 

pr i vat e i n- chamber s conf er ence wi t h a j ur or  v i ol at ed t he 

def endant ' s due pr ocess r i ght  t o be pr esent  by consi der i ng t he 

ef f ect  of  t hat  conf er ence on t he def endant ' s oppor t uni t y f or  a 

f ai r  t r i al ) ;  Uni t ed St at es v.  Sant i ago,  977 F. 2d 517,  522 ( 10t h 

Ci r .  1992)  ( di scussi ng t he ci r cumst ances sur r oundi ng t he t r i al  

j udge' s ex par t e quest i oni ng of  a j ur or  and t he ef f ect  t hat  

quest i oni ng woul d have on t he def endant ' s const i t ut i onal  

r i ght s) ;   Uni t ed St at es v.  Cal dwel l ,  776 F. 2d 989,  997 ( 11t h 

Ci r .  1985)  ( consi der i ng t he br evi t y of  communi cat i ons bet ween a 

j ur or  and ci r cui t  j udge,  as wel l  as ot her  case- speci f i c  f act s,  

t o det er mi ne i f  t he def endant ' s const i t ut i onal  due pr ocess 
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r i ght s had been vi ol at ed) ;   Nevel s v.  Par r at t ,  596 F. 2d 344,  346 

( 8t h Ci r .  1979)  ( hol di ng t hat  def endant ' s absence f r om a hear i ng 

wi t h a j ur or  about  possi bl e j ur or  mi sconduct  v i ol at ed t he 

def endant ' s const i t ut i onal  r i ght  t o be pr esent  at  al l  s t ages of  

hi s t r i al ) .   Thi s mor e nuanced appr oach al l ows f or  a due pr ocess  

anal ysi s based on t he i ndi v i dual i zed ci r cumst ances of  each case 

and bet t er  conf or ms wi t h our  st at ement  " t hat  conf er ences of  t he 

cour t  and at t or neys out si de t he pr esence of  t he accused shoul d 

be r ar el y hel d dur i ng t he t r i al , "  Ramer ,  40 Wi s.  2d at  85,  t han 

does t he maj or i t y ' s cat egor i cal  appr oach.  

¶71 Appl y i ng t hi s appr oach,  I  woul d hol d t hat  due pr ocess 

gave Al exander  t he r i ght  t o be pr esent  at  t he i n- chamber s 

conf er ences deal i ng wi t h whet her  t he j ur or s shoul d cont i nue t o 

ser ve on t he j ur y.   Al exander ' s pr esence at  t hese conf er ences 

was cr i t i cal  t o t he f ai r ness of  t he pr oceedi ngs.   The i mpor t ance 

of  a def endant ' s  pr esence at  pr oceedi ngs i nvol v i ng t he sel ect i on 

of  j ur or s and t he cont i nued ser v i ce of  j ur or s,  whi ch ul t i mat el y 

may af f ect  t he composi t i on of  t he j ur y cannot  be over st at ed.   

See Boone v.  Uni t ed St at es,  483 A. 2d 1135,  1137- 38 ( D. C.  1984)  

( di scussi ng t he i mpor t ance of  t he def endant ' s pr esence at  voi r  

di r e) ;  Wel ch v.  Hol man,  246 F.  Supp.  971,  973- 74 ( M. D.  Al a.  

1965) ,  af f ' d 363 F. 2d 36 ( 5t h Ci r .  1966)  ( di scussi ng a 

def endant ' s r i ght  t o be pr esent  dur i ng pr oceedi ngs t hat  i nvol ve 

j ur or  qual i f i cat i ons) .     

¶72 Al t hough I  woul d hol d t hat  Al exander  had a 

const i t ut i onal  due pr ocess r i ght  t o be pr esent  at  t he i n-

chamber s conf er ences at  i ssue,  I  have not ed pr evi ousl y i n t hi s 
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opi ni on t hat  a def endant  may wai ve t hat  r i ght .   St at e v.  Bi l l er ,  

262 Wi s.  472,  479,  55 N. W. 2d 414 ( 1952) .   I  am sat i sf i ed on t hi s 

r ecor d t hat  Al exander  di d i n f act  wai ve hi s due pr ocess r i ght ,  

al ong wi t h hi s st at ut or y r i ght  t o be pr esent  dur i ng t he i n-

chamber s conf er ences as evi denced by t he r ecor d i n t hi s case.  

I I I .  CONCLUSI ON 

¶73 Al exander  had bot h a st at ut or y  and a const i t ut i onal  

r i ght  t o be pr esent  at  each of  t he i n- chamber s conf er ences t hat  

occur r ed wi t h s i t t i ng j ur or s dur i ng hi s t r i al  f or  t he pur pose of  

det er mi ni ng t he composi t i on of  t he j ur y.   Hi s r i ght s wer e wai ved 

f or  hi m by hi s counsel  and by hi s own act i ons i n vol unt ar i l y  

absent i ng hi msel f .   The Wi sconsi n l egi s l at ur e gave hi m t he 

st at ut or y r i ght  t o be pr esent  " at  t r i al , "  and t he i n- chamber s 

conf er ences i n quest i on c l ear l y occur r ed " at  t r i al . "   

Addi t i onal l y,  Al exander  had a const i t ut i onal  r i ght  of  due 

pr ocess t o be pr esent  at  t he i n- chamber s conf er ences because t he 

ci r cumst ances of  t hi s case put  i t  i nt o t he cat egor y of  cases 

wher e " a f ai r  and j ust  hear i ng woul d be t hwar t ed by hi s 

absence. " 10   

¶74 For  t he r easons st at ed,  I  r espect f ul l y concur .  

¶75 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s opi ni on.

                                                 
10 Snyder  v.  Massachuset t s,  291 U. S.  at  108.   
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¶76 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on because,  under  t he f act s of  t hi s case,  

nei t her  Al exander ' s const i t ut i onal  r i ght  t o due pr ocess nor  hi s 

st at ut or y r i ght  t o be pr esent  at  voi r  di r e under  Wi s.  St at .  

§ 971. 04( 1) ( c)  wer e v i ol at ed. 1  I  wr i t e separ at el y t o poi nt  out  

t hat  even i f  we wer e t o concl ude t hat  a const i t ut i onal  or  

st at ut or y pr ot ect i on was vi ol at ed,  t he er r or  i n not  havi ng 

Al exander  pr esent ,  under  t hese f act s,  i s  har ml ess. 2  Al exander  i s 

ent i t l ed t o a f ai r  t r i al  and i mpar t i al  j ur y,  whi ch he r ecei ved.     

¶77 " Judges f ace t ough cal l s i n t he cour t r oom each day.   

Judges ar e char ged wi t h admi ni st er i ng j ust i ce and have a 

concur r ent  goal  of  avoi di ng unnecessar y appel l at e i ssues. "   

St at e v.  Tody,  2009 WI  31,  ¶60,  316 Wi s.  2d 689,  764 N. W. 2d 737 

( Zi egl er ,  J. ,  concur r i ng) .   Her e,  t o t he ext ent  t hat  any i ssue 

ar ose as t o t he t wo j ur or s who wer e di smi ssed as al t er nat es,  t he 

j udge was pr oper l y at t empt i ng t o avoi d unnecessar y appel l at e 

i ssues.    

¶78 Al exander  was i nvol ved i n t he sel ect i on of  14 j ur or s.   

He knew t hat  any 12 of  t hose 14 j ur or s woul d ul t i mat el y s i t  as 

t he f i nal  j ur y i n t hi s case.   Al exander  had no par t i cul ar  r i ght  

t o have t hese t wo j ur or s r emai n on hi s j ur y.   I f  anyt hi ng,  

                                                 
1 Al exander  di d not  ar gue t hat  hi s r i ght  t o be pr esent  at  

t r i al  under  Wi s.  St at .  § 971. 04 was vi ol at ed.    

2 I  bel i eve t hat  j udges ar ound t hi s st at e st r i ve t o i ncl ude,  
not  excl ude,  def endant s and counsel  when i ssues ar i se dur i ng t he 
cour se of  t r i al .   Thi s case i l l ust r at es why i t  i s  a good 
pr act i ce t o i ncl ude def endant s and counsel ,  i f  possi bl e,  when 
mat t er s ar i se dur i ng t r i al .    
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l eavi ng t hese t wo al t er nat es on t he j ur y and di spensi ng wi t h t wo 

ot her  j ur or s woul d l i kel y have cr eat ed mor e i ssues t han i t  

r esol ved.   Twel ve j ur or s,  not  f our t een,  r each a ver di ct  based 

upon t he evi dence and t he l aw.   The t r i al  cour t  j udge was 

cor r ect  t o sel ect  t hese t wo j ur or s as t he al t er nat es.   Al exander  

r ecei ved t he f ai r  and i mpar t i al  j ur y t o whi ch he was ent i t l ed.    

¶79 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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